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884 | Hanumanthappa, In re 166 623(2)] 941| V. Krishaswami Rao v. R. Brini- 
885 ? Rettananthan, In re E 166 656 vasa Desikan = 8 €99 
887 | Sambasiva Ayyar v. Subramania 949 | Chinnasami Chetty v. Manic- 
Pillai | 170 856 kammal . | 168 661 
905? | Appadurai Nainar, In re aaa | E59 853(2)} 950 | Lakshmi Narasamma v. Am- 
904 | Rajah of Vizianagaram v. Secre- manna Siddhanti 168 247 
tary of State for India in Coun- 953 | K. Sivasankara Mudaliar v. R. 
cil 169 189 Krishnaswami Mudaliar “1168 505 
(1936) MADRAS WEEKLY NOTES rroM JANUARY To DECEMBER. 
1 Commissioner of Income Tax, 77 | Paruchuri Venkataramayya v. 
Madras v. Buckingham and Abburi Virayya 160 423(2) 
Carnatic Cp, Ltd., Madras ... | I59 545 79 | Pappahaickenpalayampudu Rama 
5| Pratapmull Agarwalla v. Dhana- Vilas Nidhi Ltd, v. Minor Pera 
| bati Bibi . 15S 1080 Naicken 161 723 
10 | Secretary of State for India in 81 | Adhikari Venkunaidu v. Maha- í 
; Council v. Brimubty Parijat devu Sanyasi ' 161 310 
Debi 159 329 82 | Fatma Kani Ammal v. Sheik 
15 Bhagwān | Baksh Singh v. Mahesh Dawood 560 733 
- Bykhsh Singh 159 329 83 | Gurpur Vamana Pai v. Venkatu 
19 | V. Q. Venugopal Naidu v. La k- Venkatesha Naika I60 530 
shmi*Ammal ISI 485 85 | Madura Municipality v. Raman 
91 | Somasekhaia Royal v. Sugutur Servai IGI 46 
4 Mahadeva Royal 159 1079 86 | Seethamraju Ramanarayana Rao 
92 | Surendra Krishna Roy v. Maham- v. Seethamraju Ramakrishna 
med Syed Ali Matwali , 160 29 Rao | 163 161 
95 | Abdul Razack Sahib v. Kilpatti’ 88 | Gokavarapu Swami v. Manda 
Co-operative Society 160 520 Sateyya .. | 162 1008 
27 | Hlayat Karthiyayini Kunchi 89(2)| Sesha Iyer v. Krishna Iyer _ ...| 162 €8 
Amma v. Minakshi Amma ...| 160 5941 110 | Rangappa Goundan v. Emperor. ‘61 663 
30 | Naduvile Marathe Ikkeli Amma's 113 | A. L. V. R. Ct. Veerappa Uhettiar 
daughter Tovazhi Manager v. Arunachalam Ohetti | 160 993 
Lakshmi Amma v. Kuruppath 114 | jevenue Divisional Officer, Tri- f 
Ammalu Amma's son Sankara chinopoly v. Venkatrama Iyer | I60 967 
9 Narayana Menon * 160 137] 119 | Minor E. R. Gurunatha Chettiar 
35 | K. O. Mookerjee, Official Receiver v. Secretary of State for India| IGO 939 
vy. Ramratan Kuer .. | L60 105(2)] 116 | Rangaswamy Pattar v. ee 
` gq | Commissioner of Income Tax, : Battar IGO 416 
; Bombay Presidency & Aden v. 118 | Payidimarri Madhava Sarma vy. 
Qurrimbhoy Ebrahim & Sons, Veluri Seshagirirayudu 160 935 
Ltd. 159 555] 119 | Muhammad Gosukani v. Muham- 
. 4l M. R. Ananthanarayana Iyer z ` mad Sekka Marackayar ow | 164% 645 
Rarichan 161 4161 191 | Lakshmi v. Kakkiyil Puthanpura 
42 Arunachala Moopanar v. Valli Veetil Kalu 162 873 
Amma 163 612] 123 | Kandadi Appanna Krishnama- 
44 | Viewanatham Krishtiah v. Yar- chari v. Sriman Madabhushi ; 
. rabanda Pedda Venkata Reddi | {60 573 Simhadri Appalacharyulu .| [GIE 751 
45 |Q. Athimoola Mudaliar v. Fathi- 194 | Dr. U Rama Rao v. Honnamms 
mathal Kubra Begam Saheba... | IGI 879 Shedthi IGI 748 
47 | Rajah of Vizianagaram v., Kuri- : 125 | A. P. L. M. P. L. Muthuraman 
a minelli Narayanasami Naidu IGI 742 Chettiar v. Adaikappa Chetty | 162 214 
49" Reniguntla Venkataramayya v. 127 | Kuttikrishna Menon v. V. M. Paru- 
Thallam Subbarayudu 161 186 shothamman Nambudri | | IGE 670 
51 | T. S. Sankara Iyer v. Muhammad 129 | Sri Sri Gourachandra Deo Garu 
Gani Rowther 161 721 Zamindar of Chikati v. Marella 
54 | Atmakuru Butchayya Ohetty y Venkatanarayanamurthi «| IGI 336 
Ohakram Krishnamachari_ ... | IGO 634] 131 |P. P. P. Chidambara Nadar v. ; 
55 |- K. R. M. T. T. Thyagaraja Chet- K. P. O Mahalinga Nadar ... 1168 968 
tiar v. Collector of Madura .. 163 60| 134 | P. A. R. Ramaswamy Chettiar v. |. 
80 Kanchamalai Pathar v. Ry. Sha- Srinivaga Iyer 162 371 
haji Rajah Sahib 162 1561 137 | Neelakandi Moidin v. Kunha- 
73 | A. K. Bijili Sahib- v. Dadhamia | yissa IGI 359 
A Shalambai 169 123 | 138 | Allari Bapanna v. Inuganti Ven- 
| 74 | Koya Ankamma v. Konaganchi gayya w | IGE 830 
Kareeshwaramma «| IGE 797 140 | Paparaju Veeraraghavayya v. 
76 | O. 8, Varadachariv. Secretary of Atluri Venkata Lakshmayya ... | 164? 434(1) 
6 State for India in Council 162 868 141 | Zamindar of Sivaganga v. Muthu Bares 
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147 | P.$, Narayanaswamy Iyer v. A. | - 245(2)| Anjaneya Sastri v. Kothandapani 
Mallu IGI 473 Chettiar we] [64 615 
148 | Sellammal v. Jothimani Nadar - | 161 679| 256| Naina Pillai v.Daivanai Ammal | {62 23 
150 | Tammana Narayana Moorty v. 258 | Chunduri Pandakula Rao v., 
k Kunala Purna Chandra Rao ...| IGI 184 Atmuri Venkata Sarvesam . | 162 961 
151 | Devendra Prasad Sukul v. Suren- 261 | Hari-Ramayya v. Bhagavatula = 
dra Prasad Sukul se 159 559 Venkatachelapati ‘163 90 
154 | Secretary of State for India in 264 | Barki Venkata Rao Chatram 
Council v. Sivasankaram Pillai | 163 107 Charity v. S. V. Ramaswami 
156(2\| Shivaram Joi Sha v. Nagappayya | IGI 475 Ayyar 160 1003 
158 | Administratrator Genergal, Mad- 236 | Korrapatti Sreeramnlu v. Nadella 
ras v. Thotta Radakrishnan Ramakrishnayya 162 828 
Chettiar IGI 969] 269 | Nagadevara Venkatesubbamma : 
162 | Ramakrishna Nadar v. Ponnayya v. Nagadevara Veûkateswaralu | 162 292 
«| Thirumalai Vandaya Thevar... | 159 1029 | 272 | S. M. Muthuranga Chetti v. Minor 
163 | Maddali Visweswara Rao v. Mad- ‘+ Lashimipathi Naidu 162 376 
è dala Suryarao 163 712| 277 | Packiri Mahammad Rowther v. 
171 | K. V. Al. Rm. Alagappa Chettiaf Swaminadha Mudaliar . . | I62 261 
v Official Assignee IGI 9471 279 | Kolppurath Narayanan Nam- 
17501) | Muthayya Kone v. Rakappan budiri v. T. V. Sundara Iyer ... | IGI 1008 
Ambalam IGO 729] 281 | Emperor v. John McIver wwe | 162 592(2) 
75(2)| Chitukuri Gopala Rao v. Para- 305 | Inuganti Venkatarama Rao v. 
churi Subba Rao .. | IGI 182 Sobhanadri Appa Rao Bahadur 
181 | Rajaratnam Pillai v. Emperor ... | IGI 846 Garu we | [IGI 29 
183 | Chinnu v. Emperor .. | 165 192] 308 | Thakurain Kusum Kumari v, 4 
184 | Bhojraj v Sita Ram 160 45 Dabi Prasad Dhandhania 160 285 
191{1)| Siva Bushana Mudaliar v. Pre- 310 Tyagaraja Mudaliar v. Veda- 
sident, Panchayat Board we | LGI 217 thanni 160 384 
193 | T. S. Krishnamoorthy Ayyar v. 314 | Gujrat Ginning & Mannfacturing 
Special Deputy Oollector of Co. Ltd ,. Ahmedabad v. Motilal 
Land Acquisition, Kamba- Hirabhai Spinning & Manu- 
conam 165 405 facturing Oo. Ltd Ahmad- 
196 | Gudur Manga Reddi v. P. Venka- abad ~ 1 60237 
taraghava Iyengar IGI 5382] 321 | Bindeswari Oharan Singh v. 
197 | Subramanya Iyerv. Venkatrama Bageshwari Oharan Singh ... | [60 68 
Raju IG] 717] 323) A. P.N. Venkatachalam Chettiar i 
199 | Namburi Suraparaju v. Nulu v. Alagarswami Ohettiar «| I62 34 
Venkatarathnam 161 728| 325 | K.G. Subramania Iyer v. K. V. i 
201 | Shunmugavel Goundan v, Ven- Krishna Iyer 162 856 
kitaswami Asari 161 551 327 | Maharaj Kumar Srinivas Prasad 5 
204 | Pispati Gurisammayya v. H.R. E Singh v. Keshava Prasad 
Board, Madras we | IGI 847 Singh 159 549 
205 | Dondapati Lakshminarasimharao 333 Thiagarajan v. K. Venkatarama 
v. Gundabathula Raghavamma | 162 53 (2) Ayyar 162 889 
210 | Public Prosecutor v. Ohinta Ven- 339 | Rajagopala Konar v. Minor Rama- 
katarayudu 162 425 nuja 165 4548 
216(2) | Bommadevera Rajaya Lakshmi- 341 | Hem Singh v. Mahant Basant 
7 devamma Bahadur Zamindarini Das a | IGE, 529 
Garu v. Boggavarapu Subba- 343 | Swaminatha Iyer v. Saivu 
Tao IGI 421 Rowthan | a | IGO 559 
218 | Subbiah Mudaliar v. Gopal Mu- 346 | Nilamani Poricha v. Appanna | | 
daliar 170 369 Poricha asa | 160 511 
223 | S.V. R. M. A. R. Ramanathan 348 | Neelam Thirapatirayudu v. Sec- . 3 
Ohettiar v. Rao Sahib A. 8. retary of State for India in 
Alaganan Chettiar 163 209 Council 163 93 
296 | National Mutual Life Association 349 | Kannammal v, Muthukamara- 
of Australasia, Ltd. v. Commis- swemi Chetty IGO 563 
sioner of Income Tax, Bombay 350 | Valiyakath Periyattal v. Karu- 
Presidency 160 1 mathil Palakot Govinda Menon | 167 157 
238 | Mr. M. P. Narayana Menon, In the 351 | Swami Kone v. Sankaravadai ...| 170 379 
matter of 162 414] 355 | Docca Ramanna v. Secretary of 
211 | P. V. Govindan v. Thavarayil State for India in Qouncil ~ | 162 50 
; Kinathi Narayanan 162 258] 356 | Secretary of State for India in 
243(1)| Rangachariar v. J. Rangaswami Council v. K. Satang apan i a. 
; Iyengar can | IGE 2190 Tyengar IGI 1009 
213.2)| R. R., Gopalachari, In re 162 175 | 358 | Secretary of State for India jn 
245(1) | Messrs Fraser & Ross v, Copora- Council v. A. V. Narayana- 
tion of Madras a | 162 882(1) swami Pillai «| 162 97 
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K. P. Ramaswami Naick v. Lak- |: Koroth Krishnan Nambiar ~- | 46E Ml 
shmana Kudumban IGI 1003] 475| Kondi Rena Athmaram Chettiar 

Yagadisan Pillai v. Narayanan - v. Kondi Mana Saraswathi . 
Dhettiar - |. 162 . 376 Ammal 163 837 

P. T. Krishnaswami Iyengar v 41 478| Veeranna Goundan v. Sellappa 
Jonnagadla Gouriamma we | 163 195 Goundan 162 325 

V. M. Kumaraswami Goundan v. ` 478 | Oomar Hajee Ayoob Sait v. Thi- 

Ayya Goundan 165 258 runavukkarasu Pandaram 162 901 

P. Rama, Iyer v. T. Bhagavathi- -482 | D. K. Mohammad Ehiya Sahib 
. muthu Pillai 163 834 v. R.M. P. V. M. Valliappa 

-Zeebunnissa Begum v, Mrs. H. B. - ; Chettiar 163 246- 
Danagher 163 384] 486 | Chellam Sekka Raja v. Muthu- 

-T. D. Karuppanna Pillai v..F. W. ~- sami Moopar 165 503 
Haughten 162 794] 488 | Koti Viswanadham v. Pandiri 

Rangaswami Pillai v. Narayana- Satyanandham 162 840 
swami Pillai . 162. 266 | 497 | Marjorie L'Estrange Trickett v. . 

Maramittath Theruvil Motha Queensland Insurance Co, Ltd. | 160 844 
Ghettiar Veetti Kelu v. Kuttiyil 499 | Nathu Lalv. Babu Ram 161 3 
Machikánday Ohakkara Ohap- -503 | Gudimetla Ramireddi v. Gudi- 

-pan 161 999 metla Satyam 167 356 

Rangaswami Chetti v. Gopala , |, 507 | S. Vairavan Nadar v. Pothika- 

Chettiar 165 412(2) chala Nadar 165 765 

Arumugą . Bathan v. Semba = 509 | P. V. Srinivasa Rao Puntulu- 

Goundan . | [63 704 Gara, Official Receiver, Guntur 

V. Sundararaja Ayyangar v- v. Yeruva Chinnappa Reddi ... | 160 205 
- Raghava Reddi 162 771] 510 | Official Receiver, East Godavari, 

Ramaswamy Ohetti v. Anaiya Rajahmundry v. Imperial Bank 
Padayachi 165 737 of India at Rajahmundry I61 726 

Devineni Venkayamma v. Ghanta | : 513 | Cora Lillian McPherson v. Oran 
Surayya 163 88] - Leo McPherson IGI 260 

Secretary of State for India in 519 | A. B. Qurumurthi Chetti v. Sella 
Council v. Duvvuri Somayya ~- | 163 87 Perumal Pillai 165 747 

| Sobhandri Apparao ` Bahadur | ` 521 | Kimidi Narasimham v. Emperor 164 1017 
Zamindar Garu.v. Mullapudi- 529 | Kovummal Ammad yv. Urathkan- 
Ramudu .168 498 diyil Arangadan Ammad -- | 163 825 

Bhavanasi Rangappa v. Kamisetti 531 | M. K. Subbarayulu Naidu v. Ar- 
Venkataswami 1163 177 ¢ unachala Nadar 162 815 

Nagarathna Mudaliar v. Sami 534 | Prabhala Krishnamurthi v. Val- 
illai L164 764 luri Lingayya ` 165 632 

Antonia Dias Caldeira v. Frede- 538 | Kasthuri Vardhanamma v, Thana- 

“ricek Augustus Gray 162 426 mala Muniswami Reddi we | 163 96 

‘Gabriel Togonu Bickerstetn 7. 539 | N. O. Krishna Iyer v. Messrs. 

Evan Adeleye Shanu .162 .410 Pierce Leslie & Oo, .. | IGO 478 

Maddipatla Agnihotradeekshitulu 3 541 | M. Mon Singh v. Mothi Bai a 1162 956 
v .Ramavarapu Venkatara- 543 | Stanes Motors Ltd, v. Vincent’ 
mayya a | 162 304 Peter 161 19X2% 

K. Jagannatha Kone v, SANA . į 551 | Aluri Venkataratnam v. Alluru i 

“dra Naidu 165 453 Kanakasundara Rao 165 432- 

Chinnathayee v. Lakshmi Achi `. 163 .619 553(1) | Vulchi Bhashyakarlu v. Ponnuri 

Samanthan Karakkattitathi Chan- Perumalu IG! 76L 
‘dukytti Nambiyar v. Kaniyar- 55312) | Periakatha Nadar v. Mahalingam 166 922 
akkal Thayikkendi Moogan 555 | Duggirala Veeranna v. Duggirala 
~Kunhi Kalandan 163 £03 Sarasiratnam e | 163 149 

Jagathambal Anniv. Periathambi 559 | Kancherla Krishnamurthy v. 

Nadar IGI 234 Tadikonda Anjayya 164 465 

P. Rathasabapathy Goundan v. 561 | Mattai Krishnamurthy v. Impe- 

Public Prosecutor, Madras 164 243 rial ‘Bank of India at Rajah- i 

Banakar Basappa v. Hansaji mundry 164 472 
: Gulabchand Firm 164 9591 566 Manakken Tekkepeedikayil Kool- 

Manikka Mooppanar v. Periya y -ari Naduvile Purayil Abdulla 
Muniyandi Pandithan NGA 31 v. Subramanyan Pattar 163 203 

T.S. Venkatrama Iyer v. Balayya 567 } Amirdham v. Valliammal 162 668 
Yesuthagan 165 478} 569 | Taluq Board of Koilpatti v, San- 

U. Vaikunta Bhat v. Ki Sarvo- thattikalai Pandia 164 697 
--thama Rho, Official Liquidator 572 | R. Muthuswami Pillai v. S. Veera- S 
`of Uppinangady Co-operative ` swami Pillai 163 251 
Society 170 312] 574| T. E, Narayana Tiromumpa v. É 

Chalatan Narayani v. Ponmalari -Valia Govinda Tjrumumpu ... | 163 190 
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189 | Rakka Kudumban v. Arulayi 169 318 Papanna 1653 620 
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‘Ammal 166 335 Pillai 164 1078 
791 | Rajah Kocherlokota Venkata 908 | Pakalapati Veerayya v. Devula- 
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. PRIVY COUNCIL 
Appeal from the Calcutta High Court 
. January 22,1937 ° > | 
Loro MAUG JAM, SIR LANCELOT SANDERSON ’ 
; AND SIR SHADI Lan. |’ , 
SARAT CHANDRA BASU— 
APPELLANT ` 
; _ versus °F 
Ste BIJOY CHAND MAHATAB, 
MAHARAJADHIRAJ BAHADUR 
or BURDWAN — RESPONDENT | 
Registration Act (XVI of 1908), si 33—‘Resides,’ 
meaning of—Temporary residence, sufficiency of—~ 
Registration—Deed executed by two or more persons. 
—Presentation by one of them, if sufficient com- 
pliance with law-Privy Council — Practi:e—Ac- 
curacy of English translation challenged—Procedure 
~-Deed—Construction—Held, kabuliyat was an instru- 
ment duly executed. aN E á 
he expression ‘resides’ as usad in s. 33, Regis- 
tration Act, -is mot defined im the'statute; but there 
1s no reason for assuming that it contemplates only 
permanent residence and excludes temporary resi- 
dence. Where, therefora,.in the case of a power of 
attorney registered before the Sub-Registrar at H, 
it appeared that the principal ordinarily resided 
at B, but .the endorssment of the Sub-Registrar , 
Showed that he was living at that time at HL and. 
was personally known to the Sub-Registrar, the 
power of attorney should be held to have been duly 
executed and authenticated. i Pet ‘ 
Ifa document is executed by two or more psrsons, 
it is not necessary that all of them should present 
it for registration; and the presentation thereof. 
by one of them is a sufficient compliance with the 
aw. 7 5 í 
: When the accuracy of an English translation of a 
document written in ths vernacular ‘language is- 
challenged, the rule ordinarily followed by the 
Board is to accəpt the translation as correct, if it 
was made by a translator appointed by a Court in 
India and not challenged before - the: Judges who 
y Their Lordships are not 
ina position to say that such translation should bs 
held to be incorrect. If they are, however, satisfied 
that there is a genuine doubt about its corréct-- 
ness, they would remit the matter to the High Court 
in India, from which the-appeal has, been brought, : 
for an inquiry int» it, and direct it, if necessary, 
to have another translation ‘made under the direc- : 
tion of the Court and tu transmit it to the Registrar’ 
of the Privy Council. Where the translation relied : 
upon b$ ons party is ‘not made by a translator 
appointed by the Court but_ it was not only placed, 
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onthe record of ‘the trial Court, but- ‘also: was in- 


cluded in the record printed for the Court of Appeal: 


in India and apparently acted upon by that Coutt,, 
the circumstances are such as to create w reasonable ; 
doubt about the accuracy of the oficis! translation, | 
which would justify an inquiry by the High Courts 
as to which of the two translations should: .bo- 
accepted as correct. But Held, on the circumstances’ 
and adinissions of Counsel that such a course Was 
not necessary. es PANS 
-Held, ajana WK of power of attorney. thas! 
the grounds on which the: validity of<exeaution-of 
the kabuliyat was sought to be impeached could; 
not be sustained and must, therefore, operate as an. 


instrument duly executed. an 
- Messrs. A M. Dunne, K. C., L. P. E. Pugh y 
J. M. in dar ea r Banerjee ‘and P: C. 
Basu, forthe Appellants. © >c o g ii 
-Messrs. Walter Monckton “and W. "Watt 
lach, for the Respondent. =ne o SE, S 
‘Sir Shadi Lal.—This consolidated appeal, 
raises the question of the-validity of the: 
exectlion and the registration . of a, 
kabuliyat, under which the appellant, Sarat- 
Chandra Basu, with other persons, obtained, ` 
a lease of the coal mines in certain.villages: 
belonging to the respondent, the, Maharaja: 
of Burdwan. The suits,-which-have led bo.” 
the appéal, were originally instituted -by the, 
lessor. against the appellant ‘and his co-, 
lessees, but they were subsequently with- 
drawn as against.the co-lessees; and prós: 
ceeded’ to trial as against the appellant, 
only. The claim was resisted by him. on. 
various pleas,. mainly of .a _ technical, 
character; but he was defeated .in both: 
the, Courts in India. He has now appealed, 
to His Majesty in Council, and their Lord-, 
ships have; after examining the argu- 
ments presented on behalf of the parties, 
reached the conclusion that there is no, 
valid ground for dissenting from the 
view taken by the Courts below.  — | 
. The kabuliyat, upon which fhe claim, 
was founded, was executed on August 30, 
1916, in favour of the plaintiff on behalf 
of four’ persons including Sarat Chandra, 
Basu, It-contained vations stipulations. for, 
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on the coal -extracted from the mines, and 
the suits were brought for the recovery of 
the money due to the plaintiff on the 
contrast. The defendant pleaded that the 
kabuliyat was neither executed nor register- 
ed “by him or by any person authorised 
by him to act on his behalf; and tkat he 
was not, therefore, bound by the covenants 
contained therein. 

`- The document purports to have been 
executed by one-Natobar Mukerjee, who 
had a power of attorney from the defend- 
ant. His power to execute the kabuliyat 
is, however, challenged on two grounds :— 
(1) That the power of attorney was not 
authenticated as required by law. (2) 
That it did not authorise him to execute 
the kabuliyat. 

There ean be no doubt that, if Natobar 
Mukerjee had no authority in law to act 
on behalf cf the defendant, the latter 
cannot be held liable for the breach of the 
contract embodied in the kabuliyat. It is, 
therefore, necessary to determine whether 
these Objections are well-founded. With 
yeference to the first objection, reliance 
is' placed upon s. 32 of the Indian Registra- 
tion Aci, XVI of 1908, which enacts the 
law relating to the presentation of a docu- 
ment for registration. It provides that the 
presentation may be made by the person 
executing the document, or by the person 
in whose favour it is executed, or “by the 
agent of such person duly authorised by 
power of attorney executed and authenticat- 
ed in’ manner hereinafter mentioned.” 
The manner, in which a power of attorney 
is to be executed and authenticated, is 
prescribed by s. 33 of the statute. It is 
enacted bycl. (a) of sub-s. (1) of that.section 
that if the principal, at the time of execu- 
ting, the power of attorney, resides in 
British India, the power of attorney shall 
be executed before, and authenticated by, 
the Registrar or Sub-Registrar within whose 
district or sub-district the principal resides. 
Does the power cf attorney in question 
satisfy this requirement? The defendant 
contends that it does not comply with the 
law, because it was executed before, and 
‘authenticated by, the Sub-Registrar of 
Hazaribagh, while the principal was a 


*, tesident of. Burdwan. It is true that he 


ordinarily resided at Burdwan, but the 
endorsement of the Sub-Registrar on the 
document expressly states that he was 
living, at that time, at Hazaribagh. The 
endorsement also shows that he was personal- 
ly known to the Sub-Registrar, and it is not 


167 10 
likely that a mistake would be made about 
his place of residence. Indeed, nc attempt 
has been made to prove that he was not 
then residing at Hazaribagh, anti that the 
statement in the endorsement is incorrect. 
Tne expression ‘resides,’ as used in 
s. 33, is not defined in the statute: but 
there is no ieason for assuming that it 
contemplates only permanent residence 
and excludes temporary residence. The 
Courts in liidia are agreed that at the time’ 
in question Sarat Chandra Basu was 
residing at Hazaribagh, and their Lord-_ 
ships conour in ihe conclusion that the 
power of attorney was duly executed and 
authenticated. i . 
Nor do they think that the power of 
atiorney authorised Natobar Mukerjee to 
execute and register another documert, 
and not the kabuliyat. It is common ground 
that four persons had agreed to work coal 
mines in certain villages by taking a lease 
of them from the plaintiff; and they had to. 
execute a document called kabuliyat in his 
favour containing the terms of the contract 
entered into between the lessees and the 
lessor. The plaintiff maintains that it was- 
in connection with the execution of the 
kabuliyat in question that Sarat Chandra 
Basu gave the power of attorney to Natobar 
Mukerjee in order to authorise the latter 
to.act on his behalf. The defendant, on’ 
the other hand, argues that the power was 
given to the attorney for tke purpose of 
executing and registering another docu-. 
ment, namely, the agreement between the’ 
lessees defining their rights and liabilities. 
inter se arising out of the projected, 
lease. are 
The determination of the dispute depends 
upon the meaning of the relevant passage 
of the power of attorney. The dccument 
is written in the Bengali language, and it 
is only its translation in English which is 
befcre their’ Lordships. The parties are, 
however, at variance as to the correctness 
of the translation printed in the record. 
It is urged by the learned Counsel for the 
Plaintiff that this translation is incorect, 
and he invites their Lordships’ attention 
to another translation, which appears to 
have been acted upon by the Vourt of, 
Appeal in India. | 
The history of these two rival transla- 
tions may be shortly stated. The suits 
were tried on the original side of the High 
Court at Calcutta, and in compliance with 
the rules of that Court an English transla- 
tion of the power of attorney made by the. 
official translator was filed by the plaintiff 
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in the trial’ Court. This translation may 
hereinatter.be described as “official” transla 
tion. Befąe the commencement of the 
trial, he applied to. the Court for leave to 
administer interrogatories tothe defendant 
and produced with the affidavitin support 
of his application an English translation 
of the power of attorney which was made 
or obtained by his attorneys. This second 
translation may be called “unofficial” 
translation. 

There is a divergence between the two. 


translations, and it appears that both of 
them were placed on the record of the 
trial Cqurt. When the claim was allowed. 
against the defendant in that Court, he 
preferred appeals to a Division Bench of- 
the High Court; and it is clear that it 
was the unofficial translation which was 
included in the paper-book printed ‘for the 
appeals. The paper-bcok was prepared on: 
behalf of the defendant, who was the’ 
appellant, and he was responsible for the 
inclusion of Ahe documents in thit book. 
He, however, attributes the inclusion of 
the unofficial translation to inadvertence. 
Be that as it may, there can be. litt'e 
doubt that the unofficial iranslation was 
the only translation which was referred to 
by the Court that heard and determined: 
the appeals. But in the book printed for 
the hearing of the present appeal it was 
the official translation which was included. 
The plaintiff thereupcn made an applica-. 
tion to the High Court on February 20, 
1936, praying that it should be recorded 
that the official translation, which had been 
printed in the paper-book for the Privy 
Oouncil, was not the correct translation of 
the original document,.but that the transla- 
tion which he had annexed to his applica- 
tion was the correct translation. He also 
suggested that the Registrar of the High: 
Court should transmit to the Registrar of 
the Privy Council the record dealing with 
the correction and the order to be made 
by the Court in the matter. This applica- 
tion was dismissed by the High Court on 
the ground ihat it should have been made 
to His Majesty in Council. ` 
There is admittedly a material difference 
between two translations of the passage’ 
describing the document which Natobar 
Mukerjee was empowered to execute on 
behalf of his principal. Both the transla- 
tions’ contain a recital of the fact that 
four persons, including ° Sarat Chandra. 
Basu, fad arranged, to take a lease for 
999 years of certain villages with ‘‘under- 
ground. right” fromthe Burdwan Raj estate. 
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e g p , fact 
on specified terms. There 18 no dispute. 
about this recital. It is the passage 
following the recital which has caused cori 


‘troversy between the parties. Acegrding 


to the official translation the passage 1n 
question is in these words :— - W 

“Tn this ‘connection an agreement has been executed 
amongst us four persons. Now, in order to execute 
and register the said agreement on' my behalf, I 
appoint Sri Natobar Mukerjee,- caste Brahman, 
occupation service, at present of Raneegunj town in 
the District of Burdwan, as my special attorney.” -> 
The unofficial “translation of that passage 
is as follows :— eel. Se 

“And whereas an Agreement Desd has been written 
up between the parties for the purpose," now 
appoint Natobar Mukerjee of Burdwan at present 
of Ranigunj, son of Ambica Charan Mukhopadhya, 
deceased, by caste Brahmin, by profession servics- 
holder, my constituted attorney to execute the said 
agreement deed and register tha same on my 
behalf.” ; 


jr 
It will be observed that, if the. official, 
translation is correct, Natobar Mukerjeé 
was empowered to execute and register, 
the agreement entered into “amongst us, 
four persons,” and it is suggested by the, 
appellant that the four persons alluded to, 
were the four lessees. It is, therefore,, 
argued that the attorney and no authority, 
to execute and register the kabuliyat. 
which embodied the contract, not between: 
the four lessees, but between the lessees- 
on the one side and ‘the Burdwan Raj .on. 
the other side. i 
The respondent, on the other hand, mäin- 
tains that the original power of attorney. 
mentions, not “four persons”, but . “tho 
parties"; and that the phrase "the parties ~ 
means the parties to the lease, namely, the, 
lessees and the Burdwan Raj.. It is said” 
that this description of the document, 
applies to the kabuliyat which alone was. 
the agreement “written up” between the. 
parties. i er , LH 
-The difference between the two transla: 
tions is Vital, asit affects the validity. of, 
the instrument which is the foundation of 
the respondent's claim. When. ‘the acou- ' 
racy of an English translation of a docu-. 
ment written in the vernacular language: 
is challenged, the rule ordinarily’ followed ; 
by this Boardis to accept the. translation _ 
as correct, if-it was made by a translator, 
appointed by a Court ‘in India and not 
challenged before the Judges who had dealt 
with the case. It is obvious that their 
Lordships arenot ina position te say that 
such translation should be held to be incor- , 
rect. If they are, however, satisfied that. 
there is a. genuine” doubt. about its correct- ` 
ness, they would remit the matter to the. 
High Court in India, fsom -which the ap< 


peal has been brought, for an inquiry into 
it, and, direct it, if necessary, to have an- 
other translatién made „under the direction 
of the Lourt and to transmit it to the Re- 
gistrar of the Privy Council. 

The question is whether a. reference 
should be made to the High Court at Cal- 
cutta in order tosettle the dispute between 
the parties. Now itis {rue that the trans- 
lation relied upon by the respondent was 
not made by a translator appointed by the 
Court, but it was not only placed on the 
record of the: trial Court, but also was in- 
cluded in the record printed for the Court. 
of Appealin India and apparently acted 
upon ‘by that Court. These circumstances, 
which create a reasonable doubt about the 
accuracy of the official translation, would 
justify an inquiry by the High Court as to: 
which of the two translations. should be 
accepted ascorrect. Their Lordships, how- 
éver, consider it unnecessary to delay the 
decision of the appeal by making a refer- 
ence, to,India, because. it is admitted. by 
the: learned Counsel for the appellant that 
there is no word in the original power of 
attorney which, if equivalent tothe word 
“four” as used in the phrase “amongst us 
four persons" to be found in the official 
translation.. The original expression can 
be. correctly translated as “between us both 
parties.” It is also admitted that the Ben- 
gali word, which has been translated in 
the official translation as “executed,” might. 
properly be translated as “written and 
read.” | 

There-are also other considerations which. 
militate against the official translation. Ac- 
ecording to this translation, the document 
embodying the agreement “amongst us 
four persons” had already been “executed” 
and it would obviously be absurd to. em- 
power the. attorney to “execute” the same 
dccument again. But the:rival translation 
does not lead  toany such incongruity. 
After reciting that the “Agreement. Deed” 
between the parties had been “written up,” 
it authorises the attorney to: execute: and 
register it.. Indeed, it is conceded that there 
was no document to which the lessees-alone: 
were parties, which, at that time, required 
execution and registration ; and the power 
of,attorney, if it related toa document of 


that description, would be wholly. infruc-- 


tuous.. But a document containing the 
terms of the contract between. the lessor 
and. the lessees was yet to be executed and 
registered.. v 
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~Moreover, the lessees, obtained posses- 
sion of, the villages leased, to. them by the. 
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plaintif several years ago and have since | 
been working the coal mines; and there. 
is no document escept the kabubiyat which 
defines their rights and duties vis-a-vis the 
lessor. It is possible io assume that they: 
had obtained the right of working the: 
mines, and had been allowed to take away: 
coal therefrom, wilhout any contract in 
writing. Indeed they had been paying the 
rents and royalties asset out inthe kabu- 
liyat until the commencement of the dis- 
pute, which led tothis litigation. 

It is unnecessary to dilate upon the sub- 
ject, as their Lordships are convinced that 
it was the kabuliyat, and no other. docu- 
ment, which Natobar Mukerjee was autho- 
tised by the power of attorney to execute 


“and register on behalf of the appellant. 


They accordingly hold thet the grounds. 
upon which the validity of the execution of 
the ‘kabuliyat was sought to be impeached, 
Cannot be sustained. It must, therefore, 
operate as an instrument duly executed 
by the appellant. 

It is then argued that the document was 
not validly registered asit was not pre- 


sented for registration as required by the . 


Indian Registration Act. It is undeniable: 
that, if a document is executed by two or 
more persons, it isnot necessary that all 
of them should present it for registration; 
and that the presentation thereof by one of 
them. is a sufficient compliance with the: 
law. ; ; 

Now, the endorsement by the Sub-Regist- 


rar on the instrument shows that it was pre- . 


sented for registration by one Fakir Chandra 
Sarkar, “agent for the executant Devendra. 
Nath Mitra Mazumdar under a general 
Power of Attorney No. 41 for 1904, authenti- 
cated: by the Special Sub-Registrar of Burd- 
wan.” It is beyond dispute that Mazum-~ 
dar was one of the executants of the kabu- 
liyat, but it is argued that, while Sarkar 
was authorised to act on behalf of Mazum- 
darin respect of the documents executed: 
by the latter alone, he had no. authority 10 
represent himin connection with a docu- 
ment. executed by his principal: jointly 
with any other person or persons. There 
is-‘no foundation for this contention. 
power of attorney in favour of Sarkar is a 


general Power of Attorney, and authorises’ 


him to represent his principal in various 
matters, including the registration. of docu- 
ments.. lt contains no. such restriction: 
is suggested by. the appellant. 


- There: was, in their . Lordships’ wew, a 


proper presentation.of the Kabuliyat for re- 


gistration.; and. it is not argued: that its: 


The. 
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registration was invalid 
ground. : re . 
The Courtsin India have rightly held 
that the appellant's liability_on the kabuli- 
yat has been established, and the appeal 
preferred by him should be dismissed with 
eosts. Their Lordships will humbly advise 
His Majesty accordingly. : 
N. : Appeal dismisse d. 
Solicitors for the Appellants :—Messrs. 
T. L. Wilson & Co. 
Solicitors for the 
Solicitor, India Office. 


on any other. 
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Appeal from-the Court of Resident in 
os Mysore 


January 26, 1937 
: .- Lorp Rocar, SIR SHADI LAL AND 
Sır Gzoras RANKIN. : 
A. V. PALANIVELU MUDALIAR— . 
APPELLANT 
versus 

NEELAVATHI AMMAL AND ANOTHER. - 

> RESPONDENTS 
Contract Act (IX of 1872), ss. 19-A, 70—Evidence 
Act (I of 1872', s. 111—Undue influence—Pro-note 
executed in favour of person in active confidence— 


Onus of proof— Failure to discharge onus—Effect— - 


One of the executants not pleading undue influence 


dl onsent not obtained by undue influence— . wire 
Liability of Alte i si ` for one-third of Rs. 20,000 against they 


Liability of—Alternatize claim for remuneration 
for services rendered--Hapectation of receiving 
remuneration—Services beneficial 
Claim to reasonable compensation held established. 
The onus of proving undue influence ordinarily 
rests onthe party who sets upthe plea. But where 


a person asthe agent and relative of the parties ` 


executing a promissory note in hisfavour stands to 
them in a position of active confidence, the burden 
of proving good faith of the transaction ison the 
party who isin a position of active confidence. 
When he fails to discharge the onus, the claim on 
the promissory note will also fail. But-the contract 
will be only voidable and where the -consent 
of one of the executants has not been obtained 


by undue influence and such party has not raised , 
the plea but admitted her liability, the contract. is’ 


binding on her. 

Where the claim on na promissory’ note fails on 
the ground of undue influence, it does not involve the 
dismissal of the alternative claim set up- by ‘the 
plaintiff, as for instance, to recover remuneration of 
services rendered by him. Where it appears that 
he undertook varioug duties for the defendants and. 


performed them with assiduity and care and they. 


proved beneficial to the defendants and he did this 
under the impression that he would receive re- 
muneration for the services, his claim to a reason-. 
able ccmpensation must be held to be established. 
Lp. 8, col. 2.} f 


“Mr. L. M. D. DeSilva, fér the Appellant. . 


Messrs. A. M. Dunne and 
the Respondents. -© -- --. 


C. S, Smith, for 
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.No payment was, however, made to. him, 


to defendants—.. 


g? 
Sir Shadi iLal.—Oa January 26, 1925. ` 


threetisters, who were the defendants in the. : ° 
- action which has led to thig: appeal, exe- - 


cuted in favour of the plaintiff a -promise:.i 


.sory note for Rs. 15,000. They agreed ta”: 


pay him this sum, for the: ser” 
vices rendered by him in .the management 
of. their joint estate; with interest at: the 
rate of 1 percent. per mensem from: the. : 
date of the note until the date of’ payment. 


with the result that2he commenced. in .: 
January 1928, the present action: to.recover: i 
Rs. 20,000, the princip.l-and interest.due on: < 
the document;: and in the alternative he . 
claimed that amount. as, remuneration for..: 
ie ere even March 1920, to January»: 

-The first defendant, who was. married to. 
the plaintiff, did not contest the guit; but > 
her two younger sisters denied the due.i 


-. execution of the promissory note: by.them,:! 


and raised other pleas to defeat‘the claim::. 
On the issues, which arose’. on: ‘thes: pleads: 
ings, the trial Judge.pronoinced hisi judg-.i 
ment in favour.of the plaintiff, and granted : 
a decree for the amount claimed: “by him. 
with costs. Against that decree, the. two: 
contesting defendants preferred>an.. appeal;,: 
which was allowed by the Court of Appeal: < 
and the suit was dismissed with costs:‘ag‘: 
against them. Bul a decrée was- granted 


first defendant who had not disputed Her- 
liability in either of the two Courts. _ 
From the decree of the: Appellate. Gourt; 
the plaintiff has brought this appeal ‘against ; 
the two younger sisters (hereinafter. to. be: 
described as the respondents), .who alone: 
had resisted his suit in the Courts. below. :* 
The first point for determination is whether: 
he can maintain the.suit'cn the promissory: 
note. - a, TS 
: The facts of the .case relevant’ to. the: 
questions raised before their Lordships may- 
be shortly stated. The defendants ‘were. 
the daughters of one Murugesa Mudaliar, - 
who died in November, 1916, without leav-: 
ing any male issue. He owned a large and 
valuable estate, and soon after his death; 
disputes regarding the partition of the: 
estate arose: between his widow on the one: 
side and his collaterals on the.other side.- 
These disputes. were referred to. arbitra-. 
tion, and the widow stood in need of the ° 
services of a reliable person whe.could re- 
present her before the arbitrators. She had: 
a brother, Neela Kanta Mudaliar: and. ke 
consented, and was authdrised, to act on. 
her: behalf in. the arbitration . proceedings, 


are ee | 


6. 


He did .not; however» prove to be either 
efficient or honest in the discharge of* his 
duties: and after the death of the widow 
his ae were dispensed with in March, 
1920.5 .% f 

It was at this stage that the plaintiff was 
asked by the defendants to take over the 
management of the estate and to carry cn 
the proceedings before the arbitrators. He 
acceded to their request, and managed the 


estate, and-acted as their agent in other - 


affairs from March,' 4920, until the institu- 
tion of the suitin January, 1928. After he 
had worked for five years, he demanded his 
remuneration for the services performed by 
him, and the defendants, who had no money 
to-pay at that time, executed the promissory 
note in question for Rs. 15,000. The nole 
was admitiedly signed by all the defen- 
dants, buf the respondents sought to avoid 
their liability on various grounds, It is, 


however, ‘unnecessary to mention here all. 


the pleas advanced by them, because they 
were overruled by the trial 
his decision has been endorsed by the Couit 
of Appeal, save in respect of the plea of 
undue influence. As regards ihe claim on 
tlie note, the learned Counsel for the parties 
have: confined their arguments to this de- 


fence, and after considering the matter. 


their Lordships are not prepared to dissent 
from the conclusion reached by the Court 
of Appeal. | ) 

“The onus of proving undue influence 
ordinarily rests’ on the party who sets up 
that plea, but the circumstances of this 
case make it an exception to the general 
Tule. 
married to the eldest sister, and it appears 

“that she was in a position to influence ker 
younger sisters. They hed lost, not cnly 
their father, but also their mctLer, before 
théy signed the document promising to p. y 
alarge sum of money. It is true that both 
of them were sui juris at that time, bùt the 
youngest gil had attained ber majority 
only abcut a month or two before sLe was 
asked to sign the promissory note. 

“But the circumstance, which has an im- 
portant bearing upon the issue of undue 
influence, is that the plaintiff cs their agent 
stocd to them in a pcsition of active con- 
fidence. As enacted by e. 111 of tke 
Indian Evidence Act, I of 1872, the burden 


* of proving “the gccd faith of the transzc- 


ticn is onthe party who was ina pcsiticn 
of active confidence. 

. at is admitted by the plaintiff that he 
had got a draft’of the pycmiesory note pre- 
yarcd-by a lawyer, end tlen dictated it 
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Judge, and - 


As stated above, tke plaintiff was. 
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to tte second sister, who wrcle the note 
so dictated to her. Buch procedure is plainly 
open to exception. Moreover, the note makes 
all the executants jointly and eeverally 
liable for the payment of the entire sum, 
and this covenant would enable him to re- 
cover the whole of the amount from either 
of the two younger sisters, leaving her to 
demand contribution from tke other sisters, 
a remedy which might be of doubtful 
efficacy. 


In view of these facts their Lordships agree . 
with the Appellate. Court that the plaintiff ` 
was in a position to dominate the will of each 
of the respondents, and that the necessary 
proof of good faith was not forthecming. 
Whether the case comes within the purview 
of s. 11} of tke Indian . Evidence Act, 
or s. 16 cf the Indian Contract Act, IX 
cf 1872, the onus in either case was 
upon him; end ke has failed to discharge 
it. 

The claim onthe basis of the promissory 
note has been rightly dismissed as against 
the respondents. But as laid down by 
s. 19-A of’tke Indian Contract Act “when 
consent to an agreement is caused by 
undue influence, the agréementis a ccntract 
voidable at the option of the party whose . 
consent was so caused.” It will be cbserved 
that the contract. is rot void but merely 
voidable; and it is binding upon the first 
defendant, whose consent was not caused 
by undre influcnce. h.deed, eke not only 
did not raise the plea of undue influence, 
ut cdmitteé herliability on the promissory 
note. .The trial Judge give a deciee for 
ihe money due on the document, and from 
that decree cnly her younger sisteis prefer- 
red an eppeal. As sLe did not challenge 
ihe decree, the Court of Appeal, endorsing 
the finding cf tLe trial Court that she was 
liable to satisfy one-third of the claim, up- 
held the decree egeinst her fcr Rs. 6,666, 
annas 10 and pies 8. It is only the plain- 
tiff who has brought this appeal, ard there 
is no suggestion either by him, or by the’ 
resprndents, that the decree against tbe 
consenting defendant should, in any way, 
be mcdified. Indecd, she is rot a party to 
this appeal, and the decrec against her 
must be maintained. 


- But whilst the appellant thus fails to 
enforce his clam cn tLe promissory note 
against the respcndents, this. failure dces, 
not invclve the dismissal of his alternative 
claim to recover *remuneraticn for the ser- 
vices rendered by him to them. In sypport 
of this claim he invokes e, 70 of the Indian 
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_ Contract Act, which is in these terms:— 
“Where a person lawfully does anything for an- 
other person, or delivers anything to him, not in- 
tending to do so gratuitously, and such other person 
enjoys the lsenefit thereof, the latter is bound to make 
compensation to the former in respect of, or to res- 
tore, the thing so done or delivered.” 


It is not disputed that the plaintiff rendered 
services to the respondents lawfully, and 
that the latter enjoyed the benefit thereof. 
The cnly question is whether while doing 
their work he did not intend to act grat- 
uitously: On this issue there is a difference 
of opinion between the Courts in India; the 
trial Judge found in favour of the appellant 
but his view was not accepted by ihe Court 
of Appeal. To determine the question their 
Lordships must examine all the circum- 
stances which have 4 bearing upon it. 


There can be little doubt that the task, 
which he undertook in March 1920, in 
pursuance of the request of the defendants, 
was not an easy one. It appears that the 
estate left by their father consisted of a 
share in several immovable properties, in 
which his collaterals also were interested. 
They contested the claim of his heirs to 
their share of the estate, and the latter 
had to face a stubborn resistance. The 
disputes were referred to arbitration, but 
the proceedings before the arbitrators were 
complicated as well as protracted. The 
maternal uncle, who originally represented: 
them, had not worked satisfactorily, and 
the accounts kept by him were found to 
be inaccurate. He was, therefore, removed 
from the office of the manager, and it 
was then that the plaintiff consented to take 
over the management of their estate and 
to look after their affairs. He served them 
for nearly eight. years, and during that 
period he not only brought the arbitration 
proceedings to a successful conclusion and 
recovered for them an estate worth more 
than Rs. 4,00,000, but also rendered numer- 
ous other services. These services are set 
out in the judgment of the trial Judge and 
need not be recapitulated here. Suffice it 
‘to say, that he undertook a variety of duties 
which, performed, as they were, with honesty 
and assiduity, proved beneficial to the 
defendants. ; 


Now, the question of whether compensa- 
tion should or should not, be awarded 
must depend upon the intention of. the 
appellant at the time of his doing the 
thing for which. he demands the compensa- 
tion. He is, obviously, the proper person 
to state what his intention was and his 
testimony on this matter deserves consjdera- 
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tion. What does he gay ? In his deposition: 


befere the Court he gives a long list of e 


the multifarious duties performed by him: 
during the period of eight years, and 
relates the benefits derived by the defen- 
dants from his services. -He makes ‘it clear 
that he was under the impression that, he. 
would receive remuneration . for those ser- 
vices and. ib cannot be predicated about 
a person who expected remuneration that 
he intended to act gratuitously. ; 
The plaintiff's -evidence was believed by' 
the trial Judge, who- had -the advantage: 
of observing the demeanour of the witness; 
but the learned Judge of the Court of: 
Appeal does not ‘think that he being the 
husband of.. one of the. sisters and the: 
brother-in-law of the other two sisters, did: 
the work “with the expectation. of .some 
remuneration.” This argument cannot .be’ 
sustained, especially as it is not in harmony’ 
with the circumstances. of thé casa. It. 
must be remembered that the appellant: 


‘was a young man, who had passed the 


first part of the examination prescribed for 
the B.A. degree, and was preparing for 
the final part of that examination. Was 
it likely that he would give uphis studies: 
and throw away all prospects of a career 
in life, in order to undertake, without 
expecting any remuneration, the laborious: 
and tedious task of recovering their estate 
from their opponents, who were both 
formidable and resourceful? He knew. 
that Neela Kanta Mudaliar 
ready failed in the performance: 
of the work, and while the society to 
which the defendants belonged, may expect. 
the maternal uncle to help his nieces with- 
out any payment, no such sacrifice cans 
reasonably be contemplated from a person’ 
occupying the position of a son-in-law.. 
Indeed, neither the parents-in law nor the’ 
members of their family would, unless. 
afflicted with poverty, coasider it in con) 
sonance with their sense of honour or pro-: 
priety, if they failed to reward him for 
the work which required labour and time: 
for its performance. It is significant that: 
even the maternal uncle was to receive as 
a reward for his work a house worth about 
Rs. 9,000. _ 
.It is unreasonable to assume that the: 
appellant, cognizant, as he was, of all.these- 


facts, consented to take over the arduous‘*” 


work intending todo it without any pay- 
ment, simply because he was married to 
one of the sisters. The estate was a valu- 
able.one, and the,sisters were in affluent: 
circumstances. His wife was- entitled -to: 


had al- 
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only sone-third -of the, estate, and even: if 


ehe did not desire to Be paid for ‘the work 


done forter, he could adopt tke course, 

which was likely. to receive. her approba- 
tion, of getting full remuneration for his. 
services and then remitting to her.one third 
of; the.total. amount received by him. ‘This 
course would have the merit of his serving 
the wife without any. payment, and. re~ 

covering, at ihe. same.time, compensation 
for the time and .labour devoted’ by him 
toike, work, of her sisters. They were un- 
doubtedly.. ina position to pay, and, know- 
ing, as they didy; all ihe cireumstances in- 
duding. the: social sentiment as to such a 
malter they. would not expect-him.to do 
their ‘ work. without charging any-remunera- 
tiod. 

2 The main od. upan “whith ihe “Ap: 
pellate . Court dissented’: ‘from ‘the, Arial 
Gourt; cannot, therefore, be. stpported. 
Indeed; the circumstances relating to tbe 
execition, of tke. promissory. note in ł925. 
show /that.he did not intend: to act gra- 
tuitously; It is clear that in January, 1925, 

he, made.a demand. for the payment of his 
xernuneration, buk the sisters had no money 
te pay. ab that time, and gave the promisi, 
sory note for. the amount then due to.him. 

The, Court .of Appeal. thinks that it-ehows. 
that “the idea of being: remunerated ap- 
pears- first to. have. come tohim in Janu- 
azy, 1925": but, what happened at that time 
proves much more than the fact that. he- 
did not intend to work gratuitously there- 
after, o° 

dt is common, ground that he was living 
ip. the same house with the defen danis. 
from. the. very beginning, and the question 
of whether ho. expected to be remunerated: 
or not, for his work. would naturally be: 
mentioned ‘during the ‘period cf his resi- 
dence. Their conduct is consistent with a 
knowledge of. his expectations, when in. 
1925, ke demanded remuneration for the. 
work which he had done since March, 1920. 

There can be little doubt that, if he had 
told them or led them to- believe that he 
was working: gratuitously for them, they- 
‘would ‘have protested against his volte face 
in 1925, and,demurred ‘to his.demand. But 
there was apparently no such protest or 
objection by them. They merely expressed 
their inability to provide. money, at that 


etime and signed the promissory. note for 


“the sum of “Re. 15,000. for having manag- 
ed” their “estate. Their conduct at that 
time-is compatible only with the hypothesis 
that the demand. did not ceme. to them as: 
a “Burprise; and, that: they knew. that hes 
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must be paid, and this teense must have | 
come to them from him. 

This aspect of the question, which has, 
been inadequately appreciated -byethe Ap- 
pellate Court, furn'shes a strong corrobora» 
tion of the appellant's testimony. ‘Their 
Lordships. hold that he did not intend ‘to, 
act for the respondents gratuitously, and 
that he has established. his claim to a: 
reasonable compensation. 

What should bs a reasonable compensa: 
tion for the services which have been 
already described? This matter may be 
disposed . of in a few words. The Courts 
in India fre in agreement that he is’ 
entitled to be. paid ‘at the rate of Rs, 50 
per mensem by each of the respondents for 
the period of his management, which 
amounts to about eight years. No objec- 
tion has been, or can be, taken to this 
concurrent’ finding by the. Courts below. 
The result is- that the appellant should 
recover Rs. 4,800 ‘from each ofthe two rese 
pondents,, and: [hat he must get also the: 
costs of: this, appeal. In the trial Court 
he shall get three-fourths.of his costs from’ 
the contesting defendants, but ‘there will 
be no order asto the costs incurred in the 
Court of Appeal in. India. The. costs. if 
any,- recovered by the respondents in pur 
suance ‘of the decree of the Appellate Court: 
shall be refunded:by them to the appellant. 
- Their Lordships will humbly advise Hig. 
Majesty that the appeal be accepted pro: 
tanto, and the decree of the Appellate Court 
moditied accordingly. 

' Order accordingly. 

Balik for ‘the Appellant: — Messrs. Hy. 
S. L: Polak & Go. 

Solicitors for the Respondente: Messrs. i 
anakan a & Piae 
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PRIVY. ‘COUNCIL ep 
” Appeal from: the Sind Judicial. Cr mmis- 
sioner’s Court . . g 
.January 26, 1937 
Lorp Rocng, SIR Saani LAG AND 
: SIR GEORGE. RANKIN 
PIR AHSANULLAH SHAH— 
4 . APPELLANT 


versus 
TIR ZIAUDDIN SHAH — 
RESPONDENT. 
` Practice—Evidence—Finding of trial Judge based, 
on credibility of oral evidence—Whether can be in- 
terfered with--Appeals—Right of. Appellate Court ia 
overruie findings on questions of. fact—Extent of-: 
Gbiter—Muhammadan Law—Mutawalli — Appointa 
ment of successor—Suddén -death of * mutawalli~- 
e 


1937 
Appointment not made when on death-bed—Whethen’ 
rendered ineffective. 

As the ‘trial Judge hae the advantage of seeing 
the witnesses and watching their demeanour, his 
finding, so fa® as it depends upon the credibility of 
oral evidence, cannot be lightly interfered with, 
But the lawgives a right of appealfrom a judgment 
of atrial Courfon questions of factas well as on 
questions oflaw, and “the Courtof Appeal, after 
carefully weighing and considering the judgment, 
has to makeup itsown mind, and cannot shrink 
from cverruling it, if, ona full consideration of all 
the materials, it is satisfied that that judgment. is 
clearly wrong. À 
- Held, on facts and evidence, that the plaintiff was 
validly appointed to the office of mutawalli and also 
of sajjadanashin and that as the plaintiff had es- 
tablished his right to be the mutawallt ofthe wakf 
property, he was entitled to recover possession of 
the library, together with its appurtenances, 

Obiter.—The rule allowing the incumbent of the: 
office to nominate his successor, which derives its- 
authority frem the Muhammadan Law, prescribes 
that the nomination can be valid only if it was mads 
while the incumbent was on hisdeath-bed, or was 
suffering from a. mortal illness, but not when he was 
in, good. health and thus would prevent a mutawalli 

` from appointing his successor if he died suddenly 
without. any expectation of death, and render in- 
effective any appointment made by him ata time. 
When he was not on his death-bed or suffering from 
such illness, , ' 
MT, Ja M: Parikh, for the Appellant.. 

Messrs. L. De, Gruyther, K. C. and W.. 
Wallach, for the Respondent.: 

: Sir Shadi. Lal.—The dispute in these. 
two appeals relates, to a Moslem shrine 
situated in the province of Sind, commonly 
kncwn asthe Durgah of Jhandawala Pir.. 
It is common gropnd that Pir Rashidulla 
Shah was the last- sajjadañashin (the 
person who sits, on the sajjada. or the 
carpet on which, prayers are offered), or 
spiritual preceptor, of the Durgah, and 
also the mutwalli of the wakf property: 
attached to if. He died in May, 1922, 
leaving five sons. The eldest of them, 


the successor 


nashin and mutwalli, and asked for: the: 
possession of the wakf property. His claim. 


was sesisted by the third son; Ahsanullah 
Shah, who advanced various grounds to 
defeat the plaintiff, andito support his own 
rights to succeed the deceased Pir in both, 
the «ffices. The Subordiziate. Judge djs- 
missed. the suit, but on, appeal his view. 
was overruled by the Court cf the Judicial- 
Gommissioner, Sind, who decided. the case 
in favour of the plaintiff. 


“The defendant has appealed to His Maj- 
esty in Ocuncil, and ihe main question’ 
for determination is whether the plaintiff: 
Kas ʻestablished:- his right. to succeed’ 
to- thes -offices > of: sajjadanashin and” mut- 
walli. : ed BEE ee 
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It may be stated at the outset that it is 
no longer 


by right of inheritance or by election by 
the members of the congregations, Nor 
is there anydeed of dedication, or’ any. 


: suggested by either of the“ 
parlies that the succession, is regulated ` 


evidence of usage prevailing in the institg- ` 


tion, which governs the succession, except 
that both the offices are held by one and 
the same person. The parties are agreed’ 
that the mutwalli for the time being can‘ 
nominate his successor, and that the per- 
es so nominated is entitled to succeed.. 
im. z . i _ 

It appears that in. 1900. Pir Rashidulla - 
Shah executed a document called hibanama: 
(deed of gift), in which the defendant was ` 
marked out as his successor. But the” 
Pir lived thereafter for many years, and 
it is undeniable that in. 1916 he. executed 
another é 


his consent by the defendant himself. 


.Itis-‘clear that it abrogated ‘the deed of - 


1900. The defendant, however,-urges that: 
the rule allowing the incumbent of the” 
office to nominate his successor, which” 
derives its authority from. the Muhammadan- 
Law, prescribes that the nomination can De- 
valid only if it was.made while the in-. 
cumbent was-on his death-bed, or was” 
suffering from’ a mortal illness, but not” 
when ‘he was in good health. This con-: 
tention, which appears to be supported- 
by some authorities on- the Muhammadan 
Law; would prevent a -mutwalli from- 
appointing his successor if he died sudden-~ 


document which -is in the nature. 
ofa will: This document states*in clear- 
terms that he appoints the plaintiff to. be- 
his successor, and it is signed in. token of : 


ly. without ‘any ‘expectation of death, and .° 


render ineffective any appointment made, 
by him at a time when he was not on 
his death-bed or suffering: from such ‘ill-- 
ness, g ANG Tin 
“It, is, however, unnecessary to make: 
any proncuncement on the subject, as their. 
Liordsnips concur with the Court of 
Appeal in India’ that Rashidulla Shah, nob 
only nominated the plaintilf'as his successor 
by the instrument exécuted by him ‘in’ 
1916, but. also described him as his 
successor. in various letters written by him 
in 1921. | He also confirmed the nomination 
to several respectable persons who. had 
conversations’ with ‘him during his last’ 
illness and within a ‘short time prior to: 
his déath: ‘Phree of these persons . were , 
ofticials who occupied responsible positions., 
under the ‘Government; antl, they say- that 
the late-Pir'told ` then in 1921° and’ 1922” 
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that the plaintif was to succeed him. The 
learned Judges of* the Appellate Court 


rightly attached importance to their 
testimony, and ‘no attempt has been 
made to impeach their credit. But the 


most important witness on the subject 
isa physician who treated the Pir for a 
ménth before his death. He states that the 
deceased showed him ihe document of 1916 
and told him that ke had appointed his 
son (the plaintiff) as his successor. This 
witness is related to both the parties, 
and appears to be a disinterested 
person. 

It appears that the late Pir was astrong 
supporter of the Khilafat movement, and 
knowing, as he did, that the plaintiff 
shared his political views, it was only na- 
tural that he should favour the succession 
of ason who would help. that movement 
after his» death. Moreover, the plaintiff 
was, not only the eldest son, but also 
best fitted to perform the functions of the 
head of the institution. tN ee 

The evidence, documentary as well as 
oral, fortified as it is, by the cireumstan- 
cesof the case, leaves little doubt that Pir 
Rashidulla Shah appointed the plaintiff to be 
his successor; and the appointment 
satisfies the condition mentioned above. 
‘But itis claimed by the defendant that 
he was the last person nominated by 
his father fo succeed him but he has 
failed to establish his claim. There is no 
document subsequent to 1916 to support 
his claim, and the oral evidence produced 
by him is wholly unreliable, and has been 
rightly rejected by the Court of Appeal in 
India. — h 
. The Subordinate Judge, who tried the 
case, did not think that the late Pir made 
any declaration in favour, of his eldest son 
during his illness; and, as the learned Judge 
had the advantage of seeing the witnesses 
and watching their demeanour, his finding, 
sò faras it depends upon the eredibility 
of oral evidence, cannot be lightly inter- 
fered with. His judgment is an unusually 
lengthy document and contains an 
elaborate discussion of matters which are 
not altogether relevant. That discussion 
has tended to obscure the real question 
in controversy between the parties, and 
tò lessen the importanceof the documen- 

. tary evidence furnished by the deed exe- 
cuted by Rashidulla Shah in 1916, and the 
letters wr&ten by him ‘in 1921, only a few 
months before his death. It is tobe ob- 
served that the law gives a right of 
appeal from a judgment ofa trial Court on 
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questions of fact as wellas on questions. 
of law, and the Court of Appeal, after 
carefully weighing and considering the 
judgment, has to make up its, own mind 
and cannot shrink from overruling it,. if 
on afull consideration of all the material, 
it is satished that that judgment is clearly 
wrong. Th: learned Judges, who heard’ 
the appeal in the present case, have 
given convincing reasons for dissenting 
from the -trial Judge; and their Lordships 
after examining the evidence, concur in 
the conclusion reached by them. ae 

It must, therefore, be held that the 
plaintiff “was validly appointed to the 
office of mutwalli, and also of sajjada- 
nashin. The defendant's appeal arising out 
of the suit brought by the plaintiff to: 
establish his title to both these offices con- 
sequently fails. 

This disposes of the principal suit and 
their Lordships mustnow deal with the 
suit instituted by the plaintiff to recover 
a library. The library was gifted to him 
by his father in 1909. The gift, which was- 
said to have been made by word of mouth, 
was subsequently confirmed by the docu- 
ment of 1916, which has already been re- 
ferredto. Thereis evidence to show that 
the library wasin the possession of the 
plaintiff in September, 1922, - when he 
was forcibly dispossessed by the defend- 
ant. ` 

The question, however, is whether the 
library was the private property of the 
late Pir, or, as urged by the defendant, 
formed part ofthe wakf property dedicated 
to the shrine. There is no reliable evid- 
ence that it belonged to the Pir in his 
private capacity, and all the circumstances 
point to the conclusion that it was possess- 
ed by him as the head of the Durgah. 
Indeed, thelearned Counsel for the plaint- 
iffadmits that he seeks to recover pos- 
session ofit, notas his private property. 
but asa wakf property which appertains 
to the institution. The defendant cannot 
and does not, lay any claim to it, if it is held 
to be trust property. 

Their Lordships think that the library 
should be declared to form part of the 
wakf property attached to the shrine, and- 
ihat the decree ofthe Court of Appeal 
should be modified accordingly. As the 
plaintiff has established his right to be the 
mutwalli ofthe wakf property, he is entitl- 
ed to recover possession of the library, 
together with itẹ appurtenances as des- 
cribed by the Court of the Judicial ,Com- 
missioner, wt 
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‘The resultis that while.Appeal No. 62o0f 
1934 is dismissed in toto, the connected 
Appeal, No. 63 of 1934, is accepted so far as 
to make ite¢lear that the library is not the 
private ` property of the plaintiff but is 
wakf property, He is entitled to recover 
possessicn ofthe library with its appur- 
tenances and hold it in his capacity as the 
head of the Durgah of Jhandawala Pir. 
The appellant, having failed on the vital 
points, must pay the costs of both the 
appeals. Their Lordships will humbly 
advise His Majesty accordingly. 

N. Appeal dismissed. 
Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. 

‘Solicitors for the Respondent:— Messrs. 
Hy. 5. L. Polak & Co. 


OUDH CHIEF COURT 
Criminal Revision Application No. 161 
; of 1936 
January 26, 1937 
NANAVUTTY, J. 
RISHI LAL—APPLICANT . 

; versus 

EMPEROR taroter SHYAM BEHARI 

. AND OTHERS — COMPLAINANTS— 

: Oprositp Party i 

Criminal Procedure Code (Act V of 1898), s. 561-A 
—Lower Court holding applicant guilty of indecent 
assault on uncorroborated statement of boy—Finding 
entirely irrelevant to case before Court—Applicant 
not given opportunity to explain—O ffensive remarks 
will be ordered to be expunged from judgment. : 

Where, travelling beyond his legitimate functions 
in the case, the Magistrate has, on the uncorroborated 
statements of a- boy which have not received the 
binding sanction ofan oath, and without giving an 
opportunity to the applicant to be heard, held him 
guilty of indecent assault upon the boy, a finding 
which was wholly irrelevant for the right decision of 
the case, the High Court has under s. 561-A, Ori- 
minal Procedure Code, inherent power, in order to 
secure the ends of justice, to pass any order that may 
be necessiry to remove the legitimate grievance of 
the applicant, and the offensive remarks will be 
ordered to be expunged from the judgment of the 
lower Court. 

Value tobe attached to evidence of little children 
stated  Manniv. Emperor (1), referred to. 

Or. R. App. against the order of the Addi- 
tional Sessions Judge of Kheri, dated 
£eptember 5, 1936. 


Mr. A. N. Mulla, for the Applicant. 


.Mr. S.C. Das, for Mr. J. N. Misra, for the 


Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This isan” application: filed 
underess. 435, 439 and 561-A of the Code of 
Criminal Procedure by-the applicant Rishi 
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Lall against an appellate judgment of- 
acquittal ‘passed by the learned Additional 
Sessions Judge of Kheri, praying that the 
finding that the applicant Rishi Lal, who 
isthe head master of the villages school 
Karanpur Murtiha had committed ån in- 
decent assault upon a student of his 
school named Balak Ram be set aside and 
expunged fromthe judgment of the learn- 
ed Additional SessionsJudge. I have heard 
the learned Ccunsel for the applicant as 
also the learned Assistant Government 
Advocate at some length. 

The facts out of which this application 
for revision arises, are briefly as follows: 

The ‘applicant Rishi Lal, Brahman, is the 
head master of a primary school under 
the jurisdiction of tke District Board of. 
Kheri, situate in village Karanpur Murtiha 
in the District of Kheri. He filed a complaint , 
against Chandradhar, Shiam Bikari and 
Bankey Lal on Janvary 31, 1925, in res- 
pect of the alleged commissicn by, them. 
of offences under ss. 448, 332, and 353, 


: Indian Penal Code, alleging that Chandra- 


dhar, a brother of a student, Balak Ram 
aged 12, had come to the schoo] and abused 
the complainant Rishi Lal, and fought 
with bim and bit him with his teeth, and 
that his relations Shiam Bihari and Ban- 
key Lalhad accompanied Chandradhar. 
The story of ihe complainant Rishi Lal 
is as follows : j 
In September 1935, the head master Rishi 
Lal of tke primary school at Karanpur 
Murtiha received a circular from the Dis- 
trict Board of Kheri to the effect that all 
candidates for- free studentship should 
hereafter formally make applications in 
writing for the receipt of such free stu- e 
dentship. Balak Ram a boy of 12 who was 
studying in theschool and had been ex- 
empted from paying school fees was told 
by the head master Rishi Lalto ‘ask his 
guardian to file such an application for a 
free studentship. The boy went home on 
September 28, 1935, andat 3 P. m. the 
same day, while the head master Rishi 
Lal was busy teaching some of the boys 
in the school building, Chandradhar, bro- 
ther of Balak Ram, arrived at the school, . 
abused the head master and caused him 
injury on the right shoulder by biting it 
with his teeth. Bankey Lal and Shiam 


Bihari had accompanied Chandradhar, and -* 


Bankey Lal was going to beat Rishi Lal 
with his lathi but Jamal-ud-Din inter- 
vened and saved the head master, The 
case was tried inthe Court of the Special 
Magistrate Rai Bahadur Pandit Sankata 


15. a 


Prasad Bajpai, erescising_the powers of 


a Magistrate of the First Class and Chand- - 


radhar was found guilty of offences punish- 
able under ss. 349. Tndian Penal Code and 
448, Indian Penal Code, and was sentenced 
for an offence under s. 332, Indian Penal 
Penal Code, to undergo four months’ rigorous 
imprisonment and for an offence under s. 448, 
Indian Penal Code, to -underg» two 
months’ rigorous imprisonment; and the 
two sentences were ordered to run con- 
currently. The Magistrate. also convicted 
Bankey Lal and Shiam Behari of an. 
offence under s. 448, Indian Penal Code, and 
sentenced each ofthemto pay a fine of 
Rs. 25 only; and in default of payment of 
fine, to undergo rigcrous imprisonment for 
two months. , : 

- All three accused filed an appeal in the” 
Court of the Additional Sessions. Judge of 
Kheri who allowed the appeal and acquit- 
ted all of them. In the course ` of his 
appellate judgment the learned Additional 
Sessions Judge characterised the evidence 
adduced in support of the prosecution story 
as- very unreasonable and improbable and 
he held that the defence’ version of the 
occurrence appeared to him to be just the 
reverse. He, however, further found that 
the complainant was guilty of improper 
conduct in kissing and licking cheeks of 
the boy Balak Ram who used to attend his 

chool and that : l 

“Such improper conduct on the part of certain 
teachers in schools is not unknown and it was 
only to shield himself by way of peshbandi thatthe 
head teacher (the complainant Rishi Lal) went to 
make a report against the -accused.” 

-The applicant Rishi Lal has, through - 
his Counsel, filed the present application for 
‘revision -praying that tke finding of the 
learned Additional Sessions Judge that he 
was guilty of committing an ` indecent 
assault upon the boy Balak Ram a student 
of his echool should be set aside and ex- 
punged. The contention of the learned 
Counsel fcr the applicant is that in the. 
first place there is no evidence worth the 
name tosupport such a serious charge 
against an aggrieved person who had 
come to Court seeking for redress; that in 
the: second placé. no opportunity, was 
given tothe complainant, Rishi Lal to 
réfute this serious charge brought against 
him bythe accusedin their defence, and 


“that in the third place not a single question 


was pubtothe complainant Rishi Lal in 
cross-examination by the Counsel for the 
accused to substantiate these serious al- 
jegations against him andthat finally these 


_ allegations were: wholly irrelevant for the. 
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purpose of deciding the complaint filed by 
Rishi Lal against Chandradhar and others. | 
On the other hand, the learned Assistant : 
Government Advocate has argued that it 
was open tothe learned Sessions Judge to 
accept the story told by the boy Balak Ram 
and to acquit the accused of the . charges. 
brought against them. 5 


There can be no doubt that the learned 


Additional Sessions Judge of Kheri was per- 
fectly competent to believe the 


defence - 


version of the occurrence, and acting on that . 


belief, toaecquit the accused. It, however, 
seems to me that the learned Additional 
Sessions Judge has, in coming to a definite 
and clear finding that the complainant 
was guilty of immoral conduct with the 
boy ‘Balak Ram, travelled beyond his le- . 
gitimate functions. He has held that the 
evidence in support -of the prosecution 
story was very unreasonable and improb- 
able and that finding would have consti- 
tuted. sufficient ground for his acquitting 
the accused and it was not at all neces- 
sary for him to travel beyond that finding 
and to kold upon the statement of the boy 
Balak Ram that the complainant Rishi Lal, 
who was not on his trial for any offence 
under the Indian Penal Code, was clearly 
guilty of offences punishable under s. 354, 
Indian Penal Code and s. 377, Indian Penal 
Code, read with s. 109; Indian Penal Code. 
For the head master of a primary schcol~ 
to be held guilty of such serious offences ' 
ina judgment ofa Criminal Court, which - 
is a public document of which anybody can 
take a copy, isa very serious matter, and 
it seemsto me that grave injustice has, 
been done to the complainant Rishi Lal - 
when not only has his complaint been dis- 
missed: as false and frivolous and the 
accused acquitted of the charges brought . 
against them, but the head master who was,” 
the complainant himself in that case has: 
been held guilty of very serious offences, 
Tae sweeping allegation that such impro- 
per conduct on the part of certain teachers 
in schools is not unknown, condemns not. 
only the complainant but many others - 
who belong to the honourable profession of 
teaching andis-wholly irrelevant for the 
right decision of the complaint filed by 
the head master. R 
I may, however, note in this connection 
that the learned trial Magistrate who had. 
the inestimable advantage of hearing the 
statement of Balak Ram and of. forming. 
his own opinion from the-demeanour of 
the witness as tothe. truth and credibiléty. of 
thé story.told by him, came. to a definite. and. 
e : 


f, 
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clear conclusion that “his testimony is 
absolutely- unworthy of credit and I. have 
no hesitatjon ‘in rejecting it.” 

. The learned Magistrate has given very 
good reasonsin his elaborate discussion of 
the statements of ihis witness for coming 
to: this finding. This witness was too 
young to be administered an oath and is 
obviously. a partisan witness deeply inte- 
rested in saving his elder brother Chandra- 
dhar from the charge brought against him 
by the head master. In a Bench decision 
of this Court reported in Manni v. Emperor, 
A. I. R. 1930 Oudh 406.(1), there is an. illu- 
minating passage commenting upon the 
atatements of little children given in Courts 
of EawandI think the remarks made by 
the learned Judges in that case fully apply 
tothe present cuse and are worth quoting : 

“There is no more dangerous. witness than a 
young child. Any mistakes or discrepancies in 
their statements are ascribed to .innocence or 
failure to understand and undue weight is often 
given to what is merely a well-taugnt lesson. 
Ohildren-have good memories and no- conscience. 
„They are easily taught stories and live in a world 
of make-believe so that they often become’ convinc- 
ed that they have really seen the i imaginary incident 
which they have been taught to relate.” 

Idonot know what truth there may be 
in the statements made by Balak Ram 
against the head master Rishi Lal, but it 
is clear that upon the uncorrobroated 
statements of this boy which have notre- 
ceived the binding sanclion of an oath, 
the applicant Rishi Lal before me cannot 
beheld guilty cf having committed any 
indecent assault upon Balak Rem or even 
of having attempted to commit an offence of 
sodomy punishable under s. 377 of the In- 
dian Penal Code. 

The learned Counsel for the applicant 
has very properly confined. his- application 
for revision merely to the expunction: of the 
remarks which have so scandalised and 
outraged the feelings of. his client. He 
has no concern with having the judgment 
of acquittal reversed.. 

The learned Assistant Government Advo- 
cate points out thatit is not competent 
for this Court, under ss: 435 -and 439 of 
the Cede of Oriminal Procédure, to inter- 
fere in revision. with tke finding of lower 
Appellate Court- that the applicant- was 
guilty of an indecent assault upon the boy 
Balak Ram and that it was only to shield 
himself by way of peshband? that the 
head teacher went to- make the report 
‘against the .accused. I entirely agree with 

Q) AIR 1930 Oudh: 406; 127 Ind: Cas: 878; 70 
WN 736; 32 Ore L-J 18; 1930). Or; ‘Cas; 9465. Ind. ‘Rul. 
(1930) Oudh 494. g 
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the Jearnèd: Assistant Government Advo- 
cate thatitis. not open. to this Court under 
ss..435 and 439 of the Code of Criminal 
Procedure to expunge the offensive remarks 
which . have so outraged the feeling’. of the 
applicant Rishi Lal, butit seems to me that 


“under the provisions ‘of s. 561-A of the Gode 


of Criminal Procedure, this Court has in- 
herent power, in order to secure the ends 
of justice,to pags any order that may be 
necessary to remove the legitimate griev- 
ance of the applicant Rishi Lal. I am clearly 
of opinion, in the circumstances of this 
ease, that the applicant is entitled to have 
the: "offensive | ‘remarks complained of by 
him remeved from the judgment of the 
lower Appellate Court. Itis a fundamen- 
tal principle of English justice that no 
‘man:shall © he condemned without being 
heard, and in coming to a definite finding 
that the applicant Rishi -Lak has been 
guilty of grave misconduct with the hoy 
‘Balak Ram, the learned Additional Sessions 
Judge of Kheri has violated a fundamental 
and elementaty principle of justice. : 

For the. reasons given above, I allow this 
application tothis extent. that I order that 
the. following passage be expunged from 
the judgment of the lower Appellate Court 
‘dated. September /5,1936. . The’. Passage. to 


-be- expunged is as follows 

“Such improper conduct on the. part of sekak 
teachers in schools is not unknown and it was 
only to shield himself by way of peskbandi` that the 
“head teacher “went to-make a report against- mne 


. accused,” 


N. 7 =- Application allowed. 
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Beini er 17, 1939 
CORNISH, J. 
THIRUNAVAKKARU PANDARAM 
_ AND: ANOTHER — RESPONDENTS Nos. Land 2 | 
+-APPELLANTS 
versus 1 
PARASURAMA AYYAR AND ANOTHER 
—PETİTIONER AND DEFENDANT No. 2—~ 
- RESPONDENTS- 
- Foreign decree— Ex parte decree of foreign Court 


against British subject residing in British India—- 
Executability -in British India—Carrying on busi- 


ness in foreign territory, effect of—Instituting suit: 


“im. foreign Coutt, whether amounts to submission „to 
jurisdiction, 

The mere fact that a British ATS residing in 
‘British India had a business ora” place’ of business 
ina certain Native State at the time of- the suit, 
«would not. make him a subject of ora resident in that 


State so as to render an. a parte: decree- passed . 


ti 
against him bya Court ef that State executable in 
British India’. 

A party cannot be held to have submitted himself 
to the jurisdiction’ of a foreign Court merely because 

e had once instituted a suit in that Court, so as to 
make ag’ ex parte decree passed by that Court in a 
subsequent suit which has no connexion whatever 
with the former suit executable in British Indis 
against him. Asanalli Nagoor Meera v. Mahadu 
Meera (5) and Oomer Hajee Ayub Saidv. Thiru- 
_navakarasu Pandaram (6), referred to, 

Misc.C. 8. A. against the order of the 
Subordinate Judge's Court of Tinnevelly, 
dated July 21, 1933, in A. S. No.7 of 1933 
preferred against the order of-the Court 
of the District Munsif of Tinnevelly in 
E. P. No. 831 of 1931 in O.S. No. 563 of 
1104 of Cochin District Munsif's Court. 

Mr. P. N. Appusamy Ayyar, for the Ap- 
‘pellants. 

Mr. K. Venkataswami, for tke Respond- 
ents. . 

Judgmant—The appellants have ap- 
pealed against the order of the lower. Ap- 
-pellate Court which has held them liable 
to execution of a personal decree passed 
against them ina Cochin Court. The ap- 
‘pellants were defendants Nos. 1 and 2, and 
were minors. at the time when the suit 
was filed. -The 3rd defendant was the exe- 
cutor appointed by their father’s will and 
was also the testamentary guardian. The 
3rd defendant. was-suedin that capacity. 
-None of the defendants appeared in the 
suit. Anex parte decree was made, the 
Oourt. appointing the. Nazir as tke guar- 


dian in the suit of the two minor defend-, 


ants. In pursuance of s. 44, Civil Proce- 
dure Code, the decree was transmitted to 
the Tinnevelly District Munsif's Court for 
execution, by attachment and sale of certain 
movable property of the first two defend- 
ants within the jurisdiction of the Tinne- 
velly Court. Objection to execution was 
made by the appellants that they were 
not subject at -the time of the suit to the 
jurisdiction of the Cochin Court and that, 
therefore, this ex parte decree was not 
executable against them in British India. 
Both the lower Courts have held that the 
defendants had submitted to the jurisdic- 
tion of the-Cochin Court. The ground of 
this decision was that suits had previous- 
ly been brought in Cochin by the 3rd de- 
fendant, executor, sting as guar- 
- dian .of the two minor defendants in res- 
pect of.a business carried on in Cochin, and 
that monef¥s due to the estate had been 
recovered in those litigations. The lower 
Appellate Court seems to have thought 
that the circumstance that the minors had 
‘@ business in Cochin :would make them 
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liable to the jurisdiction of- that Cochin 
Court. No doubt any movable or immov- 
able property within the limits of the Cochin 
Court would be subject to that Court's 
jurisdiction: Sirdar Gurdyal Singh v. Rajah 
of Faridkote (1). But the question here is 
whether a personal decree can be execnted 
against the defendants in respect of their 
movable property outside the limits of the 
Cochin Court's jurisdiction. 

In Emanuel v. Symon {2), Buckley, I. J. 
stated the five cases in which in an ac; 
tion in personam the Courts will enforce 
the judgment of a foreign Court. They 
are: (1) where the defendant is a subject 
of the foreign country in which the judg- 
ment has been- obtained; (2) whera he 
wis resident in the foreign country when 
the action began; (3) where the defend- 
ant in the character of’ plaintiff has select- 
ed the forum in which he is afterwerJs 
sued ; (4) where he has voluntarily appear- 
ed; and (5) where he has contracted .to 
submit himself to the forum in which the 
judgment was obtained. It is, I think, 
clear, upon the evidence that the defend: 
ants were neither subjects ofthe Cochin 
State nor residents therein at the time when 
the present suit was filed. In fact in 
the execution petition they are all des- 
cribed as residents of Travancore. There 
is.some evidence that they had a residence 


-in Travancore but the evidence goes to 


show that Tinnevelly was the permanent 


-place of residence of defendants Nos. 1 and 


2. It isobvious that even if a erie 
ora place of business ever existed :. 
Cochin at the time of the suit, this ci Geam. 
stance would not make the defendants 
either subjects of or residents in the Cochin 
State. The only question, therefore, is whe- 
ther there can be said to have been a 
submission by the defendants to the juris- 
diction of the Cochin Court and can this 
submission be inferred from the fact that 
litigation has been previously carried, on, 
in the Cochin Courts by the third defend- 
ant on behalf of the other defendants. 
The solution would seem to depend 
upon the proper application of the 
third of the cases stated in Buckley, 
L. -J's judgment supra. The Lord Jus- 
tice repeals what was said by Fry, J. 
in Rousillon v. Rousillon (3). Fry, J'.s stale- 
ment in turn is founded upon what Black- 
burn, J., stated in delivering the judg- 

(D) (1894) A O 670; 10T LR 62; 11 R310; 2910 27; 
I TAJIN AMI L J 267; 6 Sar, 503 (P’ 0). 

(2) (1908) 1 K B 302. 

o, (1880) 14 Ch, D 351; 49 LJ Oh, age 42 L T 
679; 28 W R 623; 44 7 B 668, EN. 
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ment of the Court in Schibsby v. Wasten- 
holz (4), at p. 161* where it was said: 

“We think it clear, upon principle thatif a per- 
son selected, as plamtilf, the tribunal of a foreign 
country as the one in which he would sue, he could 
not afterwards say that the judgment of the tribu- 
nal was not binding upon him,” 


This rule has been interpreted by a 
Bench of this High Court in an unreported 
case cited in Asanalli Nagoor Meera v, 
Mahadu Meera (5), and apparently approv- 
ed there, as meaning that if a parly in 
a suit in a foreign Court has on some pre- 
vious occasicn, invoked the jurisdiction of 
the foreign Court as plaintiff, he must by 
that previous conduct be bound to the 
jurisdiction in any subsequent litigation 
in that foreign Court to which he is made 
a party. In Oomer Hajee Ayoob Said v. 
Thirunavikkarasu Pandaram (6), another 
Bench has expressed the opinion that if a 
person has filed suits in a Court having 
jurisdiction he cannot thereby by implica- 
tion be taken to submit himself, to the 
jurisdiction of the same Court when that 
Court has no jurisdiction. But in the last 
case it was held that there was evidence 
that the defendant had submitted to the 
Court’s jurisdiction. I think the difficulty 
disappears ifit is borne in mind that the 
principle has reference to asuit upon a 
foreign judgment. There is not in the Eng- 
lish Rules of Procedure any process corres- 
ponding to s. 44 of the Indian Civil Pro- 
cedure Code enabling a foreign decree to 
be transmitted to an English Court for 
execution. A foreign judgment for liqui- 
dated sum of money such as was the judg- 
mentin the present case, creates a debt 
between the parties, and a party in whose 
favour judgment has been given may either 
sue in the English Court on the debt, the 
original cause of action, or he may sue 
upon, the judgment. In sucha suit the 
unsuccessful plaintiff in the foreign Court 
having chosen his forumis estopped in 
the event of his being sued upon that 
judgment in the English Court, as he might 
very well bein respect of a counter-claim 
from contending that the foreign Court 
had no jurisdiction. That, in my opinion, 
- is the meaning of the passage from the 
judgment of Blackburn, J., Schibsby v. 


Westenholz(4), already quoted. Similarly, 
(4) (1871) 6 Q B155at p. 161: 40 LJ QB 73; 24 L 

T 93:19 W R 557. 

Mo 22 LW 820; 92 Ind. Cas. 491; A IR 1926 Mad. 
(6)71 M L J93; 162 Ind. Cas. 904543 LW 607; 

ea a W N478; 8R M 1071;°A I R1936 Mad. 552; 
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if the defendant in the foreign suit has 


appeated in the suit, thus recognising the 


jurisdiction ofthe Court, he cannot in a sub- 
sequent action upon the judgment be heard 
to say that the Gourt had no jurisdiction. 
As stated by Buckley, L. J, in Harris v. 
Taylor (7) ° 

“the doctrine applicable to these cases is that if 
the defendant has placed himself in such a position 
that it has become his duty to obey the judgment 
of the foreign Court, then the judgment i3 enforce- 
able against him in this country,” 


and Schibsby v. Westenholz (4), is cited as 
the authority for that doctrine. The proposi- 
tion that if a party has once appeared before 
aforeign Court in the character of the 
Plaintiffs he is for ever afterwards to be re- 
garded as having submitted to the jurisdic- 
tion of the foreign Court in any subsequent 
action, by any person or upon any cause of 
action, which may be brought agajint him, 
seems to me to go far beyond the principle 
stated by Blackburn, J., and to be entirely 
outside the doctrine upon which that prin- 
ciple is founded. In my judgment there 
was no submission by the defendants to the 
jurisdiction of the Cochin Court, and con- 
sequently the decree passed against them 
in that suit ex parte is not executable 
against them in British India. The appeal, 
therefore, succeeds and is allowed with 
costs throughout. : 


, (No leave to appeal.) 


A. Appeal allowed. ` 
` (7) (1915) 2 K B 580 at p. 588; 81 LJ KB 5 
KUL ) at p 1639; 113 
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LAHORE HIGH COURT 
Letters Patent Appeal Ño. 25 òf 1936 
April 14, 1936 
ADDISON AND ABDUL RASHID, JJ. 
Musammat FAZAL NISHAN — 
DEFENDANT —A PPELLANT 
VETSUS 
S. HUKAM SINGH-—PLAINTIRF AND OTHERS 
—DETENDANTS— RESPONDENTS 

Mortgage—Mortgagee having two mortgages against 
same property—Suit on second mortgage mentioning 
first mortgage—Decree for sale—Private sale by 
mortgagor free from prior encumbrance without 
mortgagee's knowledge—Held, mortgagee not estopped 
from suing on first mortgage. 

A mortgagee who held two morigages against the 
same property obtained a decree for sale of . the 
property ina suit brought on the secon mortgage. 
He disclosed the existence of a prior mortgage therein. 
In the meantime the mortgagor suld the property gri- 
vately without mortgagee’s knowledge and free from 
incumbrances ‘and deposited decretal amount in 
Court $ > . j ii 


“Ab. +» PAZAL NISHAN v. NURAM SINGG (LAH) 


. Held, that in the cirgumstances no estoppel arose 
and the mortgagee could sue on the prior mortgage. 
Mahomed Hamid-un-nissa v. Skib Saheb (2), distin- 
guished. 


L. P. A. from a decree of Mr. Justice 
‘Jai Lal, dated December 4, 1935. 
` Mr. Shuja-ud-Din, for the Appellant. 
Messrs. Harnam Singh and Allah Din 
Malik, for the Respondents. ` l 
Addison, J.— Hukam Singh held two 
‘mortgages against the same property, the 


mortgagor in both being -Mohammad 
Bakhsh. He instituted a suit against 


“Mohammad Bakhsh on June 4, 1931, for 
sale of the mortgaged property on the basis 
_of the second mortgage, which was of the 
year 1926, and in the plaint he disclosed 
the existence of a prior mortgage for Rs. 600 
dated July 3, 1924, his rights in which he 
reserved. Hé obtained an ex parte decree 
‘and later a final decree for sale of the 
‘mortgaged property. . When the proclarna- 
-tion of sale of the property was “prepared, 
the Court Ahlmad failed to mention in it 
-the existence of the prior mortgage. of 
-1924 although in ihe application put. in by 
ihe mortgagee under O. XXI, r. 66, he again 
mentioned the existence of the prior mort- 
gage just as he had done in the plait. The 
“properly, however, was not auctioned by the 
Court. The present appellant before us, 
Musammat Fazal Nishan, in the meantime 
purchased the property privately from “the 
legal representatives of ihe mortgagor, who 
paid 4he amount due under the decree into 
‘Court. Asa result, the decree was consigned 
“to ‘the record room as fully satisfied, with- 
out the property being brought to sale 
through the Gourt: Hukam Singh tken in- 
* stituted ihe present suit on his morigage 
of July 3, 1924. Ib was dismissed by. the 
trial Court and the appeal was dismissed 
‘py the District: Judge on the ground that 
the plaintiff was estopped from setting up 
the prior mortgage: On second appeal to 
` this Court a learned sin gle Judge held that 
there was no estoppel and decreed the 
claim. Against this decision, Musammat 
Fazal Nishan a pE this’ appeal 
tters Patent. | 
ane eel must be dismissed. There is 
no evidence that the mortgagee Hukam 
‘Singh knew- that the property was sold 
privately to the appellant Tree’ from en- 
‘oumbrances.. The transaction had noth: 
ing to dewith bim nor 1s there anything 
to show that he knew anything about it. 
“Ere had twice made quite clear the “exist 
ence of the. prior, mortgage, his rights 
“under which he reserved, There was: no 


e 


encumbrances. 


is7 id 
legal duty cast on him {o warn the pure 
chaser, and, as has already been remarked; 


-there is nothing to show that he knew 


that the house was sold privately free from 
No question of estoppel, 
therefore, can arise, and we are in agree- 
ment with the learned single Judge when 
he says that the reecrd gives a clear -in- 
ication of his bana fides in the matter: 
Further, s. 67-A only came into force on 
April 1, 1930, and the High Court of Ran- 


-goon hasheldin Ko Aung Bye y. Ko Po Kya 


ing 131 Ind. Qas. 725 (1), that this section ig 
not applicable t> amortgage executed befcré 
that date. Weare in agreement - with this 
decision. This section applies the” princis 
ple -of consolidation io mortgagees, but ii 
can have no effect on the present case a8 
it was notin force at the time the miort- 
gage in question was entered into. Further - 
Mahomed Hamidunnissa v.Shib Saheb (2), 
is not in point. It was held in it that a | 
mortgagee who causes the mortgaged prop- 
erly to be sdld in executicn of a decree 
other than a: deeree obta'ned upon his 
mortgage, without notifying to the intéend= 


„ing purchaser the existence of his mort- 


gage lien, is estopped for ever from setting 
up that lien against the title of a bona: fide 
purchaser. The sale in that case was by. 
Oourt.auction and it was obviously the diity 
of the mortgagee to notify the existence of 
mortgage lien before having the property 
fold by the Court. In the present case 
there was a private purchase, the térms of 
which were not known to Hukam Singh. 
All that came to his knowledge: was that 
there had been some sort of’sale and that 
his decree was satisfied by the amount due 
under it being paid into Court, while he 
further knew that on two decasions he. had 
clearly set out the existence of the mort 
gage now sued upon. For the reasons 
given, we dismiss this-appeal. but make no 
order. as to costs in it. ig ia 


-N. 7 Appeal dismissed. | 


TG) 131 Ind. Cas, 728; ATR 1931 Rang. 
Rul. (1931): Rang. 149 
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: ha applicability of Act is date when sugcession opens 
_ —Act 


tS heme 


PATNA HIGH COURT ` 
Full Bench ~~ vy 
Ciyil Appeal No. 1324 of 1933 
: December 18,1936 = ' 
` Faz Att, Mosammap Noor, JAMES, . 
i DHAVLB AND VARMA, JJ.” 


APPELLANT 
: ~ versus cats od 
Musammat MANOA —PLAINTIFE AND ANOTHER , 
—Derenpants— RESPONDENTS. . 
Hindu Law of Inheritance ` (Amendment) Act 
(IT of 1929), ss. 2, r (2)\—Applicability—Material date ` 


C 


has no. retrospective: effect—Property which 
cannot ,be disposed of by will—Whether covered by 


` Act—Preamble—Interpretation—Chota Nagpur Ten-. 
` ancy Act (VI of 1908), s. 139 (5)—Nature of- bar 
< under—Suit for declaration of title to and consequent ~ 


recovery of possession of tenancy— Civil Court, if 
has jurisdiction. 2 A 

.The Hindu Law of Inheritanes (Amendment) Act 
makes no reference to-tle daté-of death of the Hindu 


- male and the operation ofthe Act’ doés’ not depend - 


upon that date. The. only date. which is material ` 


. is the; date when the succession opens. or. when the 


question of ‘succession to the estate arises Ifsuc' 


‘a question arose before the Agt:came into force, the 


’ force, the question whether the- Act would affect the 


_ ib stood before the Act. 
. the Act, it will apply. Therefore, when the Hindu. 


succession would be governed: by the Hindu Lawas 
Ifthe quéstion arises after 
ewner of an estate died before the Act came into 


successioa to his estate or not would depend on whe- 
ther- he, has.left any female heir, such as widow, 


.. daughter, etc., or he has died without. leaving any 


1 Actlwillhave no application. [p. 18, col: 2.}. °. : 
The Act is not, therefore, retrospective in eflect ,; 
_ and is, applicable only when succession. opens on. 


~ the passing of Sattan v. Janki (8), 


j cannot be.disposed--of by will. 


‘ the preamble simply mean the H 
- died or may die intestate. < 


‘such heir. In the former case’ it is only after ethe 
- death of the 
opens, that.is to say, the reversionary heiris enti- ` 


limited’ owner that the succession 


tled to enter into possession of the estate. If, how- 


. ever, the owner has died without leaving any female 


heir, the succession opens “immediately on his death, 
and if he died before the -passing of the Act, the 


the ° Act 


Shakuntala- Devi’ v. Kausalya: Devt 5), Rajpali~ 


. Kuer: v. Surju Rai(6), Bandhan Singh v. Daulata ~ 


Kuer (T) and Skib Das v. Nand Lal (®, 


1 relied on,. 
Chulhan Barai v. Akli Baraini (9), ý 


approved, 


‘Krishnan Chettiar v. Manikammal (1) and Janki v. 


Sattan (2), dissented from. 
. The Act covers also cases where 


the: propeity 


The words, “the Hindu mals dying intestate” in 
indu male who has- 


Section 139 (5), Chota Nagpur 
a suit re-. 


missioner by way of application and’ so‘ far’ as 


recovery of posséssion of a tenancy is concerned; by” 


no provision does it bar the . Civil Court from enter- , 
taining a suit fora declaration of title tọ and con- 


, sequent- recovery of possession of a tenancy nor inter- 


' sucha suit. 


Tere with the period of limitation prescribed’ for‘ 

Shiva Prasad Singh v. Bhuban Mahto - 

. (2), relied on. [p. 21, coh 2] °.  . pease a 

O.A. from the appellate decree of the.. 
Special Sub-Judge, Ranchi,,dated. Septem- 


ber 11, 1933, ; 
I-38 &4 ` 
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138 Tenancy Act, only ` 
, bars. the Civil Court fiom entertaining. 
7 garding a matter cognizable by the Deputy Com- 


a 
| 


a 


' Mesérs. K. P, Tdyaswal ond Anand x 
‘Prasad, for the Appellant. ues 
|. Messrs. B. C. De and S, N. Banerjee; for 


the Respondents., 


~ 
~ Fazi Ali, J—This appeal arises “out..of 
- a suit instituted by the plaiatiff-respondent 


to recover possession of .a: holding: which 


- admittedly ‘belonged to one .Ghaman Teli 


‘of Mauza Duari. Ghaman Teli died some: 
time before 1929, and. was. succeeded by 
his. widow Musammat Runia, who died ‘in 
July 1929. By this time.the Hindu Law-.of 


. Inheritance (Amendment) Act, II of 1929, 


which includes a sister in the category: of 
reversioners to the-estate of a. Hindu male 
' came into force, and accordingly, the plain- 
-ti who. is a sister of Ghaman -Teli claim- 
ing to be an heir of her deceased. brother 
applied. to the. landlord- for mutation: of 
her name. The.landlord, however, refused 
‘to. register. her name and so she applied 
“under s. 23-A, Chota Nagpur Tenancy Act, to 
‘the Sub-Divisicnal Officer of Chatra foz.muta- 
“ijon, which was .allowed, sometime in July, 
1930. Meanwhile the landlord had.sattled. the 


*:Jand with defendant Noy 1, and the: plain- 


tits case. is that defendant No. 1, die- 


. possessed her from: the holding and she 


was, therefore, compelled to institute: the 
present suit. The plaintiff's suit.was decreed 
by. the. trial Court and defendant No:;1 
having unsuccessfully appealed to the Court 
to which the appeal lay-in. the first, instance, 
has now preferred this second appeal. - 
The main contention which- has-been put 
“forward. on: behalf of defendant. No. 1,..the 
appellant: in’ this case, is. that- the Hindu 
Law, of Inheritance: (Amendment). Act bas 
no. application to this case as.Ghaman. Teli» 
died before the passing ofthat Act. The 
question which thus. arises for our con- 
sideration is whether the Act applies only 
to those. cases where the. Hindu owner dies 
after the passing of the Act or it also ap- 
plies where such a person dies Before the 
‘Act'came into force; but owing to thei estate 
- being. in the hands of-a female heir (a 
limited owner under. the.law),. the sucees- 
sion does- not open. until the death~of: the 
latier, In other words, what we, have to 
decide is whether the material date for the 
application of the Act. is the date of the 
death of the' Hindu owner or the date when 
the succession opens. The point is not. a 
new, one and: has been the’ sukject-matfer 
of much discussion in recent times. “In 
1933 a Division Bench of the Madras. Hjgh 
Court. held that Act IL of: 1929-does rot 
apply to cases’ of Hindu males who died | 
intestate before its cpming into force and 


. 


o 
18 
that in. determining thé order of succession 


tothe estate of such a person the Hindu Law 
as it stood befpre ihe Act would apply : see 


` Krishna Chettiar v. Manikammal (1). The 


same’ view was taken by a Single Judge 


' of the Lahore ‘High Coprt in Janki v. 


Satian (2). This last decision was, however, 
reversed on appeal-under the Letters Patent 
[Satan v. Janki (3)] and tke decision of 


“the Madras High Court to which I have. 
` referred hes been recently overruled by a 


~ rama Ayyangar (4). 
of 


g 


Full Bench: Lakshmi Ammal v. Anantha- 
The High Courts 
Madras, Lahore and - Allahabad 
are now agreed ihat the Act in ques- 
tion applies even tothe case of a person 
who dies before il‘came into force, if his 


- widow cr any other limited owner who in- 
` herited his estate is alive at the time of 


“Vv. ‘Surju’ Rai (6); 


ils enforcement: seo Shakuntala Devi 
vV. Kaushalya Devi (5); Rajpali Kuer’ 
Bandhan Singh v.- 
Daulata-Kuer (7); Satian v. Janki (3) end’ 


`- Shib Das v. Nand Lal (8). This‘ is also 


‘the. view which was expressed in this. 


Court by Courtney-Térrell, ©. J. sitting. 


` singly after a very thorough examination 


of the question in all its- aspects: see 
Chulhans Barai v. Akli Baraini (9). As 
however notwithstanding these -decisions 
the question has been raised persistently in 
this-Ccurt it becomes necessary to examine 
it once more. | 

Tke object of the new Act was in tke. 
words ofits preamble “to alter the order- 
in which certain heirs of a Hindu male 


- dying intestate are entitled to succeed -to 


his estate." Section 2 which was enacted 
to carry out this object provides that a’ 
son’s daughter, daughter's daughter, sister 
and sister's son shall in the order so specifi-' 


“ ed be entitled to rank in the order. of succes-. 


sion next after a father’s father and before 
a father’s brother. The effect of this 


(1) 57M 718; 147 Ind. Cas. 1139; AT R-1934 Mad.. 


, 238; 66 MLJ 70; (1933) M W N 1404; 39L W 73; 6- 
RM 417. - 


(2) A I R-1933 Lah. 171; 146 Ind, Ces. 511 (1); 34. 


© PLR 964; 6 RL 243 (1) 


a 


(3) A 1 R 1936 Lah. 139; 163 Ind. Cas. 4£0 (1); 3 
P L R 165; OR LI? 1). KN oe 
4) Appeal No. 443 cf 1920, decided i 
133e 5. ecide on October. 
5) A R 1936 Lah 124; 162 Ind. Ces, 
718; 17 Lah. 356; 38 P L R673; 8 R L 946, i 
(6) AI R-1986 All. £07; 163 Ind. Cas, 756; (1936). 
ae 1S AL E 641; 9R A 66 (T B). ; 
3 A 2; 138 Ind. Cas. 388; (1989) A` 
L J 384; Ind. Rul. 11932) AJI. 400. eee 
(8) 13 Lah. 178; 138 Ind. Cas. 291; AJ1R 1932 Lah,‘ 
iM 3 a L a 423;, Ind, Rul 1948) Lah. 454 (1), ~ 
„15. 7; . Cas, 1039; AIR 
Pat. 324; 7RP EB. o ka ee 
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erfactmentis best understood if we look 
at the matter as follows: Let us suppose 
that before the Acl came into force there 
was available io us a complete list of 
reversionary heirsto a Hindu male which 
was ccmpiled according to the law as it 
then. stood. Tke effect of the Act-is simply 
to substitute a revised list with certain 
additions and alterations. As before tke 
Act we would have had to refer to.the list 
only when the question of succession had 
to be’ deteimined, so after the passing of 
the Act alsoit will not be necessary to re- 
fer to ihe revised list substituted by the 
Act until we are asked to decide who should 
succeed. to the estate of the-deceased owner. 
Tte Act itself makes no reference. to the 
date of death of the Hindu male and’ Ido 
not see why the operation of the Act should 
depend. upon that date. The only date 
which is material is the date when the-suc- 
cession opens or when the question of suc- 
cession to the estate arises. If such a gues- 
tion “arose before the Act came into force, 
the succession would be governed by the 
Hindu Law as it stocd before the Act. If 


. tke question arises after the Act, it will 


apply. Therefore, when the Hindu owner 
of an estate died before the Act came into 
force the question: whether the Act would 
affect the succession to his estate or not 
would depend on whether he has left any 
female heir, such as widow, daughter, etc. 
cr he has died without leaving any such 
keir. In the former caese it is only after 
the death of the limited owner that the suc- 
cession opens, that is to say, the reversicn- 
ary heir is entitled to enter into possession 
of the estate. If, however, the owner has 
died without leaving any female heir, the 
succession opens immediately on his death, 
and ifthe died before the passing of the Act 
the Act will have no application. f 
The reason why the date of the death of 
the last male owner is not material in such 
a case is thatthe question as to who would 


_be entitled to succeed to his estate as a 


reversioner cannot be determined until the 
death of the female heir left by him when- 
ever he dies leaving such an heir. At first 
by a fiction of law the husband's life was 
assumed to continue in the existence of his 
widow, but latterly the same rule has been 
extended io the case of the other female 
heirs with the result that it is only after 
the death of the limited owner that the 
succession opens and the estate goes to ihe 
next heir of tHe last male owner and not- 
to the-next heir of the limited owner? That 
being so during the lifetime of-a limited’ 


z : 


. : .. 
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owber no one can say with certainty, asto 
which of the persons who may be the heirs 
of the last male holder of an estate at the 
time of hise death will be entitled to suc- 
ceed to the estate when the succession 
opens. They mayor may not be alive at the 
date when the succession opens or the whole 
situation may be altered by the coming 
into being of anew heir who was not in 
existence when the last owner died. It 
follows from this that the estale does not 
vest in any particular reversioner upon the 
death of the owner when he leaves behind 
a limited heir and the reversiongry right 
remains a mere possibility or spes succes- 
sionis. * This position has been made per- 
fectly clear by their Lordships of the Privy 
Council in a number of decisions, and for 
the purpose of, this case, it will be sufficient 
to quote the following passage only from 
their pronouncement in Janaki Ammal v, 
Narayansami Aiyer (10): $ 

“The law as to the situation of the reversionary 
heirs is alsə in substance quite clear; there is, as 
stated, no vesting at the date of the husband's 
death, (the case before their Lordships was one 
where the limited heir was the widow of the last 
holder) and it follows that the questions of who is 
the nearest reversionary heir or what i; the class of 
reversionary heirs fall to be settled at the date of 
the expiry of the ownership for life or lives..... 
Even where the Courts have proceeded, prior to the 
opening of the succession, to give any declaration, 
that has been done for special reasons only... .. and— 
to use the language of Sir Arthur Wilson, it és 
made clear that “whenever, the succession opens by 
the death of the widow, the present decision will 
have settled nothing as to who should sucezed.” 

; Therefore, the only criterion to be applied 
in determining whether the Act is applic- 
able to a particular case is to inquire when 
the succession opened and whether the con- 
ditions laid down in the Act for its applica- 
tion have been fulfilled. The preamble of 
the Act makes it clear that it applies where 
the person to be succeeded has died intes- 
tate and 8. 1, sub-s. (2) expressly says that: 

“It applies only to the person who but for the 
passing of the Act would have been subject to the 
law of Mitakshara in respect of the provisions en- 
acted in the Actand that it applies to such pər- 
sons in respect only of the property of the males 
a held in cc-parcenary und not disposed of by 
Wil, 

A question may arise as to whether the 
Act applies to such property as cannot be 
disposed of by will. In my opinion, the 
words “not disposed of by will” which 
occur at the end of the sub-section are 
comprehensive enough lo cover such a 
case. Thus as far as I can see, there is 

(10) 39 M 631; 37 Ind, Cas. 161 A I R 1916P O 
117; 43 LA 207; 20 ML T 168; 31M LJ 225; ISA 
L J 997;°(1916) 2M W N'188; 20 OWN 1323; 18 
Bom. L R 856; 24 CL J 309; 4 L W 530(P 0). 
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nothing in the Act which makes,the date 
of thé death of the last male holder a con- 
dition precedent to its application and as 
I have already explained, the question of 
the applicability of the Act will arine only 
when the succession opens and not before 
it. There are four main grounds on whieh 
this view has been criticised in Krishna 
Chettiar v. Manikammal (1) (in which the 
opposite view has been propounded with 
great clarily) and these may be summarized 
as follows: (1) That the words “dying in- 
testate” used in the preamble connote a 
person whose death is to océur and nol one 
who had already died. (2) Thatthe changes 
made by the Select;Committee in the ori- 
ginal bill indicate that it was intended to 
affect only. the estate of the person who 
has died since the passing of the Act. (3) 
That ‘the Act cannot have retrospective 
operation because it contains ng express 
provisicn to this effect and because it will 
be contrary to principle to give it a retros+ 
pective effect. (4) That to hold that the Act 


affects the estate of a person who died before: 


the Act, would be to frustrate his presumed 
intentions because if he had known that law 
was to be changed, he might have preferred 
to dispose his property by means of a will. 

The first objection admits of a simple 
answer. Itimplies that the words “Hindu 
male dying intestate’ mean a Hindu male 
who will hereafter dieintestate. It appears 
to me, however, thatthe words in question 
were never intended to convey this means 
ing. The words “dying intestate” which 
qualify the preceding words “Hindu male" 
are merely descriptive and limit the opera- 
tion of the Act to the estate of those Hindu 
males only who answer the descriptiou. 
Tt is true that the participle in the expession 
“dying intestate” isin the present tense; 
but that is the present tense of logic and 
the expression connotes the intestacy of the 
deceased owner, without any reference to 
whether the death octurs before or after 
the Act comes into force. “The Hindu 
male dying intestate’ simply means the 
Hindu male who has ‘died or. may die 
intestate. As tothe changes made by the 
Select Committee they appear to me to be 
more or less irrelevant because we have to 
interpret the Act asitstands. But in 
point of fact the changes made by the 
VUommittee do not point to the conclusion 
which is sought to bedrawn. In seb-cl. (2) 
of cl. (1) of the original Bill. the latter 


portion reads as follows: a ° 


` “But it applies only in the case of the porperty of 


Hindus not being held in co-parcenary and not: 


pe Sary 
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‘having ‘bees disposed: of by will, to whch, the 
-succession opens after July 31, 1928." 

: . The,Select Committee omitted the words 
which I have ‘underlined-[italicised above] 
‘and explained. the omission. by. saying: -> 
1" “We are also. of opinion that; it is. unnecessary 
,ejther, to assign retrospective effect to the provisions 
ofthe Bill or to defer the coming-into operation there- 
‘of, and we' have therefore omitted -reference to the 
: date on which the:succession opens.” os 
: Now, the. Act received the assent of the 
‘Governor-General in Council on February 
21,1929, and if the passage which has 


“been: omitted by- the Select Committee. had. 


‘been ‘retained, the effect would have been 


that. the-Act: would have operated retros-- 


-pectively: so. as to apply: to cases fn which 
suceession opened between July. 31; 1928 
and February ‘21, 1929. The Select Com- 
mittee, however; thought- that it was: not 
necessary to assign retrospective effect to the 
provisions: of the Act only for-such,a short 
period and it decided to let the Act: come 
into force on the day it would have come 
into Operation in. the. ordinary course. The 
‘passage, however, which has been quoted 
above. is-significant, because. it shows: that 
what the framers of the Bill as. well as 
the. Select Committee had. in view was not 
the date of the death. of the last male 
owner but the date when. the -succession 
opens. The third objection appears to me 
to be based ona misconception. As Sir 
@ourtney-Terrell, ©. J., has pointed out jn. 
Chulhan Barat v. Akli Baraini (9), on the 
language: of the statute as it stands, no 
question of its retrospective operation 
arises. -It has been. said that the question. 
af retrospective operation arises. in the 
sense that the change of law introduced in 
this Act affects also the estates of persons 
who have died intestate before. the Act. 
This-fact:standing by itself does not make 
the Act retrospective in its-operation. As 
Thave already stated; the critical date is 
the date when: the succession opens and: 
the. Act would: have had- -retrospective 
application only.if it was-applied to cases 
where succession: opened before the passing 
of the.Act: Tur insbanee; it would have 
had retrospective application if the original 
Bill (which proposed to make the Act ap- 
plicable to cases im whith succession. 
opened:after July 31, 1528). had’ not been 
amended.by -the Select Committee. The 
question as” to when an Act would have 
retrospestive operation - is dealt . with 
elaborately in Bourke v. -Nutt (11). In that: 
ease, Lopes, L. J. pbeotved: A A 
. “It is a well recognised. piinciple in the construc- 
(IT) (1894) 1 QB 725: 63.1, J. Q B. 497; ° 10- 
LT 839; 1 Monson 172;-42°W z 338, oe 
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tion of statutes that they operate only on cases and 
facts which come into existence. after the statute 
“was passed unless a retrospective effect is, clearly 
intended and. that this: principle of cpustraction is 
especially applicable when the enactment to which 
a ‘retrospective effect is sought to begiven would 
‘prejudicially affect the vested ` rights or the legal 
-character of pasttransaction.” +» -' : _, » 
.. Now, in the first: place, there is no room 
forthe application of these. principles to 
the present case, because, as I have already 
stated, the Ast was.never intended, to,oper- 
ate retrospectively in the proper sense: of 
the term, and secondly, to hold that the 
Act would affect the ‘estate of, persons 
who have. died before the passing, of the 
Act will not in any way prejudicially affect 
any vested rights. Learned. Counsel for 
the appellant conceded that when a Hindu 
male dies: leaving a,female heir, his estate 
does not vest at once in the next rever- 
sioner. Hecontended, however, that such 
a veversioner has at least the right. to de- 
mand that the estate be kept 
free from waste and danger during: its 
enjoyment by the widow or the owner for 
life. This right, however, has. in somè 
cases been conceded even. to one whois 
not necessarily the nearest Yreversioner. 
Again as was pointed out by the Privy 
Council in Janki Ammal v. Narayanasami 
Aiyar (10), such a right is exercised, by 
a. reversioner only in a representative 
capacity. To hold-therefore that the Act 
may, in, certain cases, apply to the estates 
of persons who died before the passing: of 
the Act cannot prejudicially affect any 
rights which the: reversioner possesses only 
in. arepresentative capacity. The fourth 
objection is-one -on which learned Counsel 
for ihe. appellant laid most stress in this 
Court andit may be set out once more in 
the words used by the Judges of the Mad- 
ras High Court in Krishnan Chettiar. v. 
Manikammal (1). Bee > 

“At p. 186 of Maxwell's book, it is observed that 
a fundamental rule of English Law is that no 
statute shall be construed to have retrospective 
operation unless such a construction appears very 
clearly in the tems of the Act or arises by neces- 
sary and: distinct. implication. At p.187, the learned. 
author observes that a testator is presumed to have 
in,view- the state of the law when. he made his 
will. If it be. so,we- can reasonably (presume. that 
a person competent to make will is satisfied with 
the state of the law regarding the order of succes- 
sion to his estate among his heirs, if he prefers 
to. die intestate without making a will. If he 
wishes to prefer a remoter to a nearer _heir, he 
will certainly have recourse to the making of a 
will. If he does not make a will, itmay be because 
he wishes that his,property should devolve accord- 
ing to theexisting law of succession. The policy of 
the legislature is not to.make a subsequent enactment 
operative: against. the estate of such a man and 
thus frustrate his presumed intentions, unless for 
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special and weighty. reasons such a retrospective | (5) only bars the Civil Court from .enter-: 


operation ‘is found to ba necassary. If ‘Act “II -of 1929 ` 
is- given sucha retrospective operation, it-would be ~ 
frustrating tho intentions -of-th last -male owner.: 
who preferred to die intestate before the passing of . 
this ` Act ‘Suéh an anomaly will not arise if this - 
Act should be ‘held to apply only prospectively.” i 
“The point to- be considered is whether’ 
we can legitimately -draw any prestimp-. 
tion as tothe intention of-a “person ‘who- 
has died intestate.: I venture - to` “point 
out respectfully that ifit -is permissible to, 
say that -a man -did not- leave a will- 
because he was “satisfied with ' thé state of’ 
the law regarding the ‘order of succession | 
to his estate, itis ‘equally- permiss‘ble ‘to! 
say that- his intenfion might ‘have been: 
to let the Jaw- take its course ‘and ‘that 
he was not -thinking - of “any particular’ 
heir st all. It beig impossible -to pre-. 
dicate -as to wha would: succeed to the! 
estate until the succession’ opens, it’ -is - 
difficult to say that a ‘person “who dies. 
intestate had contemplated at the’time of ' 
his death that he would be- succeeded ‘by ‘ 
any particular person of ‘persons. ‘There’ 
will be still less justification for presuming, 
that ‘if ke had known that a change ‘was: 
going” ‘to-be-effected in -the ‘existing law, 
he -would have disposed , of his - ‘property! 
by means of a will. That ‘being so, there’ 
is no- -question:of f ‘ustrating the -presum- : 
ed intention of a peibon to whose estate - 
the Act applies, and-as ‘already stated, to ‘ 
held that the-Act applies only when ‘suctes-* 
sion opens is notto give it `a retrospective” 
effect and therefure’ the principles bearing 
upon the-question'as to when-a statute shall ` 
be-constriied: to ‘have retrospective “oper-" 
ation have no relevancy. The conélusion : 
therefore: which: I ‘have unbesitatingly. 
arrived at isthat the view. pit forward by’ 
Courtney-Terrel], O. J. in Chuthan -Barai'v.? 
Akli Baraini (9), which now ‘pfévails in the ` 
other High Courts, isthe correct view and: 
should prevail in this Coùrte © =~ n 
“The only other grestion which is raised‘ 


in-this--appeal- is that -s. 139 (5), Ohota: 


Nagpur Tenancy Act; bars the jurisdiction, 
of the Civil ‘Court to try- the. suit, ‘The 
qusstion, however, has been ‘fully considered! 
by the Munsif-and the décigion tof ‘the M un= 
sif- does not appear 10 have been -beriously- 
guestionéd before the learned Subordinate? 
Judge. Besides, the question which has-been} 
raised here was raised in many cases in 
this. Court ‘and has béen ‘exhaustively’ 
dealt with recently -by a-Division Bench oft 
this Court in Shiva Prasad Singh v. Bhuban: 
Mahto'(12). It was-held in that ‘case that s: 139: 

12) 1£P L-T'657; 148 Ind ‘Cas. 1093: ATR: 1933. 
Pat, 539; 12 Pat. 802; 6 RP 530... Ltda 
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taining a suit regarding a matter cogniz-: 
able -by ‘the Deputy Commissioner by’ way; 
of application and that,’ so far as recovery , 
of. possession. of a tenancy is concerntd» by; 
careers did it bar the Civil-Court from: ‘enhter-: 
taining a suit for a ‘declaration of -title to- ‘and ' 
consequent recovery of possession of a tenancy nor’ 
interfeye with the period-of limitation prescribéd for! 
such g sujt" te L o E a 
` This ‘répresents the settled “View of ‘this’ 
‘Court and there is no doubt ‘theréfore that; 
the Civil Court was competent- to try, the: 
present suit. Indeed, having regard to the 
pleadings `of ‘the ‘parties, ‘no'décree for e- 
covery ' of possession:could be passed with- 
out properly deciding the plaintiff's title.i 
It is clear that the question as to whether 
the plaintiff is entitled ‘ta avail herself, -of 
the ‘provisions : of “Act II; cf 1929. is “one; 
which could not‘be decided in 'asummary 
procéeding for. possession in. a’ Revenue, 
Ccurt. In my opinion, therefore, ‘the, decrée; 
of the Court below should be affirmed and, 
the appeal dismissed with ‘écgts.... $. p ie 

Mohammad Noor, J.T agree. iy aro, 

James, J.—I agree s Ler ates, ait 
“Dhavle, J—I agree), j: i ae NG 
Varma, IpI agreg. ag Cp p aa" 
NT Appeal dism 
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e appeal.” Consequently, a refèrence can: be-made, 
D the High outi wider ss 17 and 18 of Regulation; 
Tsof 1877- où ‘a point of-Liw, arising in connection’ 
with an applitation in ‘execution , made after Regi 
lation . IX _of 1926, came into. force but in connection! 
with a suit instituted ibefore that Regulation‘came, 
i rce. ; a ia aTa es 
mali ° Rachhpal ` Singh» J. .—Exetution. Procéedings 
are ‘quite distinct -anë ‘separate from proceedings in 
a suit, Ifa cause of action -has accrued: to a -pergon; 


ALLSOP, JJi nja; anae 
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under an ‘old Act under which he had a right cf 
appeal toa particular Court and rights of other 
kinds were sccured to him, then those rights cannot 
be taken away by a subsequent change in the law 
unless there isan express provision in the new Act 
to that-€ficct but this 1ule is not applicable to exe- 
cution proceedings which commenced siter a new 
Act came into force. Every fresh application of 
objections to the execution of a decree made after the 
new Act comes into force will be governed by the 


_ provisions of the new Act though the application for 


execution might have been made when the old Act 
was in force, Noone hasa vested right in prece- 
dure, and the general rule of law is that piocedure 
hag retrospective operation. Alley Rasul Ali Khan 
v. Balkishen (6), partly dissented from. 


Mr. B. E. O'Conor, for the Applicant, 

Mr. P. L. Banerji, for the Opposite 
Parties. 

OPINION 

Sulaiman, C. J.—The following questicn 
has beer referred to the Full Bench: 

“Saving regardto the provisions of the 
Ajmer Courts Regulation, 1926 (Regulation 
IX of 1626), can-a reference be made to 


this Court under ss. 17 and 18 of Regula- ` 


tion I of 1877 cn. a point of law arisirg in 
connection with an application in execu- 
tion meade after Regulation 1X cf 1926 came 


‘into force but in connecticn with a suit 


instituted before that Regulation came into 


foree? 


A suit for saleon a mortgage was filed 
in 1913; anda decree anche a obtain- 
ed in 1920. The first application for exe- 
cution was filed in 1920. Later, owing to 
the deaths of ihe parties, there were pro- 
ceedings for the substitution of names, An 
objection was raised by the present ap- 
pellant in .1925 that he was not the legal 
representative of the decensed. In 1928 
the Subordinate Judge decided in his fav- 
our; but the order was upset in appeal in 
1990. There was a second appeal to the 
Judicial Commissioner, who set aside the 
order and held ihat the appellant was the 
legal representative, but left other questions 
for the decision cf the Court below. When the 
case went back to the first Court, two sets 
of wiiiten objections were filed by the appel- 
lant on January 3, 1931, and January 19 
1931, to which the decree-holder filed writ 
ten replies. Issues were framed on ihe 
points thas raised: and evidence was re- 
corded. On March 15, 1933, the Subordinate 
Judge held that the appellant was the legal 
representative of the deceased and that 
only two tut of several properties could be 
sold in execution of the decree. 

“Both parties appealed to tke District 
Judge, who on June 16,1933, returned the 
appeals for presentation to the Judicial 
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Commissioner, but this order was on revi- 
sion set aside on Jaly 21, 1933. The appeals 
were then again presented to the District 
Judge who dismissed them cen” Seplem- 
ber 22, 1933. An application for review 
was rejected on May 1], 1934. Another 
application for reference to the Allahabad 
High Court was made on May 11, 1934, and 
the case was referred to the High Court on 
December 5, 1933. In the meantime the old 
Regulation was replaced by the Regulation 
of 1926. When the reference came before 
a Bench of this Court, a preliminary objec- 
tion was¢aken on behalf of the respondent 
that the case was guverned by the new 
Regulation under which no referenée can 
be made to the High Court. Tke pre- 
liminary objection was overruled, the Bench 
holding that inasmuch as the suis had 
started while the old Regulation was in 
force, the execution proceeding was govern- 
ed by'the old Regulation and not the 
new Regulation. Thes, however, return- 
ed the reference on March 8, 1934, 
on the ground that the questions raised in 
it were questions of fact and not of law. 
Therealter some more applications were dis- 
missed in Ajmer. While the application 
for reference tothe High Court was pend- 
ing, afresh set of objections were filed on 
November 12 cr 13, 1932, which were dis- 
missed by the Subordinate Judge on Nav- 
ember 28,1933, on the ground that they 
were barred by res judicata. 

An appeal from that order was dismissed 
on July 6; 1934, and an application lor re- 
view was rejected on July 2%, 1934: but 
another application containing a set of ob- 
jections was filed on August 11, 1934, which 
was dismissed by the Subordinate Judge 
on September 3, 1934, on the ground that 
they were barred by res judicata. The 
appeal was dismissed on October 18, 1934, 
onthe same ground. An application for 
reference to the High Court was also dis- 
missed on January 2, 1934. But on revision 
the Judicial Commissioner held on July 18, 
1935, that the District Court should have 
referred the matter to the High Court. The 
District Judge accordingly cn January 17, 
1936, referred the question whether the con- 
sideration of the new objections was barred 
by the principle of res judicata cr nob. 
Ween the matter came up before a Bench 
of this Court, the point was raised that the 
reference was incompetent as the case was 
governed by the, new Regulation and not 
the old Regulation. Accordingly the ques- 
tion quoted above hasbeen referred *to this 
Bench for an answer. The pointis certainly 
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not free from diffculty and there is much ' 
to be said in support of either view. So 
far asa right of appeal is concerned, it has 
been held* definitely by their Lordships of 
the Privy Council that it is a substantive 
right which cannot be taken away by new 
legislation unless there is a clear intention 
to that effect manifested. In Colonial Sugar 
Refining Co., Ltd. v. Irving (1), at p. 3785, 
their Lordships, after holding that the right 
of appeal to a superior tribunal is a” sub- 
stantive right, remarked: 

© “To deprive a suit in a pending action of an 
appeal to a superior tribunal which belonged to him 
as of right isə very different thing from’ regulating 
procedure. In principle, their, Lordships see no dif- 
ference Between abolishing an appeal altogether and 
transferring the appeal to anew tribunal. In either 
case ‘there’ is an interference witn existing rights 
contrary to the well-known general principle that 
statutes are not to be held to act retrospectively 
unless a clear intention to that effect to manifested.” 


In that case the Judiciary Act, 1903, had 
taken away. the right of appeal to His 
Majesty in Council and allowed an appeal 
instead to the High Court of Australia. 
Their Lordships held that nevertheless the 
appeal lay tothem. In Delhi Cloth and 
General Mills Co., Lid. v, Income-tax Com- 
missioner, Delhi (2), their Lordships while 
affirming the principle laid down in. 
Colonial Sugar Refining Co., Ltd. v. Irving- 
(1), held that where there wasno appeal pro- 
vided when the order was passed, a new 
Act cannot be taken advantage of for the: 
purpose of appeal unless there is a clear 
provision or necessary indication to that 
effect. In Ram Singh v. Shankar Dayal (3) 
a Fall Bench of this Court applied the same 
rule in India. It was held that the new 
Tenancy Aci would not affect the right of 
appeal under the old Tenancy Act so far 
as pending actions were concerned, and 
that an appeal being a mere continuance 
of the original proceeding initiated by the 
filing of the plaint, the right to continue 
that proceeding could not be affected by 
anew Act unless it expressly said so. A 
Full Bench of the Madras High Court in 
Daivanayaka Reddiyar x, Renukambal Am- 
mal (4), have followed th3 same rule. 
gi oe A C 369; 74L JPO 77; 92 LT 738; 91 


(2) 25 A L 3964; 108 Ind. Cas. 156; A IR 1927 
PO 242; 51 TA 421; 4O0 WN 1053;8P L T 791; 
53M LJ 819; 470 LJ 1; 30 Bom L R60;1 LT 
40 Lah, 1; 32 O WN 237; 29 P LR 37; (1998) M W 
N 95; 27 L W179 (PO. i 

(3) 50 A 965; 111 Ind. Cas. 6; AIR 1928 All. 437; 
26 A L J 998; 12 R D 549 (F B). 

(4) 50 M 857; 106 Ind. Cas. 616; A I R.1927 Mad. 
977; 53ML J 6037:26 LW 538; 39 M LT 417; 
(1927) M W.N 863 (F B)., f 
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In Ram Karan- Singh yv. Ram Das. Singh 
(5), if was laid down that where the cause 
of action had arisen understhe old Agra 
Tenancy Act, under which the remedy was 
to filea suit within 12 years in the.Oivil 
Court, then even though the suit was- ac- 
tually filed after the coming into force- of 
the new Tenancy Act under which the- re- 
medy is in the Revenue Court and can be 
resorted to within six months, the suit was 
governed by the old Tenancy Act, even 
though in this case both the forum and the 
period of limitation were changed by. the 
new Act which had come into force before 
the institution of the suit though after the 
cause of action had arisen. In Alley Rasul 
Ali Khan v, Balkishen (6), already referred: 
to, a Bench of this Court in a matter inter 
partes applied the same principle to the 
execution proceedings and held: . 

“The suit out of which these proceedings have 
arisen was institutedon February 13,1913, and the 
present proceedings have arisen out of the execution 
proceedings following the decree. According to tha 
Full Bench decision all the law that wasia force 
relating to appeals and the Court to which 
appeals lay at the date of the institution of the 
suit would govern ‘the proceedings following 
Ha filingof the plaint, In this view these objections 
fail.” - 

As already pointed out, the objections on 
which the reference had been made, to the 
High Court were of January 5, 1931, and 
January 19, 1931 and therefore, subse- 
quent to the new Regulation. But the 
execution proceeding. had beea started 
in 1925 and had been continuing from 
before the coming into force of the new 
Regulation. The suit itself had of course 
been filed while the old Regulation was in 
force. Certainly some new points had been 
taken afresh which had not been taken in 
the earlier objection raised to the sub- 
stitution of names in 1925. Nevertheless 
the Bench held that the case was governed 
by the old Regulation, 

In the present case it is not necessary 
to goto the length of holding that even 
where the suil was decided under the old 
Regulation but the application for execu- 
tion is fled when the new ‘Regulation has 
come into force, the exécution proceedings 
are governed by the old Regulation: In 
the present case, admittedly the execution 
proceedings started in 1925and are said 
to be still continuing. Indeed if this-wera 
not so, the decree-holder’s remedy would be 
altogether barred by time because more 

(5) (1931) AL J 1018; 135 Ind. Cas. 145; A IR 
1931 All. 635; 15 R D 815; Ind. Rul. (1982) All. 145 
(FB 


ATR 1934 AU. 709; 151 Ind. Cas, 362; TRA 
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than 12 years have expired from the date 
of- the decree and no fresh applicatiort for - 
execution can þe entertained under s. 48, 
Civil Procedure Code. The 
which. 
dotbt filed after ihe new Regulation came - 
inte force, though it may perbaps be said . 
that the objection as regards the appellant.. 
being the legal representative is still an. 
old-one. . : f 

Ja, view of the new Regulation, there is no 
longer any likelibocd of another case of 
this nature arising again in this Court. -A. 
Bench of this Court on a previous occa-` 
sion held in a matier arising out of the 


same execution proceedings and” inter 
partes that the case was governed by 
the old Regulation, and cn that view. 


cveyruled the respondent's preliminary 
objection, that no reference was entertain-, 
able, though ultimately iLey returned the 
reference “becauce it did not raise ques- 
tionsoflaw. ‘The question js not free from. 
difficulty andi am unable to cay that the 
view of the Division Bench should be over- 
ruled. : 
‘Tf ina pending suit after an Act chang- 
ing the forum of an” appeal has been 


. amended, an application for the appoint-` 


ment of a Receiver or an application for 
injunction “were made, L presume that an 
appeal weuld lie to the former Court. I 
am inclined to think that in a pending 
execution case subsequent objections could 
not-change the forum. If we were to hold 
otherwise, then while an execution case is 
pending and an Act is changed, appeals 
would lie to different Courts according to 
the datesofthe objections in the same 
execution case, No doubt for purposes of 
convenience the objections are treated as 
separate miscellaneous cases and the orders 
are appealable separately, but they are 
all passed under s. 47, Civil Procedure 
Code and are not ‘treated as a separate 
and independent proceedings in O. XXI. 
Just es when a suit is filed, the appellate 
forum is determined, no matter whether 
the wiitlen statement is filed before or 
after the amendment of the Act, in the 
Same way when an application for execu- 
tion has, been filed, the appellate forum is 
fixed no matier. whether the objection to 
the execution is filed before or after 
the amendment.of.the Act. It seems to me 
that objeptions ,are in the nature of a 
-defence and not an .atlack, and accordingly 
‘they are more analogous to- a written state- 
ment.filed against a plaint than analogous 
to the ‘plaintiiself The mere fact that 
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eacH- order passed by the Court is se-- 


paralely appealable does not in my opin- 
ion put cbjections on the same fooling asa 
plaint. . 4 


Even if objections be regarded as being: 
on the same fooling as a plaint, then 
according to the -principle laid down by 
the Full Bench the crucial date js tke date 
cf the couse cf action and not the institu- 
tion of the suit. Ithink that the right to 
object accrues {oa judgment-debtor when 
the application for execution is made, and 
on ihe principe laid down by tke Full 
Bench the Act whichis in force at the 
time when the application for execution is 
mede should govern the proceedings, even. 
though objections are filed from time to. 
time subsequently, provided the same éxe- 
culion ‘case continues. I think thatcon- 
siderable inconvenience would be caused. 
if orders passed on different cbjections 
were appealable to different Courtsas a 
consequence of tte change of the enact- 
ment not laying down any express rule, 
In ihe present case Idonot think that on 
principle -there should be any difference. 
because of ihe rightof getting the refer- 
ence made tothe High Court instead of a 
right to filean appeal. Regulaticn I of 
1877, cl. 17, provided: 

“When the Court of first appeal confirms the 
decision of the Court of original jurisdiction on a 
question af law, or usage having the force of law 
or the construction of any document, or the ad- 
missibility of any evidence affecting the merits of 
the case, no further appeal shall lie but the party 
aggrieved by such decision may apply to such 
Conrt -of first appeal to draw up a statement of 


such question and to submit it... . to the High. 
Court.” ` 


Clause 18 provided : pS 
“I£ the Court to which such application is made, 
Sassa consider that there isa question of the nature’ 
specified ins, 17, it shall draw upa statement of the 


same ...... and shall submit such a statement......to 
the High Court.” : at oy 
It follows that if the question raised. 


were- a substantial cueston of law as 
specified ins. 17, the reference could be 
claimed as of right, though it may be con- 
ceded that it was for the Appellate Court 
to consider that the question raised was of 
such a nalure. I am, therefore, of the opin- 
jon that, while the execution proceeding 
started on cn application for execution is 
pending, the Regulation in force has been 
amended denying all right of appeal, 
the old Regulation should, for purposes. of 
this appeal be applicable. I would, however, 
not express an opinion on the {further 
question whether if the application ‘for 
execulion were starled after the .coming 
into foree of the new Regulation, the old 


. 


. a 
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referred to us should be. answerêdl ‘in ‘the! 


affirmative. 
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Regulation would still be” applicable. «I 
accordingly hold that the ‘previous ruling” 
of this Court which.. was really inter partes 
and in whiehthe point was ‘decided ex- 
pressly against the respondents on a preš. 
liminary objection raised on` ‘their behalf: 
should not be overruled, and the question 


Rachhpal Singh, J.--I agree that the 
reference should. be answered ‘as proposed | 
bymy Lord the Chief Justice. Jn Alley. 
Rasul Ali Khan v, Balkishen (6) it has: 
already been decided inter partes that- 
when & new Act is passed subséquent to 
the filing of a suit, the suit and an appeal’ 
ór the proceedings. in execution arising 
theréfrom are governed by<the old Act. 
unless the new Act expressly provides that’ 
they will be governed by the new Act; 
Ido notihink it desirable that- this view: 
should be disturbed in. subsequent pro- 
ceedings between the same parties. In 
Colonial Sugar Refining Co. Ltd. v. Irving 
(1) their Lordships of the Privy Council: 


observed : 
“To deprive a suitor 


in a pending action of an 


appeal toa superior tribunal which belonged to him 
as of right, isa very different thing frcm regulating 
procedure. In principle, their Lordships see no‘diff- 


erence in abolishing 


an -appeal altogether and 


transferring the appeal to-a new tribunal,” 8 

These remarks were made in a suit 
which had been pending when the néw 
Act came into force. The question as to 
whether or not the same rule was to govern. 
execution proceedings taken subsequent 
to the passing of the new Act was not before 
their Lordships. In l 
Khan v. Balkishen (6) above quoted, the 
learned Judges assumed. that the ral 
laid down by their Lordships of the 

rivy Council applied toexecution proceed- 
ings as well. I most respectfully dissent 
from this view. Accordingly to.my view 
‘execution proceedings are quite distinct 
and separate’ from proceedings in a suits, 
If a cause of action has accrued toa per- 
son under an old Act under which he had. 
‘a right of appeal to a particular Court and 
‘rights of other kinds were secured to him, 
‘then those rights cannot be .takén away by 
‘a subsequent change in the law unless 
‘there is an express provision in the ‘new 
Act to that effect. But I'am not prepar- 
“ed'to hold that this rale would be appli- 
‘cable to execution proceedings which eom- 
“menced after a new Act came: into force. 
‘Tam further of opinion that every frésh 
appligation of objections. to the  éxecution 
tof A decree. made after.the:new-Act.icomes 
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into force will bë governed. by- the pro“: 
visions of the new Act though the applicas. e 
tion for: execution might have*béen made: 
when the old Act was in forde. ; No onehas: 
acvested right-in procedure, and the gene-. 
yal rale cof. “law is -- that procedure thas: 
retrospective operation. In the case befoye 
us the’ objections giving rise to the presenti 
referéncée were filed by the judgment-deb-: 
tors long after-the new Act‘came into force,’ 
and:inmy opinion, they were governed by’ 
the procedure now prevailing under the: 
provisions of Regulation IX of 1926.: 
In view, “however, of the fact that the 
point under consideration has already been: 
decided inter partes, I agree that the refer- 
ence should be answered in the manner. 
indicated by -my Lord, the. Chief Justice. 
~ Allsop, J.—As a.member of the Bench 
which made this reference, [should like to. 
explain that we -understood at the time 
that the execution proceedings hhd begun: 
after the neiv Regulation . came into force 
but that the. suit had been decided.at-the 
time when the:old Regulation was opera- 
tive. ‘It'now appears that the execution: 
proceedings had been instituted ata date: 
long before the new Regulation became: 
law. Itis even -somewhat doubtful. whe- 
ther the objections which. are the subject: ` 
of this ‘case can be said’ to have been 
raised before or after the passing. of the 
new Regulation. The question in these 
circumstances which is really before the 
Full Bench is whether ‘this Court has 
jurisdiction to entertain the reference and 
give an’ ‘opinion upon it. My Lord the 
Chief Justice and -my brother Rachhpal 
Singh are both agreed that the reference: 
should-be heard “because there is an.order ə 
of this Court passed on a previous reference 
arising out of some execution proceedings. 
between the same parties that a. reference. 
to this Court lies and Iam not prepared to. 
disagree} 0 0 fT Cte get 2 es 
I understand that there is no intention’ 
of laying down a general rule which will 
govern allcases. If a general rule were 
to be laid down, I should: agree with my. . 
learned brother Rachhpal Singh. In my. 
opinion, the cases Colonial Sugar Refining 
Co. Ltd. v. Irving (1) and Ram Karan Singh 
v. Ram Das Singh (5) should . be treated. 
as- authority ‘only on ~the’ points” which 
they decide. In the former case it was: 
held that a right of appeal to a superior 
tribunal is a substantive right which 
comes into being when the proceedings 
out of which the. appeals may arise ars 
instituted. In the latter case it was 
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decided that the Agra Tenancy Act of 


1926 did ‘not take away the right-of a 
tenant 10 inslitute a suit in the Civil Court 
against anothef person claiming the ten- 
ancy within a period of 12 years from the 
time When the cause of actien arose, 
Under the previous Tenancy Act it had 
always been held that there wassuch a 
right. On the’ interpretation: of the later 
Tenancy Act it was held that a right of 
this kind was tobe claimed in the Revenue 
Court within a period of six months from 
the date when the cause of action arose. 
It is obvious that there may have been „a 
number of people whose righis of action 
would have been abolished as soon -as the 


- Act came into force if it had been held. 


that the Act was intended to be retrospec- 
tive upon this point. In view of the well- 
known principle that a sta'ute is” not to 
be interpreted as taking away a substantive 
right already in existence unless it mani- 
fests a clear intention of so doing, it seems 
tomethat the decision could not have 
been otherwise than it was. I do not think, 
however, thatthe case can be regarded as 
an authority for the proposition that the 
rules of procedure must ordinarily be those 
which were in force atthe time when the 
cause of action arose. It seems to me that 
therule in Colonial Sugar Refining Co., 
Ltd. v. Irving (1) is that the right of appeal 
becomes 2 substantive right’ when the 
controversy arises between the parties 
by the institution of proceedings in Court. 
When a plaintiff institutes a suit he im- 
mediately raises a controversy because he 
cannot get a decree without establishing 
his allegations even if the defendant does 
enot choose to appear. On the other hand, 
an execution proceeding will continue until 
a positive objection is raised by the judg- 
ment-debtor or some other person who is 
entitled to raise an objection. It is the 
objection which gives rise to the contro- 
versy, and every objection isthe subject 
ofa different proceeding which resulls 
inau order which has the fores of a decree, 
I am of opinion, therefore, that ordinarily 
a right of appeal arising out of proceed- 
ings on an objection taken to execution 
proceedings arises when the objection is 
filed in Court. KAN 
By the Court.—The answer is in the 
affirmative. | 3 
N 4 Answered in affirmative. 
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< PESHAWAR JUDICIAL COMMIS- 
. SIONER’S COURT 
First Civil Appeal No. 63-18 of 1936 
October 20, 1936 e 
MIDDLETON, J. O. AND MIB AHMAD, A. J.C. 
MAKHAN SINGH-—PLAINTIFE —APPELLANT 
versus 
LAKHAMIDAS AND ANOTHER—DEFENDANTS 


— RESPONDENTS . 

Court Fees Act (VII of 1870), Sch. II, Art. 17 
(6}\—Suit on mortgage—Decree granting sum to be 
paid on instalments—Mortgagor asking for decree 
under Civil Procedure Code (Act V of 1908), 
0. XXXIV, r. 4—Decree passed under r. 2— 
Appeal demanding decree without instalments and 
under O. XXXIV, r. 4—Court-fee payable—Order 
under O. XXXIV, mr. 2, whether good—Proper order. 

In a suit on mortgage the mortgagee claimed a 
decree for Rs. 32,000 against the mortgaged pro- 
perty and person of the mortgagor. The pleintiff 
was granted a decree for Rs. 32,000 payable in eight 
annual instalments and entitling the mortgagee to 
possession under O. XXXIV, r. 2, Civil Procedure 
Code, in case the mortgagor failed to pay three 
instalments regularly. The plaintiff appealed claim-. 
ing Rs. 32,000 without instalments and a decree. 
under O. XXXIV, r, 4; 

Held, that the court-fee payable in appeal was 
on the difference between the amount of Rs, 32,000 
claimed and the present value cf the sum decreed’ 
which worked out to Rs. 25,498, i. e„ on Rs. 6,502. 
Lalhun Chunder Ash v. Khoda Bakhsh Mondul (1) 
and Agha Sher Muhammad Zamanuddin v. Mian 
Haji Fazal Elahi Gurwara (2), relied on. 

Held, also, that in respect of the second relief 
asking for a decree under O. XXXIV, Civil Procedure 
Code, Art, 17 (6), Sch. II, Court Fees Act, applied 
and that the appellant should pay Rs. 10 court-fee 
and as the failure to pay the court-fee was due to 
misunderstanding on the part of his Counsel, under 
s. 149, Civil Procedure Code, he should be directed to 
make up the courtefee; 

Held, further, that the jplaintiff was entitled to a 
decree against ‘the property as contemplated by 
O. XXXIV, r. 4, Civil Procedure Code. The stage 
at which the mortgagor should ask the Court for, 
fixing instalments would be reached when an appli- 
cation is given by the decree-holder to the Oourt 
to proceed against thsir persons under O. XXXIV; 
r. 6, Civil Procedure Code. 


Messrs. Mool Chand and Hukam Chand, 
for the Appellants. 

Sardar Raja Singh, 
dants. 
“Mir Ahmad, A. J. C.—R. B. Makhan 
Singh brought a suit against Lakhmi Das 
and Shiv Das for recovery of Rs. 32,000 on 
the basis of a mortgage deed dated March 
15, 1924, executed by the defendants and 
their father Lala Swami Das. Various pleas 
were raised with which we have no concern 
atthe present moment. We have only to deal 
with issue No. 5 which is to following effect: 
Are defendants entitled toinstalments? The 
learned trial Judge made the following ob- 
servations about this:. 


“In view of the acute depression of trade,® I find 
that the pase of the defendants deserves considera- 


for the Respon- 
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tion. The sum involved is Rs, 32,000, The eviderce 
of P. W. No. 7, Daulat Singh, shows that Lakhmi 
Das tookup service with Pahlwan because he became 
very poor on account of loss in the Kohat riots and 
that Shiv Das®keeps a pasari shop, It is very hard to 
arrange for such a huge sum in these days. I, there- 
fore, allow the dafendants to pay the sum in eight 
years in an annual instalments of Rs. 4,000, In case 
of default of three successive instalments the whole 
amount will be payable in lump sum.” h 

Later he summed up the case as fol- 
lows: 

“To sum up, the plaintiff is granted a decree for 
Rs. 32,010 with costs. The decretal sum will be 
a charge on the mortgaged property and against 
persons of the defendants. In case the defendants fail 
to pay three annual instalments regularly, the plain- 
tiffs should be entitled to take possessfon of the 
mortgaged property as required by O. XXXIV, r. 2, 
Civil Procedure Code. This instalment to_be,made on 
March, 1, 1937.” 

R. B. Makhan Singh has appealed against 
this order. He has asked: (1) that 
the order as to instalments should be 
vacated, and (2) that he should be given 
a decree in the form prescribed by 
O. XXXIV, r. 4, Civil Procedure Code. The 
respondenis have filed cross-objections 
against the portion ofthe order directing 
that on their failure to pay three succes- 
sive linstalments, the plaintiff shall take 
possession of the property under O. XXXIV, 
r.2, Civil Procedure Code. This judgment 
will cover both cases. 

‘A preliminary objection has been taken 
by Sardar Raja Singh, Counsel for respon- 
dents that the court-fee of Rs. 10 on the 
memorandum of appeal is insufficient and 
that the appeal having been deliberately 
under-stamped, should be dismissed. He 
pointed out that the relief which is sought 
on appeal amounts to the difference bet- 
ween the sum of Rs. 32,000 claimed by R. B. 
Makhan Singh and the present value of 
the amount ordered to be paid, by instal- 
ments. He urged that in the circumstances 
the plaintiff should have valued it accord- 
ingly and paid the duty on it. In support 
of this proposition he quoted Lukhan 
Chunder Ash v. Khoda Bakhsh Mondal (1). 

Learned Odunsel for the appellant have 
not been able to meet this objection. 
We are of opinion that the objection must 
prevail. A Bench of this Court has already 
taken the same view in Civil Appeal No. 
115/15 of 1934: Aga Sher Mohamad Zaman- 
uddin v. Mian Haji Fazal Elahi Gurwara, 
166 Ind. Cas. 289 (2). Upon calculation we find 
that the present value of the sum decreed 
jn favour of R. B. Makhan Singh if reckoned 


at 6 per cent. per annum simple interest, . 
s 


(1) 19 0272. 
(2) 166 Ind. Cas. 289;.A I[R 1936 Pesh. 282; 9 R 
Pesh, 65, 


MAKHAN SINGH 9, LAKHAMI pas (PESH.) 27 


comes to Rs. 25,498. But on appeal he 
wants a decree for immediate recovery of 
Rs. 32,000. He must, therefore, pay court- 
fee on the balance of Re.» 6,502 for the 
first relief. In respect of the second relief 
asking fora decree under O. XXXIV, Civil 
Procedure Code, we think that Art. 17 (6), 
Sch. -II, Court Fees Act, applies and that 
he should pay Rs. 10 court-fee. He has 
already paid Rs. 20 court-fee (Rs. 10 on 
the memorandum and a Rs. 10 during 
the pendency of the appeal) We think 
that he has not deliberately under-stamped 
the appeal and the failure to pay the court- 
fee was due to misunderstanding on the 
part ofhis Counsel. Under s. 149, Civil 
Procedure Code, R. B. Makhan Singh is 
directed to make up the courlt-fee before we 
proceed to decide the case on the merits. 

(After making up the court-fee,- the fol- 
lowing order was passed.) . 
` Further Order.—R. B. Makhan Singh 
has made up the court-fee and we now 
proceed to decide the case on the merits. 
No satisfactory reason has been advanced 
by the respondents for allowing instal- 
ments in a mortgage suit at this stage. 
Their learned Counsel has urged that the 
plaintiff did not ask for a decree under 
O. XXXIV, Civil Procedure Code, and that, 
therefore the instalments were rightly 
given. The plaintiff, however, . has 
clearly asked in his plaint. that 
the decree should he given - against 
the mortgaged property and the defendants, 
This argument, therefore, fails. We hold 
that the plaintiff is entitled toa decree 
against the properly as contemplated by 
O. KAKIV, 7. 4, Civil Procedure Code. The 
stage at which the respondents should ask, 
the Court for fixing instalments would be 
reached when an application is given by 
the Gecree-holder io the Court to proceed 
against their persons under O. XXXiV, r. 6, 
Civil Procedure Code. 

The appealis accepted with costs and a 
decree for payment of Rs. 32,000 will be 
drawn up in Form 5-A, Appendix D, 
Civil Procedure Code. The respondents 
will be given six months from to day to 
deposit the mortgage money with costs in 
Courl; otherwise, steps will be taken to 
bring the mortgaged property to sale. 
Pleader’s fee Rs. 200. ‘Ihe cross-objections 
of the respondents are also formally 
accepted. It is admitted by the Counsel 
for the decree-holder that the “trial Judge 
fell into error when he directed that on 
default in payment of .three successive 
instalments the plaintiff shall take pos- 
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session_ under O, XXXIV, r..2, Civil, Proce- 
dùre Code, which isa provision meant for. 
foreclosure. .No cosis on cross-objeclions. 
ADe ~ ev 


es Order accordingly. - 
ai | LAHORE.HIGH COURT - 

e First Civil Appeal No. 1363 of.1935 
vk May 27, 1936 ý oe qars 


i T ADDISON AND AeDUL Rasurm, JJ. | 
ci NARINJAN SINGH—Derexpant— i; 


... APPELLINT pli 

oe ’ versus Be a WI ag 
an GURMUKH SINGH— sN 
a7! PLAINTIFF AND OTHERS—DEFENDANTS— 
ta RESPONDENTS A 


‘Hindu Law—Maintengnce—Liability—Hindu, if. 
bound to maintain minor step-brothers—Aged father 


suing for maintenance—Sons' liability. eos, 
‘Under Hindu ‘Law. a Hindu is under a legal ‘obli-. 
gation to-maintain his wife, his minor ‘sons, his un- 
married daughteis, and his: aged parents whether he 
possesses any property or not. There is no obliga- 
tion to maintain one’sminor stop-Lrothers, WA 
~ Where in a suit by the aged father for maintenance 
against thesons, the father .failed'to establish that 
any of his properties passed into the hands of his 
sons : re oy ae oh Fe 
~ Held, that the father should be given maintenance’ 
only ‘in proportion to the income ‘of his song,- 
Venkatachala Padayachi v, Velayadha Padayachi 
(1) and Bhagwanti v. Maniram Shah (2), distinguish-. 


ed. : j 
` F.C. A. from the decree of Sub-Judge, 
First Class, Lahcre, dated” June 12, 
1935, - eA Ra eet Serer ee ee 
“Mr. M. L. Puri, for thè Appellant. ` 
“ Mr. Labh Singh, for the Respondents. 
: Judgment.—tThis ‘appeal'arises out of 
an action brought by Gurmukh Singh iv. 
forma pauperis against his sons Narinjan, 
Singh, Narain Singh and Indar. Singh, for, 
a declaration to the effect that’ ‘the plain-. 
tiff was entitled to receive Rs. 150 per’ 
mensem as maintenance allowance from’ 
the defendants for his life-time, and also. 
for recovery, of the maintenance allowance’ 
at that rate. The allegations in the plaint- 
were that the plaintiff “was 61 years of age’ 
and was unable to earn his living, that he-, 
had given a Considerable amount of im: 
movable property. to Indar Singh, defen- ` 
dant Ne. 3, for nidnagement, and had given 
Rs. 21,000 to Narinjan Singh, defendant’ 
No. 1, for catrying on a brick-kiln, that the 
defendants had réfused to return éither 
the property or to maintain the plaintiff, 
and that under the. provisions of Hindu. 
Law; the. plaintif was entitled to claim 
naintenang@ at thé rate of Rs. 150 per men-: 
fem from his, sons. Narinjan Singh, 
defendant No. 1; pleaded that the - plaintiff’ 
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fendants, namely, Mangal Singh, Rajindar, 
Singh - and Mohindar Singh and ‘that the. 
suit was not maintainable without im-- 
pleading these three sons as defendants.’ 
It wasfurther’ pleaded by him that the. 
plaintiff had -never treated him as-his son . 
and thathe had instituted this suit at the: 
instance of “his olher children “from his 
third wife,. Narinjan Singh denied ‘hav- ’ 
ing received Rs, 21,000 from his father : 
for the purposes of the brick-kiln, and. stat- ` 
ed that, en the other hand, -he had givent 
his father ornaments worth Rs. 1,000 in: 
order to enable him to meet the losses he, 
had sustained in gambling. Narain Singh, - 
defendant No..2, denied the plaintiff's claim : 
for-maintenance, and -pleaded that'he was- 
turned cut by bis father several ‘years ago -~ 
and thatas the plaintif- had given™pro- . 
perty, and thousands of rupees to defend=! 
ants Nos. land 3 he was entitled to get’! 
maintenance from them or from his other ’ 
sons who had not been made defendants ` 
in the: ‘case. It was further stated ‘by’ 
Narain ‘Singh that'in spite’ ofthe maltreat- ` 
ment to which ‘he was subjected by? 
his father, he had-heen paying ‘small ‘sums i 
of -money to him but that he- was “unable : 
to do soany longer as’ his salary was‘ 
arely sufficient for his’ own maintenance + 
and the maintenance ‘of his wife and 5° 
children. Indar Singh, defendant No. 3. 


| also denied the plaintiff's claim and stated, 


that his income was even’ insufficient for’ 


The trial-Court held that it had not’ 
been ‘establishéd that the plaintiff ` gave ` 
any properly to’ Indar Singh, ‘defendant: 
No, 3, ‘or that ‘he advanced’ tho sum of ` 
Rs. 21,000 ‘to- Narinjan ‘Singh, defendant ` 
No. 1; for the brick-kiln.- It“ has, Lowever, - 
held that under Hindu Law a son js undef ' 
æ personal obligation to maintain his aged’: 
father. The plaintiff: was- ‘consequently’ - 
granted maintenance at the rate of Rs-.45* 
per mensem, Rs.” 20-:a month being pay-” 
able by Narinjan Singb, Rs.20 by Narain” 
Singh and Rs.'5 ‘by Indar Singh. Against _ 
this decision Narinjan-Singh and: Narain: 
Singh have preferred ‘two separate appeals’ 
to this Court, while Gurmukh ‘Singh, plain-- 
tiff, has’ preferred eross-objections in: 
forma pauperis’. praying that ` the amount” 
of ‘maintenance should be raised to Rs. 100° 
per mensem. The plaintiff has three other- 
sons besides the defendants. One of: 
these three sons, namely,’ Mangal Singh: 
was a minor at the time of the institution:- 
ofthe suit. He, however, attained majori- 
ty “ last year, and" i8 now stated bo; 


1937 | 


‘be about 19 years of age. Rajindar Singh 
is ‘a stenographer; while Mohindar Singh 
is carrying on timber business at, Gujran- 
wala. 

A statement of the plaintif was “ record- 
aa on December 12, 1934, before the 
framing of issues, In this statement the 
plaintiff deposed that he had three sons 
but that as they were unable to. pay 
any maintenance, he did not desire to 
make them defendants in the case. He 
further ‘stated that he was not prepared 
to live with any of the defendants as they 
were living with their father-in-law and it 


was below his dignity to live with them. . 


He had to admit, however, that Narain 
Singh wasnot living with his father-in-law 
‘but inspite of it he did not want to live 
with him even. The refusal of the plaintiff 
to implead’ Rajindar Singh-and Mo- 
hindar Singh as defendants, and bis refu- 
sal to live with Narinjan Singh, Narain 
Singh or Indar Singh must be taken into 
consideration in fixing the amount of 
maintenance. Narinjan Singb,. defendant 
No. T, stated as a witness that he was 
drawing Rs. 230 per mensem as pay to- 
gether with Rs. 2:8-0, as daily allowance 
when on tour. He had six children and a 
wife to maintain. He had.tospend Rs. 40 
per mensem on, the education of. his child- 
rex, snd Rs. 15 per mensem -on, aécount 


of his contributicns to the. General Provid-: 


ent Fund. 

He added that he was ‘always ` in. “debt 
ashe had a large family, and found: it 
difficult to meet all bis expenses. Narain 
Singh was drawing Rs. 170 per mensem 
and‘had five children and a wife tomain- 
‘tain besides himself. It was urged by 
the learned Counsel for the appellants that 
if the plaintiff consented to live. with 
either of the appellants his upkeep would 
notcost them more’ than Rs. 10. a. month 
and that ashe. refused to live with the 
appellants his muintenance should not.be 
fixed at more than Rs. 10 a month, It 
was further urged by the learned: Counsel 
for the appellants that the trial Court had 
fixed Rs. 45. as the maintenance of the 
plaintiff and of his minor son. Under 
Hindu Law a Hindu is under a legal obli- 
gation to maintain his wife, his minor 
sons, his unmarried daughters, and: his 


aged parents whether he possesses any pro-" 


perty or not. There i is. no obligation to 
maintain one’s minor step-brothers. 

The only point..urged by the learned 
Counsel for the. respondent was that Gur- 
mukh Singh hed been . an S D.O.in the 
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Military Works, and that fis. .Wa3. entitled 
toa decent -amount for his maintenance 
according to his status.in ‘life, and ihe 
mode of living to which he was accus- 
tomed. “A, number of rulings were rMefred 
to bythe learned Counsel in supportof his 
contention., All these rulings, however, dêal 
with “the maintenance to which a Hindu 
widow: is entitled owt of the. estate of her 
husband. In the present case, the plain- 
tiff has failed to establish that’ any of his 
property has passed, intothe hands of-his 
sons. Venkatachala Padayachi v. Velayudhe 
Padayachi (1) and Bhagwanti v: Maniram: 
Shah (2) relied upon by the learned Coun- 
Sel for the mespondent have,’ therefore, no 
applicability to the facts of the present 
case. After a consideration of the entire 
evidence on the record we are of opjnion 
that-the plaintiff is entitled to receive a 
sum of Rs.20 per mensem from the defend- 
ants for his maintenance. Out of this sum 
Rs. 5. per mensem are payable by Indar 
Singh, defendant No. 3in accordance with 
the ‘deeree of the trial Court. ‘The sum of 
Rs. 15 will be paid by Narinjan Singh and 
Narain Singh each paying Rs. 7- “8:0 por 
mensem. 
_ For the reasons, given above. we ‘accept 
these appeals in ‘part and modify the 
decree cf'the trial Court on the lines indis 
cated above,. We dismiss the cross-objec- 
tions preferred by the plaintif., The pres 
sent suit was instituted, by the plaintif in 
forma pauperis. The trial Court: ordered 
that one-half of the amount. ọf .the: court- 
fee prescribed. for the suit shall be paid. by 
the plaintiff and one-half by defendants, 
Nos. 1 to 3. . As the appeal has been partly. 
accepted, we order that the plaintiff shall 
pay three-fourths of the amount of- court- 
fee on the plaint and the defendants will 
pay: -one-fourth. As the cross-objections 
have been. dismissed, the-plaintiff shall pay 
the court-feeleviable on the.cross- objections. 
The amount of court-fee shall:remain.a first 
chargeon:the. subject-matter of this. suit. 
As faras other costs- are concerned, we 
order that.the parties shall, bear their own 
ete throughout. 

eal. parily accented. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1097 of 1933 
August 28, 1936 
Horwiuu, J. 
PALAPARTHI RAMAMURTHI— 
PLAINTIFF—APPELLANT 
i versus 
PALAPARTHI SUBBA RAO AND 0TIERS 


—Derenpants-—R spon pENTS 

Evidence Act (I of 1872), ss. 11, 13,21, 32 (2) and 
3)—Admission “im the course of business’, meaning 
of—Statements madein the transaction of private 
business—Admissibility, 

Where the point in issue was whether there was 
a family settlement which was binding on the 
plaintiff, and aletter written by the defendant to 

his wife making reference to a settlement and asking 
her to do certain acts to forward the settlement was 
adduced in evidence to prove the settlement: 

Held, that the document was not admissible under 
ss. 11 and 13 but was admissible under s. 32 (2) 
of the Evidence Act, read with s. 21. 

The words ‘in the course of business’ in s. 32 (2) 
of the Evidence Act, mean in the way that business 
(which may be ofa purely private or even trivial 
nature) is conducted. It is not necessarily connect- 
ed with acourse of business which suggests a 
series of acts of business. Ningawa v. Bharmappa 
(1), dissented from, Abdulla v. Ma E Kin (2), relied 


on, 5 

S.C. A. against ths decree of the Gourt 
of the Subordinate Judge, Bapatla, in 
Appeal Suit No. 33 of 1932, preferred 
against the decree of the Court of the Dist- 
rict Munsif of Bapatla, in Original Suit 
No. 347 of 1928. 


Messrs. V. Govindachart and K. Krish- 


namoorthy, for the Appellant. 

Mr. P. Satyanarayana Rao, for the Res- 
pondents. 

Judgment.—The questions arising in 
this second appeal are whether Ex. VII is 
a relevant document rightly admitted in 

e evidence by the lower Courts and whether 
the lower Appellate -Court was right in 
admitting Ex. XIV series to show that 
Ex. Vil was a genuine document. 
le. The trial Court, because the wording of Ex. 
VIL did not accord very well with its other 
findings and because it did not bear the 
postal seal of the Nizam’s State from which 
it purported to have been sent, declared it 
to be aspurious decument. The reasons 
given bythe District Munsif for declaring 
it spurious were very inadequate and on 
the face of the document, it bears its. own 
proof of genuineness. ‘The lower Appel- 
tate Court would, therefore, have failed 
in its duty ifit had not admitted other 
letters issped from the Nizam’s State to 
show that such letters do not necessarily 
bear the Hyderabad State seal. The de- 
fendants had no’reason to believe that the 
genuineness of Hx, VII, would be doubted 
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and they could not, therefore, have been 
ezpected to come tothe Court armed with 
a number of other letters from the 
Hyderabad State to meet some objection of 
the Court which they could not possibly 
have foreseen. 

Itis further objected that the lower A p- 
pellate Court should have given the pie- 
sent appellant an opportunity of adducing 
counter-evidence. In the nature of the case 
there could hardly be any countcr-evidence 
on the point, but there is nothing on the 
record toshow that any request was made 
to the Appellate Court to permit the 
plaintiff to adduce counter-svidence; and 
I have no doubt that the Court “ would 
have given an opportunity to adduce 
further evidence had the request been 
made. 

The main point in issue in the Couris 
below was whether there was a family 
settlement which was binding on the plaint- 
if. Exhibit VII isa letter writven by the 
Ist defendant to his wife making reference 
to a settlement and asking her to do 
certain actsto forward the settlement, 
such as by telling his uncle that he would 
‘execuie a mortgage deed in his favour. 
It is argued on behalf of the defendants 
that such adocument would be admissible 
under ss. 11,13 and 21 of the Indian Evi- 


‘dence Act. Section 11 merely explains 


that certain kinds of evidence are relevant 


‘although they do not bear directly on the 


facts in issue. There can be no’ doubt of 
the relevancy of the fact inrelation to 
which the statement in Ex. VII was made; 
but that does notin itself make the state- 
ment relevant; for the admissibility of 


‘statements by parties (defined as admis- 


sions) is governed by ss. 21. Nor can the 
statement be admissible under s. 18, which 
relates to an assertion ofa right or cus- 
tom. A recital in a friendly letter is 
neither of these. The statement would be 
admissible under s. 21 only ifit is a state- 
ment that would be admissible by a dead 
person under s. 32 (2) or s. 32 (3). Al- 
though the statement contains certain ad- 
missions of liability, yet such admis- 


sions are only parts ofa larger statement 


asserting a settlement. Reading the 
document as a whole, the statement is not 
a mere admissicn of liability but an as- 
sertion of the existence of a settlement 
such as ismade by the defendants in this 
case. I do not consider, therefore, that 
s. 32 (3) applies. ° : | 

The point more difficult to decile is 
whether s. 32 (2) willmake the statement 
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admissible. Woodroffe and Ameer Ali and 
Nrisinha Das Basuin their books on Evi- 
dence, in discussing the meaning of the 
words “course of business” in s. 32 (2) 
repeat word for word the expressions used 
by Candy, J., in Ningawa v. Bharmappa 
1) 


; Ahat this exception to the general rule against 

hearsay extends only to statements made during 

the course, not of any particular transaction of an 

exceptional kind, such ag the execution of a deed 

of mortgage, but of business or prcfessional em- 

ployment in which the declarant was ordinarily or 
` habitually engaged.” 
They consider itto be such business 
as would be conducted by a man of 
business 4. e, by aman habitually 
engaged in mercantile transactions or trade. 
The* document was held to be admissible 
under s. 32 (3) and in any case itis diffi- 
cult to seehow a recital in a mortgage- 
deed of the mortgagor's right was one 
made in the ordinary ccurse of business. 
It was unnecessary, therefore, for Candy, J., 
to go so far and tke cases to which] 
ave been referred by the learned Coun- 
sel forthe appellant do not go anything 
like as far as this. ‘In the course of busi- 
ness’, as I understand it, means in the 
way that business (which may be of a 
‘purely private or even trivial nature) 

isccnducted. It hasno connection. with a 

coure of business which suggests a series 
-of acts of business. Although Ningawa 

v. Bharmappa (1) has not been expressly 
‘dissented from, it was héld in Abdulla 

v. Ma E Kin, 11 Ind. Cas. 854 (2) that this 

section would apply toan act or acts of 

a simple and private nature. In that 

case a man wrote a letter to his wife in 

which he told her that a certain person 

had asked for a loan and the learned 

Judges, while declaring the letter admis- 

sible, nevertheless wereof opinion thatif 

he had succeeded in proving that he was 

in the habit of consulting his wife before 

he made such loans, such a letter would 

have been written in the ordinary course 

of business. In that particular case there 
- was no reason to think thatthe statement 

was anything mcre than a mere piece of 

information, and no evidence -existed that 

he had everacquainted his wife with such 
. matters before. It could not, therefore, 
be said that the information was given in 
the ordinary. course of business. In Sheo- 
nandan Singh v. Jeonandan Dusadh, 1 Ind. 
Cas. 376 (3) some entries were madein a 

(1) 23,B 63. 

(2) 11 Ind. Cas. 854; 4°Bur. L T 185. 

(5) 1 Ind. Cas. 376; 13 C WN 71, 
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register but those entries were not entries 
required by statute and were mete jottings 
by the person who made them of some 
particulars that came under his notice. It 
was held that even so they were entries 
made in the ordinary course of business. 

Applying these principles to the present 
case I donot think that this letter (Er. 
VII) was written by the Ist defendant 
to his wife in the ordinary course of busi- 
ness. He was residing in the Hyderabad 
State and he had entered into a settle- 
ment which had to be implemented. He, 
therefore, wrote to his wife requesting her 
to do certain acts in pursuance of. that 
settlement. Wedonot know whether the 
defendant wrote similar letters because in 
neither Court was the admissibility of this 
letter questioned.. Nor was the Ist de- 
fendant questioned on this point. Al- 
though it does not affect the admissibility 
of Ex. VII, it may be noted that there ig 
no possibility that this was an attempt to 
manufacture evidence. As will be seen 
from a perusal of Ex. VII, it was not a 
mere self-serving statement. It was an 
admission of liability as well as a claim, 
and it was not made as a mere assertion 
‘but as a request to his wife to do certain 
things forhim. At that time, as the lower 
Court has found, the most cordial relation- 
ship existed between the parties, 

In the result the appeal is dismissed with 
costs. 


Leave to appeal is refused. 


A. Appeal disnissed. 


| PATNA HIGH COURT 
Criminal Revision Petition No. 244 of 1936 
- June 29, 1936 
VARMA, J. 
IMAMUDDIN KHAN—PETITIONER 
verSus 
TEMPIROR-— OPPOSITE Party 

Penal Code (Act XLV of 1860), 3. 411—Possession 
-of stolen property two and a half years after theft 
— Presumption against accused, if arises—Conduct in. 
running away when asked how-he came tobe in poss 

session—Whether sufficient for conviction. 

Where the stolen property is found in possession 
*of the accused after two and a half years of the 
theft, no presumption can arise against iim under 
s. 114, Evidence Act: i : 

Held, that the conduct of the accused in runniag 
away when asked as tg how he eame to be in pos- 
session of the stolen property, did not suffice to 

, ground a conviction because oken an innocent man 
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39 
When Suddenly confronted ‘with a similar situation 


is apt to place as much, distance between the stolen 
property. and TUA as possible. 


against an order of the Sub- Divi- | 


ETE Muzaffarpur, dated April 
e S. K. Mitra, for the- Petitioner. 
The Assistant Government’ Advocate, for 
the Crown. ° aos SEI 


`- Order.—The petitioner Tan AA Khan 
has been convicted bya Mugistrate exer- 
Gising Second-Class- powers; under ‘s. 411, . 
Indian Penal Code, and sentenced to ‘four 
months’ rigorous imprisonment. sad to a 
fine. of Rs. 50, in ‘default to -one- month's 
further rigorous imprisonment... He was 
tried along. “with one Gati Koiri who has been 
acquitted by the trial Court. 

The case for- the. prosecution is that a 
‘polar light belonging. to the Hajipur 
Municipality was stolen away- from its post 
on June 24,1933, and an information was 
lodged at the: thana. The Police not finding 
any clue submitted a final report “true.” 
On. December 20, 1935, about two and-a half 
years- after the theft Imamuddin brought 
a ‘polar’ light (Ex. 1) to the shop of one 
Bhaiyalal who i is a Municipal light contrac-- 
tor for repairs. Jt appears that Bhaiyalal . 
and his brother Matadin at once recogniz= ` 
ed itas the missing Municipal lamp which 
Was stolen on June 24, 1933. When ques; 
tioned by Bhaiyalal and Matadin ihe 
petilioner said that it was givento- bim by 
some one for repairs and then started to 
run away. “ He:was- arrested - and brought 
before the Municipal Vice-Chairman. After 
the usual investigation, a charge-sheet was 
submitted against ‘Imamuddin and also 
against one Gati Koiri from whom Imamud- 
din alleged to have received the lamp for 
repairs. < 

- The Courts below were- of opinion:. that 
the identity of the'-stolen lamp was estab- 
lished inasmuch-as- it was identified by 
people who had occasion to handle the parti- 
cular lamp and there was no reason why 
their story- should’ be doubted. The Ap- 
‘pellate Court has not accepted'the evidence 


of the witnesses. examined by. the petitioner . 


to prove that- hé was a repairer of lamps 
and that tke particular lamp was given to 
‘him. by -one Gati Koiri, 


“was: no nécessity for: him to bring the lamp 
“to P. W. No. ?- for: repairs: . The learned 
Bub-Divisional Magistrate, lias. ‘also: relied 
“pon the fact that When Asked a5 to how 
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was himself a repairer -of lamps, there .: 
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came to be in possession of. the 
petitioner, he started to run away. 
Concedirg- ‘for the time beigg that the 
identity of the lamp 1s established, we 
have to see whether on the materials 
mentioned by the Oourts below it‘is safe 


-to convict the petitioner under s. 411. ‘The 


‘Jamp in question is found in the. possession . 


of the petitioner after two and half 
“years of the theft. So, naturally, 
“presumption can “drise ist him. under 
s. 114, Evidence Act. Tf the petitioner 
knew ‘that if was:stolen property, one would 
-not expéct him to take it to the very person 
who “waslikely to identify it. He carries 
on business at Mirchagarh within Lalganj 
-Police Station of the District of Muzaffar pur. 
It is not the prosecution case that.frem 
Mirchagarh the petitioner came to Hajipur 
‘to steal the Jamp. Heisa cycle repairer 
according to his own statement. It may 
‘be that some one knowing that he used to 
carry cn. repairs entrusted him: with the 
repair of this lamp and instead of ad- 
‘mitting his inability to repair- the lamp, 
the petitioner took it to P. W. No. 1 in 
‘the hope of getting it repaired. As regards 
-the other material on which the conviction 
has been based, that is=the conduct -of the 
petitioner when asked as.to how -he came 
“to. be in possession of the “lamp, in’ my 
6pinion, that also does not carry the malt- 
‘ter much further against him, because 
‘often an innoéént man,” when suddenly 
‘confronted with a situation like the. present 
.one, is api to piace a3 -much < distance 
-between the stolen property and- Himself as 
-possible. iven as. to the identity.. of the 
lamp, it appears that the’ witnesses’ rélied 
upon the presence of some new bolts and 
‘nuts in it said’ to: have been supplied in 
-consequence of. certain repairs. done ‘to 
‘its. but these distinctive features were not 
‘deséribed’: ‘before: the. Police Officer, Mr. 
-Brahmdeo Narayan Singh, who-investigated 
“the case.-Jn this slate. of the evidence, 
‘J am of opinion-that there are reasonable 
doubts if the- petitioner had the. lamp. in 
-his- possession knowing it ‘to bestolen. -- 

. Under the: circumstances, I set aside the 
‘conviction and sentence. passed upon the 
: petitioner and direct that he be discharged 
: from beil and setat liberty.. 

NG na a set aside. 


~ 
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LAHORE HIGH COURT < ` 
Second Civil Appeal No. 17 of 1935 
October 22, 1935 
BHIDE AND CUBRIR, JJ. 
SAJJAN SINGH—PLAINTIFE — 
APPELLANT 
: versus 
Musammat DHANTI AND OTHERS— 
` DEFENDANTS —RESPONDENTS 
Custom (Punjab)—Succession—Jats of Phillaur 
Tahsil, Jullundur District—Daughters, if excluded 
by collaterals upto and inéluding fifth degree— 
Riwaj-i-am—Eniry in—Whether can be rejected on 


ground of wrong statement of custom with regard to 
some other matter. : 


Among Jats of Phillaur Tahsil, Jullundur District, 
daughters are excluded by collaterals up to and 
including the fifth degree and no distinction is 
drawa between ancestral and non-ancestral proper- 


y. s 
- Certain answers in a riwaj-i-am might be shown 
to beat variance with the real custom if a sufficient 
number of instances were produced against the 
custom as stated, but it would be unsafe to reject 
any particular statement in the |riwaj-i-am merely 
on the ground that a custom had been wrongly stated 
with regard to some other matter. : 


S. O. A. from the decree of the Distric 
Judge, Jullundur, dated October 6, 1934. 

Mr. Achhru Ram, for the Appellant. 

Mr. Badri Das, for the Respondents. 
_ Currie, J.—The sole question for decision 
in this case is whether daughters succeed 
to the mnon-ancestral property left by 
their father. The parties are Jats 
Phillaur Tahsil of the Jullundur .Distri¢t. 
The riwaj-i-am of the district is clearly 
in favour’ of the collatefals. According 
to the) answer to Question 45 (a) in the 
Phillaur Tahsil among Jats, daughters are 
excluded by collaterals up to and includ- 
ing the fifth degree. The answer to 
question 45 (b) shows that no distinction 
is drawn between ancestral and non- 
ancestral property. For the appellant 
Mr. Achhru Ram urges that the statement 
in the riwaj-i-am should not be accepted 
as it is opposed to the general custom 
of the province. He further urges that 
in certain cases this riwaj-i-am has not 
been accepted. by the Courts as a correct 
statement of custom. He urges that the 
riwaj-t-am may be rebutted by showing 
that in other matters it is incorrect and 
in this connection refer.to Labh Singh v. 
Mango (1), .at.p. 300*. but in that ruling 
despite the remark at p. 300* that : i 

“One of the numerous methods of rebuttal is to 
convince the Court from an examination of other 
portions of the riwaj-i-am that it has not been 


of 8 Lah. 281; 100 Ind. Cas, 924; A IR 1927 Lah. 
. . . $ 





+Pego of 8 Lah. [Ëd]. 3 
167-5 & 6 
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compiled in a properly careful manner or that for 
other feasons it is not a reliable record,” 

the learned Judge proceeded to lay down 
that, 

“The fact that the statement of custom in a 
riwaj-i-am is not supported by instances does not 
in itself provide the necessary rebuttal, and if on 
an issue regarding the existence of an exception “to 
a general rule of custom,-the sole evidence offered 
ig a riwaj-i-am'entry without instances, the issue 
must be decided in accordance with that entry.” 

In the present case the entry is clear. 
In the vernacular riwaj-i am of which a 
copy had been placed on the file, one 
instance is cited in which collaterals 


- failed to establish their claim in a suit, 


but it.is not stated in what degree the 
collaterals were. Two mutations among 
Hindu Jats were cited in which daughters 
succeeded, but in neither case is i; stated 
whether there were any collaterals. A 
copy of the original mutation in the first 
case has been placed on the file and that 
snows that tke girl in whose favour the 
mutation was sanctioned was an unmarried 
child of four years so that the instance 
is of very little force. In addition some 
witnesses were examined and it is signific- 
ant that they placed the degree at which 
collaterals were excluded as the fourth 
degree presumably because in the present 
case the collaterals are of the fifth degree. 
Further, one of the plaintiffs’ own witness- 
‘es, P.W. No. 5, slates that a daughter 
does .not exclude collaterals up to the 
fourth degree whether the property is 
ancestral or non-ancestral. Mr. Badri Das 
for the respondents further points out that 
one of the defendants’ witnesses D..W. 
No. 4 states that formerly the Female 
Infanticide Act was in force in this village 
and from this circumstance he argues that 
in such circumstances it is unlikely that 
any rights would be conceded to daughters. 

As regards the argument that the 
riwaj-i-am has not been accepted in certain 
cases, reference was made, particularly to 


Santi v. 
decided on April 1, 1935, 
this riwaj-i-am was adversely  criticiss 
ed.. The case related to Sainis and it was 


held that there was evidence sufficient to 


rebut the presumption raised by the entry 
in the riwaj-i-am. The respondents’ Counsel 
points out, however, that in at ‘least: two 
as been 
accepted, viz., Narainiv. Bhag Singh (3), 

(2) 156 Ind. Cas. 1011; A IR 1935 Lab, §834; 8 ‘R 


56. : 
(3)15 Lah. 586; 149 Ind. Cas. 962; AIR 1934 Lah, 
280; 36 P L R 3314; 6 R L 167, 4 
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(dealing with Kambohs of Nakodar) and 
Chajjt v. Bhagat Ram (4), a case of 
Brahmins. It is thus impossible to say 
that this riwa}j-i-am should be discarded 
in its, entirety. Certain answers might be 
shown to be at variance with the real custom 
if,a sufficient number of instances were 
produced against the custom as stated, but 
it would, in my opinion, be unsafe to 
reject any particular statement in the 
riwaj-t-am merely on the ground that a 
custom had been wrongly stated with regard 
to some other matter. As regards the 
contention that the custom as stated in this 
riwaj-i-am is contrary to the general 
custom of the province, this argument 
loses its force when we find, as pointed out 
by the learned Counsel for the respondents, 
that this identical custom of the exclusion 
of daughters from succession to non- 
ancestral property, has been held to prevail 
among. Jats in the neighbouring District 
of Amritsar: Vide, Labh Singh v. Mango 


(1), and Godha Waryam v. Emperor (5). - 


It is, therefore, necessary in the present 
case to see whether there is any evidence 
to rebut the statement of the custom as 
given in the answer to Question 45 (a) and 
(6). The instances cited in the present 
case prove nothing at the necessary details 
are lacking... Mr. Achhru Ram has further 
referred ‘to two cases decided by this Court. 
One is a Single Bench decision reported” 
in Mahon v. Rali (6). The decision of the 
District Judge in this case was cited in 
the lower Appellate Court and has been 
discussed therein. No instances are given 
and the decision turned on the decision 
in a previous suit between the parties in 
which it had been conceded that the 
plaintiff was not competent to challenge the 
giit in respect of non-ancestral property. 
This instance is, therefore, of little value. 

The second case is a decision of a 
Division Bench reported in Narain Singh 
v. Chand Kuar (7), a case among Dosanjah 
Jats of the Phillaur Tahsil, Jullundur 
District, who had migrated to Lyallpur. 
That case was decided in favour of the 
‘daughters’ rights, it being held that there 
were six instances in favour of the 
daughters supported by reliable document- 
ary evidence. Three of these instances, it 

I . H b 5. 5 

geben E 1934 Lah, 580; 148 Ind, Cas. 862; 15 Lah, 


(5) AI R1933 Lah. 899; 146 Ind. Cas. 648; (1933) 
Or, Cas. 1287; 35 Or, LJ 143; 34 PL R1000;6RL 


260. . : 
Geos 
ah. 607; 156 Ind. Cas, 174; 3 
R 220; 7R L874, | nee 


OHANDIKA b. Kamia fRasap (OUDH) 


16710 


may be noted, were among Arains and 

not among Jats. Of the other three, one. 
was a really strong instance in favour of | 
the daughters’ rights. The seqond was a 

case in which Counsel had conceded’-that 

the collaterals could not challenge the gift - 
in respect of self-acquired property: In 
the third case the brother of the last male - 
holder had consented to the gift in favour 

of the daughters and it was a remote 

collateral who attampted to contest it. 

This case was noi’ cited before the lower 

Court and the instances given therein 

cannot, in my opinion,..be used as the. 
respondefits in the present case had no 

opportunity of producing evidence to rebut 

these instances. In my judgment, there- 

fore, the appellants in the present case 

have entirely failed to rebut the presump- 

tion raised by the entryin the riwaj-i-am 

and that entry even though unsupported 

by instances must be accepted until 

rebutted. I would, therefore, dismiss the 

appeal with costs. 

Bhide, J.—I agree. 





Ne Appeal dismissed. 
OUDH CHIEF COURT 
Execution of Decree Appeal No. 69 of 1935 

. January 8, 1937 


Srevastava, AG. C.J. AND SMITA, J. 
CHANDIKA.—JUDGMENT-DEBTOR— 
APPELLANT 


VETSUS h 
KAMLA PRASAD AND ANOTHER-—-DRORER- 

f HOLDERS-—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O., XXI, 
rr. 14,17, 54—Mortgage decree—Attachment, if neces- 
sary—O. XXI, 7.14, when applies—Application not 
containing specific prayer for attachment—-Require- 
ments of T. 14 not complied with—Application, if 
not in accordance with law—Limitation Act (IX of 
1908), Sch. £, Art. 182 (5)—Omission to produce coptes 
of khewat, effect of—Dismissal of application for 
default of decree-holder—Whether makes it tneffec- 
tive—Tests under Art. 182 (5). 

No attachment is required in the case of a decree 
for sale based ona mortgage and O, XXI, r. 14, Civil 
Procedure Code, applies only to cases where an ap- 
plication is made for attachment of any land. Oon- 
sequently, in the case of a decree for sale based on 
a mortgage, the application cannot be said to be 
not in accordance with law on the ground of non- 
compliance with O.XXI, 1.14. Pandit Iqbul Narain 
v. Jaskaran (1), relied on. 

Where the application does not contain any speci- 
fie prayer for attachment, the mention of O, P 
r. 54 in the application is superfluous, Where the 
order requiring production of certified copies of the 
khewat is not under O. XXI, r. 14, but under rr. 187 
and 188, Oudh Civil Rules, it is not possible to say 
that the requirements of r.14 were not ¢omplied 
with, and r. 17 does not, therefore, apply to the case 


1957. 


and no inference can, therefore, be drawn about tite 


application mot being in accordance with the law - 


by reason of the non-compliance with the require- 
ments of rr. 11 to 14 mentioned in O. XXI, r. 17 (1) 
_ of the Code of Givil Procedure. - si 

The expression “in accordance with law” in 
Art, -182; cl. (9), Limitation Act, should be taken to 
mean that the application though defective in some 
particulars was ‘one upon which’ execution could 
lawfully be ordered. :Ifthe omissions were such as 
to make it impossible for the Court to- issue execu- 
tion upon it, it should be held.that such an appli- 
cation was not in accordance with law. Conse- 
quently, the omission to produce copies of the khewats 
as required by rr: 187 dnd 188 ofthe Oudh Oivil 
Rulés is not such an omission as to make it impos- 
sible for the Court to issue execution upon it. 
Pitambar Jana v. Damodar Guchait (2), relied ox. 


The fact that the ‘application was subsequently . 


dismissed on account of the decree-holders’ default 
cannot make the application ineffective for saving 
the limifation if it was a proper application made in 
accordance with law. In considering whether an 
earlier application is effective to save limitation 
under Art. 182 (5) of the Limitation Act, it is 
sufficient to show that an application was made 
in accordance with law to the proper Court for 
execution or to take some step-in-aid of execution 
of the decree. It is the application and not the 
result of the application, which is contemplated as 
being safficient to save limitation, Khalil-ur- 
Rahman Khan v. Collector of Etah (3), relied on. 


Ex. of D. A. against the decree of the 
ee Judge,; F'yzabad, dated June 1, 
1935. 

Mr. M. P. Srivastava, for the Appellant. 

Mr. P, N. Chawdhry, for the Respondent. 


Srivastava, Ag.C. J.—This is a first’ 


execution of decree appeal by the judg- 
ment-debtor. The facts of the case are 
that on July 7, 1928, a final decree for sale 
on the basis of a mortgage was passed 
against the appellant. The first applica- 
tion for execution was made on July 6, 
1931. The prayer made in this application 
was that the mortgaged property be sold 
under O. XXI, r. 54-66 of the Code of Civil 
Procedure, The report made by the office 


on this application was that as it related.’ 


to mortgaged property, therefore, proceed- 
ings ander O. XXI, r.54,-were not neces- 
sary but the applicant should be required 
to produce copies of khewats and to state 
whether the property was ancestral or self- 
acquired. On the same day, presumably 
after the above-mentioned report was made 
by the office, the decree-holders made an 
application praying for. time, to produce 
the necessary copies. Thereupon. the Court 
ordered the necessary documents to be 
produced on July 20. When the case was 
taken upon July 20, the. decree-holders 
were absent and the application for execu- 
tion was agcordingly dismissed. _The second 
application forsale was made. on July 5, 
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1934. The objection raised by the judg- 
ment-debtor. against’ this application was 
that it was barred by time dnasmuch as 
be saved by the 
previous application for execution as ‘it 
in accordance with law. The 
Court below has disallowed this objection} 
and. hence the present appeal. 

It has been contended on behalf of the 


. judgment-debtor-appellant that the applica- 


tion dated July 6, 1931, was defective as 
the certified copies of the khewats were 
not produced as required by O. KAJI, r, 14 
of the Code of Civil Procedure. 
was also made toO. XXT, r. 17, cls. (1) and 
(2) of the Code of Civil Procedure, and 
it was argued that as the requirements of 
T. 14 were not complied with, therefore, it 


must be held that the application was nob ` 


in accordance with law. :The opening 
words of O. XXI,1. 14, clearly show that 
it applies only to cases where an applica- 
tion is made for attachment of any land. 
It is well-settled that no attachment is 
required in the case of a decree for sale 
based on a morigage. If authority were 
needed, reference may be made toa. decision 
of the late Court of the Judicial, Commis- 
sioner of Oudh in Pandit Tybal- Narain v, 
Jaskaran, 47 Ind. Cas. 639 (1), in which it 
was held for the same reason that O. XXI, 
1.14 was inapplicable to mortgage decrees. 
As already stated the report of the office 
made oh the application also was to the 
same effect. I would also note that the 
application does not contain any specific 
prayer for attachment though no doubt 
such a request might be implied by reason 
of the mention of O. XXI, 1. 94. In my 
opinion the mention of .O. XXI, r. 54 in 


‘the application was quite superfluous. . It 
. could not mislead anybody | as the office 


also had reported that O. XXI, r: 54, did 
not apply to the case. In the circum- 
stances I am of opinion that the order requir- 


ing the. applicant to produce certified 


‘Reference . 


copies of the khewais was. not one under - 


rr. 187 and 188 of the Oudh Civil Rules. 
Thus my conclusion is that in the present 
case it is not possible to say tha’ the re- 
quirements ofr. 14-were not complied with, 


QO. XXI, r. 14, but presumably under : 


andr. 17 does not, therefore, apply tothe ` 


ease. No inference can, therefore, be 
drawn about the.application not being in 


accordance with the law by reasoneof the - 


non-compliance with the requirements of 
rr, 11 to 14 mentioned in O. XXI, r. 17 (1) 


_ of the Code of Civil Précedure, 


(1) 47 Ind, Cas, 639; 5O L J 414p 
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Next the question is whether for any 
other reason it is possible to say that the 
application ine question was not one in 
accordance with law. In Pitambar Jana 
v. Damodar Guchait I. L. R. 53 Cal. 664 
(2), ‘it was held that the expression “in 


accordance with law” in Act. 182, cl. (5): 


should be -taken to mean that the applica- 
tion though defective in some particulars 
was one upon which execution could law- 
fully be ordered. If the omissions were 
such as to make it impossible for the Court 
to issue execution upon it, it should be 
held. that such an application was not in 
accordance with law. Applying this test 
to the present case, I am of opinion that 
the omission to produce copies of the 
khewats as required by rr. 187 and 188 of 
the Oudh Civil Rules was not such an 


omission as to make it impossible for the’ 


Court to issue execution upon it. There 
can be no doubt that the application was 
made to the proper Court for execution. 
There was no material defect in the terms 
or contents of the application itself. In 
fact the only defect suggested so far as 
the contents of the application go is that 
the description of the property sought to 
be sold “was not given. I am clearly of 
opinion that the alleged defect is of no 


substance: as full specification of the prop- 
erty is to be found in the’ decree for sale. ` 


The fact that the application was sub- 
sequently dismissed cn account of the 
decree-holder's default could not make 
the application ineffective for saving the 
limitation if it was a proper application 
made in accordance with law. In Khalil- 
ur-Rahman Khan v. Collector of Etah in 
charge of the estate to Rao Maharaj Singh, 
110. W. N. 41 (3), their Lordships of the 
Judicial Committee held that in consider- 
ing whether an earlier application is effective 
to save limitation under Art. 182 (5) of the 
Limitation Act (IX of 1908) it is sufficient 
to shcw that an application was made in 
accordance with law to the proper Court 
for execution orto take ‘some step-in-aid 
of execution of the decree. ‘It is the applica- 
tion, and not the result of the applica- 
tion, which is contemplated as being 
sufficient to save limitation: I am, there- 
fore, of opinion that the learned Sub- 
ordinate Judge was right in holding tha; 

2) 53 C €64; 98 Ir ; Al] ; 
50 2 = oe: tor = 166; A I R 1926 Cal. 1077; 

(3) 110 W N 41; 147 Ind. Cas, 323; 6R'PO 42; 66 
MIL J 79; ATR 1984 PC 14; (1934) A L J-110;. 38.-L 
903 (P. O), : ee ees 


a 
F 
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thg application dated July 6, 1931, was one 
in accordance with law and was sufficient 
to save limitation under Art. 182, cl. (5) 
of the Indian Limitation Act. e 

I would, therefore, dismiss the appeal 
with costs. 

Smith, J.—I have heard the judgment 
just now dictated by my learned brother 
the Acting Chief Judge. The main argu- 
ment by the learned Counsel for the appel- 
lant was based upon rr. 13 and 14 of 
O. XXI of the Code of Civil Procedure. 
That argument proceeded on the assump- 
tion that an application had been made - 
for the attachment of the property in ques- 
tion, and we were given to understand at 
first that a definite application for attach- 
ment was, in fact, included in the applica- 
tion of July 6, 1931. It turns out, however, 
that there was no such definite application, ` 
and that the only foundation for that 
argument is the mention of r. 54 of O. XXI, 
in the closing part of the application. As 
has been pointed out by the learned Acting 
Chief Judge, it was not necessary for any 


‘application for attachment to be made in 


view of the fact that a final decree for gale 
of the mortgaged property had been passed, 
13 and 14 of.: 
O. XXI, have no application. It was argued 
by the learned Counsel for the appellant 
with reference to O. XXI, r. 17 (2) of the 
Ccde of Civil Procedure that until an 
application which has been ordered to be 
amended is, in fact, amended under the 
provisions of sub-r. (1) of that rule, it must 
be deemed not to be an application in 
accordance with Jaw. On that point refer- 
ence was made to the case of Jayanuddin ` 
Khan v. Jamiruddin Sarkar, 21 O.W.N. 
835 (4). No doubt ifan application is in 
reality defective in any material respect, ` 
and is ordered to be amended, and is not, 
in fact, amended, it cannot be regarded 
as an application. made in accordance with 
law. In the present’ case, however, all the 
material particulars required by O. XXI, 
1.11 (2), were given. As I have said, a ` 
small slip crept in in the form of a reference 
to O. XXI, r. 54, and the learned Counsel 
for the appellant ingeniously argues that 
that slipin itself rendered the application an’ 
application not in accordance with law. This, 


‘however, is notan argumént that in my 


opinion requires serious consideration. The 
result is that I agree with my learned 
brother that the application of July 6, 1931, 
was an appligation made in accordance. 
with law, and-that the subsequent applica- 


(4) 21 O W-N 885; 37 Ind. Cas. 916, 
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tion made on July 5, 1934, was accordingly 
within time. 4 

It should” be added that the learned 
Counsel for the respondents argued further 
that in any case the application that wes 
made by the decree-holders on July 6, 
1931, for time to file certain papers in 
itself constituted an application to the 
Court to take a step-in-aid of execution, 
and that that application itself would 
operate to save limitation for the sub- 
sequent application of July 5, 1934. This 
argument is supported by a reference to 
the case of Haridas Nanabhai Gujrati v. 
Vithaldus Kisandas Gujrati, I. L. R. 36 
‘Bom. 638 (5), and would appear to be a 
correct argument. It is not, however, 
necessary to decide that point definitely 
in view of the opinion we have both arrived 
at as-to the validity of the main application 
of July 6, 1931. I, therefore, concur in the 
order proposed, namely that the appeal be 
dismissed, with ccsts. . 

N. Appeal dismissed. 
(5) 36 B 638; 17 Ind. Oas. 30; 14 Bom. L R 765. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 798 of 1934 
October 20, 1936 
BENNET, J. 
GHASITEY MAL—Pramtirr— 
APPELLANT, : . 
VETSUS 
HAR PRASAD AND ANOTHER—DEFENDANTS — 
RESPONDENTS 

Hindu Law-Joint family—Alienation—Father 
monager—Transfer by junior member—Registered 
power-of-attorney from father, necessity of —Practice 
—New plea—Question of law requiring new evidence 
—Whether can be raised for first time in second 
appeal. 

Where the father is the manager and a junior 
member makes a transfer of immovable property, 
for the transfer to be effective, a registered power-of- 
attorney from the father is essential. - 

A point of law not taken in the Court below can- 
not be permitted to be raised in the High Court 
except in certain cases. The general rule is that 
where the point which is raised requires’ new evi- 
dence and new findings of fact, the Court of second 
appeal will not allow it to be raised. Ram Kinkar 
Rai v. Tufani Ahir (8), followed. 

S. C. A. from the decision of the Addi- 
tional Sub-Judge, Banda, dated May 25, 
1934. 

Messrs. P. L. Banerji and S. 8. Shastry, 
for the Appellant. 

Mr. K. N. Laghate, for the, Respondents. 


Judgfent.—This is a second appeal 
by the plaintiff against concurrent decrees 
cf the two lower Courts. The plaint sets 


4 . 
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out that the plaintiff was a mortgagee 
under a simple mortgage fom Pancham 


< deceased, and his minor brother Ram Dayal, 


dated August 6, 1928. These two mort» 
gagors were sons of Har Prasad, defendant 
No. 1, who is still alive. The property 
mortgaged was a house. Paragraph 3 of 
the plaint sets out: j 

“Pancham, the principal mortgagor, is dead, de- 
fendant No. 1, the father, and defendant No. 2, the — 
brother, are the heirs in possession of the property 
ce vy ne deceased and are liable to pay the debt 
claimed,” 


The defence taken om behalf of Har 


-Prasad and the minor Ram Dayal, was that 


Pancham was not the owner of the house 
and had no right to mortgage the house, 


‘and that the house had been exclusively 


acquired by Har Prasad out of his own 
funds. The trial Court found that the 
house in question had been bought by a 
sale-deed of March 16, 1925, in favour of 
Pancham and Ram Dayal minor, but’ that 
it was true that Har Prasad had an an- 
cestral house which he sold by a sale-deed 


: of December 4, 1917, and there was there- 


fore, nucleus of the joint ancestral prop- 
erty and the presumption was that the 
two defendants and Pancham formed a 
joint Hindu family and that the house 
‘which was mortgaged to the plaintiff, was 
purchased from the joint family funds and 
‘was the property of the joint family. Ac- 
cording the trial Court gave a decree in 
favour of the plaintiff for recovery of 
Rs. 1,000, the amount of mortgage ‘money 
with costs and future interest, against the 
assets of Pancham, deceased; in the hands 
of the two defendants, and the house was 
exempted asthe Court held that it could 
not be legally mortgaged by Pancham. 
The plaintiff filed an appeal claiming, 
(ground No. 1) that the house belonged to 
Pancham and his brother as self-acquired 
property, and (para. 2) that the plaintiff 
got the mortgage deed -executed bona fide 
from the ostensible owners, that defendant 
No. 1 was estopped from pleading that Pan- 
cham had no right to mortgage the house, 
that (para. 3) Pancham was at least- the 
“karta” of the family, that (para. 4) there 
was no nucleus of the joint family prop- 
erty and that (para. 5) the trial Court 
ought to have passed a mortgage decree 
against defendant- No. 1 to the extent of 
two previous bonds of his which eformed 
part of the consideration.- The lower Ap- 
pellate Court agreed with the trial Court.* 
The consideration in fhe mortgage-deed was 
made up as follows: e : Hi 


“(1) Rs, 650-0-0 left with the mortgagee on account 


, 88 


of mortgage-deed dated August 5, 

; 1926, executed by Pancham Lal 
(2) „ 54-12-0 left with the mortgage on account 
of a bond, dated March 15, 1928, 
: exesuted by Har Prasad in favour 

r of the mortgagee. 

(3) „ 219-00 left with the mortgagee on account 
. of a bond for Rs. 200 executed by 
Har Prasad in favour of the mort- 


gagee. 
. (4) „ 76-4-0 paid incash at the time of registra- 
; : tion of the bond in suit.” 

The appeal was therefore dismissed. In 
the second appeal anew ground has been 
taken on behalf of the plaintiff in ground 
No. 4, which states: 

“Because on the facts admitted and found Pan- 
cham must be taken to have executed the deed in 
question with the consent of his father, and this 
isnot acase of a junior member alienating prop- 
erty against the wishes of the manager, but this 
is a case in which Pancham was equipped with the 
necessary authority by his father.” 


Now, learned Counsel argued that this 
ground was contained in the grounds of 
appeal to the lower Appellate Court, but I 
failed to find any such ground to the lower 
Appellate Court. The case, therefore, in my 
opinion, as put forward in second appeal, 
is entirely a new one. I consider that it 
would have been necessary for the plaintiff 
to amend his plaint, if he desired to put 
forward the case now raised in ground 
No. 4 of second appeal. He did not do so, 
and therefore no issue was framed on this 
point and no evidence on this matter has 
been led before the Courts below. I think 
it is too late to raise this point in second 
appeal, as this is making out an entirely 


new case for the plaintiff. In this con- - 


nection. I would refer to the ruling of their 
Lordships of the Privy Council in M. B. 
Moola Sons, Ltd. v. Perrin Burjorjee (1). At 
p.-170* there is a quotation from Connecticut 
Fire Insurance Co. v. Kavanagh (2): 

“When a question of law is raised for the first 
time in a Court of last resort upon the construc- 
tion of a document or upon facts either admitted or 
proved beyond controversy, it is not only competent 
but expedient in the interests of justice to entertain 
the plea.” 

But in the case in question, their Lord- 
ships of the Privy Council did not allow 
the question of registration to be raised 
when it was mentioned before the Privy 
Council for the first time. In Ram Kinkar 
Rai v. Tufani Ahir (3), a Full Bench of 

(1) 59 I A 161; 136 Ind. Cas. 737; (1932) ALJ 705: 
AIR 1932 P C 118; 10 R 242; Ind. Rul. (1932) P O 
151; 36 C W N 677; 55 C L J 362; 932) M W N 880; 
34 Bom L,R 1021; 36 L W 75; 63 M L J 131P. 0)” 

©) (1898) A C 473; 57 J P21;61L J PO 50; 671, T 


* (3) (1930) A L J,1601; 133 Ind. Cas, 428; A I 
Ali. 35; 53 A 65; Ind. Rul, (2931) All. 668 (F, pa 
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this Court held that a point of law. not 
taken in the Court below could not be 
permitted to be raised in the eHligh Court 
except in certain cases. The general rule 
is that where the point which is raised re- 
quires new evidence and new findings of 
fact, the Court of second appeal will not 
allow it to be raised. Inthe present case 
it would be necessary for evidence to be 
taken on the new ground put forward hy 
the plaintiff and he would be turning the 
plaint into an entirely different case. For 
thee reasons [think that the case could 
not be te-considered, nor could an issue be 
framed on the new ground which the plain- 
tiff has raised. Apart from that, there is 
a further objection to the new plea ‘which 
is put forward in ground No. 4. The doc- 
trine of law which is formulated by the 
learned Counsel for the appellant is that, 
where there is a father whois the manag- 
ing member of a joint Hindu family, a 
transfer of immovable property may be 
made by a junior member if the father has 
given an oral consent. Now, under the 
Transfer of Property Act and the Registra- 
tion Act, for such a consent to be operative 
in law, it would be necessary, in my cpi- 
nion, that the father should give a regis- 
tered power-ofattorney to his son to en- 
able him to execute the deed of transfer. It 
isnot suggested for the plaintiff-appellant 
that such power-of-attorney was given by 
Har Prasad to his son Pancham, and learned 
Counsel admils that there was no such 
power-of-attorney. All that is suggested 
is that two of the bonds executed by Har 
Prasad himself -in favour of the plaintiff 
formed part of the consideration cf the 
mortgage-deed in question. 

The amounts of these bonds were 
Rs. 54-12-0 and Rs. 219 at the time of mort- 
gage, and therefore the amount was only 
about one quarter of the consideration of 
Re. 1,000. Learned Counsel points out that 
on the date of execution of the mortgage, 
August 6, 1928, Har Prasad endorsed on the 
back of these two bonds that they had been 
paid, and apparently by this endorsement 
it was meant that these, two bonds, which 
were simple money bonds, had been paid 
by the execution of the mortgage-deed in 
question by Pancham Lal. Learned Coun- 
sel referred to a ruling in Ramdas Singh 
v. Tanak Singh (4). That was a case in 
which on April 21, 1922, there was com- 
promise filed inthe Civil Court as a family 
settlement between all the members of the 


(2 A I R 1928 Pat. 557; 111 Ind. Cas. 51;9 Pi T 
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joint Hindu family and that compromise, 
as stated on p. 558*, column No. 2, required 
that the funior member, defendant No. 7, 
should execute a sale-deed in favour of 
defendant No. 1. Accordingly on April 27, 
` 1922, defendant No. 7 did execute this sale- 
- deed, and possession was taken by defen- 
“danti No. 1. Some years afterwards at a 
date not stated in the ruling a suit was 

brought by some members of the joint 
family for a declaration that the ‘sale-deed 
was illegal, void and inoperative and for 
recovery of possession. A Bench of the 
Patna High Court granted the decree that 
the deed of sale of April 27, 1922, exe- 
cuted by defendant No. 7 in favour of de- 
fendant No. 1, was void and inoperative 
against the joint family of the plaintiffs 
and defendants Nos. 6 and 7, and granted 
recovery of possession to the plaintiffs. The 
case, therefore, was a much stronger one in 
favour of the vendees of the sale-deed than 
the present case, because it was executed 
in accordance with a family settlement 
which had been filed in Court; but never- 
theless the Patna High Court held that the 
sale-deed was invalid. Learned Counsel 
for the appellant apparently bases his 
argument on some observations contained 
in the judgment but the effect of the judg- 
ment is against him.’ The Court below has 
referred to Sarju Prasad v. Ramsaran Lal 
_(5), in which a Bench of this Court held: 

“We also find no authority for the proposition 
that a junior member of the family can alienate 
the family property. Where the eldest ‘member is 
absent, a junior member may become the karta in 
his place, and in that contingency, may be equipped 
with the authority of a karta." 
rake Court below proceeded to find 
that: 

“In this case there is no evidence to prove that 
Har Prasad had authorised Pancham Lal to execute 
the mortgage-deed in suit.” 

It further found as regards the second 
point: 

“The plaintiff has not been able to prove that 
Har Prasad was incapable of managing the affairs of 
his family” 
and accordingly the Court held on the 
second point that Pancham Lal was not the 
karta or manager of the joint family. There 
is no doubt this finding was correct, be- 
cause on the very date of the mortgage- 
deed Har Prasad was capable of making 
the endorsement on the two bonds which 
he owed to the plaintiff. No other ground 
was argued on the grounds of second 
appeal. Asno authority Has been shown 

(5) ABR 1931 All. 541;. 132 Ind. Oas. 568; (1931) 
ALJ 400; Ind, Rul. (1931) All. 536. 
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by learned Counsel for the appellant that e 
a junior member of a, joint Hindu 
family is entitled to transfer immov- 
able property merely because the manag 
ing member, who, in this case, was 
father, orally consents or does not make 
any objection, I consider, therefore, that the 
appellant has failed to show any reason for 
interference with the concurrent decrees of 
the two lower Courts. I therefore dismiss 
the appeal with costs. 

A cross-Objection has been made in re- 
gard to costsin the lower Appellate Oourt. 
The lower Appellate Court said: “As Har 
Prasad set up false pleas, therefore he is 
not entitled to his costs,” and the order 
was that the parties should bear their own 
costs. Apparently the false plea was that 
contained in the written statement that the 
house in question was the self-acquired pro-. 
perty of Har Prasad, and the Court below 
held that it was the property of the joint 
family. I see no reason . for interference 
with the order of the lower Appellate Court 
as to costs which wasin its discretion. I 
therefore dismiss the cross-objection with 
costs. As the learned Counsel for the appel- 
lant has raised a point of law, I grant per- 
mission to file a Letters Patent Appeal. 

N. Appeal dismissed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1074 of 1935 
April 7, 1936 
ADDISON AND ABDUL RASHID, JJ. 
DEWAN SINGH AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
VETSUS 7 
Musammat SANTI AND OTAERS—-DEFENDANTS 
—RESPONDENTS 

Custom (Punjab)—Succession—Johar Jats of 
Phillaur Tahsil, District Jullundur—Collaterals in 
second degree, whether exclude daughters from suc- 
cession to self-acquired property—District Lyallpur 
—Persons domiciled therein, held to have carried their 
custom with them from their places, 

Lyallpur was colonised in the nineties by persons 
coming from all overthe Punjab who carried their 
respective customs with them. : f 

According to the decision of their Lordships of the 
Privy Council, an entry in the Oustomary Law of 
the Jullundur District, to the effect, that collaterals 
up to the fifth degree exclude daughters as regards 
ancestral or self-acquired property cf their father, is 
a strong piece of evidence in favour of the collaterals 
in tha sscond degree an | this statement oftheir Lord- 
ships cannot be whittled away by general remarks 
that daughters are not usually consulted when an 
enquiry is made into the customs of the people ðr 
that the custom generally followed in the Punjab is 
to the contrary. Similarly, there is little use in 
attempting to, reason ʻa prior} that the document of 
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custom was not carefully prepared, for all fhat it 
pur pore AS be or should be ee compilation of the 
statements of custom as given by the people. Beg v. 
Allah Ditta (1), followed. ARTE a 
Consequently, the burden is heavy'on the daughters 
to preve that they are not so excluded from succeed- 
ing to the self-acquired property of their father by 
the collaterals in the second degree, 
Quaere.—Whether judicial recognition of a custom 
is relevant under s. 13 of the Evidence Act. [p. 41, 


Tt is for the party allegingcustom to prove what 
the custom is. 

Held, that daughters do not succeed to the 
eelf-acquired land of their father 
Jats of Phillaur Tahsil of the Jullundur District in 
pa to second degree collaterals. [p. 42, col. 


“S.O. A. from the decree of the Ad- 


‘ditional District Judge, Lyallpur, dated 


March 28, 1935, affirming that of the 
Subordinate Judge, Third Olass, Lyallpur, 
dated August 31, 1934. 

Lala Badri Dass, R.B., for the Appel- 


lants. 


Lala Achhru Ram and Mr. Indar Dev, for 


the Respondents. 


Addison, J.—The parties are Johar 
Jats of Tahsil Phillaur of the Jullundur 
District, but the land is situated in. the 
Lyallpur District. Lyallpur was colonised 


‘in the nineties by persons coming from all 


over the Punjab who carried their respec- 
tive customs with them. The question is 
whether the appellants, who are collaterals 
in the second degree, are entitled to ex- 
clude daughters from succeeding to the 
self-acquired property of their father. The 
Customary Law of the Jullundur District 
was compiled in 1918 and is a voluminous 
document. According to the answers to 
questions 45-A and B of the Code, collaterals 
up to the fifth degree exclude daughters as 
regards ancestral or self-acquired property 
in the three Tahsils Jullundur, Nakodar and 
Phillaur, while collaterals up to the seventh 
degree in the Nawanshahr Tahsil exclude 
daughters with respect to both properties. 
In accordance with the decision of their 
Lordships of the Privy Council in Beg v. 
Allah Ditta (1) this entry is a strong piece 


of evidencé in favour of the collaterals ap- 


pellants in support of the custom alleged 
by them, and as I have remarked in various 
other judgments, this statement of their 
Lordships cannot be whittled away . by 
general remarks that daughters are not 
usually consulted when an enquiry is made 
into the oustoms of the people or that the 


(1) 45P R 1917; 38 Ind. Cas. 354; 12 P WR 1917 

at x L T 310; 32 it L J 6155 | 19 Bom. L R 388; 15 A? 
: 42; 44 749; a 

A f 49; 26 0LJ175; 44 
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custom generally followed in the Punjab is 
tothe contrary. Similarly, there is little 
use in attempting to reason de priori that 
the document of custom was not carefully 
prepared, for allthat it purportsto be or 
should be is a compilation of the state- 
ments of customs as given by the people. 

The burden was thus heavy on the res- 
pondents and it remains to see how this 
burden has been discharged. The first 
instance against the daughters in Ex. P-11, 
a decision of a Subordinate Jddge, dated 
August 24,1931, in which it was.held that 
collateréls of the third degree excluded 
daughters from succeeding to self.acquired 
property amogst Jats in Tahsil Phillaur. 
There was an appeal to the District Judge 
against this decision where the matter was 
partly compromised. The widow had gifted 
the self-acquired property of her husband 
to her daughter and the collaterals had 
sued to have this gift set aside and were 
successful, as already stated, in the trial 
Court. The daughters appealed on the 
ground that they were entitled to succeed 
and the gift was, therefore, only an 
acceleration of succession. By the com- 
promise the decree was maintained, cancel- 
ling the gift and the widow took back the 
land from her daughter, a rider being 
added that the question of succession 
would be taken as not having been decided 
and could be re-opened on the death of the 
widow. This is certainly relevant under 
s. 13 of the Evidence Act, though it may 
not havethe same value as some of the 
other instances. Section 13 of the Evi- 


dence Act runs as follows: 

“Where the question is as to the existence ofany 
right or custom, the following facts are rele- 
vant: 

(a) any transaction by which the right or cus- 
tom in question was created, claimed, modified, 
recognised, asserted or denied, or which was in- 
consistent with its existence: 

(b) particular instances in which the right or 
custom was claimed, recognised or exercised or in 
whioh its exercise was disputed, asserted or departed 

om, 


The question arises whether a judgment 
recognising a custom is relevant: under 
this section. It will be seen that the word 
“recognised” in cls. (a) and (b) of the sec- 
tion comes between “claimed” and “exer- 
cised” in cl. (b) and between “claimed” 
and “asserted or denied” in cl. (a). There 
is no question thatthe claim, assertion, 
denial, or exercising, must be an act of the 
parties and itis difficult to see how ‘the 
word “recognised”, which comes hetween 
these terms means recognition by Courts. 
However, there are a number of cases 


4 . 
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which treat judicial recognition of a cus- 
tom as relevant under s. 13 of the Evi- 
dence Act though it seems to me that: this 
isa doubtful matter. - Certainly, 
judgment, a judicial decision is far from 
having the same importance as a clear-cut 
instance of custom recognised by the 
parties themselves. In judicial decisions 
. instances of the alleged customs are ac- 
cepted or rejected for different reasons in 
different cases, while, if there is a clear 
instance where the parties have themselves 
recognised the custom, there isno such 
confusion. : 


The, second instance against the daugh- . 


. ters is a very clear-cut one. It is embodied 
in the document Ex. P-12. The parties 
were Jats of Phillaur Tahsil and the col- 
laterals of the fifth degree were found 


entitled to exclude daughters from succeed- - 


ing totheir father's self-acquired property. 
This case actually came io this Court 
where it-was held in Sajjan Singh v. Dhanti 
(2) that the Revenue Authorities acted quite 
correctly. 2 

The third instance is another clear case 
against daughters succeeding to the self- 
acquired property of their father in the 
presence of second degree collaterals. It is 
Ex. P-13. This is a mutation, dated May 
8, 1932, in which the married daughter 
was examined on interrogatories ands re- 
cognised the custom. 

The fourth instance (Ex. P-14) is equally 
good. There again collaterals of the second 
. degree excluded daughters from succeed- 
ing to the self-acquired proprty of their 
father. The married daughter appeared 
before the Revenue Officer and admitted 
and recognised the custom as being 
such. 

Exhibit P-17 is another mutation sanc- 
tioned on October 25, 1926, by which it was 
held that second degree collaterals were 
entitled to exclude three married daughters. 
This land has also been provedtobe self- 
acquired. 

The sixth transaction is Ex. P-18, another 
mutation amongst Jats from Jullundur 
District. Here again the second degree 
collaterals by order dated July 27,. 1929, 
were held entitled to exclude the daughter 
from succeeding toher father. The hus- 
band of the daughter appeared and admit- 
ted that his wife was not entitled to succeed. 
In this case it hasnot been proved that the 
land was self-acquired, but it was land in 
Lyallpur and in all probability was self- 
acquired for reasons given at the commence- 

(244A R 1936 Lah. 3 167 Ind, Oae.33 |; 
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ment of this ‘judgment. In any case, the 
custom being stated to be the same as re- 


gards ancestral and self-adquired property,” 


this instance is not without value. — . 
The seventh instance is Ex. P-19 Another 
case from Phillaur Tahsil, in which second 


degree collaterals were held‘on February- 
- 10; 1930, to exclude daughters from 'suc-”  <° 
ceeding to the property of their father. ` 


This land has been proved to'be self- 
acquired by the evidence of P. W. No. 10 
. Dalip Singh. All these seven mutations are 
valuable, and five of them are of very 
great value, under the provisions of s. 13 
of the Indian Evidence Act and they are 
in accordance with the statement of custom 
given in the riwaj-i-am which in itself is a 
strong piece of evidence against the 
daughters. 

The custom of other agricultural tribes 
in Jullundur according to the riwaj-i-am is 
the same. Instances, therefore, amongst 
other tribes are of some value, the custom 
followed being apparently more lce3l than 
tribal. 

Instance No. 8, Ex. P-21,is an instance 
amongst Kambohs of  Phillaur Tahsil 
where mulation was refused on December 
18, 1926, as regards a gift by a widow in 
favour of her daughters of the self acquired 
property of her husband. 

The 9th instance, which is also amongst 
Kambohs of Nakodar Tahsil of the Jullundur 
District, is set out in Narainiv. Bhag 
Singh (3), This also was self-acquired prop- 
erty. : 

The 10th instance is a decision of this 
Court in Civil Appeal No. 613 of 1933 de- 
cided on October 2, 1934, amongst Jats of 
-the Nakodar Tahsil of the Juliundur District 
as regards self-acquired Jand. Thisis the 
8th instance amongst Jats, though itis the 
10th instance relied upon by the appel- 
lants. f 

On behalf of the daughters reliance was 
-placed on the following instances. 

Exhibit D-5 isa mutation sanctioned on 
August 10, 1927, where a gift by a widow of 
her husband's [self-acquired land was 
sanctioned in favour of the daughter, though 
the collaterals objected. As this was a gift 
of self-acquired land by a widow, it was 
contended that the collaterals need not 


sue till 12 years after the widow's death” 


but the instance is not without value as 

an instance in favour of daughters. 
Exhibit D-9,a judgment of the District 

Judge of Jullungdur, isthe second case 


(3) 15 Lah. 586; 149 Ind. Cas. 982; 36 P 
A I R 1934 Lah, 280; 6 R L 767, ; 


L R331; 
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. relied upon in favour of daughters The 
land was partly ancestral and partly self- 
acquired and it was conceded by Counsel 
before the trial Judge thatthe collaterals 
could? not contest the gift with respect to 
such portion of the land as was found to 
bê self-acquired. It was attempted to raise 

point before the District Judge on 
appeal but he refused tohear arguments 
on it,as it had been conceded in the 
trial Court. The point was not thus argued, 
the riwaj-i-am was not even mentioned or 
relied upon, and in my judgment this case 
must be rejected. 

Exhibit D-11 must also be rejected. 
There the widow giftedto her daughter 
her husband’s self-acquired property with 
the consent of her husband's brother the 
next heir. The distant collaterals objected, 
which obviously they had no right to do, 
apart altogether from the question of cus- 
tom, for the husband's brother could do 
with the land as he liked, as he was the 
next heir and on his succeeding to it, it 
would have been self-acquired property in 
his hands. 

The next instance relied upon in favour 
of daughters is Ex. D-16 a decision of this 
Court reported in Narain Singh v. Chand 
Kuer (4). This was a case of Jats of Phillaur 
Tahsil, decided about the same time as 
Civil Appeal No. 613 of 1933, where 
the opposite view was taken as already 
mentioned. This is the second instance in 
favour of daughters. 

The third instance in favour of daugh- 
ters is a decision of this Oourt in Civil 
Appeal No. 2279 of 1934, a case amongst 
«Jats of Julundur Tahsil. 

There are also two Division Bench autho- 
rities of this Court amongst Arains, re- 
ported in Ibrahim v. Zainab (5) and Ghulam 
Muhammad v. Ralli (6) while there is 
another decision of this Court amongst 
Sainis reported in Santi v. Dharam Singh 
(7). There are thus in favour of daugh- 
ters three cases amongst Jats, and three 
cases amongst other tribes. These are the 
established instances on the record. 

16 is for the party alleging custom to 
prove what the custom is but even ifthere 
had been no riwaj-i-am, in my judgment, 
the evidence would establish that daugh- 

(4) AIR 1935 Lah, 607; 156 Ind. Cas..174;7R L 


874: 37 P L R 220. 
(5) AIR 1935 Lah. 613; 156 Ind. Cas. 29; 37 PLR 
163; 7 R L 839. i 
(6> 12 Lah. 412; 134 Ind. Cas, 795; A IR 1931 Lah. 
641; Ind. Rul. (1931) Pah. 1003; 82 P L R 929. 
(1) AIR 1935 Lah. 834; 156 Ind. Cas. 1011; 8 R L 
* 56; 17 Lah, 201; 38 P LR 456, aan ue 


BIBI BARATAN V. OAANDRAMANI KUER (PATA) 


16710 


ters donot succeed. With the riwaj-i-am 
in favour of the appellants, however, and 
eight instances amongst Jets and two 
amongst Kambohs established in favour of 
the appellants and only three amongst Jats 
and three amongst other tribes against the 
appellants, there can be no question but 
that it has been established on the record 
that daughters do not succeed to the self- 
acquired land of their father amongst Jats 
of Phillaur Tahsil of Jullundur District 
in preference to second degree collaterals. 

For the reasons given I would accept the 
appeal aiid decree the plaintiff-appellant’s 
claim with costs of this Court, parties-bearing 
their own costs in the trial Court and in the 
lower Appellate Court. $ 

Abdul Rashid, J.—I agree. 

D. Appeal accepted. 


ee 


PATNA HIGH COURT 
Civil Appeal No. 473 of 1934 
November 9, 1936 


Wort, J. 
BIBI BARATAN AND OTHERS— DEFENDANTS 
—APPSLLANTS ` 


versus 
Musammat CHANDRAMANIT KUER— 
PLAINTIFF — RESPONDENT 

Co-owners—Contribution—Repair of well by one 
co-owner for benefit of himself and other co-owners 
—Repairer not doing it gratuttously—Right to con- 
tribution—Contract Act (IX of 1872), 8. 10. . 

Where a co-owner does repair works ofa well, 
not only for himself but for the benefit of the other 
co-owners also, heis entitled to recover expenses 
from the other co-owners and so long as it is shown 
that the plaintiff did not intend to do the work 
gratuitously and -that other persons enjoyed the 
benefit of the work, he is entitled to recover under 
s. 70 of the Contract Act. Yogambal Boyee Ammani 
Ammal v. Naina Pillai Markayar (1), dissented 
from, Ram Tuhul Singh v. Biseswar Lal Sahoo (2), 
referred to. 

C. A. from the appellate decree of the 
Sub-Judge, Gaya, dated March 29, 1934. 

Mr. H. R. Kazimi, for the Appellants. 

Mr. Rajkishore Prasad, for the Respond- 
ent. 

Judgment.—This appeal arises out of 
an action for contribution. The defendants 
are the appellants although there is a cross- 
appeal asregards a part of the case. The 
action related to three wells which accord- 
ing to the plaintiff's case he had restored 
or put into repairs and he therefore sought 
to recover the ecsts or part of the costs for 
repairs from his jéint owner. The learned 
Judges in the Courts below have grantetl the 
plaintif a decree as regards one of the wells 
as it has been held that the repairs effected 
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. by him benefited the defendants. The only 
contention advanced cn bebalf of the de- 
fendant-appellants against the decision of 
the learned Judge in the Gourt below is 
that s. 70, Contract Act, does not apply as 
this section would not apply to cases where 
persons are jointly interested and that s. 70 
refers tu those cases where the defendant 
only benefits and not the plaintiff and the 
defendant together. Without reading words 
into s. 70 I cannot uphold the contention. 
When the plaintiff was doing the repair 
works, he was not only doing something 
for himself but, according to the finding of 
the lower Court, was doing something also 
for the defendants; and so long as it is 
shown that the plaintiff did not intend to 
do the work gratuitously and that other 
persons enjoyed the benefit of the work, 
he is entitled to recover under s. 70 of the 
Act. For me to follow some of the authori- 
ties on this section, particularly the case in 
Yogambal Boyee Ammani Ammal v. Naina 
Pillai Markayar (1) would beto read some- 
thing in the section which does not there 
appear. The regrettable part of this decision 
is that although the learned Judges relied 
upon the decision in Ram Tuhul Singh v. 
Biseswar Lall Sahoo (2) it is quite clear 
that their Lordships of the Judicial Commit- 
tee of the Privy Council there applied the 
common law rule with regard to this matter 
which it has been pointed out, and indeed, 
it is obvious, is very different from the 
rule laid down in ss. 69 and 70, Contract 
Act. Those sections are a great departure 
from the common law. It it not surprising 
that the Judicial Committee applied the 
common lawrule as the action out of which 
the appeal arcse commenced four years 
before the Contract Actin India was pass- 
ed. There is a cross-appeal by the plaint- 
iff as regards the other two wells, and, al- 
though itis admitted that s. 70 does not 
apply, it is contended that neither s. 70 nor 
s. 43 applies but s. 69 does. Section 69 
provides: 

“A person who is intersted in the payment of 
money which another is bound by law to pay, and 


who therefore pays it; is entitled to be reimbursed 
by the other, 


Now, the facts as found by the Ovurt 
below are hardly adequate for the purpose 
of deciding that the learned Judge in the 
Court below is erroneous in law; and I 
would hold that the cross-appeal fails on 
an entirely different ground. It is some- 


5 Q) 33 M 15; 3 Ind. Oas. 110! 6 M L T 162; 19 M L 


(2) 2 TA 131; 15 Beng. L R 208; 23 W R 305; 3 
Sar. 477 (P OC). th h 
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what technical perhaps to say that it has 
nowhere been found that the liability of 


the plaintiff and that of the defendants 


for the repairs of these wells was joint and 
several and, until it could be shown’ that 
the liabilities were joint and several, it is 
dificult to contend that the persons “for 
whose benefit (i. e. the tenants) the repairs 
were to be done, could not have sued either 
one or the other and solong as the tenants 
could sue either one or the other, it is diffi- 
cult to say that the defendants themselves 
were liable to pay or do the repairs. In my 
judgment both the appeal and the cross- 
appeal fail and they must be dismissed 
with costs. Leave to appeal is refused. 
N. Appeal dismissed, 


BOMBAY HIGH COURT 
Criminal Reference No. 93 of 1936 
‘August 28, 1936 
Beaumont, O. J. AND WassooDEw, J. 
EMPEROR—PRosgouToR 
versus 
MAHOMED ADAM CHOHAN—Accuszp. 

Criminal Procedure Code (Act V of 1898), ss. 307, 
162—Reference under s. 307—Jury finding accused 
guilty under s. 326, Penal Code—Court disagreeing 
and holding offence under s. 301, Penal Code—Re- 
ference, propriety of-—Criminal trial—Trial by jury 
—Charge—Initention to cause death and actual death 
proved—Charge should be for culpable homicide 
amounting tomurder—To determine exceptions under 
s. 300, Penal Code, is for jury—Judge should not pre- 
judge—Statements by witness to Police—Statement, 
how to be used—Police alleged to have tampered 
with statements—Judge telling of facts and his opin- 
ion, whether misdirection—High Court, if can direct 
re-trial under s. 307, Criminal Procedure Code. Š 

Where in a Sessione case an accused is found guilty 
by the jury under s. 326, Pènal Code, and the Court 
thinks that the conviction should be under s. 304, as 
the Court has power under s. 326 to impose a sən- 
tence of transportation for life or rigorous imprison- 
ment for ten years, the question whether accused 
ought to be convicted under s. 326 or s. 304 isin 
the nature of an academic one, and hardly worth a 
reference under s. 307, Criminal Procedure Code. [p. 
44, col. 2.] 

If there wasa common intention to cause death, 
and death was caused, the charge should be culp- 
able homicide amounting to murder under s. 302. 
It is for the jury to determine whether the case 
falls under one of the exceptions to s. 300, so as 
to reduce the offence from one of murder to one of 
culpable homicide not amounting to murder. The 
Judge ought not to prejudge the question in framing 
the charge of culpable homicide not amounting to 
murder. 

The statements made to the Police c&n only be put 
to the witnesses under s. 162, Criminal Procedure 
Code. The section provides that in all casese-not 
falling under s. 32,ecl. (1), Evidence Act—no state- 
ment, whether oral or written, made by any person 


to a Police Officer in the course of an investigation, * 


. 


LU 
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"may .be used for any purpose at an inquiry or 
trial in respect of any offence under investigation 
at the time whenesuch statement was made. That 
is the general provision contained in para. 1 of 
5. 162. The first proviso makes an exception which 
is strictly limited in its application. To bring the 
provisions of the proviso into operation, three con- 
„ditions must be fulfilled: first, the statement of the 
witness in question must have been reduced into 
writing; secondly, the witnesses must have been 
called for the prosecution; and thirdly, the written 
statement must be proved. When those conditions 
exist, the proviso directs that “the Court shall, on 
the request of the accused, refer to such writing, 
and direct that the accused be furnished with a 
copy thereof,” and then it can be used to contra- 
dict the witness. In actual practice, when the first 
two conditions are fulfilled, the written record of 
the witness's statement is generally put to him on 
an undertaking of the prosecution to call the inves- 
tigation officer to prove the statement, because it is 
inconvenient to prove each statement separately. So 
that, the general practice is to call the investigating 
officer ata later stage of the trial and he proves 
the written statements which have been put to the 
witnesses, 

The prosecution case was that the Fouzdar had 
deliberately tampered with the statements of wit- 
nesses, that he had been actuated by a desire to 
save accused from any prosecution, and in further- 
ance of that desire had not recorded correctly the 
statements made to him by the persons whom he 
was examining: 

Held, that it was essentially a matter for the jury 

to consider whether that was the correct view of the 
matter or not, 
“ Held, also, that where, instead of leaving that ques- 
tion tothe jury, the Judge told them in the most 
emphatic terms that the conduct of the Fouzdar 
had been rather surprising and antagonistic to the 
prosecution case, and therefore it was not safe to 
place much reliance on the statements taken down 
by him, such direction amounted to serious misdirec- 
tion. 

The High Court has power on a reference under 
s. 307, Criminal Procedure Code, to direct a re-trial, 
though there are some difficulties arising from the 
language in which s. 307, is expressed. Emperor v. 
Rajiq-ud-din Ahmad (1), followed. 


Cr. R. frem the order of the Sessions Judge; 
Surat. 

Messrs. G. C. O'Gorman and B. G. 
Thakor, for the Accused. 

Mr. B. G. Rao, for the Crown. 
_ Beaumont, C. J.—This is a reference by 
the Sessions Judge of Surat under s. 307, 
Criminal Procedure Code. The trial was by 
a jury, andthe jury convicted accused 
No. 1 under s. 326, Indian Penal Code, and 
they acquitted accused Nos. 2 and 3. With 
regard to accused No. 1, the learned Judge 
thinks that he should have been convicted 

*under-s. 304, Part 1, Indian Penal Code, 
but inasmuch as the Court has power under 
5.326 to inipcse a sentence of transporta- 
tion for life or rigorous imprisonment for 
ten “years, it seems to me jhat the question 
whether accused No. 1 ought to be convicted 
‘under 8.326 ors. 304 isin the nature of 
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an academic one, and hardly worth a re- 
ference under s 307, Criminal Procedure 
Code. . 

In the case of accused Nos. 2 and 3, the 
learned Judge thinks that the verdict was 
perverse, and has referred the matter to 
us on that ground. Unfortunately, there 
have been a good many irregularities in the 
course of the trial. In the first place, the 
charge itself is plainly wrong. The ac- 
cused are charged, in furtherance of com- 
mon intention todo one Kasam to death, 
with having caused his death, and thereby 
committed culpable homicide not amounting 
to murder. It is quite plain that if thére was 
a common intention to cause death, and death 
was caused, the charge should be culpable 
homicide amounting to murder under s. 302. 
It is for the jury to determine whether the 
case falls under one of the exceptions to 
s. 300, so as to reduce the offence from 
one of murder to one of culpable homicide 
not amounting to murder. The | learned 
Judge ought not to have prejudged the ques- 
tion in framing the charge. 

The prosecution case was that the man 
Kasam was killed on August 8, 1935, in 
a maramari which took place at a gam- 
bling house; and a considerable number 
of eye-witnesses were called to speak as to 
the circumstances in which Kasam met his 
death. If their evidence be accepted, then 
there is certainly a very strong case against 
accused No.1, and a good deal to be said 
against ihe other two accused. In the 
cross-examination of the witnesses, it was 
suggested to them that in their statements 
made before the Fauzdar, the investigat- 
ing officer, they had admitted that they 
had in fact not seen anything of the 
offence, and they were no} eye-witnesses at 
all. That was the general line of cross- 
examination. Now, statements of that sort 
can only be put to the witnesses under 
s. 162, Criminal Procedure Code; and I 
have noticed in a good many cases that 
Sessions Courts do not follow the procedure 
laid down by the section. The section 
provides that in all cases—not falling 
under s. 32, cl. (1), Evidence Act—no 
statement, whether oral or written, made 
by any person to a Police Officer in the 
course of an investigation, may be used 
for any purpose at an inquiry or trial in 
respect of any offence under investigation 
at the time when such statement was made. 
That isthe generał provision contained in 
para. 1 of 5.162. The first proviso nfakes 
an exception which is strictly limited in its 
application. To bring the provisions of the 
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proviso into operation, three conditions must 
be fulfilled: first, the statement of the 
witness in question must have been reduced 
into writing; secondly, the witnesses must 
have been called for the prosecution; and 
thirdly, the written statement must be 
proved.’ 

When those conditions exist, the proviso 
directs that “the Court shall, on the re- 
quest of the accused, refer to such writing 
and direct that the accused be furnished 
with acopy thereof," and then it can be 
used to contradict the witness. In actual 
practice, when the first two conditions are 
fulfilled, theifwritten record of the. witness's 
statement is generally put to him on an 
undertaking ofthe prosecution to call the 
investigating officer to prove the statements 
because it is inconvenient to prove each 
statement separately. So that, the general 
practice isto call the investigating officer 
ab a later stage of the trial and he proves 
the written statements which have been 
putto the witnesses. In the present case, 
that prccedure was ignored. The witnesses 
were cross-examined as io the statements,— 
apparently oral statements, which they had 
made to the investigating officer,—although 
oral statements to ihe Police can never 
be used for any purpose. When the Fouz- 
dar was called, he stated that tke wit- 
nesses had made statements to him of tke 
nature pul to ihem in cross-examination; 
and towards tke end of his evidence, he said 
that he had referred toa written record of 
the statements in order to refresh his 
memory. But the written statements were 
never putin,and were never proved; and 
inasmuch as the witnesses were alleging 
that they had not made the statements al- 
leged, and that such statements as they had 
made had been wilfully altered by the 
Fouzdar, it was more than ever necessary 
in this case that the actual written state- 
ments should have been put in. 
| There is; however, a serious misdirection 
in the summing-up of the learned Judge. 
It appears that the-prosecution case was 
that the Fouzdar had deliberately tampered 
with the statements of witnesses, that he 
had been-actuated by a desire to save ac- 
cused No. 3 from any presecution, ‘and in 
furtherance of that desire, had not recorded 
correctly the statements made to him by 
the persons whom he was examining. 
Now it was essentially.a!fmatter for the 
jury to consider whether that was the 
correct view of the matter or not. They 
had tp consider whether, they would believe 
the alleged eye-witnesses that they. bad 
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never told the Fouedar that they were not 
eye-witnesses, or whether they would believe 
the Fouzdar in his statement that the 
witnesses had told him that, they were not 
eye-witnesses, in which case, of course, the 
jury could not have accepted the evidence 
of the witnesses as to what took ‘place. 
Instead cf leaving that question to the 
jury, the learned Judge told them inthe 
most emphatic termsthat the conduct of 
the Fouzdar kad been rather surprising 
and antagonistic tothe prosecution case, 
and ‘therefore it was not safe to place 
much reliance on the statements taken: 
down by him. The learned Judge should 
not have told the jury what the facts were; 
he should have left the question to them. 

Having regard to these serious irregu- 
larities, it appears tome quite impossible 
in this case that weshould convict any of 
the accused; andthe only question which 
we have to consider is whether we should 
direct a re-trialk A Full Bench of the 
Calcutta High Court in Emperor v. Rafiq- 
ud-din Ahmad (1, have held that the High 
Court has power on a reference under 
s. 307, Criminal Procedure Code, to direct 
a retrial, though, as the Court points ont, 
there are some difficulties arising from 
the language in which s. 307 is expressed: 
I think the view of the Full Bench of the 
Calcutta High Court is right, and that we 
have power ina case of this sort to direct 
are-trial. The case was a serious oné, in 
which a man was undoubtedly done to 
death. I think, therefore, that we ought to 
send the matter back tobe restried. In 
some respects if would have been: better 
to send the case for re-trial to ancther 
Court; but there are practical difficulties 
in the way, because the accused are en- 
titled to have atrial by jury, and there is 
no other Sessions Court in which trials take 
place by jury, and which is conveniently 
situated for the purpose of the present trial. 
I think, therefore, that the only order we 
can properly make is to set aside the 
verdict ofthe jury as regards all the three 
accused, and send the case back to the 
Sessions Judge at Surat to be re-tried ac- 
cording to law. 

Wassoodew, J.—I agree. 

D. Re-trial ordered. 

(1) 62 C 572; A I R 1935 Cal. 184; (1935) Cr. Cas. 241: 
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ALLAHABAD HIGH COURT ° 
First Civil Appeal No. 183 of 1935 
September 14, 1936 : 
BENNET, J. 
LAKHPAT ÞPATHAK-—DEFENDANT— 
AEE NE 
VETSUS 
GHIRAN PATHAK AND OTAERS—PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, 
rp, 14, 18—0. VII, r. 14—Non-production of docu- 
ment under—Penalty—Previous statement in writing 
by defendant—Document not produced under O. VII, 
r. 14—Such statement, if can be tendered in evidence 
for contradicting defendant. 

-The penalty for the non-production of a document 
under O, VIL, r. 14, Civil Procedure (ode, is contained 
in r. 18 (1) and sub-r. (2) isan exception to sub-r. (1). 

A previous statement in writing by the défendant 
can be tendered in evidence by the plaintiff for 
cross-examination of the defendant for condradicting 
him, although it has not been produced by the 
plaintiff under O. VII, r. 14, Civil Procedure Code. 


F.O. A. from an order of the Additional 
Sub- Judge, Basti, dated May 28, 1935. 
Mr. Harnandan Prasad, for the Appel- 


. 


lant. 
Mr. K. L, Misra, for the Respondents. 


Judgment.—This is a first appeal by 
the plaintiff from an order of remand by 
the lower Appellate Court. The order is: 
` “I remand the case tothe lower Oourt for deci- 
sion after giving an opportunity to the plaintiff to 
prove the document (bahi) as allowed by s. 145, 
Evidence Act, and O. VI, r. 18,cl. 2.” 

The facts are that the plaintiff sued for 
recovery of Rs. 490 and interest thereon. 
The plaint alleged that the plaintiffs were 
usufructuary mortgagees under a mortgage 
deed, dated June 1, 1927, for a considera- 
tion of Rs. 2,200, out of which Rs. 409 
had been paid to the defendant for execu- 
dion of a deed and the balance of Rs. 1,710 
was left for payment of debts. As the 
defendant failed to give the plaintiff posses- 
sion, the present suit was brought for 
recovery of Rs. 490 and interest. The de- 
fence was that the Rs. 490 had not been 
received. Now the written statement ad- 
mitted in para. 7 of the additional pleas 
that the defendant had made an acknow- 
ledgment before the Sub-Registrar that 
he ‘had received this sum of Rs, 

He alleged that -his admission before the 
Sub Registrar was incorrect and that he 
had not really received this money but that 
he was going to receive it subsequently 
when the plaintiff got possession of the sir 
and khudkasht. Under s” 31, Evidence 
Act, an admission is not conclusive proof 
but, the onus of proving thatthe admis- 
sion is incorrect lfes on he person who 
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desires to persuade the Court that this is 
so. Accordingly, therefore, the Munsif 
treated the burden of proof as being on the 
defendant and the defendant produced his 
evidence first. When the defendants were 
giving evidence in cross-examination, the 
plaintiff desired to produce an account book 
of the plaintiff in which it was alleged 
that there was a writing by the defendant 
admitting receipt of Rs. 468 from the plain- 
tiff. The other amount of Rs. 22 was al- 
leged by the plaintiff to have been paid 
for .the purchase of the stamp on the date 
of execution of the document, and in evi- 
dence the defendant admitted that the 
plaintiff had purchased the stamp paper 
for Rs. 22. There was, therefore, only the 
sum of Rs. 468 remaining at issue. r 

Now the lower Court has pointed out that 
as defendant had made a statement in his 
examination-in-chief that he did not receive 
this Rs. 468, it was open to the plaintiff 
to tender the previous statement in writing 
by the defendant in cross-examination 
to contradict him under s. 145, 
Evidence Act. This is what the plaintiff 
desired todo and the Munsif refused to 
allow the plaintiff to produce the previous 
statement in writing. Learned Counsel has 
been unable to satisfy me that the order of 
the Munsif could be, in any sense, correct. 
The argument of learned Counsel was that 
apart from s. 145, Evidence Act, there 
was an obligation ‘of the plaintiff under 
14, to produce his books. The 
plaintiff sued on his morgage-deed which 
was produced. Even supposing that the 
account books of the plaintiff come under 
O. VIL r. 14 (2) as documents as evidence 
in support of his claim, the penalty is con- 
tained in O. VII; r. 18 (1) which states 
that the documents: which ougat to be pro- 
duced when the plaint is presented or to 
be entered in the list to be added or 
annexed to the plaint, and which are not 
produced or entered accordingly, shall not, 
without the leave of the Court, be received 
in evidence on behalf of the plaintiff at the 
hearing of the suit. 

Sub-r. 2, r. 18, provides that nothing in 
this rule applies to documents produced 
for cross-examination of the defendant's 
witnesses, or in answer to any case set up 
by the defendant. Now the use to which 
the plaintiff desired to put his account 
books was the cross-examination of the 
defendant himself as a witness for the de- 
fence. In my opinion the penalty for the 
non-production of a’document under O. VII, 


r. 14, is contained in r.’ 18 (1) and sub-r 
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(2) is- an exceptiori to sub-r. (1). Accord- 
ingly, therefore, on that view it was open 
to the plaintiff to use the document, his 
account book, for the cross-examination of 
the defendant and the Court below is per- 
fectly right. No further point was argued. 
For these reasons I dismiss this first ap- 
peal from order with costs. 
N. Appeal dismissed. 





PATNA. HIGH COURT. 
Civil Appeal No. 68 of 1934 
September 9, 1936 

. Varma, J. 

Lala DEO NARAIN LAL AND OTHERS 

— APPELLANTS 

versus 
RAM KHELAWAN SINGH AND OTHERS 

_ —RESPONDENTS 

Occupancy right— Nature of—Mere recognition by 
landlord when it has not been acquired from before 
—Whether confers occupancy right on raiyat. 

The institution of an occupancy right is a creature 
of statute. Recognition means existence of something 
from before. If the occupancy right had not been 
acquired from before, mere recognition would not 
confer occupancy right upon a raiyat. Bindeshwart 
Prasad Singh v. Kesho Prasad Singh (1), referred to. 
. (A. from the appellate decree of the 

Sub-Judge, Third Court, Patna, dated June 
27, 1934. 

Messrs. Baldeo Sahay, J. N. ` Sahay and 
Dyan Chand, for the Appellants. A 

Messrs. B. N. Mitter, Dasu Sinha and 
L. K.Chaudhury, for the Respondents. 


' Judgment.—This is an appeal on behalf 
of the defendants against a judgment of 
the lower Appellate Court decreeing the 
suit ofthe plaintiffs which was originally 
dismissed by the trial Court. The suit 
was for a declaration of title with regard 
to khata Nos. 11 and 12 and the prayer was 
that the plaintiffs should be declared to be 
occupancy raiyats of those khata numbers 
and that the entry in the batwara suit that 
these lands were the bakasht malik should 
be corrected as it was not binding upon 
them. There was a large number of 
defendants consisting chiefly of the land- 
lords of the village. Only two sets of them 
appeared and contested the suit and the 
third set did not. The suit was dismissed 
by the learned Munsif againstthe contesting 
defendants, but it was decreed against the 
non-contesting defendants. The defence 
was that the lands came into the possession 
of the sixteen annas landlords as bakasht 
and. that the plaintiffs. ‘being co-sharer 
landlords were puf into cultivating posses- 


sion Gf the suit lands on the condition of 
their paying tothe other co-sharers their 
share of the profits. Now the plaintiffs 
based their claim to be recognised as 
occupancy raiyats in three different ways: 
firstly, as heirs of one Hit Lal who left, a 
widow known as Musammat Obhathia After 
whose death they came to be in possession 
as her heirs; secondly, they said that there 
was a settlement with them between the 
landlords on lines similar to the compromise 
(Ez. 2) entered into between the 11 annas 
9 pies maliks andthe present defendants; 
and, thirdly, that from the conduct of the 
contesting defendants manifested by a 
series of rent receipts which are numbered 
as Ex. 3 and their road cess return which 
is Ex.5, it appears that the landlords re- 
cognised them as occupancy tenants. 

As Ihave mentioned above, the learned 
Munsif dismissed the suit entirely. The 
learned Subordinate Judge has upheld the 
finding of the Munsif with regard to the 
first point and has come tothe conclusion 
that the plaintiffs did not come into posses- 
sion of the lands as heirs of Musammat 
Chhathia. He has also discarded the story 
that there was a settlement between the 
present appellants and the plaintiffs; but 
he has differed from the learned Munsif 
on the third point. The learned Munsif 
had discarded Wus. 3 and 5 as pieces of 
evidence to be utilised against the contest- 
ing defendants; but the lower Appellate 
Court has gone into the matter and has 
come to the following conclusion; with 
regard to the receipts, the lower Appellate 
Court says that these receipts purport to 
have been granted by the contesting 
defendants and the fact that the defendants 


did not produce their counterfoil rent e 


receipt books would entitle the Court to 


draw an inference against them in the . 


sense that they would not be allowed to 
question the genuineness of the receipts 
produced by the plaintiffs. He also refers 
to the fact that some witnesses who could 
have thrown light on the matter were not 
examined; and then he comes to the con- 
clusion that these receipts are genuine. 
With regard to the road cess. return, the 
lower Appellate Court very pertinently 
points out that the plaintiffs were mentioned 
ina column which is reserved for tenant: 
but he further observes that if they were to 
be described otherwise, that is as maliks 
they would have been so described just as 


- Gouri Mahton has been described ag a 


malik. From these two items of evidence, 
Exs.3 and 5 and after referring to some 
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oral evidence on the point, he comes to the 
following conclusion: 

“I think that the rent receipts (Ex. 3 series) and 
the road cess return (Ex. 5 series) are the documents 
which fully prove that these contesting defendants 
also did recognise these plaintiffs as tenants, though 
they fought up to the Board of Revenue in the com- 
mutation case,” 


«He further finds towards the end of his 
judgment: í 

“For all the reasons I have given above, I hold 
that these contesting landlords also accepted these 
appellants as raiyats just as the lands of 11 annas and 
odd share did. Therefore, this point must succeed, 
and the appeal must be allowed with the result that 
the suit willbe decreed, declaring the plaintiffs- 
appellants’ raiyati right in the disputed lands of 
Chhathia.” 


Referring to the latter quotation if the 
finding only was that the contesting 
landlords accepted these appellants as 
raiyats, there was not much tosay; but the 
trouble begins with the second sentence of 
the quotation. Knowing as we do that the 


prayer was that the plaintiffs should be 


declared to be occupancy raiyats- with 
regard to khata Nos, 11 and 12, the ordering 
portion of the lower Appellate Court's 
judgment which says that the suit will be 
decreed, amounts to this: that although his 
finding. does not go beyond this fact that 
the landlords recognised them as -raiyats, 
by his decreeing the suit he has declared 
them to be occupancy raiyats. Mr. Baldeo 


Sahay has urged that : the judgment of the’ 


lower Appellate Court is not sustainable 
inasmuch as, even if the findings of the 
lower Appellate Court are accepted, they 
do not justify the declaration that the 
plaintiffs were occupancy raiyats. The 


institution cf an occupancy right is a- 


creature of statute. Recognition means 
existence of something from before. If the 


occupancy right had not been acquired- 
from before, mere recognition would not 
confer occupancy right upon a rdaiyat.- 


My attention has been drawn to the various 
sections of the Bengal Tenancy Act like 
ss. 19, 20, 21 and 22, and the general scheme 
of the enactment to show the -various types 


of tenants that are-contemplated by that ` 


enactment and the various incidents 
connected with those tenancies or raiyati 
rights. Mr.-B. N. Mitter appearing on 
behalf of the plaintiff-respondents has urged 
that the order of the lower Appellate Court 
decreeing the suit was perfectly in order 
because if one looks at the receipts one will 
find that they are more than -twelve years 
old and it must be presumed that the lower 
Appellate Court saw these pieces of docu- 


mentary evidencé befort delivering “his - 
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judgment and, therefore, his finding means 
a finding of fact which should not be 
interfered with in second appeal. I am 
afraid the lower Appellate Caurt did not: 
consider it important to refer to the age of 
the‘receipts and the statement that he must 
have looked into the age of these documents 
before coming to his finding goes against 
the respondents to this extent that 
although the age of the receipts was 
starting in the face, the lower Appellate 
Court did not act upon it nor even mention 
the fact in his judgment. All that he did 
was to base his finding upon the fact that 
the receipts showed that the plaintiffs were 
recognised as tenants. Reference has been 
made to the case in Bindeshwari Prasad 
Singh v. Kesho Prasad Singh (1), in which 
their Lordships at page 167* remarked that: 

“A right of occupancy under the Bengal Tenancy 
Act, 1885, appears tobe a statutory- right, and is not 
conferred by a gift from a proprietor.” 

That being so, the lower Appellate Court. 
having discarded the case of the plaintiffs: 
with regard to the question of heirship and 
settlement and on the third point having 
come to this finding alone that the plaintiffs 
were recognised as tenants by the contest-' 
ing landlords, the decree based on this 
finding must be set aside because there isa, 
big gap between the finding that the: 
tenant was recognised as such by the’ 
landlord and an order that the tenant 
should be recognised as an occupancy 
raiyat. Under these circumstances, 1 would 
set aside the decree ofthe lower Appellate” 
Court and restore that of the Munsif. The 
appeal is accordingly allowed with costs. 
Leave to appeal under the Letters Patent. 
is refused. 

N. Appeal allowed. 

(1) 53 IA 164; ALR 1926 PO 79; 95 Ind, Cas.. 
1025; 5 Pat. 631; 7 P'L T 553; 44 O LJ 86;51 M Li 
J 587; 31 O-W N 74 (P 0). à 

*Page of 691. A.—lLEd.] 








< NAGPUR HIGH COURT 
First Civil Appeal No. 119 of 1932 
August 7, 1936" 
STONE, C. J. AND NIYOGI, J. 
KASTURCHAND AND ANoTAER— 
` APPELLANTS “ 
versus -> : 
Musammat WAZIR BEGAM ‘AND OTHERS 
ON —RESPONDENTS . i 
Practice— Burden of proof—Attachment in execution 
—Objection by wife dismissed—Her suit for declaration 
that property belongel to her—Burden of proof, on; 
whom lies—Muhammadan Law-*Dower—Dow@r debt,, 
nature of —Transfer of property in liew of ` dower" 


Hi 
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in preference to other creditors—Transfer, whether 
fraudulent —Registration—Deed of alicnation—Con- 
veyance, when complete— Civil Procedure Code {Act 
V of 1908), s. 64—Non-attaching decree-holder, whe- 
ther con rely on third party attachment. 

Where after the dismissal of an objection brought by 
the wife of the judgment-debtor in execution proceed- 
ing that a certain house sought to be attached is hers, 
she brings a suit for a declaration that the house be- 
longed to her and was not liable in execution, the 
burden of proof is upon her to show that the-aliena- 
tion which caused the suit houss which was the 


Property of her husband (the judgment-debtor) to’ 


become her house, was not a fraudulent alienation 
and that it was made bona fide and for consideration. 
[p. 49, col, 1] >. - 

. It isa part ofthe Muhammadan Law ‘that while 
on the one hand divorce is very easy at the instance 


òf a husband and can be done by his unilateral act, 


the wifé is protected by the “practically” universal 
practice of settling a payment to be made by the 
husband which payment should be made, but often 
is-not, atthe time ofmarriage. In respect of that 
agreement the wifeis asmuch a creditor as a person 
would be who had sold the husband goody; and if 
she fees her husband in difficulties, it does not 


make it dishonest for herto reczive an alienation ` 
(to the exclusion of other creditors) which satisfies © 
that indebtedness to her, which for a contract to. 
have been completely carried out, should have been ` 
made to her long before, at tha time of marriage, - 
as in the majority of cases. Musahar Sahu y. Hakim - 


Lelx(2), relied on. [p. 59, col. 2] 


The alienation is complete. when the conveyancing ` 


document is completed and is not postponed ` until 


the date of registration. Kalyansundaram Pillai v. - 


Karuppa Mooppanar (8) and Venkatasubba Shri- 

nivas v, Subba Rama (4), relied on. [p. 51, cal, 1] 
The non-attaching decree-holders are not entitled 

to rely on the third party attachment even whare 


the proceeding has reached the stage of an applica- - 


tion for rateable distribution.s Annamalai Chettiar 
v. Palamalat (5) and Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (6), relied on. [p. 52, col. 1.) 


F. C. A. from the decree of the Court of 


‘the Additional Judge, to the Court of the | 


Sub-Judge, First Class, Nagpur, dated July 
26, 1932, in C. S No. 35 of 1932, 

Mr. B. R. Mandlekar, for the Appellants. 

Mr. Abdul Razak Khan, for the Res- 
pondents. 

Judgment.—The judgment will te the 
same in F., A. No. 121 of 1932. 

‘This isan appeal bythe defendants in 
a. suit brought by the plaintiff for a dec- 
laration that certain house sought to be 
taken in execution by the defendants is 
not liable to execution being the house of 
the plaintiff. The plaintiff has already 
been an objector-in execution proceedings 
and her objection in those proceedings 
was dismissed. It is, therefore, agreed that 
the burden of-proof is upon her to show 


that the alienation which caused the suit . 


house which wasihe property of her hus- 
band (judgment-debtor). 40 become her 
house, 48 not a fraudulent alienation, that it 
was made bona fide and for consideration, 
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' The learned trial Judge has found Ab a 
fact "that the transaction is bona fide and 
for consideration. . ' . 

To make- the trend of the argument 
clear, it ig desirable to give some dates. 
On June 14, 1926, a third party attached 
the suit property and that attachment con* 
tinued all through the material dates that 
will be under discussion “hereafter until 
towards the end of 1927. On May 19, 
1927, the judgment-debtor (husband of the’ 
plaintiff) pirchased the stamp paper on 
which cn the same ‘day the so-called gift 
deed (Ex, P-3) was written and executed.’ 
On July 11, 1927, ‘the present defendant. 
attachéd the house. On. Jitily-13, 1927, the. 
document was registered. The attachment, 
which falls-to be considered in F. A. No. 121 
of 1932: was made in July . of 1928, 


and except as, regards that date, the two, 


cases stand on all fours and the arguments, 
that would apply to the one wou!d apply 
to {he other. ee 


The date of marriage between thé plain=* 


tiff and the judgment-debtor was December 
21, 1924. There is evidence ;thaf, before. 


the marriage, it was agreed that the‘hus-' 


a r 


aoa 


band should pay to the bride Rs. 2,500'to' 


take the form of ‘a house worth Rs. 1,500 to ' 


be given hefcre marriage and: cash of a! 
`- thousand rupees tobe given on demand., 


Register relating to. 


The entries- in -the 


that matter appear as a thousand rupees’ 


-to be paid on demand. The witnesses that 


h 


have been called have. shown that the- 


reason why the thousand rupees only ap-: 
pears is that Rs. 1,500 (part of the arrange-' 
ment) had already been satisfied before 


the marriage by the transfer of a house. 


by the husband to the wife. That ‘wag 
the position as understood by all the 


parties until shortly after the marriage. 


when the wife discovered that the so- 
called transfer of the fifteen hundred 
rupees house to her took the fcrm ofa 
will so that the alienation was not opera- 


tive immediately but only on .tke death of | 


her husband. Secondly, and more fatally, 
she found that the house in question did 


relatives. ae | 
Not unnaturally in that state of affairs, 


“not belong io her husband but to one of his - 


ihere was considerable dispute beiwecn ` 


her’and her husband and she was insist- 


- iog- that this fraud should be put righi, 


and it was, according to the evidence, pus 


right bythe husband eventually transfer- ’ 


- ying-to. her a better house in liew both 


of. the. fifteen hundred rupees house which ` 


- was not his-and the obligation to givea ~ 


“on that 


‘and 


“50 


thousand rupees’6n demand to his wife. 
he house in question is the subjecit- 
matter of the go-caJled gift -deed which 
I should prefer to call a transfer deed, 
dated May 19, 1927. 
The following attacks have been made 
g transaction. Iirsily, it is said 
that the value of the house being Rs. 6,000 
and the Lusbend being in difficulties, the 
transfer is a palpable screen and not 
bona fide. The particular objection de- 
pends upon tke value of the house. The 
learned trial Judge on a perusal of the 
evidence has come to the conclusion that 
there is nothing to show that the house 
is worth anything more than Rs. “2,500. 
We gave the appellants in these appeals 
the opportunity of having the house 
(Counsel forthe respondents coneurring) 
if they would pay to the plaintiff Rs. 2,500. 


hey have declined that offer and from. 
the moment they declined it, it is appar-. 


ent that, at any rate now, this house’is 
not worth more than Rs. 2,500. It istrue 
that there is a difference between tke 


value now and in 1927; but in our opinion, 


in view of the finding of the trial Judge 
in view of the rejection of the 
offer which we made, thereis no suffi- 
cient material inthis case to justify coming 
to a conclusion other than that the 
trial ‘Judge came to on the question 
of value. 

‘Next, it is said the whole thingis an 
imaginary transaction: the wife had ‘already 
received her dower and anyhow the dower 
was nothing more than a thousand rupees. 
A suggestion is thrown out that even the 
thousand rupees had already been paid to 
her and consequently this is a case similar 
to that which was considered by the Privy 
Council in Mohammad Ali v. Bismillah 
Begam (1), a case where at the time of the 
transaction which purported io be an 
alienation in satisfaction of her dower 
debt, there was no dower debt and it was 
simply a fraudulent expedient to sereen 
the property from creditors. As to this, 
there is emple evidence that there was 
the arrangement of the fifteen hundred 
tupees house and the arrangement of -the 
thousand rupees ‘eash to be paid on de- 
mand. The arrangement as regards the 
fifteen hundred rupees house had, in fact, 
been carried out; only, it had been carried 
out in the, fraudulent way we have noted 
above, which, of course; was a way that 


@® A IR1930 P Q 255; 128 Ind. Oas. 647;70 W 


N #21; 33 Bom. LR 155; 35 OW N 324; 60M L J 


341; 33 L W 997; (1931) MWNI@O). | 
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the" wife was entitied to complain of. That 
matter had not been put right until this 
alienation dated May 19, 1927. There is 
not the long period cf time that elapsed 
in the 1936 Privy Council case. There is ° 
a comparatively short period of time some of 
which wasspent in the wife making the 
discovery that she had been defrauded 
by her husband. 

We are, therefore, of the opinion that 
it has’ not been shown that this: is a 
fraudulent transaction. On the contrary, 
the plaintiff has satisfied the burden of 
yroof that, is upon her to show that the 
transaction was for consideration, wes a 
real transaction and was impiementing 
the obligation which her husband ‘was 
under to ker and we desire to draw 
attention to the observations of their 
Lordships of the Judicial Committee. in 
Musahar Sahu v. Hakim Lal (2) :=— . 

“As matter of law their Lordships take:it to 
be clear that in a case in which no considera- 
tion of the law of bankruptcy applies, “there 
is nothing to prevent a debtor paying one creditor 
in full and leaving others unpaid although the 
result may be that the rest of his assets will 
be insufficient to provide for the payment of the 
rest Of his ebts.....c.c.cessscsssssssee cheese see sree ene TRG 
transfer which defeats or delays creditors is not - 
ən instrument which. prefers one creditor to an- 
other, but an instrument which removes property 
from the creditors tothe benefit ofthe debtor, The 
debtor must not retain a benefit for himself,” 


We comment that it makes no difference 
that the transferee in cases of this nature 
is the debtor’s wife. It is a part of the 
Muhammadan Law that while on the one 
hand divorce is very easy at the instance 
of a husband and can be-done by his uni- 
lateral act, the wife is protected by the 
practically universal practice of settling 
a payment to 
which payment should be made, but often 
is not, at thetime of marriage. In res- 
pect of that agreement the wife is as 
much a creditor as a person would be 
who had sold the husband goods; and: 
if she sees her husband in difficulties, 
ib does not make it dishonest for her to 
receive an alienaticn which satisfies that 
indebtedness to her, which for a contract to 
have been completely carried out, should 
to ker long before, 
at the time cf marriage, as in the majority 
of cases. 

The next ground. of attack is based 
upon the now exploded view expressed 
by certain High Courts in India that 


(2) 43 C521; 32 Ind. Cas, 343; 30 M LJ116; 3 
L W 207; 200 W N°393; 14 A L J 198; (1916) 1 
MWN 198; 19M L T203; 230 L J408; 18 Bom, 
LR 378; 43 TA10L(P C). | 


be made by ihe husband ` 


1937 
owing to the wording of the Transfer of 
Property Act,a transfer is not complete 
until it has been registered. Therefore, 
it is said, this transfer deed of May 19, 
1927, was nota completed. transfer until 
the date on which it was registered, that 
is, July 13, 
ment being July 11, 1927, the attaching 
creditor has priority. That matter was, 
as We have indicated, a matter of con- 
siderable doubt and difficulty until 1926 
when the case ‘of Kalyanasundaram Pillai 
V. Karuppa Mooppanar 13), came before their 
Lordships (who ?) then decided (they. were 
considering a gift and s. 123 of the Transfer 
of Properly Act) that a gift is complete 
when the deed of gift was complete and 


a transfer is not postponed until the date - 


of registration. This matter was further 
considered by their Lordships and that 
decision was followed in- 1928 in Ven- 
katasubba Shrinivas v. Subba Rama (4): 
From that date we take it as established 
by authority that is binding upon us that 
ina case of transfer by gift (s. 123, 


1927, the date of attach-~ 
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It is said that this alienor was on that - 


Transfer of Property Act) or by sale ` 


(s. 94, Transfer of Property Act) the aliena- 

-tion is complete when the conveyancing 
‘document is completed and is not postponed 
‘until the date of registration. We observe 
that in this case ib would appear from 
the evidence that the deed of transfer 
‘was not merely executed but completed 
‘and delivered on May 19, 1937. 

The next line of attack is a return to 
‘the allegation that this is a fraudulent 
‘attempt to screen property and is based 
on the argument that as the attachment 
‘was on July 11, 1927, and the registration 
was on July 18, 1927, the true date of the 
‘document was not May 19, 1927, but 
‘some time after July 11, 1927, and 
May 19, 1927, is merely a falsification of 
the document in the nature of a forgery 
making the document tell a lie about 
itself by wrongly stating its date. Apart 
from the various presumptions that arise 
to prevent such- a conclusion, in the 
absence of any evidence one way or 
another, there ishere the very material 
fact that the stamp was purchased on 
May 19. ` 


“mittee made in Mina Kumari 


ŝi- 


date, nearly two months before the attach- 
ment, arming himself to be.raady for the 
trouble that he saw coming. aid while 
arming himself with stamp paper he did 
not-go further and complete this stamp 
paper by, writing on it the necessary aliena- 
tions that he .contemplated making 
order to defeat his creditors. Our-only 


in . 


observation on this ground of attack is ` 


that it has its-foundations in the ingenuity 
of Counsel aud not in the evidence. j 


continued until after, July, 1927. It'is 
said that by s. 64 of the Civil Procedure 
Code it is provided : ’ 

“Where an attachment has been ‘made, any 
private transfer or delivery of the property attach- 
ed or of any interest therein end any payment to 
thie judgment-debtor of any debt, dividendor other 


- monies contrary to such attachment, shall be void as 


against all claims enforcéable under the attach- 
ment.” ; 

Now, it is said that this is a claim 
enforceable -under the attachment and not 
only enforceable under the attachment by 
the attaching creditor (a third party) but 
enforceable by another attaching creditor, 
the defendant in this action. In. our 


opinion, if is not enforceable by the 
defendant in this action -this claim 
is .not enforceable under that at- 
tachment until that attachment - has 


reached the stage of bringing the assets 
to the executing Court. The old section, 
the place of which has been taken by the 
presents. 64, was s. 295. In Annamalai 


. Chettiar v. Palamalai (5), their Lordships 


of the Madras’ High Court quote: the 
following observations of the Jndicial Com- 
Bibi v. 
Bijoy Singh Dudhuria (6): : 


“To bring s. 295 into play certain conditions are 


necessary, and one of them is that there should be 
assets held by the Court.” 


of some | 


There the Full Bench of the Madras High 
Court was considering on a reference the | 


following question : 

“Whether non-attaching decree-holders who have 
applied for rateable distribution under a subsisting 
attachment which has since been .raised by the 


satisfaction of the decree or otherwise, are entitled | 
to question a private alienation made during ths — 


continuance ofsuch attachment?” 


The answer was that the other decrece 


(5) 41 M 265; 43 Ind. Cas 539; 22 M LT 401; 33 M 


. LJ 707; (1917) M W N 882;7 L W 298(F B). ` 


(6)44 C 662; 40 Ind. Cas. 242; 1 P L W 495:5 T, 


, W 711; 32 M L J 425; 2L W N 585; 21M LT 314, 


) -15 A DJ 382;250 L J 508; 19 Bom, L R 424; (1917 
> MW N 478; 4414 72 (PO), i (1917) 
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holders “were “not entitled-'to question the . 
alienation’ .under.s. 64 of the Civil Pro- ` 


cedure: Code.” According to that deċision 
a. pereon in a position’ similar to the 
decree holders here is not entitled to rely 
on tke) third party attachment even where 
the’. proceeding. has reached ‘the stage of 


an ‘application for rateable distribution. - 


Here, there is no application for rateable 


distribution so that thero ate two links - 


at-least- missing in the chain: (1) the 


attaching ‘creditor under the attachment ' 


made in 1926 never got the assets into 
the’ executing Court, and (2) the present 
attaching creditor under the attachment 
in 1927 never applied . for rateable dis- 
tribution. That earlier attachment was 
subsequently raised and passes out of the 
Slang. In our opinion, this ground of attack 
ails. 


Then it-is said that the plaintiff is out . 


of time owing to the operation of Art. 11 (1) 


of the Limitation Act, which, in the case 


of a suit ‘by a person against whom an 
ordér'is passed on his objection in execu- 
tion proceedings, fixes one .year. The 
dates -are as follows: the objection order 
was passed on March 5, 1928. The plaint 


was presented in one Court on September - 


15, 1928; of course, in time. That was 
returned by that Court for presentation 
to what that Court held as the proper 
Court on December 14, 1928. The plaintiff 
challenging the correctness of that order 
appealed on February 6, 1929, and the 
-appeal was dismissed on September 2, 
1929, and -the plaint was presented to 
the Court as decided by the first Court, 
on November 25, 1929. In our opinion the 
Plaintiff has been litigating the matter in 
a.Court which she bona fide believed to 
be the correct tribunal, believed that to 
the extent of incurring costs of an appeal 
against the decision that it was not the 
correct tribunal for something like 10 
months. Those 10 months must be taken 
into account in considering the period that 
has elapsed between the date of suit and 
the date when the plaint was eventually filed 
in the correct Court, and if this is so taken 
into account, the time that has expired is 
less than a year. The limitation point, 
therefore, in cur opinion, fails. 

The result is that the appeal is dismissed 
with costs. One set of fees to be divided 
egually? i 
D : Appeal dismissed, 
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OUDH CHIEF COURT 
Second Civil Appeals Nos. 322, 323 and 
324 cf 1934 
December 23, 1936 
Nanavorty AND Suita, JJ. 
f SHARIF ‘AHMAD AND otarRs— 
APPELLANTS 
versus 
H. HUNTER, LIQUIDATOR anD ofans 
| —RESPONDENTS 
Charge—Allowances thrown on particular estates— 
Charge, if created~Will —Construclion—Allowances 
for certain persons specified to be for life—Allow- 
. ances of others, if heritable~Transfer of Property 
Act (IV *of 1869), s. 6 (dd)—Right to future main- 
tenance, if transferable—Purchaser of property with 
notice of charge—Whether can set up defence that 
he did not believe them to be binding—Charge-holder 
entitled 10 payment against whole estate—Purchaser 
of portion paying whole—Right to contribution. 

Where particular allowances are thrown on parti- 
calar estates, it means that the allowances are to` 

“be paid out of the profits of the specified estates 

and accordingly constitute a charge on those estates, 
Wheré in the list of persons given at the foot of a 

will if was clearly specified in the case of some of - 

the beneficiaries that the allowances in their favour 

. were to be for life and in the case of others no such 
specification was made: 

Held, that in the case of the latter the allowances 
were heritable. H. Hunter, Liquidator of Bank of 
Upper India, Ltd. v. Nisar Ahmad (1), followed. 

The right to future maintenance under s. 6 (dd), 
Transler of Property Act, is a purely personal right 
and is transferable, Bhagwati v. Raghubar Dayal ` 
(2) and Madan Lal v. Lal Ambika Bakhsh (3), relied 
on. . F 
* If a person purchases property with notice of 
certain alleged charges upon it, and those charges 
afterwards turn out to be legally enforceable against 
that property, the purchaser cannot possibly be al- 
lowed to set up a defence that although he knew of 
those alleged charges, he did not believe them to be 
valid and binding. 

Charge-holders will be entitled to enforce pay- 
ment against the whole or any portion of the prop- - 
erty charged. Ifa person who has purchased only 
a portion of the property, is made to pay the whole 
amount, his remedy will be m asuit for contribution, 
H. Hunter, Liquidator of Bank of Upper India, Lid. 
v. Nisar Ahmad (1), Sheo Tahal Ojha v. Sheodan 


- Rai (4) and Ghasi Khan v. Kishori Ramanji Maha- 


raj (5), relied on. 

8. CO. A. 
Additional Sub-Judge 
dated July 26, 1934. 

Messrs. M. Wasim and Ali Hasan, for 
the Appellants. | 

Messrs. R. B. Lal and I. A. Abbasi, for 
the Respondents. 

Judgment.—The facts of this case are 
stated in our order of October 29, 1936, 
by which we referred the following issue fer 
decision by a Full Bench*. 

“Did the will of Chaudhri Sarfaraz Ahmad 
create any interest in his estate in favourof the 
predecessors of thé plaintifis. So as to bring into 
operation the provisions of s. 13 of éhe Oudh 
Estates Act, (Act-I of 1869), as it then stood ?” 


+See 166 Ind, Cas, 417, [Ed] 


against the order of the 
of Bara Banki, 
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' This question has been answered’ by 
the Full Benchin the negative, and the 
result is that the will of Chaudhri Sarfaraz 
Ahmad does not fail by reason of the 
provisions of 8. 13 of the Oudh Estates 
Act, (Act T of 1869). On. these’ appeals 
coming up before us again, however, after 
the decision of the Full "Bench, it was 
contended by the | learned Counsel for 
Mr. Hunter that a number òf. points re- 
main for decision. The first point he 
takes is that the will of Chaudhri Sar- 
{faraz Ahmad created no “charge” on any 
part of his estate. We think thet there 
is no force in this contention.. The will 
gave details of portions of the estate.out 
of which it was clearly the intention of 
the testator that the allowance mentioned 
under -those portions should be met. The 
allowances now in question come under 
the heading “Maraat Taluqa Bhilwal,” 
thet is to say, allowances relating to 
Bhilwal Estate. This will has been previously 
‘considered bya Bench of this Court in 
the case of H. Hunter, Liquidator of Bank 
‘of Upper India, Ltd. v. Nisar Ahmad, 9 O. 
W.N. 900(1). The decision in that case 
not being between these patties, does 
not operate as res judicata” for the pur- 
pose of the present appeals, but the 
learned Judges who decided that case 


took precisely the same view that” 
‘we ourselves take. They held (vide 
p. 905* of the report) that the fact 


` that particular allowances had been thrown 
‘on particular estates obviously meant 
that those allowances were to be paid out 
-of the profits of the specified estates, 
“and accordingly constituted a charge on 
those estates. We, therefore, held that the 
allowances now in question were made a 
charge on the Bhilwal estate. 

The next point taken is that the de- 
cisión, (vide Ex. 8) dated April 29, 1893, 
‘in the suit brought by Fazi Ahmad and 
Mukhtar Ahmad, two-of the sons of Malik 
“Chhanga, and Musammat Amiran, the 
-widow of the third son, Ghani Ahmad, 
‘against the Deputy Commissioner of Bara 
` Banki as Manager of the Court of Wards 
for the Bhilwal estate, does not operate 
‘as “res judicata” on the point of ° the 
-heritability of these allowances. The con- 
‘tention of the learned Counsel ‘for Mr. 
Hunter is that these allowances-did not 


‘descend beyond Malik Chhanga and his ` 
As regards the question of “res 


sons. 


- () 90 WN 900; 113 Ind. Cas, 692; A I R 1932 
Lough 336; Ind. Rul. (1933) Oudh 194; 8 Luck, 168. 
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. Other beneficiaries 


„Bakhsh. It 


- deceased and 
. names of histwo widows are 
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judicata,” the ‘contention ” -óf the: Jéarngd 
Counsel was that it’was- npt necessary 
for the purposes of that -case~ to ‘decid’ 
whether the allowances were heritablezbe- 
yond the three sons of Malik: Chhañgä, 
ana that therefore, a decision’ on ‘that 
point-need not have been. given; and 
ought not to have been given. ‘The: fact 
remains however, that the first issue from 
ed in that suit was as follows :: 

“Whether the. particular maintenance was 
heritable as a whole ?” ot 

That issue was answered in ithe af 
mative, and we can find nothing in s. 11 
of the Gode of Civil Frocedure which 
lends support to the arguments advanced 


-by the learned Counsel for Mr. Hunter, 
. Furthermore, in that very suit ‘the widow 


of Ghani Ahmad, one of the sons of Malik 
Chhanga, was one of the plaintiffs; and 
it is, therefore, clear that the question 
whether the allowances were heritable be- 
yond the lifetime of Malik Chhanga’s sons 
directly arose in that case, as far as the 
widow was concerned. Yet again, the will 
of Chaudhri’ Sarfaraz Ahmad clearly 
specified in the case of some of his bene- 
ficiaries that the allowances in their favour 
were to- be for life. In other cases no 
such specification was made, and it was 
not made in the case of the allowance 
provided for Malik Chhanga and ‘his sons. 
Specified under the 
heading of the Bhilwali estate wera two 
widows of one Qalandar Bakhsh. In their 
case also there was no specification ‘that 
the allowances’ were for life only. In con- 
sidering this question of heritability, the 
learned Judges who decided the case re- 
ferred to above, H. Hunter, Liquidator of 


Bank of Upper India, Ltd. v. Nisar Ahmad, 


90. W.N. 900 (1), expressed themselves 
as follows, - (vide p. 905* of the report) : 

“Tt was also argued that the allowance wasnot 
heritable. .In the list of persons who were given 
allowances contained at the foot of the will, in 
the cise of several. persons mentioned in that 
list it was ~ distinctly stated that the allow- 
ances wereforlife. There isno such remark against 
the allowance entered against the name of Qalandar 
is also significant that the .. allow- 
ance is noted against the name of Qalandar Bakhsh 
that in: the details under it, the 
entered. Taking -all 
these circumstances into consideration we agree with 
the Court below that -the allowance was clearly 
intended to be heritable.” . 


We are of. opinion {that the- aoa tan of 
April 29, 1893. operates as 
in this matter, and in any Case we agree 


“with the reasoning of the learned Judges 


eer ee NEE 
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who decided the previous case, which was 
also the reasoning on which the two lower 
Courts have proceeded in the present case. 
We, therefore, hold ihat the allowances now 
in Question were heritable. 
» The next’. contention urged by the 
earned Counsel for Mr. Hunter was that 
even. if the-allowances were heritable, 
_they were not transferable. Reference 
was made tos.6(dd) of the Transfer of 
-Property Act. As to this argument itis 
to be noticed that this clause is. a new 
.one added by the Amending Act of 1929. 
The question of transferability arises in 
the present suit with reference do the will 
. Ex. -19, executed by Fazli Ahmad on 
November 12, 1903, in favour of his daughter- 
-in-law, Mi usammat Rau fan, and his grandson, 
-Mohammad Ibrahim, (Musammat “Raufan's 
son),. plaintiff No. 4 and the wiil, Ex. 
15, executed by Musammat Amiran on 
: March 1, 1911, in favour of the plaintiffs 
Nos. 1 to 3. Those wills were executed 
long before the amendment of the Trans- 
fer of Property Actin this matter in 1929, 
-and we, therefore, doubt whether they 
.can be said to be affected by the provi- 
„sions of s.6(dd) of the Act as it now 
stands. However that may be, the learn- 
.ed Counsel for the plaintiffs has referred 
usto arecent decision by a Bench of this 
Gourt, of which one of us was a member 
reported as Bhagwati v. Raghubar Dayal, 
1935-0. W. N. 1134 (2). In that case it 
was held that a right to future mainten- 
ance as contemplated by the Legislature 
in s. 6 (dd) of the Transfer of Property 
Act and s. 60 (1) (n) of the Code of Civil 
Procedure means a personal right for the 
‘maintenance or personal enjoyment of the 
grantee, anddoes not include a heritable 
interest in land. It is true that accord- 
ing to the Jfull Bench decision in the 
present case the plaintiffs have not an 
` interest in the estate within the meaning 
ofs. 13 0f thé Oudh Estates Act, but we 
“do not think that in the ruling referred to 
above the word “interest” was used i in that 
- sense. That decision followed a decision 
.- of the late Oourt of: the Judicial Commis- 
sioner reported as Madan Lal v. Lal 
Ambika Bakhsh, 24 O. 0. 250 (3), in which, 
with reference to s. 60 (1) (n) of the Code 
of Civil Prccedure, it was said that 

“The right of maintenance Seed by the 
gectior is the right of a particular individual to 


bemaintained. It ig a purely personal right.’ An 
annuity conferred by a will stands 


oh (1935) O ÈW N 1134158 Ind, Cas, 710; 1935 O L 
v02: 8 R O 118" A I R'1936 Ondh 78, 
o 24 O C 250; ro Ind. Cas, 851. 
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different footing. The cass of the deeres-holder is 
etill stronger where the allowance is not personal 
but heritable.” 


It will be noticed that the word “inter- 
est" does not appear in the above passage. 
In that decision s. 60 (1) (n) of the Code 
of Civil Procedure was under considera- 
tion, but the argument appears to us to 
‘apply equally to s. 6 (dd) of. the 
Transfer of Property Act, and it was 
so applied in the Bench decision of 
this Court- referred to above. It was, in 
‘fact, said, (vide page 1138* ofthe report): 

“Tt a pears to us that the ri ightto future main- 
tenance, as contemplated bythe Legislature in both 
these enaclments, meant a personal right for the 
maintenance or personal enjoyment ofthe grantee”. 

We, therefore, think that the contention 
of the learned Counsel for Mr. Hunfer that 
the allowances nowin question were not 
transferable cannot be sustained. 

The learned Counsel for Mr. Hunter next 
argued, with reference to s. 100 of the 
Code of Civil Procedure, that his client had 
no notice of these charges. His conten- 
tion cn this point is somewhat peculiar 
one, inasmuch as Mr, Hunter himself gave 
evidence in this case, (he was D. W. No. “4), 
and he said in cross- ‘examination that he 
got knowledge of the wills of Chaudhri 
Sarfaraz Ahmad and Musammat Bechaun- 
nissa sometime between 1917 and 1921, that 
is, long before he purchased the property 
now in question, which he only did in 1927. 
He said‘ that he acquired this knowledge 
during the: pendency of certain suits by: 
other members of this family. He said 
he was present at many legal consultations 
in connection with these wills, and himself 
read an English translation of some por- 
tions, at any rate, of them. We are 
given to understand that Mr. Hunter was 
told by his legal advisers that these al- 
lowances would not be binding on him,and 
he would not have to pay them. 

We do not see how it can possibly be con- . 
tended:‘that Mr. Hunterhad no notice of 
these charges. It may be that he was ad- 
vised that “they would not be binding on 
him, Lut that is aa entirely different 
matter. In our opinion it is incontroverti- 
ble thatif a person purchases property 
with notice of certain alleged charges upon 
it, andthcse charges afterwards turn ‘out 
to be legally enforceable against that pro- 
perty, the purchaser cannot possibly be 
allowed to setup a defence that although 
he knew of those alleged charges, he did not 
believe them to be valid and binding. We 
must, therefore, Teject the contention af 


“Page of (1938) 0. W. Nd oa 
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Mr. Hunter's lezrned Counsel on this point 
also We may mention that it was con-- 
‘tended for the plaintiffs that the finding of 
the learned Court below that Mr. Hunter 
had full notice and knowledge of these 
charges is a finding of fact, which cannot 
now be questioned. Taking the view we 
do, we need not consider this aspect of the 
matter. 

The next point taken by the learned 
Counsel for Mr. Hunter is that the plaint- 
iffs are estopped from making ‘their pre- 
sent claims by reason of the fact that they 
did not notify them when Mr. Hunter 
bought the property, and reference was 
madeto certain alleged conduct on their 
Paré at the time of the previous litigation 
between Chaudhri Nisar Ahmad, the uncle 
of the plaintiffs Nos. 1 to 3, and Mr. Hunter, 
which litigation formed part of the subject 
of the ruling reported as H. Hunter, Liqui- 
dator of Bank of Upper India, Ltd. v. 
Nisar Ahmad, 90. W. N. 900 (1). What 
precisely that conduct was was not explain- 
edto us by the learned Counsel for Mr. 
Hunter, and he does not desire to press 
that point. This whole point of estoppel 
is not pressed by the learned Coun- 
sel. In any case, we donot see that it has 
any force, and as it is not pressed, it is not 
necessary for us to devote any further time 
to its consideration. ° 

The learned Counsel next argued that 
the suit is bad because Mr. Hunter pur- 
chased onlya portion of the property 
which is concerned with these allowances, 
and that he could not be sued alone in the 
absence of lhe other persons who are in 
possession of the rest of the property. Con- 
nected with this point is the final point 
taken, namely, that in any event Mr. Hunter 
can be saddled with the payment of these 
allowances only in proportion to the amount 
of the properly thatis in his possession. 
This point about proportionate liability was 
also raised in the case reported as H. 
Hunter, Liquidator of Bank of Upper India, 
Ltd. v. Nisar Ahmad, 9 O. W. N. 900 (1). 
The learned Judges who decided that case 
said, (vide page 9064): 

“It isnot denied by the defendant-appellant that-if 
he purchased the property with notice of the charge 
heis liable for the plaintiff's claim. But it is con- 
tended that he was notthe purchaser of the whole 
of the Bhilwal estate and that he cannot, therefore, 
be liable to the whole of the amount clainied. We 
agree with the learned Subordinaie Judge that the 
plaintiffs are, as charge-holders, entitled.to enforce 


payment against the whole or any portion of the . 


propegy charged. If the defendant-appellant is 
made to pay the whole amount, his remedy will 


~*Page of 9 O. W. NAH] 
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lie insa sait for contribution against persons in 
possession of any portion of the Bhilwal 
estate which has not been purchased bythe ap- 
pellant.” - - 


We take the same view, which may 
further be supported by a. Full Bench 
decision of the Allahabad High ` Court, 
reported as Sheo Tahal Ojha v.Sheodan 
Rai, I. L.R: 28 Allahabad 174 (4) and a 
Bench decision of that same Court reported 
in Ghasi Khan v. Kishori Ramanji Maharaj, 
1929 A. L.J. R. 846 (5). It follows from 
that view that the connected argument, to 
the effect that the suit was bad because 
certain other parties were not impleaded, is 
withont substance. These last two points 
saen on behalf of Mr. Hunter, therefore, 
ail. 

The only remaining question is what is 
the total annuel amount payable to the 
plaintiffs? This point has given rise to 
very lengthy and complicated arguments 
before us andit is one of considerable 
difficulty. As we said in our order of refer- 


“ence to the Full Bench, the learned Munsif 


held that a family custom set up by the 
Plaintiffs of the exclusion of daughters 
from inheritance was proved, but the 
learned Additional Subordinate Judge 
found itnot proved. This latter finding, 
it is contended for Mr. Hunter, is a 
finding of fact, which cannot now be ques- 


.tioned. On this point reference was made 


to a decision by a Full Bench of the Al- 
lahabad High Court reported as Municipal 
Board, Benares v. Kanhaiya Lal, I L. R. 
54 Allahabad 6 (6). 5. | 

The view taken by the learned Subordi- 
nate Judge of the meaning of the relevant 
portion of the ‘‘wajib-ul-arz”, (Ex. 23) ofe 
Mauza Garhi Mau, where the plaintiffs and 
their relations reside, is somewhat peculiar. 
The relevant portion of that wajib-ul-arz 
runs as follows :— É 

“Aulad dukhtariko bahalat maujudgi khandan 
men kisi shakhs ke kuchh haq hamare yahan nahin, 
Jab koi khandan zakur men se koina hoto albatta 
aulad dukhtari ko hissa bamujib Shara Sharif ke 
milta hai.” 4 : ; £ 

The learned Subordinate Judge interpreti 
ed the words “aulad, dukitari” as mean- 
ing the sons of daughters and not daugh- 
ters themselves. This would not appear 
to be a correct interpretation of the words, 
but wethink that the contention raised on 
this point on behalf of Mr. Hunter must be 
accepted, namely that the learned Subordi- 

(4) 28 A174; 2 A L J830; A W N 1905, 244. 

(5) (1929) A L J 846; 119; Ind. Cas, 437; A I R 1929 
All. 380; Ind. Rul. (1929) All.10t3 ire 

(6) 54 A 6:134 Ind. Cas, 21; (1931) A L J 757; A T 
R 1931. Al1. 499; Ind, Rul. 19913 AlL.789 (F B.) ai 
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mate Judge's interpretation of the phyaseo- 
logy of that “wajib-ul-are” cannot now bs 
“questioned. The result is that we must 
“take it that daughters were not excluded 
from. their shares according to Muham- 
“madan Law in these allowances. .As a 
‘matter of fact, according to elaborate 
“calculation put before us by the learned 
‚Counsel for” the plaintifs, it appears that 
“owing . tö inter-marriages in the family it 
‘makes’ little difference whether the caleu- 
`Tations, are based on the exclusion .of 
“dauhters ornot. We now ‘proceed tode- 
“6idér what amounts the plaintiffs can 
‘elaime 0 í 
share of Ghani Ahmed, who pre- 


“deceased his brothers, Fazl- Ahmad and 


- Mukhtar Ahmad, would under, Muhamma- 


“dan, Law have passed by inheritance in 


“the following manner: k f 
= 1, One-fourth, (Rs. 25) tọ his widow 
“Musammat Amiran: ` 

“9. Three-eightha each (Rs. 37-8-0) to 
.Fazl Ahmad and Mukhtar Ahmad, who 
- ccording to this computation would have 
‘been entitled to their own shares of Rs. 100 
‘each plis-Rs. 37-8-0.. The plaintiffs’ case, 
“however, before the learned trial Court was 
clearly stated to be that Mukhtar Ahmad's 
‘ghare was only ‘Rs. 100 and they did not 
“plead that it was Rs. 197-890 his legal 
share. Mukhtar Ahmad left iwo sons, 
Nisar Ahmad and Wahid Ahmad, and four 
daughters, | Musammat Mahmud-un-nissa, 
Musdinmat, Raufan, Musammat -Azizan and 
Musammat Rasulan. In this way each of 
the two sons was entitled to one-fourth 
each (Rs. 25) out of Mukhtar Ahmad’s share 
_of Rs. 100, and each of the daughters was 


*-entitled'to one-eighths of Rs, 100, that is to 


say Rs, 12-8-0. Musammat Raufan married 
“Usman Ahmad, who was the son of Fazl 
Ahmad, and the father of Muhammad 
Ibrahim, plaintiff No.4,and Muhammad 
‘Ibrahim is entitled to her share. The shares 
of Musammat Azizan and (Musammat 


““Rasulan are to be left out of consideration, 


this was conceded bythe learned Counsel 
for the plaintiffs. As regards the share 
“of Musammat Mahmud-un-nissa, she and 
“Musammat Taib-un-nissa put in an ap- 
plication before us on September 2 last 
-saying that they do not claim their shares 
-of the allowances, and that if anything is 
due tothem,it may be awarded to the 


“plaintifis.e In this way the share of Musam- - 


mat Mahmud-un-rissa also passes to the 
-přaintiffs Nos. 1,2 and 3, the share of 
-Musammat Taib-un-niss& we shall discuss 
presently. On this computation the plaint- 
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-Ahmad’s share Rs. 25; 


- Musammat Amiran's share was Rs. 25, 
-itis admitted 


-bequeathed by him under the 
-these circumstances 
-Musammat Naim-un-nissa’s share -of Fazl 
Ahmad’s share as being 
than one-sixth of Rs. 87-8-0= Rs. 14-9-4. The 
“total amount due to the plaintiffs Nos: 1-3, 
therefore, comes to Rs. 25 plus Rs. 12 8-0 


‘Ahmad, 
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iffs Nos. 1-3 are entitled in all to the fòl- 

lowing amounts: a 4 
Wahid Ahmads share of Mukhtar 
Musammait Mahmnd-an nissis share. of 

Mukhtar Ahmad’s share Rs. 12-8-0. $ 
To this must be added one-third of Mu- 


_sammat Amiran's share, under her will of 


March 1, 1911, in favour of these pee 

ub 
that it can only be held 
valid in favour of the plaintiffs to the extent 
of Rs. €-5-4. These plaintiffs are also en- 


titled to the share of Afusammat Naim-un- 


nissa inthe share of her father, Fazl 
Ahmad, since she married Wahid Ahmad, 
the father of these plaintiffs. Whate the 


share of Fazl Ahmad wasis a matter of 


some difficulty. Asa matlerof pure com- 
putation, according to the provisions of 
Muhammadan Law, it would appear that 
he wasentitled to one-third of the total 
allowance of Rs. 300 in his own right, and 


- Rs. 37-8 0 out of the share of Ghani Ahmad, 
“hut in his will, Ex. 19, 0f November.12, 


1903, he spoke of his share of the allow- 
ance as Rs. 37-80 and that was the amount 
will. In 
we cannot regard 


anything more 


plus Rs. 8-5 4 plus Rs. 14-9 4=Rs. 60-6-8., 
Coming now to Muhammad Ibrahim, 
plaintiff No. 4, the figures work out as. fol- ` 


lows. He is entitled to one-third (Rs. 29-2-8) 
.of Rs. 87-8-0 under the will of Fazl Ahmad 
_of November 
“and his mother Musammat Raufan. 


12, 1903, in favour of him 
He is 
also entitled to the share of his uncle, 
Siddiq Ahmad who on February 3, 1934, 


_put in an application before the learned 


Subordinate Judge stating- that he’ ac- 
cepted the terms of the wills both of Mu- 
sammat Amiran and Fazl’ Ahmad. He 
was not concerned with the will of Mu- 


.sammat Amiran, since he was not one-of 


her heirs, but as regards the wil of Fazl 
his father. this application had the 
effect of passing his share to Muhammad 
Ibrahim. In this way Muhammad Ibrahim 
gets a further sum of Rs. 29-2-8 He 
further gets Musammat Taib-un-nissa’s 
share of Fazl Abmad’s share in virtue of 
the application we have referred to above, 


which she and Musammat Mahmud-unpnissa 
jointly presented to us on September 2 last. 


That share, for the, reasons. given akova 


œ>» 


-of the negotiation of thêse instruments. 
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in discussing the share of Musammat Naim- 
un-nissa, we take as one-sixth of Rs. 87-8-0, 
that is to say Rs. 14-9-4. Lastly, he gets 
the share of his mother, Musammat 
Raufan, in Mukhtar Ahmad's share, that- 
is to say, one-eighth of Rs. 109, or Rs. 12-8-0. 
In all this plaintiff is, therefore, entitled to 


- Rs. 29-2-8 plus Rs. 29-2-8 plus Rs. 14-9-4 
“plus Rs. 12-8-0=Rs. 


85-6-8. The total 
annual amount that we find dueto the 


- plaintiffs is thus Rs. 145-13-4. We substi- 
tute that amount for 


thé annual amount 
found dueto tbe plaintiff by the learned 
Subordinute Judge and multiplying that 
amountby five we get a total sum of 
Rs. 729:2-8. Thatis the principal amount 
that we decree to the plaintiffs. The pro- 
visions of the learned Munsif as to interest 
will stand. We allow a further period of 
three months to the principal defendant 
Mr. Hunter, for the payment of- this 
amount. In defanlt of payment the porlion 
of the Bhilwal estate in his hands will be 


` sold. 


The result of ihis decision is that the 


- Appeal No. 322 of 1934, of the plaintiffs is 
“allowed in part. Parties will receive and 
"pay costs of thatappeal in proportion to 


their respective success and failure. The 


‘appeals of Mr. Hunter, Nos. 323 and 324 of - 
"1934, are dismissed, with costs. 


We do 
not interfere with the order of the learned 
Subordinate Judge directing each party 


to bear its own costs ththe Courts below. 


. , Appeal No 322 allowed in part. 
N. Appeals Nos. 323 and 324 dismissed. 
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Promissory note—Assignment—Transfer by means 
of registered instrument—Validity of—Hand-note in 
favour of benamidar—Beneficial owner, if can sue 
on tt—Transfer of Property Act (IV of 1882), s. 137 
—Scope of—Transfer of negotiable instrument by 
written instrument, if prohibited. à : 

Endorsement is not the only means by which a 


_negotiable instrament can be trangferred. Chapter IV, 


Negotiable Instruments Act, deals with the eter 
In the 
ordinary way, under s. 48 of ths Act, a hand-note 


would be negotiated by endorsement and delivery - 
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thereof, a promissory note endorsad in blank ‘or a, 
promissory note to the holder or bearer is negotiat- 
ed in simpler, fashion. But-the Negotiable Instru- 
ments Act itself does recognise that negotiable in- 
strumants maybe transferred and for consideration 
otherwise than by negotiation, bscauss s. 118%a) of 
the Act provides that untilthe contrary is proved 
when a negotiable instrument has ben negotiatéd 
or transferred, it shall be presumed that it was 
‘negotiated or transferred for consideration. Conse- 
quently, transfer of a promissory note by means of 
a registered instrament is valid. Peary Pasi v. 
Gauri Lal (1), overruled. : 
[Case-law discussed.] . 
-Where a hand-note is executed in favour of a 
benamidar, it is not open to the defendant to assort 
that the holder of the note is not the beneficial 


owner, and conversely that if a suit isto be based . 


on the Ifand-note it must be instituted by the holder 
whose nama appears on the note, not by another 
person who alleges that the original holder is hig 
benamidar and that he is the beneficial owner 
Subba Narayan Vathiyar v. Ramaswami Aiyar (2) 
Ram Das Sahu v. Chhota Lal Mander (3) and Har. 
kishore Barna v. Gura Mia Chaudhuri (4), relied 


on. 

Section 137 of the Transfer of Property Act ex- 
cludes negotiable instruments from the operation of 
the rule which requires that transfer shall be made 
by a written instrument, because they are ordinarily 
transferred by:negotiation. Nothing in s, 137 pro- 
hibits the transfer of negotiable instruments by 
means of separate written instruments. 


C. R. from an order of the Small Cause 
ioe Judge, Monghyr, dated January 13, 

Mr. S. S. Bose, for the Petitioner. 

Mr. D. C. Varma, for the Opposite Parties, 

James, J—Ramadhin Sahu borrowed:a 
sum of money from Sitaram Marwari for 
which he gave a hand-note. Sitaram Mar- 
wari sold the hand-note to Ghanshyam 
Das Marwari by a registered sale-deed. 
Ghanshyam Das Marwari then sued the 
debtor for recovery of the value of the 
hand-note, basing his suit on the hand- 
note and alsoon the debt which had been 
transferred to him with the hand-note by 
means of the registered instrument. A 
plea of partial payment was put forward 
at the trial by the defendant which the 
Small Cause Court Judge disbelieved; and 
he would have decreed the suit except for 
the fact that he regarded the decision of 
this Court in Peary Pasi v. Gauri Lal (1) 


t 


-as prohibiting. the transfer of a hand-note 
.or of the debt based on it by any other 


means than by endorsement and delivery 
as described in the Negotiable Instruments 
Act. The case originally came before a 


‘Single Judge who reférred it to a Division 


Bench. The Division Bench, doubting the 


„correctness of part of the decision in Peary 


Pasi v. Gauri Lal (1), asked for a references 


‘toalarger Bench. ° 


(1)_ 3 Pat. 655; 151 Ind. Cas. 684: AIR : 


= 
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In Peary Pasi v. Gauri Lal (1) the hand- 
-note was executed not in favour of the 
-Person who- advanced the consideration 
but in the name of a benamidar. The 
assignment was made, not by the benami- 
‘dar whose name appeared upon the note, 
but bythe person who claimed to be the 
beneficial owner; and although itis to bė 
noted that the benamidar expressly agreed 
to the assignment, it is also to be noted that 
in the case before the Bench, ke alleged 
that the debt of which the note was evi- 
denced had keen discharged. There isa 
_gurrent of decisions to the effect that where 
a hand-note is executed in favour of a 
_benamidar, it is not open to the defen- 
‘dant to assert that the holder of the nole 
is not the beneficial owner: Subba Narayan 
Vathiyar v. Ramaswami Aiyar (2) and 
conversely that if a suit isto be based on 
-the hand-note, it must be instiluted by the 
. holder whose name appears on the note, 
: not by another person who alleges that the 
“original holder is his benamidar and that 
‘he is the beneficial owner: Ram Das 
Sahu v. Chhota Lal Mander (3) and Har- 
kishore Barna v. Gura Mia Chaudhuri (4). 
In the case Peary Pasi v. Gauri Lal (1), if 
the benamidar had endorsed the hand-note 
to the beneficial owaer before transfer, or 
if the benamidar had himself executed a 
deed of transfer, the plaintiff's position 
would have been different. The transfer 
in that case was actually made not by the 
person whose name appeared upon the note 
but by the person who claimed to by the 
beneficial owner; but it appears that the 
rule regarding the manner in which negoti- 
able instramenls can be transferred was 
stated somewhat too broadly in the deci- 
sion of the case, so that in the present case 
the learned Small Cause Court Judge consi- 
dered that he was incapable of acting apon 
the transfer by a registered instrument 
which was executed by the original holder. 
“We have to determine whether such a trans- 
fer confers upon the transferee the right 
‘to sue. 

In Muthar Sahib Marcikarv. Kadir Sahib 
Manxaikar (5) the Acting Chief Justice of 
the Madras High Court held that an assign- 
ment of promissory oles by a registered 
instrument gave the assignee the right to 
sue upon them in his own name, though 
the assignee in such circumstances acquired 


(2) 30 ĦM 88; 16M L J 508. 
(3) 9P L T 238; 104 Ind. Cas. 526; A I R 1928 Pat. 


4, 3 

(4) 58 U 752; 191 Ind, Cas 570; A I R 1931 Cal. 387; 
35 O WN 53; 53 CL J 37; Ind, Rul, (1931) Oul, 458, 
. (5) 28 M 544; 15M L J 384, 3 
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only ihe right, title and interest of his 
assignor, whereas the endorsee would have 
all the rights of a holder in due course. In 
1912, in Muthukrishnier v. Veeraraghava 
Iyer (6), Sir Arnold White,’ presiding over a 
Special Bench of the Madras High Court, 
held that where a promissory note had been 
mortgaged to the plaintifis of that case 
without endorsement, the transferee was 
entitled tosue upon the note and was actual- 
ly the only party entitled to sue. In 
Benode Kishore Goswami v. Ashutosh Mukhe- 
padya (7), where a promissory note had 
been transferred by a registered deed of 
gift, the transfer was held to be a valid 
It has been decided ih Burma 
and in the Punjab that such an assign- 
ment could be made in more informal 
fashion and vet be effective. The Burma 
Chief Court in Palawan v. B. Kanu, 66 
Ind. Cas. 501, (8) held tbat -a negotiable 
instrument could be transferred so as to 
enable the transferee to maintain a sulib 
thereon even without endorsement or a 
written assignment. In the Punjab it had 
been held by the Chief Court in Panna 
Lal Lachhman Das v. Hargopal Khubi 
Ram, 51 Ind. Cas..250 (9), that endorsement 
was not the only mode by which a negoti- 
able instmmment could be transferred; it 
can be assigned otherwise and the assignee 
could sue in his owa name, the only dif- 
ference being that the assignee would 
have only the right, title and interest of 
the assignor, while the endorsee would 
have all the rights of a holder in due course 
following tke decisicn in Muthar Sahib 
Maraikar v. Kadir Sahib Maraikar (5) to 
which reference has been made. | 
I do not think that it can be held in 
view of these authorities that endorsement 
is the only means by which a negotiable 
instrument can be transferred. Chapater IV, 
Negotiable Instruments Act, deals with the 
manner of the negotiation of these instru- 
ments. In the ordinary way, under 8. 48 
of the Act, a hand-note such as we have 
before us inthe present case would be ne- 
gotiated by endorsement and delivery there- 
of; a promissory note’ endorsed in blank 
or a promissory note to the holder or bearer 
is negotiated in simpler fashion. But the 
Negotiable Instruments Act itself does 
recognise ihat negotiable instruments may 
(6) 38 M 297, 21 Ind. Cas. 316; A I R 1915 Mad. 
1031; 25 M L J 358; (1913) M W N 839; 14M L T 411. 


(7) 16C WN 666; I4 Ind. Oas. 729. ' -o 
(8) 66 Ind. Cas. 591; A I R 1921 L B 92; 11 LB R 


ba 


(9) 51 Ind. Cas. 250; A'I R 1919 Lah, 8; 29 P R. 
1919; 50 P W R 1920, ' 2 
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be transferred and for consideration other- 
wise than by negotiation, because s. 118 
(a) of the Act provides that until the con- 
trary is proved, when a negotiable instru- 
ment has been negotiated or transferred, 
it shall be presumed that it was negotiated 
or transferred for consideration. - 


In the case now before us the promis- 


sory note was transferred by means of a 


registered insirument; and we have not 
to consider the question of whether tho 
transfer by less formal means other than 
by endorsement would or wowld not be 
valid. Section 130, Transfer of Property Act, 
provides that a transfer of an actionable 
claim shall be effected only by the execu- 
tion. of an instrument in writing; but 
s. 137 of the Act provides that nothing in 
s. 150 shall apply to negotiable instruments. 
Section 187 of the Act excludes negoti- 
able instruments from the operation offthe 
rule which requires that transfer shall be 
made by a written instrument, because 
they are crdinarily transferred by negotia- 
tion. Nothing in s. 137 prohibits the trans- 
fer of. negotiable instruments by means of 
separate written instrument; but the ques- 
tion of wLether in the present instance the 
transferee was entitled to sue as the holder 
cf the hand-note and also as the assignee of 
the debt of which the hand-note was evi- 
dence, dces not arise in this case, because 
he did in fact institute his suit in each of 
those capacities, and when his claim to 
recover the amount of the debt was proved, 
he was entitled to succeed. The ‘defen- 
dants pleaded part payment; but the find- 
ing of the Court was that payment had not 
“been made and thatthe debt claimed in 
the plaint was due. The Small Causé Court 
Judge would hare decreed the suit if he 
had felt that he was able to hold that the 
mode of transfer employed entitled the 
plaintiff to sue ; and in the circumstances, 
I would allow this application, set aside 
the decree of tke Small Cause Court Judge 
and decree the plaintiff's suit with costs 
throughout: kearing fee three gold mohurs. 

‘Courtney-Terrell, C. J—I entirely 
agree. My statement of opinion in Peary 
Pasi v. Gauri Lal (1), to the effect that a 
transfer of a hand-no‘e could not be made 
otherwise than by endorsement and delivery 
was not necessary for the decision 
of ihe case, and moreover, I am now 
convinced that it was erroneous. I was 
misled by the wording of s. 48, Negotiable 
Indiruments Act," and did not notice that 
the transfer of a negotiable instrument is 
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not by that section restricted to the opera. ` 


tion of endorsement. 

- Mohammad Noor, J.—I agree. 
Dhavie, J.—I agree. 
Varma, J—I agree. . 


Ne Application allowed. 





ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 115 and 166 
of 1932 
August 18, 1936 
SULAIMAN, C. J. AND BAJPAI, J. 

“" ABDUL SHAKUR— APPELLANT 
versus 
BADRUDDIN—RESPONDENT 
Court Fees Act (VII of 1870), s. 17, Seh. II, Art. 17 
(iti)—Declaratory suit—Relief consisting of two 
parts = Second part necessary consequence of grant- 
ing first part—Court-fee payabte—Two parts such 
that one does not follow from the other—First part 
going further than what is necessary for granting 

relief on second pari—Court-fee payable. 
Where the relief sought consists of two parts 
which are fuch that the first isthe foundation for 


the second and the second part is a necessary con- . 
sequence of the granting of the first part, then the ` 


two can be taken together as really constituting 
one relief which is quite enough for the purpose of 
decreeing the plaintiff's claim. On the other hand, 
if the two parts are such that the second does not 
necessarily follow from the first or that the first 
goes further than what is necessary for the granting 
of the second part of the’ relief, then one sum of 
Rs. 10 would not be sufficient. “Where, therefore, 
the plaintiff claims a declaration that property is 
wakf-alal-aulad and, therefore, not attachable and 
salable in satisfaction of a debt due by one of the 
defendants to the others, one sum of Rs. 10 as 


-court-fee is enough. Where, however, the plaintiff 


claims a declaration that the property in the suit 
is owned and possessed by the plaintiff and is not 
fit for attachment and sale in satisfaction of a decree 
in favour of the defendants against two pro forma 
defendants, two reliefs are claimed by the plaintiff 
so far as the ownership of the property and the non- 
liahility ofthe property to attachment and sale are 
concerned, the dispute is between the plaintiffs on 
the one hand and the attaching creditor on the 
other. The question whether the plaintiffs are ac- 
tually in possession of the property raises a dis- 
pute between them on the one hand and possibly 
the judgment-debtor on ths other, and in asking for 
a declaration as to posgession the plaintiffs are ask- 
ing for more than is actually necessary for the grant- 
ing of the second part of the relief two distinct 
reliefs having been claimed by the plaintifis and 
two sums of Rs. 10 should be paid. Lakshmi 
Narain Rai v. Dip Narain Rai (2), relied on, Phul 
Kumari v. Ghanshyam Misra (1), distinguished. 


Messrs. M. A. Aziz and L. M. Roy, for 
the Appellant. . 
Mr. Panna Lal, for the Respondent. 
dudgment.—tThese two cases have been 
put up before Us because of the report 
thatthere are deficiencies in the amounts 


. 
e 
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of the court-fees paid in the Court below. 
In First Appeal No. 115 of 1932 the rélief 
claimed by the plaintiffs was in the follow- 
ing terms : Jp te 4. 

“Tt mag be declared that the properties in suit 
are wagf-alal-aulad and are not attachable ‘and 
salable for satisfaction ofthe debt due by defendant 
No. 1 to defendants “Nos. 4 to 19. : 


In First AppealNo. 166 of 1932 the re- 
ief claimed was : wis vee 
l “Tt may be declared that the property in suit is 
owned and possessed by the plaintifis and is not 
fit for attachment and sale in satisfaction of a 
decres in favour of the respondent against the pro 
orma defendant.” | PEVA , 
4 In both the suits the plaintiffs paid 
only Rs 10 as court-fee for a declaratory 
relief. The question is whether the two 


sums of Rs. 10 paid in the two cases are 


sufficient. It seems to us that where the 


“relief sought consists of two parts which 


are such that . the first-is the foundation 
for the second and the second part is a 


“necessary consequence ofthe granting of 
“the first part then the two can be taken 
‘together asreally constituting . one relief 


=> 


“which is quite enough for the purpose of 
` decreeing tho plaintifi's claim... On the 


other hand, if the two parts are such that 
the second does not necessarily follow 


‘from the first or thet the first goes further 
than what is necessary for the granting 
of the second part of the relief, then one 


f Rs, 10 would not be sufficient. So 
far As First Appeal No. 115 of 1932 is con- 


‘cerned, the declaration that the property 


is wakf-alal,aulad is the foundation for 
and would necessarily involve the grant- 
ing of the relief that the property is not 
tiachable and salable for the satisfaction 


of the debt due by defendant No.1 to 


‘defendants Nos. 4 to 19. On the other 


“hand, in First Appeal No. 166 of 1932 the 
: pantie woni succeed if they establish 


that they were the owners of the property 


. which was sought to be attached and pnt 


“up 


for sale in satisfaction of the decree. 
It isnot necsssary forthem to establish 


, that they were actually in possession of 
-the property at the time of the suit. Indeed 


, attachment 


bo far 
and the non-liability. of the property to 


dispute is between the plaintiffs on the one 
hand and the attaching creditor on the 
other. The question: whether the plaintiffs 
are aclualty in possession of the property 
raises a dispute between them on the one 
harfd and possibly the judgment-debtor on 
the other and in -asking for a declaration 


. as to possession the plaintifis are asking 
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.claration as to her possession. 


as the ownership of the property 


and sale are concerned, the . 
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for more than is actually necessary for 
the granting of the second part ofthe 
relief. It, therefore, seems to usthat two 


-distinct reliefs have been claimed by the 


plaintiffs andiwo sumsof Rs. 10 should 
be paid. The case in Phul Kumari. v. 
Ghanshyam Misra (1), isin point. In that 
case the plaintiff who had been in posses- 


sion ofimmovable property under a pur- 


chase, raised objections in the Execution 
Department against the execution of the 
property which was attached by a creditor 
cf another person. Her claim was rejected 
and she thereupon broughta suit fora 
declaration of her title to the property and 
for an injunction restraining defendant 
No. 1 from executing the decree agaipst 
it. -Their Lordships ruled that the case 
fell under Art. 17, sub-s. 1 of Sch. IT, and 
that a court-fee of Rs. 10 was payable as 
it was a suit to alteror set aside a sum- 
mary decision or orderof a Civil Court 
not established by Letters Patent. 

The relief as to her right to the property 


and for injunction were not considered as 
-separate and distinct. 


But in that case 
the plaintiff had been in possession of the 
property and had not asked for any de- 
In Lakshmi 
Narain Raiv. Dip Narain Rai. (2), the 
Bench held that where a declaration had 
beep asked for that the plaintiff was the 
owner in possession of the property in 
suit and there wasa further declaration 
thal a certain decree was accordingly 
null and void, illegal and ineffectual two 
sums-of Rs. 10 were payable. We are, 
therefore, of the opinion that the amount 
of Rs. 10 paidin First Appeal No. 115 of 
1932 is sufficient butthat a further court- 


fee of Rs. 10 is required forthe Court 
below in First Appeal No. 166 of 1932. 
The matter should now go back tothe 


Taxing Officer with regard to the amounts 
paid onthe memorandum of appeal in 
this Court. In First Appeal No. 166 of 1932 
wə grant two. weeks’ time tomake good 
the deficiency. < 
D. Order accordingly. 
(1) 35 C 202; 351 A 92; 12 CW N 169; 7 O L J 36; 10 
Bom. L R 1, 1: Bur. LD R41;54 LJ 10; 17M L J 618; 
2 M L T 506 (P. C}. NA 
(2) (1933) A L J 311; 148 Ind, Cas.-152; AIR 1933 
All. 350; 55 A 274; 6 R A 650. ; as 
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NAGPUR HIGH COURT. 
Criminal Appeal No. 206 of 1936 
September 26, 1936 
GRILLE AND GRUER, JJ. 
SAKHAWAT—APPELLANT 
versus 
EMPEROR— RESPONDENT 


Criminal trial—Trial by jury—Mixed trials with 
aid of jurors and assessors deprecated—Penal Code 
{Act XLV of 1860), s. 436—Ofence under, whether, 
triable by jury—Criminal Circular No. 1-25—Offence 
tried with aid of assessors—No objection—Defect 
held cured under s. 536 (2), Criminal Procedure Code 
—Criminal Procedure Code (Act V of 1898), ss. 307, 
162—Reference—Judge, if should be satisfied that 
verdict is perverse—Statement to Polic8—Use of— 
Whether can be used to prove omissions in statements. 

The cumbrous device of a mixed trial with the 
help of jurors and assessors -is apt to lead to un- 
satisfactory and illogical results. 

Offence under s. 436, Penal Code, is, according to 
column :8 of Sch. II of the Code of Criminal Proce- 
dure, triable inthe Court of Session. -As the offence 
is punishable with transportation for life or impri- 
sonment up to 10 years, it is, according to the 
schedule appended to para. 10 of Criminal Circular 
No. 1-25, triable by jury. . It is true that if it is 
not combined with the offences under s 307, Penal 
Code, it would be disposed of by a Magistrate with 
s. 30 powers under Criminal Circular No. 1-4 (6); 
but where it had been committed to Sessione the 
trial ought to be entirely by jury. Where, however, 
no objection was taken to the procedure adopted, 
the legality of the trial is saved by s. 536 (2) of the 
Criminal Procedure Code. Queen-Empress v. Gan- 
pathi (1), relied on. 

It is not necessary that the Judge must. be satisfi- 


ed- that the verdict is perverse before making e- 


ference under s, 307, Criminal Procedure Code. It 
is sufficient that he should be clearly of opinion 
that the reference is necessary in the interests of 
justice. ‘Ismail Sarkar v. Kéing-Emperor (2), relied 


on. - 

Section 162 of the Criminal Procedure Code, does 
not permit the use of statements to the Police for 
proving the omissions in the statement. The section 
provides that such statements can be used only for 
the purpose of contradiction. Contradiction means 
the setting wp of one statement against another and not 
the setting ap ofa statement against nothing at all. 
Mrs. M. F. Rego v. Emperor (3) and Bihari Mahton 
v. Emperor (4), dissented from. Badri Chowdhury v. 
Emperor (6), relied on. 

Cr. A. from the order of the Courtof the 
Additional Sessions Judge, Jubbulpore, 
dated July 21, 1936, in Sessions trial No. 20 
of 1936. ; 

Mr. W. R. Puranik, for the Crown. : 

Judgment.—This judgment will dispose 
also of Criminal Revision No. 271 of 1936. ‘The 
appellant is one Sakhawat of Mouza Singodi 
who was tried inthe Court of the Addi- 
tional Sessions Judge, Jubbulpore, on 
charges under ss. 307 and 436, Indian Penal 
Code. .One Motilal was also tried along 
with him but hehas been acquitted of 
all the charges. Sakhawét was charged on 
three Counts : : 

(1) under s. 307, Indian Penal. Code for, 


SixuaWat-v. sitpbeor (NAG.) 


“having 
No. 12) by firing a gun at him and there- _ 


" aSS@sgors. e cum bro 
` tríal with the help of jurors and assessors 
_is' apt to lead to unsatisfactory and illogi- 


“No. 1-25, triable by 


- and beside Din Mohammad’s 


oi” 


attempted to murder Shakru (P, 
W. 
by actually causing grievous hurt; 

(2) under s. 307, Indian Penal-Code by 


> 


firing at Jagua (P. W. No. 13) with intent to ` 


kill him ; A 
(3) under s. 436, Indian Penal 
for committing mischief by setting fire to 
the house of Din Mohammad (P. W. No. 14). 
The learned Additional Sessions Judge 
tried the case under s. 307, Indian Penal 
Code withthe help of a jury and under 


Code ` 


“ 


s. 436, with the -help of the same jurors as - 


The cumbrous device of a mixed 


cal results and it is unfortunate that, it 


should have been unnecessarily resorted | 


to in the present case.. We cannot under- 
stand how the Judge fell into the error 


. of thinking that the offence under s. 436, . 


Indian Penal Code was not also triable by . 
a jury. Such an offence is according to - 
column 8 of Sch. II of the Code of Criminal | 


Procedure, triable in the Court of Session. 


As the offence is punishable with transpor- ` 
tation. for. life or imprisonment up to 10 ` 


“years, it is, according to the schedule ap- 


pended to para. 10 of Criminal Circular ` 


jury in the Jubbul- 
pore Revenue District. It is true that if it 
had ‘been not combined with the offences 
under s. 307, Indian Penal Code,. it would 
have been disposed of by a Magistrate 
with s. 80 powers under Criminal Circular 
No. 1-4 (6); but seeing that it had been com- 
mitted to Sessions, the trial ought to have 
been entirely by jury. However, no objec- 
tion seems to have been taken to the proce- 


dure adopted and the legality of the trial is ° 


saved by s. 536 {2) -of the Criminal Procé- 
dure Code; see also Queen-Eimpress v. Gan» 
pathi(l). 

The facts of this case ara somewhat, er- 
traordinary.. They relate to the night of 
January 19, 1936, a night full of alarms and 
excursions for the dwellers in Mouza Sin- 
godi. As appears from the map (Bx. P. 5) 
the house of the accused Sakhawat lies 
between the houses of Asghar (P. W. No. 6) 
and Ponga (P. W. No. 7) to.the west and 
the houses of Din Mohammad (P. W. No. 14) 


-and Jagua (P. W. No. 13) to the east being 


separated from them by a courtyard on each 
side. mi ae 
Adjoining the house of Jagua en the east 
is that of Surji: To the north of these 
houses lies the main road, of the village ; 
-house and 


(1)-23-M 632,- 


Sony 
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on the other side of the road is a vacant 


“house of Kaluwa adjoining which -is the 


house of Toinya. on the westand one of 
Sudhiya on the east. Several houses are 
showr gn the plan including, further to the 
west, that of Shakura, the boy who was 
woufided by the gun. 


The prosecution story triefly is that 
Sakhawat accused was not on good terms 
with his neighbours Jagua and Ponga be- 
cause he suspected criminal intimacy bet- 
ween his wife and Jagua, and because when 
Ponga, his own relation, taking the part 
of Jagua, scolded him for his suspicion. 
Sometime about midnight of January 19, 
1936, Asghar (P. W. No. 6) was awakened by 
the noise of somebody who was trying to 
open the chain by thrusting his hand 
through the door of their house. He gave 
the alarm “thief, thief” and woke up his 
father, Ponga. Several neighbours hearing 
the alarm including Jageshur Bania (P. 
W. No. 20), Hiralal. (P. W. No. 21), one 
Jageshur Brahman (who had a lantern) 
and Shakura (P. W. No. 12) came out. 
Asghar went out and joined them, when 
they got near Jagua’s house, they ‘saw the 
accused, who was wearing a rajai, coming 
from the lane of Surji’s house and going 
towards Kaluwa’s vacant house. They went 
closer to investigate, when a gun was 
fired from Kaluwa’s house and Shakura 
(P. W. No. 12) was hit and wounded on the 
right arm just above the wrist. It was after- 
wards found that there were two wounds 
of gun shot which wentright through the 


arm and one of them had fractured the. 


radius. All these witnesses ran away but 
shortly after they heard another shot. This 
was fired by the accused through a chink 
of the door of Jagua (P. W. No. 13) whose 
door had -been chained from outside. Jagua 
had deposed that Sakhawat first threatened 
to set fire to his house and he recognized 
him from his voice. Fire was actually set 
just after this to the house of Din Moham- 
mad (P. W.No. 14) which adjoins Jagua's 
house on the north. Jagua and Din Moham- 
mad are cousins. It is in evidence that 
careful preparations were made for setting 
fire to the houses of these two persons. (Their 
Lordships considered the evidence and con- 
tinued.) At the trial the appellant gave no 
“evidence in his defence. His presence in 
the village that night and participation 
in the offence have been testified to by 
the following witnesses :—~ ` 


“Asghar (P. W. Ño. 6), Musammat Nidha- 


pia (P. W. No. 10), Shukura (P. W. No. 12), . 


167 10 

Jagua (P. W. No. 13), Din Muhammad (P. 
W. No. 14), Chhutainyan (P. W. No. 15), 
Jageshur Bania (P. W. No. 20) and Hiralal 
(P. W. No. 21). There isalso corroborative 
evidence of other witnesses as to the 
course of events. The jury, however, re- 
fused torely on this evidence and gave 
a verdict of not guilty of the offence of 
attempt to murder. They also gave their 
opinion thatthe appellant should be ac- 
quitted. of the charge under s. 436, Indian 
Penal Code. The learned Additional Ses- 


. sions Judge disagreeing with them con- 


victed Sakhawat under that section and 
sentenced him to rigorous imprisonment for 
three years. Disagreeing with the verdict of 
the assessors and holding it amounts ,to 


a miscarriage of justice he has also refer- . 


red the case under s. 307 cl. (2) of tke 
Criminal Procedure Code. He says. that in 
his opinion the accused is guilty of the 
first charge under s. 307, Indian Penal Code, 
but as the second firing was done simply to 


frighten Jagua, the verdict of the jury of . 
charge was accepted -* 


not guilty on that 
y him. | i 
Itis not necessary that the Judge must 
be satisfied ihat the verdict is perverse 
before making such reference. It is suffi- 


cient that he should he clearly of opinion . 


that the reference is necessary in the 
inteyest of justice: Ismail Sarkar v.:King- 
Emperor (2). As the wording of the sec- 
tionitself implies, the whole case is opened 
béfore the High Court which may exercise 
any ofits appellate powers, and in doing 
so, should consider the entire evidence and 
give due 
Additional Sessions Judge and the jury. 
The present appeal has been lodged from 
jail and the appellant was not represented 
before us but we have had the assistance 
of the learned Government Advosate in 
considering both sides of the case. 


It cannot be disputed that thehappenings | 
alleged by the prosecution have been well . 


established and such a story of shooting, 


wounding and fire raising could nothave been - 


aninvention. It was promptly reported at 
the Police Station by an independent person: 


of the village, tangible evidence was forth- . 
coming such as the charred roof, cakes and . 
„rags soaked with kerosene oil, the lock 


from the outer door, the gun shot wound 


on Shakura’s wrist; the recovery of a slug 
o 


from Jagua’s house anda mark seen on 


‘the wall of his room and also the recovéry 
.of vessel containing keresene oil from an 
„adjoining well. The 


(2) 23 0 W N 747; 46 Ind, Cas, 846; 19 Cr, L J830, 


te 


weight to the opinion of ‘the ` 


important point is . 


1947 
whether Sakhawat has been satisfactorify 
proved to have been the person responsi- 
ble for all these crimes. 

[Their Lordships reviewed the evidence 
and continued]. 

e find considerable importance has 
been attacked to the bringing out of omis- 
sions in the statements recorded by the 
Police and in order to prove these omissions, 
complete statements so made by the wit- 
nesses Ponga, Shakura, Din Muhammad, 
Chhutainyen and Hiralal (whom Asghar 
is said to have corroborated) have been 
proved and have been admitted as Exs. 
1D-J, D-2, 1 D-4, 1 D-7 and 1 D-10. The 
use of statements in the Police diary for 
proving omissions has been countenanced 
in theecase of Mrs. M. F. Rego v. Emperor 
(3); the learned - Additional Judicial Com- 
missioner relied on Bihari Mahton v. 

‘Emperor (4), but did not further discuss 

the point. With all due respect we are 
decidedly of opinion that s. 162 of the 
Criminal Procedure Code does not permit 
the use of statements to the Police for 
such a purpose. The section provides that 
such statements can be used for the pur- 
pose of contradiction. Contradiction means 
the setting ofone statement against an- 
other and not the setting up of a state- 
ment against nothing at all. An illustration 
would make the point clear. If a witness 
in Court says: “I saw A running away"; 
he may be contradicted under s. 162 by 
his statement to the Police “I did notsee 
A running away”. But by proving an 
Omission what the learned Counsel con- 
tradicts is not the statement “T saw A 
running away” but the statement” I stated 
to the Police that I saw A running away” 
Ass. 162 does not -allow the witness to 
depose “I stated to the Police that I saw 
A running away", it follows that there can 
be no basis for eliciting the omission. 
Our argument is further fortified by the 
use of the words “any part of such state- 
ment.....may be used to contradict.” It is 
not said that the whole statement may be 
used. But in order to prove an omission, 
the whole statemént has to be so used, as 
has been done inthe present case. . 

Further, if the whole. statement is thus 
brought on to the record asa defence ex- 
hibit, the prosecution might claim to make 


use of it also for their own purpose, which ` 


(3) 29N L R 251; 143 Ind. Cas. 17; Ind, Rul. (1933) 
Nag. 153; 34 Cr. L J 505; A I R 1933 Nag. 136; 
Cr, Cas, 610. Í 


(4) 10 Pat. 107; 131 Ind: Gas, 801! A I R 1931 Pat. 


152; Ind. Rul. (1931) Pat, 24}; 32 Or, L J 797; (1931) - 


Çr, Cas. 392; 12 P L 1798, 
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would clearly be against the policy of the 
section? This question has been weil dis- 
cussed in Note 10 under s. 162 page SOE of 
Chitaley and Annaji Raos recent com-. 
mentary on the Criminal Procedure Code. 
‘The learned authors favour_the view of 
the Madras and Oalcutta High Courts 
which isin accordance with the opinion 
expressed above. The- Patna High, 
Court is not unanimous on the point 
and: the Lahore High Court in 
Hazara Singh v. Crown (5), seems to- 
think that an omission is sometimes a 
-contradiction and sometimes not. We have 
no doubt that an omission on a vital point is 
significant and ought to be provable in 
favour of the accused, although most of 
the omissions in a statement of the kind 
which is recorded inthe Police diary are 
of no significance whatever. There is - 
much truthin the following remarks of 
Macpherson, J., in dealing with this sec- 
tion in Badri Choudhury v. Emperor (6): 
“Unquestionably the new sub-section has greatly 
enhanced the difficulty of trials because it excludes 
much that was previously admissible as evidence 
on which the Oourts were accustomed to rely. It 
is unfavourable to the prosecution and to a less, 
but still considerable, extent to the defence. It is, 
however, nota sufficient ground for deviating from 
what is intended tobe a rigid rule that such a 
` deviation will favour the accused.” ; 


We hold then that it does not allow the 
proving of omission and that no capital 
can be made out of such omission in the 
present case. : i : 

{After dealing with the evidence their 
Lordships continued.] 

Our conclusion is that the prosecution 
evidence is true and the appeal must be 
dismissed and the reference accepted. We - 
maintain the sentence of three years’ rigorous 
imprisonment under s. 436 and sentence - 
the accused to rigorous imprisonment for ' 


three years on the first charge under s. 307. - - 


The sentences will be served consecutively. 


D. Appeal dismissed. 
(5) 9 Lah. 389; 108 Ind. Cas. }67;29 Cr. LJ 348; A ; 
- IE 1928 Lah. 257; 9 A I Cr. R 559. 
(6) 27 Cr, L J 362; 92 Ind. Cas. 874;6 PL T 620; AI 
R 1926 Pat. 20. 


_- PATNA HIGH COURT 
_ Civil Revision ka Aa 93 and 100 cf 


3 
September 14, 1936 
VARMA, J. 

DEONANDAN THAKUR— 

PETITIONER 
- s versus ae i 2 
| Musammat HANSO KUER ARD otanrs— . 

© OPPOSITE PARTIES Dai 

. _ Patna High Court. General Rules, rr.-14, 15—Sale - 
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A 


e 
ĝi 
~Sale proclaimed to take place on a- day but detual- 
ly taking place one day afier—Material irregularity, 
if constituted—Revision—Lower Court setting. aside 
sale due to misinterpretation of legal position—High 
Court, if will interfere. as E 
The factthat asale in execution which was pro- 
claiméd to take place on a certain date actually took 
place one day after dces not amount to material 
ittegularity in view of rr, l4and 15, Patna High 
Court General Rules. rE - 
Wherethe Court, by ‘a misinterpretation of a 
statute, assumed jurisdiction in respect of a matter 
over which it would not have had jurisdiction if the 


statute had been rightly interpreted, the High Court 


can interfere under s. 115, Civil Procedure Code. ` 


Consequently, where a sale is sat aside on ground < 
of material irregularity as the Court misunderstood., 


the legal position with regard to . sale, the High 
Court will interfere and set aside the 


plied, . 


C. Rev. P. from an order of the District . 


Judge, Muzaffarpur, 
1936. | 
Mr. S. K. Mitter, for the Petitioner. . 
Mr. S. N. Roy, for the Opposite Parties. 


dated January 30, 


Order.—These two applications Nos. 93 t 
and 100 of 1936, arise out of two execution | 


cases, Nos. 561 and 560 of 1934, respectively. 
„It appears that some properties were sold 
in execution of a rent decree and were 
purchased by the petitioner on October 3, 


1934. The opposite parly put in petitions - 
against those sales under O. XXI, r. 90,. 


on the ground that the sales were brought 
about by fraud in publishing and conducl- 
ing the sales and also-on account of certain 
material irregularities. The first Court 
dismissed the -applications on the ground 


that the irregularities and the fraud’ com- í 


plained of were ‘not established by the 


opposite party. Infact he went so far as : I have just now quoted. After holding - 


to hold that all these obstructions were 
being raised by the mortgagee in possession 
and not by the lady in whose name: the 
property actually stood. The judgment- 
debtor went in appealto the District Judge 
of Muzaffarpur and he has held that inas- 
much as the sale was notified to be held 
on October -1, 1934, but actually the sale 
was not held till October 3, he’ seemed to 
think that the provisions of law were not 
complied with and. therefore, the sale 


should be set aside and the application . 


under ©. XXI, r. 90 allowed. He also re- 
ferred to another matter and that was 
theinudequacy of the price fetched; and 
from this he infers that if the property had 
been correctly valued in the sale procla- 
mation, *it would have perhaps fetched 
a better price. Mr. Mitter appearing on 
Behalf of the petitioner, who happens to be 
the auction-purchaser,* urges, that 
learned District Judge has gone wrong in, 
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order, : 
< Chandulal Siraogi v. Purna Chandra Pau? (1), ap-: 


the 
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htlding that the holding of a` sale on 


October 3 was illegal, or that it amounted 
to material irregularity soas to entitle him 
to set aside the sale altogether simply be- 
cause the sale was advertised for October 
l, and it was held on October 3. He has 
drawn my aitentiocn to rr. 


Orders, Civil Vol. 1, Part. 1, Ch. 6, dealing 
with execution of decrees. 
follows:— 


ed in the proviso to O. XXI, r. 43 of the Code, or r. 18 
of this Chapter, to be sold at each: place of sale 
~ shall be egtered in lists for each place the lists of 
movable and immovable properties being distinct. 


of the decrees of each Court severally. Such lisis 
shall bestuck upin the Courts where the sales are to 
be held, in ths case of movables.not less than seven 


Rule 15 runs as follows : i f 

“At the stated hour upon each. fixed date the sales 
shall be commenced, and'shall be’ carried on in the 
` order stated in the 
“be held from day to day, when the 

Court 
- Provided that this rules shall not: interfere with 
T adjournment of any particular gals according to 
aw.” 


except 


doces not take place onthe date for’ which 
itis advertised, the sale becomes a nullity 


14 and 15, 
High Court General Rules and Circular. 


Rule lfrans ag 


The lists shall be so prepared as to contain jn regular’ 
order each item of property to be sold in execution- 


` 


“All property, except property of the nature specifi-‘ 


> days, and in the case of immovables not less than 15. 
. days, before the date fixed for the commencement of 
~ each set of sales.” . 


lists above-mentioned. No. 
- sale shall continue after sunsat; but the sales shall- 


“The learned Judge. seems tobe under- 
_ the impression that simply because‘a sale” 


- or the sale becomes illegal. It. is hest to. 


- quote from his judgment and show to what 
sion by not referring tothe tworules which 


` thatit was not shown that any fraud had 


extent he hasbeen influenced in his deci- . 


on 


is closed and until the lists aro finished: ` 


been practised regarding the publication 
of notices or regarding the proclamation or - 
ihe conduct of the sale, he proceeds to con- 


sider another objection ofthe lawyer ap- 
- pearing on behalf of the opposite party 
who was the appellant- before him: .He 
` gaysi— . 


“But appellant's lawyer contendsthat there wasa `’ 
7 material irregularity in the conduct of the sales, - 


The sales were advertised to take place on October i, 
1934, but actually they were not held till October 
3. It does not 
notice was given to ‘the parties or to the public 
that the sales would be held on that particular day. 
The lawyer appearing for the auction-purchaser in- 
forms me that there are so many sales in the first 


Munsif’s Court that they cannot all beheld on one — 


day andthey are held de die in diem until they are 


- finished, ‘It there area large number of sales to be. 


held, it may be impossible to bold them allin ono 


day; but in that cage they should be divided into 
suitable batches and a day ‘fixed for holding the 
sales ofeach batch. Thenthis arrangement should 
- be notified to the parties and to the general public by 


EN 


appear from the record that any | 
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making -notes on the order sheets-of the execution-case. ° 
With the aid of a suitable rubber-stamp, such 
orders could be prepired and initialed in a short 
time. Order XXI, r. 69; requirés that if any sale is 
adjourned it must be adjourned to a specified date 
and hour and the reason for the adjournment must 
be recorded. It does not appear that the require- 


ments of O XXI, r. 69, have been-followed in these 
two cases.” 


This is áll that: he: says on the question 
of adjournment. Evidently the learned 
Judge is-under the impression that once 
a sale is fixed for one date, it cannot legally 
be held on the next date unless a specified 
date and hour is fixed bv the Court. He 
has lost sight of that state of affaiys for 
which rr. 14and 15, to: which Ihave al- 
réady referred have been specially made. 
As he has niisunderstood the legal position 
with régard to such sales and on that 
ground has sét aside the sale, Iam of 
opinion that his order should be set-aside. 


Thé case in Charidulal Siraogi v. Purna: 


Chandra Paul (1) lays down that where 
the Court, by a misinterpretation of a 
statute, assumed jurisdiction’ in’ respect 
of a matter over which it would not have 
had jurisdiction in the statute had béen 
rightly interpreted, the High Court can 
interfere under s. 115, Civil Procedure Code. 
In this view of the matter, I think that 
this is a matter which is revisable by this 
Court and I would set aside the order of 
the learned District Judge. Mr. Roy has 


urged that the order of the District Judge, ° 


worded as it is towards the end of his judg- 
ment, shows that the order, if it is left to 
stand, will not cause any hardship to any 
party. The auction-purchaser will get his 
money and the judgment-debtor and every- 
body will be satisfied; but the auction- 
purchaser does not seem to be content 
with the position. The argument that has 
been advanced on this point by Mr. Mitter 
on behalf of thé auction-purchaser is that 
although the judgment-debtor has deposit- 
ed the purchase money with the extra 5 
per cent. that was ordered by the Court, 
it was not a set of circumstances which 
would come either under O. XXI, r. 89 or 
r. 90. This is really a matter of mutual 
understanding between. the. parties and 
that should- not affect the decision -of 
thiscase. Theresult is that thé petitions 
aré allowed. There will be no order- for 
costs. 4 a 
N. f ~} Petitions allowed, 

(1) 39 U W N 915; 164 Ind. Gas. 73;9-R O 131, 
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SAMPURAN SINGH T. DEEVE DAYAL (LAH) 


“client—Costs of adjournment. 
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LAHORE HIGH COURT 
First Civil Appeal No. 18 of 1936 
March 20, 1936 i 
< AGHA HAIDAR, J. : 
SAMPURAN SINGH—DEFENDANT— , - 
APPELLANT 
versus = 
DEVI DAYAL—PLAINTIFF AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 
Costs—Property:. purchased subject to mortgage— 


Suit by mortgagee—Purchaser putting off mortgagee 
and making profit from delay — Costs of suit— 


“Half should be borne by purchaser—Adjournment— 


Pleader asked:to admit genuineness of documetit— 
Pleader asking for short adjournment to consult 


A certain property was purchased subject to a 
mortgage. Subsequently a suit was brought on the 
mortgage by the mortgagee. The’ purchaser, who 
was in possession;- tried to put off the mortgagee and 
thus wanted to make as much money from delay as 
possible : 

Held, that the purchaser should bear half the 
taxed costs of the suit, Rama Krishna Ayydr v. 
Raghunath: Ayyar (1), C. A. M. K. Chettyar Firm 
v. P.R. P. L S. Chettyar Firm (2) and Piare Mal 
v. Sham Das (3), distinguished. | 

When a Pleader is asked to admit the genuineness 
of certain documents there and then, he is entitled 
to consult his client and the Court, simply because- 
the Pleader wants a short adjournment to receive 
proper instructions, should not burden him ‘with 
costs, 


F. ©. A. from the preliminary decree of 
the Sub-Judge, First Class, Kasur, dated 
October 8, 1935. ; 

Mr. Sewaram Singh, for the Appellant, 

Mr. Ghulam Mohy-ud-Din Khan, for the 
Respondents. 


Judgment. —This is a defendant's. ap- 
peal in which the question of costs only 
has been raised. On January 26, 1925, 
Sheikh Amin Din mortgaged certain pro- 
perty to Lala- Devi Dial. The mortgage 
money was Rs. 4,000 and the rate of in- 
terest 1 per cent. per mensem. The mort- 
gage amount was to be recovered from 
the mortgaged property. Sardar Sampuran 
Singh, defendant-appellant,. had a money 
decree against the mortgagor and put up 
for sale the property which was already 
subject to the mortgage of Lala Devi Dial 
and purchased it himself forRs. 200. This 
property was. distinctly put tosale sub- 
ject to the rightsof the mortgagee. On 
October 7, 1934, Sardar Sampuran Singh 
obtained possession of the property which 


he had purchased according to law. He 


succeeded, according to the evidence of the 
p:aintiff; in letting out the property on a 


. rent; oftRs- 12 per mensem. Correspéndence 
followed between the parties, both of whom 


are Pleaders, and the defendant no doubt" 
made the absurd demand that.the plaintilf 
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should pay.himasum of Rs. 1,000 to buy 
him out of his rights in the property, in 
satisfaction of his: mortgage. This offer the 
plaintiff nat trally declined to. accept. 

“The. present suit was brought and it 
mu&t be said that the defendant did not 
pfer any serious resistance to the suit 
beyond pleading that.the plaintiff should 
not be allowed future interest as the rate 
of interest. under the mortgage was already 
a heavy one. He did not contest: either 
explicitly or by implication the rate of 
interest stipulated in the mortgage. There 
was.,also some evidence led, about. the 
negotiations which had been going:on bet- 
ween the. parties and- which the Court below 
has‘ not accepted.. The Court has, however, 
while deereeing the plaintiff's suit against 
the. property and exonerating defendant 
No. 1 from. liability under the mortgage, 
awarded ‘costs against’ “him in ‘case ‘the 
Property is, not sufficient to .satisfy the 
whole decretal-amount with-costs. . ` 

The Court below -has relied upon two 
cases, namely, Rama, Krishna Ayyar v. 
Raghunath Ayyar (1) and C.. A.. M. K. 
Chettyar Firm.v..P. R. P. L. S. Chettyar 
Firm (2). In Rama Krishna “Ayyar v. 
Raghunath Ayyar (1) the learned Judges 
were of opinion that the ‘defendant. had 
been raising frivolous and vexatious pleas. 

- This cannot be said to have béen done in 
_the present case. The facts of the Rangoon 
case are quite different and aré distinguish- 
able from thosé of the present case and 
do not require. any detailed - reference. 
The fact, however, remains that defendant 
No. 1 after taking possession of the pro- 
perty proceeded to. receive a very. hand- 
some. return on his. small outlay and when 
the plaintiff demanded the amount, he-first 
put -him off and then made-the.offer that 
the plaintiff should pay. him-a sum. of 
Rs. 1,000. . - . EUS ann hae KS. A 

- Mr. Ghulam “Mohyzud-Din for: the res- 
pondent has relied upon .the case-reported 
in Piara Mal-v. Sham Das-(3). In that case 
the learned Judges were-naturally impres- 
sed: by- the fact that-:the -defendant had 
unlawfully dispossessed the plaintiff: from 
the properly. The facts of. this case are, 
however, different. As: already stated, de- 
fendant No. 1 wanted to make as much 
money out of the delay..as he: could. On 
the other hand, the plaintiff-had no justi- 
fication in delaying his action. “Under all 
. (1) ATR 1931 Mad, 272; 131 Ind, Cas. 151; 33 L W 
263; Ind. Rul. (1931) Mad. 487. - A i 

e (2)A1R193i Rang. 181; 133 Ind Oas. 93; Ind. Rul. 
(1931) Rang. 237° ake Cae ae aa ee 
BYAT R1936 Lah.76.-- Kia 
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the circumstances of the case I think-the 
Court below-would have exercised its proper 
jurisdiction in allowing half the taxed costs 
against defendant No. IL. . had 
‘There is a minor point raised by Sardar 
Sewaram Singh, the learned Counsel. for 
the appellant. He says that on a certain 
date the Pleader for the defendant-appel- 
lant was asked by the Court-.if he was 
prepared to admit certain documents which 
were alleged to have been written by his 
client. , The Pleader stated that he could 
not answer this question without consulte 
ing his client. . On this, the Court adjourned 
the caSe on ,payment of Rs. 30 as costs. 
In my opinion,, when a Pleader.is asked 
to admit the genuineness of certain . docu- 
ments there and then, he is entitled to 
consult, his client and the Court, simply 
because. the Pleader wants a short adjourn- 
ment to receive proper instructions, should 
not burden him with costs. I, therefore, 
set aside the order of the Court below as 
regards this item of Rs. 30. As the parties 
have succeeded and failed in this Court 
fairly equally they shall bear their own 
costs. : 
_D. Appeal partly allowed. 





PATNA HIGH COURT - : 
.’ Civil Appeals No. 81 and 82 of 1934 ` 
October 9, 1936- 


| I Wort, J. > 4 
MAHENDRA NATH SIKHAR—Ptatwtisr 


—APPELLANT 
! versus - ey a 
BHABENDRA CHANDRA ROY—DEFENDANT 
AND oTHERS—Pro forma DEFENDANTS — 
i ` RESPONDENTS . 

Grant—Lost grant—Presumption—Presumption of 
lost grant from state of facts is question of fact 
—Such presumption arises only on long possession 
under claim of definite right. Y a as 

Whether a lost grant 18 to be presumed from a 
given state of facts is a question of fact ; that ‘is 
to say, a Court is not Bound. to presume a lost 
grant though it may doso. It is only in case of long 
possession under the claim ofa definite right that 
the question of presumption of a ‘lost “grant 
arises. Kiran Chandra Roy v. Srinath Chakravarti 
G), followed, Maharani Raj Roop Koer v. Syed Abdul 
Hossein (2) and Sri Nath Roy v. Dina Bandhu Sen 
(3), distinguished. z D 
< A. drom the appellate decrees of the Sub- 
Judge, Purulia, dated September 4, 1933. 

Mr. S. C. Mazumdar, for the Appellant. 


Mr, R.S. Chatterji, for the Respondénts. 

Judgment.—I do not ‘propose “to say 
very much with regard to this ease, as Mr. 
Mazumdar agrees that the whole of his 


appeal depends upon the finding of the 


oo 
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Judge in the Court below that there. could 
be presumption of a‘rent-free grant in 
this case.. According to the learned Advo- 
cate it rests upon the question of whether 
the Judge is right or wrong in coming to 
that conclusion. It is abundantly clear 
that whether a lost grant is to be presum- 
ed from a given state of facts is a question 
of fact, that ig to say, a Court is not bound 
to présume a, lost grant; it may doso. That 
is the position in this.case. In support of 
his contention Mr. Mazumdar appearing on 
behalf of the plaintiff appellant relied upon 
the decision in Kiran Chandra Roy v. 
Srinath Chakravarti (1) where the Judges 


of the ‘Calcutté High Court confirmed the- 


decision of the lower Çourt in-its conclusion 
that” “there was a presumption of a lost 
grant.” "During the course of the judgment 
in’ that case this statement was made: 

“The learned ‘Subordinate Judge has presumed the 
existence of a lost grant. It is only in case of long 
possession under the claim of a definite right that 
the question of presumptiom of a lost grant arises.” - 

The learned Judges-of the Calcutta High 
Court relied. upon two authorities: (1) Maha- 
rani Raj Roop Koer v, Syed Abul. Hossein 
(2) decided by their Lordships of the Judi- 
cial Committee of the-Privy Council, a case 
of a right to a pyne or artificial water- 
course, and (2). Sri Nath Royv. Dina 
Bandhu Sen (31, decided by the Privy: Coun- 
cil—a claim. to an exclusive right of fishery, 
The nature of.those two cases is only to be 
stated to` realize that it is. very different 
from the nature of the one before me, “But 


to Mr. 
have indicated from. the statement of the 
learned Judges: 

“It is only in case of long’ possesion wider the claim 
ota definite right that “the question of preedmyption 
of the lost grant arises.” 

In the present case the learned’ Judgé in 
the. Court below-has made’ this statement: 

“Now, in this particular, case’ there “was‘no 
definite claim of this: right at all,” and that 
in my judgment, concludes the whole case. 
Apart from the other question it is not 
suggested that the learned Judge has mis- 
directed himself on any question .of law. 
No other point arises in this case. The 
appeals fail and. must be dismissed with 
S ; 

ppeals dismissed. 


A 
a a al 31 O W N 135; 100 Ind. Cas. 453; A I R: :1927 
a = 


2 y 6 394;7 IA 240; 4 Sar. 199 (PO), 

(33 411 A 21; 25 Ind. Cas. 461; AIR 1914. P O 
48; 42 C 489; 180 WN 1217; (1913) M WN 653; 1 
L W 733; 616 MLT 319; WALI 1193; 20 O L.J 385; 
16 Bom. L R 901 (PC). 


“Mazumdar for, the reason aa I- 
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MADRAS. HIGH. COURT 
Appéal Against Appellate Order No. 143. 
; of 1933 - 
August. 7, 1936 

a VENKATARAMANA Rao,J. e: 

RATNAJL CHANDANMALL Frem— 

APPELLANT 
VETSUS : 
KOLLI RAMAKRISHNAYYA— 

PLAINTIFE—PERTITNONER — RESPONDENT 
Civil Procedure Code (Act V of 1908), ss. 144, 151 —. 
Restitution —Inherent power of Court — Power of 
Court to order respayment of money wrongfully paid 

to ‘party not entitled to it. 

WThe non-applicability of s; 144, Civil Procedure 
Oode, toa case would not -prevent the Oourt from 


granting ‘restitution in the exercise of its inherent 
powers. 


Where a Court has wrongly. paid money to a 
person -not entitled thereto, it has not only the 


power, but it is‘also vits ` duty, to recover it from 
him. 


Tn a suit for possession, a certain.. amount rè- 
presenting mesne profits was deposited in Court by 
a -Receiver. The Court held that the plaintiff 'was 
not entitled to this sum as he had: not prayed 
for future profits. A third party who had obtained 
a decree against the defendant, thereupon attached 
this amount and the amount was paid over to 
him. : The plaintiff succeeded in establishing his 
right to the money in an appeal preferred by 
him, and applied for recovery òf the amount froni 
the third party by way of restitution: 

Held, thatthe Court had power to order pay- 
ment’ -of the amount to the plaintiff in’ the exer- 
cise of. its inherent’ powers though, s. 144, Civil 
Procedure Code, was not applicable to the case: 
Palaniappa Chettiar v.-Ramaziathan Chettiar’ (D); 
Rodger v. Comtoir & Escompte de.. Paris (2) and. 
Amba. Lal v: Ramgopal Madho ‘Prasad 3), rélied 
on. 

A.against the decree of ‘the .Court of the 
Subordinate Judge, Tenali, in A. S. No. 21 
of 1933 -(A..S. No: 51 of 1932 District Court, 
Guntur) preferred against the order of the 
Court of the District Munsif, Repalle, dated 
March 31, 1932, and made inI.. A. No. 854 
of 1931 in O.S. No. 657 of 1928. 

Messrs: V. Subramanian and Ve ' Satyana- 
rayana; for the Appellant. - y 

Mr. Ps peljanarayana Ras, for the Res- 
pondent: . 

Judgment. —The Jacaroa involved in 
this. appeal is one of-restitution. ‘The facts 
nea ares for the dispos] of the same may 

be': briefly stated: ` The :1st respondent 
filed a suit O. S. No. 657 of 1928, ‘on the 
file:of the District Muneif's Court of Repalle 
against one Moturi Chinppayya and others 
for „recovery -of possession of certain im- 
movable property, 'and'for'mesne profits for 
the: year 1927. During the pendency of 
that suit--he applied for the . appointment of 
a Receiver and a Receiver was’ accordingly 
appointed on December 12, 1929. The Re- 
ceiver leased the said“ property: and - de: 
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posited the amount collected by him, a 
sum of Rs. 451, into Court as rent for the 
year 1929. The said suit was ultimately 
decided in favour of. the plaintiff. He 
then ,applied tothe Court for payment of 
the said sum of money but the Court took 
the view that since he had not prayed for 
future profits inhis plaint, he would not 
be entitled to the said amount until he 
takes appropriate proceedings to establish 
his right to thesame and gets a decree. 
The result of this order was as between 
the Ist respondent and the defendants in 
the said suit that the title of the. plaintiff 
to thesaid fund in Court was negatived 
and the judgment debtors from whom the 
property was taken possession of by the 
Receiver must be deemed to be entitled to 
the same. So long asthe said order stood 
unreversed and till the plaintiffs establish- 
ed his right to the same, it would not be 
open to the plaintiff Ist respondent to 
resist the claim of the said Moturi Chin- 
ppayya and other defendants in the suit or 
anybody who derives title from them or by 
virtue of the said right asserts a claim 
thereto. The appellant in this appeal 
filed a suit O. S. No. 295 of 1929, on the file 
of the District Munsif of Repalle against 
the said Moturi Chinppayya and others for 
recovery of a.sum, of money and. obtained 
a decree. Subsequent to the order made in 
O. S. No. 657 of 1928 negativing the title of 
the.plaintiff to’ the amount in Court deposit 


in that suit, the appellant applied for an. 


order of attuchment of the said sum in 
execution of his decree. The plaintiff 1st 
respondent intervened and objected to the 
said attachment alleging that he had 
preferred an appeal against the order de- 
clining to grant him the said amount in 
his suit and that the appellant is not 
entitled to attach the said amount as the 
fund did not belong to the judgment- 
debtors. As the title to the said fund was 
already negatived, the District Munsif by 
his order, dated August 29, 1930, directed 
the attachment toissue and subsequently 
paid over the said amount tothe appellant. 

Meanwhile the plaintiff Ist respondent 
who preferred an appeal against the order 
negativing his.title to the said fund suc- 
ceeded in his appeal, and it was therein 
held that the plaintiff was entitled to the 
said money.and the judgment-debtors had 
no rightthereto. Thereupon the plaintiff 
lst respondent put in an application -for 
restitution of the money. taken by the ap- 
pellant herein. Both¢he lower Courts con- 
curred in granting the relief to the 
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plaintif lst respondent. Mr. V. Satya- 
narayana contends that neither s. 144 nor 
s. 151, ( ivil Procedure Code, applies to the 
case, that the lower Court had no jurisdic- 
tion to grant restitution, that the order 
directing attachment of the said fund was 
final, and so long as the said order stands, 
it is not open to the plaintiff 1st respond- 
ent toclaim the said sumof money. In 
my opinion, this contention is unsustain- 
able. There can be no question that 
s. 144 would not apply to the case but the 
non-epplicability of s. 144 would not 
prevent.a Court from granting restitution 
in the exercise of its inherent powers 
and this is eminently a fit case wherein 
the Court should exercise its inherent 
powers. It is a well-settled principle of 
law that where a Court has wrongly paid. 
money toa person not entitled thereto it 
has not only the power butitis also ‘its 
duty to recover it from him. In O. 5. 
No. 657 of 1928, when the Court appointed’ 
a Receiver and he deposited the money 
into Court, the moment the plaintiff suc- 
ceeded in the suit it was the duty of the 
Court to pay overthe said money to the 
plaintiff. The said fund was held in trust 
for the plaintiff by the Court but owing 
to an erroneous view, it parted with the 
said fundto a person who was not en- 
titled thereto. When it was found that 
he view taken by the Court was wrong, 
there is inherent jurisdiction in the Court 
to call back the said money. Curgen- 
ven, J.,in Palaniappa Chettiar v. Rama- 
nathan Chettiar (1) after referring to the 
observations of Cairns, L. (.,in Rodger v. 
Comptoir Escompte de Paris (2), viz., 

“One of the first and highest duties of all 
Courts is to take care that the act of the Court 


does no injury to any of the suitors,” 
observed thus: 


“This statement of the law would appear 
general encugh to cover a case where the execu- 
ting Court has been made to take a wrong step 
by am erroneous decision passed by another bourt”, 


It seems tome that this principle would 
cover the present case. The District Munsif 
would not have made the order he did 
directing the attachment in O. S. No. 295 
of 1929 but for the order he made in 
O. S. No. 657 of 1928, negativing the title of 
the plaintiff tothe fund tothe credit of 
that suit. It is contended by Mr. Satya- 
narayana that the appellant was not a party 
to the appeal preferred by the plaintiff 1st 

(1) 57 M. 849 at p. 854; 180 Ind. Cas. 934; A IR 
1934 Mad. 320; 39 L W 574; 67 MLJ 49; 7R M 
82; 57 M LJ 849; (1934) M W N 967. | 


(2) (1869) 2°P C 393; ‘5 Moore P O(n. s3 538; 38- L 
JPC30;21 L T 33, f 
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_respondent against the order made on his 
petition in O. S.No. 657 of 1928, and, 
therefore, hecannot be said to be bound 
by any order made therein. It has been 
found that the order passed in-appeal was 
made after contest and there was no col- 
lusion between the plaintif (lst respond- 
ent) and the judgment-debtors. The 
claim of the appellant to the said fund 
was in the right of the judgment-debtors 
and the said right.was actively asserted 
by them in appeal and when the fund 
was taken by the appellant, the title of 
the judgment-debtors was the” subject- 
matter of pending appeal. The appel- 
lant must, therefore, be deemed to have 
takem the fund subject to the result-of the 
decision in the said appeal. Once the title 
of the judgment-debtor was negatived, he 
had no right to the said fund and a casein 
point is Amba Lal v. Ramgopal Madho 
Prasad (3). In that case a decree-holder 
A in execution of a decree against his 
judgment-debtor attached certain property 
as belonging to him and in execution pur- 
chased it himself. The said property at 
the date ofthe attachment and sale was 
allotted to the share of the judgment- 
debtor ın a partition suit with his  bro- 
thers. The sale proceeds of the property 
purchased had to be deposited in Court 
because they had to be distributed between 
A and two other rival decree-holders B 
and C andthe sale proceeds were accord- 
ingly rateably distributed. Subsequently, 


‘in a litigation between the judgment- 
debtor and his brothers, it was found 
that the greater portion of the pro- 


perty purchased by the decree-holder A 
was found not to belong to the judgment- 
debtor. Thereupon A applied for refund 
from the rival decree-holders of so múch of 
the money taken in excess of their legiti- 
mate share on the ground that so much 
of the money which represented the pro- 
perty that was found not to belong to the 
judgment-debtor was wrongly distributed 
and ashare thereof taken by them. and 
when once the title of the judgment-debtor 
was found against, they must bring back the 
said money to Court. It was held that the 
rival decree-holders were bound to bring 
the said amount to Court and the Court 
had jurisdiction to grant restitution in the 
exercise of its inherent power though 
s. 144, Civil Procedure Code, would not ap- 
ply to the case. The only difference bet: 
ween that case and this is that in the one 

(3) 55A 221; 144 Ind. Oas. 492; (1933) AL J 60; 
A-LR 1933 All. 218; Ind. Rul. (1933) All, 438. 
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case‘ portion of the ‘property was found 
to belong tothe judgment.debtor and in 
the other no portion has been found to 
belong to the judgment-debtor. Therefore, 
the lower Courts have properly granted res- 
titution. - . 

In the resultthe appeal faiis and is dis- 
missed with costs. 

Leave refused. 

A. . Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 12 of 1936 
TT April 7, 1936 
Pacer, C. J. AND Ba U, J. 
S. P. R. M. N. NACHIAPPAN— 
APPELLANT 
versus 
CHETTYAR Fiem or R. M. P.— 
: RESPONDENT 

Partnership—Hindus not belonging tothe same 
family entering into business parinership—W hether 
governed by Partnership Act—Partners, if, can 
mpose liability upon minor son of a partner—Suit 
against such firm on mortgage—Personal decree 
prayed for—Personal decree, if canbe granted against 
minor son of . partner—Question, as to his liability 
to pay father's debts—Hindu Law—Joint family. 

A Hindu, like anyone else, is entitled to join 
with other persons, whether they are Hindus, 
Muhammadans or other. people, for-the purpose of 
forming a - business partnership, but unless all 
the members of the so-called firm are members 
of the same undivided joint Hindu family, the 
rights of the partners inthe firm are determined by 
the Partnerehip Act and not by the personal law 
which -governs the relations inter se of the members 
of an undivided joint Hindu family which carries on 
an ancestral business. And in such a case, where the 
partners do not belong to a joint family, no liability 
in respect of ‘the business of the alleged firm could 
accrue to any of the partners upon the footing 
that they were membere of an undivided joint Hindu 
family, because the business was not a family busi- 
ness carried on by an undivided joint Hindu family 
in any sense of the term. Further, no partner can 
impose any liability upon hie minor son in respect of 
such a business. Therefore, in a mortgage suit for 
personal decree against such firm, no personal decree 
can be passed against the minor; nor is the plaintiff 
entitled, on an application for personal decree in 
the mortgage suit, to raise the question whether the 
minor is liable to liquidate his father’s debt, when 
the minor has not been impleaded for that purpose 
and no declaration to that effect is claimed before 
the passing of the preliminary decree. On theother 
hand the minor is entitled and should be allowed 
to raise and contest the question whether he is a 
member of & joint Hindu family with hisfather. [p, 
71, col. 2.] i 

F. O. A. from an order of the High Court 
in Civil Revision No. 522 of 1931. ° - 

Mr. E. Hay, for the Appellant. 

Mr. Clark, for the,Respondent. 


Page, C. J.—This appeal must be allow- 
ed. lt appears that six adult Hindus goy- 
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erned_by the Mitakshara, but not bélong- 
ing to the same family, defendant No. 2, 
defendant No. 3, defendant No.4and de- 
fendant No. 5, each ‘belonging to different 
families, entered into. a ‚business partner- 
ship under the firm and style of R.M. N. 
Chettyar Firm. Defendant No. 3 had a 
minor son, defendant No. 3 (a); and defend- 
ant No.5 had a minor son, defendant No. 5 
(a). It appears that tbe firm, borrowed money 
from the plaintiff firm, and secured the loan 
by a promissory note and a mortgage creat- 
ed by deposit of title deeds. In Civil 
Regular Suit No. 522 of 1931.the plaintiff 
firm brought a suit to recover the ‘amount 
due under the mortgage, and they im- 
pleaded as defendant No. 1 the R. M. N. 
Chettyar Firm,’ and also defendants Nos. 2 
_ to 5 (b) upon the footing that they were the 
partners in defendant No.1 firm. In para. 4 
of the plaint itis specifically ‘stated that 
the names of the mortgagors were “R.M. 
N. Chettyar: Firm and-its partners ‘defend- 
ants Nos.2, 2 (a), 3, 3: (a), 4, 5, 5: (a) and 
5 (b)." What). was Sought was the usual 
mortgage decree, for..sale of the property 
and leave to apply for a personal: decree 
against the. defendants’ in the. event of the 
sale proceeds falling short of the amount 
due underthedecree.- | > 

. Only defendant No. 2 (a) filed a written 
statement dnd at-the trial" evidence was 
adduced on behalf ‘of the plaintiffs that the 
partners” in the defendant firm were de- 
fendants Nos. 2 to 5 (b), and that one’ of the 
partners was defendant No. 3.(a) who is the 
present, eppellant. Upon that footing a 
preliminary -mortgage decree in the usual 
form was passed against all the defendants, 
and in due-gourge’ a . final decree for 
sale ‘ was ‘passéd against the same party 
defendants. It is to be observed .that at 
the trial no issue was raised and it was 
neither contended nor pretended that the’ 
cause of action’ against the defendants was 
based, upon. any other ground than that 


each and:every one of them was a member 


of the defendant’ firm.’ The proceeds of 
the“ sale of the property subject to. the 
mortgage proving ‘to be insufficient to cover 
the amount due under the decree, the plaint- 
iffs sought a personal decrée ‘against ‘the 
‘defendants otker than defendants Nos, 2 
and 4 against the families of defendants 
Nos. 3, 3 (a) and 5, 5 (a}..and against 
defendañts Nos..3 (a) and.5 (a) to. the ex- 
tent of their respective interest in the 
properties of the S. P..R,M.N..and V. M. 
T. 'T. families for the balance of the decre- 
talamount outstanding. WANA 
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The appellant, who at all material times 
bas been aminor, contended (1) that no 
personal decree could be passed against 
him, and (2) that he was not a member of 
an undivided joint Hindu family consisting 
of himself and his father, defendant No. 3. 
At the hearingof the application for a per- 
sonal decree Leach, J., refused to allow 
the appellant to raise or canvas the 
question whether he was a member of an 
undivided joint Hindu - family consisting 
of himself and his father, and being of 
opinion that the minor defendants were 
members of defendant No. 1 firm upon the 
footing that they were members of joint 
Hindu families, the kartas of which had. 
formed the partnership, Leach, J. passed 
a personal decree inter alia: against the 
minor’ defendants Nos. 3:(a)-and 5 -(a) 
limited to their interest in the property ‘of: 
their respective’ joint families. Against 
that order.. the present appeal has been 
brought. Now, it was not contended at the 
hearing of the ‘appeal by the learned 
Advocate. who appeared on ‘behalf of the 
respondents that the appellant ‘was a parts 
ner of a firm which was:a partnership 
within the meaning of that’ term as used 
in the Partnership Act But, in my opinion, 
if he.was not a member of such a. firm, he 
was not a-member :of any partnership 
firm known tothe law. It was‘ contended 
before Leach, J., that the preliminary and 
final decreesin the suit were not passed 
against the defendants as being members 
of a-firm.within the Partnership Act, but as 
being members of one or other of three 
undivided joint Hindu families who were 
carrying on business together with defend- 
ant No. 4, and that under the personal law 
to which they were subject, each and every 
one of the defendants were partners: in 
defendant No. ] firm. 

With all respect’ to the learned trial 
Judge, it appears to me tobe plain, having 
regard to the persons who admittedly were 
the partners in the firm, that no liability. 
in .respect of. the business of the alleged 
firm could accrue ta the -defendants or any 
of them upon the.footing that, they were 
members of an undivided joint Hindu 
family, because the business was not a 
family business carried on by an undivided 
joint Hindu family in any sense of the. 
term. Further, as the business was anew 
and not an ancestral one, defendant No. 3 
could not impcge -any liability upon his 
minor son in respect of such a business. 
Of course, it is, well settled that a Hindu, 
like -anyone -else, is -entitled to-join with 
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other persons, whether they are Hindus; 


Muhammadans or’ other people, for the 
purpose of forming a business partnership, 
but unless all the members of the so-called 
firm are members ‘of the same undivided 
joint Hindu family; thë right offthe partners 
in the firm are determined by the Partner- 
ship Act and not by the personal law which 
governs the relations inter se of the members 
of an . undivided joint Hindu family which 
carries on an ~ancestral business. Ib 
follows, therefore, in: my opinion, - froma 
perusal ofthe plaint ex necessitate rei that 
the present suit was brought agafnst the 
defendants upon the footing that: they: were 
members’ of a firm governed by the Part- 
nership Act, and not: otherwise. ‘It is com- 
mon ground in such, circumstances that no 
-personal decree could be passed against the 
minor appellant : upon the-cause of action 
alleged in the plaint: Eee, S] i 
Mr. Olark, however, on behalf of the 
respondents, contends that as the .plaintiffs 
are entitled to'a personal decree against 
the father’ of the appallant for the amount 
outstanding under the mortgage, and. as 
under the Hindu Law-a son’s: interest in 
the family property isliable to -be taken 
in execution of a personal money decree 
against his father, and as in fact (though 
for some other purpose and upon some 
other footing), the appellant was impleade& 
asa defendant in the suit; they ate en- 
titled: to obtain a personal decree against 
the appellant to the extent of his interest 
in the joint Hindu family_ composed of 
himself and his father, defendant No. 3: 
The learned trial Judge refused to allow 
the appellant at the hearing of the appli- 
cation to raise the . question whether he 
was in facta member of a joint undivided 
Hindu family composed of himself and his 
father. InanyeventI should have thought 
that he ought to have been allowed, upon 
the hearing of application for a personal 
decree to be passed against him, to raise 
that issue because until the question arose 
whether the plaintiffs. possessed ‘a right to 
claim a personal decree ‘against the father, 
naving regard tothe frame of this suit it 
was immaterial whether the appellant was 
a member òf- an undivided joint Hindu 
family of which his father was a member 
or not, the question “being whether the 
appellant wasa member of a partnership 
firm governed by ‘the Partnership Act. 
It would equally have been immaterial,- if 
it had been open to the plaifitifis to contend 
that the defendant fitm was a firm: com- 
posed of members of an undivided joint 
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Hindu family, because it is now -settled 
law that the karta of a family, whether he 


‘is the father or any other male member 


of the family, cannot bind a minor - mem- 
ber of the family-to the extent even of'that 
minor -member’s interest in the. joint family 


“property by starting a new business, and 


it is not disputed that the business carried 
on by defendant No. 1 firm was anew and 
not an ancestral business. It only became 
material to consider whether the appellant 
was a member of an undivided joint Hindu 
family when a claim toa personal decree 
was preférred against the appellant upon 
the footing that the appellant’s father was 
liable to a personal decree, and, therefore, 
that the appellant,as his son, was liable 
even in his lifetime to liquidate his father’s 
personal debt to the extent of his interest 
in the joint family. property. It appears to 
me, therefore, that the appellant in any 
event ought to have been given an op- 
portunity atthe hearing of the application 
to raise and contest. the issue whether: he 
was a member. of an undivided Hindu 
family and joint with his father. 

In my opinion, however,in the circum- 
stances obtaining in the present. case, the 
plaintiff-respondent firm cught not to be’ 
allowed, on an application for a personal 
decree. in the mortgage. suit, to raise the 
question whether the appellant was liable 
to liquidate his father’s debt merely be- 
cause the appellant happened to have 
been impleaded for some other purpose in 
the suit. In my opinion ifthe plaintiffs 
claimed or sought a personal decree ora 
declaration against the appellant upon the 
ground that he was bound to pay: his 
father’s debts, a decree in that:sense ought 
to have been claimed before- the  prelimi- 
nary decree, in.the mortgage suit was 
passed, if indeed :although it is not. neces- 
sary for the present purpose to determine) 
it would bé competent in a mortgage suit 


liable as a partner, and then claimed at.the 
trial the alternative relief. now prayed for. 
In the present case not only was the suit 
based, and decided, upon the allegation 
that the appellant was liable as being a 
member of a partnership and not other- 
wise, but the claim that the appellant 
was Hable upon a wholly distinct cause of” 
action, which raises “independent issues of 
law and -fact, was neither mooted nor 
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suggested until the sale proceeds of the 
property proved insufficient to liquidate 
the amount due under the decree, and a 
personal decree was sought against the 
Mmortgagor as ancillary and pursuant to the 
mortgage-decree that had been passed 
against him. It may be that it will-be open 
to the plaintiffs in execution of their per- 
Sonal decree against the appellant's father 
fo attach the appellant's interest in the 
joint family property in liquidation of 
the decree that they. have obtained against 
„the father; but in such execution pro- 
ceedings it will, of course, be open to the 
‘appellant to rely onsuch defences as he 
may be advised to pursue. Upor the pre- 
sent application for a personal decree 
pursuant to the preliminary and final 
decrees that have been passed in the morte 
gage suit, however, having regard to the 
fact at the trial ofthe mortgage suit the 
question of the ‘liability -of the appellant to 
liquidate the mortgage debt of ‘his father 
was not‘pleaded, or -agitated or mentioned, 
Tam of opinion that the plaintiffs ought 
not to be allowed at this stage of'the pro- 
ceedings to claim a personal decree against 
the appellant upon a ground which 
was neither pleaded nor raised at the 
trial. 

‘The effect of allowing this appeal, in 
our opinion, will not -be that the issue in 
controversy becomes tes judicata and can- 
not be raised in the execution proceed- 
ings, because our decision is based upon 
the footing that on the present application 
it was not open to the plaintiff to claim 
the right to a personal decree against the 
appellant for the purpose of attaching the 
appellant's interest, if any, in the joint 
family property to liquidate his father's 
debt. For these reasons, in our Opinion, 
the appeal must be allowed, the order from 
which the appeal is brought will be varied 
and that part of the order which directed 
that a personal decree should be passed 
against the appellant will be dismissed. 
The appellant is entitled to his costs ten 
gold mohurs. 

Ba U, J.—I agree. 


D. Appeal allowed. 


BARRO V. NARAIN PRASAD (OUDH) 
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OUDH CHIEF COURT 
Second Civil Appeal No. 234 of 1935 
January 11, 1937 

Srivastava, Ac. O. J. AND SMITH, J. 
- Musammat BARRO— DEFENDANT — 
APPELLANT’ 


VETSUS 
NARAIN PRASAD AND ANOTSER-- 
PLAINTIFFS—RESPONDENTS 

Hindu Law—Reversioner—Person claiming as 
reverisoner—Duty to give evidence showing prima 
facie there are no nearer heirs—Appeal—New plea 
—Question of res judicata—Plea expressly withdrawn 
—Whether can be entertained in appeal, a 

It is gjncumbent on a plaintiff claiming ss a 
reversioner not only to establish the particular re- 
lationship set up by him ‘but also :to ‘give some 
evidence showing prima facie that there are no 
nearer heirs. Ganga.Dass Mahant v. Kashi Ram 
(1), relied on. 

“The Appellate Court can rightly decline-to allow 
the appellant to go into the question of “res judi- 
cata” on the ground ‘that it had not been properly 
raised by the pleadings or in the issues. Sajjad 
Hussain Khan alias Shamsher Bahadur v. Amir 
Jahan (2) and Jagadish Chandra Deo Dhabal: Deb v. 
Gour Hari Mahato & Srinibash ‘Mahato (3), relied on. 

Although it is within the discretion of a Court of 
Appeal to entertain a plea raising a pure question 
of law even though it has not been raised in the 
lower Court, yet where the plea-has been expressly 
withdrawn in the trial Court, the plea will not be 
entertained in the Appellate Court. 


S.C. A. against the order of the District 
Judge of Lucknow, dated May 27, 1935. 
. Messrs, Ishri Prasad and Girja Shankar, 
for the Appellant. 

Messrs. Radha Krishna and B. K. Dhaon, 
for the Respondents. 


Judgment.—This is a second .appeal 
by the defendant against the appellate 
decree of the learned District Judge of 
Lucknow ccniirming the decree of -the 
learned Additional Civil Judge of that 
place. 

The dispute related to the property of 
one Mannu Lal who was succeeded ‘by 
his widow Musammat Bhagwandei, who 
died on October 28, 1929. The original 
plaintiff, Lal Bihari, claimed as a pitra 
bandhu of the 34th degree of Mannu Lal. 
Tne defendant denied the alleged rela- 
tionship ofthe plaintiff with Mannu Lal, 
and questioned his title to succeed as a 
bandhu, Both the lower Courts have 
found that Lal Biharis mother Musammat 
Gujro, was the daughter of one Salik Ram 
and that the plaintiff had established his 
title to succeed as a bandhu of Mannu 
‘Lal, whose grandfather, also named Mannu 
Lal, was Salik Ram's full brother. 

The learned Coungel for the defendant- 
appellant has not questioned before us 
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the finding about:the alleged relationship 
of Lal Bihari with Mannu Hal. .He hás, 
however contended that the plaintiff has 
failed to show that there were no nearer 
heirs -alive at the date .of the death cf 
Musammat Bhagwandei It may ber oted 
that Lal Bibari, the original plaintiff, 
died at an early stage of the suit, and 
his suns, Narain Prasad and Ram Kishen, 
were substituted in his place. It was held 
by one of us in Ganga Dass Mahant v. Kashi 
Ram, 50. W. N. 932 (1), that it is in- 
cumbent on a plaintiff claiming as a rever- 
sioner not only to establish the particular 
relationship set up by him but also “to 
give some evidence showing prima facie 
that. there are no nearer heirs. ‘The ques 
tion’ therefore is whether the -plaintiffs 
have in. the present .case succeeded in 
giving such prima facie evidence ‘or not. 
They examined a number. of witnesses 
who proved certain admissions .of Mannu 
Lal himself, his -widow, MusammatrBhag- 
wandei,.and his ancestor, Bhagwan Dass, 
alias Nui showing that Mannu Lal had 
no nearer relations in existence. This 
evidence has been believed by both the 
Courts below, and it has been held that 
it affords sufficient prima facie proof to 
shift:the onus on the defendant to -prove 
the existence of .persons who .could be 
nearer heirs than the plaintiffs. We may 
also note. that the plaintiffs served inter- 
rogatories .on-the -defendant requiring her 
to state ‘the names and the relationship 
of.any persons alleged to-be nearer heirs 
than the plaintiffs. ‘he -defendant did 
not choose to give any replies to these 
interrogatories. ‘She did not even set up 
any counter pedigree. In the circumstances 
we can see no sufficient ground to disagree 
with the finding of tke lower Oourt. We 
must hold that the evidence which has 
been accepted by the Oourts below is 
prima facie sufficient to discharge: the ini- 
tial burden of :proof which lay on the plain- 
tiffs to. show the. absence of nearer 
heirs, 

Next an application was made'to us for 
permission to add a new.ground of appeal 
about the ‘present suit being barred by 
“res judicata” by reason of the dismissal 
of an.application which had previously 
been made by Lal Bihari for letters of 
administration. This plea was raised. by 
the defendant in her written statement ‘but 
on the date of ‘issue “her Counsel who 
represents her in this Qourt also made a 
definjte .statement, withdrawing the plea. 

11) 5O W N 932; 112 Ind. Oas. 147. | - 
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It’ was not raised in the grounds of 
appeSl filed bythe defendant in the lower 
Appellate Court, and has also not been 
raised in the grounds of. appeal filed in 
this-Court. In Sajjad Hussain Khan alias 
Shamsher Bahadur v. Amir Jahan. 70. L. J 
17 (2), it was. held that a point of law 
distinetly raised, but not pressed, in first 
appeal -cannot be allowed to be raised and 
discussed in second appeal. In Jagadish 
Chandra Deo Dhabal Deb v. Gowr’ Hari 
Mahato .&.Srinibash Mahato, 1936 O. W.N. 
669 (3), their Lordships of the Judicial Com- 
mittee observed that the Appellate Court can 
rightly decline to allow the appellant to go 
into the question of “res judicata” on the 
ground that it had not.been properly 
raised by the pleadings or in the. issues. 
Although itis within the discretion ofa 
Court .of.Appeal to entertain a plea raising 
a pure question of law-even though it has 
not been raised in the lower Court, yet in 
the. present. case, taking-allthe circumstances 
into consideration, and more particularly in 
view of the defendant’s having expressly 
withdrawn the plea in the trial Court, we 
donot think it would be right for us to 
entertain the plea now. We accordingly 
dismiss Civil Miscellaneous Application 
No. 14 of 1937 for permission to adda 
new ground of appeal. 

The result, therefore, is tuat the appeal 
fails, and is dismissed with.costs. 


N. Application dismissed. 
E {33 7 OL.J 17; 55 Ind, Cas. 441; 2 UPL RO) 31. 
3) (1936) O W N 669; 164 Ind. Cas. 17; 19836 OL R 


487; 9R P O74;2 B R756; AIR 1936 P O 258; 44 G 
W 446; 38 Bom, L R 1128; 1936 A L R 786 (P.O). 





RANGOON HIGH COURT 
- Civil ade a gee No, 43 ‘of 


` August 13, 1936 
ROBERTS, O. J. AND LEAOH, J. 
MA HTWE— APPELLANT 
VETSUS i 

MAUNG PU—RESPONDENT 
. Provincial Insolvency Act (V of 1920), sa; 53, 54 
— Insolvent, heavily,indebted and pressed by creditors, 
transferring substantial portion to relative, a credi- 
tor—False letter as to inability to pay—Fraudulent 
preference is made out—Adjudication based on 
fraudulent preference—Receiver can show want of 
consideration and have transaction avoided under 
3. 53. 

Where the insolvent transferred substantially all 
his property in favour of his relative who was also a 
creditor ata ‘time when-he was heavily indebted and 
was being pressed by his creditors and caused a etter 
to be written to his “creditors stating that owing to 
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depression in paddy price he was notin a. position 
to pay apythingto them apart from interest :: ə 

Held, that the transfer was fraudulent and should 
be set aside. 

Even where an order of adjudication is based on 
the baris of fraudulent preference, the Receiver ; is 
entitled to show, if he can, that there was no 
consideration and -to have the transaction 
avolded under s. 53 ‘and not under's. 54. 
The rule ‘of English Law -ow the point “cannot 
be applied to a case under the Provincial Insolvency 
Act. Ex parte Learoyd (1), distinguished, Oficial 
‘Assignee of Madras v. O. R. M. 0. R.S Firm (2), 
relied on. 

‘CO. Mise. A. against an order of the Dis- 
trict Court, Hanthawaddy, in Civil Mis- 


cellaneous Case No. 33 of 1934. 


Mr. Datta, for. the Appellant. © ° 

Mr. Cowasjee, for the Respondent. 5 
Leach, J.—Ma Dwe Hla, the sister of 
the appellant, was adjudicated an insolvent 
on June 26,1931, under the provisions of 
the Provincial Insolvency Act. A -week 
before, she had transferred most -of her 
property to the. appellant and this was 
made the basis of -the application. . There 
were two petitions,one by the S. R. M. A. R. 
Chettyar Firm and the other by8.8. K. R: 
Karupan Chettyar. In both of these peti- 
tions it was alleged - that the transaction 
was made without consideration, with intent 
to defraud the insolvent’s creditors. In the 
alternative it was pleaded that the tran- 
saction amounted toa fraudulent prefer- 
ence. The learned District Judge, without 
recording ` a specific finding on the ques- 
tion whetherthere was consideration for 
the transfer“ or not, held that it constituted 
an act, of fraudulent preference and accord- 
ingly passed an order-of adjudication. The 
insolvent appealed unsuccessfully. This 
Court held that the- present appellant was 
a creditor and agreed that the transaction 
constituted a fraudulent. preference. The 
order of adjudication. did not:,.in. -itself 
operate to set aside the! transaction, and it 
was necessary for the Receiver in insol- 
vency to apply to the Court for an order 
of annulment which he' did. He did not, 
however, confine his claim tothe order on 
the ground that there had ‘been a fraudu- 
lent’ preference. “This was his second plea. 
In the'firêt place he dsked that the trans- 
fer be set asidé on the ground that no‘con- 
sideration had passed. The . learned ` Dis- 
trict Judge again found that the- transac- 
tion constituted a fraudulent preference 
and, on this ground, passed an order’ of 
annulment’ The appellant has. appealed 
against that finding, and there is a .cross- 
appeal by the Receiver, who contends that 
the learned District Judge should have held 
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that the transaction. was not-a fraudulent 
preference but a transfer without con- 
sideration in fraud of the creditors. The 
cross-appeal has of course, been filed with 
the object of preventing the appellant prov- 
ing asa creditor, should she endeavour to 
do: so. 

There can be no doubt that the analet 
in ‘favour of the appellant was fraudulent. 

he evidence shows that the insolvent did 
transfer to the appellant substantially all 
her property. This was done at a time 
when the insolvent was heavily indebted' 
and was.being pressed by her creditors: 
On June 12, 1931, a fortnight before the 


‘transfer, 5. S: K. R. Karupan -Chettyar 


wrote demanding payment of what | was 
due to him, threatening to file a suit if no 
settlement were made within five days. 
Three days after she had conveyed most 
of her assets to the appellant, the insol- 
vent caused a letter::to be written : to her 
creditors, stating. that “owing:-to “depresi 
sion in- paddy price” she -was not in a 
position to pay anything to them apart 
from interest. A more“ palpable fraud it 
is hard toimagine. Ma Htwe’s‘appeal must, 
therefore be dismissed. The cross-appeal, 
raises -a more difficult question, as the 
Receiver desires to go behind- the judg- 
ment on which the order of adjudication 
was based. -It ris. conceded on ‘behalf of 
thé Receiver that the order of adjudication 
constitutes a judgment in rem, but it is said 
that he is at liberty to show that the 
transfer was without consideration, with- 
out affecting theorder of adjudication. In 
Ex parte Learoyd (1) it was held that, by 
virtue ofss. 10 and 11, Bankruptcy - „Act, 
1869, an adjudication of bankruptoy is, so 
long as it stands; conclusive as: against a 
third person, and that the act of bank- 
ruptey on- which the adjudication ‘was 
professedly founded was in fact- commit- 
ted, and that the title of the trustee relates 
back to that: act- of bankruptcy. The 
question - whether the rule: in Hx parte 
Learoyd (1) could be applied to a case 
under the Presidency Towns Insolvency 
Act- has been discussed. The Madras High 
Court in The.Official Assignee of Madras v. 
0. R.M. O R.S. Firm (2) took the view 
that the rule does not apply, but this deci- 


sion has been criti¢ised*..  - 

ay aw or 10 Gh. D.3; 48L'J B K17;39L T 525; 
@) eet "541; AIR 1927 Mad. 526; 101 Ind. Cas. 

19, AMI LJ 352; (1927) M W N 152; 25 L W 434; 38 


aT See aoe Males “Law of Insolvency”, p. 
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“There are, however, ‘iniportant differétices 
in the ' Provincial Insolvency ‘Act and in 
my ‘opinion the tule in” Ba parté Learoyd 
(|) cannot be. appliéd in'a case uhder that ” 
Act. Séction ‘53, which’ deals ‘with tr ‘ansfers 
without ‘consideration within’ tw’ years ‘of 
the insolvency, states that ` ‘such a transfer 
shall be voidable (not Void} as against the 
Receiver and ‘may be annulled by thé Court. 
Section 54, which deals with “fraudulent 
preferences. provides‘ that a ‘transfer of this 
nature shall be ‘annulled ` by ‘the’ Court: 
Section 54 (a) then goes on to" say that the 
petition for, annulment may’ be made by 
the Receiver, or with the leave ‘of the Court; 
by any creditor who has proved his: debt 
and who éatisfies the Court that the Receiver 
has been requested’ and has refused to make 
sucha ‘petition. Further ‘procéedings are, 
therefore, necessary ‘under the Provincial 
Insolvency Act. „It'is not disputed that the 
appellant had a right to show, if she’ could, 
that the transaction’ did not constitute’ a 
fraudulent preference, and it is," therefore, 
difficult to see why the Rëceivėr ‘should be 
precluded’ from showing ‘that the transac- 
tion was ‘something ‘ even ‘worse than a 
fraudulent ` preference. T dm bf opinion 
that thé Receiver is entifléd to show, if he 
can, that there was no consideration and to 
have the iransaction avoided under’, 53 
and not ‘tinder s. 54. ‘But it: does not ‘follow! 
that he has established his case. “' 

The deed “under which’ the insolvent’s 
properties were conveyed to the’ appellant 
states that the considération | Was ‘a’. total, 
“sum of Rs. 6,325, money owing, by thé in- 
solvent to the appellant. The’ appellant 
precluded herself from appearing and 
leading evidence ‘because’ she , failed to 
comply with an ‘order for payment of casts. 
She “did not appear when, the' case was 
fixed for hearing but was allowed to come. 
in later ‘and' give ` evidence’ Ori paymeérit © of 
the costs thrown ‘away. She ` did not’ pay 
these costs, ‘and therefore, ‘the’ ‘cae Was 
decided ex parte. It is, however,’ for ‘ihe 
Receiver 10 prove that ‘there was no çon- 
sideration, and the, only, witness “who be 
called on this point was Karipan Chettyar; 
who stated that the appellant: was. never 
in a position to lehd’a large sum: of’ mney 
to the insolvent. “His” evidence, however, 
shows that: she’ ‘had | credit’ with” Chéttiars, 

shat her husband ‘owned about 240° ‘acres 
of land and “that ‘she had 65 acres’. -of her 
own. I am not prepared to hold, - “in the 
face of this evidence, . that” the “‘ingolvent 
owed tfothing to the appellant, ‘especially i in’ 
view of the decision of this Court in the 
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appeal arising out of the order ‘of ad- 
judication that the appellant'was-in fact a 
eréditor.: The cross-appeal: will, therefore, 
alsb ‘be dismissed. ‘This, however, does not 
medn that the appellant is entitled: to rank 
as ‘creditor for“ the ‘amonint stated '.in the 
deed ‘of transfer. - She will’ have to prove 
that the money was in fact due to her, -and 
the Receiver will” have an opportunity’ of 
challenging her proof. ; 

Roberts, C. J.—I -have read the judg- 
mënt óf my learned brother with care, and 
agree with it > 

NCO, ` Appeal AN, 
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“Criminal Appeals Nos. 123 and 124 
~ > o£ 1936 -> 
“September 4 and 15, 1936 
Dare J.C. AND Mura, A. J. O; 
“g ALAL AND ANOTHER— ~ APPELLANTS | 
> "versus ; 
` EMPEROR —Oppostts Parry 
Criminal Procedure Code (Act V of 1898),-3s. 404, 
408, 410—Court to which appeal lies—How to be 
determined—Ss. 408 and 410 are to be read subject to 
3. © 404—Criminal trial—Appeal—Trial Judge's 


appreciation of evidence—High Court, when will 
interfere with it. Ka 
The -Court to which an appeal lies from . the 


judgment.of the Judge is determined by the status 
of the Judge on the day -he pronounces judgment. 
Sections 408 and 410, Oriminalľ' Procedure Oode, are 
to be read subject to the provisions of -s, 404. 
Sheobhanjan : Singh ‘v. ‘Emperor (1) and Durga Das 
v. Emperor (2), relied on. ` 

‘Although the High Court should‘ ordinarily have 
very strong grounds for: ‘differing from the apprecia- 
tion of evidence of the trial Judge who had the ad- 
vantage of seeing the witnesses and noting. their 
demeanour, where the whole story set up by pro- 
secutionis so unnatural and- parts of itso suspicious 
that the High Court’feels that'benefit` of doubt should 
be given'to the accused, the High Court. will inter- 


fere and set aside the conviction. 


Mr. C. M. Lobo, for the Crown. 


Davis, 4. C.—In this case, Mr. Rahim 
Baksh who was an Assistant Sessions J udge 
conducted the trial of the appellants in 
Sessions Case,No. 17` of 1936. They were 
charged ‘with an offence under s. 366, In dian 


` Penal Code and. ‘sentenced to’ four years’ 


rigorous imprisonment. . But before Mr. 
Rahim -Baksh pronounced judgment, he 
was made an Additional Sessions Judge, 
and;. the order. of Government in this 
regard „was communicated to him within the 
meaning of s. 39, Criminal Procedure -Code. 
Therefore, when’ he gave judgment on 
March -30, - -1936, he. was’ an Additional 
Sessions Jud ge.- - É 
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The first question, therefore, for us to 
decide is whether an appeal frm his 
judgment lies, to the Court of Session under 
the provisions of s. 408, cl. (b), Criminal 
Procedure Code, because the sentence does 
not exceed four years, or to this Court. 
The learned Sessions Judge, Hyderabad, is 
of the opinion that the appeal will lie to 
this Court as the judgment is of an Addi- 
tidnial Sessions Judge, but he gives no 
further reasons for his opinion. We think, 
however, that his opinion is correct, and 
that the Court to which an. appeal lies 
from the judgment of the Judge is deter- 
mined bythe status of the Judge on the 
day he pronounces judgment. The question 
is not free from doubt particularly on the 
point-as to whether the pronouncement of 
the judgment is part of the trial, but we 
rely for our decision upon the wording of 
ss. 404, 408 and 410, Criminal Procedure 
Code. Section 404, Criminal Procedure 
Code, is as follows: 

* “No appeal shall lie from any judgment or order 
of a Oriminal Oourt except as provided for by this 
Qode or by any other law for the time being in 
force.” i 

So that it appears to us from this section, 
the appeal lies against the judgment and 
not against the trial. Section 408, 
Criminal Procedure Code, is as follows, and 
it is certain words used in the section 
which make, what should be a simple 
question, one rather difficult for decision: 

“Any person convicted on a trial held by an 
Agsistant Sessions Judge, a District Magistrate or 
other Magistrate of the First Olass, or any person 
sentenced under s. 349, or in respect of whom an 
order has been made or a sentence has been passed 
under s. 380, by a Magistrate of the First Class; 
may appeal to the Court of Session. Provided as 

e follows: (a) ....{repealed); b) when in any case an 

Assistant Sessions Judge or a Magistrate specially 

empowered under s. 30 passes any sentence of 

imprisonment for a term exceeding four years, or any 
sentence of transportation, the appeal of all or any of 
the accused convicted at such trial, shall lie to the 

High Court; (e) ..... y 

Section 408, Criminal. Procedure Code, 

does not say “any person convicted by an 

Assistant Sessions Judge,” but it says “any 

person convicted on a trial held by an Assis- 

tant Sessions Judge.” Sothat it is arguable 
that as the trial in the present case was held 
by an Assistant Sessions Judge, the provisions 
of this section apply and an appeal lies to 
the Court of Session, Section 410, Criminal 

Procedure Code, likewise says: f 
“Any person convicted ona trial held by a Sessions 

Judge or an Additional Sessions Judge, may appeal 

to the High Court.” 

our opinion, however, both these 
sections are to *be read subject to the 
provisions of s. 404, Criminal Procedure 
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Code. The section contemplates that the 
trial and conviction shall be by the same 
Judge; and where, as in this case, the trial 
is by a Judge in the capacity of an Assistant 
Sessions Judge while the judgment is pro- 
nounced by the Judge in his capacity as an 
Additional Sessions Judge, there appears 
no specific provision in the Code for it. 
Therefore, we think, we should put upon 
the’ sections that interpretation which 
appears most reasonable, and this appears 
to be the interpretation we have given, as 
it does no violence tothe language of the 
sections. Therefore, for the purpose of 
deciding this question we should read 
s. 408, Criminal Procedure Code so that the 
word “by” governs not only the word “‘con- 
victed” but the word “held.” In support of 
our decision on this point we can refer to a 
ruling of the Division Bench of the Patna 
High Oourt in Sheobhanjan Singh v. 
Emperor, 86 Ind. Cas. 978 (1) 
wherein the learned Judges held 
that an appeal from a Magistrate who 
was a Second Class Magistrate when the 
trial started and was a First Class Magis- 
trate when the trial concluded lay not tothe 
District Magistrate but to the Sessions 
Judge. This case was followed by the 
Lahore High Court ;in Durga Das v. 
Emperor, 28 Or. L. J. 50 (2). So 
far as the question is concerned whe- 
ther the judgment is part of the 
trial or not, our remarks in this matter 
are obiter; but as certain cases have been 
discussed before us, we may reter to them. 
In In re Murugappa Thevan, 37 Or. 
L. J. 223 (3) one learned Judge 
was of the opinion that a judgment 
is not part of an inquiry or trial. While 
in Queen-Empress v. Pershad (4) on refer- 
ence to the Full Bench, two Judges, the 
learned Ohief Justice dissenting, were of 
the opinion that the powers of a Magistrate 
are determined by his powers on the date 
when he pronounced his judgment and not 
on the date of the beginning of the trial. 

But the wording of the various sections 
of the Code upon this point appears rather 
conflicting. Ins. 366, Criminal Procedure 
Code, “judgment” is referred to apparently 
as part of the trial; the opening words of 
s. 366 (1) are: “The judgment in every 

(1) 86 Ind. Cas. 978; A IR 1925 Pat. 472; 26 Cr. 
Doni 6P LT 554; (1925) Pat. 120; 3 Pat. L R 

(2) 28 Cr. L J 50; 99 Ind. Cas. 82; A I R 1997 
Lah. 138. 

(3) 37 Cr. L J 223, 160 Ind. Oas. 104; AIR 1936 
Mad. 163; (1936) Or. Cas. 161; 70 ML J 244; (1935) 
M W N1281; 8 RM 605; 43 L W 257. 

(4) 7 A 414; A W N 1885, 105. 
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trial in any Criminal Court..." while iñ 
s. 408, cl. (b), Criminal Procedure Code to 
which we have already referred, the words 
used are: “the accused convicted at such 
trial;" while in s. 497, sub-s. (4) occur words 
which appear to suggest that the judg- 
ment is not part of the ‘trial; these words 
are: 

“Tf, at any time after the conclusion of the trial 


ofa person accused of a non-bailable offence and 
before judgment is delivered;” 


while in s. 366 (1) (a) occur the following 
words: 


“in open Court either immediately after the termi- 
nation of the trial or at some subsequent time of 
which notice shall be given to the partie’ or their 
pleaders,” . 


and these words clearly relate to` the 
giving of judgment. It is not, however, 
necessary forthe purpose of this case to 
decide this particular point, and we do not 
doso. Order accordingly. 

(After the decision of this preliminary 
point the case. was considered on merits and 
the following judgment was delivered.) 

Mehta, A. J. C.—The appellants Jalal, 
son of Nimro, and Ali, son of Nimro, 
have been convicted by the Second 
Additional Sessions Judge of Hyderabad, 
of an offence. punishable under s. 366, 
Indian Penal Code, in that they, with the 
help of one Jani Shehani, who has not yet 
been apprehended, ‘abducted Musammat 
Imamat, daughter of the complainant 
Hussain, and sentenced to suffer rigorous 
jmprisonment for four years. 


Imamat, who is alleged to have been 
abducted by the accused in this case, is 
over 16 years of age. The prosecution 
case is that her father Hussain had be- 
trothed her to a nephew of his by name 
Hassan; that the marriage was to come 
off shortly’; that the accused who are sons 
of the sister of the complainant Hussain 
had been refused the hand of this girl and 
that consequently they contrived forcibly 
to abduct her and succeeded in doing sg 
on October 17, 1925. It so happéned that 
one Imamat, wife of Ahmed who is related 
to: the complainant, came to Hussain and 
with his permission took’ his daughter 
Imamat away with them to their field where 
they were harvesting a bajri crop. There 
were in the field Ahmed; his mother Rahmat, 
another young woman Musammat' Mati, 
and the complainant's daughter Imamat. 
Towards the evening, after they had done 
their day's work, they were returning to 
the village when the appellants suddenly 
appeared from sornewherey dragged the girl 
Imamat away, put 'her by force on a camel 
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between them, and rode away in a northerly 
direction followed by an armed escort 
which consisted of their friend Jani 
Shehani, with a sword, riding another 
camel. Upon the cries of: the girl two 
persons Motio and Sipahi came up ‘and 
protested, but as Jani had a sword with him 
they thought it wise not to go further. Motio 
was immediately sent off to inform the girls 
father Hussain. After he informed the 
father of what had -happened he was sent 
to one Budho who resided a couple of miles 
away with a request to help to get back the 

irl. . 
i The complainant Hussain himself went 
to Vasaio, the Patel of the village, to téll 
him that his daughter had been abducted. 
Vasaio got Pagi Agrio ready to go ‘with 
them and track the culprits. Hussain then 
returned home where he found Ahmed 
waiting for him. Ahmed described! the 
whole incident and gave him the names 
of the two brothers Jalal and Ali and also 
of the third man Jani Shehani. A search 
party was organised in a short time. They 
had hardly left the outskirts of the village 
when they were joined by Budho and 
Motio. With tke help of lanterns they saw 
the scene of the offence. Shoe-prints of 
three men ard the prints of two camels 
were noticed. Budho was asked to go and 
make'a report at the thana while the rest 
of the party went on the track of the 
culprits. After they had gone several miles 
they met one Rahim Khoso who told them 
that he had seen a girl sitting on a camel 
between two men proceeding in the direc- 
tion of Redano Rin. Rahim told them that 
in case they found it difficult to trace the 
foot-prints in the desert sand they were to 
take the help of one Alim Rajar who would 
know how to find out the fugitives. ` 

Next day, they camé across the accused 
Ali whom they asked about the where- 
abouts of the girl, but he said he knew 
nothing. After further peregrinations cross 
country through desert lands during which 
they were joined by the Police they arrived 
at Ramesar in Jodhpur State. On the 
night of the 26th, the Sub-Inspector came 
to know that the accused Jalal would be 
passing through Nagar Achar desert. He 
woke up three or four men of his party and 
asked them to keep a watch. Early in 
the morning as one of them was going out 
to answer a call of nature he saw two 
figures at a‘distance. He immediately called 
out to the rest to join him and intercepted 
Jalal and Imamat. The Sub-Inspector 
came up to where Jalal and Imamat were 


stopped, and with the help of, the Jodhpur 
Police arrested the accused Jalal, after 
recording the statement of Imamat, and 
handed him “over to the Jcdhpur Police. 
The Sub-Inspector then , returned to his 
camp, at Ranhai Tarai. and arrested the 
gccused Ali. After three or four days, 
extradition proceedings were started., The 
accused Jalal and Ali were surrendered 
by the,,Jodhpur Police on December 25, 
1935. = a ae ae 
At. the trial the accused Jalal stated in 
his defence that Imamat had been ..his 
lawfully wedded wife and had been 
actually living with -him as his wife; that 
she had been taken away by her father 
temporarily ; that he insisted on the return 
of his wife but his father-in-law , would 
not yield; that after.a few months Imamat 
came to his field and informed him that 
her father was going to get her married 
to a young boy called Hassan,.son of Jumo, 
very much younger than herself; that he, 


therefore, left, his village and went to the. 


village. of Bhambhusingh , Phakur whence 
they were tricked into proceeding to the 
place from where they were actually ap- 
prehended. The accused Ali says that.he 
is perfectly innocent, knows nothing about 
the alleged abduction, and has Leen falsely 
implicated because he is brother of Jalal. 
The -learned trial Judge did not accept 
the defence version and relying on the 
testimony. of the prosecution witnesses 
Ahmed (Ex. 20), Mati (Ex. 19), Rahmat 
(Ex, 18),, Motio (Ex. 22) and Sipahi (Ex. 23), 
convicted the accused :.hence these appeals 
from ,the.jail. The point for consideration 


in these appeals is whether it is proved ` 


beyond all reasonable doubt that the . ac- 
cused-appellants abducted Musammat Ima- 
mat as stated by the prosecution. 

With the help of the learned Public 
Prosecutor we have gone through the 
whole record very carefully. There are 
certain circumstances .of a very significant 
nature which make us pause before accept- 
ing the testimony ofthe prosecution wit- 
nesses. In the first place, itis not clear 
on the record why Imamat should have 
been: sent to work in the field of Ahmed 
on that day. There is no evidence that 
she had been taken to that field by. Ahmed 
or his mother on any previous occasion. 
There is also nothing on the record to 
enable us to con¢lude how the accused 
Jalal. ang Ali must. haye come to know 


that the girl was going to be in that field: 


that day. If the prosecution ‘story is true, 
he accused: had made “elaborate prepara- 
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tions tu take _Imamat away by ruse or force 
from that field. They could not have 
anticipated that she would be left behind, 
and the other three persons who were with 
hex, in the field would walk ahead-of her. 
They had left two camels openly near the 
field. How they themselves kept in conceal- 
ment is not clear because we have no 
evidence.as to the nature.: of. the country- 
side... The circumstances: under which «the 
two witnesses Motio and Sipahi happened 
to'be in close proximity of the scene of 
the offence are not such as may be accepted 
without’ demur., How on hearing the’ cries 
that they say they heard they came up to. 
the scene of the offence and witnessed” 
everything from beginning to end is also 
open to criticism. How the girl mawaged 
not to have any marks of violence on’ her 
is unexplained. When to ‘all these cir- 
cumstances exciting suspicion is ‘added the 
fact that the witnesses have repeated the 
prosecution story in a parrot-like manten, 
we cannot but come to the conclusion that 
this is a case in which there is plenty of 
room for doubt. The girl alleged to have 
been abducted is, according to the opinion 
of the Civil‘ Surgeon, 18 years of age. 
That she would contemplate with delight 
the prospect of marrying. her cousin several 
years younger and ‘not’ prefer the suit of 
her older cousin Jalal and the learned 
Judge should think that she was in raptures 
over the imprisonment of her lover’ Jalal, 
are circumstances out of the ordinary, and 
invest the case with an air of unnatural- 
ness. It is not a case of kidnapping, 
where the consent or want of consent will 
make no difference. She is proved to be 
18. years of age. The determining factor, 
therefore, is whether she went willingly or 
unwillingly with Jalal. The circumstances 
that, whilst the party was returning from 
the field in the evening, she lagged behind 
appears to be .a very suspicions circum- 
stance. It may be-—though we do not.find 
it asa matter of fact—thut she was willing 
to.run away with Jalal, but when detected 
in the. act she pretended that she had been 
taken away by force. Ahmed, Rahmat and 
Mati were suspected by the complainant to 
be in league with the accused. In order 
to save themselves they may well come for- 
ward with the story of forcible abduction. 
The coincidencé in the account given by 
all the prosecution witnesses of what took 
place’ at the time of the alleged abduction 
is remarkable in the, case.of these village 
people. It is tue we should ordinarily 
have very strong grounds for differing from 
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the appreciation of evidence ‘of the trial 
Court: who had: the advantage of seeing the 
witnesses’ and noting their demeanour ; but 
in this case such grounds, we: think, do 
exist...'The ‘whole story of the prosecution 
is so unnatural and parts of-it su suspicious, 
that -we have decided. to .give the benefit 


of doubt to the accused-appellants We,- 


therefore, set aside their conviction and 

direct: that they should be discharged and 

acquitted: - D E gaa 
N. Conviction set aside. 





OUDH CHIEF COURT. - 
Civil Appeals Nos. 1 and 2 of 1935 
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SRIVASTAVA, Aq. C. J. AND Suita, J. 
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k 7 APPELLANT 
k - VETSUS . 
MUSAHEB ALI—DEFENDANT— 
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Oudh Courts Act. (IV of 1925), s. 12 (2)—Third 
appeal—New plea, if can be raised for first time— 
Estoppel~-Mortgage—Sutt for ejectment by avoidance 
of mortgage—Hstoppel, if operates. 7 
Inan appeal under s. 12 (2) of the Oudh Courts 
Act an appellant is not entitled to be heard on 
points which he has not raised before the Judge 
against whose decree‘ he is appealing. Ramzani v. 
Bansidhar Chaudhri (1), relied on. : 
A rule of estoppel cannot be invoked in a- case 
where the suit for possession -is not: based on the 
mortgage. but is one,in repudiation of the mortgage, 
being one in ejectment by. avoidance of the mortgage 
in question. |. ; T 
Č. A. against the order of Mr. Justice 
Nanavutty, dated February 21, 1935. 
Messrs. M. Wasim and Alu! Hasan, for 
the Appellant. £ ma S 
Mr. D. K. Seth, for the Respondent. 


Judgment.—These are two appeals 
against the judgment of our learned 
brother Jrstice Nanavutty passed ‘in two 
Second Appeals Nos. 276 and 277,of 1935. 
These ‘appeals arose’ out of two suits 


brought by Musammai Rajana; plaintiff, for 


possession on the ground that thé mortgages 
in respect of the ; property in suit made 


by her mother, Musammat Sundar, during‘ 
her minority in’’favour.of the defendants 


were not binding on her.: The’suits which 
gave rise to these appeals were instituted 
within three years of her attaining majority 
on August 2, 1928. In one of the mort- 
gages questioned bythe plaintiff it was 
stated by. Musammat Sundar that she was 
the owner of 2.annas ‘and that’ her 
minor daughter, Musammat Raj ana, owned 
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the .remaining. 14 annas.. The other mort- 
gage, in question also related to the entire 
16 annas, but did not specify the shares 
of Musammat Sundar and of Musammat 
Rajana. The trial Court held that Rs. 720-12 
out of the consideration. for. the first,then- 
tioned mortgage, and .Rs. 100-11 out, of 
the consideration for the second, mortgage 
had been utilised for the benefit of the 
plaintiff. The trial Court, therefore, decreed 
the plaintiff's suit for. possession - over the 
14 annas share subject to -the payment 
of the aforesaid sums, of money .to the 
defendants inthe two suits. On. appeal 
the learned Civil Judge held- that Musam- 
mat Rajana.was entitled only to an 8 
annas sharé in, the property. He,. there- 
fore, modified the decree, and ordered 
that the plaintiff was to get possession 
over an 8 annas shares share only: in 
place of the 14 annas share. decreed by 
the trial Court. When the cases came in 
second appeal before Justice Nanavutty, 
elaborate arguments seem to have been 
addressed to him about the defendants 
in the two suits being estopped from 
disputing the title of Musammat Rajana 
in respect of the 14 annas share as they 
had obtained deeds of mortgage from her 
mother on the (footing of Museummat 
Rajana being the owner of a 14 annas 
share. Our - learned brother ‘disallowed 
the contention holding that no question of 
estoppel arises in the case as the plaintiff's 
suits for possession were. not based on the 
mortgages, but were . suits in ejectment 
by avoidance of the mortgages in question. 
It was also argued before him that in 
any case the plaintiff had acquired title 
to, the entire 14.annas by adverse pos- 
session. The learned Judge held that this” 


plea also was untenable and could not be 


entertained. 

The first contention urged by Mr. Wasim 
on behalf of the plaintiff-appellant is that 
the plaintiff was-.in possession of the 
entire 14 anmas .share at the date of the 
mortgages in question -and had therefore 
a possessory title tó the’. property in suit. 
The argument. proceeded that the plaintiff 
is entitled to a decree in the present 
suit on the basis of this possessory title 
against the défendants, who had no lawful 
title to the ~property.. -It is not. seriously 


“denied that no plea in this form was raised 


when the ‘appeals’ were ‘argued before our 
brother’ Justice Natiavutty. In fact we find 
that no such plea based on possessory title 
was raised. either in -the pleadings, *or 
in either of the lower Coutts. It was're¢ént- 
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iy eld by’ this Bench in Ramzani v. Bansi- 
thar Chaudhri, 1937 O W. N. 49' (1), that in 
un appeal under s. 12 (2) of the Oudk' Courts 
Act an appellant is not entitled to be heard 
on points which he has not raised before 
the Judge against whose decree he is 
appealing. We are therefore of opinion 
that the plaintifi-appellant is not entitled 
to urge this new plea now for the first 
time in third appeal. 

Next it was argued that as the painit 
has been given a decree on payment of 
part ofthe consideration of the mortgages 
in dispute, this is tantamount to 4 
partial recognition of the mortgages in 
question, and the rule of estoppel betweet 
the mortgagor and the mortgagee should 
therefore apply tothe present suit. In our 
opinion the argument is fallacious. The 
suit is undoubtedly one for ejectmeént of 
the defendants by avoidance of the mort- 
gages. The plaintiff has not been requir- 
ed to pay any portion of the consideration 
of the mortgages as such, but she has 
been ordered to pay certain, sums on the 
principle that a minor is bound to refund 
any amount which has heen utilised for 
his of her benefit. The correctness of the 
decision of Mr. Justice Nanavutty that the 
rule of estoppel invoked on behalf ‘of the 
plaintiff cannot. be invoked’ in a case 
where the suit is not based on the mort 
gage, but is one in repudiation’ of the 
mortgage, has not been questioned before 
us. We are therefore of opinion that he 
is right in holding that no question of 
estoppel arises. The result therefore is 
that the appeals fail, and are’ dismissed 
wi costs. 

eals dismissed. 
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RANGOON HIGH COURT . 
First Civil Appeal No. 69 of 1936 
August 25, 1936 
Mya BU AND Baautzy, JJ. 
BA NK or CHETTINAD,-Lrp.— 
APPELLANT ; 
VETSUS 
N. K. N. R. M. CHETTYAR Fiem 
AND. OTHERS—RESPONDENTS 
Mortgage—Şuit filed in Original Side of High 
Court in respect of property outside its jurisdiction 
—Preliminary decree—Siubsequent final decree and 
sale—Application for personal decrée—Maintain- 
ability 9 
A preliminary decree was passed by consent ina 
mortgage suit filed in the Rangoon High Court in 
respect of Property situated outside “its original 
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jurisdiction. On non-payment of decretal amount a 
final decree was passed and the property sold and 
money realized. But on the amownt falling short, 
decree-holder applied for personal decree. This was 
opposed on the ground that as the Court had no 
jurisdiction. to entertain the suit, the preliminary ` 
decree and the final decree were nullities : 

Held, that the decrees not -nullities but binding 
and conclusive until eet aside in appeal or révision 
irrespective of the fact. that they were passed’ with 
jurisdiction or, not. Oonsequently, the application 
for personal decree was maintainable, S.A. Nathan 

v. S. R. Samson (3)'and Bank of Chettinad v. 
Ghettyar Firm of 8. P. K. P.V. R. (4), followed. 

T. N.M. Cowasjee, for the Appellant. 

Mya Bu, J.—Thisis an appeal against 
an order dismissing the appellant’s appli- 
cation fora personal decree against the 
respondents ina mortgage suit insti uted 
in the original side of this Court in -respect 
of immovable property situate in Hartha- 
waddy District outside the local-limits of 
the original civil jurisdiction of this Court. 
The suit was filed. in 1932 when, in view of 
the decision given. by the Bombay High 
Court in 1927 in Hatimbhai Hassanally v. 
Framroz Eduljee Dinshaw (1) it was general- 
ly accepted that this Court in the -exereise of 
its ordinary original civil jurisdiction had 
power to receive, try and determine suits 
for a mortgage-decree evén though the 
immovable property subject to. the mort- 
gage was situate outside the local limits 
of the’ ordinary original civil jurisdiction; 
if the cause of action arose or the defènd- 
attts resided or carried on business within 
such local limits. Indeed, quite a few suits 
of this character were entertained, tried 
and determined by this Court on the origi- 
nal side in spite of the fact. that the 
mortgaged properly was situated outside 
the local limits of its ordinary original 
civil jurisdiction after the decision, in 
Hatimbhai Hassanally v. Framroz Eduljee 
Dinshaw (1) until 19'4, when a Full Bench 
of this Court ruled in Nagappa Chettiyar 
v Arunachalam Chettyar Firm (2) that such 
a suit was a “suit for land” within cl.§ 10, 
Letters Patent, and could not be tried or 
determined by a Court outside the terri- 
torial jurisdiction of which 'thé land or 
immovable’ property was situated. Ac- 
cording to this ruling this Court had no 
jurisdiction to entertain the mortgage suit 
in which the appellant's application, which 
has been distnissed, was made. 

In this case, as in all. similar cases, “the 
application for personal decree was pré- 
ceded by a preliminary morbgage= “decree 


(1) 51 B 516; 104. Irid. Cas. 8; A PR 1927 Bom 
278; 29 Bom. LR 498qF B). 

(2) 12 Rara: 151 Ind. Cag. 519; -A IR, 1934 Rang. 
2507 R7 9 (F B). 
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and: then a final mortgage-decree and 
lastly, by a sale of the mortgaged property, 
in pursuance of the final mortgage-decree 
and the net proceeds of the gale fell short 
of the amount due on the final decree. A 
. noteworthy, feature of- the preliminary 
decree in this case; which was passed on 
July 4, 1933, is that itwas passed by con- 
‘sent. After declaring the amotint that 
would be due on January 4,1934, it was 
ordered that in default of. payment thereof 
en the aforesaid date the plaintiff may 
apply fora final decree for .sale of. the 
mortgaged property and that the mortgaged 
property or sufficient part thereof should be 


sold, and further thatif the money réaliz- ` 


ed by such sale should be insufficient for 
_ paythent in full of the amount payable to 
“the plaintiffs, the plaintiffs were at liberty 
“(where such remedy was open to them 
under the terms of their morigage ‘and was 


in force) to apply for a personal decree 


against the defendants for the amount of: 


the balance. By the same preliminary 
decree, the plaintiffs were appointed by 
consent of the defendants receivers of the 
. mortgaged properties with right to sell’ the 
same after the final decree either themselves 
or through the Court, or through auctioneers 
nominated by thém. The amount of the 
preliminary decree remaining unpaid; the 
plaintiffs filed an application, on January 
11, 1934, for a final decree, and a final decree 


was passed andthe sale was duly held in ` 


August 1934, about two months after the 
Full Bench delivered its judgment in 
Nagappa Chettyar.y. Arunachalam Chettyar 
Firm (2). 

On May 93, 1935, the appellants filed the 
application which ; ‘has given rise to this 
appeal. Besides-disputing the accuracy of 
the amount claimed by ‘the appellant as 
that of the balance due after the appro- 
` priation ‘of the net sale proceeds’ to the 
decretal amount, the respondents opposed 
. the application on the ground that as the 
Court had no jurisdiction ‘to. entertain the 
guit the preliminary decrees and the final 
decree were nullities. -The learned Judge 
‘ onthe original side having’ upheld those 
- grounds. “dismissed the appellants’ appli- 
- cation. “It was’ aregrettable feature of the 


proceeding before us that thé-respcndents . 
* question whether ' 


failed to-appear and contest the appeal, and 


the appeal has consequently ` been heard ex . 
: Wehavethus been deprived of the , 


parte. 
usual assistance of Counsel in support of-if 


“under appeal. 
16711 & 12 


contends that the point 
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The learned Counsel for the appellants 
is concluded. hy 
authority againstthe respondent aud‘ he 


Telies mainly on the Fall Benéh cases in 


S. A. Nathan v. S. R. Samson (3) and in 


_Bankof Chettinad Y. Chettyar Firm of 8, 


P. K. P. V. R. (4). The facts of thé latter 
case are sybstantially on all fours with 
those of thepresent case except that in 
that case after the mortgaged properties ‘had 


| been sold and ` realized less than the de- 


cretal amount, the judgment-debtors filed 


‘a-suit claiming that the Court had-no in- 
‘herent jurisdiction to entertain the ‘morte 


gage suibasthe properties were situate 
outsidé its jurisdiction, and prayed for a 


‘declaration that the preliminary. and final 


decrees in the mortgage suits ‘were null 
and void, but the suit ended in the order 


‘ of dismissal before the application“ ‘for a 
. personal decree was prosecuted. 
. not barred by anylaw for the time being . 


The learned Judge who tried the appli- 


cation for a personal decree in that case 
.on the original side held that as the Court 


had no inherent” jurisdiction to entertain 
the mortgage suit, no amount of conéent 
cr waiver would be sufticient to invest the 


| Court with jurisdiction which it did not 


possess and that, consequently, the- preli- 


_minery andthe final decrees which had 
“been passed in the suit were nullities. Page, 
_O.J. in delivering the main judgment of the 
. Fall Bench observed: — 


“The application for a personal ‘decree; - however, 
is founded upon the same cause of- action as that 
upon Whichthe preliminary and final decrees -ia 


othe suit have bean passed, and but for the final 


decree the appellants could not have applied’ for. a 


“personal” decree, the claim in’ debt “having ‘merged 


in the clairh in the mortgage suit, the ` outéome of 


` which were the preliminary and final decrees: that 


were passed, lt may well be although it is not 4 
necessary ‘toexpressa definite opinion on the ques- 
tion, that the personal decree that is now sought, 


. which arises from and implements the final decree, ` 


in thecircumstances and inter partes could not ba 
treated asbeing ultra vires the Court or that the 


` Court could be regarded as having, no jurisdiction 
: to pass it in the mortgeg> suit.” 


-The learned Chiet Justice, however, pro- 
ceeded to hold ‘that it would be sutticient 
torest the decision of the case upon an- 
other ground which was :hat the suit fora 
declaration that the preliminary and final 
deċrees were nulland void on the ground 


- of want of jurisdiction in the Court to em- 


tertain the suit having been dismissed, the 
the -Court had jurisdic- 
tion to entertain the suit became, res judi- 


cata and that thereafter it was hot open to 
3) 7 R480; 135 Ind. Qaa. s5: AIR 1931- Rang, 


(3) 
I maye say 'so—the well-considered judgment | 262; Ind, Rul. (1931) Rang. 1 


(FB). 
(4) 14, +) sa Ind, “Cas, 30; A IR 1938 Rang. 87; 
8 R Rang. 5 
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Full Bench cases quoted above, I do not o 


è 


“the. judgment debtors to contend nor was 
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‘the Court at liberty io decide that the 
Court had no jurisdiction to entertain, try 
‘or determine the mortgage suit. Inasmuch 
as the suit for a declaration had heen dis- 
missed not after due trial but for non- 
‘prosecution or withdrawal, and such with- 
drawal was made without obtaining leave to 
‘file a fresh suit on the same cause of 
‘action, Itook the opportunity of pointing 
‘out a further bar tothe judgment-debtors 
‘under O. XXIII, r. 1 (iii), Civil Procedure 
‘Oode. My leařned brother Denkley, J., 
“as a member of the Full Bench was content 
“to rest his decision upon the fact of the 
‘dismissal of that suit as being res judicata 
. between the parties on the question of 
jurisdiction. ‘The Full Bench allowed the 
‘appeal. Inthe present “case the learned 
‘Judge on the original side considered that 
the’ Full Bench case did not cover the pre- 
Sent one as the decision in the former 
‘ease proceeded upon’ the question of res 
' judicata. Inasmuch as it would be quite 
` unnecessary to file a.suit to get rid of the 
_ preliminary and - final’ decrees if ‘they 
"were mere nullities; I am respectfully of 
‘the opinion that it “would not have made 
any difference whether -a suit for their 
petting aside had been filed and dismissed 
‘or whether such a suit had never been 


“filed." The true determining factor, in my l 


` opinion, lies in the question whether the 
preliminary and final decrees were mere 
_ Dullities or not or whether they are valid 
- and binding between the parties. Accord- 
‘ing tothe casein S. A. Nathan v. S. R. 
Samson (3) they ‘are not mere nullities. In 

_ that case Page, O. J., observed:— 
“I will assumé for the purpose in hand that any 


decree passed by a Court without inherent jurisdic. ~ 


. tion, whether the want of jurisdiction, has been 
| waived by the parties or not, will be declared in 
| proceedings taken by way of appeal; revision, review, 


orotherwise as prescribed by law, tohave beencoram - 


. non. judice and ab “initio void anda nullity. But 
, inmy opinion,a subsisting decree passed by a duly 
constituted Oouit that has not been set aside in 
. Proceedings by way of appeal, revision, review, or 
otherwise, is not to be treated as a mere nullity but 
"in binding and conclusive against the parties thereto 


- duly impleaded in the suit.” - 


„It is true that the decree in question in 


~“ that case was the decree of a Court govern- 
_ ed by the Civil Procedure Code and not of 


a High Court which derives its jurisdiction 
. from its Letters Patent, but the observation 


. Quoted above is applicable to all decrees 


_ passed by a Court without inherent juris- 
_ dication. _Inasmuch as I have not been 

“ble to see any ground for-casting a doubt 
‘on the correctness: of the rulings-in the two 


Bench cases. 


‘technical and rid of all merits. 


_on the original side before 


feel disposed to have them tested by refer- 


-ence to a Full Bench. In this appeal 


which is heard ex parte, Isee no sufficient 
reason tothink we are not bound by the 
substantive points decided in those Full 
Save and exceptthe objec- 
tions as to the accuracy of the amount 
claimed by the appellants in their applica- 
tion for a personal decree, the respondents’ 
contest cf that applicaticn was purely. 
They will 
clearly not suffer from any injustice what- 
ever by having a personal decree passed 


, against *them after ascertaining the amount 


of the balance. In the result the appeal is 


. allowed., The order dismissing the appel- 
‘lant’s application for a personal decyee is 


hereby set aside and the case is remanded. 
to the original side for an inquiry as to lhe. 


amount of the balance and for passing a 
“personal decree as prayed for the amount: 


found due. The respondents will pay the 
appellant's costs of this appeal and also. 
the costs of the hearing of the application 
the appeal 
which is fixed at ten gold mohurs, Costs 


‘of the further proceedings on. the applica- 
_tion on theoriginal side will be in the dis- 


cretion of the learned Judge on the original 

side. F 
Baguley, J—lIagree. © - | Stirs 

i . ; ki Appeal allowed. - 
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MADRAS HIGH COURT 

Civil Suit No. 301 of 1932 
August 7, 1936 KAN a 
Wansworta, J. 5 SN 

BALASUNDARAM —PLAINTIFF 
TeTSUS : 

KAMAKSHI AMMAL AND OTAERS 

; —DEFENDANTS ' 
Ilindu Law—Succession—Dancing girls—Dancing 
girl discarding her profession and living'as married 
woman—Succession to property—Natureof estate 
taken by her daughters—Subsequent reversion to 
immorality, effect of. 


When a dancing girl ptactising the calling of 
her caste acquires property thereby, it devolves 
more orless after the fashion of stridkhanam, 


females taking in preference to males. If ‘a dancing 
girl eschewing the calling of her. community adopts - 
the ordinary life of a respectable married woman | 
and acquires property, toat property would devolve’ 
inaccordance with the ordinary rules of Hindu Law 
in spite of the fact that she belongs to the dancing 
girl caste. TA f 
Where a woman belonging to the dancing girl 
community elects not to follow her traditional call- 
ing but to become -an ordinary married woman and 
then after. her widowhood reverts to wlfat would 


s 
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be described as an immoral life and brings up her 
daughters as dancing girle, property acquired by her 
devolves upon her daughters clothed with the 
character of property acquirsd by an ordinary Hindu 
females, that isto say, subject to the disability of 
the ordinary Hindu female to taks an absolute es- 
tate, and when it passes to the daughters, they would 
hold it subject to the same disabilities as attended 
the ownership of that property by a female when it 
was in the hands of their mother. Subbaratna 
Mudali v. Balakrishnaswamy Naidu (1), referred to. 

Mr. C. R. Rajagopalachari, for the Plaint- 
iff. 

Messrs. C. Viraraghara Ayyar, A. S. Sins 
darachari, O. P. Srinivasan and O. Rajavelu 
Chettiar, for the Defendants. 

Judgment —tThe plaintiff prays ‘for a 
declaration that the mortgage dated 
July 6, 1925, executed by one Rajammal 
in faveur of the deceased husband of 
the 1st defendant is of no effect as against 
the plaintiff asreversioner to the estate 
of the deceased Papathi Ammal, mother of 
Rajammal, and cannot convey rights be- 
yond the lifetime of Rajammal. There is 
also a prayer for an injunction” which is 
not now pressed. 

The 2nd defendant supports the plaint- 
iff 


The first defendant contends that Rajam- 
malwas the absolute owner of the suit 
house and that the plaintiff is not entitl- 
ed to claim the suit property as a rever- 
sioner in the event of her death. ` 

The evidence inthe case is scmewhat 
scanty, but it raises certain interesting 
questions with reference to the devolution 
of property in the dancing girl caste. On 
the materials before me the following 
facts seem to be established. One Papathi 
Ammal who died many years ago had two 
daughters, Rajammal and the 2nd defend- 
ant. It must, [ think, be taken as proved 
that they belong tothe dancing girl caste. 
Papathi Ammal appears to have married 
‘and been widowed. She then came to 
Madras, became the concubine of a gold- 
smith and while living as his concubine 
she somehow or other acquired the suit pro- 
perty. There is no sale-deed in the evi- 
dence ; but the recitals in the mortgage 
deed in favour of the lst defendant’s hus- 
band, taken along with ihose of the re- 
lease deed executed by the 2nd defendant 
in favour of Rajarmal, leave no doubt in 
my mind that this property did come down 
by inheritance from Papathi Ammal to her 
two daughters. Papathi Ammal died about 
the year 1900. Rajammal and the 2nd de- 
fendant seem to have lived, as dancing 
girls and tohave been dedicated to a tem- 
ple in Saidapet near Madras,” Rajammal ` 


r 


an absolute estate. 
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had no children, but following the custo.n .. 
of the dancing girl community, she adopt- 
ed a daughter, Navanecthammal, who is . 
not a party in this suit. The 2nd defend- 
ant had two children, a daughter who, is | 
the third defendant anda éon who is the 
plaintiff. The suit property was register-* 
ed in 1902 by the Collector in the joint 
names of Rajarnmal and the 2nd defendant. 
In 1909 the 2nd defendant released her inter- 
est in the properties so far as she was 
competent to do so in favour cf Rajamnial; 
and in the face of the terms of the release 
deed, it cannot be contended that it would 
have the effect of shutting. out any rever- 
sionary right which hei -children might 
claim on the death of Rajammal. In 1925, 
there was a mortgage by Rajammal and the 
3rd defendant in favour of the Ist de-` 
fendant’s husband. Now if Rajammal and 
the 2nd defendant had an absolute titlé 
to this property, there would be no ques- 
tion of a reversionary right in favour of. 
the plaintiff in view of ‘the release déed. 
If, however, Rajammal and the 2nd defend- 


‘ant had no more than the ordinary limited 


estate of a Hindu female, then the plaintiff 
‘would be reversioner. 

There is remarkably little authority in 
reported cases regarding the devolution of 
property through females of the dancing 
girl caste. It is of course quite settled that 
when a dancing girl practising the calling 
of her caste, acquires property thereby, 
it devolves more or less after the fashion 
of stridhanam, females taking in preference 
to males. It seems also to ‘be. settled that 
when 4 dancing girl eschewing the calling 
of her community, adopts the. ordinary 
life of a respectable married woman and 
acquires property, that property . would de» 
volve in accordance with the ordinary rules 


‘of Hindu Law, in spite of the fact that 


she belongs to the dancing girl caste. There 
is an observation i in the case of Subbaratna 
Mudali v. Balakrishnaswamy Naidu (1), 
that when the property of a dancing giri 
passes to her female heir, the latter takes 
This seems to be a 
reasonable view though I have not been 


‘able to find any positive decision in sup» 


port of it. But obviously if the disability 
of a Hindu female in the matter of owning 


‘property is the logical consequence of her 


disability asa member. of the family .and 
her dependance on the males of that family,. 


“no such. disability should attach to the 
; women of emancipated community, 


such e 


(1) 6 L W 184; 41 Ind. Cas, 408; 22M LT 91; 33 M 
J 207; (1911) M W-N 569, 
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“as the ‘Devadasies' who live and acquire 
“ property quite, independently of their male 
‘Yelalives. But what is Lhe position where 
a woman like Papathi Ammal belonging 
to “hé dancing girl community elects not 
.to follow the traditional calling, but to'be- 
‘come an ordidary married woman and then, 
-after the widowhood reverts to what may 
be déscribed as an immoral life and brings 
‘up her daughters so that they follow the 
' caste calling? It seems to me reasonable 
‘that, ifthe mother acquires property while 
she is an ordinary married woman subject 
“to the ordinary Hindu Law, it should de- 
‘volve upon her heirs in accordance with the 
‘ordinary rales of Hindu Law since the 
property is impressed with a character 
which it cannot lose by passing into the hands 
ofa woman practising the calling of a danc- 
4 ing girl. But Idoubt very much whether 


“when awoman ofa dancing girl community - 


‘has once elected not to take up the caste 
calling’ but to live the life of an ordinary 
Hindu married woman, any subsequent 
lapse from “conjugal virtue would give her 


` anyother character than that’of an unchaste 


married woman. Having definitely left the 


: galling of the caste and adopted the con- 


` straints of ordinary married life, I do not 
“see how she can atthe same time enjoy the 
‘position of a respectable Hindu female 
“and retain a sort of animus revertandi to- 
- wards the traditional ‘calling ;.and I see 


“mo logical reason why if she subsequently 
'' relapses into unchastity, she should get 


“the benefit of pseudo-respectability which 
“surrounds the calling of a dancing girl. 


_‘ If that reasoning is’ correct, it follows 
“that in the present case the property ac- 
“quired by Papathi Ammal, a married woman 
“who has lapsed into unchastity, has devolv- 
“ed upon her daughters clothed with the 
-‘character of property acquired by an ordi- 
` ‘nary Hindu female ; that is to say, subject 
- to the disability of the ordinary Hindu 
” ‘female to take an absolute estate ; and when 


“it passes to the daughters, they would hold 


‘it subjest to the same disabilities as at- - 
~ tended ‘the ownership of that property by 
“a female when it was in the hands of their 


mother. It follows that Rajammal and 


=. the 2nd defendant would have only a 


limited estate in the property and on the 
reléase of her rights by the 2nd defendant, 


-  Rajammal,’in spite of the fact’ that she 


_was a-member of a dancing girl commu- 
“nity living a life of unchastity, would 
hold that property as a limited owner 
with limited powers’ of alienation. 
The third defendant having joined 
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with Rajammal in the mortgage in favour 
of the Ist defendant's husband, obviously 
cannot attack that mortgage. The plaintiff 
must, in “my opinion, ‘be declared to bea 
reversioner to Rajammal and he must be 
given adeclaration that the mortgage of 
the property to the Ist defendant is not 
binding as against the reversioner. The 
suit is, therefore, decreed with costs. . 

A. Suit decreed. 
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“ RANGOON HIGH COURT 
Second Civil Appeal No. 135 of 193 
July 15, 1936 - 
 Dunxtey, J. 5 
U MYA AND OTAERS-—APPELLANTS 
versus 
_M.A.R.S. R. M. CHETTYAR Firm— 
RESPONDENT 

Transfer of Property Act (IV of 1882),s.55 (1) 
(£)—Vendee's rights—Vendee relying on covenant 
granted by statute—How to be enforced—Covenant 
to idemnify—Nature of —Vendor's duty to compensate 
—Suit based on artes Fly na eee based on 

rovisions of Act, tf can be passed. 
ji The hih of s. 55 (2) (f), Transfer of Proper- 
ty Act, do not give the - vendee a .right to obtain 
from the vendor any expenses which he may have 
incurred subsequent to the sale in obtaining ‘poe- 
session ofthe property. If he decides, on being 
resisted in obtaining possession, to establish his 
rights himself, then that is a matter with which the 
vendors have no concern. If he wishes to rely 
upon the covenant granted to him by the statute, 
‘then he can enforce hisrights only by a suit against 
the vendors -for specific performance of the contract 
of sale or for damages. h i : 

A covenant of indemnity under which vendor 
undertakes to indemnify vendee against interference 
with his possession by third parties is a covenant to 
indemnify against lawful title only; that is, if it is 
subsequently found that some other person has a 
lawful title to the whole or any part of the proparty 
and succeeds in establishing his ‘title thereto, then, . 
the vendor must compensate the vendee. Nash v. 
Palmer (1), Dudley v. Folliott (2), Hays v. Bicker- 
staffe (3) and Wallis v. Hands (4), referred to. |p. 
85, col. .1.] , a9 f 

When thesuit is not brought upon ‘the statutory 
covenant but is brought upon the covenant for title 
contained inthe deedof sale,a decree based on the 
provisions of the Transfer of Property Act, cannot be 
passed. , : 

Mr. Maung Gyee, for the Appellant. 

Mr. K. R. Venkatram, for the Respond- 


ent. 


Judgment.—This appeal must be allowed. 
Neither the Sub-Divisional Court of Pyap- 
on, which tried the original suit, nor the 
District Court of Pyapon on first appeal 
has applied its mind tothe real point for 
decision. The four appellants jointly owned 
a large area of agricultural. land which 


they sold by registered deed to the respon- 


h 
. 
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dent Cheliyar firm. Stibsequently: it was 
found that a lady named Ma E Tin was in 
possession of ‘a portion of the area sold. 
She is a divorced wife of appellant No. 1, 
and admittedly had no interest in this pro- 


pondent firm. The respondent firm brought 
a suit against her for possession and this 
suit ‘was prosecuted up to this Oourt on 
appeal, Ultimately the respondent firm was 


successful and in execution of ita decree . 


obtained possession of this land. Part of 
the decree which the respondent firm ob- 
tained was for a sum of Rs. 1,663-14-0 as 
the taxed ccsts of the various proceedings. 
This amount was payable by Ma E Tin, 
but apparently nothing could be recovered 
from Her. Consequently, the respondent 
firm has brought a.suit against the four 
appellants claiming for the recovery of this 
amcunt from them. The case, as set out 


in the plaint, was based upon a covenant - 
for litle which cccurs in the deed of sale 


by the appellants to the respondent, This 
covenant isin the following terms: 

“After the purchaser has obtained possession there- 
of, if any heir, successor, etc., or any other person 


makes interference, objection or compli¢ation in any ` 


way, and if thereby any dispute arises and expenses 
are incurred, we will make good such expenses and 
all losses sustained as well as the future current 
value of the said properties.” 


Although a clause of this description’ is 


in its terms of the widest description, it is ‘ 
well established law that a covenant ofin- 


demnity of this description is a covenant 
to indemnify against lawful title only, that 
is, if it is subsequently found that some 
other person has a lawful title to the whole 


or-any part of the properly and succeeds ` 
in establishing his title thereto, then the. 


vendors must compensate the vendee. Lord 
Ellenborough, CO. J. stated the rulein Nash 
v. Palmer (1), in the following words: 

“The question on the first plea is, as tothe extent 
ofthe defendant's undertaking to indemnify, as to 
which the rule has, I think, been correctly stated 


at the Bar, that where a man covenants to indem- - 


nify against all persons, this is but a covenant to 
indemnify against lawful titla. And the reason is, 
because, as it regards such acts as may arise from 
rightful claim, a man may well be supposed to covenant 
against all the world; but it would be an extravag- 


ant extension of such a covenant, if it were good ‘ 


ageinst all the acts which the folly or malice of stran- 
gers might suggest; and, therefore, the law has pro- 
perly restrained 1t within its reasonable import, that 
is, to rightful title.” 

The cases in Dudley v. Folliott (2), Hays 
ve Bickerstaffe (3) and Waliis v. Hands 


(1) (1816)5 M & 8S 374; 17 RR 364 

(2) (1790) 3 T R586 1R R772. * 

(3) (1675) eVaugh R 118; 2 Mod. Rep, 34; 1 Freem 
K.B-194; 86 E R926, - ` ; 


s 
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(4), lay down the sams proposition of law. 
For the ‘respondent firm it has been. urged : 


that under the provisions of s. 55, sub-a, (1). >“ 
(f), Transfer of Property Act, the vendor is; * 
-bound to deliver possession of the property: 
perty at the’ time of the sale to the res- .. 


purchased to the vendee, and that as the 
vendee in this case nas had’to incur ex- ° 


erty, the vendor must under this statutory 
covenant, indemnify him for the expendi- ~ 


1 


ture. The answer to this contention is, in © 


the first place, that ihe suit was not.. 
brought upon the statutory covenant but 
was brought upon the covenant for title con- 
tained in the deed of sale, and that, there- ` 


fore, a decree based on the. provisions of <, 


e. 


the Transfer of Froperty Act could not be. : 


passed. Moreover, the argument pre-sup-: 


_ poses that the respondent never obtained’ 


possession of the land for which the firm. 
had to bring a suit against Ma E Tin, and’: 
if no such possession was-ever obtained, 
then the covenant for peaceful possession 
contained in the deed of sale never came 
into. operation. Furthermore, I ‘am quite: 
clear that the ‘provisions of s. 55 (1) (f) 
Transfer of Property Act do not- give the. 


wy 


vendee a right to obtain from the vendor . 
any expenses which he may have incurred; - 


subsequent to the sale in obtaining posses:: 


sion of the property. If hs decides, on.. 


being resisted in obtaining possession, to. : 


establish his rights himself, chen that is a.~ 
matter with which the vendors have now, 
concern. If he wishes to rely upon the.. 
covenant granted to him by the statutes.. 
then he can enforce his rights only by a:. 
suit against the vendors for specific per- . 
formance of the contract of-sale or for: 
damages. The suit of the respondent was , 
bound to fail. ; i mr 
This appeal is, therefore allowed, the 


- judgments and decrees of the Sub-Divi+: 


sional Court and the District Gourt on first... 


appeal are reversed, and the suit is. dis<«.; 


missed with costs in all Courts.. -4 |, 

ON. eal allawed..-:7* 
(4) 

T 428; 41 W R471. 


ha 





“ BOMBAY HIGH COURT " . 
Insolvency Case No. 6 of 1935 | 
Day April 16, 1935 
- RANGNEKAR, Je > 
“Inve STRAUSS & Co, LTD, “fh 
BHIMRAT HARLALKA—-PETITIONING 
; -7 _ORDEITOR : 


te 


Companies Att (VIL of 1913), s3. 270, 271—Foreign, ` 


unregistered company—High Court has ‘jurisdicti ”' 
to-wind it up irrespective of - the -number of... 


i Appe y 
(1893) 2 Ch, 75; 62 LJ Ch, 586;.2R 31568 Lo 
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members—Jurisdiction, extent of—Interpretqtion of 
Statutes—‘Include’ in interpretation clauses, signi- 
ficance of. ; 

The High Court has jurisdiction to wind up an 
unregistered foreign company irrespective of the 
number of its members under es. 270 and 271, Com- 
panies Act. The words ‘shall include’ in s, 270 do not 
exclude a foreign company not registered under the 
Act. [p. 89, col. 1.] : 

A Court has jurisdiction to wind up as an un- 
registered company, a foreign c:mpany whatever the 
number ofits members, if it has an office and assets 
within its jurisdiction, andthe mere fact that the 
order for winding up the company has been made 
by a competent Court of the place of the company's 
incorporation cannot make any difference to ths 
jurisdiction of the Court. V. E. R. M. Chettyar 
Firm v..J. Hormasyi (5), dissented from, In the 
matier of Indian Companies Act (6), relied on. [p. 
89, col. 1.] i 


The word “include” in interpretation clauses 
is intended to be ‘enumerative and not exhaustive, 
It has an extending force and it does not limit the 


meaning of the term tothe substance of the defini- 
tion. 


Messrs. V. F'. Taraporewala, B. J. Desai 
and -K. T. Desai, for ithe Petitioning 
Oreditor. | 

Messrs. M. A. Jinnah, J.'H. Vakeel, 
B..K. Desai and A. C. Amin, for the 
various Opposing Creditors. 

Order.—This petition raises a some- 
what difficult and 
under ss. 270 and 271, Companies Act, 
1913. In form the question is whether 
this Court has jurisdiction to make a wind- 
ing up order against an unregistered 
foreign company not consisting of more 
than seven members. The facts which do 
mot seem to be in dispute are briefly as 
follows: The respondent company was incor- 
porated in England with limited liability 
under the English Law. It carries on 
business in India and its principal place 
of business in India is situate in Bombay. 
It was stated in the petiticn that the con- 
pany consisted cf more than seven persons 
but itis now admitted that that statement 
was made inadverlently and that tke 
company consisis cf five members on'y. 
The petitioning creditor is a creditor in 
the sum of about Rs. 60,000 and edimitied- 
ly there are other crediturs whose claims 
exceed that of tle petitioning creditor. 
The petition is founded upon the allegation 
that the company has stopped payme..t 
and has ceased {o carry cn business, and 
this is not disputed. From the «ffidavils 
made ata later stage of ihe hearing of 
this petition, it appears that a winding 
up pettticn was presented against the 
company in England on January £9, 1935, 

sand an Official Liquidator was appointed. 
“The actual winding up order was madeon 


` February.-11, 1935, that is five days after- 
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the presentation of the present petition 
to this Court. Frem the report made by 
the Official Liquidator in England it ap- 
pears that there are heavy liabilities of 
the company and a heavy deficit, and 
that the unsecured creditors in England 
are not. likely to get even half a shilling 
in a pound. The company has more than 
forty branches in India and used to carry l 
on extensive business iñ Bombay, Karachi, 
Madras and other places in India. The 
main question which is raised is as regards 
the jurisdiction of this Court, The material 
sections are ss. 270 and 271. Section 270 
isin these terms : | 

«970, For the purposes of this Part, the expres- 
sion ‘unregistered company’ shall not include a 
Railway Company incorporated by Act of° Parlia- 
ment cr by an Act of the Governor-General in 
Council, nor a company registered under the Com- 
panies Act, 1866, or under any Act repealed there- 
by, or under the Companies Act, 1882, or under 
this Act, but save as aforesaid, shall include any 


_ partnership, association or company consisting ` of 


more than seven members.” , 

Section 271 provides that subject to the 
provisions of this Part (i. e. Part 9), 
any unregisiered company may be wound 
up under this Acl, and all the provisions 
of this Act with respect to winding up 
shall apply io an unregistered company, 
wilh certain exceptions and additions, to 
which it is not necessary to refer. These 
two sections are placed in Part 9 of the 
Act, the heading of which is “Winding up 
of unregistered companies”. The expression 
‘company’ is defined in 6.2 (2) as mean- 
ing a ccmpany formed and registered 
under this Act or an existing company. Sub- 
section (7) defines “existing company” as. 
follows : 

“(7) ‘Existing company’ means a ccmpany formed 
and registered under the Ccmpanijes Act, 1866, or 
under any Act or Acts repealed thereby, or under - 
the Companies Act, 1832.” s 

Having regard to the definitions, it, 
seems io me to be clear that tke expres- 
sion ‘company’ under ss. 270 and 271 has: 
a wider meaning. Under the English Act 
of 1862, s. 189, it was held that an uns, 
registered company could not be wound 
up under that Act unless there were more 
than seven members: In re Bowling and 
Welby's Contract (1). Then ceme the Act, 
of 190%, which bys. 267 gave a definition 
of the expressicn “unregistered company’ 
materially different frem ihat contained 
in s. 1990f the Act of 1862. The “Act 
of 1908 was followed by the Act of 1929, 
and the corresponding ecection in that Act 


(1) (1895) 1 Ch. 663; 64 LJ Ch. 427; 72 È T 411; 43. 
417; 2 Manson 297, 


“ 
. 
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is s. 337, 
lowing : 


which is in the terms fol- 


"337. For the purposes of this Part of this Act, 


the expression ‘unregistered company’ shall in- 
clude any trustee, savings bank certified under 
the Trustee Savings Bank Act, 1863, and any part- 
nership, whether limited or not, any association 
and any company] with the following exceptions: (1) 
a Railway Company incorporated by Act of Parlia- 
ment, except in so far as is provided by the 
Abandonment of Railways Act, 1850, and the 
Abandonment of Railways Act, 1869, and any 
Acts amending them; (2) a company registered 
in any part of the United Kingdom under the 
Joint Stock Companies Act or 
panies Act, 1862, or under the Compagpies (Con- 
solidation) Act, 1908, or under this Act; (3).a 
partnership, association or company which con- 
sists of less than eight members and is not a 
foreign partnership, association or company; (4) a 
limited partnership registered in Ingland or 
Northern Ireland.” 


As observed by Palmer in his Company 


Precedents, Vol. 2 Edn. 14, atp. 48, the 
detinition of “unregistered company” in 
this Act differs from that contained in 
s. 267 of the Act of 1908, especially in 
providing that a partnership, association 
or company which consisis of not less 
than eight members is not an unregister- 
ed company unless itis a foreign partner- 
ship, association or company. Section 270, 
Companies Act, is in the same terms as 
s. 267 ofthe English Actof 1908. Section 
. 270, I think, consists of two parts. It begins 
by stating what will not be included im 
the expression “unregistered company”, 
‘and the excepted bodies are: a Railway. 
Company incorporated by Act of Parlia- 
ment or by an Act of the Governor-Gene- 
ral_in Council, or a company registered 
‘under: the Companies Act, 1866, or under 
any Act repealed thereby, or vnder-the 
Companies Act, 1882, or under the Com- 
panies Act of 1913. If the section had 
stopped there, it is clear that the respon- 
dent company, which is a foreign unre- 
gistered company could not be brought 
within the exception, and would be included 
within the expression “unregistered com- 
y“. The marginal note’ of the section 
“Meaning of ‘unregistered company’. ” 
. In my opinion the section, as far as it 
goes and confined to what I called the first 
part of it, is a definition of the expression 
“unregistered company.” "Then the second 
part does not tell us what bodies will. 
fall within the expression. “unregistered 


company’, but that some particular kinds: 


of bodies would be included within .the 


expression. As a matter, of. construction: 


it is clear that the section isnot exhaus- 
tive. The words “shall. include”, do | not 
amount to “shall mean and.include.” ‘It is 


e 
. 


under the Com-- 
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well established that’ the word “include 
inthe interpretation clauses is intended to . 
be enumerative and not exhaustive. It hag 
an extending force and it does not limit 
the meaning of the term to the subsfance . 
of the definition. When it is intended to . 
exhaust the signification of the word inter- : 
preted, the word “mean” is used. There- | 
fore, this part of the section merely says ° 
that a partnership, association or come : 
pany consisting of more than seven 
membersis an unregistered partnership, . 
association or company. It is clear, there- 
fore, that other partnerships, associations . 
or companies may be included within the : 
expression “unregistered company.” < 
The scheme of the Act seems tome to, 
be clear. The first part tells us as to 
what isnot included within the expression . 
“unregistered company,’ and generally: 
speaking, it brings within the exception. 
bodies incorporated under the Acts speci*° 
fied, that is to say, bodies which havea 
corporate existence. If the section had. 
stopped there, it follows that bodies which 
are not incorporated under any of the Acts. 
thus specified, must he included within the. 
expression “unregistered company,” as far. 
as the Act is concerned. A foreign come; 
pany, though registered outside British. 
India, but which is not registered under this 
Act, will then be an unregistered company’ 
under the Act. The procedure for getting 
such companies registered undér this Actr 
is laid down ins. 277. Then, in juxtaposi- | 
tion to this part, the second part tells us 
what would be included within the express- 
ion “unregistered company”. Taking these, 


namely, a partnership, association or a.. 


company consisting of more than seven. 
persons, it must mean that they refer toi 
bodies which are unincorporated bodies. 
but carrying on business and having no: 
corporate existence. ‘It was clearly : neces- 
sary to include euch bodies within’ the’ 
expression “unregistered company.” 4, 
this had not been done, 2' partnership or: 
association of say nineteen persons carrying: 
on a business other than banking, or of 
nine persons carrying on tke business of. 
banking (see s. 4), would be. able to carry. 
on its business without the creditors being 
entitled to have its affairs wound: up under’ 
the Act,~-a relief to which they would be’ 
entitled ifsuch: bodies fell within the ex-. 
pression “‘untegistered company.” * 

In my-opinion, therefore, “company” in 
this part of the section can only mean and- 


must mean a body which.has no corporate :. 


existence, not being registered under the 
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Acts But a foreign company is a corporate 


bddy and à legal entity, and under tht law ` 


it. can sue and be sued here as such. 
The words “shall include” in the second 
pari, of the definition will not 


Acé, and sucha company must fall within 
the expression 


must followthat a foreign company which 
is, nob registered here is included. within 
the expression “unregistered company." 


It seems to’ me that the whole scheme of- 


the section ‘is this, that all bodies having 
corporate existence under ‘the Acts in 
force in India donot come within the mean- 
ing of unregistered company; but all 
bodies having no corporate existencé under 
those Acts are ‘included within the‘ 


pression ‘unregistered company.” The 


second part of the section has merely an: 
Therefore, in my judg-. 


extending force. 


ment, a foreign company whatever the 


number ofits members’ may be, which’ 
18 not registered here, will come within: 


the second part of the section and will be 


an unregistered company for the purposes’ 


of this part of the Act. I may also refer 
tos. 107, Presidency Towns Insolvency Act. 
The -effect of that section is that an insol- 


vency petition cannot be presented against: 


a company ‘incorporated ‚and registered 
under any Act in force. Therefore a foreign 


company not registered in India- can be’ 


proceeded’ against in insolvency. But the 


e relief in insolvency is less wide than that- 


available. if a company is wound up under 
the Companies Act, and I see no reason 
nor any principle why an unregistered 
foreign company should not be wound up 


under the’ Companies Act. In Palmer's- 
Company Precedents, Vol. 2, Edn. 13, at’ 
p: 64, the learned author with reference- 


tore. 267 of the Act of 1908 observes 
that the position under the 
1862- was clear that an’ unregistered com- 


pany could not be wound up under that’ 


Act unless ‘there were ‘seven members at: 
Sete not so, under the Actof 1903, 
or’ the 


not “necessarily import ‘shall mean and in- 


clude” though it may have that meatiing.::- ‘ 


There’ $` no reported decision under 
s: 267 of the ‘Act of 1908, but Mr. Jinnah: 


relies on-an unreported,case” mentioned at - 
pr48 by: Palmerin his Company.‘ Prece- - 
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exclude a‘ 
foreigh company not registered under the ` 


“unregistered company.” ' 
Jf Iam right in holding’ that’ the words 
"partnership, association or company" in ` 
the second part of the section refer {o an: 
agglomeration Ofindividuals which is not: 
incorporated ‘or registered in India, then it: 


ex-: 


old Act of. 


expression “shall-include” does- 
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dents, Vol.2, Edn. 14, Halle Perris Trad- 
ing Corpn., No. 00163 of 1920, in which - 
Astbury, J., held that there was no juris- 
diction under the Act of 1908 to wind up 
a foreign company unless it had more, 
than seven members. Palmer then observes ° 
that this decision appears to be cverruled - 
by the new section, that is s. 337 of the Act 
of 1929. The facts of this case are not. 
known nor the ratio decidendi. Mr. Jinnah . 
also relies on an obiter dictum of Xcrutton, > 
L. J. at p. 65S* in Russian Commercial and 
Industrial Bank v. Comptoir d'Escompte. 
de Mulhguse (2). In that case the principal- 
question was whether a Russian Bank which : 
hada branch in England and was carrying 
on business ia England had ceased to exist > 
by reason of certain decrees and orders pass- . 
ed by the Russian Republic, and it was held 
that the Russain Bank had ceased to exist. 
Scrutton, L. J, after dealing with this 
question, observed (p. 658*): f 
“I think it very doubtful wheather the effect of the 
Russian legislotion wasnot that if at the time of the: 
winding uporders there was a company at all, it 
Was an unregistered company with less than seven ' 
share-holders, which the English Court had no 
jurisdiction to wind up.” ‘ ' 
The case went to the House of Lords, and 
on the question of theeffect of the Russian 
legislation to whicn Scrutton, L. J. refers 
it was reversed bythe House of Lords in’ 
Russian Commercialand Industrial Bank v. 
Oumpetoir d'Escompete de Mulhouse- (3). 
The relevancy of the winding up order in. 
that case is not clear, and I find no. trace 
of any argument relating to the effect of- 
winding : up order of the Russain Bank in 
the argumenis of the learned Counsel. 
Mr. Jinnah also relies on foot-note (b) to. 
para. 1463 in Halsbury’s Laws of England, 
Vol. 5, Edn. 2, p. 815. The foot-note 
is to the following effect: f 
“Prior toth Act of 1929, ths rcquirement that an. 
unregistered company should consist of at least eight 
members in order that it could be wound up applied 
to a foreign company x 
Lam unable to hold that these authori- 
ties are conclusive of the question I have 
to determine. On the other hand, thero is, 
also the abiter dictum of Swinfen Eady, J., 
in New York and Continental Line (4), 
where, after pointing out the difference’ 
between s. 199 of the Act of 1862 and s. 267 
of the Act of 1903, the learned Judge held. 
thatunder the Actof 1862 the Court had 
no jurisdiction to wind upa foreign un- 
(2) (1923) 2 K B 630; 92 LJ K B 1052; 1291, T, 
706; 39T L R 561; 63 SJ 12. 
(3) (1925) A C 112;°93 LJ K B 1081; 132 L T99, 


44) (00919)54 SINI. - a a 
#Pago of (1980) 2 K. Bi, TT, 
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registered company not consisting of more 
than seven members, and. then | observes as 
follows: 

“In his Lordship's view, as at present advised, 
there was much -to be said for the construction of 
that Act which the petitioners səb up.” 


Mr. Jinnah also relies on a Rangoon 
casein V. E. R. M.° Chetiyar Firm v. 


J. Hormasji (5). In that case it was held. 


that the Court has jurisdiction to wind up a 
partnership, association or company under 
8.271 only ifat the date of the petition 
such partnership, association or company 
consists of more than seven members. 
With all respect to the learned *Judges 
who decided that case, I am unable to 
agree with the decision, and it seems to me, 
with respect, that the contrary view taken 
in the lower Court: by Cunliffe, J.in In the 
matter of The Indian Companies Act (6) 
is more correct. It is difficult to see 
where the anomaly 
Page refers comes in. Upon the whole 
matter I have reached the conclusion that 
this Court has jurisdiction to wind up an 


unregistered foreign company. irrespective, 


of the number of iis members under ss. 270 
and 271 

The next question is whether it is ex- 
pedient to wind up this company here. 
The principles on this question are quite 
clear. A Court has jurisdiction towind up 
as an unregistered company & foreign 


com pany whatever the number of its mem-. 
bers, if it has an office and assets within. 


its. jurisdiction, and the mere fact that the 


order.for winding up the company has been. 


made by a competent Court of the place of 


the company’s incorporation cannot make. 


any difference to the jurisdiction of this 
Court. 


times be restricted and the sanction of the 


Court willbe required if further proceed-. 


ings aru .taken and the liquidation , here 
will be ancillary ` to the Court where the 
company is incorporated. But in spite of 
its desire to assist the foreign Court, the 
Court here will not give up the forensic rules 
which govern the conduct of its own liqui- 
dation. See In re English, Scottish and 
Australian Chartered Bank. (T). As this 
question: was raised somewhat half-hear- 
tedly in the argument and it was conceded 
that the affidavits filed were not sufficient to 
enable me to reach a conclusion, I stood 


the petition over at the request of Counsel 
(5) 8 R 658; A IR1931 Rang. 77; 131 Ind. Cas, 497; 
Ind. Rul, (1931) Rang. 129.. 
(6)8 R409; AT E es Nite 837; 127 Ind. Cas. 
726; Ind, Rul. (1930) Ran 
a (1888) $ Ch, 385; wi ‘Fon. 825; 69 L T 268; 42 
4 
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to which Sir Arthur, 


In such acase the order will some-- 
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so as to enable the parties to present 
their respactive cases. This they hive now 
done. : 


In my opinion the case made out before. 
me is sufficiently strong to enable me‘to 
hold that it is expedient that the order for 
winding upshould g>, and this is fairly 
conceded by Mr. Vakeel on behalf of one 
of the opposing creditors. But I should 
like to summarise briefly the position ap-,_ 
pearing from the affidavits. In the first . 
place there are certain alleged secured, ’ 
creditors whose claims run into several. 
lacs of rupees, and whoare in possession’: 
of a very large part of the goods and . 
assets of the “company as secured cre~, 
ditors. These claims are not admitted by . 
the petitioning creditor, who says that the - 
letters of hypothecation upon which dher 
claims rest are invalid and not binding 
onthe company. Whatever the position 
may be, the fact is that these letters of 
hypothecation were executed in Bombay, 
and the evidence of the whole of these, 
transactions is in Bombay. These claims 
willhave to be investigated, and can only. 
be satisfactorily investigated in Bombay. , 

Then the second point is that the coms, 
pany hasassets in several parts of this’ 
country, and a considerable part of such 
assets isin several Native States. It ap- 
pears the Courts in the Native States have 
made winding up orders as regards the 
company within their jurisdiction, and it 
would be convenient for a liquidator ap- 
pointed here to deal with the position aris-, 
ing as the result of these winding up orders. 
Then the claim of the opposing creditor’ 
would also require investigation. His 
claim is seriously challenged by the peti- 
tioning creditor, according to whom in- 
stead of his being a creditor of the company 
in the sum of Rupees three lacs he is a 
debtor, and for this purpose petitioning 
creditor relies upon the evidence contained 
in the books of the company of which he 
has taken inspaction for the purposes of 
this petition. The opposing creditor's case 
on the other hand is that though it may 
appear from the books in the position in 
which they are that he is a debtor, if the 
books are balanced properly he would be 
a creditor of the company toa very large 
extent, and that certain sums to which he 
is entitled as a creditor are not entered in 
the books. This would “require investiga- 


- tion which seems to me to clearly fall within 


the jurisdiction of this Court, 
Then, again, the Claims of the unsecured 
creditors, as to which the whole of the evi- 


. 
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dence is here, I think, can more preperly 
be dealt with by this Court, and Isee no 
reason why these hundreds of small cre- 
ditors, if a further investigation of their 
clainis is necessary, should be driven toa 
Ceurt thousands of miles away from here. 
Then there are suits 10 ‘which the company 
is a party pending in India, and the ques- 
tion asto whether these suits should be 


stayed or not can only be answered. by. 


this Court. Ido not wish to gointo the 
various cther points made in the aff- 
davits in view of the fair attitude taken 
by the learned Counsel on behalf of the 
opposing creditor, and I am satisfied that 
it is expedient and in the interests of all 
parties concerned that the winding up 
order should go. The question then remains 
as to the exact form in which the order 
should be made. 
winding up here must be, to a great extent, 
ancillary to the work of liquidation which is 
carried on by virtue of the order made by 
the English Court. Mr.Desai on behalf of 


the petitioning creditorhas referred to a: 


‘case in In re Commercial Bank of South 
Australia 18) which deals with this ques- 
tion, and following that precedent, I think 
the order in this case must be to some 
extent of thesame character. The winding 
up order will, therefore, be made on the 
petition presented on February 6, 1935, 
and I appoint Official Liquidator liquidator 


-of this company and direct him not to act 


without the special directions of the Judge 
in Ghambers exzept for the purpose of 
getting in Indian assets and settling the 
list of creditors in India, and advertising 
the order and the appointment of the 
Official Liquidator once in the “Bombay 
Government Gazette”, the “Times of India” 
and the “Bombay Samachar.” The liqui- 
dator to open a , separate account herein 
with the [mperial Bank of India, Ltd. As 
to what other directions should be given 
must depend upon the: course of liquidation 
which the Official Liquidator under the 
English winding up order would take in 
future. The pelitioner and the opposing 
creditor would be entitled to taxed costs to 
come out of the assets. Taxed costs shall 
include instruction charges, 
N.. : Order accordingly. 

(8) (1886) 33 Ch. D 174; 55L J Ch. 670; 55 Ù T 
609. 
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fact that word 'keittima’ was not used, if material. 

Where the adopted child was taken by her adop- 


tive parents who were childless when only a few. 


months old and she lived with them, and afterwards 


with her widowed adoptive mother, for something- 


like 50 years, and in the event, did inherit all their 
property: — 


y 
Held, that these facts showed that she was adoptèd ' 


with a view to inherit and the mere fact that the 


catch-word “ keittima ” is not used in the evjdence. 


goes for nothing. After all “keittima” is merely a label, 


and if facts which would justify that label are proy- 


ed, there is no need for the label to appear. 
F.C. A. against the decree of the Dis- 
trict Court, Sagaing, dated June 18, 1935. 
Mr. Thein Maung, for the Appellant. | 
Mr. Thet Tun, for the Respondent.- 


Baguley, J—The appellant was the. 
. plaintiff in the trial Court. 


She filed the 
suit against the respondent for recovery of 
certain property said to be the property of 
her deceased sister, Daw So. In a previous 
suit she had been granted letters of ad- 
ministration to the estate of deceased Daw 
So, the learned Judge having found as a 
fact Daw It and Daw So were sisters. In- 
this he was, I consider, incorrect. Of course, 


if Daw So had not been adopted, Daw It- 


would have been her heir, the natural. 
relationship having been proved, and would 


be entitled to letters of administration. If,. 


however, Daw So had been adopted by any 


one and had, therefore, left her natural. 


parents, her blood relations would no longer 


be her heirs; and if Daw It was not entitl-> 


ed to any portion of the estate of Daw 


So, she was not a person to whom letters of. 


administration could be issued under the 
Succession Act. The finding in the letters: 


of administration case would then have: 


been final an4 the pcint could not be raised.. 


again in any other subsequent suit between 
the same parties. This, however, is beside 
the point. The question of Daw So's adop- 
tion though raised, was not decided in the 
previous suit and has, therefore, to be decid- 
ed in the present case. A 

Daw So died in 1933, and she was over. 
seventy when she died; so it is difficult for 


anybody now to produce direct evidence of - 


adoption. It was for the respondent - to 
prove the adoption, the blood relationship 


between Daw So and Daw It having been. 
found in favour of Daw: It. - The respon-, 


s 
. 


1937 
dent relied chiefly on the evidence of two 


elderly people, Daw Hte, who gives her age. 


as 84, and U Se, who gives his age as 78. 
Daw Hte gives an account of how, when a 
baby of a few months old Ma So was 
brought to the house of her adoptive parents, 

U Hlaw and his wife Daw Mi, and a 
cradling ceremony ‘was performed, and 
everybody said how good U Hlaw was to 
give such a good ceremony for a child which 
was not his own. Daw Hlo was at the 
time about twelve or thirteen years old, 
and apparently ske now remembers taking 
part in the feast. Her mother had a bazaar 
stall justin front of U Hlaw’s house and 
she, asachild, used to play in the neigh- 
bourhood when her mother was selling 
bazaar. U Se, apparently no relation of 
Daw Hte, was the son of another of these 
same bazaar sellers. He says that one day 
when he came back from school he heard 
everyone talking of the child having come 
to U Hlaw, and he went to look at the new 
baby. Both these witnesses are attacked 
on behalf of the appellant. Daw Hte is 
said to be interested because her son 
married a woman called Ma Nga Ma, and 
Ma Nga Ma had a sister, Ma Mai Gyi, who 
used to be the wife of respondent Po Dwe, 
but apparently no longer is so; whether she 
is dead or divorced, is not clear. 

_ Tb seems to me very slight ground upon 
which to argue that Daw Hte has perjured 
herself to support the claim of Po Dwe. 
The elderly Burman, particularly if a 
woman, does tend to become more truthful 
with increasing age as they feel their end 
approaching, and 84 is avery great age 
fora Burman. U Se is attacked hecause 
he has been blind for thirty years; he is 
exempted from taxation; he lives in a 
Pongyi Kyaung and depends upon charity. 
It is argued that he is avery easy person 
to buy to give false evidence. On the 
olher hand, it must be remembered that 
an old, blind man is one to whom little in 
this world has attractions. No relationship 
is suggested; so he must, as a false witness 
be a bought one; and no suggestion of 
this kind was put to him directly in cross- 
examination. ; 

It is argued that Daw Hte should know 
a good deal more than she says she does, 
because except the cradling ceremony she 
knows of no other ceremony in connection 
with Daw So, and it is argued that if Daw 
So had really been adopted, her ear-boring 
ceremony and her marridge ceremony must 
have” taken place’ under circumstances 
which would have fixed themselves upon 


@ 
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her .recollection. So far as the marriage e 


ceremony is concerned, there is no need for 
the defendant to rely upon her as Daw It 
herself says that Daw So's marriage cere- 
mony took.place in U Hlaw’s house, al- 
though she says that her natural father 
gave her in marriage. Further she admits 
that Daw So had been living in U Hfaw’'s 
house since ske was four years old; and I 
think that it would be quite safe for the 
four years to be four months. In addition 
to this, there is the damaging admission 
made by Daw It that when U Hlaw died 
Daw So succeeded to his property, and this 
is quite clear from the whole of the record. 
When U Hlaw first, and afterwards his 
widow Daw iMi died, Daw So took all the 
properly without opposition from anyone. 
This shows that when Po Dwe now says 
that Daw So was adopted, he is merely 
repeating what he showed from his con- 
duct many years ago, for if Daw So had 
not been adopted by U Hlaw, he would 
have claimed the whole of the property left 
by him and his wife. His admission of Daw 
So's adoption then was very greatly to his’ 
pecuniary detriment, but he made it; so 
his assertion tothe same effect now when 
it operates to his profit must be given con- 
siderable weight. In addition to this there 
is ample evidence of many people, now no 
longer young, that Daw So was always 
regarded as U Hlaw'’s daughter. Some 
say she was recognized as his adopted 
daughter; others were under the impression 
that she was his natural daughter. After’ 
all, the adoption, if it took place, happened 
somewhere about 1862, and in this century 
no one worries himself very much as to 
whether this old lady of 70 was the natural 
daughter of her parents or merely their 
adopted daughter. It is argued that even 
if adopted, it is not shown that she was 
adopted in the keittuma form, and that 
unless she was so adopted, she would not be 
taken out from her natural family. It ig 
true, however, that although none of the 
witnesses used the term “‘keitlima™, what 
they suggest is that the adoption must have 
been made with a view to inherit. Daw 
S> was taken by her adoptive parents when 
only a few months old, for the cradling 
ceremony was performed by her adoptive 
parents. ; 

Her adoptive parents were a childless 
couple. She lived with them, ™hnd after- 
wards with her widowed adoptive mother, 
for something like 50 years, and in‘ the 
event, did inhereit all their property. All 
these points go toshow that she was ade 
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opted with a view to inherit, and the mere 
fact that the catch-word “keittima” iS not 
used in the evidence goes for nothing. ` Afer 
all, “ketttima” is merely a label, and if 
facis which would justify that label are 
proved, there is no need for the label to 
apPedr. On examining the record I find 
also. that although the appellant did not 
supply translations and copies of the defen- 
dent's exhibits, these exhibiis comprise 
four documents concerned with the sale of 


land, executed by Daw So, in all of which 


she describes herself as the daughter of U 
Hlaw. We have been referred to Shwe Kin 
v. Maung Sin (1) but there is little of help 
in that case. It merely emphasizes the 
difference between an adoption with a view 
to inherit and an adoption out of pity. 
In the present case there is nothing to 
suggest that ihe child was adopted out of 
pity, and ske was certainly not adopted, 
unless a very long: view -is taken, for the 
benefit of her services, as a child of- a few 
months will require attention and not be 
able to give services for many years. 
Another case quoted was Ma Pwa v. Ma The 
The (2) in which a passage from Ma Mein 
Gale v. Ma Kin (3) was’ quoted with ap- 
proval: 

“There can be no doubt that an essential’ part of 
adoption is publicity of the relationship, and of 
the intention of the adoptive parents in regard to 
the inheritance of their estate by ‘the adoptive 
child * ** the law thus most properly requires 
that adoption- shall not be a hole-and-corner 
matter, bat n matter of publicity and notoriety, 
so that there may be no room for questionsto be 
raised and disputes to be encouraged:” 

lt seems to me that all the requirements 
are fulfilled in the present case if we 
accept the evidence of the respondent's two 
*aged witnesses. The baby was taken with 
publicity; it could never have been taken 
for the benefit of its services, because it 
was too young tu give any services’ and 
would be too young for many years to be 
useful in any way; there was nothing to 
show that it was taken out of pity, because 
there was nothing to show that her parents 
were not in a position to support her— 
evidently, her parents were in a position to 
support her sister well, for she has attained 
the ripe age of 78 and is still alive; and 
the adoptive parents being a childless 
couple might be expected to have adopted 
the child with a view toinherit their prop- 
erty, particularly when we find that in 
the eventehe did inherit from them Sum- 


_() 1OL BR 376; AI R 1920 L B 163;.87 Ind, 
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ming up the whole case, I have no hesita- 
tion in holding that Daw So was adopted 
with a view to inherit by U'Hlaw and 
Daw Mi and that by doing so they took’ 
her completely out of tke circle of her 
nalural family. | ' 

The next point raised by the appel- 
lant isthat even if she was taken away, 
she had re-united with her sister, Daw 
It, in such a way as to bring her back: 
into the sams family as Daw It. U Thein 
Maung, whoargued this appeal, admitted 
that he knew of no case where a sister had 
brought anybody into her family circle in’ 
the capacity of a sister, and in view of 
the headman’s evidence that Daw It only’ 
started to live with Daw So, according to- 
the Thathemada rolls, somewhere about 
1930, it is quite impossible to suppose that 
there was any re-uniling of these two sisters, 
the more so, in view of the fact that Daw 
It admits that when Daw So died she did 
not take possession of the property and 
keys and so forth, but the defendant it was 
who kept the keys, looked after the ac- 
counts and transacted the business; and 
so little did she then think of claiming 
the property as her own that she made over 
all the properties to Po Dwe without even 
making a list of what she was making over. 
This contention must, therefore, fail. 

As a last resort, it was argued that Po 
Dwe had not proved that he was any re- 
lation of U Hlaw. This really is not a 
matter of great importance to Daw It once’ 
she had failed to prove that she has any 
right to inherit from Daw So. In my opinion, 
however, there are sufficient witnesses who 
are’ old enough to know U Hlaw and Daw 
Mi, and also Ma Lay, Po Dwe’s mother, 
who are all prepared to swear that Ma Lay 
was U Hlawis sister. This having been 
held to be proved, Po Dwe will be entitled 
to inherit from Daw So as her first cousin 
in the absense of nearer heirs. For. these 
reasons, T'am of opinion that the appeal 
must fail, and it must be dismissed with 
costs. 

N. Appeal dismissed. 
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no right of maintenance. 

‘ Where the father isin possession of joint family 
property, the adult son is entitled to be maintain- 
ed from out of the income of the joint family prop- 
erty but it is doubtful if he can maintain a suit 
for maintenance against the father when he could 
as well sue for partition. Where the property in 
the father's possession is impartible, the son would 
not, even if the impartible estate be joint family 
property, be entitled to sue for partition, and in such 
cases, a‘suit for maintenance has been permitted, 
{p. 93, col. 1] ; 

- The right to maintenance which the son of the 
holder of an impartible zamindari possesses . is only 
an incident attaching to ite character as joint family 
property. The adult son is not entitled to mainten- 
ance when the impartible estate in the hands of the 
father is his own separate property. 


O. A. against a decree of the Sub-J udge, 
(i rinoroat) Tinnevelly, in O. S. No. 94 of 
1930. 


Messrs. S. Ramaswami Ayyar, T. P. 
Gopalakrishna Ayyar and T. R. Sangames- 
wara Ayyar, for ihe Appellant. 

Messrs. B. Somayya and R. Krishnaswami 
Ayyangar, for the Respondent. ae 


Varadachariar, J.—This is an appeal 
by the defendant who has been directed 
by the decree of the lower Court to pay 
certain sums of money to the plaintiff, his 
son, towards maintenance. The plaintiff is 
an adult andis not under the Hindu Law 
ordinarily entitled to enforce payment of 
maintenance as a “personal” obligation, of 
the father. Where the father is in posses- 
bion of joint family property, the adult son 
is entitled to be maintained from out of 
the income of the joint family property but 
it is doubtful if he can maintain a suit 
for maintenance against ‘the father when 
he could as well sue for partition. Where 
the property in the father’s possession is 
‘impartible, the son would not, even, if the 
impartible estate be joint family. property, 
‘the entitled to sue for partition, and in such 
cases, a suit for maintenence has been 
permitted. In the present case the plaint 
proceeded on the footing that the defend- 
ant was in possession of the Ottumalai 
zamindari. in some character other than 
that of separate property. The plaint also 
alleged that there was an immemorial and 
well-known custom prevalent in the Ottu- 
malai zamindari and all other zamindavies 
according to which a person in the position 
‘of the plaintiff was-entitled to maintenance. 
The defendant denied that the plaintiff was 
entitled to maintenance. He asserted that 
the Ottumalai-zamindari must be regarded 
as separate property in kis hands and not 
as joint family properiy out of which the 
plaintiff can claim maintenance. He also 
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denied the existence of the custom alleged 
in the plaint; and in para. 2 ofthe addi- 
tional statement filed on December 17, 1930, 
it was distinctly asserted: 
` “No such custom has hitherto besn recogais3d in 
judicial decisions at any rate when the impartible 
estate is the self-acquired property of the holder.’* 
Jn the rejoinder filed by the. plaintiff in 
answer to this statement, no new informa- 
tion was: vouchsafed, hut it was asserted 
that the Ottumalai zamin was in no sense 
the self-acquired property of the defendant. 
On these allegations, issues were framed, 
of which itis sufficient to refer to issues 
Nos. 2, 8 and 4. Issue No. 2 raised the 
questidn whether the Ottumalai zamindari 
was the joint family property of the parties 
or the sole property of the defendant. The 
lower Court rightly found that the property 
was the separate property of the defendant 
because he got it by inheritance from his 
sister's adopted son. This finding has not 
been attacked before us and it is unneces- 
sary to say more on this issue. The fourth 
issue was to the effect: “Is that custom 
true?” It isto be regretted that the issue 
was framed in a form which did not bring 


‘cut the nature of the custom pleaded or 


required for the purposes of the case. The 
point really in controversy between the 
parties on the question of custom was whe- 
ther there was a custom to pay mainten- 
ance even when the property is not held 
by the holder for the time being as joint 
family property; if it was joint family 
property, the right of the first generation 
of descendants to maintenance has not been 
disputed. This way of framing Issue No. 4 
has led to an obvious mistake in the treat» 
ment of the case in the lower Court as wee 
shall presently show. The third issue ran 
as follows: 

“Jf the second issue is found’ forthe defendant, is 
plaintiff entitled to have that zamindaré taken into 
consideration in the fixing of the maintenance al- 
lowance to be awarded to him assuming the, cistom 
alleged by. him to be true ?” 


Issués Nos, 1 to 3 were heard as prelimin- 
ary issues. On the third issue, the learned 
Subordinate. Judge curiously enough’ said 
that the defendant had made no distinc- 


tion in his additional written statement as 


between zamindaries which are held as 
joint family properties and zamindaries 


‘which are self-acquisitions so far as the 


allegation as to, the custom was concerned. 
He forgot that the. plaint itselfmade very 
little. differentiation between judicial deci- 
sion and custom and the written statemtnt 
accordingly followed the same lines. It is, 
however, obvious from the paragraph which 
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we have already quoted from the additional 
written statement that the defendant® did 
insist that the plaintiff was not entitled to 
maintenance if the Court should hold that 
the zamindari in his hands was not joint 
family property. The learned Subordinate 
Judge disposed of Issue No. 3in two sen: 
tences which we have had great difficulty in 
understanding. He said: 

“Their Lordships of the Privy Council have re- 
ferred in Partap Chandra Deov. Jagadish Chandra 
Deo (1), at p. 968*, to the expression of opinion in 
Gangadhara Rama Rao v. Rajah of Pithapur (2), 
though that expression of opinion has been stated 
in Baijnath Prasad Singh v. Te} Bali Singh (8), 
to be obiter. Consequently I have to find the issue 
for the plaintiff.” : 


The learned Counsel who appeared for 
the respondent before us has explained this 
judgment of the learned Subordinate Judge 
to mean that according to the observations 
of their Lordships in Ganagadhara Rama 
Raov. Rajah of Pithapur (2), at p. 785; the 
son of the holder of an impartible estate 
has been recognised to be entitled to main- 
tenance without the necessity of proving 
the custom in each case, and as that deci- 
sion proceeds upon the footing that in an 
impartible estate there are neither co-par- 
cenary rights nor any of the incidents re- 
ating to joint family property, the observa- 
tions justify the award of maintenance to 
the son irrespective of the question whe- 
ther the impartible estate in the possession 
of the father is joint family property or 
separate property. The learned Judge, how- 
ever, recognised that Lord Dunedin himself 
in Baijnath Prasad Singh v. Tej Bali 
Singh (3), at pp. 243 and 244} stated that 
many of the observations in Gangadhara 

Rama Rao v. Rajah of Pithapur (2), might 
have to be regarded as ‘obiter. But as 
reference has been made in Pratap Chandra 
Deo v. Jagadish Chandra Deo (1), at p. 968* 
to Gangadhara Rama Rao v. Rajah of 
Pithapur (2), he thought he must follow the 
dictum in that case. When the case came 


Bom-L R 1136; (1927) M W N 513: 4 O W N €50; 310 
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the other issues in the çase, the learned 
Counsel forthe defendant asked for a sepa- 
rate trial and finding in respect of Issue 
No. 4. ews 

` But the then Judge felt himself preclud- 


ed from dealing with the question because. 


of what he considered to be the implica- 
tion of the finding already recorded by his 
predecessor on Issue No. 3. He was good 
enough, however, in justice to the defendant, 
as he says, to refer to some of the conten- 
tions raised before him, but refrained from 
giving a finding on the point. 
himself precluded from dealing with the 
question of the plaintiff's right to main- 
tance, the new Subordinate Judge practical- 
ly confined himself to the question of the 
amount of maintenance and other incidental 
matters. In the course of the argument: 
before ‘us, Mr. Somayya has drawn our 
attention to the relevant decisions of the 
Judicial Committee and of all the Courts in 
India. 
their Lordships have attempted to state 
with precision the result of -the cases re- 
lating to impartible estates; it is, therefore; 
not necessary for us to refer to earlier 
decisions. Taken out of its context, the 
observation in Gangadhara Rama Rao v. 
Rajah of Pithapur (2), at p.. 785*, is no 
doubt capable of being understood in the 
way that the learned Subordinate Judge 
understood it. Buta perusal of the whole 
judgment and a consideration of their Lord- 
ships’ later judgments will show that that 
view is not correct. 
the purposes of this case to discuss the 
exact basis of the decision in Gangadhara 
Rama Rao v. Rajah of Pithapur (2), . be- 
cause in the later decisione in Baijnath 
Prasad Singh v. Tez Bali Singh (3), and 
Collector of Gorakhpur v. Ram Sundar Mal 
(4), their Lordships have themselves at- 
templed to state the position with the 
necessary qualifications. It is. suffilcent:to 
refer to the observation in Collector of 
Gorakhpur v, Ram Sundar Mal (4), at 


p. 4857, that it has been clearly shown : 
“That there ig now no reason why the earlier 
judgment cf the Board should not be followed such 
as for instance, the Chellapalli case, [Yarlagadda 
Mallikarjuna v. Yarlagadda Durga Prasada (5), 
.which regarded their right to maintenance, however 
‘limited, out of an impartible estate as being based 
(4) 56 A 468; 150 Ind. Cas. 545: A I R 1934 P C 157; 
61 IA 226,7 RPO1;ilLOWN 889; 40 L W 217; 
(1924) A L J779; 67 M L J 274, 15P LT 531; €00 0 LJ 
67; (1934) MW N 751; 36 Bom. L R 867; 33 C WN1101 


C (6) 24 M 147; 27 TA 151; 7 Sar. 761 (P.O). 


I *Page of 41 M.—[Ed] : Š 
| {Page of 56 A.— [Hd] ` 
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Feeling, 


More than one recent judgment of - 


It is unnecessary for . 


1934 


the family." 

We may also add that the observation in 
‚Gangadhara Rama Rao v. Rajah of Pitha- 
pur (2), at p. 785*, that has been relied on 
hy the learned Subordinate Judge and by 
the learned Counsel for the respondent be- 
fore us, does not itself purport to declare 
the right to maintenance but merely refers 
-to the basis on which the right recognised 
in the earlier cases in respect of main- 
tenance might be based, the suggestion 
being that custom rather than joint family 
right might be regarded as the basis. It 
was obviously not the effect or the inten- 
-tion of the sentence to recognise the right 
‘to maintenance in cases where no such 
‘right has been recognised in the earlier 
cases.” Mr. Somayya admitted before us 
‘that in none of the earlier cases relating 
to impartible zamindaries has the Court 
recognised a rightin an adult son to claim 
maintenance from the impartible zamindari 
in the hands of the father even when it 
was not joint family. property. We may 
“refer in this Gonnection to an observation 
in Sir D. F. Mulla’s book, Ed. 8, p. 611, 
where a sentence from Gangadhara Rama 
Raov. Rajah of Pithapur (2), at p. 785*, 
is reproduced without the context in which 
it occurs. As itstands, the statement in 
the book is capable of being misread 
as supporting a general right to main; 


of the question whether the impartible 
. estate in the father’s hands is joint family 
property or not. In Commissioner of In- 
come-tax V. Zamindar of Chemudu (6), a 
. Full Bench of this Court affirmed the 
_ principle that the right to maintenancs 
which the son of the holder of an imparti- 
ble zamindari possesses is only an incident 
attaching to its character as joint family 
property. .The observations in Nilmony 
Singh Deo v. Hingoo Lal Singh Deo (7), are 
_ likewise capable of being misunderstood if 
. the context is ignored. f 
The antethesis drawn in that judgmen 
was between claims by the younger sons 
against their elder brother on the one 
. hand and claims by the descendants of ihe 
younger brother against their uncle. The 
_son’s claim against the father was not then 
before the Court. It is obvious that when 


. one of three brothers -inherits an imparti- - 
ble estate from the father, if would be an: 


(6) 57 M 1023; 151 Ind. Cas, 926; A I R 1934 Mad. 
a aaa J 306; (1934) M W N, 770;7-RM 153; 40 
4 


(7) 6 C 256. : 
APagobi l M—[Ed] 
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upon fhe joint ownership of the junior. members tf ` 


esta'e where the younger brothers had lost 
their right of succession’ only by reason 
of ilsimpartibility. Jn such circumstances 
the Court thought that the ‘younger sons 
would be entitled to maintenance withaut 
proof of special custom, but they added 
that as regards members belonging to = 
lower generation, there must be definite 
proof of custom. We may refer in pass- 
ing to the way in which the matter has been 
dealt with in a recent enactment of the 
Madras Legislature. In Madras Act XII of 
1934, which attempted to declare the law 
as it has been understood even prior to 
the decision in Gangadhara Rama Rao v. 
Rajah of Pithapur (2), and in conformity 
with the latest pronouncement of their 
Lodships as regards the true character cf 
impartible estates, s.2 which proposes to 
adds. 9to the Impartible Estates Act of 
1904, is limited to cases where the estate 
has for the purpose of succession to be 
regarded- as the property of the joint 
family. There is accordingly no warrant 
for Mr. Somayya’s suggestion that there is 
akind of consciousness in this Presidency 
that a zamindar’s son should be entitled to 
maintenance from his father irrespective 
of the question whether in the father’s hands 


-the zamindari is joint family property or 


not. Itis not suggested that the evidence 


“in this case establishes any custom to that 


; ; ln, . effect. 
, tenance in favour of the son irrespective . 


The decision of the lower Court in fay- 
our of the plaintiff is accordingly unsus- 
tainable. Mr. Somayya suggested two other 
grounds in favour of the plaintiff's claim, 


‘one based on an arrangement under which 


a third party agreed to finance the defen- 
dant at the time when the defendant had 
to conduct a litigation for the recovery of 
the zamindari 4nd the other based on the 
offer made at the end of para. 12 of the 
written statement. As regards the first 
ground it is sufficient to say that the agree- 
ment makes no- provision for the defen- 
dant maintaining the plaintiff. The fact 
that the plaintiff thought it worth his while 
to join in an arfangement made by the 
father for raising a loan for the recovery 
of the zamindari may be due to various 
reasons but that will not of itself convert 
the estate into joint family property be- 
cause ihe suit was decreed on the basis 
of a right of inheritance in the present 
deféndant as heir to his sister's gon; nor 
can that circumstance ‘confer cn the plain- 
tiffany right not expressly provided for in 
the agreement. The offer in the written 
statement is more in the nature of g 


o e. 
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voluntary .undertaking and does not 
amount to any admission of a legal right; 
that undertaking is coupled with conditions 
“which no Court of law can enforce, namely, 
that the plaintiff should behave in a par- 
‘ticular way and be amenable to the. de- 
endant. No decree could be founded on 
‘such an offer. The appeal. must accord- 
ingly be allowed and the suit dismissed 
“with costs both here andin the Court be- 
low. 

AN, Appeal allowed. 


enn 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 56 
of 1936 
August 20, 1936 
- Mya BU AND SpPARGO, JJ. 
SULAIMAN HAJ EE MUHAMMAD 
BROTHERS AND ANOTHER—A PPELLANTS 
í d versus i 
HAJEE AHMAD HAJEE ESSAK— 
: RESPONDENT ` 
Presidency ‘Towns Insolvency Act (III of 1909), 
` 8. 12 (1) (¢), 9 Mortgage and subsequent transfer of 
possession—The two transactions should not be con- 
_sidered as separate in considering act of insolvency 
~-Seclusion to defeat or delay creditors—Criterion 
to decide.’ > ae iy 
Transfer of possession in pursuance of a- mort- 
gage should not be severed from the original tran- 
saction from which it' ensued, in considering whe- 
ther there was an act'of insolvency. The transac- 
tion must be faken as a whole, because the transfer 
of possession’ is only a necessary corollary of the 
- mortgage. In such cese a mortgage executed more 
than three months before the presentation of the 
petition, cannot be an available act of insolvency 
on which a petition by a creditor can be founded, 
Lp. 97, col. 1.) . 
. In considering whether the insolvent secluded 
himself or deperted from his usual place of business 
‘with intent to defeat or delay his creditors, the 
‘true method of approach to this question is to take 
the cumulative efiect ofall facts and to consider 
. whether an inference can justifiably be drawn that 
in departing. from his usual place of business or in 
concealing himself, the debtor did so with intent to 
defeat or delay his creditors. : 
C. Misc. A. from an order of the High 
Court, dated May 7, 1936. _ 
Mr. Cowasjec, for the Appellants. 
Mr. Fouear, for the Respondent. 
Mya Bu, J.—This is an appeal against 
an order passed by the learned Judge in 
Insolvency dismissing the appellants’ ap- 
‘plication for adjudication of the respon- 
dent as an insolvent. The petition was 
presented on March 13, 1936, setting out 
the following acts of insolvency: (1) That 
* with intent to defeat and delay his creditors 
the debtor has. deptrted’ from his’ usual 


place of business and has absented himêelf; 


. 


(2) that with intent to defeat and 
delay his creditors the debtor has 
secluded himself so as lo deprive his 
creditors of the means of communicating 
“with him; (3) that while in hopelessly insol- 
vent circumstances, he has made a transfer 
of the whole of his shop and stock at Scott 
Market to his nephew, a young boy of 
about 17 years of age who was his former 
employee, for an alleged consideration with 
intent to defeat and delay his creditors. 
Along with the petition the appellants also 
fied an application for appointment of an 
adinterim Receiver of the f 

“furniture, stock-in-trade, books of accounts, pro- 
.missory notes and other documents: at the shop 
premises known- as No. 354-356, Scott Market, 
Rangoon." . - e. 


In support of this application affidavits o 
one of the partners of the first appellant 
firm and the second appellant were filed 
containing allegations inter alia to the effect 
that ike deponents had been tothe respon- 
dent’s shop to demand payment of their 
debis on March 6, 1936, but on March 9, 
. 1936, when they went there, they found-a 
notice exhibited at the shop bearing the 
.words “mortgagee in possession.” The 
Official Assignce was appointed an’:ad 
interim Receiver, and: when his bailiff went 
to the shop io take possession of the 
; furniture and the stock-in-trade, ete., it was 
found that the shop was in the possession 
of the respondent’s brother, who had taken 
charge of it on behalf cf his son, in whose 
favour a mortgage of the stock-in-trade was 
alleged to have been executed by the 
respondent. After the Official Assignee 
had taken such steps, the respondent accord- 
ing to his own version, came back to 
Rangocn on March 16, in consequence of a 
telegraphic communication made by those 
in charge of the shop of the fact thata 


_ Receiver had been appointed. The respon- 
- dent subsequently entered his objection: to 


the petition alleging ‘that on March 9, he 


- went to Yamethin for -ihe purpose of 


signing. a. mining lease which he had 
applied for in respect of certain wolfram (?) 
mines of which he had takenout a prospect- 
ing licence a year before ‘and that, having 
signed the lease in the office of the Deputy 
Commissioner of Yamethin on March 11, ke 
received the telegraphic communication 
about the appointment of Receiver, as he 
was arranging to go with some workmen to 
‘the mines “for the purpose’ of extracting 
metal. A further affidavit was made by 
Sulaiman Hajee Muhammad, and this, along 
with the affidavits of Kishin Chand, Shaik 


s 
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Ally and Isaac Meyer. were filed. .In thé. 


affidavit of Sulaiman Hajee Muhammad he. 


alleged that he went to respondent's shop on 
several occasions between March 6 and 9, 
to make demands, but could not find the 
respondent, When the bailiff of the Official 
Assignee found ihat the shop premises 
were in the possession of the alleged 
mortgagee of the stock-in-trade, the Official 
Assignee, as ad interim Receiver, applied 
to the Court for direclions as to how to 
deal with the matter. This matter came 
before the Court on April ‘7, 1936, when 
both the Official Assignee and the Advocate 
for the respondent appeared, and it was 
noted in the diary that the mortgagee had 
agreed to remove the goods from the shop 
premises within four days. After this agree- 
ment the mortgagee had the shop goods sold 
by public auction on April 11 
As regards the third of the acts of insol- 
vency set cut in the petition, the alleged 
mortgage, in pursuance of which possession 
fell into the hands of the alleged mortgagee, 
was never contested on behalf of the 
appellants in the trial Court. 
contended before us on behalf of the appel- 
lants that the transfer which was comp-. 
lained of as being an act of insolvency was 
a transfer of the possession of the goods on 
March 9, and that the mortgage by itself 
without possession was inchoate and, there- 
fore it was unnecessary to show that the 
mortgage was either fraudulent or not 
genuine or was void for any reason what- 
ever. In my opinion, this ‘contention 
cannot be upheld, and the transfer .of 
possession should not be severed from the 
original transaction from which it ensued, 
in considering whether there was an act of 
insolvency. ‘The transaction must, in my 
opinion, be taken asa whole, because the 
transfer of possession was only a necessary 
corollary of the mortgage which was alleged 
to have been executed eleven months before 
the appellants petitioned against the 
` respondent. If this is the proper view to. 
take of the matter which is alleged as an 
act of insolvency, then we find that the 
mortgage, having been executed more than 
three months before ihe presentation of. 
the pelition, cannot be an available act of 
insolvency on which. a petition by a creditor 
can be founded: see s. 12 (1) (d), Presidency 
Towns Insoivency Act. The fate of this 
appeal hangs upon the question whether, 
any of the other two alleged acts of insol- 
vency has been established or nob.. 
Evidence was adduced to show that, 
betweeh March 6 and 9, 1936 (both days 
167-13 & 14 


It is, however, 


inclusive), Sulaiman Hajee- Muhammad and- 
Bhagamal went to the respondent's shop: 
several times for the purpose of making 
their demands. It must be * remembered. 
that to the petitioning creditors the respon- 
dent was owing by that time about 
Rs. 2,900. It must also be remembered thas 
on March 4, 1936, the respondent dishonour- 
ed a bill of exchange for £15, equivalent td 
about Rs. 600. Evidence of other wilnesses 
also showed that they did hot see the 
respondent in his shop after March 4, 
The learned Judge in Insolvency observed: 
“A partner of the petitioning creditors, Sulaiman. 
Hajee Muhammad Brothers, has given evidence and 
his evidence comes to this: that on four dates, i.e, 
March 6, 7, 8 and 9, 1936, he went to the debtor’s shop’ 
and that on none of those occasions did he find the 
debtor in his shop. I accept it and, indeed it is 


admitted that, Sulaiman Hajee Muhammad Brothars. 
are creditors," : k peters 


Therefore, even ifthe evidence of other 


‘Witnesses are put aside for the moment,’ 


there can be no. dobat that Sulaiman’ 
Hajee Muhammad went to the appellant's: 
shop on those four days for the purpose 
of demanding the re-payment of the amount: 
due tohis firm. At the same time, there- 
is no reason whatever for refusing to accept 
the evidence of ©. H. Bhagamal, the. peti- 
tioning creditor No. 2, to the effect that He 
also did pay similar visits to the respon-. 
dent's shop on the 6th, and again on the: 
8th, and finally on March 9. ‘As regards 
the fact that the respondent was not- in his 
shop on the 9ih, and thereafter until he, 
came back, ashe alleged, from Yamethin; 
it is common ground. The effect of- the’ 
evidence and the undisputed’ facts of the 
case show the following circumstances: 
The respondent was ‘heavily involved in 
debt at the time (about .Rs. 35,000) in 
March 1936. Oa March 4, he dishonoured: 
a bill of exchange for goods brought for 
his shop. March 5 was Bakr-id Day aid 
so itis probable that the shop did no: do 
any business, but on March 6,7 and’8, the 
respondent was not found in his’ usual 
place of business. On the 9th the mort- 
gagee took possession of his goods and 
stock-ino-trade and he went away from 
Rangoon. Then he came back to Rangoon- 
énly asaresult of the proceedings which 
were started against him and the appoint- 
ment ofa Receiver of his furniture an 

stock-in-trade. Ee 


. Each of these facts taken singly or, by. 
itself is not sufficient to show that the ap: 
pellant either secluded himself or departed 
from his usual place of business with in- 
tent to defeat or delay his creditors. But, 


e 

95: 
with all respect to the learned trial Judge, - 
Tam of opinion that thé true method of’ 
approach to this question is to take the 
cumulative effect’ of these facis and to con~ 
sider whether ‘an inference ‘can: justifiably 
be drawn’ that in departing from his usual 
` place of business or ‘in concealing himself, 
thé respondent did so with intent- to de- 
feat or delay ‘his creditors. With reference 
to’ his-absence from his shop‘on the 6th, 
Tth'and 8th, I experierice some. difficulty in 
finding that he did so'with intent'to defeat: 
‘or ‘delay his ‘creditors’ because, over’ and 
above the fact'that he dishonoured the bill- 
of exchange for £45, there is nothing to 
show. that his ‘creditors were pressing ‘him - 
for their debis. - But his: departire from: 


Kis usual place of business admittedly on, 


months before; the petitions. but that mort-. 
gage. was” not 2 completed security until 
the : alleged, mortgagee.took possession, for 
- unless: the: mortgagee received - possession. 
of the - goods: and the stock-in-trade this 
mortgagee ;would not be: in a-position in 
law to claim- preference. over an outsider 
who might take. the transfer.of.or attach 
. the. goods -and stcck-in-trade. 1 would.con- 
cede that the respondent went to Yamethin 
_ as he states. It is not and it cannot be 
disputedsthat even if it were true that he 
“ went to 'Yamethin for the -purpose of’ taking 
aut ‘the‘mining licence, this fact does not 
preclude the possibility-of* his‘having gone- 
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creditors.‘ The petitioning creditors went 
to his shop.and it was alleged: in. their’ 
affidavits that they could not get any -in-_ 
formation as to his whereabouts. “' 2 7" , 
When they gave evidencé ‘before the“ 
Court, they did not specifically’ ‘say ‘that’ 
they sought“for such information, “But in: 
the nature of things, when creditors who’ 
had been making repeated demands went’ 
toʻa shop and found the’owner of the shcp- 
had‘ gone away and a placard was put'up' 
with an alarming notice of ‘morigagee in’ 
possession,’ it was nothing but natural that’ 
they wquld have asked: “ “Where is tke: 
owner?” Further, when the first petition-- 
ingesreditor firm could not get into touch: 
with the respondent on:the 6th and 7th, 
they ‘addressed a letter of demand to him 
dnd sent il by registered post addressed to: 
his shop. To ‘the cover was attached, as’ 
usual with registered letters bearing nolices_ 
of demand, a‘form of acknowledgment of. 
receipt to be: reiuined to tke sender, and’ 
on it there appeared the’sender’s name and 
address.. - Mesa eae = tev 
: This registered letler was'returned to the: 
first appellant firm bearing an endorsement’ 
onthe envelope “Refused 10-3” showing 
that it was tendered at the address on 
March 10, when someone, instead of receive 
ing it and forwarding it to- the addréssee’ 
òr instead of'telling’ the Fost’ Office the 
fact that the. addressee was at a certain adi 
dress; refused to’ accept the ‘letter; Then‘ 
again after the respondent came back to’ 
Rangoon when he knew that the appellants’: 
had -instituted proceedings against him, he’ 
allowed the alleged’ mortgagee in’ possés~ 
sion -to’sell* the goods and-stock-in-trade ’ 
notin the ordinary- course of business: but: 
by public auction. It is said that this had‘ 
to be done because the Official Assignee: 
wanted possession of the premises. It may’ 
be so but that can easily beovercome by’ 
a proposal to take the premises cn rent. It’ 
is-likely-that, if the handing over of the: 
possession of the gocds was~a transucticn- 
which tcok place in the ordinary course ci: 
business in pursuance of:the. mortgage ‘of?. 
the goods; tke mortgagor‘ as well as the- 
mortgagee were content to allow the. goods 
io be sold by auction by which-they could ' 
hardly be expected ‘to realise a substantial” 
proportion of their actual worth, ` -> = l 
If all these circumstances are taken into 
Consideration, the inference, in my opinion, ` 
with -the greatest respect to -the: learned ' 
trial Judge, is-isresistible- that the respon-’ 
dent with- intent to, delay his creditor de-. . 


away “with intent to ~deféat “or to delay his” parted‘from his‘usual ‘place of business andi ` 
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absented himself. The absence was nd 
doubt of a-short duration but it- was the 
initiation of these proceadings which shor- 
tened the - absence. In- my opinion,: the 
petitioning ` creditors have succeeded- in 
establishing this act of insolvency, namely 
that the respondent with intent to dəfeat 
or delay creditors departed from: his usual 
place of business and absented himself 
within the meaning of s. 9 (d) (ii), Presi- 
dency Towns Insolvency Act. I: therefore 
set aside theorder under appeal and direct 
that the respondent be adjudicated’ an in- 
solvent. The appellants are entitled to the 
costs of the proceedings in the trial Court 
fixed at seven gold mvhurs, and of this 
appeal, fixed at five gold mohurs to be paid 
out of the estate. © ` . < 
Spargo, J.—I agree. 
N. - Order set aside. 
ALLAHABAD HIGH COURT. 
, Full Bench a 
: Civil Revision Application No.96 of 1935 
September 2], 1936: 
“ SULAIMAN, O. J., IQBAL AHMAD AND 
HARRIES, JJ: ; 
Musammat MARIAM AND ANOTHER— 
APPLICANTS 
versus 
Musammat AMINA AND oTaERs— 
Opposite PARTIES : 

Civil Procedure. Code (Act V of 1908), O. XXXII, 
r. 7, Sch. II, paras. 1, 15—Seh. IT, para. 1, if 
governs and is governed by O. XXXII, r. T—Arbi- 
' tration—Agreement to refer by guardian—Leave of 
Court, necessity of—Omission to take leave—Effect— 
Remedy—Award—Objection to validity on ground 
of absence of leave—Whether falls within para. 15 
-Decision passing decree in accordance with award 
~—Revision, tf lies—Reviston—Decree unappealable— 
Revision, if necessarily incompetent. 

“Paragraph 1 of Sch. II and O. XXXII, r. 7. should 
‘be read together and each governs ths other. There 
is, however, this distinction. Where the guardian 
of a minor has agreed to join inthe reference to 
arbitration, the requirements of para. 1 ofSch. II: 
are complied with, but unless and until the leave of: 
the Court has been obtained and expressly recorded 
in the proceedings, the requirements of O, XXXII, 
r. 7, are not fulfilled. Hardeo Sahai v, Gauri Shan-- 
ker (1), overruled. [p. 103, col. 1.] 

The leave of the Court must be obtained before the 
referenca is made so that the attention of the Court; 
should be directed to tho matter that there is a minor | 
concerned and the Court should be asked to consider 
whether the reference is inthe interest of the minor 
and for his benefit, and if so, it should expressly 
record the granting of the leave inthe proczedings. 


Manohar Lal v. Jadunath Singh (2), relied on. !p. 
103, cols. 1 & 2.]: ` : 





The omission of the next friend or the guardian ad 


litem of a minor party to obtain leave. would? 
render the order of referenca and¢he-award and the 
decree based upon‘it voidable atthe option of the 
wiinor as ‘dgainst all tho parties, butnot voidable at 
the option of ‘the other ‘parties ‘ thereto, as; against. 
a 
s 
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the-minpr. It:is open tothe minor < to -bring “tha 
matter up in revisjon to the High Court or to get . & 
declaration in a separate suit that fpr want of leave, 
the reference, the award and the decree are not bindi 
ing upon him, orto take such a plea in any suit in 
whieh he may bs impleaded as a defendant.. [p* 103; 
col. 2. , ' ; x 
Hi Bae Pil Bench, Iqbal Ahmad, J., contra :— 
An objection to the validity of the reference ‘to 
arbitration on the- ground that the reference was 
illegal becauss. of the absence of leave .ddes come 
within ths purview-of para. 15, Sch. II, Civil Pro- 
cedurs Code, “and so if the objection is decided ad- 
versely anda decree is passed in teims of the award, 
the decree is final and no-appeal lies- therefrom, 
This, however, doesnot mean that the order of reféi- 
ence to arbitration cannot be challenged by way of, 
revision on that ground. [tibid] agi 
- The decision of the Court that made the referenca 
to arbitration overruling the- objection and passing‘sf 
decree in accordance with the award, cannot -be 
challenged by an appeal‘or by, an application iw 
revision, for at most that amounts to an error of law, 
But the order made by the Court, where it has actéd 
illegally or with material irregularity in the exer-' 
cise of its jurisdiction, can be challenged by way of. 
revision, ‘though not by way of-appeal, whether the 
illegality or irregularity was committed before ths, 
reference to arbitration or after the receipt of, the 
award) Lutawan v. Lachya (3), Ghulam Khan `v; 
Mohamad Hassan (1) and Durga Bakhsh, Singh Si 
Fateh Bahadur Singh (5), referred to, Govind Singh, 
v. Bhirgu Nath Singh (8), Gopal Das v.Baij Nath 
(7), Tej Singh v. Ghast Ram \8)and- Mahadeo Pra- 
sad v. Badri Das-Ram Sarup (9), rolied.on [ibid]: 
Per Iqbal Ahmad, J —The words “otherwiss.bsing 
invalid’ in cl. (c), para. 15, Soh. 11, Oivil Procedure, 
Code, refer only to the invalidity of the award based 
on any ground unconnected with the protzedings of 
the Court, as distinct from some invalidity-attaching 
to the procedure of ths Court: Vijaya Ramayya'.v,. 
Venkatasubba Rao (10) and Golenur Bibi v. Abdul, 
Samad (13), relied on. [p~ 108, col. 1.] BoA a 
“The scope of an application in revision is much’ 
more restricted than ofan appeal. -In appeals the 
decision of tha Court below on questions .of fact ior, 
on questions of law is open to correction but not in; 
revisions, unléss the Court below has in the exércise 
of its jurisdiction acted illegally or with  material- 
irregularity. The mere fact that a decree. is unap- 
pealable is no ground for holding that it cannot be: 
challenged by an application in revision though the. 
case comes under one of the claus3s of s, 115, Oivil 
Procedure Code. The decision of the Court overrul-’ 
ing an objection relating to the invalidity of- -the’ 
order of reference and passing a decree in accord». 
ance with award can bechallenged by an application, 
in revision butnot by an appeal. Govind Singh v. 
Bhirgu.Nath Singh (8), Gopal Das v. Baij ‘Nath (7), 


-Tej Singh v: Ghast Ram (8) and Mahadeo Prasad v: - 


Badri Das-Ram Sarup (9), relied on. [p. 109, egl. 2.]- 

Mr. N.U. A. Siddiqi, for the Applicants... 

Mr. Mansur Alam, for the Opposite Pars: 
ties. we 


Sulaiman, C. J—This is an applicatiofr. 
in revision by Musammat Mariam: and her- 
minor brother Latif Ahmad arising: oùt .of 
a suit in which there wasa reference to’ 
arbitration and a decree in terme of ‘thes 
award. . The suit had-been brought by the’ 
applicants’ step‘mother: Masammat Amina; 
‘who was a lunatic, through a- next> friend’ 


i 


dod 


The: claim: was: for recovery of ‘the. dower 
debt due against her deceased husband 
Habib Ahmad, tke father of-the present 
‘applicanis. She had -impleaded Sagir 
Ahnead, her eldest step-son, also as. a defend- 
qantand had impleaded Latif. Ahmad, minor, 
under the guardianship. of his. elder brother. 
It has. been assumed that the Court had 
duly appointed Sagir Ahmad as the guar- 
dián ad litem of the- Minor Latif Ahmad. 
On August 22, 1934,an application for refer- 
ence . to arbitration was filed which was 
signed by Sagir Ahmad for himself ahd as 
pairokar of the defendants other than 
Sharif Ahmad, the son of Musammat Amina, 
who signed the application himself. It was 
also, signed. bythé Advocates for all the 
parties. and-also by the next‘ friend of the’ 
plaintiff. The-attention of the learned Munsif 
does not appear to have been drawn to the: 
fact that one of the defendants wasa minor: 
and that it-was. necessary for the Court to. 
consider whether leave. should or should not. 
be granted to the guardian ad litem to enter: 
into the agreement for reference to arbi- 
tration as required: by O. XXXI, r.7. The 
Court merely passed an order that, as-the 
parties had agreed, the matter should be. 
referred to arbitration. The sole arbitra- 
‘tor promptly delivered his ~ award on 
August 26, 1934. Certain formal objections. 
were. taken tothe award by Sagir Ahmad: 
for himself and for Latif Ahmad, but these 
did not include the point that the refer- 
ence .was -invalid inasmuch as the leave 
of the Court had not -been expressly re- 
corded in the proceedings. These objec- 
tions were dismissed and a decree was 
passed in terms of the award. . 

. The present application was accordingly 
filed challenging the validity of the pro- 
ceedings on the ground that there had been 
anon-compliance with the requirements of 
0.. KAKI, 1. 7. The Bench before whom 
the civil revision came up for disposal, have 
referred the following questions to this Full 
Bench for answers: “1. Whether para. 1 
Sch. H, Civil Preeedure Code, iis subject to 
the provisions.of O. XXXI, r. 


the: answer to the above question is in 


the affirmative, should the leave of the. 
Court for the agreement to refer the suit’ 


to arbitration be obtained ‘befcre an ap- 


plication. for an order.of reference is.made,.. 
or leave can be granted by the Court even. 


after th8, award has been delivered? 3. (a) 


Does the commission of. a next friend or. 


a ‘guardian ad litem of a minor- party. to.a. 
suit- to obtain leave of. the Court render- 
tLe’ order. cf reference: and. the: award void 
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or only-voidable at the option of the minor ? 
(b) Can such an order of reference and the 
award be assailed by the minor jn the suit 
itself -or his proper remedy isto file a 
separate. suit ?(4) Whether an objection 
tothe validity of reference to arbitration: 
comes within-the purview of para. 15; Sch. 11, 
Civil Procedure Code ? (5) Whether the de- 
cision of ‘the Court that made the reference 
to arbitration overruling an objection -re- 
lating to the invalidity of the order of refer- 
ence and passing a decree in accordance 
with. the award can be challenged by an 
appealer by an application in. revision ?* 
Before 1908, s. 506, Act XIV of 1882, which 
corresponded to Sch. H, para, 1, Civil Pro- 
cedure Code, contained the word-“desire” 
instead of the word “agree” which now 
occurs in the rule. Section 462 of the Code 
did not contain the words “expressly - re- 
corded in the proceedings” which now find 
a place in ©. XXXII, r. 7. These variations 
are of significance. | 
“Under the old Code it was held by a 
Bench of this Court in Hardeo Sahai v, 
Gauri Shankar (1), that ifthe guardian of 
@ minor consents torefer the matters in 
dispute to arbitration and if there is no 
fraud or gross negligence, then even though 
the Court has not under the provisions of 
s. 452, sanctioned the agreement to". refer 
to arbitration the minor is- bound by the 
reference and the award. Apparently the 
view taken at that-time following some ear- 
lier cases was that the provisions of s. 506, 
were really not controlled by those of s. 462. 
The casein Manohar Lal v. Jadunath 
Singh (2), went up before their Lordships 
of the Privy Council for decision. That 
was a case where a compromise had been 
entered into on behalf ofthe minor by his. 
guardian without the special leave of the 
Court and a decree was passed in terms of, 
such a compromise. Their Lordships after. 
quoting the provisions of s. 462, laid down 
that the mere fact that the minor was rep- 
resented by a guardian was not sufficient but 
that there ought to be evidence that the 
attention of the Court was directly called 
to- the fact that a minor was a party to the 
compromise and that it ought to be shown, 
by an order on petition or in some way 
not opento doubt that the leave of the 
Court was obtained. The rule laid down by 
their Lordships applies with greater force 
to cases. under: the new Code where 
O. XXXII, r. 7, has the additional words: 


(1) 28 A 35; A W N 1905, 171; 2 ALJ 493, 
(2) 28 A 585; 33 IA 128; 9 O 0219; 304 L J 
710; 8 Bom. L R489; 100 W N 898;16 M LJ 291; 1 
ML T 210(P 0). : a a 
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“expressly . recorded in thé proceedings.” It, 
is; therefore, obvious that’ a; ft 


or guardian at litem.of a minor- party, it 
is absolutely essential that the attention 
of the Court should be drawa to the fact 
that ther i 


Court should apply ils mind to the consi- 


wan v. Lachya (3). In that case therehad, 
been no applicafion made `- to. the Court: 
for leave to refer ‘the matter on behalf of 
the minors but the guardian had- consente 
ed. When the award was delivered objec- 
tions were taken on behalf of the defend- 


ants including the minors, but they were’ 


overruled. The defendants including the 
minors then went up in appeal-before the 
District Judge who entertained the appeal, 
allowed it and set aside the decree of thes 
Court below which had incorporated the 
award. The’ matter came up asa first ap- 
peal from order before the High Court 
_ which was referred to the Full Bench for 
decision. Ib was held that no appeal lay 
from the decree of the first.Court to the 
District Judge and accordingly the order of 
the District Judge was set aside and that 
_ of the Court of firstinstance restored. On, 
the facts of that case no question really 

arose as to whether a revision would not lie 
from the original order passed by the trial 
Court referring the matter in dispute to 
arbitration. So far as Banerji, J., was con- 
cerned, he definitely held that it was not 
necessary to express any opinion on the 
question whether an agreement entered into 
by the guardian of a minor for making 


an, application for an order of reference - 


to arbitration comes within the purview of 
O. XXXII, r. 7, Civil Procedure Code. But 
Richards, C. J.,and Ryves, J., made obser- 
vations which suggested that the substitu- 
tion ofthe word “agree” in place of ihe 
word “desire” did not introduce any mate- 
rial alteration in the rule. * Relying on the 
` (3) 36:169; 21 Ind. Cas. 989; A IR 1914 All, 446;. 
12 ALJ 57 (F B). 
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ed the scope ofthat paragraph; and made 
it possible to take all objections against the 
award including the objection that the refers 
ence itself was invalid... No exception ‘can 
be taken tothis view and we must accept 
the ruling of the Full Bench as laying down 
that even. where an objection is taken to 
the validity of the award on the ground 
that the original reference itself was inva‘ 
lid, and such an objection is decided against 
the objector aand a decree is passed in térms 
of the award, the decree is final and: is 
not appealable. It cannot be challenged by 
way of appeal on any-iof the grounds on: 
which an appeal can ordinarily be impugn“ 
ed. But that case isno authority for the 
proposition that -no revision would ‘lie. to 
the High. Court fromthe original order if 
it came within the purview of.s. 115, Civil 
Procedure ‘Code,, because -this point: does 
not appear to have been argued or consi- 
dered and it is-certainly not referred to in. 
the judgment. oe a ; 

It seems to.me that thereisa clear dis 
tinction between the proceedings before an, 
arbitrator andthe proceedings in the Court 
itself, whether before the reference is made’ 
to the arbitrator or after. the receipt of his: 
award. So far as the proceedings before 
the arbitrator are concerned, they can “be 
taken exception to by way .of objection to 
the award when it is delivered and the 
trial Court has exclusive authority to con- 
Sider „such -objectionps and to dispose 
of them finally. . Whether . it decides 
them in favour of. the. objector or 
against him, the matter cannot be.re-opened 
in the Appellate or Revisional Court because 
at the very’most the, trial Courthas erred 
ona point of law in deciding the objection 
in the way it has done. But so far as the 
proceedings before the Court itself. are 
concerned, that -Court cannot be made the 
sole judge ofthe ‘propriety of its own pro+ 
ceedings. It should not have the final:word 
onthe question whether it has acted with- 
out jurisdiction or with illegality or mater- 
ial irregularity in the exercise of suth juris- 
diction. es 


$ 


. 

(4) 290 167; 29 IA 54; 8 Sar. 154; 25 P R 1902; 4. 

Bom. L R 161; 12 MLd77, 6C WN 226; 8 Bar; 
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Ia'such a case, therefore, even if the 
proceedings have-terminatéd in æ decree 
in terms of an award and even though no 
appeal lies ftom such a decree, itis open 


to the High Court to interfere in revision. 


and set aside the orders which have been 
«passed by, the Court itself, provided they 
-are vitiated either by want of jurisdiction 
or illegality orirregularity in the exercise 
of jurisdiction. In holding that a révision 
lies one would not be going against the 
pronouncement of their Lordships of the 
Privy Councilin Ghulam Khan v. Muham- 
mad Hassan (4) nor really against the view 
expressed by the Full Bench in Luta- 
wan v. Lachya (3), because this point did 
not arise for consideration in those cases. 
What their Lordships meant by remarking 
that in the case of an award revision 
would be more objectionable than an appeal 
obviously was that where the decree in 
terms, of the award cannot be challenged in 
appeal because it is believed to be final, 
the same decree should not, on its merits, be 
challenged on revision. ; 
. Their Lordships did not lay down that 
the provisions of s.115-are wholly inappli- 
cable to a case which ultimately results in 
an award. On p.186 their Lordships were 
careful to remark that the Subordinate 
Judge in that case did not appear to have 
exercised a juriediction not vested in him 
by law or .to have failed ‘to exercise the 
jurisdiction so vested or to have ‘acted in 
the. exercise of his jurisdiction illegally or 
with material irregularity. Indeed he had 
in that case followed the course prescribed 
by the Code strictly. It -has been urged 
before us that in that case one of the points 
urged before the Punjab Court and urged 
before their Lordships at the bar was that 
the award was bad with reference to s. 462, 
Civil Procedure, Code. inasmuch as the 
minor’s guardian has agreed, without the 
leave of the Court to refer tke case to 
arbitration. Their Lordships -remarked 
that inasmuch as they held that the appli- 
cation in -revision was incompetent, it 
would bea work of supererogation to dis- 
cuss the various objections raised by the 
appellants inthe High Court, but that in 
their Lordships’ opinion there was no sub- 
stance in any one of the objections. In 
that case the guardian had actually agreed 
to the reference. He had, therefoie, desired 
that the matter bé referred to arbitration 
within the meaning of s. 506, Civil Proce- 
dure Code. The only defect was that the 
leave of the Court had not been expressly 
BIYEN, as, eg Aa ee 4 
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* Intheview which then’ prevailed, s. 462 
did not govern the provisions of s.506 and. 
therefore, there was really no substance in 
the objection taken. That is accordingly 
no authcrity for the proposition that under 
the new Code also the provisions | of 
O. XXXII, r.7, can be ignored by the guar- 
dian ad litem-of a minor. In several cases 
this Court has interfered in revision als 
though the.suit had resulted in a decree 
in terms ofan award. In Durga Bakhsh 
Singh v. Fateh Bahadur Singh (5) .the 
High Court interfered in revision and 
allowed the application because there had 
been an irregularity appearing on the face 
of the proceedings as there had been a 
failure to hear and determine an applica-, 
tion for adjournment. In Govind Stngh v. 
Bhirgu Nath Singh (6), it was pointed out 
that if the Court below commits a material 
irregularity, or refuses to exercise jurisdic- 
tion, for instance, refuses to hear a valid 
objection properly raised before it or en- 
tertains matters which are cutside its 
jurisdiction, then the High Court can inter- 
fere under s. 115, Civil Procedure Code, not 
with thé arbitrator or with the award, but 


with the exercisa of the jurisdiction of the 


Court below in dealing with the application.. 
In: Gopal Dasv. Baij Nath (7) an applica- 
tion in revision was allowed cn the ground 
that a reference to arbitration had been 
made without authority and was nct bind- 
ing on the partner who had not agreed to 
the reference and that it was open to him 
to challenge the reference in revision al- 
though there was a decree passed in terms. 
of the award, on the ground that the refer- 
ence wasillegalin iis inceplion. In Te] 
Singh v. Ghasi Ram (8), aieference to arbi- 
tration made by a Court upon an applica- 
tion in whichall the parties to the suit had 
not joined was held to be a reference made 
without jurisdiction and was liable to be 
set asidein the exercise of tLe High Court's, 
revisional jurisdiction. 

The Bench accordingly, although dismiss- 
ing appeal, interfered in revisicn. In 
Mahadeo Prasad v. Badri Das Ram Sarup. 
(9), an application for revision on the 


(5) 14 AL J425; 33 Ind Cas. 30;A IRING AIL 


(F) 46 A 6&6; 82 Ind. Cas. 16; AIR 1924 All. 
788; 22 A LJ 676;°100& A LEEW; LRS A465 
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(7) 48 A 439; 91 Ind. Cas. 930; A I R 1926 All. 238; 
24 A L J 235. 
-- (8) 49 A 812; 102 Ind. Cas. 236; A I R 1927 All. 563; 
25 A L J 606. ° 

(9) 50 A 955; 110 Ind Cas 881;A IR 192$ A]l. 740; 
2ATLJ1009 -- . 
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“ground of the initial invalidity of the re- 
. ference was entertained. The other òb- 
| servations made in that case will be consider- 
ed presently. If it were to be held that'no 
“matter whatsover irregularity or illegality 
‘might have been committed by. the Court 
itself in the suit or in-teferring the matter 
to arbitration, the decree when passed in 
accordance with the award .is absolutely 
:final and no party has any remedy to get 
such illegality or irregularity. cured, there 
might be great hardship. “For instance, 
the Court may refer a matter to arbilra- 
tion in spite of the oppesition of some of 
„the parties to the suit or it may after the 
award is received immediately pass a decree 
in teyms of the award without giving any 
. opportunity to any party to produce evi- 
dence or to object otherwise. In such 
„cases if there is to be.a-finality attaching 
.to.the decree a grave injustice would ensue. 
There seems to be no good ground for hold- 
ing thatthe High Court as the superior 
“Revisional Court cannot intervene to rectify 
-such illegalities or irregularities committed 
‘in ‘the exercise of. jurisdiction merely be- 
-cause-the suit has terminated not in.a 
decree in the ordinary course but in.a dec- 
-ree based on'the award. When the re- 
-ference itself is challenged on the- ground 
-of ils initial invalidity the attack is directed 
not-against the award itself but against the 
-procedure adopted by the Gourt in its 
-exercise of jurisdiction. There is ample 
«authority in this Court in support of the 
-view that the revisional powers exist. 


1. I would answer the first question in 
the affirmative and say that para. 1 of 
Sch. II and O. XXXU,1r.7, should be read 
_together and each geverns the other. Theré 
is, however, this distinction. Where the 
‚guardian of a minor has agreed to` join in 
.the reference to arbitrations. the require- 
.ments of para. 1 .0f Sch. IL are complied 
.with, but unless and until the leave of the 
Court has-been obtained and expressly re- 
„corded in the proceedings the requirements 
o O. XXXII, r. 7, are not fulfilled. 


‘2. In view of the imperative. provisions 
of O. XXXI, r. 7, as interpreted by their 
‘Lordships of the Privy Council, the answer 
to the second question should be that the 
leave of the Court must be obtained: before 
the reference is made so that the attention 
of the Court should -be directed to the 
matter that there is a°- minor concerned and 
the Court should be asked io consider whe- 
ther the reference isin the interest of the 
minor and for his benefit, and. if so,-it 
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“should expressly record the granting of the. 


leave in*the proceedings.’ 

"3. (a) The omission’ of the reset friend ¢ ort 
the guardian ad litem of a mino! party to" 
obtain’ suchi leave would” ‘vender ‘the order ` 
of reference and the award and the’deéctée : 
based upon it voidable ‘at’ the’ “option ” ‘of 
the minor as against all the ‘parties,’ but 
not ‘voidable. - at the option of: the' othet 
parties thereto, a8 against the, minor. ‘The 
adult members are bound by it‘despite thé ' 
fact that- the leave of the Court had” not ~ 
been obtained, if the award “as ‘in ‘favour 
of the minor or is not’ challenged ` on “his 
behalf. “But'if the minor's guardian . or’ 
next friend repudiates the award or thé ` 
minor on attaining maj jority does not achept 
it, the reference can bé avoided | and there- 
‘fcre the award. and the . décree’’ "would fall 
to the ground so ‘far as ‘the minor ‘is con- 
cerned; (b) It is open to the miinor to bring 
the matter up'in revision to the High Court ` 
or to geta declaration in # ‘separate’ suit” 
that for want of leave the reference, the ` 
award and the decree are ‘not binding’ upon ` 
him, orto’ take such a plea in any. suit in ` 
which he may ‘be inipleaded as a ‘defend: 
ant: 

4, An objection to the ‘validity’ ‘of thé 
reference to arbitration on tho ground that 
the reference was illegal ‘because’ of thé 
absence of leave does in view of ‘the 
‘pronouncement of the Full “Bench, come 
within the purview ‘of para. ‘15, Sch. 
Civil Procedure Code, and so if the objec- 
tion is decided adversely and a decree is 
passed in terms of the award, the decree is 
final ‘and no appeal lies therefrom. This; 
however, does not mean: that the order of 
reference to arbitration cannot” be chal“. 
lenged by way of revision on that ground. 
` 5. The decision of. the Court that made 
the reference to arbitration overruling the 
objection ‘and passing a decree in accord- 
ance with the award, cannot be ‘challeng> 
ed by an appeal or by an application i in 


‘revision, for at most thet amounts to an 


error of law. But the ordsr made’ by the 
or with 


material ‘irregularity in ‘the exercise 


of its jurisdiction, can be challenged by 


way of revision, though not by way. “Ot ap- 
peal, whether the illeg gality .or irregularity 
was committed. before the ‘reference to 
arbitration or after the receipt of thé award. 
Iqbal Ahmad, J.—The answer ito the- 
first question, referred to the Full ‘Bench 
dépends, on the interpretation ‘of the word 
oe in para. 1; Sèh: I, to the Civil Proce- 
ure Cade,” ‘The provisions, of Ou! XR XH, r1 
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of the Code; are mandatory and expressly 
prohibit a next friend or guardian for the 
guit from eritering into any agreement or 
compromise on behalf of a minor with re- 
ferénce to the suit, without the leave of 
Court expressly recorded in the proceeding 
and the omission to obtain such leave 
yenders the agreement or compremise “vojd- 
able against all parties other than the 
minor.” If the word “agree” in para. |, 
Sch. Il, is usedin the sense in which the 
word “agreement” has been used in 
0..XXXIJ, r. 7, there is no escape from 
the conclusion that para. 1 is subject to 
the provisions of r. 7. The provisions of 
1. 7 are general and of universal applica- 
tion: andembrace agreements and compro- 
mise of every description. If an “agree: 
ment” between all the parties to the suit 
to refer the matterin dispute, between them 
to arbitration is a condition precedent to 
an application tothe Court for an order of 
reference, it follows that such an agree- 
ment in the case of a minor can only be 
entered into with the leave of the Court 
expressly recorded in the proceedings, and 
if such leave’ is not obtained, the agree- 
ment is.voidable at the option of ihe minor. 
But there are certain observations in the 
judgments of two of the learned Judges 
constituting the Full Bench that decided 
the case in Lutwan v. Lachya (3), which 
run counter to the view expressed above 
and this necessitates an examination of the 
case-law on the subject. Order KANTI, 
r: 7 of the present Code corresponds 
to s. 462 of the Code of 1882 with this 
difference: that in the present Code the 
words “expressly recorded in the proceed- 
ings” have been added in the provisions of 
s. 462 of the Code of 1882. Section 5U6 of 
the former Code prescribed the procedure 
for an application for an order of reference 
and provided that: i 
“If all the parties to a suit desire that any matter in 
differance between them ... be referred to arbitration, 
tkey may apply ....to the Court for an order of 
reference." 

. Paragraph 1, Sch. II, tothe present Code 
ïs identical with s. 506 of the former Code 
except in one -material respect, viz, that 
word “desire” ins. 506 has been replaced 
by ‘the word ‘agree in para. l, Sch. LU. 
‘The question .whether ihe provisions of 
‘8. 500 of the former Code were subject to 
the ‘provisions of s. 462 of that Code, i.-e., 
‘it was necessary for the next friend ora 
‘guardian ad litem, of a minor, who was a 
pi rly’. to. the suit, to obtain. the leave of 
‘the Ccurt~ before joining -inan application 
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for an order of reference to arbitration 
was considered by this Court in Hardéo 
‘Sahai v. Gauri Shanker (1), and was 
answered inthe negative. It was held in 
that case that the provisions ofs, 4t2 have 
no application to arbitration proceedings, 
“which are special proceedings” and -a 
minor is, therefore, bound by the consent-of 
his guardian to refer the matters in dis- 
pute to arbitration, if there is no fraud or 
gross negligence on the part of the 
guardian, although the Court has not grant- 
ed leaveto the guardian to consent to an 
order of reference. It was pointed ont 
by the learned Judges that all that was 
necessary to secure an -order of reference 
from the Court was that all the parties 
to the suitshould “desire” that such an 
order be made aud that the expression of 
such desire stood “on a very different foot- 


‘ing from the agreement or compromise con- 
- templated by s. 462.” 


The same question arose in Gulam 
Khanv. Mohamad Hassan (4), and though 
the quesfion was not expressly decided by 


dhe Privy Council, there is a passage in 
the judgment of their Lordshipsthat sug- 


gesis that the view taken in Allahabad 
case referred to above had the approval of 
their Lordships. In Ghulam Khan v. 
Mohamad Hassan (4), there wes a re- 
ference 10 arbitration in a pending suit 
through the intervention of the Court. The 
guardian ad litem of some of tke minors, 
who were parties to the suit, did not obtain 
the leave of the Court for referring the suit 
to arbitration. On the submission of award by 
the arbitrators, one of the objections taken 
to the award wasthat, as leave of the 
Court had not been cbtained by the guar- 
dian ad litem, the award was invalid: The 
learned Subordinate Judge overruled all the 
objections to the award and passed a decree 
in accordance with the award. The matter 
was taken in appeal by the defendants tothe 
Chief Court ot the Punjab and that Court 
held that the decree passed by the Sub- 
ordinate Judge was not appeulable.- It, 
however, treated the appeal as an applica- 
tion in revision. One of tLe questions 
argued in the Chief Court was that the 
award was bed with reference tos. 462, 
Civil Procedure Code, inasmuch as the 
minor defendants’ guardian had agreed, 
without the leave of the Court, to refer 
the case to arbitration. 

The learned ‘Judges, while pointing out 
that tha view of the Subordinatee Judge 
on: the “question was opposed to a previous, 
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‘Full Bench decision of the Chief Court, 
declined-to give effect to the -contention in 
revision on the ground that the meré fact 
that the Subordinate Judge had acted in 
an erroneous view of law could not justify 
interference in revision. In the’ result 
the revision application was dismissed by 
the Chief Court and the defendants filed 
an appeal to His Majesty in Council. The 
main question considered by their Lord- 
ships on appeal was whether or not the 
Tevision application in the Punjab Chief 
Court’ was competent and their Lordships 
‘held that it was not. This was" enough 
‘for the disposal of the appeal, but their 
Lordships also made the following observa- 
tionsein the course of their judgment: 

“Inasmuch as their Lordships hold that the ap- 
plication in revision was incompetent, it would be 
a work of supererogation to discuss the various 
objections raised by the appellants in the High 
‘Court. It is enough to say that, in their Lordships’ 
opinion, there dees not appear to have been any 
substance in any one of them.” 

As one of the objections raised in the 
‘Chief Court was about the invalidity of the 
award based gn the non-compliance with 
the provisions of s. 462, it must be held 
that their Lordships considered the objec- 
tion without force. That being so, the con- 
sideration of the first question referred to 
the Full Bench must he approached on the 
assumption that under the Code of 1982, it 
was open toanext friend ora guerdian 
ad litem of a minor party to the suit 
to join the other -parties to the suit in an 
application for an order of reference to 
arbitration without the leave of the Court. 
The question, however, remains whether any 
change in the law has been introduced by 
the Code of 1908, and this question was 
considered and answered in the negative by 
two out of three learned Judges constituting 
the Full Bench in Lutawan v. Lachya (3). 
They held that the substitution of the word 
“seree” in para. 1, Sch. II of the present 
Code for the word “desire” ins. 508 of 
the former Code did not, in any way shake 
the authority of the decision in Hardeo 
Sahai v. Gauri Shanker (1). Richards, 
0. J., was of the opinion that there was a 
‘mere “slight change in the wording of 
para. 1, Sch. Il” and that “much weight” 
cannot be given “to this verbal alteration.” 
“Ryves, J., also held that by the substitution 
of the word “agree” for the word “desire” 
the legislature- did not intend that the pro- 
ceedings under para. 1 should be controlled 
by 0. XXX, r. 7. Banerji, J. did not 
express any opinion of the point. 
-- As the decision jin- Lutawan's-case (3) 

Ld 


JM MARIAM, v. AMINA” -(ALL.) 


turned on another point, the observations 
of two of the learned Judges quoted above, 
though entitled to great wight were mere 
obiter dicta, but ihe view taken by them 
is not shared by any of the High Courts 
in India. In Vijaya Ramayya v. Venkate- 
subba Rao (10), Chajju Malv. Tarloki Nath 
(11), Sadashivappa Gangappa v. Sangappa 
Chanvirapya ` (12), and Golenur Bibi v. 
Abdul Samad (13), the contrary view was 
taken and it was held that leave of the 
Court under O. XXXI, r. 7, must: be 
obtained by a guardian ad litem of a 
minor for agreeing on his behalf to refer 
through Court the subject-matter of a suit 
to arbitration. It is, therefore, manifest 
that- the weight of authority is decidedly 
against the view -expressed by the twa 
learned Judges in Lutawan’s case (3). Apart 
from this I, with all respect, am unable 
to agree with the learned Judges in hold- 
ing that the replacement_ of the. word 
“desire” with the word “agree” was a mere 
slight verbal change and that weight could 
not be given to this alteration in the new 
Code. The word “agree” is.:2 technical 
term and-must be interpreted jn its technical 
sense. When the parties to a suit consent 
to refer the matter in dispute to arbitration, 
the consent amounts to an agreement as de- 
fined by. the Indian Contract Act and in 
the absence of anylhing to tke contrary, 
it must be assumed that the word “agree 
was used by the legislature in that sense. 
It may well be that əs the word 
“desire” in the old Code was otherwise 
interpreted in the casein Hardeo Sahai v: 
Gauri Shankar (1), the legislature inten- 
tionally substituted that word by the 
word “agree”. At any rate the alteration 
in the new Code must have been inten- 
tional and with a purpose, the purpose 
presumably being to make it clear that 
the consent expressed by the parties to 
a suit to refer the matter in dispute to 
arbitration amounts to an agreement. For 
the reason given above, I would answer 
the first question referred to the Full Bench 
in the affirmative. : : 

This brings me to the consideration of 
questions Nos. 2, 3 (a) and 3 (b) referred to 
the Full Bench. In my judgment ihe 
leave required by .r.7,O. XXXII, must be 

(10) 80M L J 465; 32 Ind. Cas. 881; A I R 1917 Mad. 
672; 39M 853. ` 

(11) A IR 1926 Lah. 665; 96 Ind. Cas. ?418; 27 P L 
R 72%; 8 Lah. L J 4l4. ~ ; 

(12) A IR 1931 Bom. £00; 134 Ind. Cas, 1221; 33 
Bom. L R 1033; Ind. Rule (1932) Bom. 5. 

(13) 58 C 628; 130 Ind. Cas, 209; A T R 1931 Çal. 211: 
85 ONE N 2838;52 0 LJ 298. et 
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obtained - before thé-next friend oy guar- 
dian for.the suit enters into an agreement 
to refer the matter in difference to arbitra- 
tion. Rule 7 enjoins the next friend or 
guardian not to “enter into any agree- 
ment withdut the leave of the Court 
and further the leave of the Court must 
be “expressly recorded in the .proceedings:” 
The obvious object underlying the ,provi- 
sions of.r..7 is to prevent any.agreement 
or.compromise in a pending suit on behalf 
of aminor,till the same has the approval 
of the Court, so that the interest of the 
minor may not suffer. A reference to 
arbitration has far-reaching consequences. 
It substitutes a tribunal selected by the 
parties for the tribunal . constituted by 
law. -The arbitrator is not bound by rules 
of procedure. Further the - réference to 
arbitration deprives the parties of the 
valuable right of appeal- in the event of 
a decree being passed in accordance with 
the award. : - . 

The exigencies .of the:provisions of r.7 
can, therefore, be complied with only if 
the Court has considered the question 
whether or not, having regard to all the 
circumstances of the case, it is for the 
benefit of the minor that the matter in 
difference .be left to the decision of an 
arbitrator. The proper stage for the Court 
to consider this question is before refer- 
ence. is made to arbitration. The contrary 
view may :lead at times to anomalous 
results. - It would obviously - be inconve- 
nient to wait till the award has been 
delivered, and then to consider the ques- 
tion .whether or not the next friend or 
guardian .for the suit should have been 
allowed to agree toan order of reference. 
In the event of the award being adverse 
to the minor, the other parties to the 
sui would have the legitimate grievance 
of being put to unnecessary expense, if 
the requisite leave is withheld by the 
Court. I therefore hold that the provisions 
of r.7, O. XX XU, are complied with only 
if, before.entering into the agreement for 
reference to arbitration, leave of .the 
Court is. obtained. If such leave is not 
obtained, the agreement for reference is, 
in view of the provisions of cl. (2), r. 7, 
“avoidable against all parties other than 
the minor.” In other words such an 
agreement is voidable at the opinion of the 
minor anf] .is not void. i 

The next question that arises is, what 
rbmedy or remedies are open tothe minor 
for. avoiding an. agreement _ for reference 


to arbitration made .by: his.. next friend 
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or. guardian for the suit without the leave of 
the Court. -It is open to a party to avoid 
an agreement that is voidable at his op- 
tion by means of a suit, and there appears 
to be no.apparent reason why a 
similar remedy should -not be avoidable 
to: minor for avoiding an agreement of 
the description mentioned above. The 
right of a minor to avoid a decree passed on 
an award by means of a separate suit, when 
the objection to the validity of the award is 
based on the ground that leave of the Court 
for submission to arbitraticn was not 
obtained on behalf of minors, was re- 
cognizedin Vijaya Ramayya v. Venkata- 
subha Rao (10) and Sadashivappa Gangappa 
v. Sangappa Chanvirappa (12). Further in 
numerous cases suits by minors in order to 
avoid decrees based on compromise entered 
into by their next friend or guardian for the 
suit ,in-an earlier litigation have been 
entertained. I may refer in this connection 
to the decision of their Lordships of the 
Privy Council in Manohar Lal v. Jadunath 
Singh (2) It is, therefore, clear that.a 
separate suit by a minor to avoid a decree 
passed on an award is maintainable when 
the reference to arbitration was without the 
leave of ihe Court. - , Ps 2 
This, however, does not negative the right 
of the minor to avoid such an. agreement 
for reference t? arbitration in the suit 
itself. If, as I hold, the agreement is 
voidable at the option of the minor, it is 
open to the minor to exercise his option of 
avoiding the agreement before deeree in 
terms of the award is passed. The arbil- 
rators derive their jurisdiction to deliver an. 
award from the order of reference and, if 
that order is itself basedon an agreement 
that is not binding on the minor, there is no 
reason why the minor should noh 
be allowed to bring the invalidity 
of the order of reference to the notice ~ 
of the Cours and avoid the same. If hs 
does so, the Court is bound to hold that 
the agreememt - for reference to arbitra- 
tion was not binding onthe minor,’ and, 
as such, the minor is not bound either ky 
the order of reference or by the award, 
This was the view taken in Chajju Mal v. 
Tarloki Nath (11). Tt remains to ccnsider 
the last two questions referred to the Full 
Bench for decision, viz, whether an .ob- 
jection to the validity of an order of refer- 
ence itself comes within the purview of 
para. 15 of Sch. II to the Code, and if it 
does, whether the decision of the Court, that 
made the order of reference, oveyrulin 
such an objection and passing a decree in 
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accordance with the award can be challeng- 
ed either by appeal or by an application in 
revision. : ' : 
There is considerable conflict of judicial 
opinion on these points and the conflict is 
mainly due tothe divergent interpreta- 
tions put bythe Courts on the decision of 
their Lordships in Ghulam Khan v. Moham- 
mad Hassan (4). It has already been stat- 
ed that in that case the guardian ad litem 
of the minors, who were parties to the suit, 
joined in an application for an order of re- 
‘ference without the leave of the Court, 
aud after the delivery of the award, an 
objection to the validity of the award based 
on the invalidity of the order of reference 
was overruled by the trial Court, and-the 
Chief Court of the Punjab dismissed an 
application in revision against the decree 
passed in acecrdance with the award. On 
an appeal by the defendants, their Lord- 


ships held that no appeallay from the 
decree passed in accordance with the award 


and that the application -in revision 
against the decree was also incompetent. 
In this connection their Lordships observed 
that: : 

“In case of anaward a revision would be more 
objectionable than an appeal... . If an application 
in revision were admissible in a caselike the present, 
the finality of any award would be open to question 
s.. veel the next case, even if the application had 
been in time, it could not, in their Lordships’ opinicn, 
be brought under s. 622.” . | 

The decision in - Ghulam Khan's case (4) 
was treated by the Full Bench that decided 
the case in Lutawan v. Lachaya (8) as an 
authority for the proposition that a decree 
passed in accordance with an award isnot 
appealable. To thisextent the Full Bench 
decision is nct, if Imay say so with respect 
open to any exception, and is in consonance 
with the provisions of cl. (2) of _ para. -16, 
Sch. IT. But there are observations ccn- 
tained in the judgment of the Full Bench. 
which lend continuance to the contention 


that even an application in revision against. 


sucha decree can, in no circumstances, be 
entertained and with 
opinion, J, with a'l respect, am unable to 
agree. It would be noted that this ques- 
tion didnot arise for consideration and 
was not decided by the Full Bench. Sec- 
tion 521 of the old Code specified the 
grounds for‘selting aside an award. Sec- 
tion 521 of the former Code corresponds to 
para. 15 of Sch. IL of the -present Code 
with this difference: that the words “heing 
otherwise invalid” have seen added by 
the legislature in the new enactment in 
cl. (c) of sub-cl. (1), para. 15. In the Full 


MARTAM W,-AMINA (ALL) 


this expression of- 


H 


107 
Bench, case Richards, C. J., considered that 
by this amendment of the Code the 


legislature intended that “objections to the 
award on the ground of invalidity from 
any cause whatever should be decided” by 
the Court that made the order of referenee 
and by no other Court. Banerji, J., observ- 
ed that in consequence of tke decision in 
Ghulam Khan's case (4). 

- “the legislature apparently added the words “or 
being otherwise invalid” in cl. (c) of para, 15, Sch. 
If. Under the old Code an objection could not be 
taken before the Court which referred the case to 
arbitration on the ground that the award wasin- 
valid for any reasons otherthan the reasons men- 
tioned in s. 521 ofthat Code... ...Itis thus clear 
thatthe ‘intention of the legislature was that only 
one Court,: namely the Oourt which referred the casa 
to arbitration should try the question whether 
the award is invalid for any reason other than 
the reasons specifically mentioned in para, 15." 


It would appear from the above quota- 


tions from the judgment in Lutawan's case 
(3) that the Full Bench considered that it 


was ruled by their Lordships in Ghulam 


Khan's case (4) that an applicationin re- 
vision doesin no case lie under s. 115, 
Civil Procedure Code, against a decree pass- 
ed in accordance with an award. I regret 
that I am unable toso interpret the deci- 
sion of their Lordships. That decision ;was 
under the Code of 1832 and, in accordance. 
with the provisions of that Code, it was not 
necessary for the next friend orthe guar- 
dian ad litem of a minor party toa suit 
to obtain the leave of: the Court before 
filing an‘application for an order of refer- 
ence. The objection to the awardin Ghu- 
lam Khan's case (4) taken in the trial Court 


onthe ground that the omission of the 


guardian ad litemto obtain the leave of 
the Court rendered the order of reference 
invalid was, therefore, without 


dismissing the objections to the award wag 


valid and the decree passed in accordance: 


with the award was nct open to any objec- 
tion. That decree, could not, therefore, 
be challenged either by appeal or by revis- 
ion. „Their Lordships, therefore, held that 
the decree was not appealable -and the 
revision application in that case could not 


be brought within the purview of s. 629° 


of the old Code that corresponds to s. 11, 
of the present Code, 
of their Lordships must be taken to be 
confined tothe facts of the case before 


their Lordships, and not as laying down the’ 


law that in no case is an application in 
e 


revision against a decree passed in acs 


cordance with an award a competent 


application. ‘That their Lordships- did nog: 


substance. 
It follows that theorder of the trial Court- 
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intend to lay down any such general pro- 
position is apparent from the fact thaf their 
Lordships pointed out that in the case 
before them the Subordinate Judge did not 
appeal to have exercised a jurisdiction not 
vested in him by law or to have failed 
to exercise the jurisdiction so vested or to 
have acted in the exercise ot'his . jurisdic- 
tion illegally or with material irregularity. 
He appears to have followed strictly the 
course prescribed by the Code. f 

I cannot-assent tothe propssition that 
ihe words “or being otherwise invalid” in, 
cl. (c) of para. 15, Seh. Il, do not refer to 
the invalidity of the kind referred to in the 
preceding sentences of the said clause and 
embrace an objection which challenges 
the validity of the order of reference itself. 
Tf the.legislature has, by the addition of 
these words, intended to let in objections 


tothe invalidity of the order of reference - 


itself orto some irregularity of the pro- 
cedure of. the Court antecedent to the 
order of reference or subsequent to the 
delivery of the award, nothing would have 
been easicr for the legislature than to say 
sõin clear and wnambiguons language. 
At any rate I would have, in that event, ex- 
pected the legislature to enact such a rule 
in a separate clause. The context in which 
those words occur leave an impression on 
the mind that these words have been 
used ejusdem generis with the preceding 
sentences incl. (c).. In any’ case 1b ap- 
pears fairly clear to me that those words 
have reference to the invalidity of the 
award itself as distinct from some in- 
validity attaching tothe procedure of the 
Cowt. Clauses (a), (b) and (e) cf para. 
15 are preceded by the words that “hno 
award shall be set aside except on one of the 
following grounds”. These words coupled 
with the contents of cls. (a), (b) and (e) lead 
to the conclusion that the grounds set forth 
in that paragraph have reference to preceed- 
ings before the arbitrator alone and not 
to the proceedings of the Court. The 
words “being otherwise 
therefore, refer only to the invalidity of the 
award based on any ground unconnected 
with the proceedings of the Court. This was 
the view taken in Vijaya Ramayya v. 
Venkatasubha Rao (10) and Golenur Bibi 
y. Abdul Samad (13). 

The question then arises as to how is a 
party te the suit to challenge the validity 
of the award on any ground unconnected 
with the proceedings before the arbitra- 
tor, i.e. on'the ground? of the invalidity 
of the order of reference itself. According, 
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to the view that I take, an objection im- 
pugning the validity of the order of refer- 
ence does not come within the purview 
of para. 15, but it does not follow from 
this that objections to the validity of an 
award not contemplated by that paragraph 
can, in no circumstances, be entertained by 
the Court. Para. 15 is exhaustive only so 
far as objections to the validity of the 
award based on tke irregularity or illegality 
of the proceedings before the arbitrator are 
concerned, but it does not, in any way; 
affect the inherent jurisdiction of the Court. - 
to recall and cancel its invalid order, if it 
is brought toits notice before the litiga- 
ticn has terminated. by the passing of a 
decree. Itis inthe exercise of this inherent 
jurisdicticn that the Court has to entertain, 
an objection to the invalidity of the order 
of reference and to give effect to the same 
ifitis well founded. If the next friend or 
a guardian ad litem of the minor party toa 
suit has joined in an application for an 
order of reference without the leave of the 
Court, the provisions of cl. (2), r. 7, 
O. XXXII, entitled the minor to exercise 
his option of avoiding the agreement entered; 
into by his next friend or guardian ad 
litem. The jurisdiction of a Court to make 
an order of reference comes into play only 
when all the parties interested agree that 
the matter in difference between them be 
referred to arbitration. Ifthe Court has 
without the agreement of all the parties, 
made an order ofreference, the order is 
without jurisdiction, and it is open toa party 
to impugn the validity of the award on 
the ground that the award is invalid as it is 
consequent on an invalid order of reference.. 
An objection of this description though 
outside tne scope of para. 15 is an objec-. 
tion relating to the procedure adopted by 
the Court, and, as such, entertainable by. 
the Court. ; 
It appears to me ihat the divergence of 
jadicial opinion on the question, as to 
whether a decree passed in accordance with- 
an award can be challenged by an ap- 
plication in revision, has been mainly. 
due to the omission to differentiate between 
objections challenging the validity of the 
award on the ground of the invalidity of the 
proceedings before the arbitrator and ob- 
jections attacking the validity of the award. 
on the ground of the invalidity of the 
order of reference itself. In the former 
case the Court which made the order of 
reference is the nal arbiter and its deci- 
sion relating the matters specified én cls. 
(a), (b) and (c), para. 19, is final and cannot, 
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be assailed | by an ‘application in revision. 
This is So because that Court is vested by 
the legislature with tke jurisdiction to 
decide the objections to the award formulat- 
ed in para. 15. If the Court in deciding the 
‘objections contemplated by para. 15 follows 
the procedure prescribed by law, and does 
not actin the exercise of its jurisdiction 
illegally or with material irregularity, ils 
decision, even if erronous, cannot be assail- 
ed by an application in revision. In this 
class’ of cases an application in revision 
can be entertained only if the Court has 
exercised its jurisdiction illegally or with 
material irregularity, e.g. if the Court has 
proceeded topass a decree in accordance 
with the award. without giving the parties 
time allowed bylaw to file an application 
to set aside the award; or if the Court has 
wrongly refused to hearevidencethat a 
party to the suit proposed to adduce to 
substantiate the Objections to the validity 
of: the award. 


But in the other class of cases, viz., thcse 
in which the award is attacked on the 
ground of the invalidity of the order of 
reference, the decision of the Court over- 
ruling such an. objection and passing a 
decree in accordance with. the award can 


be challenged by an application. in revision, : 


as the question raised in such cases is as 
to the jurisdiction of the Court to make thè 
order of reference. For obvious. .reasdns'it' 
would be inexpedient to: attach finality ‘in 
this class of cases to the order of the Court 
overruling an objection tothe validity of 
the order of reference. The question whe- 
ther the provisions of para. 1, Sch. 1, were 


complied with soas to give jurisdiction - 


to the Court to make the order of reference 
is.a question that relates to the. jurisdiction 
of the Court or to the legal and regular 
exercise of that jurisdiction and therefore, 
comes within ihe. purview of cls. (a) and 
(e) of s.. 115,. Civil Procedure Code. 


tertain an application in revision which 
attacks the validity of the decree passed 
in accordance with the award -on any such 
ground. But it is argued that, as.an appeal 
against such a decree is. prohibited by 
para. 16 (2), Scha H, 
revision cannot also be entertained. In 
this»connection reference is made to tke 
observations of their Lordships. in Ghulam 
Khan's vase that: 


“Incase of anaward a revisign „would be more 
objectionable than an appeal”. 


In my judgment there is no substance 
in this contention. 
4. 
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High Court is, therefore, competent to en-' 


an application in’ 


There observations of” 


e 

han 

. 102 be 
their Lordships ae reference to a a case in 
which “the’ decree passed in accordance 
with the award was valid and was not open 
to any objection whatsoever. The meré 
fact that a decree in accordance with’ an 
award isnot appealable is nò ground. cr 
holding that it cannot be assailed ijin a 
proper case even by an application in 


revision. The scopeof an application in 
revision is much more restricted than of 
an appeal. In appeals tho decision of the 


Court below cn questions of factor. on 
questions of lawis open to correction but 
notin revisions, unless the Court below 
has in the exercice of its jurisdiction acted 
illegally or with materia] irregularity. 
Instances, in which a decree of a ‘subordi- 
nate Court, though not appealable, is 
capable of correction by the High Court in. 
the exercise of its revisional jurisdiction, 
are furnished by the decree passed-by the 
Court of Small Causes and the decrees 
passed in suits of the description contem- 


‘plated by s. 102, Civil Procedure Code. It 


follows that the mere fact, that a decree, is 
wnappealable is no ground for holding that 
it cannot be challenged by an application in 
revision though the case comes under one 
of the clauses. of s. 115, Civil . Procedure 
Code. 

The view that I take isin consonance 
with the decisions -in Govind Singh vy. 
Bhirgu Nath Singh (6), Gopal Das v. Baij 
Nath (7), Tej Singh v. Ghasi Ram (8) ane 
Mahadeo Prasad v. Badri Das Ram Sarup 
(9): For the reasons given above my 
answers to the questions referred to. the- 
Full Bench are as follows: (1) The provisions 
of para 1, Sch. H are subject to the provisions. 
of O. XXXU, r.. 7. (2) The leave of the Court: 
contemplated by O. XXXL, 1. 7, for anagree- 
ment to refer the suit to arbitration must 
be obtained. before an application for an 
order of reference is made. (8a) The omis- 
sion of a next friend or a guardian ad litem 
of a minor party toa suit to obtain leave. 
of the Court-renders the order of reference. 
voidable:, at the option of the minor. (3b) 
Such an order of reference and the award 
can be assailed bythe minor either in the 
suit itself or by a separate suit. (4) Ob- 
jections to the validity of the. order of re~s 
ference do’ not fall withinthe purview of 
para. 15, Seh.’II. (5). The decision of tke. 
Oourt overruling. an. objection rejating. to 
the invalidity. of the order of reference and’. 
passing a decree in acedrdance with aw ard 
can be challenged, by an application in 
revision but not-by anappeal. 

Harries, J.—I agree with the’ judgineny 
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delivered by His Lordship the Ohief Justice 
and have nothing further to add. 4° 
By the Court. —(1) The answer to tLe 
first question ‘is in the affirmative. (2) 
The answer tothe first part isin the affir- 
mative, and thatto the second part in the 
negative. (3a) The answer to the first part 
isin the negative, and that to the. second 
part in the affirmative. (36) Both remedies 
are ‘open tothe minor. (4) The answer is 
inthe affirmative. (5) The decision of the 
Court that made the reference to arbitration 
overruling the objection and passing a 
decree inaccordance with the award can- 
not be challenged by an appeal or by an 
application in revision for at most that 
amounts to an‘ error of law. But the order 
made by the Court, where it has acted 
illegally cr with material jrregularily inthe 
exercise of iis jurisdiction, can be challeng- 
ed by way of revision, though not’ by way 
of.appeal, whether the illegality or irregu- 
larity was committed before the’ reference 
to arbitration or after the receipt of the 
award. 


N. Answer accordingly. 
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lord that certain persons in collusion with lessee re- 
moved ‘paddy belonging to him, knowing fully that 
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E a suit by a landlord, the plaint set out that 
the defendants wore liable to pay bim certain num- 
ber of baskets of paddy as rent or its value and’ 
they had in collusion with lessees removed all the’ 
paddy from the lessee’s land although knowing that, 
the landlord had a charge on the produce of the, 
land: 

Held, that the action was one based on tot and’ 
it was necessary for the landlord to prove that the 
defendants had knowledge ofthe lessee’s obligation , 
and that they in collusion with the lessees deprived, 
the landlord of the rent. The mere knowledge that 
rent was dus:to the landlord was not sufficient to” 
make them liable.. 

In the absence of any. special contract a landlord: 
has not got a first charge on the crops to secure 
payment of his rent, 

-8. O. Aefrom a decree of the Assistant’ 
District Court, Pegu, dated November 13, 
1935.. : 
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‘Baguley, J.—This is an appeal against 
a decree of the Assistant District Judge 
of Pegu confirming a decree passed by the 
Township Judge “of Waw. The plaint 
which initiated “the case in “the trial Court 


setsout that defendant No. 1 and one’ 
Naranasami Naidu, now deceased, who is 
represented by defendants Nos. 2 and 3 


leased 24 acres of land from the plaintiff at 
a rental of 200 baskets of paddy.and exe: 
cuted a lease document (Ex. A’. It further 
sets out that according to the lease the 
plaintiff had a charge on ths produce of the 
land for his rent and the lessees had no 
right to sell or dispose of the paddy before 
payment of the rental paddy. Para. 4 runs: 

“That at the harvest the defendants didnot deli- 
ver the rent to the plaintiff and defendantNos. 4 
to 9 in combination and collusion with defendants 
Nos. 1 and 2, tookaway.all the paddy of the said 
land about 20 days ago in spite of the ‘protests of 
plaintifi's.men, knowing full well the agreement of 
leass and the ‘outstanding of the rent.” 

_ Paragraph 5 says: i 

“That therefore defendants Nos. 4 to 9 are alsə lia: : 
ble to. pay the 300 basketsof rental paddy or its value 
to the plaintifi;” 


and the plaint ends with the- prayer: 
“Wherefore th plaintiff prays for judgment 
and: decree for 300 baskets of paddy or 
its value Rs. 300 with costs.” The trial 


: Court: gave a decree as prayed, and also 


directed defendant.No. 1to pay Rs. 30 by 

way of compensation unders. 35-A, Oivit 
Only defendants Nos. 7 
and 9 appealed.to the Assistant District’ 
Court, and their appeal was dismissed. They 
in second appeal. 
In acase of this nature the defendants, 
other than the aciual lessees-or théit re- 
presentatives,.can be sued in‘ two different 
ways. Itmay be possible tosue them in 
quasi contract on the analogy of a suit 
for money hadand received. It might be 
necessary to frame the suit charging them 
with having benefited by receiving the 
paddy which should have been delivered’ 
to the plaintiff. In fact it might be possi- 
ble to sue them for “paddy had and receiv- 
ed.” On the other hand it might be possi-: 
ble toframe the suit against them for ‘the’ 
loss which they have caused the plaintiff 
by assisting the lessees to make away with. 
the paddy which they were bound to deliver : 
to the plaintiff, and the suit will then bein’ 
the nature of a suit for tort. In the present- 
case the ase of the words “in come 
bination and. . collusion- with defendants’ 
Nos. 1 and 2” suggests that - defendants- 
Nos.. 4.t0 :9. are. being sued-in tort, and, 
this is borne. out by the facts. which the 
Plaintiff sought to’ Prove. - We Were not. 
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taken. in detail through the evidence, btt 
I. observe inthe evidence. of Mutu (6th 
witness for plaintiff) the passage “we took 
the paddy tothe talin of Ramanuja, the 
broker. He is.also called V. Ramanuja,” and 
this witness. afterwards goes to say that 
the crops were, unloaded in his talin.- V. 
Ramanuja appears to be defendant No..5 
who is-..described as. V. R. Ramanuja Naidu, 
whereas the present appellanis are ©. P. 
Ramanuja Naicker and M. R. Thirunara- 
yanaswamy Naidu. 1f the paddy was all 
delivered: at his talin the other defendants 
are not shown to have received any bene- 
fit. from it, and I note that in the’ ercss- 
examination of defendant No.. 7, O. P. 

tamanuja Naicker, there is no suggestion 
that be has.received any benefit frcm this 
paddy.. I take it therefore that so far es 
the appealing defendants are concerned, 
the case against them is based on tort. 
The defence of the two appealing defendants 
is that they were not at the lessees’ 
talin at the time the paddy was taken away, 
and in their written statement they plead 
that their was-no cause of. acticn: against 
them. j e 

. The trial Court framed 8 issues. It found 
that. defendant No. 1. and. the deceased 
Naranasami Naidu executed the lease 
bond.- The next finding is that the plaintiff 
had a charge on the produce of the land for 
his rent. This being a matter for the: in- 
terpretation. of the deed. is clearly a matter, 
of law which can be dealt with in, second. 
appeal. The third finding is that defendants 
Nos. 1 and 2 (presumbly defendant No. 1 
and the deceased lessee) had no right to 
sell and dispcse of the paddy before pay- 
ing. the rent. The next finding.is that the 
lessees did not: pay the rent and that in 
collusion -with the remaining defendants 
delivered the paddy to-them and that the 
remaining defendants knew there was a 
lease bond executed in favour of. the plain- 
tiff as alleged in para. 4 of the plaint. The 
Temaining.issues need not be dealt with as 
they,do not really. concern the present ap- 
pellants. The lower Appellate’ Court quoting 
Maung Po Lwin v. Mg. Sein Han (1), point- 
ed out that it is not correct to say that the 
landlord had a lien or-charge on the crops, 
but- that. there was no more than a person- 
al obligation on thé tenants not to dispcse 
of the paddy before payment of tke rent. 
This finding is, in my opinion, correct, 
although the learned Judge might have 
‘gone further, because according to the 
terms of the lease decd nof only did the 

(1) 7k 100; 116 Ind. Cas. 478; AI R 1929 Rang. 93, 
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lessees undertake to deliver the. rental 
paddy.ss soon as the crops had been reaped 
and gathered but they further undertook 
to sell the remaining paddy +o the landlord 
“if the rate or price be the same” which 
I would interpret as being if he offered the 
current. market rete; but that really dcgs 
not affect the case before us. The lower 
Appellate Court, however, goes further and 
PO tow the tenants had bound themselves not to 
remove the'paddy before payment of: the rent; and 
there is- reliable evidence ‘that respondents’ agent 
warned: appellants and others not to remove the 
paddy telling. them that he had not received the 
rent and. producing at the same time the agreement 
of lease.”  / 

This is quite correct. 
ever, to say : : . 

“Defendant No.6, Alwar Naidu, himself admits 
that it is; the custom- that the rent must be paid 
before any. other payment. In- these circumstances 
and the evidence I am- of opinion that defendant 
No. 1‘ and’ appellants and others ‘removed the paddy 
with the. knowledge that the rent had not been 
paid and that the tenants were:bound to pay the 
1ent before any other payment was made.” ; 

. This we are asked to say is a finding of 
fact with which in second appeal’ we are 
unable to. deal, aid we are referred to the 
latest rulings of the Privy Council on-this 
subject: Wali Mohammad v. Muhammad 
Bakhsh (2), «nd Secretary of: State ,v. Ra- 
meswaram Devasthanam (3). Had there been 
any. evidence on which this finding ‘could 
have been based it is possible that we should 
be precluded from coming to a different 
finding of fact, but if there-is no evidence 
upon which this finding.can properly’ be 
based, there is nothing to prevent us as. a 
matter of.law frcm entertaining it. [His 
Lordship then considered the evidence and’ 
proceeded.] It is, however, a matter of law: 
that in. the. absence of'any special contract 
a landlord’ has not got a first charge on: 
the crops to secure payment of his rent. I 
know there isan idea which has sometimes 
found fayour with certain Courts: that this 
is the case,. probably arising from the fact, 
that in other Provinces’ where there are’ 
Tenancy Acts, the landlords haye been given“ 
a first charge on the'crops for their rent; 
but: there ino Tenancy Act of that: 
nature-in this Province. There is no provi-' 
sicn-in the. Transfer of Property. Act to: 
this effect. Some years ago, when a bill‘ 
- (2) 57 I A 86;.122 Ind. Cas, 316: A 1R1930'P'O 91;" 
11 Lah, 199; (1930) AL-J 292; Ind. Rul- (1930) P C: 
124; 31 P L R 145; 31L W 321; 32 Bom. L R-480; 51. 
GLJ 518: 59M L J 54 (P.C,). $ . i; 

- (3) 6L- I+A'163; 148 Ind Cas. 778; A IR 1934 P O, 
112; 57 M 652; 6 R P C 134; (1934) M W N 433; 66M L'o 
J-595; 89 L W 613; 11 O W N 775; 380 W- N 533; 59 
O L J 262; 36 P L R 93; 36 Bem, LR 548 (P,C.),. s 


we Lane 


He goes- on, how- 
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was drafted to deal with this matter, it 
was provided that the landlord should have 
a first charge for his rent on the crops, 
‘but. that bill never became law, and in 
‘the ordinary way the landlord has no first 
charge of this nature.. In this connection 
‘Our attention was drawn to Letters Patent 
Appeals Nos. 8 of 1931 and 7 of 1935, but 
“both these cases were decided in favour of 
the landlord not as against “some one: who 
took the paddy away from the tenant but 
as against a creditor who attached the 
tenant's crops. An attaching creditor of 
course only attaches the right, title and in- 
terest of his judgment-debtor, and if the 
judgment-debtor is .bound to deliver the 
paddy to the landlord, the attaching credi- 
tor is bound by tkat undertaking also. If 
the landlord's agent had claimed a first 
charge or had indicated that the tenants 
had personally bound themselves to pay 
the rents in preference to all other dues, 
then: it might be possible to accept the 
finding that defendants Nos.4to 9 in col- 
lusion with the tenants removed the-paddy: 
but as the récord stands, there is no evi- 
dence of any kind, and the mere pro- 
duction of an incomprehensible document 
drafted by somebody well acquainted with 
legal jargon but quite ignorant of law 
does not impute to the people to whom the 
document was produced, the knowledge of 
all the meanings which may possibly be 
extracted from it. On this document the 
plaintiff's agent claimed that he was the 
representative of the landlord and the rent 
was due to the landlord. That fact the 
people carrying away the paddy must be 
held to have known. It was brought to 
their knowledge: bat that fact alone is 
not sufficient to make it illegal for them 
to assist the lessees in carrying away the 
paddy, and there is, therefore, on the re- 
cord no evidence of any collusion between 
the lessees and the remaining defendants. 
to deprive tortiously the landlord of his 
Tent, f 
“As a last resource, Mr. Basu asked that 
the case might be remanded to the trial 
Court for determination’ as to “who had 
got the paddy that was do 
not -think there is any necessity for this.’ 
From the wording of para. 4 of the plaint 
it ig clear that the defendants were being. 
sued in tort. ‘Collusion” is the usual. 
catchwérd used to suggest tort. The 
appealing defendants’ main case was that 
“they were not present when the:paddy: was: 
removed. It was obvfously unnecessary for: 


them to plead in addition: that they ‘did’ > 
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not get the paddy, and, as -I have-pointed_ 
out, there is no evidence on the record from 
which it can legitimately be deduced that’ 
the appealing defendants knew that by 
tkeir action-in helping to remove the paddy 
they were committing u tort cn the land- 
lord.” For these reasons I wound allow the 
appeal and vary: the decree of the trial 
Court as confirmed by the lower Appellate” 
Court. The plaintiff will have a decree 
with costs for 300 baskets against defen- 
dants Nos. 1, 2, 3, 4, 5, 6 and 8 (against de- 
fendants Nos. 2 and 3 in their fepresen- 
tative gapacity only), and the order for: 
payment of Re. 30 compensation’by defen- 
dant No.1 will also stand. On the other. 
hand, the suit as against defendants Nos. 7: 
and 9 will be dismissed and they will get 
their costs in all three Courts.- I note that 
although they filed one written statement 
only in the trial Court, they -are mentioned 
in the decree as having -appeared by sepa-. 
rate Pleaders. They will get their costs .in- 
the trial Oourt allowing only one Pleader's- 


fee. 2 
~- Dunkley, J:—I agree that the appeal of ` 


{he appellants must be allowed. Jt is not’ 
the case of the respondent that these aps, 
pellants received any of- the paddy; in. 
fact, the evidence ‘shows that they did not: ` 
retain any cf it but merely assisted in 


‘removing it. Consequently, if the respons- 


dent has any: case against the appellants, 
the cause of action must be‘ founded on 
tort, namely, that thé appellants entered 
into conspiracy with the respondent’s ten-. 
ants wrongfully to defeat the respondent's- 
rights. It was, therefore, necessary for the’ 
tespondent to establish that the appellants 
had knowledge of the tenants’ obligation to. 
their landlord, ¢.¢., himself. There is no evi-~ 
dence on which it could be held that the ap-' 
pellants had notice of the terms of the agree- ' 
ment cfthe tenants with the respondent. 
It is high time that the prevalent notion, ` 
that alandlord has, apart from a special 
contract, a right at law to require that his’ 
rent shall be paid before the tenant dis- 
poses Off the produce of the land, was 
explcded. | se EG p> 


`D. _ Appeal allowed. ii 
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. MADRAS HIGH COURT 
Appeals against Appellate Orders 
Nos. 13 and 29 of 1934 
September 1, 1936 
: CORNISH, J. ; 
V. K. K. PEER BOTHUMMAL BEEVI~ 
PLAINTIFF —APPELLANT 


< versus 
NAGUR MEERAMMAL 
BREVI AND orazes—Deren pants 
—RSEPONDENTS Pior 
Civil Procedure Code (Act V of 1908), s. 41—Claim 
by legal representative of deceased judgment-debtor 


in his own right, whether can be gone into by execut- 
ing Court. 


Ina suit against two defendants the 2nd defend- 
ant was dismissed as an unnecessary party anda 
decree was passed against the other. Subsequently, 
the 2nd defendant was brought on record as the 
legal representative of the first defendant on the 
death of the latter and Property was sold in execu-. 
tion but when the decree-holder tried to get posses- 
sion he was resisted by the 2nd defendant who 
claimed title to the property in his own right and 
independently of the judgment-debtor: ; 

. Held, that the claim of the 2nd . defendant was 
one which could be determined by the executing Court . 
under s. 47, Civil Procedure Code. Vengapsyyan v. 
Karimpanakal Parvati (3) and- Punchanan Bunds= 
padhya v. Rabia Debi Cà), followed. , 


“A. against the decrees of the Court of. 
the Subordinate Judge of Tinnevelly in’ 
A.S. Nos. 18 and 17 of 1933, respectively, 
(A. S. Nos. 101 and 100 of* 1932 District 
Court, Tinnevelly) preferred against .the 
orders of the Court of the District Munsif 
of Tinnevelly, dated August 6, 1932, and 
made in E. A. Nos: 381 and 137 of 1932 
respectively in O. S.No. 170 of 1999... me. 
Messrs. B. Sitarama Rao and G. J agadesa ` 
Ayyar, for the Appellant. l . daa 
Messrs. S. K. Ahmed Meeran and C.A. 
Muhammad Ibrahim, for the Respondents, 


‘ Judgment.—The appellant’ was the 
plaintiff in a mortgage suit. against Ist 
defendant in thesuit. The 9nd defendant 
was made a party to that suit, but was 
dismissed as an unnecessary party. The: 
appellant obtained a decree on his mort- 
gage and then the Ist defendant died. 
The 2nd defendant was brought on record: 
as legal representative of the lst defend- 
ant and there is no doubt that she was 
properly brought on record as his legal 
representative. In execution the appellant 
purchased the. property, but when he tried 
10 get possession he was resisted by 2nd 
defendant who claimed tillé to the prop- 
erty in her own right and independently: 
of the judgment-debtor. The appellant 
then took Preceedings under O. "KAKI, 
r. 95. Baranthetically it may be observed: 
that this rule had no application as 2nd 
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defendgnt was not claiming under a title 


- created by the judgment-debtor. However: ` 


the Court decided that it could not de- ' 
termine the question of title, but made 
an order for symbolical possession in favour 
of the appellant. This empty victory did - 


“mot satisfy the appellant who appealed.” 


His appeal. was dismissed, and he - has : 


` appealed tothe High Court. -> i 


‘The learned Advocate for the respond- 
ent (who is the original 2nd defendant: 
in the suit) has taken ‘the preliminary 
objection that no appeal lies. That ques- 
tion of course depends.on whether the 
disputed title could and should have been 
determined by the executing Court under 
s. 47.. No doubt, the 2nd defendant. haying 
been dismissed ' frcm ` the. suit Was no 
longer a party to the Suit,,and ifmothing 
more had happened, the. executing Court 
could have given .no decision Tegarding 
title to the property sold --which- would 
have . been binding -on -2nd defendant. 
Krishnappa v. Periasawmy (1) and Abdul, 


-Sac v. Sundara Mfudaliar (2), are sufficient : 


authority for thas position. ‘But the 2nd’ 
defendant had afterwards been brought | 
on record as the legal representative of 
the lst defendant, judgment debtor. * In“ 
that capacity she hed become a party to! 
the execution ‘proceedings, and upon the’ 
authority. of Vengapayya.v. Karimpanakal; 
Parvati (3), Machamma v. - Kanakamma , 
(4), Punchanun Bundopadhya v: Rabia, 
Bebi (5), (to cite only afew of the cases: 
brought to my notice’, I think there can, 
be. no. doubt that her claim.to the property: 
in her own right. could be determined by- 
the executing Court under s. 47. ‘The, 
case is different, as illustrated by “Bahori: 
Lal v. Gauri Sahani (6), and Budrudden- 
Sahib v. ‘Abdul Rahim Saheb (7), where. 
a claim is advanced on behalf’ of some” 
third person, as by a trusteé on behalf of 
his ‘trust or beneficiary. But where the: 
party before the Court is there as ‘legal’ 
representative of the judgment-debtor and 
claims to be entitled to the property in her 
own right, the authorities to which I have 
referred show that the executing Court 
can determine the question in dispute. 
(1) 40M meu 33 Ind, Cas. 297; 21 M LT 121; 5 L- wW 
Coa i a isr Ind. Cas, 805; A I R 1930 Mad. 817; 
(1930) M -W N 779; Ind. Rul. (1930) Mad; 1015; 59 M G 
J 932; 32 L W 836. ge Be aa i 
- (G} A1 R1835 Mad, 923. 153 Ind. Cas. 410; (1935) M 
W N 785;8R M260... l D 
©1707 ae, , 
(6) 8 A 626; A W- N 1886, 228, à 
(7) 31 M 125, eee 


TAA 
For these reasons, I think the prelirhinary 
objection fails; and that the appeal lies. 


It is obvious that the executing Court has, 
failed to do what it should have done | 


and the case must go back for it to 
determine the question of title raised by 
the 2nd defendant. The costs of these 
appealsin this case as well as in lower 
Appellate Court will abide the result of 
that...determination. 

(Leave. refused). 

Aes: - : Order accordingly. 





j _ RANGOON HIGH COURT 
Criminal Appeal No. 1126 of 1936 
A September 9, 1936- . 
DUNKLEY AND BRAUND, JJ. 
NGA NYI AND ANOTHER— APPELLANTS 
< | versus © 
EMPEROR—Opposits Party 
Penal Code (Act V of 1860), s. 300, Excep. IV— 
Absence of premeditation—Sudden quarrel—Accus- 
ed stabbing deceased in‘heat ‘of passion—No undue 
advantage taken by accused—Held, case comes within 
Excep, 1V—Undue advantage, when can be deemed to 
be taken: = 
Where~there is no-premeditation on the part of 


the accused who stabs the deceased fatally in heat, 


of -passion upon ‘a sudden quarrel and no undue 
advantage is taken of the deceased, the offence is 
one of culpable homicide not amounting to murder 
and Excep. IV to s. 300, Penal Code, applies. 

When Excep. IV -to s. 300 is applicable at the 
beginning of a fight, it cannot be held that one of 
the participants has taken an undue advantage over 
the other, because the latter has acknowledged 
defeat and has turned tail, and thereupon the former 
combatant pursues the advantage which he has ob- 


tained. 
Or. A. from an order of the Additional 


Sessions Judge, Prome, dated August 14, 
1936. 


Braund, J.—In this case the appellant, 

ga Nyi aliasNga Po Nyi was convicted 
in the Court of the Additional Sessions 
Judge of Prome of the murder, under 
8. 302, Indian Penal Code, of a man named 
Po Yon. The occurrence took place at a 
Village called Letpangon towards the even- 
ing of March 27, this year. The actual 
scene of ihe affair was the house of a 
woman named Ma Bu Ma where a number 
of persons were assembled packing pickled 
tea in preparation for a forthcoming mar- 
riage. This domestic scene was interrupted 
by the arrival cfa man called Maung Hla 
Gyi. H® came to demand a debt cf eight 
annas from one of those present Maung 
Thet Hmun (P. W. No. 1). He came and 
asked for his eight ahnas but went away 
again, the eight annas being despatched 
after him a little while later, “That, how- 
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ever, was not the end of Maung Hla Gy" 
because shortly afterwards he returned— 
this time drunk—with a stick in his hand 
and proceeded to sirike Maung Thet Hmun? 
on the head. Having done that, he was 
duly escorted out of the compound again.: 
It was at that point, or shortly afterwards, 
that the deceased man Po Yon, came 
along. . 

It is quite clear from the evidence that. 
Po Yon arrived in a most quarrelsome 
mood. The evidence is quite consistent. 
about this; and the probability is that, if 


‘not drunk, he was in a condition in which’ 


he was affected by drink. He came along 


` and abused those present wilh being co- 


wards for submitting to this treatment at 
the hands of Maung Hla Gyi. He was in 
a temper and declared (in effect) that if he 
had been there he would not have stood 
treatment like that. So excited did he be~ 
come that he even went sofarasto hit 
himselfzonthe head. Putting it at i's very, 
lowest he was in a most excited and quar- 
relsome frame of mind. While all this 
was going on, the appellant, Nga Nyi; 
made his appearance on the scene and found 
Po Yon: bragging in the mannerI have 
described. The appellant came into the 
compound and uttered these words —as to 
which thereis no serious conflict of evi- 
dence. He said: “Hai, Po Yon, are you 
really brave ? Willyou dare to breat me ?” 
These words have some significance in this 
case, as I shall explain presently, because 
much (too much we think) has been made 
of them by the learned Additional Sessions 
Judge. - 

The next thing was that Po Yon said : 
“Yes, I dare” and proceeded to strike the 
appellant on the wrist with his stick. Go- 
ing on with the narrative for the moment, 
they thereupon joined ina fight and the 
struggle took them over the small bamboo 
fence of the compound into the adjoining 
compound belonging to Fo Sein (P. W, 
No. 4). At that point the narrative of the eye- 
witnesses ceases. But, without any appre: 
ciable interval of time the appellant was 
seen either leaving Po Sein’s compound or 
just outside Po Sein’s compound, and im- 
mediately aflerwards Po Yon was found 
close to Po Sein’s house with the stab 
wounds from which he died. Upon that 
story the appellant has been convicted of 
murder by the Additional Sessions Judge. 
Two points have been urged. before us and 
if I may say so, have heen vey ably. 
argued by Mr. Rasool, the appellant's Ad- 
vocate, ` 
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To deal first with the second of these 
two points, itrissaid that, even assuming 
the evidence to be sufficient to find that 
the appellant was the man who inflictéd 
the injuries of which Po Yon died, never- 


theless the case is not one of murder, but 


is taken out of that category by the Fourth 


Exception to s. 300. The Four.h Exception 
to s. 300 is this : 

“Culpable homicide is not murder ifit is com- 
mitted without premeditation ina sudden fight in 
the heat of- passion upon a sudden quarrel and 
without the offender's having taken undue advantags 
or acted ing cruel or unusual manner.” z 

That raises two questions. The first 
question is: Who staried the affair? The 
Second question is : Did the actual stabbing 
take place in the sudden quarrel? We 
have come tothe conclusion that there is 
no sufficient evidence upon which to find 
lt was the appellant who provoked the de- 
Ceased man. AsI have already said, there 
ispo conflict of evidense about what was 
said by the appellant. He found the de- 
ceased man bragging in the manner I have 
described and went uptohim and said: 

Are you really brave; will you dare to 
beat me?” That may have been extremely 
unwise and in a popular sense it may 
even have been “provocative.” But we do 
not think that it amounted to “provocation” 
inthe legalsense. On the other hand, 


upon what we think to be the true view’ 


of the evidence, we think that it was the 
deceased, Po Yon, who really first “provok- 
ed” the appellant. Itis quite true that the 
evidence is very clear about this. The first 
Prosecution witness, Maung Thet Hmuno, 
does not say who struck the first blow. All 
he says is: - 
“Then Po Yon turned. towards him and I saw 
them in the struggle. Icould not say ifthey hit 


each other during the struggle. Thay struggled 
like that for about one moment.” 4 j 


Prosecution witness No. 2, Ma Ngwe Hla, 
says that they assaulted each other “simul- 
taneously.” She says : 

“Po Yon then got up to meet Maung Nyi and 
both of them simultansously assaulted each other.” 
Prosecution witness No. 3, however, does 
positively say that it was Po Yon who struck 
first. He says : l i 

“Both oîfthem then came face to faco and assault- 
ed each other. When Maung Nyi came near him 
Po Yon hit him first with his stick.” i 

Upon that evidence we think that the ap- 
pellant is entitled to the benefit of such 
doubt as there may be as to who first used 
force and we are prepared to accept it as 
the betley view that it was the deceased 
man who struck the appellant first. I ought, 
perhaps, to havg said atan earlier stage, 
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-that the*.blow was a Very severe one, being 
sufficient to break ‘the appellant’s wrist 
and from that point onwards the appellant 
was no doubt in severe. pain. - Then they ` 
engaged each other and passed ‘fighting’ over _ 
the fence at which point the narrative of 
the actual eye-witnesses ceases. From. the, 
dying deposition of Po Yon, which “has: 
been admitted as Ex. O, we learn’ what then’, 
happened. He says: BL hohe ae ee he 

“After that .Maung Nyi struck me back “once with” 
a stick. Iwas struck on the left wrist and-the~ end 
of right shoulder. When Maung, Nyi struck me, I 
fell on the ground As soon as Í fell Maung Nyi of 
Letpangon village stabbed me once witha dagger 
on the left buttock. Thereupon, I got up and Iran 
under the house of Mating Sain .of the same village. 
When I got under the housa Tagain fell.” Maung Nyi 
of Letpangon village again:‘ stabbed me with a 
dagger on the pubis. After. that as.I was afraid 
of Maung Nyi I got up and ran and got under a citrus 
bush, where I hid myself.” 

„The first thing to observe is that the whole 
of- this was consecutive. Accepting Po Yon's 
cwn story at its face. value, the affair was 
an enlirely consecutive transaction. There 
was the blow which -he received ; there 
was the ‘struggle across the fence; there 
was the blow in the buttock; and this was’ 
immediately followed up by the blow which 
finally caused Po Yon’s death. Ittvas not 
as if the last of the two blows was de- 
livered after an appreciable interval of 
time from ‘the beginning of the fight. 
Events, as wesee them, were consecutive 
and there was at no point any breathing 
space or ‘locus paeniientiae. There is no 
actual evidence of how long the affair took. 
But it could only have been, at the most, 
a matter of minutes from first to last. 
Throughout the whole of that time the ap- 
pellant had a broken wrist’ and itis fair 
io assume that he was suffering consider- 
able pain and at no little disadvantage. 


In these circumstances turning again to 
the Fourth Exception tos. 300 though we 
think it may be a borderline case, never- 
theless, we are inclined to take the view 
that it comes under the Fourth Exception. 
We have no difficulty in coming to the 
conclusion that there was no premeditation. 
-We have. no difficully in coming to the 
conclusion that there was a sudden fight 


-and that there was both heat and passion 


upon asudden. quarrel. The only doubt in 
our minds has been whether there was any 
undue advantage inasmuch asPo Kon was.- 
apparently. pursued under Po Sein’s -house 
and then only ‘while taking refuge’ received e 
his fatel injuries. Having regard, however, 
as I have said, to the consecutive nature, 
of the whole affair, we are inclined tg 
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think that no undue advantage was taken 


and that .the original heat and passion- 


with which the fight began must be taken 
to. have subsisted right up till the end, 
when Po Yon was finally stabbed. Having 
régard tothe particular circumstances of 
this case, we do not find it possible to draw 
a-line and to say “Here the passion was 
exhausted,” £ < 
I come back nowto the second of Mr. 
Rasool’s points, which is that bis client is 
not guilty at all because there is not sufi- 
cient evidence that he was the man who 
struck the blow. (His Lordship. then dis- 
cussed the -evidence and proceeded.) We 
are ‘quite unable to’ ‘credit ‘or tofind any 
real. support from the evidence for the story 
that -a third party altogether intervened at 
the last moment and- struck the fatal blow. 
In all the circumstances and having given 
the evidence our very careful consideration 
wehave come to the conclusicn that the 
_ effect of what the eye-witnesses saw, coupled 
with the corroborative: effect of the denun- 
Giations that were made, leave no room for 
any reasonable doubt that it wos the ap- 
pellant who struck down Po Yon and caused 
thé injuries which ‘resulted in his death. - In 
the result, therefore, and forthe reasons I 
have given, we have'come to the conclusion 
that the conviction under s. #02, Indian 
Penal Code, cannot stand. But we shall 
‘sitbstitute for the conviction under s. 302 a 
‘conviction in respect’ of culpable homicide 
not amounting to murderunder s. 304 of 
the Code. We think that the proper sen- 
tence -to pass in this caseisa sentence of 
ten years’ rigorous imprisonment. 
. Dunkley, J.—Learned Counsel for: the 
Crown has conceded that if the fatal wound 
had’ been inflicted* while the deceased and 
the appellant were struggling in the com: 
“pound: of Ma Bu Ma, Excep. IV to s. 300 
‘would be applicable and the offence’ com- 
‘mitted would not be murder. His submission 
‘is that because the appellant stabbed the de- 
-ceased after the deceased had been rendered 
‘Helpless and was lying on the ground, it must 
be held thatthe appellant took undue ad- 
‘vantage within the meaning of: that -ex- 
‘pression as used in the Exception. Butin 
my opinion when the Exception is applic- 
‘able at the beginning of a fight, it cannot 
‘be held that one of the participarits has 
‘takenean undue advantage over the other 


because the latter has acknowledged defeat 
eand has turned tail, 


former combatant pursues the advantage 
‘which he has obtained.: 1 agree with my 
.Jearned brobher that Excep. IV: is-applic- 


atid thereupon the. 
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able: in this case and I agree with th 
sentence which he has passed. a 


Ne Order accordingly. 
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_ ALLAHABAD HIGH COURT. Hi 
Execution Second Appeal No. 1205 of 1934 
. October 5, 1936 7 
Ganea Nata, J. ae 
NARAIN SAHU—AppPELLANT 
VveETSUS ` i 
GOPI NATH NAIK AND OTHERS 
— RESPONDENTS. 

‘Civil Procedure Code (Act V of | 1908), s. 47, 
0. XXI, rr. 16, 53-—Question asto genuineness of 
purchase of decree—When falls within 5. 47—Fact. 
of application having been made. under r. 16—Whe- 
ther prevents s. 47 being applicable—Judgment-debtor 
having knowledge of attachment—Objection under. 
r. 53(6), if can be taken. © | 5 
` The ‘question as to the genuineness of the purchase 
of a decree arising between the purchaser who ap~ 
plied for execution on the substitution of his name. 
as decrée-holder and a judgment-creditor of the dec- 
ree-holder who having attached’ the decree opposes 
the application comes within the purview of s, 47, 
cl. (3), Civil Procedure Code, and’ as such, its deci- 
sion isappealable asa decree eyen though “the 
judgment-debtor does not take any part in the disi 
pute, The fact that an application was made under 
O. XXI, r. 16, Civil Procedure Code, does not prevent’ ` 
a. 47 ofthe Code from being applied for: the deci- 
sion ofa question falling within its scope. Mohini 
Mohan Muzamdar v, Surendra Chandra Dey Q), 
followed. , seo! 
` Where a person is himself the attaching creditor 
and judgment-debtor and has, therefore, knowledge 
of the attachment of the decree, he is prohibited 
from making any payment under the decree under 
cl. (6), r. 53, O. XXL. It is, therefore, open to him to 
take an objection under r. 53, cl. (6) and to show why 
the decree cannot be executed against him, , E 

Ex. S. A. from the decision of the -Addi- 
tional District Judge, Basti, dated April 27, 
1934. : 

Mr. Shambhu Prasad for Mr. Shiva Pra* 
sad Sinha, for the Appellant. j 

Mr: Sankar Saran, for the Respondents. 

Judgment.—This is an appeal by 4 
judgment-debtor which arises out of the 
execution proceedings under the following 
circumstances. 

The appellant Narain Sahu had a decree 
No. 108 of 1924 against Musai from the 


Court of the Subordinate Judge, Basti. 


Musai had a decree No. 84 of 1931, against 
Narain Sahu: appellant from the Court of 
the Additional Subordinate Judge, Basti. 
On March 2, 1933, an application was made 
by Narain Sahu for attachment of decree 
No. 84 of 193]. Attachment was made on 
March 3, 1933. It may be mentioned here 


„that both the decrees are decree® for pay- 
ment of money. Notice of attachment was 


è 
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served on Musai on March 17, 1933. On 
March 16, 1933, Musai transferred his dec- 
ree No. 84 of 1931 to Gopi Nath Naik, 
respondent No. 1. Thereafter Gopi Nath 
Naik made an application under O. XXI, 
r. 16, Civil Procedure Code, for substitution 
cf his namein place of the name of Musai 
his assignor and for execution of the dec- 
ree. An objection was filed by the appel- 
lant to the effect that Gopi Nath Naik had 
no right to execute the decree. His objec- 
tion has been dismissed by both the lower 
Courts. He has comehere in second ap- 
peal. The first point that arises foi consi- 
deration is whether an appeal lies in this 
case. Narain Sahu had dual capacity in 
this cage, namely, (1) thatof an attaching 
creditor, and (2) of a judgment-debtor. Gopi 
Nath Naik applied for substitution of his 
name and for execution of the decree as 
representative of Musai decree-holder. A 
notice was issued to the appellant judg- 
ment-debtor under O. XXI, r. 16, Civil Pro- 
cedure Code. The proviso to r. 16, lays 
down : 

“Provided that where the decrees or such interest 
as aforesaid has been transferred by assignment, 
notice of such application shall be given to the 
transferor and the judgment-debtor and the decree 
shall not be executed until the Court hes heard 
their objection (if any) to its execution.” - 

The appellant had a right to take an 
objection and the decree could not be exe- 
cuted until the Court had heard and decid- 
ed it. The objection taken by the appel- 
lant is two-fold : His first objection is that 
as the transfer of the decree -was made 
by Musai after the attachment, the trans- 
fer is void. His other objection is that 
under O. XXI, r. 53, Civil Procedure Code, 
Gopi Nath Naik has no right to execute 
the decree against him (the appellant). 
The first objection refers to the question 
as to whether the assignee (Gopi Nath 
Naik) is entitled to execute the decree as 
a representative of the decree-holder. This 
objection can be taken by the judgment- 
debtor under s. 47, Civil Procedure Code. 
The case, therefore, falls under s. 47, Civil 
Procedure Code. Under similar cireum- 
stances, in Mohini Mohan Mazumdar v. 
Surrendra Chandra Dey, 32Ind. Cas. 524 
(1), a similar view was taken, there it was 
held that : 


“The question as to the genuineness of the pur- 
chase of a decree arising between the purchaser 
who applied for execution on the substitution of 
his name as decree-holder and a judgment-creditor 
of the decree-holder who having attached the decree 
opposes the application comes within the purview 
of s. 47, aj. (3), Civil Procedure Code, and as such, 
- (1) 32 Ind, Cas. 524; AI R1916 Oal. 471; 20 OW N 
679. 
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ita decision is appealable asa decree even.though 
the judgmént-debtor does not take any part in the 
dispute.” : eer 
The fact that an application was made 
under O. XXI, r. 16, Civil Procedure ‘Code, 
does not prevent s.47 of the Code from, 
being applied for the decision of a ques- 
tion falling within its scope. There can, 
therefore, be no doubt that an appeal lies. 
The next question for consideration is 
whether the respondent has a right to’exe- 
cute the deeree and his assignment is valid. - 
As already stated the appellant has a 
dual capacity of a decree-holder as well as 
a judgment-debtor. He himself got the 
decree in question attached in executicn 
of his own decree against Musai, the assig- 
nor of the respondent. The assignment in 
question was made after the attachment. 
Under O. XXI, r. 53, an attachment ofa 
decree for payment of money is complete 
as soon asa notice such as is referred to 
incl. (b), r. 53, is seryed on the Court which 
passed the decree sought to be attached. 
As appears from the judgment of the 
learned Subordinate Judge, the attachment 
was made on March 3, 1933, and the assign- 
ment was made by Musai thereafter. Sec- 
tion 64, Civil Procedure Code, lays down : 
“Where an attachment has been made, any pri-. 
vate transfer or delivery of the property attached 
or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other 
monies contrary to such attachment shall be void 


as against all claims enforceable under the attach- 
ment.” 


The appellant hasa claim enforceable- 
under the attachment and the transfer in 
question, therefore, is void against the claim . 
of the appellant. Reliance has been placed 
by the lower Court on the ease in Hazari- 
ram v. Kedar Nath Marwari (2). There it 
was held : KADANG 

“Under the provisions of s. 64, it is only the per- 
sons who have claims enforceable under the attach- 


ment who can take objection that the transfer was 
void,” 


Tn this case the appellant is the person 
who has aclaim enforceable under the at- 
tachment and consequently he is entitled to 
take an objection under the provisions of 
s. 64, Civil Procedure Code, that the transfer 
in dispute was void. The Patna case [Hazari- 
ram v. Kedar Nath Marwari (2)], therefore, is 
in favour of the appellant. The lower Courts 
lost sight of the fact that the appellant 
was the person who had a claim enforce- 
able under the attachment. Ordere XXI, 
r. 53, el. (6), lays down : ' ; 

“No payment or adjustment of the attached dec. 
ree made by the judgment-debtor in contravention 


(2) A IR 1929 Pat.1; 113 Ind. Cas. 673; 9 P LOT 
822; 7 Pat, 726; Ind, Rul, (1929) Pat.-65; - ene 


118 


of such order after receipt of notice (or, with the 
knowledge) thereof either through th Court or 
otherwise shal] be recognized by any Court so long 
as the attachment remains in force,” : 
| In this case the appellant himself being 
the attaching creditor as well as the judg- 
‘ment-debtor, has a knowledge of the attach- 
ment ofthe decree. Consequently he is 
prohibited from making any payment under 
the'decree under cl. (6), r. 53, O. XXI. It 
“ië, therefore, open to him to take no objec- 
tion under t. 53, cl. (6), and ta show why 
‘the decree cannot be executed against him. 
Respondent No,1 has no right to execute 
‘the decree. It is, therefcre, ordered that the 
‘appeal be allowed, the order of the lower 
Court be seb aside andthe execution ap- 
‘plication of respondent No.1 be dismissed 
with costs. Permission to file Letters Patent 
‘appeal is rejected. : Taan 
N. n i Appeal allowed. 


——— ee 
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PATNA HIGH COURT 
Letters Patent Appeal No. 103 of 1933 
. September 17, 1936 ; 

. Courtney-TERRELL, C.J. AND JAMES, J. 
RADHAKISHUN: AND CTHERS—DEFENDANTS 
—APPELLANTS 

. | - versus 
KEOLA PRASAD—PLAINTIFF AND OTHERS 
—DEFENDANT3—RESPONDENTS 

` Civil Procedure Code (Act V of 1908), 0. XXT, 
rr, 63, 61—Rejection of objection to attachment on 
ground that claimant was mere benamidar of judg- 
ment-debtor—Suit by claimant under r, 63— Onus o, 
proof that claimant is bona fide purchaser is on 
claimant. i 

When an executing Court dismisses a claim under 
O. XXI, r. 61, Civil Procedure Code, the decision is 
final asto the right asserted till it is displaced by 
the result ofa civil suit and when the claimant 
brings such a declaratory suit, the onus is on the 
claimant to prove that he has the right which he 
claims. : i Ss É 

Where on the rejection of an objection to attach- 
ment under O. XXI, r.61, onthe ground that the 
claimant wasa mere benamidar of the judgment- 
debtor, the claimant files a suit under O. XXI, r. 63, 
the burden of proving that he wasa bond fide pur- 
chaser and not a benamidar is on the claimant. 
Mohammad Ali Khan v. Bismillah Begum (1), relied 


on. 

L. P. A. against a judgment of Mr. 
Justice Kulwant Sahay, dated September 
8, 1933. l 
‘Messrs. S. M. Mullick, A. C. Ray and 
A. K. Mitra, for the Appellants. 

Mr. Har Narain Prasad, for the Res- 
pondenjs. 

Courtney-Terrell, C. J.—This is a 
Letters Patent Appeal from a decision of 
a Single Judge of this Court. The 
defendants first party to the suit are the 
appellants and the suip is one which 
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was brought under O. AKSI, r- 63, Civil 
Procedure Code, after the rejection of a 
claim case. When the case first came 
by way of Letters Patent Appeal it came 
before Dhavle, J., and myself and we 
considered that it was necessary to look 
into the evidence, and - accordingly we 
‘sent for the record. At this hearing we 
have examined the evidence ‘and in our 
a perusal of the evidence thorough- 


opiuion, 

ly. justifies the view taken of it 
by the trial Court. Indeed it was 
possible for the learned Munsif in the 


trial Gourt to have taken a very much 
stronger view than he did in fact in the 
same direction as the finding at which he 
actually arrived. 4 

. The defendants first party had’ got a 
money decree against the defendants 
second parly and in execution of that 
decree they attached an area of 30 bighas 
odd, the property of the judgment-debtors 
being-their bakast land. The plaintiff, 
Keola Prasad, preferred a claim case 
under ©. XXI, r. 58, Civil . Procedure 
Code, saying that the lands | in 
question were his. The claim was rejecs, 
ed in the execution Court and it was 
there held that the plaintiff was a mere 
benamidar of the judgment-debtor. The 
plaintiff, therefore, brought this suit under 
-O. XXI, r. 63. The lower Appellate Court 
and the learned Judge of this Court before 
whom the matter came in second appeal 
had apparently not had their attention 
drawn tothe lawas to the onus of proof. 
There have been many such cases and 
the leading judgment is that of their 
Lordships of the Privy Council in Moham- 
mad Ali Khan v. Bismillah Begum (1). That 
judgment həs since been Consistently 
followed in this Court..When an executing 
Ccurt dismisses a claim under O. XXI, 
1. 61, Civil Procedure Oode, the decision 
is finalas to the right asserled {illit is 
displaced by the result of a civil suit 
and when the claimant bring such a 
declaratory suit, the onus in such suit is 
on the claimant to prove that he has the 
right which ke claims. The Munsif, who 
heard this suit, was of opinion that the 
transaction upon which the plaintiff relied 
in support of his alleged title to the land 
was a thoroughly farzi transaction on be- 
half of the ` judgment-debtor. When the 
case went up on appeal to the learned 


dd) 350 WN 324; A IR 1930 PO 255; 12€ Ind. 
Cas. 647; 7 OWN 821; 33 Bom. LR 155 60 MLJ 
341; 33 L W 397; (1931) MW N1; Ind. Rul. (1936) 
PC 23 PO). 
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District Judge, he reviewed the evidence 
not, it may be said, with that: degree of 
thoroughness which was displayed in the 
Munsifs judgment and was of opinion 
that although the circumstances of the 
transaction relied upen by the plaintiff 
were inthe highest degree suspicious, yet 
nevertheless they were not sufficient to 
prove that the transaction was a farzi 
transaction; and treating the matter as 
though the onus of proof lay upon the 
judgment-creditor, he allowed the appeal. 
He made no reference to the burden .of 
proof beycnd this sentence : Poe 

_ “Now the onus isonthe defendants first party, 
“who alleged farzi, to prove it, but at the same time 
this is not an ordinary case ofa farzidar turning 
round and claiming to be the real owner but one 
in whic it is alleged that the real owner and the 
farzidar are in collision to avoid a decree, and 
this is a circumstance which also requires to be 
taken into consideration " 


In placing the onus upon the defendants 
first party who had already obtained a 
judgment in their favour in the decision 
of the claim case, the District Judge was 
elearly making a mistake. To adopt the 
learned District Judge’s view would mean 
that in a suit after a decision ofaclaim 
case against the claimant one would begin 
with the assumption that the claim case 
was wrongly decided. The errorof that 
point of view was pointed out in the 
decision of the Judicial Committee to. 
which, I- have just referred. When 
the matter came up in second appeal the 
‘question of onus was apparently not pre- 
sented to the learned Judge and he dealt 
with it as being merely an appealfrom a 
decision of fact and decided that he 
would not disturb the view of the District 
Judge in second appeal. Accordingly he 
dismissed the appeal. It is hardly neces- 
sary to investigate again in detail the 
the evidence which was given in the case. It 
was thoroughly dealt with by the learned 
Munsif and again by the District Judge 
although in lesser detail. The learned District 
Judge agrees with the view of the Munsif to 
this extent that the evidence adduced by the 
defendants first party inthis suit showed 
that the circumstances of the transaction 
relied upon by the plaintiff were of a 
highly suspicious character. It was, how- 
ever, the business of the claimantin this 
case to not merely stand upon defence 
and to say that the defendants first party 
chad not made out their case but to prove 
affirmatively in view of the decision in the 
claim case that the transaction relied upon 
"by him was a bona fide transaction. There 
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was one element of the evidence to which 
the leayned District Judge and the learned 
Judge of this Court might have given very 
much greater weight. : , f 

The plaintif sought to establish his 
title to the land in question on the basis 
of asale-deed from the defendants. The 
deed upon which the plaintiff relied was 
executed in the following circumstances. 
There was a certain factory who were 
thikadars under the defendants second 
party and the defendants fourth party. 
There were certain tenants of the thikadars 
who had not paid their rent and as a 
result of rent suits the thikadars bought 
up the land of these tenants including the 
land which isin dispute in this case. By 
an arrangement between the thikadars 
and the. superior landlords any“ land 
which might be acquired by such process 
by thikadars at the termination of the 
thika lease had to be surrendered to the 
landlords. The landlords held their land in 
certain definite shares, .the shares being 
in the proportion (roughly speaking) of 
8! annas, the share of .the defendants 
second party, and 74 annas the share of 
the defendants fourth party. The plain- 
tiff was at one time certainly a servant 
of the defendants second party. The sale 
was by the thikadar to the plaintiff, to- 
gether with another person named Raghu- 
nandan of this 30 bighas and the plaintiff 
and his co-purchaser appear to have pur- 
‘chased this 30 bighas, the plaintiff purchas- 
ing exactly that proportion of the 30 bighas 
which was proportionate to the share in 
the property held by the defendants second 
party and the co-purchaser Raghunandan 
purchasing the proportion of the 30 bighas 
which was in proportion to the share held 
by the co-owner with the defendants second 
party. No possible reason can be offered for 
such a curious document and the only in- 
ference which can be made from the 
transaction was that the plaintiff in pur- 
chasing ithe share was purchasing the 
particular share of the defendants second 
party and Raghunandan was purchasing 
‘the share of the other party at the distinct 
request of the defendants second party 
and that collaboration between the de- 
fendants second party and the plaintiff 
was manifest. 

There are many other circumstances from 
which the same inference is to be drawn: 


the matter of the consideration which was 


paid having regard to the value of the 
land in question, the fact that the land” 
has not been cultivated by the plaintiff, 
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though he attempted to show that the 
cultivation was carried on on his behalf by 
tenants -wkom he introduced on to the 
land: We cannot but agree with the 
Ieárned Judge that the evidence of those 
alleged tenants is of the most unsatis- 
factory description and could not carry 
conviction to any mind. Indeed the nature 
of the evidence.i3 such as to lead one not 
only to distrust it ‘but to come to the con- 
clusion that it was clearly and manifestly 
false. There is no part of the evidence 
which can be pointed to on behalf of the 
plaintiff’ tending to show that this transac- 
tion ig in any way genuine. Looked at 
from a prima facie point of view the tran- 
saction must be presumed to be farzi until 
the contrary is. proved, by reason of the 
decision in the claim case; and: the onus 
being clearly upon the plaintiff to disestab- 
lish the ‘presumption arising from the 
decision in the claim case, he signally 
failed.. For this reason, in my opinion; 
the appeal should succeed, the decision of the 
learned Judge of'this Court and that of 
the District Judge should be reversed, the 
decision of the Munsif restored ‘and the 
suit dismissed. The. plaintiff. to pay the 
c:sts.throughout. ' 7 

_ dames, J.--I agree. 
iN me 
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Appeal allowed. ` 
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i ALLAHABAD HIGH COURT. 
` Letters Patent Appeal No. 8 of 1935 
a = October 9, 1936 
SULAIMAN, O. J. AND GANGA NATE, J. 
; SUNDER AND OTABRS—ÅPPELLANTS ` 


“versus i 
SHEO DAT SINGH—RESPONDENT. 
-U. P. Bundelkhand Land Alienation Act {II of 
-1903), s. 16—Court holding property not - saleable 
under old Act—Fresh.application after amendment 
of Actin 1929—Whether affects rights acquired by 
judgment-debtor — Order allowing objection under 
ts, 16~Whether ‘decree’--Order, if operates as res 
judicata after amendment — Interpretation . of 
-Statutes—Amending Act. : 

Unless itis expressly so provided, a new Act can- 

not deprivea litigant of a substantive right which 
“he had acquired before. 

Where the execution Court held that a certain 

mortgaged property was not saleable under the 

“Bundelkhand Land Alienation Act of 1903 and after 
the Amending Act of 1929, the decree-holder applied 
again for sale of the property : 

Held, that the decision that the property was. not 
saleable had become final not having been appealed 
from and the right acquired by the judgment-deb- 

| tor, which was a protection against him, must be 
regarded as a substantive right and not a- mere 
, matter of procedure and the order in his favour was, 
therefore, an adjudication between the parties that 
such right was vested in the judgment-debtor. These 
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rights were not affected by the new enactment, ag 
there are no express words in the Amending -Act. 
which would show that orders which have already. 
been passed previously can be set aside. ee 
“An order passed by the Execution Court allowing 
an objection and holding that a property is not 
saleable under the Bundelkhand Land Alienation Act,. 
is a decree within the meaning of s. 2, Civil Proce. 
dure Code. The order passed under the old Act- 
does not operate as res judicata after amendment of 
the Act as the order was tantamount to a decision that 
the property was notsaleable under the law as it 
then stood. 


L.P. A. from the decision- of Mr. J ustice 
Bennet, dated November 26, 1934. . 

Mr. Ram Nama Prasad, for the Appel- 
lants. 

Mr. Damodar Das, for the Respondent. x, 

Judgment. — This is a judgment-debtors 
appeal arising out of an execution proceed- 
ing. The property sought to be attached 
and -sold -is situated in Bundelkand. It 
is an admitted fact that atthe time when 
the mortgage decree was obtained, the pro- 
perty was not saleable under the Bundel- 
khand Land Alienation Act of 1903. When 
an application for execution was filed, the 
judgment-debtors, on February 11, 1927, 
objected that the property was not sale- 
able. The Court upon that objection passed 
the following order :— Ei 

“The property is not saleable. In view of the 
ruling’ reported in Bishnath Singh v. Basdeo Singh, 
“82 Ind. Cas. 1037 (l), the decree for sale shall ‘be 
modified. .4 Receiver be appointed to realise the 
money out of the mortgaged property, subject to 
order about marshalling.” f 

Obviously the Court held that the relief 
asked for by the decrec-hclder for the sale 
of tke property could not be granted inas- 
much as the property was not saleable, 
but substituted therefor a new relief for 
the appointment of a Receiver, as such ap- 
pointment was permitted under the ruling 
of this Court. It cannot be doubted that 
the decree-holder’s application for the sale 
of -the property under the mortgage decree 
was disallowed and he could have preferred 
an appeal from that order. The order pass- 
ed by an execution Court allowing an objec- 
tion is a decree within the meaning of 
s. 2, Civil Procedure Code. Thereafter in 
1926 the Bundelkhahd Land Alienation 
Act was amended and a proviso was added 
tothe’ old s. 16, under which under certain 
special circumstances the property can be 
sold to persons specified therein where a 
mortgagee has obtained or obtains a decree 
for sale. Accordingly the decree-holder 
applied afresh for the execution of the 
decree by sale of the mortgaged property. 


` (1) 62 Ind. Cas, 1037; AI R 1925 All.171;LR 6A 
10 On, ` 
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The Courts below ‘allowed execution hold 


ing that the Amending Act VIL of 1929 


had a retrospective effect. A appeal pre- 


ferred to this Court has been dismissed: 


by a learned single Judge. 

The point that was argued before the 
learned single Judge was whether the 
previous order of the ¢ execution Court dated 
September 5, 1927; holding that the pro- 
perty was not saleable operated as res 
judicata. No other aspect of the ques- 
tion appears to have been argued before 
him. The learned Judge has rightly held 
that the previous order cannot operate as 
res judicata inasmuch as that order was 
tantamount to a decision that the property 
was not saleable under the law as it then 
stood, whereas the question that now arises 
is whether the property is saleable or not 
under the law as it standsnow. There is, 
however, another aspect of the question, 
which has not been considered. The law 
was modified while the execution proceed- 
ing was pending, and after the judgment- 
debtors’ objection had been allowed by 
the Court and the decree- holder's application 
for sale had been refused. The questicn 
is whether an Amending Act should affect 
an execution proceeding in such a way 
as to nullify the previous order passed inter 
pare: 

It was laid down by their Lordships of 
the Privy Council in Colcnial Sugar Refin- 
ing Co., Ltd. v. Irving (2), which was re- 
affirmed by their Lordships in Delhi Cloth 
and General Mills Co., Ltd. v. Income-tax 
Commissioner, Delhi (3), that unless it was 
expressly so provided; a new Act cannot 
deprive a litigant of a substantive right 
which ihe had acquired before. A right 
of appeal to a particular forum was con- 
sidered by their Lordships to be a sub- 
stanlive right and was held not to have 
been lost as a result of the change in the 
enactment. This case was of course fol- 
lowed by a Full Bench of this Court in 
Ram Singha v. Shankar Dayal (4). At 


p. 967* it was observed: 

“It is admitted that there is nothing in the new 
Tenancy Act expressly providing that it shall affect 
all pending actions, or that it shall have retrospective 
effect. If, therefore, the right of appeal was a sub- 
‘stantive right and not a mere matter of procedure, 

rË ee. A C 369; 74L J P O 77;92 L T 738; 21 


TaS ek. 284; 106 Ind. Cas. 156; A I R1927 P O 
242; 54 IA 42l; 4 OW N 1053; SPL T-791; 25 A 
L J 964; 53 MLJ 819; 470 LJN 30 Bom. L R60; 
ILT 40 Lah. h. 1; 32CWN 237; PL R 37; 27 È 
W 179; (1928) M. W N 95(P 0). 

(4) 50 A 965; 111 Ind. Cas. 6; "A I R 1928 All. ee 
26 A L # 998; 12 RD 549, 
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it could not be taken away, by the new ve On 
the other hand, if it merely involved a question of 
procedure, that right may have besn destroyed.” 

Following the ruling of the Privy 
Council, the test laid down was as to whe- 
ther the right claimed was a substantive 
right or a mere matter of procedure. Ia 
the former case without express mention: 
the substantive right could not be taken 
away by a new Act. This rule was ap- 
plied by another Full Bench of this Court 
in a case which was much weaker than 
the present one: see Ram Karan Singh v. 
Ram Das Singh (5). In that case it was 
held that if a tenant had been disposses- 
sed befere the new Tenancy Act and ihe 
cause of action had accrued before that 
Act came into force, then he was entitled 
to institute a suit in the Civil Court within 
12 years of his dispossession, nolwithstand- 
ing the provisions in the new Act that the 
forum should be the Revenue Court and: 
the suit should lie within six months only. 

The Full Bench also held that ihe Jaw 
governing the substantive rights of the 
parties would be the law which “was. in 
existence atthe time of the institution of 
tke suit. The language ofthe proviso 
which has been added tos. 16,no doubt 
shows that it would be applicable to a case 
where the mortgagee has obtained or obtains 
a decree fur sale. But the language does 
not expressly say that it would be applic- 
able tc execution proceedings pending at 
the time ‘in which orders have already 
been passed in favour of the judgmént- 
debtors. There is the general principle 
embodied in cl. (6), U. P. Generel Clauses 
Act, under which also, without an express _ 
mention, a right which has accrued or“ 
liability’ incurred cannot be taken away: 
by any enaciment. 

“In the present case the execution Court 
had actually decided that the property was 
not saleable and had disallowed the decree- 
holder's prayer to that effect. There was 
accordingly a decision which had become 
final as no appeal had been’ preferred 
which laid down as between the parties that 
the properly entered in the decree was not 
saleable and, therefore, the decree-holder 
was not entitled to realise his money by 
sale of that property. It seemstous that 
the right acquired by the judgment-debtor, 


-which was a protection against him, mist 


be regarded as a substantive right and 
not a mere matter of procedure and the 


order in his favour was, therefore, dn = 


(5) (1931) A L J IOLE; 136 Ind. Cas, 145; AI 
4931 All. 635; 54 A 299; 15 R D 815; Ind. Rul; (1933) 


All. 145 (F B). 
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judication between tke parties that such 
tight was vested in the judgment-debtor. 
The question was not merely whether one 
Act applies or the other, bat the question 
was whether the property in dispute was 
saleable or not, and the decision went 
against the decree-holder. . We do not think 
that in view of the pronouncements of 
these Full Benches, we should hold that 
‘the effect of the new enaciment is to reverse 
that order inter partes. and put an end 
‘to it and make the property available 
‘afresh to the. decree-holder in spite of that 
„order, which has become final. There are 
“no express words in the Amending Act 
which- would show that orders which have 
‘already been passed previously can be set 
aside. When the decree-holder obtained 
his mortgage-deerce, he really did not ac- 
quire any substantive right to sell the pro- 
perty, because the law was against him, 
On the other hand, the order of the execu- 
tion Court refusing execution, so far as the 
sale was concerned, was an ordér in favour 
of the judgment-debtor under which he 
acquired a substantive right. We do not 
think that the effect of the Amending Act 
is to undo what was already done by the 
execution Court, and to deprive the judg- 
ment-debtor of his right which he had ac- 
quired under that order which had become 
final. We think that it would be con- 
sistent with the. view expressed by the 
Full Bench of this Court to hold that 
the rights acquired by the judgment-debtor 
under the previous order of the execution 
Court are not affected by the’ new enact- 
ment. This, of course,, does not prevent 
the decree-holder from executing his decree 
“by realization of profits through the Re- 
ceiver, if such application can lie and is 
not barred by time. We accordingly allow 
this appeal, and setting aside the decree 
of the Jearned Judge of this Court and 
those of the Oour!s below, allow the judg- 
ment-debtor’s objection. As the question 
was not free from difficulty, we think that 
- the parties should bear their own costs. 
N. Appealallowed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 308 of 1935 
September 2, 1936 

PoLLoor; J. 
SARDAR RAMCHANDRA. RAO AND ANOTHER 

a | © APPLICANTS 

VETSUS 
MADHAORAGO AND 0THERS— OPPOSITE 


. Party 
Civil Procedure Code (Act V of 1908), 0. XXXIII, 
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7.15, s. 115—‘Right to sue', meaning of—Leave to 
sue as pauper in suit for specific performance of 
contract of sale refused—Whether bars application 
for leave to sue for refund of money paid—Quaere: 
Decision that application is maintainable— Whether 
‘case decided.’ 

The words ‘right to sue’ in O. XXXIII, r.15, Civil 
Procedure Code, have substantially the same meaning . 
as the words ‘cause of action.’ : 

The cause of action in a suit for specific per- 
formance ofa contract is not the same as in a suit 
for refund of the consideration. Consequently, where 
the Court refuses leave to sue in forma pauperis 
for specific performance of a contract to sell immov- 
able property, a subsequent application for leave to 
sue for refund of the part of the consideration paid 
under the contract is not barred. Ratnamala Dasi 
v. Kamakshya Nath (1), Parangodan Nair v. Perum- 
toduka Illot Chata (2), Raghu Nath Sahay v. Chandra 
Protap Singh (3), Abdul Rahman v. Rahim Bakhsh (4) 
aud Munni Babu v. Kunwar Kamta Singh (5), refer- 
red to. 

‘Quere—Whether a decision that an appliction is 
maintainable can be called ‘case decided’ within 
the meaning of s.115 of the Civil Procedure Code. 


C. Rev. App. of the order of the Court 
of the Additional District Judge, Khandwa, 
dated April 11, 1935, in M. C. No. 6 of 1934, 
pending. 

Mr. K. B. Tare, for the Applicants. 

Mr. G. R. Deo, for the Opposite Party. 

Order.—On a previous occasion the non- 
applicants applied for leave to sue in forma 
pauperis and the reliefs that they claimed 
were the specific performance of a contract 
to sell immovable property, possession of 
that properly, and such other relief as 
the Court might think fit to grant. The 
leave was refused on the ground that they 
were not paupers andthey did not proceed 
with that suit. Now they have put ina 
second application for leave in forma 
pauperis and the relief claimed is the 
refund of that part of the consideration 
which they paid onthe contract. An ob- 
jection was taken that the second applica- 
tion was barred under O. XXXII, r. 15; 
but the lower Court has held that the 
application is not so barred. 

The question turns on the construction 
of O. XXXII, r. 15, which provides that an 
order refusing to sllow the applicant to 
sue as a pauper shall be a bar to any 
subsequent application of the like nature 
by him in respect of the same right to 
sue. I respectfully agree with the decision 
in Ratnamala Dasi v. Kamakshya Nath (1), 
that the words ‘right to sue’ have sub- 
stantially the same meaning asthe words 
‘cause of action’. In Parangodan Nair v. 
Perumtoduka Iilot Chata (2), where a suit 
for specific performance of a contract had 

(1) 31 CL J 351;57 Ind. Cas. 9. 

(2) 27 M 380, - 8 
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heen dismissed and a second suit was 
brought for refund of the money paid, it 
was held that the second suit was a suit 
for money paid on an existing considera- 
tion which had since failed and that the 
right .of action was different from the right 
on which the suit for specific performance 
had been brought. In Collett’s Specific 
Relief Act in the commentary on s. 29 it 
is stated that the decision in Parangodan 
Nair v. Perumtoduka Illot Chata (2), can 
no longer be regarded as good law in 
view of O. VII, r. 7 of the Civil Procedure 
Code and the decision in Raghu Nath 
Sahay v. Chandra Protap Singh (8), is 
quoted in support of the view. In that 
latter decision, however, it was held that 
the plaintiff could, notwithstanding that 
his suit for specific performance had been 
dismissed and no matter on that ground 
it failed, have brought a suit for the 
recovery of his deposit. The decision in 
Parangodan Nair v. Perumtoduka Illot Chaia 
(2) and Raghu Nath Sahay v. Chandra 
Protap Singh (3), have been followed in 
Abdul Rahman v. Rahim Bakhsh (4), and 
the decision in Parangodan Nair v. Per- 
umtoduka Illot Ghata (2), was also fol 
lowed in Munni Babu v. Kunwar Kamta 
Singh (5) on which the lower Court has 
relied. Those cases are authority for the 
view that the cause of action in the suit 
for specific performance of a contract fs 
“not the same as in a suit for refund of 
the consideration. The lower Court un- 
doubtedly had jurisdiction to decide the 
question whether the application was barred 
under O. XXXII, r. 15, and there has been 
no illegality or material irregularity in 
its decision. The application for revision 
must, therefore, fail. 

Whether a decision that an application 
is maintainable can be called ‘case decided’ 
within the meaning of s.115 of the Civil 
Procedure Code, is at least open to doubt, 
but in the view that I have taken in 
the case, I think, it is unnecessary to 
decide that point. ; 

The applicaticn for revision is dismissed 
with costs. No Counsel's fee in this Court 
as no certificate has been filed. | 

N. Application dismissed. 


(3) 17 O W N 100; 15 Ind. Cas. 268. 

(2 A I R 1929 Lah. 322; 116 Ind. Cas, 713. f 

5) 45 A 378; 72 Ind Cas, 86; 21 AL J 28590 &A 
L R 429; A IK 1933 All, 32]. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 193 of 1933 
September 10, 1936 
Harriss AND GANGA Nira, JJ. 
JWALA PRASAD—Derenpant—_ , 
APPELLANT ° 
VETSUS . 
Musammat PADMAWATI — PLAINTIFFE— 
’ RESPONDENT ga 
Civil Procedure Code (Act V of 1908), O. II, r. 
—Bar to suit—Claim for maintenance, when charge 
on husband's property—Suit for maintenance—No 


prayer forcharge—Subsequent suit to get mainten- _ 


ance charged on property—Whether barred. 

A claim of a wife for maintenance is not -a 
charge upon the estate of her husband, whether 
joint or separate, until it is fixed and charged upon 
the estate. The relief for a charge is connected 
with the relief for maintenance and both the reliefs 
arise out of the same cause of action, namely, the 
husband's failuré to maintain his wife or her right 
to maintenance. : 

It is open to the wife to pray for relief to 
get her allowance charged on her husband's proper- 
ty but if she does not pray for the ‘relief, a sub- 
sequent suit by her for getting it charged is barred 
by O. II,r.2, Civil Procedure Code. The mere 
ground that the plaintiff entertains any apprehen- 
sion as regards the husband’s transferring his prop- 
erty would not afford hera new cause of action for 
the relief sought for by her in her second suit, 
Rangamma v. Vohalyya (1) and Saminatha v. Ran- 
gathammal (2), relied on. 


F.C. A. from the decision of the Sub- 
Judge, Agra, dated February 9, 1933. 

Mr. Gadadhar Prasad, for the Appel- 
lant. 

i Mr. Shira Prasad Sinha, for the Respon- 
ent. 

Judgment.—This is a defendant's appeal 
and arises ont ofa suit brought against 
him by the plaintiff-respondent who is his 
wife for getting her maintenance charged on 
the property of the defendant described in 
the plaint. The plaintiff brcught suit 
No. 22 cf 1931 against the defendant for 
maintenance which was decreed on Septem- 
ber 3, 1931. The plaintiff was given a dec- 
ree for Rs. 25 per month for her mainten- 
ance. This maintenance allowance has been 
regularly paid by the deféndant to the 
plaintiff. The plaintiff brought this suit (Suit 
No. 89 of 1932) out of which this appeal arose 
for getting the maintenance fixed in the 
former suit, charged on the property of the 
defendant on the ground that the defendant 
was intending to transfer or make a gift 
of the property in suit to his second wife 
or any other person with a view to inter- 
fere with the maintenance allowaitce of the 
plaintiff. The defendant contended that 
the plaintiff had no cause of action and 
the suit was barred by O. II, r. 2, Civil 
Procedure Code. The learned Subordinate 


194 
Judge has decreed the suit. He has found 
that the suit is not barred by O. If, r. 2, 
Civil Procedure Code, and that the plain- 
tiff was entitled to the relief claimed by 
her en account of her personal apprehen- 
sion that the defendant was going to trans- 
fer his property. ak 

The only question that arjses for con- 
sideration in this appeal is whether the 
plaintiff's suit is barred by O. Il, r. 2, Civil 
Procedure Code. The claim of a wife for 
maintenance is not a charge upon the 
estate of her bnsband, whether joint or 
separate, until it is fixed and charged upon 
the estate. It was open to the plajntiff to 
have prayed for a relief in her former suit 
for getting her maintenance allowance 
charged on the property of her husband, 
but she did not ask for any such relief in 
her formersuit. The relief for a charge 
js connected with the relief for maintenance 
and both the reliefs arise out of the same 
cause of action, namely the husband's fail- 
ure to maintain his wife or her right to 
maintenance. The plaintiff, therefore, has 
no cause of action for the present suit. 
The mere ground that the plaintiff enter- 
tains any apprehension -as regards the 
husband's transferring his property would 
not afford her a new cause of action for 
the relief sought for by her in her present 
suit. In- Rangamma v. Vohalyya (1), the 
plaintiff had obtained a decree against the 
defendants for the payment to her cf a 
monthly. sum for her maintenance. She 
subsequently sued to have it constituted a 
charge on certain land. It was held that 
the claim in both suits arose out of the 
‘same cause of action and, therefore, the 
plaintif was precluded by s. 43, Civil Pro- 
cedure,Code, from asserting in the second 
suit the claim which she might have as- 
serted in the first. In Saminatha v. Ran- 
gathammal (2), a Hindu woman having ob- 
tained a decree for maintenance against 
her husband, alleged that he had alienated 

-part of bis property with a view to defeat 
her claim for maintenance, and sued him 
fora declaration that certain land which 
he had not alienated was liable for main- 
tenance. It ‘was held that no cause of 
action was shown. ii 

The plaintiff's case is analogous to that 
of a vendor to enforce his claim for the 
unpaid sale price against his vendee. Under 
s. 55, Transfer of Property Act, the vendor 
has a charge forthe unpaid sale price on 
the property sold. It is open to him to 
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bring a suit to enforce his, claim by get- 


“ting either a simple money decree or a 


decree to enforce his charge on the prop- 
erty. If he sues only for a simple money 
decree, he cannot subsequently bring a 
separate suit to enforce his statutory 
charge. The plaintiff's suit therefore is 
barred by O. II, r. 2, Civil Procedure Code. 
She has no cause of action for the present 
suit. It is, therefore, ordered that the appeal 
be allowed, the decree of the lower Court 
be set aside and the plaintiff's suit be dis- 
missed. In view of the ralations bet ween 
the parties, we make no order as to costs - in 
both Courts. a 

Ne Appeal allowed. ` 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 277 and 283 of 1931 
: December 19, 1935 
D. N. Mirter AND PATTERSON, JJ. 
SEORETARY or STATE —DEFENDANT— 
° APPELLANT - i 


VETSUS 
KRISHNA PROSAD ROY : 
CHAUDHURI—P LAINTIFE No. 1 AND ANOTHER 
—RESPONDENTS 

Lease—Forfeiture clause ultra vires—BEffect—— 
Deed void in part—Estoppel, extent of .operation—~ 
Assam Land and Revenue Regulation (I of 1886), 
s. 8(b)—Scope of—Acquisition of status of land- 
holder- On what depends—Surrender—Lssentials-— 
Abandonment, what constitutes. 

Where the forfeiture clause in a lease deed is 
ultra vires of the statute, and the ugreement to 
that extent is irregular and as there can beno es- 
toppel againzt the statute, itis permissible for a 
party to say that ha is not bound by a term 
which is in contravention ofthe statute. But if a 
deed is void in part only andthe rest be severable, 
estoppels may arise from the part which is good. 
This is an exception to the general rule that where 
a deed had been executed in contravention of a 
statute the law of estoppel does not apply. [p. 129, 
col. 2; p. 130, c9], 1.) i 
- Section 8 (b), Assam Land and Revenue Regula- 
tion does not make it obligatory on the lessee to 
occupy the land for ten’ years before he can acquire 
the status of aland-holder. All that it says is that 
he must hold, irrespective of the period of occupa- 
tion under a leasa given, for a term of not less 
than ten years. The ocquisition of the rights of a 
Jand-holder is not dependent on the length of pos- 
session under the lease, but it is dependent on 
the lessee’s holding under a lease which is given for 
aterm of ten years. |p. 128, col. 1.] 

Before it can be held ‘that the party has 
contracted himself out of his rights, some 
express declaration on the part of the party aban- 
doning his rights must be forthcoming. Inorder to 
establish the fact that there was abandonment of 
rights by a pottah, there must be something 
to show inthe most explicit terms that the parties 
understood when acgepting the potta that they were 
giving up avery valuable right by reason of their 


being land-holders within the meaning of. 8 and . - 


9 of the Regulation. [p. 129, col. 2.] 
N 
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A. from original decrees of the Sub-Judge,- 
First Additional Court, Sylhet, dated July 
31, 1931. 

Messrs. Brojolal Chakravarti, Gopal 
Chandra Das, Ananda Ch. Karkoon and 
Nripendra Ch. Das, for the Appellant. : 

. Messrs. Basak and Mukerji, for the Res- 
pondents. . 


: D. N. Mitter, J—The suitin which this 
appeal arises was brought by the plaintiffs 
now appellants, for a declaration that 
the Government have no right to resume 
any portion of certain Ilam lands covered 
by-pottas Nos. 3 and 9 in suit, {Hat is to, 
say, potta No. 21512-24503 present No. 1 or to 
settle the same after resumption with any 
other third person and fora further de- 
claration that the plaintifs have the 
status of “landholder” in respect of the 
lands of the poitas in suit within the 
meaning of Assam Land Revenue Regula- 
tion,. Regulation I of 1886, as well as for 
confirmation of possession of the two plaint- 
iffs of the lands of the potta in suit and 
for a perpetual injunction restraining the 
Secretary of State from disturbing the 
possessicn of the plaintiffs. The. plaintiffs 
also asked inthe suit for a declaration 
that they have exclusive right to take 
settlement from the Government at a 
proper jama cfall the land of tke Ilam 
Pottas in suit and they prayed for ‘othér 
reliefs also. The plaintiffs also , asked ‘for 
restoration of possession’ of such portion 
of thelands of the pottas in suit from which 
they might have been. dispcssessed in the 
meantime by the action of the Government 
and they prayed for mesne profits. The 
suit was resisted by tte Secretary of State 
who filed a -writlen statement in which 
they raised several defences to which 
reference will be made hereafter. The 
Additional Subordinate “Judge of Sylhet 
decreed the suit of the plaintiffs in a 
modified form. He ‘held that the plaintiffs 
have the interest of land-holders, within 
the meaning ofs. 8 of the Regulation, in 
respect of all lands of.the Ilam potia No. 1 
in suit, as described in the:Ilam potta of 
the English year 1902, but the Subordinate 
Judge came to the conclusion that the 
defendant is entitled to make khas and to 
Belect for making khas the remainder after 
setting apart 1-5th out of the culturahle 
waste land within the said properiy. He 
declared that the plaintiffs are entitled 
to get re-settlement of suth portion of the 
mehat as isnot included in the aforesaid 
yesumption. pre Subordinate Judge held 
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further that the plaintifs be confirmed in 
their possession of that portion of the 
land which the defendantis entitled to 
resume so long as the same is not resumed 
as well as of the. remaining lands of ‘tke 
mehal. The plaintiffs have preferred an 
appeal against that portion of the decree 
which refuses to give the plaintiffs a declara- 
ticn in terms of their prayer No. 1 in which 
they asked for a’ declaration that the 
Goveroment have no right to resume any 
portion of the lands of the pottas in ques- 
tion. Thisappealhas been numbered as 
Appeal from Original Decree -No.‘283 of 
1931 with which we will deal first.. It may 
be mentioned that the Secretary of State 
has also preferred an appeal to this Court 
and that is against that portion - of the 
decree of ihe Subordinate Judge which 
affirms ike plaintiffs’ possession. in that 
portion of the land which the. Secretary of 
State is Leld to have been entitled .to 
resume so lcng as the- same is not re- 
sumed. That appeal has been numbered 
as Appeal from Original Decree’ No: 277 of 
193]. It has been conceded. by Dr. Mu- 
kkerjee who appears for the Secretary -of 
State that if the appeal of the plaintiffs, 
that is Appeal from Original Decree 
No. 283 of 1931, succeeds, it would follow 
that the appeal of the Secretary of State; 
namely, Appeal from Original Decree No. 
277 of 1931, must necessarily fail. _ 
Appeal No: 283 of 193].—We now pro- 
ceed to deal with the appeal«of - the 
plaintiffs, namely. Appeal from”: Original 
Decree No. 283 of 1931. Thefacts which 
give rise to the contentions in this appeal 
are not many and are not substantially 
indispute. The question really turns on 
the effect of certain provisions of the Assam 
Land Revenue Regulation asto the status 
ofthe plaintiffs as well as on the effect of 
the potta No.1 which has been marked as 
Ex. Y in the suit and was executed on 
behalf of the Secretary of State in the year 


‘1902. See p.54 of Vol. No. 1, part 2of 


the psper book of Appeal from Original 
Decree No. 277 of 1931 which for the 
sake of convenience we shall hereafter 
refer to as Vol. “D.” The plaintiffs’ case ig 
this: that there was a settlement of two 
estates which will be described for the 
sake of brevity as estates Nos. 8 and 9 
with the plaintiffs in 1888. Estate No. 3 
was granted for a period of eight years 
commencing from 1298 to 1302B.8., on 
July 23, 1888. Segp. 144, Vol. D of the 
paper-book. This document. has been 
marked as Hx, M, With regard to the 
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estate No. 9 there was a kabuliyat, Ex. N 
(1), which evidenced an Ilam settlement. 
Jt appears that under both these documents 
the land which was settled was the land 
which belonged to the Government and 
was in possession of the Government and 
which was not in the possession of the 
plaintifis; and this was the land over 
which none of the plaintiffs had the right 
of the proprietor, land-holder or settlement- 
holder under the Assam Regulation. This 
was apparently the land to which provis- 
ions of s.12 of the Assam Regulation of 
1886 apply. This may be regarded as the 
first stage in the relationship of landlord 
and tenant between the plaintiffs and the 
Seeretary of State with reference to this 
tenancy. It appears that before the terms 
of the lease expired, a re-settlement of the 
lands in the two estates was made for 
ten years, thatisfrom the year 1894 to 
1904 or 180) to 1310 B. S. The two leases in 
respect of the two estales, estate No. 3 
and estate No. 9, have been marked as 
Exs. E E and E E-), respectively, and 
printed at pp. 64 and 67, respectively, in 
Vol. D of the paper-book. These leases were 
for a term of ten years and-as soon as these 
leases were executed, the plaintiffs acquired, 
according to their contention, the status of 
land-holders within the meaning ofs. 8, 
cl. (b) of the Regulation. ft may be stated 
here that the Secretary of State acceded to 
this position claimed by the plaintiffs in the 
Court below... The learned Senior Govern- 
ment Pleadet has, however, raised a new 
contention and he argues that the plain- 
tiffs did not acquire the status of land- 
holders because in the first stage of the 
settlement they entered into these lands as 
lessees to whom provisions of s. 12 apply. 
We shall consider the soundness or other- 
wise of this contention after we have 
finished the narrative of the facts of this 
case. This is the second stage in the rela- 
tionship of landlord and tenant as bet- 
ween the Government on the one hand and 
the plaintiffs cn the other. 

We come now to the third stage and 
‘we will have to refer in chronological 
sequence to some of the events which led 
tothe execution cf potta No.1 in 1902 
which covered a period of 20 years and 
was to expire on March 31, 1922. (His 
Lordship,then considered the documentary 
evidence andthe defences and then pro- 
ceeded.) After considering the oral and 
documentary evidence. the Subordinate 
Judge has come to the conclusion that 
the pottas of 1894 conferred on the plaintiffs 
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the status of landlord with a permanent 
heritable and transferable right for use 
and occupation of the lands comprising- 
the two estates. The real issue which - 
the Subordinate Judge had to deter-' 
mine in the matter of controversy before- 
us is issue No. 8. That issue is to the follow- 
ing effect: — , 
“Is the order of the Governor in Council passed 
on January 1, 1926, for enforcing cl. 7 of potta resum- 
ing the waste and fallow lands valid and binding 
against the plaintiffs and can the plaintiffs claim 


re-settlement of the lands resamed by order of Govern- 
ment.” 


The Subordinate Judge went into the 
history of the Ilam estates in great detail. 
It is not necessary to discuss the naturo’ 
of these estates as they are stated .with 
great fullness in the admirable introduc-. 
tion tothe Assam Land Revenue Manual, 
Edn. 5, 1931, p. 93, by Sir E. Ward. The 
Subordinate Judge held ths rules made 
under s. 29 cannot possibly take away. 
substantive rights expressly granted, or 
arising out of the other provisions of the. 
Regulation and not terminating with the 
He also held that 
before 1902 a notificalion was issued in- 
serting the resumption clause of the one- 
fifth rule. It shows that somebody has 
misread that important form prescribed 
by the notification which was intended ; to, 
apply to all seis of the settlement-holders 
He held further. 
that .the Government is not entitled: in 
the case of land-holders to. impose any. 
term it chooses at the re-settlement and 
that such terms as it may impose must be 
consistent with the status of.a land-holder 
conferred bythe statute. After coming. 
to these findings which are favourable 
to the case of the plaintiffs, the Subordinate 
Judge next rests his conclusion on the 
acceptance by the plaintiffs of this lease 
containing the forfeiture clause: cl. (7). 
He says: , . 

“It isidle to contend that the plaintiffs bad not 
accepted this potta but accepted only the immunity 
from enhancement of tha revenue for 20 years which’ 
the potta secured,” j 

The real basis of his decision to quote 
his own words is this : fe 

“When the 1894 leases were running and the terai 
of either was going to end in 1903 and the peril 
of a revision of revenue was almost in sight the 
plaintifs applied for an extension of term for 20 
years, that is for an immunity from further increase 
ofthe revenue for another 20 years. The Govern- 
ment offered a lease grantiog this immunity but 
containing this special term that the lessee must 
reclaim the lands at*his peril, or there would be'a 
resumption ofa proportion of the waste lands. I 
donot think that there was anything to prevent the 
plaintiffs: from ` entering into such a contract, so 
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that the question to which one is reducedis whe- 
ther the plaintifs:hed in effect entered into this 
contract.” 


_ The basis of the Subordinate Judge's 
judgment as we read it, isthat it is open 
tothe plaintiffs to surrender their rights 
as landlords and the plaintiffs did sur- 
render such rights when they agreed. to. 
the acceptance of cl. (7) of the form in 
Appendix E. He accordingly gave a modi- 
fied decree in the light which has already 
been indicated. The plaintifs have ac- 
cordingly appealed anditis contended on 
their behalf that the basison which the 
Subordinate Judge has rested his decision 
is wrong. It is argued that if one, examines 
the coyrespondence which passed between: 
the Chief Commissioner of Assam and the’ 
plaintiffs, and which eventually led to the 
execution of the pottas, ib would show that 
there was really nonecessity for introduc- 
ing cl. (7) of the potta which really takes 
away their rights as landholders and it is. 
said that as land-holders they were entitled 
to re-seltlementon the expiry of the term- 
of 20 years on March 31, 1922, subject to 
the settlement of revenue as might be de- 
termined then. It is argued in the first 
place that the form in Appeneix È of the 
Regulation really refers to waste lands or 
such lands as could not be disposed of 
under s. 12 of the Regulation; and the land. 
now in question was not such land because. 
the plaintiffs have already been in possession: 
of these lands as land-holders the form. 
‘already inserted in the. lease cannot affect 
the rights:-of the plaintiffs. 


In the alternative it is argued that even 
if such form is sanctioned by the rules made 
by the Chief Commissioner such clause as 
cl. (7) was not introduced in the execution 
ofthe powers given by the statute. In 
other words it was said that it was ultra vires’ 
of the statute and that the plaintiffs were 
not bound by any new term, a term which 
could not be enforced under ths provisions 
of thestatute. On the question of considera- 
tion for this new lease it is said that the 
cOnyeyance made by the Secretary of State 
with regardto thé consideration was the 
freedom from enhancement for the period 
of 20 years. Itis not really borne out by 
the plaintiffs’ correspondence, for the cor- 
respondence from the lwo previous Com- 


missioners ‘makes no mention of such 
consideration. It is true that at the end 
ofthe term of 1904 it wauld have been 


open to the Chief Commissioner to enhance 
the-revenue in respect - of these lands. But 
as this ‘was notymade, it must be taken for 
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grantedsthat the settlement was on term 
which were already in force. He is really 
extending the terms of ten years’ leases of 
1894 to March 31,1922. It becomes neces- 
sary, therefore, to consider some of” the 
provisions ‘of the Assam Regulation with 
reference to the several grounds taken. --:- 
Jt is first contended thatunder the lease- 
of 1894 the plaintiffs have 
status of a land-holder 


contention correct and we would not have’ 
dealt with this question but for the’ fact. 
that the learned Senior Government Pleader” 
haa challenged this finding of the Subordi~' 
nate Judge and has 
first time before us thatthe status of the 

plaintiffs after they had obtained the leases 

of 1894 and up till 1904 was nct that of a 
settlement-holder. The argument is based’ 
on this reasoning : It is said that it being 
admitted that when the plaintiffs or their 
predecessors entered into this land they en- 
tered as lessees to whom leases were granted ` 
under s.12 ofthe Regulation and the pre-’. 
sons who hold such leases ere exempted 

from the benefit of s. 15. lt is said that 
under s.15 it is enacted that no person’ 
shall acquire by length of possession or, 
otherwise any right over lands disposed of 

or allotted under s.12, s. 13 ors. 14 be-' 
yond that’ which is given by the rules made’ 
under the section, and itis contended that’ 
as the initial leases of 1888 were leašes- 
granted under s. 12, the plaintiffs could not- 
at that time acquire “the ‘status-by length: 
of possession any rights higher than what 

are due under’ 8.12. Itis impossible to: 
accept this contention, for, in our view, the 

granting cfsecond lease for ten years certain-: 
ly entitles them to acquire the rights of the. 
land-holders in view of what is said in s. 8,. 
cl. (b) which runs as follows: 

“Except as provided by s. 15, any person who has, , 
whether before or after the commencement of this 
Regulation, acquired any such land under a lease 
granted by or on behalf of the Government, the term: 
of. which is not less tkan ten years shall be deemed to. 
have acquired the status of a land-holder in respect of 
the land,” 7 

The exception would refer to a case 
where the lessee was holding under a lease 
to which s. 12 applies. In the present case. 
it can hardly be contended that at the time: 
when the lease of 1902 was granted the 
present plaintiffs were holding lands under 
s. 12. We have, therefore, no hesitation in 
repelling this contention, which was fora 
very good reason not taken in the Court 
below. -The learned Senior -Government 


contended for the’ 
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.Pleader has also questioned the finding of 
«the Subordinate Judge that the plaintiffs 

have acquired: the status .of a land-holder , 
because he argues, under s..9, a land-holder 
shal} have a permanent heritable and 
transferable right of use and occupancy 
in his land subject to the special condi- 
tions of any engagement into which the 
land-holder may have entered with the 
Government. It is further argued that in 
this case as the plaintiff's righfs were 
subject to the special incident in cl. (7)— 
the forfeiture clause which lays down the 
one-fifth rule—the plaintiffs cannot -be 
regarded as land-holders within the meaning 
-ofs.8. Weare unable to accept this con- 
fention either for cl. (8) must be read in. 
such a way as not to destroy the right of 
permanency, heritability and transfer- 
ability and others, but at the same time, 
impose some restrictions in the mode of, 
user and these rights, viz., rights of ease-` 
ment, etc. This argument was not taken: 
in the Court. below and it seems to us not 
rightly taken. We must overrule this con-. 
tention. ` A 5 
- A further contention was raised that. 
the plaintiffs have not.. acquired the- status: 
,0£ a land-holder because they Had not. 
completed their possession under the lease, 
of 1491 for a pericd of ten years. This’ 
contention also is of no substance if we, 
consider the language of cl. (b), 8.8. Section. 
8, cl. (b), ring as follows: oe 
: "Except as provided by s. 19, any person who has, 
whether before or after the commencement of’ this‘ 
Regulation,. acquired any .such land under a lease: 
granted by or on behalf ofthe Government, the term - 
of which is not less than ten years, shall be deemed 


to have acquired the status of a land-holder in’ 
respect of the land.” ` i 


“ This- provision does not make ‘it obliga-- 
tory on the lessee to occupy the land -for 
ten years before he can acquire the status: 
of a-land-holder. All that it says is ihat 
he must hold, irrespective of the period of- 
occupation under 4 lease is given, for a 
term of not less than ten years. There is 
nothing in- this contention also having 
regard to the clear language of the statute, 
The acquisition of the rights of a land-- 
holder is" not dependent on. the length of’ 
possession under the lease, but it is de- 
pendent on- the lessee’s holding under a 
leass which: is given for a term of ten 
years. We have just dealt with the objec-: 
tion which was really taken for the first 
time by Dr. Basak appéaring on behalf of 
the Secretary of State. ata 


"Now we proceed to deal. with the point: 
raised by the appellant that this cl. (7) of 
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the potta Ex. 1 was really inserted in the, 
lease apparently through “some mistake 
and it is contended that the notification: 
which added or inserted this clause to the - 
terms of the- potta really was with reference . 
to an amendment made tothe rules under, 
ss. 12 and 29 of the Regulations and. it is. 
said that the rules can only apply if the casé 
is one whichis covered .by s: 12, and it is 


_ said that there is no point in confining the- 


clause as referring to both ss.12 and 29. 
unless it was intended- that they must: 
refer to such lands as are mentioned in: 
8.12. On: the other hand itis contended _ 
on behalf of the Government that if one: 
looks to ss. 12 and 29 of the Regulation,’ it: 
would appear that they refer to, rules’ 
regarding the different classes ‘of’ duties: 
for instance; it is said that under-s. 12 the’ 
Chief .Commissioner may make rules for: 
the disposal by way of grant of lease; or: 
otherwise, of any land over which no personi 
has the rights ofa proprietor, land-holders 
or setilement-holder under the Regulation;: 
whereas under s. 29 the Chief Commis-i 
sioner may make rules prescribing the: 
principles on which the land reventic’is to: 
be assessed, the term for which and the 
condition on which, settlements are -to be: 
made, ond the manner in which the Settle-: 
ment Officer is to report for sanction of his: 
yates and method of assessment.: It. is said: 
on behalf of the Government that it ig a: 
general section, and our attention hes: 
been. drawn on ‘behalf of the Government? 
torule No. 88 of the rules to be found? 
at page 97 of. the Settlement Rules: 
Chapter I of the edition of the, Assam 
Land Revenue Manual. by Mr.” Gait: 
in 1896 with an introduction’ 
by- Sir William Erskine. Ward, the then“ 
Chief Commissioner of Assam. It is said‘ 
that r. 88 refers to a case of re-settlement, 
and not settlement of lands of which the, 
Government is the proprietor nor settlement. 
of waste lands. It appears to us, however, 
on examining r. 70 to which reference, 
was made and under which Appendix E is. 
added to the statute, that it applies to, 
all leases. Rule 70 runs as follows: ` f 
“All annual leases. shall be in the form’ given. 
jn Appendix D, intheform given in Appendex E.” - 
_ This rule, looking at (the. contents, it. 
would appear, is put in, that portion of, 
s. 3° which deals with ‘waste lands. 
Section 66 cf the Rules givesthe definition, 
of wasteland as used in this sectionéi 
That refers to periodical leases and s.: 70 
deals. with all annual leases. Iteis said; 
and 1-think there is great force in what- 
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has been saidon behalf cf the plaintiffs 
that s. 70 was intended to cover only 
cases of such Jands, that is the waste 
land orlands which have been held on 
behalf of the proprietor, Government. 
tion 80 expressly means the case of re- 
settlement and it also appears to us that 
s. 29 was not really intended to apply 
to the provisions of any other case of 
settlement for it gives" really a right of 
assessment of Government Revenue in 
respéct of which the’ Chief Commissioner 
framed rules. I think that this is the 
right view to take of the varicus rules 
under ss. 12 and 29 published in_ the 
form prinied at Appendix E. ‘This form is 
to be found at p. 28lcf the same book. 
It appears that into tkis form in Appendix E 
by a nolification dated July 3, 1901, el. (7) 
which has been quoted in extenso above 
and which isto be found in the lease had 
been inseried; and it seems to us on 
reading the notice at the" foot-note to 
s. 70 that this was with reference to waste 
lands. That view is strengthened by 
the consideration that under s. 29 waste 
lands are not to be assessed. But if we 
are not rightin the construction of rules 
it ‘appears “to us that cl. (7) is made 
applicable to the rest of the lands which 
are not covered by s. 29, that is re-settle- 
ment ofthe lands of the persons. who are’ 
already .in possession and occupation of 
the lands of the lease is ultra vires under 
the statute for according to s. 9 of the 
Regulation the present plaintiffs have ac- 
quired the status .of land-holders and 
acquired ‘heritable right and the right of 
use andoccupation. - 

That cannot be taken away by the 
insertion of the. forfeiture clause which 
would really mean surrender at the end 
of the term of the lease of valuable rights 
which had been acquired by redson of 
the plaintiffs being the land-holders with- 
in the méaning of s. 8. The Subordinate 
Judge has also taken that view, and wò 
think, rightly. In this view the question 
next arises which is the more difficult 
point in the case with which we have to 
disagree with the Subordinate Judge as to 
what is the effect of the acceptance of 
the lease. Some argument has been- 
advanced on behalf of f the appellants that 
there has not been acceptance of the 
potta Ex. 1 a8 is contemplated by. the 
Regulation. We do not think’. that we 
need be troubled by, these’ technicalities as 
to: whetlfer there has been acceptance in 
conformity with, these Regulations: Thé 
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fact remains that as the lease potta Ex. I 
was in the possession of the plaintiffswit_ 
must be presumed that they had full 
knowledge of the contents of the pytta 
including cl. (7). It is true that they 
did not execute a curresponding kabuliat 
and that becomes a question of no materi- 
ality, seeing what we have to determine is 
whether the plaintiffs have surrendered the 
rights which they have already acquired 
as land-holder by the execution by Govern- 
ment of the-potta Ex. Y which they accepted 
and which they treated as’ the - foundation 
of their title. It has been argued on be- 
half of the plaintiffs that in order to effect 
such a surrender of their rights a register- 
ed document is necessary. This point was 
not taken in the Court below but it is 
said that this is a pure question of lay 
which should be allowed to be raised for 
the first time in appeal to this Qourt.. 
It is true that this argument suffers from. 
infirmity which attaches to the belated plea : 
taken for the firsttime in appeal, but ab, 
‘the same time as it isa pure question of , 
law which is not dependent on any vdise ` 
puted facts, we might allow this point to 
‘be taken. We think that in order to. 
show that a’party has contrac.ed himself 


‘out of his rights and su’rendered what he 


had already “acquired with referénce to the 
Property the value of which exceeds’ 
Re. 100, the transaction must be evidenc- 
ed bya registered document having regard 
to, the prov’sions of s. 17, Registration Act 
of 1878, which was the Registration Act 
prevailing at the time. But apart. from 
the question’ of registration before one 
can hold that the “party has contracted 
himself out of his rights some express’ 
declaration on the part of the party. 
abandoning his rights must be forth= 
coming: In ordér to establish the fact 
that thére was abandonment of their 
rights by the potta there must be some- 
thing toshow in the most: explicit terms 
that the parties’ understo:d when accept- 
ing the potta that they were giving upa 
very valuable right by reason of their 
being land-holders ‘within the meaning of 
ss. 8 and 9 of the-Regulation. Basides, 
it seems to us that this agreement, in so 
far as it incorporates cl. (7), the forfeiture 
clause or the one-fifth rule being ultra 
vires of the statute to that extent is 
irregular, and as there can be no estoppel 
against the statute, it is permissib!e for. 
a partyto say thatethey are not bound 
bya term which is in contravention of 
the statute. This term of the, potta is 
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separable from the rest. It is -wedl estab- 
‘lished that if a deed ig void in part only 
and the rest- be sevezab‘e, estoppels may 
arise from the part which is good. This 
is an exception to the general rule that 
where a deed had been executed in con- 
travention of a statute the law of estop- 
pel does not apply. We think, therefore, 
that the Subordinate Judge is ‘not right 
in the view which he has taken that the 
acceptance of the potta which includes 
‘cl. 7is tantamount to surrendering their 
rights as “land-holders.” 

It remains to consider the other points 


‘on which the Subordinate Judge. rests his ` 


decision, namely, that there has been -con- 
sideration for the potta, Ex. Y. It is 
said that it would appear from the pas- 
sage which has been already quoted that 
the consideration for the potta was that 
they got immunity from further increase 
of revenue for 20 years and that in view 
of this consideration they- accepted the 
clause about the resumption of a portion 
of - waste land as will appear from the 
correspondence with the revenue authori- 
ties.” ‘Phere is nothing in that correspon- 
_ dence which would show that any such 
“ concession’ was given to the present plain- 

tiffs which would induce them to surrender 
their- very valuable rights: ‘We think, 
therefore, that the decree of the Subordinate 
Judge must be modified .and the plaintiffs 
must be declared entitled to a decree in 
terms of their plaint. . 

Appeal No. 277 of 1931.—As has already 
been stated that the léarned Junior Gov- 
ernment Pleader concedes that as a re- 
sult of Appeal No. 283 of 1931 being 
allowed Appeal No. 277 of 1931 must be 
dismissed. - In the circumstances of the 
present case we think that each party 
must bear its own costs throughout and 
_ this order as to costs .must govern both 
the appeals. f : 


` Patterson, J.—I agree: 


_ Ns Order aceurdingly. ` 
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CALCUTTA HIGH COURT 
Civil Appeal No. 936 of 1934 
August 19, 1936 
. R. C. Mitrer, J. 
SAHABADDIN SARKAR AND OT,JERS 
—PLAINTIFFS—A PPELLANTS 
VETSUS 
Moulvi KAFILADDIN TAPADAR AND 
OTAERS—RESPONDENTS 

Riparian owners—Aceretion—River receding from 
its course adjoining asli lands— Principles governing 
division of accreted land amongst riparian owners 
stated—Method of division indicated. 

The fundamental principle governing the appor- 
tionmertt of accreted lands among the riparian pro» 
prietors whose lands abut on the sea is that the 
division must be made fairly amongst them giving 
each of them a share in the new frontage in propor- 
tion to the extent of their old frontages. [ps 13], col. 


J ; 

The method that is to be adopted must lead to a 
fair and proportionate division of new river front- 
age, for unless that is done, there would be great 
prejudice to many of the riparian owners if more 
lands are gained later on by accretion of the -river 
receding further and further from its original béd, 
Perpendicular ‘lines dropped from the common 
boundary point of the asii land on the old river 
bank to the new river bank would secure this 
equitable distribution of the new river frontage 
amongst the riparian proprietors. If such method 
js adopted, there may be little overlapping of gape 
trianguldr in shape according to the configuration 
of the new 1iver bank, but these small triangular 
plots can be divided amongst the adjoining proprie- 
tors by the piocess of bisection. Crook v. Corporation 
of Seaford (1), Pahalwan Singh v. Maharaja Muhessur 

* Buksh Singh (2) and Kunwar Hurree Nath Rai v. 
Jyedoorga Burwan (3), relied on. [p. 183, col. 1.] 

C.A, from the appellate decree of the Sub- 
Judge, First Court, Tipper: dated August 
30, 1933. a oe ae 

Messrs. Fazlul Hug and Jogesh Chandra 
Sinha, for the Appellants. i 

Messrs. Gunada Charan Sen and Ama- 
lendu. Sen, for the Respondents. | 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. : : ' 


Judgment.—The subject-matter of this 
appeal is a parcel of land admitted by both 
parties to be land gained by accretion 
from the river Meghna. The plaintiffs. and 
the defendants are tenanisofthe same land- 
lord. ‘lhe plaintiffs are the tenants of the 
asli iands shown as dags Nos. 682, 718 and 
702 in the Cadastral Settlement Map and the 
defendants are tenents of asli lands 
depicted in dags Nos.701 and 717 of the said 
map. Theriver Meghna originally flowed 
by the -east of. all these plots and it is 
admitted by the parties that the land in 
suit has accreted to tke lands of both 
parties. The ecntroversy between them is 
how the land is to be divided between them. 

“To follow the contentions raised by the 
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plaintiffs and the defendants a rough sketch of the locdtity is necessary. 
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The subject-matter of contention before. 
me is the triangular piece of land enclosed. 


by the letters A, B,C in the above sketch. 
There is no dispute now with regard to the 
rest of the charland in front of the asli 
lands of the respective parties. The plaint- 
iffs contend that the dividing line must be 
the prolongation of the common boundary 
line DA, that is the line AC. If their con- 
tention be accepted, the whole of the 
triangular piece of land shown in the 
sketch ought to go to them. The defend- 
ants contend that the dividing line ought 
to be the line drawn from the meeting of 
their asli lands, i. e, from point A, 
perpendicularly to the existing river bank, 
that is the line AB. If their contention be 
accepted the whole ofthe triangular piece 
of land shown in’ my sketch would go to 
them. Before going into the question as to 
the principle to be adopted in fixing the 
common boundary line on the accreted land, 
it is necessary to notice a contention raised 
by Mr. Huq, the learned Advocate appear- 
ing for the appellant. He says that there 
is a local custom by which accretions are 
‘possessed in ‘accordance with the prolonga- 
tion of the boundary lines of the asli 
portions. No such custom is pleaded in the 
plaint and the evidence does not support 
such acustom. Mr. Huq refers to para. 6 
(wrongly numbered 5) of the written state- 
ment and to the deposition of witnesses 
Nos. land 2 examined on behalf of the 
defendants. In para. 6 of the written 
statement I do not find any admission by 
the defendants of the existence of any 
such custom or usage. The said paragraph 
ofthe written statement merely states that 
hath ajls separated the asli lands of the 





plaintiffs and defendants, :namely that 
dags Nos. 701 and 717 had been separated 
from dags Nos, 682, 718 and 702 by hath 
ails. It then states that the said hath ails 
had been used asa pathway for going to 
the river, that the pathway was continued to 
the river bank with the recession of the 
river and the said pathway is the boundary 
between the plaintiffs’ and the defendants’ 
Jand. This pathway existing on the 
accreted land has been located by the 
*Commissioner for local investigation and he 
found it to be not in continuation of the 
common boundary line of the asli lands but 
is in the middle of the disputed land. 
The depositions of D. Ws. Nos. 1 and 2 do 
not also support’ Mr. Huq's contention. 
They state that with the réceding of the 
river they have been possessing portions 
of the accreted land with reference to their 
hath ails. The witnesses are Speaking to 
the fact of possession only, without refer- 
ence to the right to possess, and in my 
judgment their statements do support a 
case of custom neither pleaded nor at- 
templed to be proved by the plaintiffs. 
The fundamental principle governing the 
apportionment of accreted lands among the 
riparian proprietors whose lands abut on 
the sea is that the.division must be made 
fairly amongst them giving each of them a 
share inthe new frontage in proportion to 
the extent-of their -old frontages. This 
principle had been recognized by Roman 
Law which has furnished the foundation of 
the important principles of the law of 


alluvion. In the Institutes of Justinian the- e 


Jaw is stated thus: n , 


“When an island is formed in the sea, which rarely 
happens, it is the property of the first occupans 


i32 

for before occupation it belonged to none, But 
when an island is formed in a river, which 
frequently happens, if it is placed in the middle 
of it, it belongs in cemmon to those who possess 
landg near the banks on each side of the river, 
in proportion to the extent of each man's land 
adjoining the banks. (Justinian’s Institutes, Book 2, 
Title 1, para. 22, Sandar’s Translation, Edition 5, 
pagee 98 and 99.") 


No doubt the case-dealt with in this 


passage is the case of an island formed in 
the river bed, but the equitable principle 
of proportionate gain is here recognized. 
- The point is not directly considered by 
Sir Mathew Hale in his De Jure Maris but 
there is a passage in it which indiéates that 
division of newly gained land is to be made 
in proportion by the riparian owners. The 


case considered by him is the case of 


division of the forsaken bed of a river. He 
states that itis to be divided proportionately 
amongst the riparian owners (Hargrave’s 
Law Tracis, page 23)..Such being the 
principle, it is only a question of the 





“ The third type is where there are coves 
and indentations of the new and old banks. 
The last mentioned case is reduced to the 
second type by drawing: suitable straight 
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particular mode in which the division’ 
amongst the riparian proprietors is to be 
made. The first case is where the old 
bank cof the river in front of their estates 
ran in a straight line and the new bank 
also runs ina straight line. The manner 
of division in sucha case isa simple one. 
It is only a simple problem of the rule of 
three. The old and the new river frontages 
are to be measured, and each riparian 
proprietor is tobe given a frontage on the 
existing river bank in proportion to their 
old frentage. The boundary points on the 
new bank are thus obtained and the 
boundary. lines of the accreted land would 
be obtained by joining by straight lines 
these points with their boundary péints on 
the old bank. This method is indicated at 
page 56 of Angell’s Law of Water Courses 
(Edition 7). But the old bank and the 
new bank may consist of broken lines 


approximately straight lines as in the 
following diagram. 


This is the second type. 


lines frem suitable points as indicated at 
page 59 of Angell’s Treatise (wkete he is 
dealing with “flat” grounds) as explained 
by the diagrams at pag®s 60 and 61, In 


1937 


the common boundary lines of the asli lands 
would lead not only to manifest injustice 
and militate against the principles of fair 
and proportionate distribution, but there 
would be overlappings in almost all cases. 
In that case the owner of the plot abe in 
the diagram whose frontage on the old 
bank is about the same with the owner of 
the plot fghi would not only get nearly ten 
times the area on the accreted land than 
the latter but would get the whole of the 
new river frontage to the exclusion of the 
other riparian proprietors, with the result 
thatif there be further recession of the 
river he would become the sole owner of 
these further accretions, because he has 
the ad¢antage of having an absolute angle 
at the apex of his asliland. The owner of 
the plot bed whose frontage on the old 
river was almost nil would get not only a 
big slice but would have a big river frontage 
on the new river. The diagram also would 
indicate the nature of overlappings on the 
accreted land if common boundary lines of 
the different riparian owners are produced 
to the new bank. The complications would 
be .so great as to baffle solution. I am 
accordingly unable to accede to the principle 
of division formulated by the plaintiffs. 

The method that isto be adopted must 


lead to a fair and proportionate division of , 


new river frontage, for unless that is done, 
there would he great prejudice to many of 
the riparian owners if more lands are 
gained later on by accretion of the river 
receding further and further from its 
original bed. That Ithinkis the correct 
principle. Perpendicular lies dropped from 
the common boundary point of the asli 
land on the old river bank to.the new river 
bank would secure this equitable distribu- 
tion of the newriver frontage amongst the 
riparian proprietors. (I have indicated 
some of the perpendiculars by dotted lines 
in the diagram). If such method is 
adopted there may be lit'le overlappings 
of gaps triangular in shape according to the 
contiguration of the new river bank, but 
these small triangular plots can be divided 
amongst the adjoining proprietors by the 
process of bisection. This method is 
indicated in the diagram printed at page 61 
of Angell's book. 

The question that I am considering was 
raised and decided by the Court of Chan- 
cery in Crook v. Corporation of Seaford 
(1). There the question that arose was to 
what portion of the flats of a seabeach the 

(1) (1870-71) 6 Oh, A 551; 25 LT 1; 19 W R 933, 

Pd 
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plaintif was entitled under an agreement 
executed’ by the defendants, the Corporation 
of Seaford, which allowed the plaintiff to 
possess that-flat part of the beach opposite 
his land of which the plaintiff claimed 
specific performance. The plaintiff ‘con; 
tended that. he was entitled to all the flat 
part of the beach which would be included 
within .the limits of the lines drawn in 
prolongation of the - boundary line of his 
field, but the defendants contended that 
the enclosing lines ought to be lines drawn 
perpendicularly to the seacoast from the 
extremities of his land. Lord Chanceller 
Hatherley overruled the plaintiff's conten- 
tion and accepted the defendants’ pointing 
out if the angle of the apex of his field were 
very obtuse, it would give the plaintiff an 
unreasonable amount of- frontage on the 
sea, in fact would give them lands in front 
‘of his neighbours, a position which I have 
explained with reference tothe triangle abe 
of my diagram. The method’ adopted by 
Lord Hatherley was adopted, though 
without discussion, by the Judicial Committee 
of the Privy Council in Pahalwan Singh v. 
Maharaja Muhessur Buksh Singh (2) at page 
16>*, which tase was decided only 21 days 
‘after Crook's case (1). The relevant passage 
at the top of page 168* of the report, when 
read with the map attached tothe report, 
bears out the said’ position. That the 
division is to be made by lines drawn at 
‘right angles to certain lines was the position 
accepted by the Sudder Dewany Adalat in 
Kunwar Hurree Nath Rai v. Jyedoorga 
Burwan (3) a case more complicated as the 
map given in the report would show. Dass, 
J., in his Tagore Law Lectures of 1899, says 
that the principle which I am accepting had 
been accepted in many unreported judg- 
ments of this Court, but as no reference has 
been given by himI have been unable to 
trace those judgments. On the grounds 
stated above, I hold that the triangular piece 
ofland over which the controversy has 
centred before me belongs not to’ the 
plaintiffs but to the defendants; and 
the appeal must be dismissed with costs. 
Leave to appeal under the Letters Patent is 
granted. - 
D, Appeal dismissed. 
(2) 9 Beng. L R 150; 16 W R 5; 2 Suther, 412; 2 Sar, 
683 (F. C.). . 
(3) 2 Mac. Sel. Rep. 269. 
“Page of 9 Beng. L R.—[H#ad.] 
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eee ORT, J. 
2 MAGAN LAL MARWARI—JUDGMENT- 
DEBTOR—ÅPPELLANT 


VETSUS . 
Messrs, SITARAM PANNA LAL—Decrzz- 
HOLDER— RESPONDENT 
Limitation Act (IX of 1908), Seh. I, Art. 182 (4) 


Nature of amendment of decree cannot be consider- 
ed by Execution Court. 

Under Art. 182, cl. (4), Limitation Act, it is irre- 
levant to look into the nature of an amendment. 
An executing Court does not sit asa Court of Appeal 
over the Court which has made the decree or which 
bas made theamendment, but only sees whether 
the decree has been amended in order to decide whe- 
ther the application for execution is barred by 
limitation. Bhagwati Koer v. Narsingh Narayan 
Singh (1), Durga Prasad Das v. Kedar Nath Nayak 
(3), Allada Lakshmikanta Rao v. Naddella Ramay- 
ya (4) and Nagendra Nath Dey v. Suresh Chandra 
Dey (5), relied on, Raja Kalanand Singh . v. Raj 
Kumar Singh 12), Held overruled. 


S.C. A. from an order of the District Judge 
of Bhagalpur, dated February 24, 1636, con- 
firming that cf ihe Munsif, dated January 
11, 1936. 

Mr. K. P. Sukul, forthe Appellant. 

Mr. Bindeshwari Prasad, for the Res- 
pondent. 

Judgment.—The point for decisicn in 
this case is an attractive one and at first 
appeared to be one of some difficulty. But 
in my judgment it is concluded Loth by 
principle and authority. 

The judgment-debter is the appellant þe- 
fore this Court and objected under s. 47 of 
the Code of Civil Procedure against the exe- 
cution cfa decree which was made in the 
first instance on August 21, 1930. More than 
three years after the date of the decree 
an application for amendment was made 
on January 5, 1935, and then the applica- 
tion for execution on May 13, 1935, out of 
which this appeal arises. Mr. Bcevor, tLe 
learned District “Judge, relying upcn the 
observations made by me in a judg- 
ment repotied in 11 Patna Law Times [Bhag- 
wati Koer v. Narsingh Narayan Singh (1)] 
has come to the conclusion that the 
application was not barred by limitation. Jt 
js true that my observations are ina sense 
mere obiter as the facts of the case upon 
which reliance was placed iwere that the 
application for amendment was made be- 

ore the decree had become barred by limi- 
ation. But in tLe view I now take the 


: gPservaticng in tLe former case were war- 


(1) 11 PL T181; 125 thd. Cas. 785, AIR 1930 
Pat. 2€6; Ind, Rul, (1920) Pat. 561; 9 Pat, 782, 
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‘ranted both on principle and authority as 
Ihave already stated. f 
Article 182 of the Limitation Act provides 
for various starting points of limitation 
for the execution of a decree, and under 
cl. (4) of the third column it is provided that 
where a decree has been amended, the 
starting point is the dale of amendment. 
Now, ihe words of the Article are quite un- 
qualified, it does not speak of any particu- 
lar form of amendment, whether the amend- 
ment is necessary or otherwise, whether the 
decree is capable of execution without the 
amendment ; it does not qualify as I have 
said the matter of amendment in any way. 
There isa decision of this Court which was 
not relied upon at the Bar in Raja Kala- 
nand Siagh v. Rajkumar Singh (2), where 
this point has been discussed. There 
Chapman, J. and Roe, J. decided that an 
action was baried by limitation as the na- 
tufe of the amendment was such as not to 
give afresh point for limitation. The learn- 
ed Judges in that case, as [have indicate 
ed, discussed the nature of the amendment 
and decided the case accordingly. The 
learned Judges of the Calcutta High Court 
have held a contrary view in the decision 
in Durga Prosad Das v. Kedarnath Nayek 
(3) and the observations which the learned 
Judges in that case made were that an execut~ 
.ing Court dces not sit as a Court of Appeal 
over the Court which has made the decree 
or which has made the amendment, but 
only tosee whether the decree has been 
amended inorder to decide whether the 
application for execution is barred by limi- 
tation. The Madras High Court in the case 
of Allada Lakshmikanta Rao v. Naddella 
Ramayya (4), Rave come to the same con- 
clusion relying upon a decision of their 
Lordships of the Judicial Ccmmittee of 
the Privy Council reported in 63 Madras 
Law Journal 329 [Nagendra Nath Dey v. 
Suresh Chandra Dey (5)][the same case 
is reported in Law Reports 99 Indian 
Appeals 2&3]. Tke same Article of 
limitation was in question in that case. 
But the matter to ke decided was whe- 
ther executicn was barred by limitation 
(2) 2PL J280; 39 Ind. Cas. €24; 3P L W435; A 
move E E 1925 Cal 6£0; 125 Ind. Cas. 292: Ind. 
RTE LJ {04; 154 Ind, Cas. 847; (1934) M W N 
1102; 40 L W 896; ATR 1935 Mad. 97; 7 RM 502; 
58 M 743. 
(5) 63 M L J329; 137 Ind. Ces. 529; A IR 1932 
P © 165; Ind. Rul. (1932) P C 195; 36 C WN 803; 
(1932) AL J 643; 34 Bem L R1065; 55 CL J 528; 
33P LR €21;36 LW 7;9 OWN 681; (2932) M W 
N 817; 591 A 283; 600 1@ wa 
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and whether the date from which limita-. 
tion ran was from the date of an appeal 
which had been preferred in the case. 
Their Lordships of the Judicial Committee 
in the opinion expressed by Sir Dinshah 
Mulla made this observation on the argu- 
ment addressed that the nature of the ap- 
Peal: altered the question: 
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his judgment must -be affirmed -and this 
appeal thismissed with costs. 


N. Appeal dismissed, 


“There is, intheir Lordships‘ opinion, no warrant 


for reading ‘into the words quoted any qualifica- 
tion either as to the character of the appeal or as 
to the parties toit; the words mean just what 
they say. The fixation of periods of limitation 
must always be to some extent arbitrary, and may 
frequently result in hardship. But in construing 
such provisions equitable considerations ar& out of 
place and the strict grammatical meaning of the 
words is, their Lordships think, the only safe guide”. 


Likewise, the learned Judges of the Mad- 


ras High Court, relying upon the decision . 


to which I have just referred, have held 
that it was immaterial what was the nature 
of the amendment—whether the Court had 
jurisdiction to make it or not: in other 
words, the question is in a sense deter- 
mined on the principle of res judicata. 
When the application for amendment was 
made, ib would have been a complete 


answer by the judgment-debtor to the ap- ` 


plication that the decree was already dead 
in the sense of its being barred by limita- 
tion, and the amendment having been 
made it must be presumed that that ques- 
tion bad no substance. 
learned Judges of the Madras High Court, 
it was not competent for the Court below 
in this case tosit in appeal on the deci- 
sion of the Court amending the decree. In 
so far asthe decision of this Court reporte 
ed in Raja Kalanand Singh v. Rajkumar 
Singh (2) appears to hold that thé Court 
may look into the nature of the amendment, 
I have no hesitation in saying that it was 
overruled by the decision of their Lord- 
ships of ihe Judicial Committee of the 
Privy Council in Nagendra Nath Dey v. 
Suresh Chandra Dey (5). Ona parity of 
reasoning, that is to say, if it is impossible 
to look into the nature of the appeal under 
Art. 182, ivis equally irrelevant to look into 
the nature of an amendment. In the case 
before the Privy Council the appeal was 
apparently irregular and incompetent and 
the persons affected by it were not parties 
and the appeal did not imperil the whole 


decree. In- spite of that their Lordships 


gave full weight to the plain meaning of 
the word ‘appeal’ contained in Art. 122: 


In my judgment the decision of the - 
learned Jt\dge ig the Court below. was right, - 


vd 


As held by the’ 


“LAHORE HIGH COURT 
First Oivil Appeal No. 1522 of 1934 
December 10, 1935 
TEK OHAND AND DaALIP SINGE, JJ. 
AFH MAD—DEFENDANT—ÅPPELLANT 
versus 
MUHAMMAD AND OTABRS—PLAINTIFFS AND 
DEFENDANTS — RESPONDENTS 

Custom (Punjab)—Succession—Mikans tribe of 
Shahpur District—Non-ancestral property—Married 
daughters, if exclude collaterals—Riwaj-i-am and 
Wajib-ul-arz—Entries not specifically purporting to 
mention non-ancestral property—Whether refers to 
ancestral property onty—Rattigans Digest, para. 
23 (1)—Statement in—Held, does not correctly state 

existing custom. ia J 
According to the custom prevailing in ‘the 
Mikans tribe, and the Muhammadan land-holders of 
Shahpur District generally, collaterals are excluded 
by married daughters in succession tothe non-an- 
cestral property of a sonless proprietor, but the 
collaterals have a prior right to succeed to his an- 
cestral property. Ghulam Mahomed v. Gauhar Bibi 
(1), Khan Beg v. Fateh Khatun (2) and Bhug Khan 

v. Mahomed (9), referred to. [p. 139, col. 2.] f 
Entries in a riwaj-i-am or wajib-ul-arz, which do 
not specifically purport to mention non-ancestral 
property, must be taken’ to refer to ancestral prop- 
erty only. Nidhu-v. Ram Singh (3), Sham Das v. 
Moolo Bai(4), Rahmat Ali Khan v. Sadigq-un-nisa 
(5), Abdul Rahman v. Natho (6), Mahomed Alam v. 
afizan (7) and Ganga Ram v. Naranjan, Das (8), 
referred to. |p. 138, col 1.] ‘ A : 
The remark in para. 23 (l; of Rattigan's Digest 
to the effect that a person is not an heir.to his 
mateinal grandfather, except in succession to his 
mother, applies to ancestral property. This remark 
is-not a correct statement of the custom as actual- 
ly existing in the Province, Miran . Bakhsh v. 
Mehr Bibi (10), Gobinda v. Nandu (11), Nizam-ud- 
din v. Mohamed Bashir Khan (12), Chanbeli v. 
Bishna (13), Saiful Rahman v. Mohamed Ali Khan 
(14), Kaman y. Ghafoor Ali (15) and Ilahi Bakhsh 

v. Ghulam Nabi (16), referred to. [p. 139, col. 2.] 


TF. C..A. from the judgment of the Senior 
Sub-Judge, Sargodha, dated July 19, 1934, 


Messrs. Mehr Chand Mahajan, R. C. Man- 
chanda and. 8. C. Manchanda, for tLe . 


Appellant. ~- : ; : 
Messrs. Badri Das and J. L. Kapur, for 
the Respondents. : 


Tek Chand, J.—The parties ‘to ‘this 
litigation are Mikans of Mauza Vijh, Tahsil 
and District Shahpur, and their relatione 
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ship will be seen from the pedigree table given below :— 


SIKANDAR 


< I | 
a AG Magsud. Jilal 


. am | 














Enayat o pia td 
| Umar 
Allah: Yar Fateh Khan t 
Enayat Muhammad Baland Khan 
Khan | 
Marad . | Mehar 
‘ ; j 4 Khada Yar 
» Ismail ek 4 ` 
Allah Yar, ; Main Khan. Chuhar, 
died sonless, whose : 
estate is in dispute, 
i | | | 
Rukan Ditta Khan Roshan. Fajra Langar Karam 
| = je I eae 
- Zaidah, Shahabal Muhammad Amir. Bai.Khan. Mughla, Ghulam. 


Muhammad, 
(plaintiff No. i ) | 


| 
| |] | 
Zaidah. Raja. Raja. Saleh. 

















a l Allu. 
i | | 
Barkhurdar, Allah Yar. 
‘Fateh Khan Mahmood Muhammad Khan Abmad, 
| sa 
Ghulam. Sultan Dadu ` doi 
[wa | | Saed. Ri 
Langra. Bhai Khan, 








| | | 
Enyat. Sardara. Taja. Ziadah, ol 





i | | 
ii oe Bahabla. ea ee EN 
Ghaus. 
_. Amir Mitha (plaintigg No. 2.) 
p i | 
Taja. aia ee d 
4 TE iR . Jiwan, Ahmad Khuda a Bakhsh, 
DEE g (plaintif No. 4.) (plaintif No. 5.) (plaintiff No, 3.)- 


~ 
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The lest male-holder of the property was 
Allah ‘Yar, son of Ismail. Allah Yar died 
sonless on September 7, 1909, leaving three 
widows, Musammat Anayatan, Musammat 
Wallan and Musammat Jallan. He had 
four daughters from Musammat Anaya'‘an, 


namely Musammat Fazlan, Musammat Aitan, ` 


Musammat Sattan and Musammat Bakhan. 
He had also a daughter, Musammat Fateh, 
from his third wife Musammat Jallan. 
Musammat Wallan had no child. On 
Allah Yar's death the widows succeeded to 
the usual life-estate and, on the death of 
Musammat Anayatan and Musamma¢é Jallan, 
the whole property was entered in the 
name of Musammat Wallan. Musammat 
Fazlan, the daughter of Allah Yar, and 
Musathmat Anayatan was married to Langar, 
from whom she-had a son Ahmad, defendant 
No. 2. In May 1925, Musammat Wallan orally 
gifted 599 kanals of land in Mouza Sikan- 
darpur and 534 kanals of land in Mouza 
Vijh to Ahmad, defendant No. 2. Muta- 
tions of these gifts were sanctioned by the 
zevenue authorities on April 22, 1926. 

On April 21, 1932, Mohammad and Mitha 
(plaintiffs Nos. 1 and2), who are collate- 
rals of Allah Yar in the seventh degree, 
and Malik Mumtaz Mohammad Khan 
Tiwana of Jakanabad, who claimed to be 
a transferee of tLe reversionary rights of 
plaintifs Nor. 1 and 2, instituted a suit 
against Musammat Wallan and Ahmed for 
a-declaration that the gift by Musammat 
Wallan to Ahmad was invalid and ineffec- 
iual against the reversionary righis cf 
plaintifs Nos. 1 and 2. The other collate- 
rals equally related as plaintiffs Nos. 1 and 
2 were impleaded as pro forma defendunts. 
Three of them, Khuda Bakheh, Jiwan and 
Ahmad, son of Raja, subsequently. applied 
19 be made plaintiffs, and this was done. 
The rame of Malik Mumtaz Mohanmad 
Khan was struck cff the list of plaintiffs, 
as the right of his transferors to get pos- 
session of the land had not yet accrued. 

‘In the plaint it was alleged that the land 
was ancestral qua the plaintiffs and that, 
according tothe custom prevailing in the 
tribe, the gift by the widow of Allah Yar 
in favour of his daughter's son was invalid. 

The suit was resisted by Musammat 
Wallan and Ahmad, who denied the ances- 
tral character of the land and further plead- 
ed that ike plaintiffs being distant colla- 
terals had no right to sue in the presence 
of ihe daughters and the daughter’s scn 
of the deceased male owner, they being 
preferential heirs. The learned Sub-Judge 
held that the enfire land in disput was 

I 


ancestral and; according to the custcm pre- 
vailing’ in the tribe married daughters are 
excluded by collaterals, howsoever remote 
in succession, to ancestral as well as non- 
ancestral property, and that, in any case, 
Ahmad being. the daughter’sson of Allah 
Yar could not succeed to his property ex- 
cept in succession to his mother Musammat 
Fazlan, and as the latter had not yet suc- 
ceeded, he could not be regarded as the 
heir of ‘his maternal grandfather, as laid 
down in para. 23 (1) of Rattigan's Digest. 
On these findings the leerned Judge grant- 
ed the plaintiffs a decree for the declaza- 
tion prayed fcr. Ahmad appeals. 

Beforé us the Counsel for both parties 
have argued—though for different rea- 
sons-— that it was not necessary to decide 
whether the land in dispute was ancestral 
or not. Mr. Mehr Chand for the appellant 
contended that the Answers to Questions 
Nos. 15 and 17 of Wilson's Customary Law 
of the Shahpur District, on which the learn- 
ed Sub-Judge had relied, relate to succes- 
sion of near agnales against daughters of 
asonless proprietor, and that as plaintiffs 
are related to Allah Yar in the seventh 
degree, they are not his “near agnates” and, 
therefore, there was no recorded custom 
showing that the plaintiffs had a preferential 
right to succeed to ancestral or acquired 
property. Consequently, the learned Coun- 
sel argued, there arose no presumption in 
the plaintiffs favour, and as the evidence 
produced by them was wholly insufficient 
10 establish the alleged custom, their suit 
should failon this short ground irrespec- 
tive of whether the property was ancestral 
or not. Mr. Badri Das for tle plaintiff- 
respondents maintained, on the other hand, 
that the Answers to Questions Nos. 16 and 
17 were generel in their terms and dec- 


lared that a married daughter “in no case”. 


inherited her father’s property, whetker 
movable or immovable, ancestral or acquir- 
ed. He pointed out that these Answers 
are emphatically against married daughters 
and make no distinction bebween "near" 
and “distant” agnates, and must be taken 
to mean that collaterals, howsoever remote, 
excluded daughters from all kinds of pro- 
perty. The learned Counsel also relied 
on the wajib-ul-arz of the Settlement of 
1856-8 (Ex. P. 33) and -maintained that the 
onus was equally heavy on the defendants 
with regard to ancestral as well.as non- 
enrestral property, and that they had failed 
to discharge it. After consideration I fing 
myself unable to accept either of these 


„contentions. In my opinion, the wajib-ul- 


. 
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arzis of very little assistance for the de- 
cision of the point before us. It stated 
that 7 yee 

“No share deyolves upon ...the daughter in the 
absence of a writing by the last maleholder.. . 
Any daughter, who des not wish to marry, can 
‘bs’ the owner of the paterbal estate. Ifshe intends 
to marry after- getting possession, thecollaterals of 


- her father who effect her marriage shall be the 


owners of the heritage, and the daughter shall have 
no concern with the heritage of her father. 


It was conceded by Mr. Badri Das that 


cl. 1 of this paragraph did not correctly 


represent the custem as recorded in the 
riwaj-i-am of the second settlement, or as 
actually found existing, according to whic 

it was not open toa sonless propristor to 
make a gift inter vivos of his ancestral pro- 
perty to his daughter to the prejudice of 
his collaterals. Secondly, it is by no means 
clear, what exactly is the meaning of the 
last clause. It seems to give the right to 
succeed, on the marriage of a daughter, 
only to those collaterals who “effect” her 
marriage, which presumably means arrange 
for her marriage and defray the expenses 
on the occasion. It is, therefore, not the 
nearness of agnatic relationship which de- 
termines the right to succeed, but the for- 
tuitous circumstance of individual collate- 
ral or collaterals (whether near or remote) 
having contributed towards the marriage 
expenses. It would seem to follow that a 
distant collateral, who ‘effects’ the marriage, 
would exclude a nearer or equally related 
collateral who does not; and it is not 
easy to say what would be the position 
of several collaterals -who contributed to- 
wards the expenses but not in equal shares. 
It is, however, Doh arnt to ga an 
n these points, for in this caseit Is no 

Alleged that the plaintiffs had ‘effected’ the 
marriage of Musammat Fazlan, or that 
they had contributed towards its expenses. 
The plaintiffs, therefure, cannot derive any 
support from this entry. It may also be 
mentioned that similar entries in other vil- 
lages of this District have been held in 
Ghulam Mahomed v. Gauhar Bibi (1) and 
O. A. No. 665 of 1905, to apply to ancestral 
property only. See also the discussion at 
pp. 293-4* of Khan Beg v. Fateh Khathun 
(2). It is now well-settled that entries in a 
riwaj-i-am or wajibeul-arz, which do not 
specifically purport to mention non-ancest- 
tral property must be taken to refer to an- 
cesiral property only: Nidhu v. Ram 


(1) 1 Lab. 284; 54 Ind. Oas. 419; ATR 1920 Lah, 
9; 10 P L R 1920; 18 P W R 1°20. 
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Singh (3), Sham Das v, Moolo Das (4), 
Rahmat Ali Khan v. Sadiy-ul-Nisa (5), 
Abdul Rahman v. Natho (6), Mahomed - 
Alam v. Hafizan (7) and Ganga Ram v. 
Naranjan Das (8). 
- Questions Nos. 16 and 17 of Wilson’s!Cus= ` 
tomary Law of Shahpur District prepared 
“in 188995 and the answers as recorded 
are also by no means as clear as they might 
have been. But taking them 23a whole, 
I find myself unable to accept the conten- 
‘tion of Mr. Mehr Chand that the recorded 
custom’ must be taken to refer to- “near, 
collaterals only. J have discussed this mat- 
ter at kengih in Khan Beg v. Fateh Khatun 
(2), see particularly pp. 294-7* and it is not 
necessary {orepeat here all that was said 
in that judgment. It will be sufficient to 
say, that nothing has been urged before us 
which could throw any further light on the 
point. In my opinion, having regard to the 
recent Privy Council decisions, the onus 
is initially on the defendants to show that 
the daughters-or their sons exclude the 
plaintiffs from succession to the property of 
Allah Yar. 

The real question for determination, 
therefore, is whether the defendants in this 
case have succeeded in discharging this - 
onus, withregard to either kind of proper- 
ty. Now so far as ancestral property is 
concerned, it may be stated at once that no 
eyidence worth the name has-been produced 
by the defendants to prove the exclusion 
of collaterals by daughters or their issue. 
With regard to non-ancestral prcperty, 
however, we have two judicial instances on 
the presentrecord :(1) Ex. D-1 Musammat 
Jallo v.Musammat Sajadan, decided by 
the District Judge of Shahpur, in which 
daughters were successful against collate- 
rals of the 5th degree in succession to non- 

“ancestral property; and (2) Ex. D-5 Tora 
v. Musammat Mamry decided by the Senior 
Subordinate Judge, Sargodha. In this case 
also the land was non-ancestral and the 
daughters succeeded in excluding collaterals. 
In addition to these, there are the following 
published decisions in which daughters 
were preferred to collaterals gua such pro- 
perty : Ghulam Mahomed v. Gauhar Bibi. 


(3) 2 PR 1909; 1 Ind. Cas, 457; 25 P W R 1909. 

(4) 7 Lah. 124; 95 Ind. Cas. 337;A I R 1996 Lah, 
210; 27 P L R 154. ; 

(8) 13 Lah. 404; 138 Ind. Cas. 280; A I R1932 

. Lah. 353; 33 P L R117; Ind. Rul. (1932) Lah. 468. 

(6) 13 Lah. 458; 140 Ind. Cas. 469; A Í R 1932 Lah, 
591; 33 P L R 770; Ind. Rul. (1932) Lah. 720, 

(1) 15 Lah. 791; 15C Ind. Cas! 46; A IR 1934 
Lah. 351; 35 P L R378; 6 R L 839, - 


42) 13 Lah, 276; 135 Ind Oas. 769; AI R1932 | (8) A IR 1935 Lah. 518; 165 Ind. Cas. 754; 17 Lah. 
Lah. 157; 32 P L R890; Ind. Rul. (1932) Lah. 161. 61; 38 P L R 395; 9 R L 300. . 
: SER *Pages of 1 Lah—[Edh - ` ae 
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(O, Khan Beg v. Fateh Khatun (2) and Bhug 
Bhan v. Mohammad (9), all of which came 
from this District. 

Mr. Badri Das seeks to minimise the 
value of these instances on the ground 
that in none of them did the parties 
belong to the Mikan tribe. This criti- 
cism, however, has no force as, according 
to Answers Ncs. 16 and 17 in Wilson's Cus- 
tomary Law, on which tke plaintiffs them- 
selves rely, the same custom exisis among 
all Musealman tribes of the District except 
Tiwanas and Syeds, in whose case there 
are certain variations. The instanees cited 
do not fall within the exception, as the 
parties in none of them were Tiwanas or 
Syeds. They were Khokhars in No, (1), 
Nocns in No. (2}, Sipras in No. (3) and 
Awans in Nos. (4) and (5). The custom in 
all these tribes being the same as among 
Mikans, all the instances are relevant. 

As against this, not a single instance of 
exclusion of daughters from succession to 
non-ancestral property by collaterals as re- 
motely connected as the plaintiff has heen 
proved by them. The lower Court in its 
judgment at p.46 has referred to certain 
instances but they all relate to ancestral 
property. Instances Ncs. (1) (2) and (3), 
Exs. P. 34, P. 35 and P. 36 referred to by 
the lower Court all relate to the property 
of one Bhai Khan, whose collaterals of the 
2nd degree succeeded on the marriage of 
his daughters. Similarly instances Nos. (4) 
and (5) Exe. P. 37 and P. 39, relate to the 
estate. of one Shamas whose unmarried 
daughter Musammat Umran succeeded 
originally, and on her marriage the prop- 
erty went to ithe collaterals of the 2nd 
degree. Instances Nos. (6) and (7) Exs. P 
38 and P. 40 relate to the succession of cne 
ALmad whcse daughter Musammat Jallan 
originally succeeded and cn her marriage, 
the property went to collaterals of the 2nd 
degree. Similarly instances Nos. (8) and 
(9), Exs. P. 41 and P, 42 relate to the 
succession of one Khanjra or Fajra, whose 

daughters originally succeeded and on their 
` marriage, the property was taken by the 
collaterals ofthe 2nd degree. In none of 
‘these cases, however, has it been shown 
that the property was non-ancesiral, nor 
were tLe collaterals related in the seventh 
or remcter degrees. 

Both parties Jed considerable oral evi- 
dence but the witnesses made vague and 
conflicting statements trying to support the 
custcm as alleged by tLe party who had 

(9) AIR 1934 Lah, fee 150 Ind, Cas, 786; 15 
Lab, 73; 36PL RAAT R D 29. 


summoned them, and were not able to cite 
any Wellestablished instance in support 
thereof. Several of them contradicted them- 
selves on various points and in most cases 
in which the daughters had excluded the 
collaterals, the witnesses eventually admit- 
ted that the land was ancestral. After 
careful consideration I am of opinion that 
the defendants have succeeded in proving 
that according to the custom prevailing in 
this tribe, and the Muhammadan land- 
holders of Shahpur District generally, col- 
laterals are excluded by married daughters 
in succession to the non-ancestral property 
of a sonless proprietor, but that the col- 
laterals have a prior right to succeed to his 
ancestral property. 

The learned Senior Subordinate Judge 
has also held that the gift to Ahmad was, 
in any case, invalid as “he is not an heir 
to his maternal grand-father, except in 
succession to his mother, and for this he 
has relied on aremark in para, 23 (1) of 
Rattigan’s Digest. This remark, however, 
applies to ancestral property. F urther it 
has been held in numerous cases that it 
is not a correct statement of the custom 
actually existing in the province: see 
Miran Bakhsh v. Mehr Bibi (10), Gobinda 
v. Nandu (11), Nizamuddin v. -Mohammad, 
Bashir Khan (12), Chanbeli v. Bishna, 78 
Ind. Cas. 778 (13), Saiful Rahman v. 
Mohamed Ali Khan (14). Kaman v. 
Ghafoor Ali 109 Ind. Cas. 950 (15), Ilahi 
Baksh v. Ghulam Nabi (16) and Aitbar 
Khan v. Abdulla Khan (17). In view of 
these authorities Mr. Badri Das for the 
respondent very fairly and properly ad- 
mitted that he was unable to support the 
judgment of the learned Senior Sub- 
ordinate Judge on this point. On the 
finding on the question of custom, as 
given above, it becomes necessary to de- 
termine whether the property in dispute 
is wholly or partially ancestral qua ihe 
plaintifs. As stated already, the land in 
dispute is situate partly in Mauza Si- 


kandarpur and partly in Mauza Vijh. 
(10) 41 P LR 1916; 31 Ind. Cas, 693; AIR 1915 
Lah. 375:6 PW R 1916. 
(D 5 Lah. 480; 74 Ind. Cas. 644; AI R 1922 Lah, 


His 8 Lah 506, 102 Ind. qis. Hee AIR 1927 Lah, 
510; 48 PL R 564; 9 Lah. L J 3 

(13) 78 Ind. Cas. 778; AIR 1950 Lah. 460. 

(14) 9 Lah. 95; 112 Ind. Cas. 41; AI R1998 Lab, 
285;1L T 40 Lah. 108. 

(15) 109 Ind. Cas. 590; A I R 1928 Lah. 280; 9 Lab. 
496; 29 P L R620. 

(16) 14 Lah. 404; 141 Ind. Cas. 573; A I R ‘1933 
Lah 466; 34 PL R 129; ;.ind. Ral. (1933) Lah 141. 

(17) 16 Lah. 160; 158 Ind, Cas, 220; A I R 1935 Lah. 


425; 37 PL R 405, 
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lt is common ground between the parties 
that Mauza Sikandarpur was originally a 
part of Mauza Vijh, and that it was sepa- 
rated in the course of ihe settlement of 
1905-06. It will appear from the pedigree 
table“ that the ccmmon ancestor of the 
parties was Jalal, son of Sikandar who lived 
more than 200 years ago. The land, there- 
fore, cannot be held to be ancestral unless 
there are materials on the record from 
which it may be inferred with reasonable 
certainty that it had come to Allah Yar 
by inheritance from Jalal. The learned 
Senior Subordinate Judge has observed 


that 

“The land in dispute comprises malkiyat and sha- 
milat lands and that it was in possession of Allah 
Yar, the busband of the donor, in the first regular 
settlement of 1856-58,” 


‘We have spent considerable time in 
examining the revenue entries which have 
been placed on the present record, but find 
it impossible to connect the land in dispute 
with that which washeld by Allah Yar in 
in 1856-58, nor can we say definitely how 
much of the landin dispute was malkiyat 
in the hands of Allah Yar and how much 
of it was shamilatin that settlement or in 
the sec-nd regular settlement. Ifthe en- 
tire land was malkiyat of Allah Yarin 
1856-58, the case would be easy of decision, 
for we find it impossible to hold that it was 
ancesiral qua the plaintiffs. The lower 
Court has largely relied on the note to 
the pedigree ‘table of the: proprietors of 
Mauza. Vijh prepared in tke course of the 
second regular settlement (Ex. p. 48 printed 
at p. 85 of the paper-book). It is stated 
therein that Mauga Vijh was originally found- 

ed by Vijhour, common ancestor of the 
parties 532 years ago, and that it was deser- 
ted sometime later, and was refounded by 
Sikandar with the assistance of his sons, 
Jalal and Daniyal, about 200 years ago, 
and that it has not teen deserted since. 
There is, however, a complete blank as 
to how the various land-hoiders held the 
land during this period of 200 years which 
elapsed after the second foundation of the 
village. The earliest record is that of 
1856-58 which shows that there was great 
disparity in the lands held in ownership 
by the descendants of Enayat and those 
of Dilawar, sons of Jalal. The area owned 
by the former was 800 odd ghumaons, while 
that owned by the latter was 1,323 ghumaons. 


Among the descendants of Itnayat, Allah. 


Yar is entered as the owner of 163 ghumaons 
while Mian Khan of 333 ghumaons 
only. Besides, in khata No. 23 we 
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find Dilawar’s descendants holding four 
Shares, while a stranger, Dayal Singh: 
Arora, owned four shares in this khata. 
In other khatas also the land is held by 
various persons in different shares, which 
is inconsistent with the theory that the land 
had descended among the descendants of 
the original founders according to ances- 
tral shares. The onus of proving the ances- 
tral nature of the land was clearly on 
the plaintiffs, but in view of all the facts 
set out above andthe circumstance that 
the tenure of the village was bhayyachara 
possession being the measure of ownership, 
it cannot be said that they have succeeded 
in discharging it, merely by the recital 
under the pedigree-table of the second 1889- 


. 95 regular settlement that the village was 


founded by their common ancestor several 
centuries ago and that it has not been 
deserted since. Fhis question was consi- 
dered at lengthin a recent decision of this 
Court in Shib Singh v. Suba Singh (18), in 
which the rulings relied upon by the lower 
Court, namely Natha Singh v. Mangal (19), 
and Umra v. Khotu, 62 Ind. Cas. 984 (20), 
were considered and explained. I, there- 
fore, hoid that “such of the land in 
dispute as can be traced to the ownership of 
Allah Yarin the khewat of 185C-58, cannot 
be held to be ancestral qua the plaintiffs. 
With regard to the land which was 
sieamilat in 1856-59, the materials on the 
record are unfortunately in such a con- 
fused state that it is not possible for us 
to come to any definite conclusion. For 
some reascn, which has not been explained. 
on the record, the usual procedure of- 
having a tabular statement tracing the 
khasra numbers of the -land in dispute to 
the earliest available revenne records was 
not followed. The Special Kanungo, who 
was examined on interrogatories, gave 
incomplete and unsatisfactory replies, from 
which no definite conclusicn can be arriv- 
ed at. We have spent considerable time 
in wading through the documents, which 
have been placed on the record by the par- 
ties, but in spite of the assistance cf both’ 
the Counsels who had spent considerable 
time and labour over it it has not been 
possible totrace satisfactorily any of the 
khasra numbers in dispute to the land 
owned by Allah Yar in the settlement of 
1856-57. In these circumstances the only 
course open to us isto send the case back 
CS A IR 1935 Lah. 658; 159:Ind. Cas. 837;8R L 


28. 
(16) 90 P R 1914; 26 Ind. Cas, 812; A I R 1914 Lah, 
373; 237 PL R 1915. i 

(20) 62 Ind. Cas, 984. . 
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to the lower Court with the direction that 
the Special Kanungo, or some other revenue 
official, be examined dgain and a tabular 
statement prepared showing the khasra 
numbers of the land in dispute and the cor- 
responding khasrz numbers in the three 
regular seitlements giving in each case 
the entries in the proprietary column. 
It may also be stated that Mr. Badri Das 
argued before usthat the question that 
the shamilat land was ancestral is res judi- 
cata by reason of a certain decision in 
a civil suit between the ancestors of the 
parties. The plaint in that suit ‘is print- 
ed at p. 70 of the paper book but the 
jawab dawa and the decision of Mr. Rose, 
Subosdinate Judge, who decided the case, 
do not appear to have been placed on tke 
record. A translation of the judgment on 
appeal by Mr. Bullock, Divisional Judge, 
dated February 25, 1892, is also on the record 
but has not been printed. From tke plaint 
and the translation of the judgment of tLe 
Divisional Judge it is not possible to ascer- 
tain-definitely what the pleadings of the 
parties weie and what was the exact cecis- 


ion given‘in that case. In order to eneble 


us to adjudicate upon the plea of res judi- 
cata raised by the Counsel, it seems neces- 
sary to have before us the record of the Civil 


Suit No. 39 cf 18:0, Sahib Khan v, Moham- 


mada, instituted on February 12, 1890 and 


decided by Mr. Rose, Subordinate Judge,’ 


on October 25, 1891, and that cf the appeal 


decided by the Divisional Judge on Febru- 
Subordinate 


ary 25, 1892. The Senior 
Judge will arrange to send these records 
with the report of the Special Kanungo or 
the revenue official. 

Both Counsel have been directed to cause 
their respective clients to appear before 


the Senior Suborordinate Judge, Sargodha, 


on January 13, 1936, on which date the 
learned Judge will give a date on which the 
Special Kanungo or another revenue official 
is to appear, when directions will be given 
to him toprepare the necessary statements. 


The return shall be submitted to this Court’ 


on or before March 16, 1936. 
D. Order accordingly. 
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DHAVLE, J. ; 
PARMESHWAR PANDAY— APPELLANT 
versus 


RAMDHARI AND OTHERS—RESPONDENTS: 
Res judicata—Co-gefendants—Rent suit—Decision 
pn title between Mefendants necessary—Court pro- 


nouncivg it—Defendant affected not appealing—Pro~ 
nouncement becoming conclusive—Subsequent suit 
between one of them and an assiggee from the other 
—Same question cannot be re-agitated— Landlord and 
tenant ~Estoppel—Shikmi tenant already in posses- 
sion acknowledging tenancy to new pattia-herder— 
Whether estopped from denying his title—Whether 
can claim adverse possession without previously 
giving up possession. 

Where ina rent suit against two defendanta, it 
becomes necessary for the Court to pronounce be- 
tween the conflicting titles of the defendants and the 
Court does proncunce in favour of one, but the other 
does not goin appeal against the pronouncement, 
thus allowing it to become conclusive, the matter 
becomes res judicata in a subsequent suit between 
one of the defendants and an assignee of the other, 
Maung Sein Done v. Ma Pan Nyun (2), relied on. 
Krishna Chandra Golder v. Mohesh Chandra Saha 
(4) and Raghunath Kumari v. Deo Narain Rai (5), 
referred to, Sakadeb Dhali v. Ram Rudra Holder 
(3), distinguished. 

A shikmi tenant was already in possession and 
when the land was subsequently settled with a new 
patta-holder, the tenant acknowledged tenancy to 
the new comer. The patta-holder soid the land to a 
third person who sued the shikmi tenant for rent. 
But the shikmi tenant denied the title of the pattu- 
holder thrcugh whom the vendee was claiming end 
also set up his cwn title by adverse possession : 

Held, that there wes no estoppel between tke 
patta-holder and his vendee on one side and the 
shikmi tenant onthe other. It was not necessary: 
for him, for setting up adverse pcssession against 
the new patta-holder, to give up possession to him,' 
Bilas Kunuar v. Desraj Ranjit Singh Q), distin- 
guished. 5 i 


C. A. from the appellate decree of the’ 
Sub-J udge, Arrah, dated June 8, 1933. 


Mr. B. P. Sinha, for the Appellant. 

Mr. D. N. Varma, for the Respondents. 

Judgment.—This is an appeal by the 
plaintiff who in 1927 purchased four acres 
out of an area of 4.05 acres recorded in ihe, 
survey and settlement as the occupancy 
holding of Harbans, defendant No. 3.. 
Bikram Rai, father of defendants Nos. 1 
and 2, had been recorded as the shikmi 
tenant of the holding, and the suit was’ 
brought for an apportionment of the rent 
payable by the shikmi tenants between the, 
plaintiff, as purchaser and defendant No. 3 
as vendor, and for recovery of back rents. 
due to the plaintiff from defendants Nos. 1 
and 2 by reason of his purchase. The 
trial Court found that defendants Nos. 1 
and 2had a title to the holding indepen-’ 
dent of defendant No. 8; that defendant. 
No. 3 had conveyed nothing to the plain- 
tiff; and that the plaintiff's claim of title 
through defendant No. 3 was barred by 
res judicata and limitation or adverse pos- ` 


session. The suit was accordingly dis-. 


missed and an appeal which was heard by 
a Subordinate Judge failed. It has been 
urged before me on behalf of the appellant 
that the decision of the lower Oourts ig” 
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wrong for more than one reason. , Ib is 
said that in the first place there Was an 
admission by Bikram Rai that he held the 
land shikmi under defendant No. 3, which 
now estops defendants Nos. 1 and-2. It is 
next urged that the Record of Rights, which 
was finally published in January 1912, 
supports the claim of the plaintiff, and that 
the lower Courts have erred in their view 
of res judicata as regards the ejeciment suit 
of 1915 and the rent suit of 1918. It is 
also urged that there could be no adverse 
possession for defendants Nos. 1 and 2 
to assert until they gave up their possession 
as shikmidars to defendant No. 3,as the 
person who had put their father in posses- 
sion as shikmi tenant. On the other hand 
it has been urged on behalf of the respon- 
dents that even apart from the question 
of res judicata, the matter is really con- 
cluded by the findings of fact. of the Courts 
below. ; 

The plaintiff's case was that the hold- 
ing of 4.05 acres originally belongéd to his 
ancestors but was put up to sale in execu- 
tion of a rent decree and purchased by the 
landlord, the proprietor of the Dumraon 
estate, who in 1907 settled it with defen- 
dant No. 3 for seven years under a re- 


gistered patta (Ex. 5), and that it was dee. 


fendant No. 3 who brought Bikram Rai, 
father’ of defendents Nos. 1 and 2, on the 
land as a shikmi tenant. The story that 
the land originally belonged to the ances- 
tors of the plaintiff was disbelieved by 


the trial Court, which pointed out that the 


rent receipts produced in support of the- 
story were not showa to refer tothe land 


now in dispute, especially on accoant of 
“the difference in the jama. ‘The Record 


of Rights showed Bikram Rai as a shikmi 


tenant in possession for 20 years, and as 


this was in 1912, itis clear that it clashes 
with the plaintiff's story that Bikram Rai 
was brought upon the land by defendant 
No. 3 after the patta of 1907. In 1910, 
while the settlement proceedings were go- 


ing on, Bikram Rai made a complaint to’ 


the Magistrate against defendant No. 3 
and others;in which it was slated that 
there had been a dispute between the 
parties regarding a field as to which he 
had received a parcha. In his examina- 
tion on that complaint Bikram Rai stated 
that he was the shikmi tenant of Harbans 
(defendant No. 3). Referring to this docu- 
ment, on which much stress has been laid 
béfore me, the learned Munsif said that 
he was not inclined to? believe the story 


of defendant No, 1, thatthe Bikram Rai- 
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referred io in the plaint “must have been 


somebody else and not his father." But 
he observed that it was very difficult to 


connect the land now in dispute with the’ 


field which was the subject-matter of the 
dispute cn that occasion, and that further, 


even supposing that the lands were 
identical, the admission was not conclusive 
proof. j 


- The learned Subordinate Judge who 
heard the appeal refers to the petition of 
complaint and Bikram Rais examination 
on it, but does not give his own findings, 
nor does he express his dissent in any way 
from the views of the trial Court. Even 
if the story of shikmi in the petition of 
complaint or the examination upon it were 
to be taken to refer tothe shikmi found 
in the Record of Rights, it is clear as 
regards the shikmi set up by the plaintiff, 
namely, a shikmi under defendant No. 3 


after the patta of 1907 from the Dumraon ` 


proprietor, that if Bikram Rais shikmi 
interest dates from before Harbans's patta, 
as is shown by the Record of Rights, 
there can obviously be no estoppel sbe- 
tween him or his sons, defendants Nos. 1 
and 2, and Harbans or his purchaser, the 
plaintiff, and the contention on behalf of 
the appellant that the shikmidar could not 
set up the plea of adverse possession against 
Harbans or his purchaser until he gave up 
his possession as shikmidar, which was 


rested, before me, on Bilas Kunwar v.’ 


Desraj Ranjit Singh (1), would be unfound- 
ed. Bikram would on that footing have 


‘been inducted upon the land not by 


Harbans, but by the original tenants who ` 


were sold out by the landlord before 1907 ; 
and it would not be necessary for him 
to give up possession to the new raiyat of 
1907, Harbans, before setting up adverse 
possession against him. s 
will now turn to the litigation on 
which the plea of res judicata has been 


raised and found in favour of the defence . 


by the lower Courts. In 1915 the Dum- 


raon proprietor brought a suit for eject- , 
ment against Harbans and Bikram on the | 


ground that the land was his khas land, but 
had been given to Harbans under a seven 
years’ lease and that this term had ex- 
pired. Harbans contested the claim on the 
ground that though in accordance with 
the prevailing custom in the plaintiff's 
estate he had been given aseven years’ 

(D 37 A 557; 30 Ind. Cas. 299; A IR 1915 P C 93; 
42 I A 202; 190 W N 1207; 29M LJ 335; 2L V 


830; 18 MLT 248; 13AL J 991; 17 BomeL 4k 
1006; 220 Ld 516; (1915) M W N57 (PO). 
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patta, what he had taken under it was the 
right of occupancy. Bikram, on the other 
hand, contended that the land was his 
guzashta, ancestral holding, and that he 
was not a shikmi tenant of Harbans and 
was not liable to ejectment on the expiry 
of Harbans'slease. The trial Court found 
that the land had not been shown to be 
the khas land cf the plaintiff, that the 
settlement with Harbans, then defendant 
No. 1, by means of the patta was a “pen 
and paper transaction,” that defendant 
No. 1 had never taken actual pogsession 
of ‘the land under the paita nor ever paid 
rent for it, and that defendant No. 2, Bik- 
ram Rai, was in actual possession on his 
own eccount and would have had to be 
treated as a trespasser but for the fact 
that in the survey and settlement he was 
recorded as a shikmi tenant. On these 
findings the ejeclment suit was dismissed. 
There was an appeal by the plaintiff land- 
lord, and the Subordinate Judge who heard 
the appeal agreed with-the trial Court in 
disbelieving the plaintiff's story of khas pos- 
session before the alleged seven years 
settlement with defendant, apparently re- 
garded the patta asa colourable transac- 
tion, and found in accordance with the 
Record of Rights that defendant No. 2 had 
been in possession as a tenant for more 
than 20 years. The appeal was, therefore$ 
dismissed. < 
: The learned Munsif, who tried the suit 
out of which the appeal before me has 
` arisen, carefully considered the question of 
‘res judicata apart from the question of title 
(that is to say, title irrespective of res 
judicata) and came'to the conclusion that 
the decision in the ejectment suit that 
Harbans had taken nothing under the patta 
operated as res judicata between the co- 
defendants Harbans and Bikram Rai. The 
lower Appellate Court has taken the same 
view. That there was a conflict of interest 
between these co-defenanis in that suit is 
obvious and is not disputed. The learned 
Munsif also held that it was necessary in 
that suit to decide the conflict between 
the co-defendants in order to give ihe 
plaintiff appropriate relief. This has been 
contested by the learned Government 
Pleader who appears for the appellant and: 
who has urged that the landlord’s eject- 
ment suit would have failed in one of 
three contingencies: (1) it would have 
failed if defendant No. 1 had succeeded 
in establishing his occupancy right; (2) it 
would have a: if Bikram Rai, defen- 
dant No, 2, ` succeeded in showing 
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that Ha had been rightfully inducted on the 
land by some person other than defendant 
No, 1, and (3) it would also have failed 
if Bikram had a permanent title under 
Harbans, and Harbans a permanent title 
under the plaintiff. 

But before considering why exactly the 
suit failed and assessing the effect of the 
failure, it is desirable to appreciate the 
nature of the suit and the possibility of 
giving any relief to the plaintiff in order 
to make it clear what it was that the 
Court was called upon to decide on that 
occasion. The plaintiff could only succeed 
on proof of his story, namely that the 
right of Harbans had come to an end by 
reason of the expiry of the seven years’ 
lease which alone gave him his title and 
that Bikram Rai was only a shikmidar 
under Harbans and was, therefore, not 
entitled to be on the land after the expiry 
of Harbans’s right. These matters were 
both disputed and were actually put in 
issue. They were also actually decided ; 
and itis to be noted that they involved a 
conflict of interest between the defendants, 
Bikram claiming an independent right of 
occupancy, while Harbans deposed (Ix. C) 
that Bikram had merely dispossessed him 
by force. It is.true that the suit was dis- 
missed; but as was pointed out in Maung 
Sein Done v. Ma Pan Nyun (2), there is no 
principle or authority on which it can be 
said that the doctrine of res judicata does 
not apply as between co-defendants ina 


‘previous suit if no relief has been granted 


to the plaintiff in'that suit. The decision 
definitely negatived the occupancy right set 
up by Harbans; and it has to be re- 
membered that according to the plaintiff in. 
the present case itis in subordination to 
this occupancy right of Harbans that Bikram 
or his sons, defendants Nos.1 and 2, have: - 
their shikmi right. The dismissal of the 
suit was, itis true, directly based not on 
the finding against Harbans’s right of 
occupancy but on the finding in favour of 
the independent shikmi tenancy of Bikram, 
the second of the three contingencies 
formulated by the learned Government 
Pleader. This latter finding, however, was 
also destructive of Harbans’s claim; and 
there is authority for the view that in such 
circumstances Harbans could have appealed 
against the decision on the ground that 
notwithstanding the dismissal of the suit, 

(2) 10 R 322; 137 Ind. Cas. 328; AIR1932 P Q 
161; 59 I A 247; Ind. Ru}, (1932) P.C184;. 86 O0 W N 
726; 55 CL J 403; 34 Bom. LR 1040; 6 ML J 
CO AL J 785; 33 PUR 519; 36 L W 1 
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he was adversely affected by the panounce- 
mentin favour of the co-defendant. Asa 
matter of fact, the lower Courts have also 
dealt with the matter on the footing that 
thé *decisicn in the ejeclment suit was cnly 
a piece of evidence; the learned Subordi- 
nale Judge calls it a strong piece of 
evidence in the present case instead of 
operating by way of res judicata. Even 
ifthe decision. is regarded in that light, 
the result in their opinion was apparently 
thesame. — 

In 1918 the Dumraon preprietor brought 
a suit for rent against Harbans and Bikram 
Rai’s sons. Harbans did not appear in 
spile of a summons. Bikram Rai's sons 
contended that Harbans was never a 
tenant of the holding; that the settlement 
by patta with him alleged by the landlord 
was a collusive transaction not binding 
upon them, es (they said) had been decided 
in the previous suit for ejectment; that 
they were the tenants of tke land and were 
liable to pay a much smaller rent than that 
shown in the Record of Rights according to 
Harbans’s patta. The first point framed 
for determination in that rent suit was 
whether defendant No. 1 (Harbans Singh) 
had any concern with the land in suit, and 
this was answered by the Court in the 
negative on the ground of res judicata; 
having regard to the original and the 
appellate judgments in tte.ejectment suit, 

_. The learned Munsif who tried the present 
suit was of opinion that this decision in the 
rent suit was also res judicata as between 
Harbans ‘and the other defendants Nos. 1 
and 2. As to this, the learned Subordinate, 
Judge began by observing thatin arent; 
suit no question of title in its entirety can- 
be decided, and that, therefore, if any 
finding on title is recorded in such a suit, it 
would not bind as res judicata. In support 
of ‘this observation he cited a ruling 
Sahadeb Dhali v. Ram Rudra Halder (8) 
which does not seem to have any application 
to. the facts of the present case. That was 
a ruling in which a distinction was made 
between cases in which the defendant sets 
up atitlein himself as against the plaint- 
iff landlord and cases in -which he denies, 
the relationship cflandlord and tenant. by 
setting up the title of a third person. or 
claiming that heis not in occupation ofthe, 
land ora tenure which existed , but has. 
expired. In tke lattter class of cases no: 
uestion of title can properly be. said to be 
decided in the. rent spit. In.the former 
however, a question -of title is directly, 
(810 G W N8200 TNI, 
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raised between the plaintiff and the defend- 
ant, and, if decided, will obviously give 
rise to res judicata. In the rent suit with 
which we are dealing, the question that 
arose wascfa different kind. The Record 
of Rights showed defendant No.1, as the 
occupancy raiyat, while the plaintiff's case 
was that Harbans was only entitled to 
cultivate the lands for seven years under 
the patta of 1907 and that the term cf that 
patta had expired, The Record cf Rights 
also showed Bikram as the shikmi raiyat 
(for 20 years’ That, of course, was no, 
reason “for impleading Bikram’s sons as 
defendants Nos. 2 and 3 in thatrent suit. 
It is obvious that the landlord impleaded 
them on that occasion because it had been 
held by the Courts in the ejectment suit 
and appeal that the settlement with 
Harbans by means of the patta was 
collusive and that the person really in 
possession was Bikram. In the rent suit; 
therefore, it became obviously necessary for 
the Court to pronounce between the con- 
flicting titles of Harbans and Bikram, and 
tte Court did pronounce in favour of 
Bikram. That Harbans took no part in the 
suit does not affect the application of the 
doctrine of res judicata. His title as the 
person entitled to receive rent from 
Bikram or his sens in respect of the holding 
was clearly in issue and was definitely 
negatived. 1n 

Tt is true that the suit was dismissed as 
against Harbans, butit is obvious that in 
spite of this dismissal Harbans could have 
appealed on the ground that his title vis-a: 
vis Bikram or his sons had been negatived: 
see Krishna Chandra Goldar v. Mohesh 
Chandra Saha (4) and Raghunath Kurmi v. 
Deo Narain Rai, 40 Ind. Cas. 771(5). It 
seems to me, therefore, that the learned 
Subordinate Judge fell into an errorif he 
really meant to hold (for he seems to have 
qualified, later on, what he had said on thle 
case from Sahadeb Dnali v. Ram Rudra 
Halder (3)) that no res judicata could be 
founded on the decision of the rent suit of 
1919. But this.cnly adds to the strength 
of the findings of fact of the lower Appellate 
Court against the appellant. The trial 
Court referred to the absence of any, 
evidence that Harbans had ever paid rent 
to the landlord in respect of this holding 
and to the fact that defendants had pro- 
duced rent receipts since 1928. The, 
appellant's story of the landlord's settlement, 
with Harbans and the shikmi settlement 

(4) 9.0 WN 584 ; : a! ani 

(5) 40 Ind, O83, 771; ATRN eat. 350, ia 
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by Harbans with Bikram who is now 
represented by his sons rests substantially 
on the documents produced by the parties 
in the case. His oral evidence has been 
discussed by the Munsif and characterised 
as quite worthless. As to the documents 
ihe principal ones . have been noticed so 
often that there .is really nothing more to 
say about them, especially as the lower 
Courts took care to consider the matter 
even on the.:fooling that the decisions in the 
ejectment suit and the rent suit did not 
form res‘yudicata but were merely evidence 
tobe explained away by the -plaintiff in 
the present- suit. It seems to me impos- 
sible, therefore, to interfere with’ the 
decision of the lower Courts, that Harbaus 
had no‘title to convey tothe plaintiff by the 
kobala of 1927. 

The only other point that has been raised 
before me is the question of adverse 
possession, with which I have already dealt 
in part. If the appellant had succeeded 
in showing that Bikram came into posses- 
sion of the holding under Harbans, it 
would undoubtedly not have been open to 
Bikram or his sons to set up adverse posses- 
sion before surrendering the land to the 
person who had inducted them, But the 
Record of Rights, as I have already said, is 
inconsistent with a shikmi settlement by 
Harbans who had had nothing todo with 
the land before 1907; and in his deposition 
in the ejectment suit Harbans spoke of 
Bikram forcibly taking possession of the 
land in or after 1317. The adverse posses- 
sion, moreover, claimed on behalf of 
Bikram or his sons is not now set up for the 
first time. It was, as we have seen, asserted 
in the ejectment and the rent suit, and 
further accepted by the Gourts on that 
occasion, and the present suit was brought 
more than 12 years after the appellate 
decisicn in the ejectment suit. The points 
urged before me on behalf of the appel- 
lant all fail. The finding of fact that 


Harbans had no title to convey to the- 


plaintiff in 1927, so far as it is a finding of 
fact, is binding on me; and, so far as it is 
a question of law.basèd on inference from 
documents and the decisions of the Courts, 
is not vitiated by any error of law especially 
as the lower Courts have also dealt with 
the matter on the footing that there-was no 
res judicata but that the earlier decisions 
only furnished strong evidence which it was 
necessary for the plaintiff-appellant to 


meet. The appeal fails and is dismissed 


with costs, 


D. J _ Appeal dismissed. . 
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SIND JUDICIAL COMMIS- 
*  SIONER’S COURT. 
First Civil Appeal No. 45 of 1935 
August 26, 1936 
Davis, J. C. AND RUPOHAND, A J.O. 
F. O. THAKURDAS.MENGHRAJ— 
APPELLANT 

I versus 

BHAWANJI AND ANOTHER — RESPONDENTS. 

Injunction—N wisance—Considerations to determine 
if a particular act is a nuisance—Area which is 
partly industrial and partly residential—Discomfort 
caused by mill. h , 

In deciding whether, in any particular case, & person 8 
right has been interfered with and a nuisance thereby 
caused, it is necessary to determine whether the act 
complained: of is an inconvenience materially inter- 
fering with the ordinary physical comfort of human 
existence, not merely according to elegant or dainty 
modes and habits of living, but according to plain 
and: sober and simple notions obtajning among the 
people. The Oourt must also take-.into account the 
circumstances and character of the locality in which 
the complainant is living. In India the discomfort 
caused by a mill must necessarily be determined 
according to the notions obtaining among the people 
inhabiting the locality in question. Where the 
locality is both an industrial and residential locality, 
residents cannot expect the same amenities as those 
living in locality which js entirely residential, 
Vandeerpant v. Mayfair H otel Co, (2) and Walter v. 
Selfe (2), applied. 

Mr. D. N. O'Sullivan, for the Appellants. 

Mr. Assudomal Rewachand, for the Res- 
pondents. ow 

Davis, J. C.—This is an appeal from 
the judgment and décree of the learned 
Additional Judicial Commissioner 10 which 
he: granted an injunction against the ap- 
pellants in the following terms : 

«I would order that tha, defendants (appellants). 
should stop working of their mill between 7 P.M. 
and 7a. M. {next morning). This would leave the 
defendants to work their mill during the day from 
7a.mĮm to7 P.M. I trust the defendants would take 
early steps from to-day to reduce the nuisance to 
the minimum during the working, hours of the day 
and if nothing is done, say within the next three 
months, and the complaint still remains unredress- 
ed, the plaintifis (respondents) should take such steps 
as they may be adivised.” . 

The injunction so granted was embodied 
in“ a decree and ‘it ‘is against this Jecree 
that’ the appellants have appealed. Lhe 
repondents have filed crosa-objections ask- 
ing that the injunction that has been 
granted for the night should also be 
granted for the day. The suit arose from 
the complaint of those who occupy a house 
opposite the appellant's mill which is a mill 
for grinding and cleansing grain and in 
particular gram, and their complaint was 
that their rest was disturbed by the noise, 
that they’suffered injury from the blowing. 
of dust and from fout smells and odours 
which came from the defendants’ premises 
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during the rains when the grain was wet. 
The learned Additional Judicial Uommis- 
sioner came .to the conclusion that so far as 
the night was concerned, there was a 
nujsance which, regarding all the circum- 
stances of the case and the locality in which 
the mill was situated, was not justified 
and he granted an injunction for the night 
hours in the form we have indicated refus- 
ing the injunction during day. 


Now, after the appeal came before us 
and the Judges of this Court went to the 
locality and saw the mill, certain measures 
have been taken by the appellants to miti- 
gate the nuisance. As a result, in our 
opinion, there is no nuisance from the noise 
about which reasonable complaint can be 
made during the day. It appears also clear 
to us that the injunction as far as the 
night hours are concerned, cannot be in 
the absolute terms in which it has been 
granted, but must be qualified in the 
manner in which such injunctions are 
usually qualified. So far as the dust 
nuisance is concerned, we are of opinion 
that it has been mitigated and that if the 
appellants raise the second exhaust trunk 
or chimney to the height of the first and 
fix upon both trunks square cowls to catch 
the dust, all that can be reasonably re- 
quired under the circumstances will have 
been done. We also think that if the 
appellants use ‘any part of the flat roof for 
the storage of the grain they should make 
provision as they have already made provi- 
sion on another part of the roof by the 
building of a wall, to prevent the dust 
being blown from the grain into the house 
of the plaintiffe-respondents. The appel- 
lants appear to us hitherto in good faith 
to have carried out the suggestions of the 
Court and, therefore, so far as the day is 
concerned, we do not think it right to 
accede to the request of the respondents to 
extend the injunction that has been granted 
for the night to the day, more particularly 
in view of the fact that an injunction to this 
effect was not granted by the lower Court. 
We cannot now find that so far as the day 
is concerned, any actionable nuisance arises 
from the noise, dust or smell. The learned 
Judge has dealt with the case at length 
and he appears to have accepted the 
opinion of the Assistant Director of Public 
Health who gave evidence at the request 
of the plaintiffs. The substance of his 


evidence is set out in the judgment and 


is as follows: 
“In my opinion the mill is a nuisance on account 
of the flour dust blown about by the wind into 
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the houses opposite and the incessant noise made by 
the machinery During the rains an addi- 
tional nuisance is caused by the smell of spoilt Acur 
and grain. .... n ; 

and at the end of his judgment the learned 
Judge says: 

“After giving my very best consideration to all 
that has been urged by the Oounsel for the defen- 
dants and applying the principles of law in the 
cases quoted above, to the facts of the present case, 
and making every allowance for the character of 
the locality and the habits and manners of the 
people living there, I hold that the nuisance com- 
plained of is intolerable and in my opinion this is 
a fit case for a perpetual injunction. From the 
evidence, as it stands on the record, and from what 
I have*seen of the mill, I have no doubt whatso- 
ever that the nuisance complained of by the plain- 
tiffs ought to be stopped in the interest of the 
health of the people living opposite the mill. In my 
opinion a clear case ismade out for injurction as 
prayed for, and the circumstances of the case do 
warrant such anorder. This would, however, mean 
complete stoppage of the business of the defendants. 
I do pot know how the matter can be remedied ia 
any other way. However I would take a merciful 
view of the case and give a chance to defendants 


s.es... 


He then sets out the order of the Court 
which we have before referred to and which 
as an injunction requires certain modifica- 
tions. Now this may well have been a 
fair statement of the case before the altera- 
tions in mitigation of the nuisance were 
carried out by the appellants. But the 
rattle which in large part proceeded from 
loose belts has now been mitigated. There 
is, it is true, no concrete foundation for the 
engines and the building was not design- 
ed and built for the purpose for which it 
is now used. But this lucality 18 now un- 
doubtedly, in part, an industrial locality. 
It is in fact a mixed residential and in- 
dustrial locality and those who live there 
vannot expect the same amenities as those 
who live in a locality which is entirely 
residential. Therefore, we donot think it 
is reasonable to require that the appellants 
should fix their machinery more firmly upon 
conerete foundations. The result of the 
alterations they have carried out is, in our 
opinion, a very distinct abatement in the 
noise and the locality during the day is 
a noisy locality. So far as the dust 
uuisance is concerned, that again has been 
much mitigated by raising the height of 
the exhaust trunks or chimneys. But we 
think that it is also for the respondents 
to do their part and not to take up an | 
entirely obstructive attitude; and that while 
the appellants will raise the height of 
the second trunk and fix upon both trunks 
square cowls; it is, we think, open to the 
respondents to fix sun shades upon their 
windows and thus mitlgate any nuisance 
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that may remain. So far as the nuisance 
from the smell of spoilt flour and grain 
is concerned, we do not think thatit isa 
nuisance specially to be attributed to the 
actions of the appellants. The locality is 
the locality of a grain market; grain shops 
surround the house of the plaintiffs; and 
on rare Occasions when it rains .in Sind 
a certain amount of temporary unpleasant- 
ness must be expected. But we do not 
think that the nuisance that arises there- 
from will give the plaintiffs any cause of 
action in this respect against the appel- 
lants. It is a nuisance common to the 
locality and is to be expected, 

The injunction, therefore, that has been 
passed by the lower Gourt, we tnink, 
should be inodified in this way. We think 
that the hours should not be from 7 P.M. 
to 7 A.M. as that condition is somewhat 
stringent for a locality which is partly in- 
dustrial. We think that the sleep of the 
occupants of the respondents’ house will be 
preserved if the injunction for the night is 
limited to the hours from 10 p. m. to 
64. m. and instead of the injunction being 
an injunction in unqualified terms, that is 
tosay, an injunction restraining the ap- 
pellants absolutely from working their mill 
during the specified hours, we think they 
should be restrained from working their 
millin the hours specified, that is to say 
from 10 r. m. to 6 a. M. in such a manner as” 
to cause no nuisance or‘injury to the plain- 
tiffs-respondents or their family or other 
inmates or occupiers of the plaintiffs’ said 
house. This injunction is in the usual form 
which can be found in Seton’s Judgments 
and Orders. We think, therefore, that the 
order of the lower Court should be varied 
and the injunc.ion should be modified as 
indicated above. The cross objection filed 
by the respondents will be dismissed, 
except that it is ordered thatthe second 
exhaust trunk is to be raised to the height 
of the tirst exhaust trunk anu that square 
cowls are to be fixed upon both trunks, 
This should be done within one month. 
Each party will bear his own costs both 
as regards the appeal aud the cross-objec- 
tion. 

Rupchand, A. J. C.—In this case the 
plaintiffs have sought a perpetual injunc- 
tion against the defendants restrain- 
ing the defendants from working their 
mill, which is to the west of the building 
of the plaintiffs, on the ground that its 
working is a nuisance inasmuch as it 
causes: (1) considerable noise, (2) that the 
dust enfanating pa it is blown by the 
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wind and carried to the plaintiffs’ property 
and (3) that ‘the storage of grain and flour 
on the premises emits foul smell and odour, 
thereby materially interfering with the 
physical comforts of the plaintiffs, their 
families -and-the tenants living in their 
building. Now there is no dispute as to 
the law which applies in such cases. It 
has been stated by Luxmoore, J. in Vander- 
pant v. Mayfuir Hotel Co. (1) thus: 

“Apart from any right which may have been 
acquired against him by contract, grant or pres- 
cription every person is entitled as against his 
neighbour to thé comfortable and healthful enjoy- 
ment of the premises occupied by him, and in decid 
ing whether, in any particular case, his right bas 
been interfered with and a nuisance thereby caused, 
it is necessary to determine whether the act com- 
plained of is an inconvenience materially interfer- 
ing with the ordinary physical comfort of human 
existence, not merely according to elegant or dainty 
modes and habits of living, but according to plain 
and sober and simple notions obtaining among 
English people: see Walter v. Selfe (2) and the 
remarks of Knight Bruce, V. O. It is also neces- 
sary to take into account the circumstances and 
character of the locality in which the complainant 
is living. The making or causing of such a noise 
as materially interferes with the comfort of a 
neighbour when judged by the standard to which 
I have just refered, constitutes an actionable 
nuisance, and it is no answer to say that the best 
known means have been taken to reduce or prevent 
the noise complained of, or that the cause of the 
nuisance is the existence of a’ business or trade in 
a reasonable and proper manner....” 

In this country the discomfort caused 
by a mill must necessarily be determined 
according to the notions obtaining among 
the people inhabiting the locality in ques- 
tion who are all Indians. The learned 
Additional Judicial Commissioner had 
granted an injunction limited in the man- 
ner referred to in the judgment of the 
learned Judicial Commissioner. Tne defen- 
dants have come tu us in appeal and the 
plaintiffs have tiled cross-objections. At 
the special request of the parties we have 
visited the locality twice. After our lirst 
visit we made the following suggestions to 
the defendants with the object of seeing to 
wnat extent the nuisance complained of 
will thereby be abated: (i) That the 
present exhaust trunks should be raised 
12to 15 feet higher than at present or in 
tne alternative, pressure type collectors 
should be substituted ; (ii) Harrison fast- 
eners and leather belts should be used. 
(iti) The walls surrounding the open space 
where grain is cleansed or dried should be 
raised to a height of about 15 feet. 

We have again visited the place to-day 

(1) (1930) 1 Ch, 138;-99 L J Oh. 84; 142 L T 198; 94 ° 


J P 23; 27 LGR 752. 
(2) (1851) 4 De G. & Sm. 315. 


148 
and we find that the defendants have 
carried out the first suggestion in respect 
of one of the exhaust trunks. They have 
offered to carry out the suggestion with 
regard to the other exhaust trunk by raising 
it to the same height as the other. They 
have also agreed to fix square cowls of not 
less than one. foot in width on each side of 
the opening of the trunk. If that is done, 
we think the complaint with regard to 
dust coming from, the exhaust trunks and 
causing a nuisance to the property of the 
plaintiffs will disappear. The height of 
the building ofthe plaintiffs is about 55 
feet and is on the other-side of the road. 
The height of the exhaust trunks after 
they are altered’ in the manner suggested 
would be about 60 feet from the road level 
and the cowls will be facing the opposite 
direction. Even if the dust coming out of 
the trunks reaches the plaintiffs’ building, 
it is open to them to fix sunshades to the 
windows of their building so as to prevent 
dust getting inside their building, With 
regard to dust caused by dumping gram 
on the first floor and cleaning it, we had 
suggested that the wall on the east side 
of the defendants’ building where grain is 
spread for cleaning should be raised to a 
height of 15 feet. The defendants have 
not raised the wall to that height, but we 
think that the wall hag been raised to a 
sufficient height to so prevent dust caused 
by this process reaching the building of 
the plaintiffs. Our attention has, however, 
been invited to other portions of the 
building which it is alleged may be used 
for the. same purpose We have no doubt 
that if the defendants use those portions 
of the building fer the same purpose, they 
will. carry out the suggestion which has 
been made with regard to the raising of 
the wall in front ot such spaces. If they 
do not doso, they will expose themselves 
toa fresb action. 

The second suggestion has also been 
carried out. We think that thereby the 
nuisance of noise which emanated from 
the working of the mill has been consider- 
ably abated, taking into consideration the 
fact _ that this particular locality is both 
an industrial and. a i1esidential locality. 


‘Lhe whole. of the locality is-full of shops © 


and. godowns for. storage of grain and 
other commodities and there ure a number 
of mills spread allover. It is only the 
upper flours of the -buildings which are 
used for residential purpcses. During the 
_ day there is traffic of all kinds. I think, 
therefore, that the noise..emanating from 


PAKALAPATY V. DEVYLAPALLI 


(MADR.) 16710 


the mill is such as is not likely to cause any 
greater discomfort to the plaintiffs than 
that caused otherwise. But- there can be 
no doubt'that unless proper precautions are 
taken by the defendants while working 
their mill at night between the hours of 
10 r. m. and 6a. m., the noise caused by the 
working of the mill is likely to cause such 
discomfort to the plaintiffs as to afford 
them a teasonable cause of complaint. I 
think, therefore, that the plaintiffs are 
entitled to an injunction in the form pro- 
posed by the learned Judicial] Commis- 
sionere and which is in accordance with 
that adopted by this Court.in First Appeals 
Nos. 16 and 19 of 1929. With regard to the 
nuisance caused by the storage of grain 
and flour during rain it is sufficient to 
observe that grain and flour is stored in 
several buildings round about in this 
locality. As observed by the learned Judi- 
cial Commissioner it is rarely that it rains 
in Karachi and such nuisance as might be 
caused thereby is, so far as this locality is 
concerned, not limited only to the defen- 
dants’ mill so as to justify the issue of an 
injunction. For these reasons I. concur 
with the order passed by the learned Judi- 
cial Commissioner. 
N. Order modified. 


_ aana 


MADRAS HIGH COURT | 
Second Civil Appeal No. 462 of 1932 
March 30, 1936 
VENKATARAMANA Rao, J. 
-PAKALAPATI VEERAYYA— 
APPELLANT 


versus 
DEVULAPALLI SOBHANADRI— 


, RESPONDENT 

Contract Act (IX of 1872), s. 23—Stifling prosecu- 
tion—Promissory note—Part of consideration being 
agreement to withdraw pending prosecution—Pro- 
missory note, if unenforceable. 

Where there is an existing debt or an obligation, 
a creditor is not precluded from taking any securi- 
ty therefor by threat of a criminal prosecution and 
the security is not vitiated by the fact that he 
was induced to abstain from prosecuting the debtor. 
But if it is a part of the bargain that the creditor 
should not prosecute the debtor, the security taken 
for the debt will be invalid. In order to amount to 
a defence on the ground of illegality, there must 
be an agreement not to prosecute—an agreement 
to stifle a prosecution—and reparation for an 
obligation is a duty which the offender owes 
quite independently of his fear of prosecution or 
otherwise. The abstention from or the dropping of. 
the criminal prosecution should not be made a matter 
of bargain, 

Consequently, where a promissory note js executed 
pending a criminal proseoNGon and it is proved 
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that part of the consideration for the promissory 
note is the agreement to withdraw the prosecution, 
the promissory note is unenforceable. Jones v. 
Merionethshire Permanent Benefit Building Society 
(1) and Kamini Kumar v. Birendra Nath (2), relied 
on, Flower v. Sadler (3) and Narasimhalu Naidu v. 
Naina Pillai (5), distinguished. Dwijendranath 
Mallick v. Gopiram Govindaram (4), explained, 


. ©. A. against a decree of the Sub- 
Judge, Bezwada, in A. S..No. 28 of 
1931. 

Mr. P. Satyanarayana Rao, for the Ap- 
pellant. 

Mr. V. Rangachari, for the Respond- 
ent. . 


Judgment.—This is a suit upon a pro- 
missory noté dated August 6, 1924, exe- 
cuted by the defendant in favour of the 
plaintiff The case for the plaintiff is 
that the amount was paid in cash. The 
execution of the pro-note is admitted but 
the consideration is denied. The ease for 
the defence is that the said promissory 
note was executed in view of a pending 
settlement of a criminal prosecution and 
a civil liability in respect of the sale 
of immovable property effected by the 
defendant and his father in favour of one 
Boddaluru Seshayya and four others ; the 
complaint of the vendees was that on the 
date of the sale to them there was a 
mortgige on the property which was not 
disclosed, a decree was obtained on thes 
footing of the said mortgage and the pro- 
perty sold in execution thereof, and a suit 
was instituted for recovery of possession 
from the :vendees. The said Bodduluru 
Seshayya thereupon launched a criminal 
prosecution being O. CO. No. 100 of 1924 
on the file of the Additional Deputy Col- 
lector, Bezwada, for cheating, under 
8.420, Indian Penal Code. The complaint 
was no doubt filed by the said Seshayya, 
but all the other vendees were cited as 
witnesses for the prosecution. 

The plaintiff was interesting himself on 
behalf of the vendees and there were 
negotiations to bring about an adjustment 
of the disputes between the defendant and 
the vendees; the defendant was anxious 
thal the criminal prosecution should be 
withdrawn and he was willing to be guid- 
ed by what the plaintiff would direct him 
to do. Pending the final settlement of this 
matter the defendant executed a promis- 
sory note for Rs. 500, but finally an 
arrangement was come to which was em- 
bodied in a document Ex.-5 in and by 
which it was arranged that a sum of 
Rs. 700,should be, paid in full settlement 
of the disputes gd that Rs. 200 should 
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be pai& immediately and the balance of 
Rs. 500 within a year from the date of 
the agreement to the plaintiff on behalf of 
the vendees, and on failure to pay the 
same, the vendees could have recourse to 
such civil proceedings as they may be 
advised. The plea therefore is that the 
promissory note ceased to have any force 
after the matter was finally settled, and 
in any event the promissory note was 
executed in consideration of the criminal 
case being withdrawn and therefore is 
unenforceable. The lower Appellate Court 
found that the promissory note was execut- 
ed “as @ security on which alone the civil 
suit and the’ criminal case would have 
to be closed up,” that after the execution 
of the agreement Ex. 5 it was superseded 
and therefore the plaintiff is not entitled 
to sue onthe note. In regard to the plea 
that the suit promissory note was exe- 
cuted to stifle the criminal prosecution he 
held in favour of the plaintiff on the 
ground that the object was to settle the 
civil dispute and not to compound the 
criminal offence. Mr. Satyanarayana Rao 
on ‘behalf of the plaintiff attacks the 
finding of the learned Judge in regard 
to the supersession of the note. 

There can be no doubt that the case 
with which the plaintiff came to Court, 
namely that Rs. 500 was. paid on the 
date on which the promissory note was 
executed, was false. It has also been 


found by the lower Appellate Court that 


no money was actually paid by the plain- 
tiff in respect of the said promissory nole. 
It seems to be clear from the evidence 
that negotiations’ for settlement . of both 
the ‘civil dispule and the criminal liabi- 
lity were on foot sometime prior to the 
actual execution of the promissory note 
and that a draft agreement was written 
on or about July 28, 1924. Exhibit B 
is a letter which was written by the 
defendant Seshadri to D. W. No. 4, a 
Pleader, who appears also to be a relation 
of the plaintiff. In that letter he clearly 
states that he has given’ the plaintiff the 
draft agreement which D. W. No. 4 wrote, 
that he is sending the promissory note 
post-dated and directs D. W. No. 4 to 
give-the note and a sum of Rs. 200 to 
plaintiff after taking the agreement. He 
also makes it distinctly clear that though 
the promissory note mentions interest, 
interest was not to be charged, that the, 
understanding should be that the amount 
payable will be paid in a year. He also 
desired him to get this understanding con- 
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firmed. From this letter it is, therefore, 
clear that there was no final settlement arriv- 
ed ‘at. In fact it was only on August 16, 
1924, the parties came to adefinite under- 
standing by the execution of Ex. 5. 

According to Ex. 5, Rs. 700 should be 
paid in full settlement of the claim which 
the vendees had against the defendant, 
Rs. 200 to be paid immediately and 
Rs. 500 within one year from the said 
‘date to the plaintiff on behalf of the ven- 
‘dees, and that the payment should be 
endorsed on the back of the agreement 
itself anda receipt obtained therefor ; if 
default is ccmmitted, Rs. 200 should be 
appropriated towards the expenses of cri- 
minal proceedings and the vendees should 
he at liberty to take such civil proceed- 
ings as they may be advised in the 
‘matter. No reference was made to the 
promissory note at all and in fact this 
agreement was attested by the plaintiff 
himself. There can be no doubt that 
Ex. 5 was the final and concluded agree- 
ment between the parties and the rights 
‘ol the parties must be regulated according 
to the terms vf the said agreement. If 
the promissory note should be treated as 
subsisting in spite of thie agreement, it 
will be inconsistent with the terms thereof 
because, according tothe promissory note, 
the plaintiff would be entitled to enforce 
it at any time he chose and realize interest, 
whereas according tol x. 5, payment should 
not bemade for a year and interest should 
not be charged. Further, if it was intend- 
ed that liability under the promissory uote 
should be enforced, there is no meaning 
in the agreement providing that in default 
‘of payment of Rs. 500 within a year, the 
parties can have recourse to such civil 
‘proceedings as they may be advised, i.e., 
the liability of the defendant is not 
limited to the sum of Rs. 500; it may be 
more or it may be less according to the 
damage sustained by the vendees. 

The intention of the parties seems to 
be that on the execution of Ex. 5 tle 
liability under the promissory note should 
be treated as nct subsisting. Even though 
it may. be said that originally it was in- 
tended that a promissory note should be 
given, in view of the further terms imposed 
by the defendant according to Ex. B, the 
parties thought cf arriving at the final 
settlement which they didin Ex.5. Even 
‘if I am not’ right in this view, it seems 
tome that the plea taken by the defend- 
ant, that the promissofy note was unenforce- 
able under s. 23,” Contract Act, must 
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prevail. On August 4, 1924, when the 
promissory note was executed and sent 
with the date August 6, 1924, there was 
admittedly a criminal prosecution pending 
which the defendant was anxious to get 
rid of. It seems to be also clear from 
Ex. B that the plaintiff expected that the 
said case will be withdrawn even on 
August 6, 1924. The last sentence in that 
letter clearly indicates it. lt runs thus: 

“He said that he would get the case withdrawn, 
etc., on August 6, 1924, itself, Please get it arrang- 
ed that it is withdrawn on that day itself. Kindly 
render this help without fail. Please reply.” 

It is thus apparent that the object of 
sending the promissory note was toenable 
the case being withdrawn on the faith of 
it. Again Ex. 5 also indicates that the 
sum of Rs. 700 was in settlement of all 
the disputes between the parties, not only 
the adjustment of the civil Hability but 
the dropping of the criminal prosecution. 
No doubt Ex. 5 does not specifically state 
so, butit is very clear from the conclud- 
ing portion of Ex. 5. which provides in 
case of default of payment of Rs. 500 
within a year, Rs. 200 should be appro- 
prialed towards the expenses of the criminal 
vase. In fact the criminal case was with- 
drawn on August 16, 1924, the date of 
Ex. & Mr. Satyanarayana Rao relied upon 
a number of cases to show that where a 
‘transaction between tLe parties involves 
a civil liability as well as a criminal offence, 
a settlement of the civil liability is not 
vitiated by the fact that the criminal 
prosecution ig also withdrawn. But I think 
the true rule is that where there is an 
existing debt or an obligatiun, a creditor 
is not precluded from taking any security. 
therefor by threat of a criminal pro- 
secution and the security is not vitiated 
by the fact that he was induced to abstain 
from prosecuting the debtor: But if it 
isa part of the bargain that the creditor 


should not prosecute the debtor, the 
security taken for the debt will be 
invalid. In Jones v. Merionethshire 


Permanent Benefit Building Society (1), 
Lindley, L. J., points out : 

“In order to amount to a defence on the ground 
of illegality, there must be an agreement not to 
prosecute— an agreement as it is called to stifle a 
prosecution,” 


and as Bowen, L.J. p ints out reparation 
for an obligation is a duty which the 
offender owes quite independently of his 
fear of prosecution or otherwise and it 
would be abstrd to lay down as an im- 
possible counsel of perfection that the 


qd) (1892) 1 Ch. D 173; 61 L Kon 138; 65° L T 685; 
40 W R273; 17 Cox 00389. 
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obligee or the relatives of an offender and 
his friends are not justiied in making 
reparation tothe party injured. But what 
he emphasises is that the abstention from 
or the dropping of the criminal prosecu- 
tion should not be made a matter of bargain. 
He observes : 

“I agree with what Mr Reid said, that the law 
certainly is not anxious to discourage reparation, 
Bat you must come back after reparation made to 
the one dominant test in each case. Itis a circum- 
stauce which may be lawfully taken into consideration 
that the offender has done his best himself, or with 
the assistance of his friends, to make good his 
wrong. But the teet is, what is the moral duty 
of the person whohas been injured to himdelf and 
others? He must make no bargain about that. If 
reparation takes the form of a bargain, then to my 
mind, the bargain is one which the Court will not 
enforce," e . : 

Therefore the test in each case is, did it 
form part of a bargain, namely the dropp- 
ing ofthe criminal prosecution. In this 
case there can be no doubt that the object 
of the execution of the promissory note 
was the dropping of the criminal prosecu- 
tion. Itis enough if it formed part of 
the bargain. It need not have been the 
bargain. I think this is made clear by 
the recent decision of the Privy Council 
in Kamini Kumar v. Birendra Nath (2). 
‘here was a dispute as to title to a pro- 
perty. In regard thereto, there was also a 
criminal prosecution launched. One of the 
parties was very anxious to have this 
criminal prosecution withdrawn. Then 
there was a reference to arbitration and 
an award thereupon and the civil dispute 
settled and the criminal prosecution was in 
consequence withdrawn. It was found 
that the object of this reference and the 
award was to bring about a reconciliation 
including the dropping of the prosecution. 
Their Lordships during the course of the 
judgment observe: 

“The real question involved in this appeal on 
the part of the case is whether any part of the 
consideration of the reference or the ekrarnama 
was unlawful, and if it was an implied term of the 
reference or theekrarnama that the complaint would 
not be further proceeded with, then in their 
Lordships’ opinion the consideration ofthe reference 
or the ekrarnama, as the case may be, is unlaw- 


Their Lordships also point out that the 
agreement need not specifically state that 
part of the consideration was an agree- 
ment to settle the criminal proceedings 
but it is enough to give evidence from 
which the inference necessarily arose that 
a part of the consideration is unlawful. In 

( A I R 1930 P O 100; 123 Ind. Cas. 187; 57 IA 
117; 57 O 1302; Ind. Rul. (1930 P © 171; 32 Bom. LR 
639; 51 O L J 400; 340 WN 489; 59M L J 82; 31 L 
W 81 (P. 6). 
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this case,the evidence makes it clear that 
partof tħe consideration was the dropp- 
ing of the criminal prosecutior in which 
all the vendees were interested. The de- 
cisions relied on by Mr. Satyanarayana 
Rao are all distinguishable. He relied 
strongly on Flower v. Sadler (3). In that 
case no prosecution was launched or 
dropped, but there was ‘threat to take 
criminal proceedings and by means of that 
threat promissory notes were obtained in 
respect of a debt justly due. Therefore, it 
was rightly pointed out that a threat to pro- 
secute does not -necessarily vitiate a sub- 
sequent agreement by the debtor to give 
security fora debt which he justly owes 
to his creditor. Even in that case, if 
there had been. an agreement not to pro- 
secute, the decision would have been diff- 
erent. The next case relied on by him is 
Dwijendranath Mallick v. Gopiram 
Govindaram (4). Ibis not necessary to 
consider whether the actual decision 
can be supported, but that decision 
does not conflict with the principle which 
I have stated. Mukerji, Ja, at p. 62* 
states: 

“There is nothing to prevent a creditor from taking 
a security from his debtor for the payment of a 
debt dueto him, even if the debtor is induced to give 
the security by a threat of criminal proceedings, 


so long as there is no agreement not to pro- 
sesute," 

But he found in that case that the con- 
sideration or the object of the agreement 
was not the withdrawal of the criminal 
case. On that finding the decision may 
be correct. Mr. Satyanarayana Rao laid 
considerable emphasis on the decision of 
Jackson, J. in Nurasimhalu Naidu v. 
Naina Pillai (5). But that case can be 
distinguished onthe following observation 
by the learned Judge: . 

“There is nothing against public policy if a 
person accused of breach of trust or misappropriation 
chooses toacknowledge the liability and refund the 
amount. And if after receiving the amount the com- 
plainant withdraws from the prosecution of his 
complaint it need not necessarily be pre- 
sumed that there was a contract that he should 


doso." 

Tt seems to me that if the learned 
Judge was of opinion that there was. a 
contract to withdraw the prosecution, he 
would have decided the case differently. 
Therefore, it is unnecessary to deal with 
some of the observations of the learned 
Judge which I think are not relevant for the 

1882) 10 Q B D 572. N 
8 (Oai; 39 Ind. Gas. 200; A I R 1926 Cal. 5%; 2 
O L J 90; 29 O W N 855. 
(5) A IR 1929 Mad. 7; 116 Ind. Cas. 156, 
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decision of this case. There can be no 
doubt that in this case the offence is non- 
compoundable. Part of the consideration 
for the proniissory note was the agreement 
to withdraw the criminal prosecution and 
therefore, the promissory note is unenfor- 
ceable. Inthe result, the second appeal 
fails and is dismissed with costs. Leave 
refused, i 


AON, Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 155 of 1933 
Septeniber 18, 1936 - 
CoURTNEY-TERRELL, ©. J. AND JAMES, J. 
KRISHNA KUMAR CHATTERH— 
PLAINTIFF — APPELLANT 
VETSUS 
Musammat JAGPATI KUER AND OTHERS 
——DEFENDANTS—RESPONDENTS 

Stamp Act (II of 1899), ss. 12 (2), 36, 63—Cancel- 
lation of stamps—~Stamps, if should be cancelled at 
a particular time—Admission of hand-note by en- 
dorsement—Subsequent discovery of improper cancel- 
lation—Dociiment, if open to objection from point of 
time of objection. ` 

In view of the wording of sub-s. (2), s. 12, Stamp 
Act, a document is to be deemed unstamped if, whén 
the Court looks at the same it finds that it has not 
been cancelled so that it cannot be’ uséd again, 
and the criterion of cancellation is the appearance 
of the stamp. Ifthe stamp is in such a’ condition 
that it cannot be used again, then it has been 
cancelled and the document cannot be treated as 
unstamped. The sub-section has nothing to do with 
the penalties for failing to cancel the stamp. That 
is provided by s. 63 and there is’ nothing in this 
section which prevents the document from being 
used in evidence if, when it is presented to the 
Court, it is in fact cancelled within the meaning 
of sub-s, (2), and that does not mean that it must 
have been cancelled at some particular time anterior 
to its presentment in evidence but merely refers to 
the condition of the stamp at the time it is so pre- 
sented. 

Under s. 36, Stamp Act, it is immaterial whether 
a document is rightly or wrongly admitted or ad- 
mitted without objection, or after héaring or with- 
out hearing such objection. Oonsequently, where a 
hand-note is admitted in evidence and later on it is 
discovered that some stamps were not properly can- 
celled, the document will not be open to objection 
from the point of time of admission and the Coart 
cannot reject it. Nirode Basini Mitra v. Sital Chandra 
(1), relied on. os 

C. A. from the original decree of the Sub- 
Judge, Muzaffarpur, dated April 18, 1933. 

Mr. A. K. Mirra, for the Appellant. 


Messrs. S. K. Mitra and R. Misra, for the- 


Respondents. 

Courtney-Terrell, C. J.—This is an 
appeal by the plaintiff from a judgment of 
the Subordinate Judge of Muzaffarpur. 
The case arose out of the following facts: 
There was a firm of partners who carried 
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on business under the name of Damri Sahu- 
Halkhori Sahu and the partners in that 
firm were Damri Sahu and Halkhori Sahu 
respectively. They carried on business at 
various places and on the occasion of the 
transaction in quéstion they were negotiat- 
ing through the plaintiff as their agent 
for a contract with a certain sugar mill for 
the purchase of molasses which is oneof 
the by producte of sugar manufacture. 
They desired to purchase the outturn of 
molasses by that particular sugar mill. The 
plaintiff in November 1928 secured a con 
tract for the firm out of which, if the con- 
tract were carried through, he would be 
paid a remuneration by way of commis- 
sion. The sugar mill was willing to sell 
their output of molasses provided that the 
firm would deposit Rs. 10,000 as earnest 
money for the molasses they would buy, 
within one week. The partner Halkhori 
Sahu came to Mazuffarpur where the sugar 
mill was, and was told the terms upon which 
the mill would be willing to conduct the 
business. He had not the necessary sum of 
Rs. 10,000 with him to make the required 
deposit and therefore he borrowed from the 
plaintiff a sum of Rs. 5,000 and with that 
money made the required deposit with the 
sugar mill. To secure the loan Halkhori 
Ram executed a hand-note promising to re- 
pay the loan together with interest at a 
reasonable market rate. The loan not be- 
ing repaid and the prtners having since 
died, the plaintiff began this suit against 
the widow amongst other persons of the part- 
ner Damri Sahu and in his plaint he set 
forth the story of the loan and claimed to 
recover upon the hand-note. He claimed 
Rs. 5,000 principal lent and inetrest at the 
rate of 12 per cent. per annum which he 
said was the reasonable market rate, accord- 
ing to the contract, for three years. 

When the case came on for hearing be- 
fore the lower (Court, for some reason the 
defendants were not represented and judg- 
ment for the plaintiff went by default, the 
plaintiff producing the hand-note in ques- 
tion. There was an appeal to the High” 
Court trom this decision on the ground that 
the learned Judge ougut not to have given 
judgment by default but should have given 
the defendants an opportunity of being 
heard. The High Court agreed with the 
contention and remanded the case to be 
heard upon the merits. The plaintiff went 
into the witness box and towards the end 
of the cross-examination he was asked ques- 
tions about the hand-note in question, hav- 
ing proved the Wandan ri the previous 
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day, (when the hand-note was endorsed by 
the Judge with a statement that it was 
admitted to evidence). The further ques- 
tions on the following day related:to this 
hand-note. He was asked about the cancel- 
lation of the stamps which the hand-note 
bears. The hand-note bears six adhesive 
stamps, two of them being one-anna each 
and four other half-anna, and across the 
half-anna stamp, which is in the right hand 
bottom corner of the group of stamps, the 
signature of the executant of the hand-note 
appears. There also appear two lines drawn 
across the stamps, one lying acrpss each 
row from left to right. He was asked whe- 
ther those lines came into existence at the 
time of the execution of the note: he said no, 
the. Stamps were free at that time from the 
lines which they now bear and he stated 
that as a matter of fact that could be de- 
monstrated-by a photograph which he had 
had taken after the note was executed for 
greater caution. An examination of the 
hand-note bears out what he says with the 
result that it wotld appear that at the time 
of the execution of the hand-note the right 
hand bottom corner -half-anna stamp alone 
of the six had heen cancelled, the horizon- 
tal lines drawn across the rows of stamps 
having been added at some later time and 
before the note was tendered as evidence. 

The learned Judge took a somewhat 
peculiar course. He held that the stamps 
had not been properly cancelled and that 
under the Act this was equivalent to the 
document not being properly stamped and 
therefore he refused to consider the suit as 
one :brought on the hand-note; but on the 
merits of the question of whether the loan 
had in fact been granted or not, he used 
the hand-note as very good evidence 
of the loan and gave judgment for the 
plaintiff’ for the capital sum Rs. 5,000 of 
the loan. He held, however, that inasmuch 
as the contract to pay interest was evidenc 
ed by the hand-note alone, and that in- 
asmuch as it was not properly stamped it 
could not be used by the plaintiff and he 
declined to grant any decree for interest. 
From that decision the plaintiff appealed 
and his appeal is before us. There is also 
a cross-objection by the defendants tu which 
Iwill presently refer. The contention on 
behalf of the appellant is based upon s. 36, 
Stamp Act, which .provides: 

“Where an instrument has been admitted in evi- 
dence, such admission shall not, except as provided 
in s. 61, be called in question at any stage of the 
same suit or proceeding on the ground that the in- 
strument has not been duly stamped.” $ 


In this case je learned Judge had on 
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the frst day of the trial admitted -the hand 
note tọ evidence and “had marked it as an 
exhibit. It was not until the second day 
when the defendant made‘the discovery, 
by cross-examination, of the fact that the 
cancellation of five out of the six stamps 
had not been effected at the date of execu- 
tion, that the point for consideration by 
the Judge arose. In my opinion, at the 
time that the Judge entered into this 
matter the instrument had already been 
admitted-in evidence and that is prcved by 
the endorsement on the note, and further it 
is conclusively proved by the fact that the 
Judge in considering whether the plaintiff 
could recover upon a contract apart from tbe 
note definitely took the note into evidence 
as cogent evidence of the contract. It is, there- 
fore, not open to objection from the point of 
time of admission. The section has been dis- 
cussed in many cases, but I do not think 1 
can do better than quote from the judg- 
ment of Sir-George Rankin in Nirode Basini 
Mitra v. Sital Chandra, 128 Ind. Cas. 187 

1): 
( } n the merits of the appeal, it appears to me 
that s. 36, Stamp Act, makes it reasonably clear 
that the instrument having once been admitted in 
evidence is not to be called in question at any stage 
of the same suit, The Special Judge has seen this 
section but has thought to avoid the consequence 
of it by taking notice of an affidavit in which it 
is said that the tenure-holders did object when the 
document was tendered and that there was a discus- 
sion as to its admissibility. The learned Judge has 
entirely failed to see that, unders. 36, it matters 
nothing whether it was wrongly admitted or right- 
ly admitted or admitted without objection or after 
hearing or without hearing such objection, These 
stamp’ matters are really no concern of the parties, 
and ifthe objection was taken at the time when the 
record was made up by the trial Court, there it 
might be rejected; if not, the matter stopped there,” 

in my opinion this point is conclusive 
against the respondent. There is a fui- 
ther objection to the argument of the res- 
pondent. The section which deals with 
the cancellation of stamps is s. 12. By 
para. Jl, sub-s. 1, itis provided: 

“Whoever affixes any adhesive stamp to any in- 
strument chargeable with duty which has been 
executed by any person shall, when affixing such 
stamp, cancel -the same so that it cannot be used 
again : 

Sub-s. 2 is the sub-section which really 
is used by the respondent in this case: 

“Any instrument bearing an adhesive stamp which 
has not been cancelled, so that it cannot be used 
again, shall, so far as such stamp is concerned, be 
deemed to be unstamped”. Ai 

Now by £. 63 ciihe Act any person re- 
quired by s. 12 to cancel an adhesive 
stamp, and failing to cancel such stamp in 
the manner prescribed by that section shall 
oe 128 Ind. Oas. 187; AIR 1930 Oal. 577; 51 OL J 
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be punishable with fine which may extend 
to Rs. 100. By this means a penalty is 
provided to enforce the provisions of sub- 
s. l tos. 12.” It is argued on behalf of 
the respondent that there is a further 
penatty on persons who do not cancel the 
stamp at the time of affixing, namely, that 
if it should turn out that the cancellation, 
however effective, was effected at some 
later time than the affixing of the stamp, 
the document is not receivable in evidence. 
In my opinion that construction is unsound. 
The wording of sub-s. (2) makes it clear 
that a document is to be deemed unstamped 
if, when the Court looks at the same it 
finds that it has not been cancelled-so that 
it cannot be used again, and the criterion 
of cancellation is the appearace of the 
stamp. Ifthe stamp is in such a condition 
that it cannot be used again then it has 
been cancelled and the documemt cannot 
be treated as unstamped. The sub-section 
has nothing to do with the penalties for 
failing to cancel the stamp. Thatis pro- 
vided bys. 63 and I cannot find anything 
in this section which prevents the docu- 
ment from being used in evidence if, when 
it is presented tothe Court, itis in fact 
cancelled within the meaning of sub-s. (2), 
and that does not mean that 1t must have 
been cancelled at some particular time 
anterior to its presentment in evidence 
but merely refers to the condition of the 
stamp at the time it is so presented. 

Mr. S. K. Mitra on behalf of the res- 
pondent would have us believe that the 
object of the legislature would by such a 
construction be defeated. That is not 60. 
The object of the legislature is to protect 
the revenue. If when the Court comes to 
examine the document the stamps are in- 
tact the danger of a second use of the 
stamps has not yet occurred and if cancel- 
lation is, before it is presented in evidence, 
effected, mo danger arises as to the second 
use of the stamps in the future. On these 
two grounds, therefore, the document should 
properly be considered as having been pro- 
perly stamped and should have been re- 
ceived in evidence by the Judge and no 
other question as to authenticity of the 
hand-note has been presented to us. The 
appeal, therefore, of the plaintiff should 
succeed. 

We have now to cosider the contentions 
of the defendant on her cross-objection. 
Defendant No. 1 is the widow ofthe de- 
ceased partner, Damri Sahu. The debt was 
irfeurred on Novembe 6, 1926, that is to say 
Kartick 16, 1334. It is said that the part- 
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net of whom defendant No. 1 is the 
widow died on October 30, 1926, that is to 
say Kartick 9, 1334, and, therefore, his 
estate cannot be liable under his partner- 
ship contract for debts incurred by another 
partner after his death. If that fact had 
been pleaded and established by the res- 
pondent she would have been entitled 
clearly tosucceed, but she did not plead 
it. An examination of her written state- 
ment, involved asit is, discloses no hint 
whatever of such a point being taken in 
her favour. Furthermore in the deposi- 
tions given before the Court there is no evi- 
dence whatever that her late husband died 
after the debt was incurred. It is said 
that there were certain land registration 
proceedings in which the death of the shus- 
band was mentioned, and the judgment in 
those proceedings has been put before us; 
but needless to say the judgment is no evi- 
dence of the facts therein stated more 
particularly as the litigation was nob be- 
tween the same parties. The only witness 
who deals with the question of the date 
of death merely mentions that it took place 
in Kartick 1334 which is consistent with 
the death either being after or before the 
date of the debt in question. Having failed 
to plead or indeed to argue the point in the 
trial Court, it is clear that it is too late 
at this stage of the matter to consider its 
nrerits, and there is no evidence before us 
upon which it could be supported. 

A further argument was addressed to us 
on behalf of the defendant that there are 
no materials upon which we could grant 
interest at other {han some purely nominal 
rate. There was evidence, however, before 
the Subordinate Judge asto the rate at 
which the deceased partner, when he bor- 
rowed money, was able to borrow from his 
bank by way of overdraft and the rate 
was at 12 percent. It must be remember- 
ed that this was an entirely unsecured loan, 
and in the circumstances the rate of inter- 
est at 12 per cent. is by no means unreason- 
able, and it certainly could not be obtained 
in the market for lessthan that rate. I 
would allow the appeal and direct that 
the decree of the lower Court be varied 
by adding to the decree for Rs. 5,000, 
interest at the rate of 12 per cent. per 
annum from the date of the hand note up 
to the date of the decree and thereafter 
at 6 per cent. until realization. The de- 
fendant must pay the costs in this Court 
and in the Court below. | 
James, J.—I agree. 


N. Appeal allowed. 
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NAGPUR HIGH COURT 

‘Criminal Revision Application No. 260 

of 1936 
.. September 18, 1936 
GRILLE, J. 
BUDHULAL-— Acotsep 
versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), 8. 342— 
Accused declining to answer questions and preferring 
to put in written statement—No examination under 
s. 342 is possible—Violation of provisions, if con- 
stituted, 

Where an accused person declines to make a 
statement, no examination unders 342 of the Ori- 
minal Procedure Code, is possible, and any attempt 
to induce answers by repeated questions would not 
only be futile but also harassing to the accused. 
An accused person can only be examined under the 
provisions of s. 342 ifhe is willing to answer ques- 
tion put bythe Court. If he declines to answer 
questions and prefers to put in a written statement, 
there is. no violation of the provisions of that 
section by the Magistrate. 

Cr. R. Appl. of the order of the Court of 
the Additional Sessions Judge, Nagpur, 
dated July 20, 1986, in Cr. A. No.157 of 1936, 
confirming that of the Court of the Magis- 
trate, First Class, Nagpur, dated May 21, 
1936, in Or. C. Nos. 255 and 256 of 1936. 

Mr. T J. Kedar, for the Accused. 

Mr. W. R. Puranik, for the Crown. 

Order.—The applicant has been con- 
victed under s. 8 of the Gambling Act and 
sentenced to two months’ rigorous imprison- 
ment. The sentence was upheld on appeal. 
In this Court the revision application was 
admitted on tke point whether the omission 
to examine the accused under s. 342 of the 
Criminal Procedure Code invalidated the 
trial. The other - arguments which have 
been advanced as to the correct apprecia- 
tion of the evidence are not. arguments 
which can be entertained in revision. The 
learned Counsel for the applicant relies on 
the decision of Findlay, O. J. C. in Bhagwan 
v. Nago (1) for the proposition that the 
words ‘if any" in cl.(g) of s. 263 of the 
Criminal Procedure Code leave no discre- 
tion to Magistrates whether to examine an 
accused or no, and that the words indicate 
merely that such examination is unneces- 
sary when the accused is convicted on his 
own admission and also provide for a case 
where no examination is necessary owing 
tothe plea of the accused and the weakness 
of the prosecution evidence. I am in 
respectful agreement with the decision so 
far as the decision gces, but it does not go 
sufficiently far to cover the point in this 
ease, The entry in the form provided for 

-() 22,.N LR 65; 94 Ind. Cas. 408; 9N LJ 43; A I 
R 1926 Nag. 300; 27 Cr. L J 632. 


OFFICIAL ASSIGNEE -v. R. W. MANIFOLD 


(MADR.) 155 


usein summary trials under s. 263 of the 
Criminal Procedure Code under the 
heading “The plea of the accused and his 
examination (if any)’ runs: “The accused 
do not plead guilty. They file wrjtten 
statements beyond which they do not say 
anything.” It cannot then be argued that 
the accused has been deprived of his right 
of defence, and it is apparent from the 
entry made by the Magistrate in his own 
hand on this form that an attempt was 
made toexamine the accused and that he 
declined to make a statement but said that 
he would file a written statement. This 
written statement, which has been signed 
by his Pleader, is a full statement con- 
troverting the pointa on which the prosecu- 
tion relied. There has thus been no 
prejudice tothe accused whatever. Where 
an accused person declines to make u state- 
ment, no examination under s. 342 of the 
Criminal Procedure Code is possible, and 
any attempt to induce answers by repeated 
questions would not only be futile but also 
harassing to the accused. An accused person 
can only be examined under the provisions 
of s. 342 if he is willing to answer questions 
put by the Court. If he declines to answer 
questions and prefers to put ina written 
statement, there has been no violation of 
the provisions of that. seciion by the 
Magistrate. The result is that there is no 
substance in the application for revision, 
which is dismissed. 

The accused must surrender to his bail 
before the District Magistrate, Nagpur, on 
September 21, and serve his sentence. 

N. Application dismissed. 





MADRAS HIGH COURT. 
Insolvency Petition No. 578 of 1935 
and 
Application No. 157 of 1936 
May 12, 1936 
MooKETT, J. 
OFFICIAL ASSIGNEE, MADRAS— 
APPLIOANT 
VETSUS 
R. W. MANIFOLD—InsoLvENT—OPPOSITE 
Party. 

Presidency Towns Insolvency Act (IIT of 1909), s. 33 
—Official Assignee, if entitled to order under -s. 33, 
directing insolvent to pay provident deposit to Official 
Assignee directly he receives it—Provident Funds Act 
(XIX of 1925), s. 3. 

In the case of a provident fund deposit, when once 
the money is paid to the depositor, it ceases to be 
exempt from attachment or the claim of the Official 
Assignee, but the Official Assignee is not entitled to 
an order under s. 33, Presidency Towns Insolvency 
Act, from the Insolvency Court directing the insol- 
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vent to hand over the money to the Official Assignee 
directly he receives it, inasmuch as if an anticipatory 
order can be made ordering the insolvent to hand over 
the money directly he receives it, the beneficient pro- 
vigion of the Act is entirely destroyed. 


Mr. G. A. Pias, for the Applicant. 

Order.—This is an application by the 
Official Assignee for an order calling upon 
the insolvent to show cause why he should 
not be directed to pay to the Official 
Assignee for the benefit of his creditors a 
portion of the provident fund amount pay- 
able to him by the S. I. Ry. Company. 
The insolvent was until recently employed 
on a salary of Rs. 1,550 a month by the 
Railway. He was adjudicated in November 
1935 and his liabilities are over Rs. 40,000. 
They mostly , consist of loans by money- 
lenders and the cost of some unsuccessful 
litigation. He states that the loans are 
mostly in his positionas surety for another, 
one Mr. Danagher, who, I understood, is 
an insolvent. The application,though simple 
in its form, raises what I..consider a point 
of the very greatest importance. Under 
s. 3, Provident Funds Act, it is clearly 
enacted that no deposit such as this, shall 
be liable to attachment and neither the 
Official Assignee nor any Receiver appointed 
under the Provincial Insolvency Act shall be 
entitled to, or have any claim, on any such 
compulsory deposit. It- has been held by a 
Bench cf this Court in In re Ranganayaki 
Ammal, 134 Ind. Cas. 179 (1), that when once 
the money is paid to the depositor, it ceases 
to be exempt from attachment or the claim 
of the Official Assignee. That decision 
of course is binding-on me. When money 
has been paid over to the insolvent from 
the fund, the Official Assignee can claim 
it. But if seems to me that the object of 
the present application is to anticipate 
money coming into the hands of the insol- 
vent and to evade the provisions of the 
Provident Funds Act. It is quite obvious 
that if an anticipatory order can be made 
ordering the insolvent to hand over the 
money directly he receives it, the bene- 
ficient provision of the Act is entirely 
destroyed, and speaking for myself, I should 
he very reluctant toexercise any discretion 
lying in me to bring about such an end, 
Jf it is open to me to order a provident 
fund amount tobe paid over, it is equally 
open to me to order the whole of it to 
be paid over; and so in every case of 
railway servants, Government officials and 
others affected by the Provident Funds 
Act, all that is necessary for the Official 


(1) 134 Ind. Cas. 179; A I R 1931 Mad 797; 61 ML 
J 354; 34 L W 117; Ind. Rul. (1931) Mad. 835 | 
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Assignee todo istoget an order thatthe - 
Provident Fund amount should be paid over 
to him directly it is received and the in- 
solvent has the alternative either not to take 
it or to hand it over, in neither case there 
beingany benefit tohim. This seems en- 
tirely contrary to the spirit and intention of 
the Provident Funds Act. Under s. 33, 
Presidency Towns Insolvency Act, under 
which I am now asked to act, an order can 
be made ifthe Court thinks fit to -make 
such an order. [am not going to.make 
such an order because I think it would 
create a dangerous precedent. There are 
hundreds of poor people in this city interest- 
ed in Provident Funds. The application 
of the Official Assignee is, therefore, , dis- 
missed, but I wish to place on record that- 
the insolvent R. W. Manifold has stated in 
Court through his learned Counsel Mr. G. 
A. Pias that he is prepared voluntarily-to 
pay over one-fifth of the fund into the hands 
of the Official Assignee for the benefit of 
his creditors, and I understand that he 
is proposing to invite the Railway Company 
to pay this money overto the Official As- 
signee. All thal I am doing at present is 
to place this fact on record in order that 
the Railway Company may see what happen- 
ed in this Court. 


AN. 


Application dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 41-B of 
1955 


August 3, 1936 
PoLrook, J. 
WASUDEO BALIRAM ASHTIKAR— 
APPLICANT 
versus 
LAXMAN—Oppostrg Party 

Civil Procedure Code (Act V of 1908), s, 63— 
Small Cause Court having higher pecuniary juris- 
diction than Additional Small Cause Court is Court 
of higher grade. 

The Small Cause Court, which hes a higher 
pecuniary jurisdiction than the Additional 
Small Cause Court, is a Court of higher grade 
within the meaning of s. 63 of the Civil Procédure 
Code, Consequently, the Additional Small Cause Court 
had no jurisdiction to deal with an application for a 
share in the assets realised by the Small Cause Court. 
Har Narayan v. Sahebchand (1), Turmuklal Har- 
kisanrai v. Kalyandas Khushal (2), and Ballu Ram 
v. Raghubar Dial (3), relied on. 

C. Rev. App. of the order of the Court of 
the Additional Judge Small Causes, Amraoti, 
dated November 30, 1934, in Ex. Case in 
C. S. No. 484 of 1933, dated October 16, 1933. 

Mr. G. R. Mudholkar, fôr the Applicant, 


1937 VALIYAKAŤH PERIYAPTAL v. GOVINDA MNON (MADR) 
Mr. N.T. Mangalmoorti, for the Opposite 
Party. 


Order,—The applicant Wasudeo obtained 
a decree in the Additional Small Cause 
Court, Amraoti, and Laxman obtained a 
decree in the Small Cause Court, Amraoti, 
against the same judgment-debtor. The 
property was attached in both Courts, the 
attachment in the Additional Small Cause 
Court being first. The properly was sold 
in execution by the Small Cause Court, 
and Wasudeo ‘applied to the Additional 
Small Cause Court for rateable distribution 
of the assets. The Additional Small Cause 
Court held that it had no jurisdiction to 
pass an order for the distribution of the 
assets which had been realised by the Small 
Cause’ Court. 

Under s. 63 of the Civil Procedure Code, 
it is the duty of the Court of the highest 
grade to determine such claims. It has 
been argued that only oné Court of Small 
Causes exisis in any particular area 
though Additional Judges may be appoint- 
ed tosuch Court: Vide ss. 6 and 8 of the 
Provincia] Small Cause Courts Act. In 
Har Narayan v. Sahebchand (1), it was 
held that the Court of the Second Class 
Subordinate Judge, Khamgaon, was of a 
higher grade than the Court of the Addi- 
tional Subordinate Judge, Second (lass, 
Khamgaon, on the ground that the grade 
of the Court depends upon the pecuniary 
or other limitations of the jurisdiction of 
the particular Court. For this proposition 
J may cite Turmuklal Harkisanrai vV. 
Kalyandas Khushal (2),-and Ballu Ram v. 
Raghubar Dial (3). Following these 
decisions I hold that the Small Cause Court, 
which has a higher pecuniary jurisdiction 
than the Additional Small Cause Court, 
is a Court of higher grade , within the 
meaning of s. 63 of the Civil Procedure 
Code. i 

lt, therefore, follows that the Additional 
Small Cause Court had no jurisdiction 
to deal with Wasudeo's application for a 


share in the assets realised by the Small’ 


Cause Court. The application for revision 
is accordingly dismissed with costs. 
Counsel's fee Rs. 10. 

Application dismissed. 


N. 
(1) A I R1931 Nag. 127; 134 Ind. Cas. 273; l4 N L J 
Gy Bat, est) Nag. 145. 


17; 
9 . 
2 16A 11; A, WR 1893; 211. 
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. MADRAS HIGH COURT 
Second Civil Appeal No. 997 of 1933 
November 20, 1935 a 
VENKATARAMANA Rao, J. 
VALIYAKATH PERIYATTAL— Re 
APPELLANT 
VETSUS 
KARUMATHIL PALAKOT GOVINDA 
MENON-—RESPONDENT ` 
- Limitation Act (IK of 1908), Sch. I, Art. 83— Right 
of indemnity—Payment according to covenant in deed 
—Cause of action, when arises—Limitation for 
suit for money paid—Article applicable, 

The defendants mortgaged certain items of pro- 
perty to one P. Subsequently they purported to 
transfer certain items not covered by mortgage with 
D reserving a part of the consideration to be paid 
to P and discharge the mortgage. They then sold 
a part of the property mortgaged to P to the plaint- 
iff free from encumbrances and it was stipulated 
that the amount reserved would be paid by D but 
that in the case he failed to pay, the plaintiff would 
have the right to recover the amount, which he will 
be compelled to pay, from D. On D's failure to 
pay, the plaintiff paid it: 

Held, that the payment made by the plaintiff was 
one made on behalf of the defendants (mortgagors) 
and the right of action by virtue of the right of 
indemnity arose on the date of payment by, the 
plaintiff and Art. 83, Limitation Act, applied. 
Manmatha Nath Mullick v. Hedait Ali (3), referred 
to. : 

S. O A against a decree of the Sub- 
Judge, Ottapalam, in A. S. No. 107 of 
1932. 


Messrs. B. Sitarama Rao and Pocker, for 
the Appellant. 

Mr. P. Govinda Menon, for the Respon- 
dent. 


Judgment.—The main point argued in 
this appeal by Mr. Sitarama Rao is one 
of limitation. The facts necessary for the 
disposal of this point may be briefly stated. 
Defendants Nos. 2 to 7 mortgaged certain 
items of property to one Parukutty under 
Ex. H, dated June 14,1912. On July 18, 
1918, they purported to transfer certain 
items of property, which were not covered 
by mortgage to defendant No. 1 (vide Ex. A) 
for a consideration of Rg. 585-9-0 of which 
asum of Rs. 186-10-8 was reserved with 
defendant No. 1 on the understanding that 
he should pay the same with future in- 
terest to the mortgagee Parukutty and dis- 
charge the mortgage debt. By Ex. B, 
dated November 10, 1922, defendanis Nos. 2 
to 7 sold a part of the property comprised in 
Ex. H to the plaintiff free of encumbrances, 
and it was stipulated that the amount 
of Rs. 186-10-3 which was reserved under 
Ex. A would be paid by defendant No. 1, 
but that in case he failed to pay, the plain” 
tif was given the right to recover the 
amount, which he would be compelled to 
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pay, from defendant No.1. The covenant 
relating to this runs as follows: 5 

“In case you.are put to any loss owing to fail- 
ure onthe part of Seyidammad to pay up the debt 
due to Poonthottah people you may recover by suit 
or otherwise from the said Sayidammad the amount 
reserved, in the assignment granted to him by me, 
for the discharge of the debt due to the said Poon- 
thottah people as well as the interest due thereon 
and the losses, if any, which you might have in- 
curred; and I have hereby granted to you all the 
authorities and: liberties thereto. The receipts ob- 
tained for payment of the assessment and michava- 
ram rent should be gotfrom Raman Thamburan.” 

Seyidammad, defendant No.1, failed to 
pay the said amount. A suit was filed upon 
the mortgage, being O.S. No. 193 of 1925 
on the file of the District Munsif’s Court, 
Ponnani, and a decree was obtained on 
August 22, 1925, and the mortgaged property 
was brought tosale. The plaintiff, in order 
to savehis property from being sold, paid 
the sum of Rs. 186-10-8 and future interest 
on January 16, 1928, and has brought this 
suit on January 16, 1932, to recover what 
he had paid with interest thereon from de- 
fendant No. 1. 

Both the Courts have decreed the plain- 
tiff's claim. Mr. Sitarama Rao contends 
that the cause of action arose on July 13, 
1913, the date on which the amount was 
due and payable to the mortgagee if the 
transaction be viewed as a debt, and he 
relies on the rulings in Doraisinga Tevan 
v. Arunachalam Chetti (1), at p. 413* and 
Gopal Iyer v. Ramaswamt Sastrigal (2). 
There is no doubt that ifthe transaction 
should merely be viewed as an assignment 
of a debt, these decisions support him. But 
what was assigned under the document was 
not a mere debt, but also a contract of in- 
demnity in and by which defendant No. L 
agreed to indemnify defendants Nos. 2 to 7 
against any loss vy reason of his failure 
to pay the sum of Rs. 186-10-8 stipulated. 
Mr. Sitarama Rao again contends that if 
the transaction be viewed as a contract of 
indemnity, the plaintiff would not be enti- 
tled to enforce this amount and in any 
event Art. 83, Limitation Act, would not 
apply. Asli understand the covenant, it is 
this: as between defendants Nos. 2 to 7 and 
the plaintiff the obligation to discharge the 
mortgage on the property rested on defen- 
dants Nos. 2 to 7 and they in fact provided 
in Ex. A forthe payment of this amount 
by defendant No.1; therefore if for any 
reason that payment was not made by de- 
fendant No. 1, defendants Nos. 2 to 7 


* (1) 23 M 441, 
(2) 22 M L T 207; 10 Ind. Sas, 320; 22M L J 207. 
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would have to make the payment, and then 
recover the amount from defendant No. 1; 
and any payment made by the plaintiff in 
virue of this covenant will bea payment 
made by the plaintif on behalf of defen- 
dants Nos. 2 to 7: vide Manmatha Nath 
Mullick v. Hedait Ali (3), and the right of 
action by virtue of the right of indemnity 
arose on the date of payment by. the 
Plaintiff and Art. 83, Limitation Act, 
would apply. The contract of indemnity 
being registered, the period of limitation 
will be six years and therefore the suit is 
within. time. In the result, the second 
appeal fails and is dismissed with costs. 


Leave to appeal is refused. 
AN. Appeal dismissed. . 
(3) 11 Pat. 266; 135 Ind. Gas. 635; AI R 1932 P O 
32; 59 I A 41; Ind. Rul. (1932) P O 27;360 W N 280; 
35 L W 245; (1932) M W N 222; 62 M L J 287; 34 Bom. 
R 489; 55 CL J 152; 90 WN 418; 59I A 41;13 P 
T 541 (P. C.). 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 123/54 of 1936 
November 4, 1936 | 
MIR AHMAD, A. J. O. oS 

GANGA RAM—PLAINTIPF — APPELLANT 

versus 

SECRETARY or STATE— RESPONDENT ` 
* Cantonments House Accommodation Act (VI of 
1923), s. 15—Reference under—Mortgagee not in posses- 
sion of lease property, whether necessary party— 
Action under Civil Procedure Code (Act V of 1908), 
0. I, r.10—Whether advisable—Co-plaintiff though 
named in plaint not signing plaint—Whether should 
be treated as plaintiff. g 

The Cantonment House Accommodation Act only 
refers to an owner. A notice is issued to an owner, 
and if there is any person in occupation, to the 
occupier, and it is the owner alone who can make a 
reference tothe Oivil Court. Therefore, in a reference 
under s. 15 the owners are not bound to make a 
mortgagee who is not in possession of the lease 
property a party and his non-joinder will not de- 
feat the suit, though the Judge would be well 
advised if he under O. I, r 10, Civil Procedure 
Code, adds him not as a necessary party but as a 
person whose presence before the Court is necessary 
“in order to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the ques- 
tions involved in the suit.” 

There is no rule that a person named as a co- 
plaintiff is not to be treated as a plaintiff unless 
he signs and verifies the plaint. This defect is 
not such as to justify the rejection of the plaint. 
Mohini Mohan Das v. Bungri Budan Saha Das (1), 
relied on. i 

O. A. from an order of the District Judge, 
D. L. Khan, dated June 22, 193: . 


Mr. Lal Chand, for the Appellant. 
Mr. A. M. Quarishi, for the Respondents. 
Judgment.- Lala Bodhraj ard Lala 
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Ganga Ram are joint owners of bungalow 
No. 46in the Kohat Cantonment. The Officer 
Commanding Station Kohat gave a notice 
to the owners that he proposed to acquire 
it on lease under s. 7, Cantonment House 
Accommodation Act, at Re. 840 per annum. 
Being dissatisfied with the rental, a refer- 
ence was made to Civil Court by the owners 
under ss. 15 and 19, Cantonment House 
Accommodation Act. In this reference the 
owners asked for the rent to be enhanced 
to Rs.1,500 per annum and slso for the 
exclusion of the landlord’s quarters from 
the appropriation. In para 1° of the 
petition it was positively asserted that the 
petitioners were joint owners of the bunga- 
low. Jn the written pleas the respon- 
dent Secretary of State raised the objection 
that one QGhumani Lal was a mort- 
gagee with possessicn of half the ban- 
galow, having taken the mortgage from 
Bodhraj, owner, and that he was, therefore, 
a necessary party. In reply to para. 1, 
the respondent Secretary of State pleaded as 
follows: 

“Paragraph 1 is correct so far as the petitioners 
are the joint owners of bungalow No. 46, but half 


of the bungalow, i e. the share of Bodhraj, is 
mortgaged with Dr. Ghumani Lal.” 


Counsel argued the preliminary object- 
ion and the learned trial Judge upheld it 
on the ground that Ghumani Lal was a 
necessary party. He went further than 
the objection taken by the Secretary of 
State in his pleas and held that Ganga Ram 
alone having signed the reference, Bodhraj 
was also not before him. Curiously enough 
he proceeded to say that he could not try 
thereference even with regard to the half: 
share of Ganga Ram, although O. I, r. 9, 
Civil Procedure Code, clearly lays down to 
the ccntrary and proceeded to reject the 
plaint under O. VII, r.11, Civil Procedure 
Code, granting the Secretary of State 
Rs. 32 costs. Ganga Ram kas come upon 
appeal to this Court under s. 29, House 
Accommodation Act. Besides the Secretary 
of State he has made Bodhraj a respondent. 
Two poinis arise for consideration in this 
appeal: firstly, whether Ghumani Lal was 
a necessary party, and secondly, whether 
the fact that Bodhraj did not: sign the 
reference was sufficient to justify the con- 
clusion arrived at by the District Judge 
that he was not before the Court. It is 
admitted that references under the Canton- 
ment House Accommodation Act are 
governed by the procedure laid down in the 
Civil Procedure Code for suits, by virtue of 


s. 20 ofethe Act. I will take the two points” 


separately, 
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Point No. 1.—Counsel for Secretary of 
State admits before me that the Government 
had acquired this house on lease previously 
andis in possession of it. It follows that 
Ghumani Lal is notin physical possesion 
of the house. Iam informed that under 
an arrangement with the Officer Command- 
ing, Ghumani Lal had been permitted to 
recover half the rent as mortgagee. The 
Cantonment House Accommodation Act only 
refers to anowner. A notice is issued to an 
owner, andif there is any person in occu- 
pation, to the occupier, and it is 
the owner alone who can make a re- 
ference -to Civil Court. in the circum- 
stances I do not see why Dr. Ghu- 
mani Lal should have been made a party 
by the owners when they made a refer- 
ence tothe Civil tour. They were not in 
my opinion bound to do so, although I 
think the trial Judge would have been well 
advised if he had acted under O. I, r. 10, 
Civil Procedure Code, and added him not 
as a necessary party but as a person 
whose presence before the Court is neces- 
sary “in order to enable the Court effect- 
ually and completely to adjudicate upon 
and settle all the questions involved in the 
suit.” At any rate, it is not a casein 
which the non-joinder of Ghumani Lal 
should have defeated the suit. 


Point No. 2.—With regard to Bodhraj, his 
name appears inthe plaint as a co-plaintiff. 
It was admitted by the Secretary of State 
that Bodhraj and Ganga Ram were joint- 
owners of the house. In my opinion the 
fact that Ganga Ram alone signed the 
reference dces not necessarily mean that 
Bodhraj was not before the Court. In 
support of this viewI will refer to Mohini 
Mohan Das v. Bungri Budan Saha Das (1), 
in which their Lordships of the Privy 
Council have held that there is no rule 
that a person named as a co-plaintiff is 
not to be treated asa plaintiff unless he. 
signs and verifies the plaint. I would 
again observe that this defect was not 
such asto justify the rejection of the plaint 
and the trial Judge would have acted 
correctly if he had only allowed Ganga 
Ram to produce Bodhraj to sign’ the re- 
ference. Bodhraj has appeared before me 
and has put in an application stating 
that he had given the authority to Ganga 
Ram to prosecute the reference on his 
behalf. I have allowed him to sign the 
reference now and this defect has beer 
remedied. As a result, I accept the appeal 


(1) 1760. 580 (P. CO). 
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and setaside the orderof the trial Judge. 
I order that under O. I, r: 16, Civil 
Procedure Code, Ghumani Lal should be 
made a party to the refarence, and that the 
reference should now be decided on the 
merits. The appellant shall have his costs 
in this Court. Costs in the trial Court 


will follow the event. Pleader’s fee 
Rs. 32. 
D. Appeal accepted. 


MADRAS HIGH COURT 
Criminal Revision Case No. 913 of 1935 
(Criminal Revision Petition No.°872 
of 1935) 

September 26, 1936 
Laksumana Rao AND K. S. Menon, JJ. 
In re H. B. BABINGTON — Acovssp 

i —PETITIONER 

Criminal Procedure Code (Act V of 1898), ss 4 ()), 
439, 528-B—European British subjest of Coorg— 
Omission im trial Court to claim to be dealt with 
as an European British subject—Proper Court for 
entertaining application for revision—Revision, 
whether ‘subsequent stage of case. 

The words ‘European British subject’ in s. 4 (j) 
of the Code of Criminal Procedure means an European 
British subject who had claimed to be dealt with 
as such, 

Proceedings in revision before the High Court on 
a conviction by a trial Court or an Appellate Court 
are a subsequent stage of the.case for the purposes 
of s, 528-B of the Criminal Procedure Code, and 
consequently, if an European British subject residing 
in Coorg does not claim to be dealt with as an Euro-. 
pean British subject, either in the trial Court or the 
Appellate Oourt,it is the Oourt of the Judicial Com- 
missioner of Coorg and not the High Court of 
Madras that has revisional jurisdiction over the 
matter. Jeremiah v. Johnson (1)and Queen-Empress 
v. Grant (2), followed. Harris v. Peal (3) and H.G. 
Bolton v. Emperor (4), not followed. 


Petition under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the 
Court of Session of-the Coorg Division in 
Criminal Appeal No. 5 of 1935, preferred 
against the judgment of the District 
Magistrate of Coorg in Criminal Case No. 12 
of 1935. : 

Messrs. M. A. T. Coelho and J. S. Athan- 
asius, for the Petitioner, f 

Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the Crown. 


K. S. Menon, J.—This is an application 
tò revise an order of the Sessions Judge 
of Coorg, confirming the order of the District 
Magistrate of Coorg, convicting the petitioner 
under ss. 408 and .477-A, Indian Penal Code, 
and sentencing him to ifaprisonment till the 
rising of the Court, and to pay a fine of 
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Rs. 100, in default of payment of fine, simple 
imprisonment for one month. 

The learned Public Prosecutor raised a 
preliminary objection that it is the Court of 
the Judicial Commissioner of Coorg that 
hes revisional jurisdiction over the matter. 
Mr. Ocelho for the petitioner answers that, 
asthe petitioner is an European British 
subject tbis Court alone is the revisional 
authority by reason of the provisions of s. 4 
(7) of the Criminal Procedure Code, and 
s. 16 of the Coorg Code. Itis not disputed 
that, if the petitioner has asserted his right 
asa Eur pean subject, his case is one to 
which the provisions of Chapters XX XLII 
and XLIV-A of the Criminal Procedure 
Code would apply. But the petitioner ` 
never claimed -to be dealt with ås an 
European British subject either in the trial 
Court or in the Appellate Court, and in view 
of the provisions of s. 528-B of the Criminal 
Procedure Oodé, he must be deemed to 
have relinquished his right to be dealt with 
as such’and he shall not assert it in any 
subsequent stage of the case. The learned 
Public Prosecutor contends that the pro- 
ceedings in revision in this Court must be 
deemed to be a subsequent stage of the case 
and that therefore the petitioner is not 
entitled to assert his right now as European 
British subject. The contention of the 
petitioner, on the other hand, is that pro- 
ceedings in revision cannot be treated as a 
subsequent stage of the case. On this 
question there has been a conflict of deci- 
sions. Inthe case of Jeremiah v. Johnson 
(1) this’ Court (Krishnan, J.) held that pro- 
ceedings in revision must be treated as a 
su’ sequent stageof the case. ‘This is in 
accordance with the view of the Bombay 
High Court, Vide, Queen-Empress v. Grant 
(2). On the other hand, a contrary view has 
been taken by theAllahabad and Calcutta 
High Courts. In Harris v, Peal (3) Walsh, J. 
held that an application in revision is not a 
subsequent stage of the same case. The 
learned Judge observes: 


“Tt is a totally independent matter giving a right to 
apply to a superior Court independently of any pro- 
ceedings necessarily subsequent or consequent upon 
the hearing of the original case." 


This view was accepted in preference to 
that of this Court and of the Bombay High 
Court by a Division Bench of the Calcutta 


(1) 45 M L J 800; 76 Ind. Cas. 695; A I R 1924 Mad. 
373; 25 Or. L J 231; 18 L W895; 33 M L T 194; (1924) 
M W N 60. 

2) 12 B561.. . 

R 17 A L J 896; 58 Ind. Cas. 351; A I R 1920 All, 

351; 21 Or. L J 767. : 
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High Court: H. G. Bolton v. Emperor (4). 
The reason given for adopting the view 
taken by the Allahabad High Court is that 
as 8.439, Criminal Procedure Code, confers 
no rights on a person convicted cither by a 
trial Court or a lower Appellate Court to 
invoke the revisional jurisdiction of the 
High Court and as that jurisdiction is often 
exercised without an application having 
been made toit and is discretionary, the 
hearing in revision, cannot be properly 
described as a subsequent stage of the case. 
With all respect, wa are unable to agree 
with the view of the Allahabad or af the 
Calcutta High Court in this matter. If a 
person who is convicted by a trial Court or 
an Appellate Court brings the fact of such 
conviction to the notice of the High Court, 
and the High Court exercises its revisional 
jurisdiction in that matter, orders passed in 
revision by the High Court are orders in the 
original case itself, and there can be no 
doubt that they are orders passed at a stage 
subsequent to the trial stage and thz appel- 
late stage of the case. lt cannot at all be 
said that such orders are passed indepen- 
dently of auy proceedings consequent on the 
hearing of the original case. It is the 
records of the original cage that have to be 
amended in pursuance of the orders of the 
High Couri in revision, and not of any other 
totally independent proceedings. And even 
though a person who is convicted has no 
right to invoke the revisional jurisdiction 
of the High Court, stillif such jurisdiction 
is exercised by the High Court, it cannot eat 
all be said that the orders made by the 
High Court in revision are not orders in the 
case. In other words, whether the orders 
passed in revision are to be deemed to be 
orders passed in the case itself or not, does 
not depend on whether the person whois 
affected by the order has a right to invoke 
the jurisdiction by the exercise of which 
orders were passed. It follows therefcre 
that proceedings in revision before: the 
High Court on a conviction by a trial Court 
oran Appellate Court is a subsequent 
stage of the same case, 


This does not, however, dispose cf the 
difficulty in this case, for Mr. Coelho con- 
tends that even though his client is precluded 
from asserting his right as a European 
British subject and thus invoke the juris- 
diction of this Court in revision, still by 
virtue of the definition in s. 4 (j), Criminal 


(4) 60 0676; 143 Ind. Cas. 892; A IR 1933 Cal, 240; 
(1933) Cr, Gas. 325; Ind. Rul. (1933) Cal. 492; 34 Cr. L 
J 671. 
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Procedure Code; it is this Court and this 
Court aldne that has jurisdiction in this 
matter, as the petitioner 
British subject. The contention of the 
learned Public Prosecutor, on theother hand, 
is that it is;only in cases where the right to 
be dealt with asa European British subject 
has been claimed that this Court: becomes a 
Coutt of revision and that, in all other cases, 
whether the person be an European ` British 
subject or not it will be the highest Court 
of Criminal Appeal for the local area that 
will have revis‘onal jurisdiction. The 
question, therefore, is whether the words 
“Proceedings against European British 
subjects” în s. 4 (f): reglly msan proceed- 
ings against European. British subjects, 
whether they had claimed to be dealt with 
as such or not, or only against those who 
had actually claimed to be dealt with as 
such. This question was dealt with at 
léngth by a Division Bench of the Bombay 
High Court (Birdwood and Parsons, JJ.) in 
the case of Queen-Empress v. Grant (2), and 
also by this Court (Krishnan, J.) in the case 
of Jeremiah v. Johnson (1), already referred 
to, and both the Courts held that the words 
“European British subjects” in ‘s. 4 (j) of 
the Code of Criminal Procedure meant 
European British subjects who had elaimed 
tobe dealt with as such. As we generally 
agree with the reasons given by the learned 
* Judges in those cases and with the conclu- 
sion arrived at, we do not think it is neces- 


sary to repeat what has already been stated 


in those decisions, but shall only add a fw 
observations. Ordinarily, a Court ‘is not 
expected to know whether the accused in 
any proceeding before it is an Europsan 
British subject or not. Tf no claim is made to 
be dealt with as such, the case would be tried 
in the ordinary manner without reference to 
the special provisions in Ohapters X XXIII 
and XLIV-A of the Criminal Procedure 
Gode. In such a case there will be nothing 
on‘the record for the High Court to know 
that the proceedings are really against an 
European British subject unless the accused 
brings the fact to the notice of tha High 
Court by asserting his status as such. This 
we have already held, he is precluded from 
doing by reason of the provisions of s. 528-B 
of the Code of Criminal Procedure. Unless 
there is something on record to show that 
the proceedings are really against a Europ- 
ean British subject, the revisional jurisdic- 
tion of the Presidency High Courts cannot 
be invoked by reason of the definition in 
s. 4 (j) of the Code of* Criminal Procedure 
merely because the accused is, in fact, a 


is a. European | 


e 
16, 
Eyropean British subject. 


think that the words “proceedings eagainst 
European British subjects” in s. 4 (j) mean 


Proceedings against persons who had claim- 


ed to be dealt, with as European British 


subjects, ‘and that that was the intention of. 


the Legislature. for otherwise the result 
would be that the definition in s.4(j) would 


nullify the effect of the substantive provision ` 
in.s. 528-B. The same. meaning must be - 


given to the same words occurring in s.:16 
ofthe Coorg ‘Code .as reference is. made 
therein to the Code of Criminal Procedure. 


It. follows that it is the Court cf the Judicial -- 


Commissioner, Coorg, and not this Court, 
that.has jurisdiction in this: matter. The 


-préliminary objection is, therefore, upheld. . 


The petitioni is dismissed. 


t~ 


E SAN a ws > Petition dismissed. 
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Criminal Revisicn Petitions Nos. 865 fad 867 
oc ak: of 1936 ; 
' “ September:24, 1936 : 
""Henpseson AND R. C. Mirrer, JJ. oi. 
“RAM SARUP SINGH anp OTHERS— ` 
$ oe DT TORNE 


EMPEROR Oppositts Party 

Criminal. trial—Confession—-J tried along with L 
Trial going on.for about a year—J dying sis 
months ‘before delivery of judgment -His confession 
put: on record before his death—Such confession, how 
Far can ‘be. used against L.. 

J was 
ss. 420-120- $ and 411-120-B, Penal Code; the trial pro- 


ceeded for some time and 16 was only about six months - 


before the delivery of judgment when the trial had 
proceeded for more thana year or abcut'a year 


that J.died and before his death his confession had . 


been put on the record : 

Held, thaf, even if the confession of J was ad- 
missible against L it could not be used as sub- 
stantive evidence. Such a confession could only be 
used for purposes of corroborating ol other evi- 
derice which was on record, 


' Messrs. Sudhansu Sekhar Mukerji, Nri- 
pendra’- Nath Dutt Roy, Prithibhusan 
Burman, B.C: Chatterji, S. C. Taluqdar, 
N.R. Das Gupta and J. C. Sinha, for the 
Petitioners. ; 


Mr De N. Bhattacharjya for the Crown. 
JR, C. Mitter, J.—In n 


this case . fiye 
persons, Ram Sarup ‘Singh, Lal Chand 
Pathak, Brijkishore _ Kuar, Jagannath 


Kholey and Ramadhar Chowbey have 
moved agaimi the judgment of the Bes- 


r =. 
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We; therefore, ~ 


: and 420-109, ‘Indian Penal - Code. 


< Indian Penal Code. . 


` ing, 
. trial, and, another by the name of Julai. 


. ions Judge 
put on -his trial along with L under. 
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sions Judge of Burdwah by which he has. 
upheld -the convictions and sentences pass- 
ed on these: persons by Mr. H.R. Sen, . 
Magistrate of Burdwan having First Class 
powers. Ram Sarup- Singh has been con- 
vieted under ss. 490-120-B, 411-120-B, 411 
He has 
been sentenced to two years’ rigcrous im- 
prisonment and a fine of Rs. 1,000 under 
s. 420-120-B and to one year’s rigorous 
imprisonment under s. 411, Indian Penal 
Code. These two sentences are 10- Tun ` 
concurrently.. No separate sentence has. 
been passed under ss. 411-150 B and 420-109, ; 
The other four pebi- 
tioners before us have been convicted under.. 
ss. 420-120-B and 411-120-B and have been - 


3 sentenced “under the - former - section to 


one year’s rigorous imprisonment, no sen- 
tence being passed under the last men-. 
tioned section. Against these five persons 


`- and 15 others the Police submitted charges 


under ss. 420-120-B and 411-120-B., ° ‘Some | 
ofthesė persons were also charged under: 
ss. 411 and 411-109.° One of these persons 
could not be tried because he was abscond- 
another was discharged during the 


Singh died during the course of the trial 
in the trial Court. Of the remaining 17° 
persons, three; were acquitted by the 
learned Magistrate and 14 were . convicted. 


-+ Of these 14 persons who had been: convicted, 


one Deo.Narain Pathak did not appeal 
to the Sessions Judge but the remaining 
13 preferred appeals. The learned- Sess-: 
acquitted two of them and 
maintained the convictions and sentens- 
ces passed on. the remaining -11 Persons. ` 
Of these persons whose convictions and 
sentences have. been maintained by the 
learned Sessions Judge, six have moved 
this Court, namely, the five petitioners in 
the present Rule and the petitioner 
Kapcor Singh in the ccnnected Rule 367 of- 
1936. 

The case for -the prosecution is this. 
That since,1931 or even before that there 
wasa wide-spread conspiracy to cheat the 
East Indian Kailway Administration. The 
centre of the conspiracy was Ram Sarup 
Singh who: was formerly an employee 
under the said administration but had 
been discharged. According to the prose- 
cution the modus operandi of the ccnspi- 
rators was to obtain tickets which had 
already been used and after changing the 
dates ofissue of these tickets to sell them 
to their friends and relations. Itis not 
‘necessary forthe present purpcke to go 
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into 


o greater details about the way in 
which 


the conspirators carried out their 


designs which had the effect of depriving .. 


the Railway Administration of a large 
amount Of income because on the evidence 
wehave no doubt that operations were 
carried out by the conspirators on a very 
extensive scale. In the year 1931 the 
matter was taken up by the District’ In- 
telligence Branch and from 1931 its offi- 
cers began to intercept large number of 
letters intended for Ram Sarup Singh 


who was then living in the town,of How- . 


rah. Some of these intercepted letters were 
Tetained by the Police but some’ were sent 
on, after examination, in the usual course 
to be delivered to Ram Sarup Singh. But 
of the letters which were so sent to Ram 
Sarup Singh after examination, the Police 
kept either notes or photographs. Some 


‘of the intercepted letters and the notes 


and photographic copies of those letters 
which were examined but later on allow- 
ed toreach the hands of Ram Sarup Singh 
have been exhibited in this casé. This 
interception went on for some time till 
Ram Sarup removed himself from Howrah 
to a place in Tollygunj. While he was 
living at Tollygunj only one letter was 
intercepted and that was produced in this 
case. Inthe year 1933 the matter was 
placed bythe Government Railway Police 
in thehands of a Special Officer of the 
name of Prafulla Kumar Bannerji. That 
officer carried on his investigations, but 
an accidental circumstance placed further 
materials in the hands of tke Police and 
this was the immediate cause of the 
charge sheet against the 20 persons, 19 of 
whom were placed on trial before the 
learned Magistrate of Burdwan, one being 
found absconding. The incidentis this. 
On August 23, 1934, a flying ticket collector 
of the name of Mr. S. ©. Mitter was in 
charge of the Up Delhi Express. His 
duties were to attend the train from 
Howrah to Asansol. It is in evidence 
that the first stop of that train is at 
Burdwan. Just before the train left, his 
suspicions were aroused by the movements 
of Deo Narain Pathak. Deo Narain board- 
ed the train just when it was leaving. 
Mr. Mitter boarded the next compartment 
and before the train reached Burdwan he 
demanded the ticket from Deo Narain for 
examination. After some hesitation Deo 
Narain attempted to bring out his ticket 
and in that attempt a bundle fell out from 
his pocket onthe floor of the compartment 
in which he was travelling. The bundle 


2 x e z 
RAM sakUP sinda v. mbekor (CAL) 
` consisted of 10 third class tickets 


the note-book, 


“1934, as the date of issue. 
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with 
the date August 24, 1934; punched on them. 
They were tickets from Alipur (a place reat 
Jaunpur, in the United Provinces). td, 
Howrah. There were also a note-book, a 
postcard written in Nagri and three other 


Pieces of paper. Deo Narain wanted to 


pick up these tickets or at least to conceal 
them buthe was prevented and the tickets, 
the three slips of paper 
and the post card written in Nagri were 
taken charge of. by Mr. Mitter, the tra- 
velling ticket checker. Ded Narain pro~ 
duced another ticket which he said en- 
titled him to travel by the-train. It wasa 
third class ticket which ‘bore August 19, 
It wasa long 
journey ticket and if the checking took 
place at a place beyond Burdwan there 
“would have been no means of detecting the 
fraud. It was this accidental circumstance 
that Jed. to the arrest of Deo Narain. Deo 
Narain was taken down at Burdwan anda 
Memorandum in triplicate was made by 
Mr. Mitter -containing the things which he 
found inthe compartment in the manner 
stated above. This memorandum was sign- 
ed by the Station Master of Burdwan, 
named Mr. Alexander and by another 
railway official, aud Deo Narain was 
handed over to the Police along with this 
memorandum. On the next. day, namely 
August 24, 1934, Dec Narain was. pro- 
duced before the Sub-Divisional Officer -of 
Asansol where he made his confession. It 
was recorded by that officer. That officer 
also signed the memorandum which had 
been prepared by Mr. Mitter and also ini- 
tialled the ten tickets and the other things 
that had been seized by Mr. Mitter. T ig 
memorandum has ils importance beca .sé 
during the course of investigation the 
said ten tickets and some other things 
were stolen from the malkhana at How- 
rah during the temporary absence of Pra- 
fulla Babu from that place. A search 
followed thereafter and the houses of many 
of these accused persons were searched and. 
letters and other things seized. It is not 
necessary for us to go into details about 
the searches but the only thing material 
for our purpose i3 the fact that two other 
persons, namely, Julai Singh and Jagan- 
nath Kholey, were arrested and they made 
confessions which were recorded by the 
Magistrate. On August 26, 1934, Julai 
Singh made a confession and Jagannath 
also made a confesston which was recorded 
by the Magistrate on September 19, 
1934. A large amount of documentary 
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evidence was admitted on behalfsof the 
‘prosecution „and a large number of wit- 
.nessęs wëre examined by them. The de- 
fence also examined a large number of 
witrresses and there was a protracted trial 
„in the’ Magistrates Court. During the 
course of the trial Julai Singh died. He 
never retracted his confession but during 
‘his examination after the charge he 
‘adhered to the same. The trial ended in 
the convictions, of 14 persons as stated 
“above. So far as the petitioner Ram Sarup 
Singh is concerned, we do not think that 
-hehas got anything io say in the matter? 
(After discussing arguments, the judgment 
_‘proceeded.) , We, therefore, uphold the con- 
_Victions and \seriteénces passed upon Ram 
Sarup ..- | ; | 
| The, next petitioner’ before us is Lal 
'Chand- Pathak. The learned. Sessions 
‘Judge notices in his judgment two or threé 
‘Exhibits,, namely, 
„Other Exhibits, and also the confession of 
Julai ‘Singh. Inthelast portion ‘of his 
judgment he indicates. in clear terms that 


“ if the confession of Julai Singh is not ad- 


inissible"in evidence, ‘then there would not 
ye enough eéviderice to support the con- 
viction ofthe man. It is quite clear, there- 
fore, that Lal Chand Pathak ' has` been 
convicted solely upon the confession of Julai 
Singh. This leads us to the consideration 
as to whether the confession of Julai Singh 
is admissible in evidence and if it is ad- 
missible in evidence, if the learned Ses- 
sions Judge was right in using it"in the. 
manner -in which he has used it, namely, 
as substantive evidence and not as evi- 


. dence intended to corroborate other evi- 


dence which would be sufficient’ for the 
conviction of this man. . The learned Ses- 
sions Judge came to the conclusion that the 
_ confession of Julai Singh would not be 
admissible in evidence under s.10, Evi- 
dence Act. 

“But he has said that this is evidence 
‘under the provisions of s, 30, Evidence Act. 
Mr. Mukherji appearing on behalf of Lal 
‘Chand urged that s.° 30, Evidence Act, 


` cannot help the prosecution . inasmuch as 


Julai Singh died before the conclusion of 
‘the trial before the Magistrate. He says 
that in order that the confession made by 
a person may be used against’ others 
itis essential that there must be a joint 
trial and he says that as scon as Julai 
Singh diedit was no longer a joint trial 
‘of Julai Singh with Lal Chand and at the 
‘time the learned Magistrate delivered’ his 
| Judgment there was no joint trial within 
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when the ‘trial 
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the meaning ofs. $0, Evidenée Act. I feel 


“some difficulty in accepting this argument. 
Julai Singh was put 


on his trial along 
with Lal Chand under s: 420120-B and 411- 
that the trial pro? 
ceeded for soihe time and it is only about 
six months before the delivery of judgment 
4 had proceeded for more 


that ayear or about a year that. Julai 


Singh died and before his death his con- 


fession had been put on tke record. It 
is for this reason that Lam unable to 
‘accede to the broad contention urged 
‘before tis by the learned Advocate for the 
appellant. But we donot think that even 
if the confession of Julai Singh is admis- 
sibleagainst Lal Ghand, the learned Judge 
‘was not right in using it as substantive 
‘evidence. Sucha confession could only be 
‘used for purposes of corroborating the other 
evidence which is on the record. We, 
‘accordingly, hold ihat the learned Judge 
was not right in maintaining the convic- 
tion of Lal Chand on the ground stated 
by him. We accordingly set aside the con- 
viction and sentence passed on Lal Chand 
and direct him to be setat liberty. 

The next petitioner before us is Brij 
Kishore Kumar. (After discussing. the 
evidence, judgment proceeded). . There 
only remains the confession of Jagannath 
which wasretracted at the time of the 
trial. This confession is a very long docu- 
ment. Init many details are given which 
would be quite helpful to the prosecution, 
but would be unnatural ina confession. 
The details about searching and seizing 
certain letters are given and even ihe 
handwriting of a leiter was proved in the 
confession by Jagannath. The learned 
Sessions Judge notices all these things and 
he says that the confession is no doubt 
simewhat extraardinary, but there is noth- 
ing wrong because the Police must have 
examined Jagannath before he was sent to 
the Magistrate for recording his confession 
that these details which are to be found in 
the confession of Jagannath came cut dur- 
ing such examination and allthat the 
Police must have told him was to make 
those statements before the Magistrate who 
was torecord the confession because those 
statements would have the effect- of sup- 
plying some gaps ia the prosecution evi- 
dence both relating to the general con- 
spiracy and the particular persons said to 
be conspirators. After giving cur best 
consideration to this part of the case, we 
aie not ‘satisfied that the confession of 
Jagannath was a voluntary one. That 
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confession, therefore, cannot be taken into 
Consideration. We accordingly hold that: 
the evidence on which the learned Sassions 
Judge. relied and maintained the convic- 
sion of Brij Kuar is not sufficient. We, 
therefore, set aside the conviction and sen- 
tence ‘pa assed upon him and direct him to 
be set at liberty. (The rest of the judg- 
ment dealt with the evidence against’ 
Jagannath Kholey, Ramadhar Ohowbey and 
Kapur Singh and acquitting them). 

Henderson, J.—I agree and I only 
desire to say this: The learned Judge 
found that apart from the confession ‘of 
Julai Singh the evidence was insufficient 
to prove the guilt of the petitioner Lal- 
Chand. He has, therefore, treated that 
confession ina way which is not warranted- 
by s. 30, Evidence: -Act, and ‘on his own 
findings, this conviction could not possibly’ 
be supported. In .these circumstances I do 
not think it necessary to express any opin- 
ion on the point whether in view of the 
death of Julai during the trial his confession 
could be used at all. 


Ne. Order accordingly. 


od 


PESHAWAR JUDICIAL COMMIS- 
SIONER'’S COURT ° 
Miscellaneous Application No. 82 of 1935 
July 11, 1935 
Mippteton, J. C. AND MIR AmMAD, A. J. C. 
BISHAN DAS AND ANGOTAER— APPLICANTS 
= VeCTSUS 
NAND RAM~—Opposits Party 

Civil Procedure Code (Act V of -1908), ss. 109 (c), ` 
110 -Leave to appeal—No inconsistency in rulings of. 
Court—Other High Courts holding divergent views 
on similar matters—Whether ground for certifying 
case as fit for appeal to Privy Council. 

The fact that diflerent High Courts in India have 
held divergent views in res pact of matters similar to 
those before the Court inthe casa in which leave to 
appeal tothe Privy Council is sought, ig no reajon 
for certifying the cass as a fit one for appeal to His 
Majesty in Council, when there is no inconsistency 
in the rulings of ths High Court concarned. 


Mis. 
Majesty in Privy Council, from judgment 
of Judicial Commissioners Court, dated 
June, 27, 1935, reported as 161 Ind. Cas. 155.. 

Chaudhri Jai Krishan, for the Appli- 
cants. 

Messrs. Ram Labhaya and Lakhmichand, 
for the Opposite Party. 


Middieton, J. C.— This is an application 
for leave to appeal to His Majesty in 
Councit under ss. 109 (e) .and.110,- Civil 
Procedure Code. The only question’ for us 


BISHAN DAS v.:NAND RAM. (PESH.) -: 


- point. 


App. for leave to appeal to ‘His - 
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to determine is whether the proposed | ape ` 


peal involves some substantial question of: 
law and whether ‘the -decrée of this Court’ 


is a fit one for appeal to His Majesty, in: 


Council. The proposed appeal is dirécted’ 


against the decree of this Court dated: 


June 27,1935, based upon a judgment of’ 


that date which has since been published `` l 


in Bhishan Das v. Nand Ram (1), and the 
main point urged by Counsel for the appli- 
cant is that the judgment is directly in’ 
conflict with a previous judgment of this” 
Court dated June 25, 1935, and since re- 
ported as Saifullah Khan v. Charan Lal 
(2). Both the judgments referred to arose 
out of suits based upon mortgages for re- 
covery of money due by sale of mortgaged 
land.. Counsel contends that the terms of 
the two mortgages were similar, but we 
are unable to agree with “him on this 
In Saifullah Khan v. Charan Lal 
(2) there was a condition in the mortgage: 
“Baad guzarne miad ke -arazi-fakur rehn 
hogi,’ and the construction placed upon 
those words by this Court was as follows : 

“The words. with regard -to redemption after the 
period of three years has elapsed clearly indicate 
that the redemption was considered to be de rigeur 
at the end of the stipulated period, and that it was: 
not intended that the. mortgagee should continue to 
occupy the land afterwards.” 

On the basis of that interpretation the. 
Court held - that : the - mortgage was an 
anomalous ‘mortgage and that it would be’ 


inequitable to. refuse the relief asked for ` 
with the result that a decree. for-sale was . 


granted. In “the case reported as Bhishan: 


Dasv. Nand Ram (1) the corresponding oe 


provision in the mortgage was that there: . 


could be no redemption for 15 years, the: 


mortgagor could redeem-after 15 yéars, and -> 
that if he did not exer cise his right to redeein: ` 


during the 16th year, he would have to pay, 


interest at 12 annas per cent... per mensem.. ‘ 
In this latter case it: is-quite: clear that ré-~ 
demption after the stipulated period was; 
not regarded by the parties as compulsory,. f 


but that the mortgagor had ari: option'-to: 
redeem or not, and the Court held that in: 
such circunistances the mortgage: was, a 


usufructuary one and that the “pringiples: h 


of s. 67, Transfer of Property Act applied- 
to- the~case and therefore the, mortgagee 
had the right to remain in possession, but 
had no right to recover his money by méans 
of foreclosure or sala. ` 

The two rulings are clearly distinguishéd, 
as they dealt ‘with ‘ different mortgages, 

0 AIR 1936 Pesh. 48; 161 Ind. Cas. 155; 8 iR 


Pesh. 159. - 
G ATR 1936 Pesh. 43; 160 Ind, Gas. .986; 8 R. 
Pesh, 140. 


166 


one of an anomalous nature, the other,usu- 
fructuery, and.we are unable to find any- 
thing inconsistent in the two rulings. It 
may be true, as alleged by the applicant, 
that: different High Courts in India have 
held divergent views in respect of matters 
similar to those before the Court in the 
case now concerned, but this in itself is 


no reason for certifying the case as one: 
fit for appeal to His Majesty in Council. We. 


dismiss the application with costs. Pleader’s 
fee Rs. 16. _ 


ING l Application dismissed. 


ii LAHORE HIGH COURT 

- Miscellaneous First Civil Appeal No. 759 

S 2 of 1935 

: October 17, 1935 

N. AGHA HAIDAR, J. 

‘.. Shahzada MUHAMMAD HAMDAM 

7 — JUDGMENT-DEBTOR— APPELLANT 
so versus . 

~. Hafiz MUHAMMAD RAMZAN 

-.; AND ANOTAER— DECRER-HOLDERS — 

: RESPONDENTS 

- Civil Prozedure Code (Act V of 1908), 

y. 92—Setting aside of sale—Auction-purchaser is a 

necessary  party—Appeal—Auction-purchaser not 

made party—Appeal, if bad for non-foinder— 

Amendment, tf can be allowed in appeal. - 

. After an auction sale has taken place, the person 

most interested in upholding the sale is the auction- 

purchaser and inan ‘application for setting aside 
the-sale under O. XXI, r. 92, Civil Procedure Code, 
the auction-purchaser is a necessary party. When 
inthe appeal against an order dismissing the ob- 
jections of the judgment-debtor under O. XXI, r. 92, 
the ‘auction-purchaser is not made a party, the 
appeal is. defective for non-joinder and the amend- 
ment of pleadings or of the memorandum of appeal 
at a late stage, when valuable rights have already 
accrued to the auction-purchaser would result 
very serious hardship to him and should not be 

allowed. Mela Ram v. Narain Das (l). Khera v. 

Salem Raj (2) und Bahadur Ali Khan v. Co-operative 

Credit Society, Basti Baba Khel (3), followed, 

Dip Chand v. Sheo Prasad (4) and Nitai Datta v. 

Bishun Lal Sao (5), not followed, Sumitra Kuer v. 

Damri Lal (6, Bapuji Krishna v. Janardhan 

Govind (7) and Ram Kumar v. Dwarka Parshad (8), 

reljed on. g h 

` Misc. F.C. A. from the order of the Senior 

Sub-Judge, Ludhiana, dated January 22, 

1935. 

. Mr. J. R. Agnihotri, for the Appellant. 
Mr. Abdul Haye, for the Respondents. 
Judgment.—Tnis is an appeal against 

Jan order dismissing the objections of a 
judgment-debtor under O. XXI, r. 92 of 
the Code of Civil Procedure. A 

“A preliminary objection has been taken 

by Mr. Abdul Haye, for the decree-holders, 

that the appeal is. defective and cannot 


0. XXI, 


in 


e 
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be entertained because the auction-pur- 
chaser, Khah Sahib Dr. Noor Muhammad, 
has not’ been impleaded as a party. I 
find that, although in the application filed 
by‘ the judgment-debtor for setting aside 
the sale, the auction-purchaser is mentioned 
and fe oleae dod asa party, he is not shown 
in the title of the order of the Court below 
dismissing the objections. No steps were 
taken in the Court below to rectify this 
errorand when the present- appeal was 
filed in this Court ihe auction- purchaser 
was not made a party. No application has 
been made so far to implead him. It was 
laid down as long ago as Mela Ram v. 
Narain Das (1) that in an appeal from 
an order passed under s. 312 of the Civil 
Procedure Osde, rejecting an application 
to set aside an auction-sale, the auction- 
purchaser was a necessary party and the 
appeal was Jiable to dismissal on that 
ground, The reasoning of the learned 
Judges was that in order to enable the Court 


. to effectually adjudicate upon all the ques- 


tions involved in the application, it was 
essential that the auction-purchaser should 
be before the Court. The learned Judges 
declined to extend the pericd of limitation 
by permitting an amendment cf the appeal. 
Order XXI, r. 920f the present Code, is 
analogous to the provisions of s. 312 of the 
old Code of Civil Procedure (Act X of 1877). 
This case was followed in Khera y. Salem 
Raj (2). Itis tree that this case arose out 
of certain insolvency proceedingssin the 
course of which an auction sale had taken 
place. The auction-purchaser was not made 
a party tothe appeal untillong after the 
period of limitation had expired. The ap-- 
peal was dismissed on the ground of non- 
joinder of the auction-purchaser whose 
presence was considered essential for ihe 
right ‘decision of the appeal. In Bahadur 
Ali Khan v. Co-operative Credit Society, 
Basti Baba Khel (3) a Division Bench `of 
this Court presided over by Sir Shadi Lal, 
Chief Justice end Hilton, J,held that for 
setting aside the sale under O. XXI, r. 92, 
the auction purchaser isa necessary party, 
and‘ his non-joinder entails dismissal of the 
application under O. XXI, r. 90. Their 
Lordships followed Khera v. Salem Raj (2) 
and: further held that, although the case in 
Khera v. Salem Raj (2) arose out of certain 
insolvency proceedings, the principle, so far 
as tke auction-sale wis concerned, was the 

(1) 188 P R 1862. 

(z) 1 Lah. 21; 51 Ind. Cas. 935; 69 P L R 1920; 56 
PW R 1920. 

(3) ATR 1929 Lah. 778; 120 Ind, Cas, 165; 


Ind, 
Rul. (1930) Lah, 5, kat 
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same as that underlying O. XX, rr. 30 and 
92. The case was treated as one of non- 
joinder of a necessary party ‘and the appeal 
on account of the non-joinder was held to 
be time-barred against the auction-pur- 
chaser. As a matter of first impression this 
was my own view before I studied these 
cases. After an  auction-sale has taken 
place, the Person. most interested in uphold- 
ing the sale is the auction-purchaser. He 
may bean outsider who has 
-money inthe sale. The amendment of 
pleadings or of the memorandum of appeal 
at alate stage, when valuable rights have 
already accrued to the auction- “purchaser 
would resalt in very serious hardship to him. 
This sltould not be allowed. This principle 
governs cases of amendment of pleadings 
in general and in considering such and 
similar questicns it should not be lost sight 
of. There ate cases on the other side, e.-g., 
Dip Chand v. Sheo Prasad (4) and Nitai 
Datta v. Bishun Lal Sao (5) which are entitl- 
ed to great respect. But in the face ofa 
series of cases decided by this Court, in- 
cluding the Chief Court of the Punjab, I 
wannot make a departure and follow the 
law as laid down by other Courts. I may 
also point out that in Sumitra Kuer v. 
Damri Lall (6), Bapuji Krishna v. Janar- 
dhan Govind (7) and Ram Kumar v. Dwarka 
Parshad, 15 Ind. Cas. 5 (8) a view similar” 
to. that laid down in the Lahore case seems 
to have been taken. In. view -of these 
authorities, I accept the preliminary objec- 
wi and dismiss the appeal with costs. 


. Appeal dismissed. 
0; 51 A 910; 119 Ind. Oas. 103;..(1929) AL J 769; 
A TR 1929 All, 593; Ind. Rul. (1929) All. 951. 
(5) 11 Pat, 804; 139 Ind. Oas, “810; AIR 1932 Pat. 
255; 13 PL T 488; Ind, Rul. 61932) Pat, 254. 
33 9 AIR 1921 Pat. 498; 62. Ind, Cas. 61; 2P LT 
6. 


(JA IR 1924 Bom. 130; 60 Ind. Cas, 648. . 
(8) 15 Ind. Cas. 5; 15 O G sll, ; 


CALCUTTA HIGH COURT 
Civil Rule No. 355 of 1936 
RRT me 1936 


Lop J. 
DEBENDRA NATH SADHU KHAN 
—DzranpANT Perrone 


RAI RAMPROTAP i CHAMARIA — 
PLAINTIFE—OPPOSITI PARTY ` 
: Civil Procedure Code (Act V of 1908), ss. 144, 115 
— Rejection of prayer for restitution on ground of 
limitation—Whether decree and appealable— Inter- 
ference in, hale if justified. 
-Rejection of a prayer for restitution on” the 
ground of limitation amounts to a determination ‘of 


s 
DEBENDRA NATE SADRU KHAN V. RAL RAMPROTAP OHAMABIA (CAL,) 
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the queStion under s. 144, : Civil Prodedure Code, 
Order dismissing the application i is a decrees which 
is appealable and the High Court has no jurisdiction 
to interfsre under s. 115, 


C. R. from the order of the Munsif, 
Second Court, Howrah, dated February 5, 
1936. 

Mr. Apurba Charan Mukherjee, for. the 
Petitioner.’ 

Messrs. Panchanan Ghose and Bhola Nath 
Ray, for the Opposite Party. 

Order. -This Rule was issued on the 
opposite party to show gause why an order 
‘passed by the Munsif, 2nd Court, Howrah, 
on ah application under s. 144, Civil 
Procedure Code, should not be set aside. 
The material facts are as follows: The 
petitioner was defendant in Title Suit 
No. 57 of 1927 in the Court of the 2nd 
Munsif at Howrah. The suit was decreed 
in favour of the plaintiff on. September 8, 
1928, and on September 30, 1928, the plaint- 
iff in that suit obtained’ delivery of posses- 
sion in execution of the decree. An appeal 
against that decree was filed and the 
appeal was decreed on August 12, 1932, 
the plaintiff's suit being “dismissed, A 
Second Appeal being Second Appeal No. 
1943 of 1932, was tiled which was dismissed 
on March 6, 1935. In the meantime on 
April 26, 1933, the petitioner applied under 
s. 144 for recovery of possession of the 
property from which he had been dis- 
possessed. He made. no application at that 
time for. mesne profits and no order .for 
mesné profits was passed but an order for 
possession was passed and symbolical 
possession was delivered on April 30, 1933. 
On August 24, 1935, the petitioner applied 
for assessment of mesne profits. Objection 
was taken on the ground that the applica- 
tion was barred -by limitation. The 
learned Munsif came to the conclusion 
that the application was barred by limita- 
tion .and dismissed the same with costs. 
Against that otder the present Rule has 
been issued. A preliminary objection has 
been taken that asthe orderis an appéal+ 


able order this Court has no justification 


for interference under s. 115, Civil Proce- 
dure Code. Under s. 2, cl. 2, Civil: Proce- 
dure Code,-a decree. shall he deemed to 
include a determination of any question 
within s. 144, Civil Procedure Code. ` « > 

It is argued that by the order of the 
learned Munhsif a question under 5. 14t.has 
been. determined and, therefore the order 
is a decree and, therefore, appealable, * 
My ‘attention. has- beén drawn to å note at 
page 421 of: Sir - Dinshaw Mulla’s 
Commentary on the Code of Civil Procédure, 
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Edition 10, 1934, in which it is stated that a 
decision that an application under this 
section .is fime-barred is a decision on a 
question collateral to the question of restitu- 
tion and hence itis nota decree and not 
appealable as such. Relying on that the 
learned Advocate for the petitioner has 
argued that the order is not appealable, and 
consequently the application for revision 
would he entertainable. In my opinion the 
preliminary objection must be upheld. I 
am‘unable to understand how it ean be 
argued that a rejection of a prayer for 
restitution under s.144 on the ground of 
limitation does not determine thé question 
under s. 144, Civil Procedure Code. In my 
opinion by rejection on the ground of 
limitation such a question was determined 
and the order was, therefore, a decree which 
is appealable. In this view of the case the 
Court has no jurisdiction to interfere under 
8.115, Civil Procedure Code. Under the 
circumstances I order that the Rule be 
discharged but I make no order as to ceste. 
Let the certified copies of the orders of the 


Courts below filed in this Court be 
returned to the learned Advocate for the 
‘petitioner. ° 

Neo ‘Rule discharged. 


_ ,, ALLAHABAD HIGH COURT 
Civil Revision Application No. 163 of 1936 
so October 14, 1936 
= ‘Bennet, J. 
BARYAR SINGH—J upement-pestor 
- —APPLICANT 


E | versus 
RAM: DÚLARAY—DeCREE-HOLDER— 
Cr OPPoSITE Parry 
. P. Agriculturists™ Relief Act (XVII of'193: 
s. 30 (2)—" Decree has already been passed”, baa 
of—Relicf incase where decree is passed after Act 
came into force, if can be granted. 
Tlie words “ has already been passed" ins 30 
U. P. rAgriculturists’ Relief Act, refer to scme point 
of time indicated in the sub-section itself. The only 
point of time indicated is in the words “on the 
application,” that is, thè date of the application and 
the sub-section means any decree passed prior to 
= date I thie PEPR aE The Court should not 
refuse relisf to persons whose d i a 
after the Act came into force. PERTE pa 
C. R. App. against an order of the Munsif, 
Tilhar, dated December 23, 1935. 
sa z N. rere the Applicant. 
r. Hazari Lal Kapoor, for the O i 
. Party. i i wa 
_ Order.—This is aseivil revision by a 
judgment-debtor raising the question of 
thé interpretation of s..30, sub-s, (2), U. P, 


, ; 
BARYAR SINGH D. RAM DULARAY. (ALI) 


16710 


Agriculturists’ Relief Act (Act XVII of 
1934). The following dates are relevant: 
On January 19, 1929, the judgment-dehtor 
executed a simple mortgage for Rs. 300 at 
2 per-cent. simple interest per mensem in 
favour of the decree-holder. On January 18, 
1$35,@ suit was brought on this mortgage 
and on February 28, 1935, the written state- 


“ment was filed. Both of these dates occur 


before the Act came into force, which was 
April 30, 1935, with the assent of the Gover- 
nor-General in Council, and publication 
was made in the Gazette on April 27, 1935. 
It is possible that this Gazette had not 
reached Shahjahanpur before the arguments 
were heard on May 1, 1935, and the suit was 
decreed on that date. Consequently*no plea 
was made for reduction of interest under 
8. 30, sub-s. (1). An application was made 
on October 10, 1935, by the judgment- 
debtor for relief under sub-s. (2) of s. 30, 
and.the Court below has refused that relief 
holding that tle words in sub-s. (2) of s. 30 
do not cover the case of a decree which was 
passed after the Act came into force. Sub- 
section (2) of s. 30 states: 

“Tf a decree hag already been passed on the basis 


of a loan and remains unsatisfied in whole or in 
part, the Court which passed the decree shall, on 


-the ‘application of the judgment-debtor amend it 


by reducing, in accordance with the provisions of 
sub-s. (|), the amount decreed on account ofin- 
tarast.” 

The Court below interprets the words 
“has- already been passed” as meaning a 
decree passed before the Act came into 
force. It appears to me that.this interpre- 
tation of the snb-section is not correct. 
According tothe laws of grammar and in- 
terpretation, “has already been passed” 
should refer to some point of time indicat- 
ed in the sub-section itself. The only 
point of time indicated is in the werds “on 
the application," that is, the date of the 
application. On this interpretation the de- 
fandant is within time. as the sub-section 
means any decree passed prior to the date 
of the application. Another reason which 
leads me to this viewis that the legislature 
intended to grant relief to agricultural 
tenants, and there is no reason why it should 
refuse relief to persons whose decrees were 
passed after the Act came into force. If 
this had been the intention of the legis-’ 
lature, it would have been natural that the 
legislature should have stated in sub-s. (2): 
“If a decree has already been passed before 
this Act comes into fcrce,” but the words 
“before this Act comes into force” do not 
occur in subs. (2) of s. 30. Mor&over, if 


this had been the intention of the legislature, 
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the result would be that a defendant could 
obtain relief only if his legal advisers were 
aware of the law on the point during the pen- 
dency of the suit and he would he deprived of 
relief if his legal advisers did not take the 
plea during the suit where a decree was 
passed after the Act. I do not think that 
the legislature intended relief to depend 
on whether the legal advisers -of defend- 
ants were or were not aware of this provi- 
sion. Itis more natural in dealing with 
agriculturists to give them relief both dur- 
ing the suit and also after the dectee, and 
legislation of tkis nature should be constru- 
ed liberally to give the intention of the 
Act as much force, as possible. For these 
reasons, I consider that the epplication of 
the judgment-debtor is one which should 
be granted under s. 30, sub-s. (2) and ac- 
cordingly I allow this revision and remand 
the case to the Court below with a direction 
to amend its decree in accordance with 
s, 30, sub-s. (2). The applicant is granted 
costs in« this- Court. 

N Revision allowed. 


pan 


LAHORE HIGH COURT 
Civil Revision Petition No. 144 of 1936 
April 27, 1936 
- - Acuan HAIDAR, J. . 
- MEHR CHAND—PLatntifs—PETITIONER 
versus ` 


DAYAL CHAND— DERENDANT ---RESPONDENT 
Civil Procedure Code (Act Vof 1908), O0. XVI, r. 1 
-—'' May ", meaning of—Court must allow party to 
summon witnesses unless application is frivolous, 
The word “may” in O. XVI, r. 6, Civil Proce- 
dure Code, means “it shall bs lawful". This “pro- 
vision of the Code means that, unless the application 
on the face of it is frivolous and vexatious, the 
Court has no discretion but tosummon the witnesses. 
Of course, if an application is made too late and 
the service on the witness cannot be effected in 
time, it is within the discretion of the Court to 
adjourn the date of the hearing or not but there is 
no reason whatsoever why the plaintiff should not 
be given an opportunity if he is prepared to take 
the chance of having the presence of the witness 
secured by ‘serving a notice upon him. The .only 
penalty for making an application at a late stage 
is that if the summons is not served in time and 
the. witness therefore is not able to attend the 
Court, tha case may ‘not be adjourned. Court acts 


with material irregularity in not giving an oppor- 


tunity to the plaintiff to summon witness to appear 
-on his behalf on the date fixed. Kandru Haldar 
- v. Taraprasanna Roy Chowdhury (1) and Munshi’ 

v: Karmon (2), relied on: | 

- ©. _R, P. for the revision of the decree of 

the Judge, Small Causes Court, at Gujran- 

wala, dated November 13, 1935. ` 

Mr. Niamat Rai, for the Petitioner. 


Mr. Bodh Raj Sahni, for the Respon- 


dent, 


e 
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Order.—This -application for revision 
arises out of asuit instituted in the Court 
of Small Causes for, the recovery of 
Rs. 74. The suit was instituted on Noyem- 
ber 23, 1931. January 5, 1935, was fixed 
date of scrutiny. January 19, 
1935 -was fixed for the hearing of the case 
and for final disposal. For reasons, into 
which it is not necessary to enter, the 
case could not be taken up on two sub- 
sequent adjourned dates and on April 27, 
1935, fresh notices were issued. June 25, 
1935, was fixed for scrutiny. July 11, 
1935, was fixed for final disposaliand issues 
were strhek. As Ram Lal, one of the wit- 
nesses for the plaintiff, was ill, the plain- 
tiff made an application that he should 
be examined og commission. The Court 
acceded to this request but at the same 
time made an order that no further oppor- 
tunity for evidence would be given. 
November 13, 1935, was the next date 
fixed for hearing. On October 9, 1935, the 
plaintiff filed talbana and also made a 
note on the printed form which readg 
like an application and is to the effect 
that since Ram Lal had recovered from, 
his illness he may he summoned to appear 
in Court. This was followed by a formal 
application dated October 16, 1935, in 
which the plaintiff asked that Ram Lal 
be summoned to give evidence as he was 
no longer suffering from illness. On 
October 17, 1935, the Court passed an order 
that “service be effected as ordered before or 
the applicant should bring the witnesses 
himself.” This order was not passed in 
the presence of the parties. On October, 
28, 1935, the plaintiff made another appli- 
eation under, O. XXVI, r. 1, Civil Proce- 
dure Code for the issue cf commission to 
Ram Lal. Notice was served on the oppo- 
site side of this application. The learned 
Judge has rejected this application and 
dismissed the plaintiff's suit because his 
witnesses were’ not : ready. The plaintiff 
has come-up to this Court-in revision. 

Order XVI, 1. 1 is perfectly clear. It 


Says i as seed a 
“At any ‘time after the suit is instituted, the 
parties may obtain, on application to the Court...... 


The word “may” here means “it shall 
be lawful.” This provision of the Code 
has been the subject of consideration in 
numerous decisions the substance of whick 
appears to be that, unless the application: 
on the face of it is frivolous and vexatious, 
the ` Court has no discretion but to eum- 
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mon the witnesses. Of course, if ap, appli- 
cation is made tod late and the service on 
the witness cannot be effected in time, 
it is within the discretion of the Court 
to‘adjourn the date of the hearing or not 
bui there is no reason whatsoever why 
the plaintiff should uct be given an oppor- 
tunity if he is prepared to take the chance 
of having the presence of the witness 
secured by serving a notice upon him. If any 
authority were needed for this proposition 
it would be found in Kandru Haldar v. 
Taraprasanna Roy Chowdhury (1) and 
Munshi v. Karmon (2). The only penalty 
for making-an application at a late stage 
is thatif the summons is not served in 
time and the witness therefore is not able 
to attend the Court, the case may not be 
adjourned. In my opirion the Court 
below in exercising ils jurisdiction has act- 
ed with material irregularity in not giving 
an opportunity tothe plaintiff to summon 
Ram Lal to appear as a wilness on his behalf 
on the date fixed. - ` 

. J, therefore, allow this application, set 
aside the order of-the Court below and 
remand the case to that Court for disposal 
according to law. The plaintiff shall be 
at liberty to summon Ram Lal on a date 
fixed but no further adjournment shall be 
allowed and the case shall be taken up 
and disposed of on the fixed date. 
Costs here and hereafter shall abide tke 
result. 

The parties shall appear before the 
Jearned Judge on May 13,11936, who shall 
intimate to them the date on which they 
should produce such ‘evidence as they 
desire. 

D. Case remanded. - 

- (1) AI R 1926 Cal. 334; 87 Ind, Cas. 355. ; 


(2) A IR 1997 Lah. 281; 101 Ind. Cas. 5il; 28 P 
L R 173;9 Lah. L J-154, 


CALCUTTA HIGH COURT . 
Letters Patent Appeal No. 10 of 1936. 
August 3, 1936 
i GUSA AND BARTLEY, JJ. 
SANNYASI BASAR—DEFENDANT— 
ert APPELLANT . 
A : . VETSUS 
RATNESW AR GHATAK—PLAINTIFe 
; -—RESPONDENT ` ` 
Bengal Tenancy Act (VIII of 1885), s. 29—Ques- 
tion whether stipulation asto rent at certain rate 
mentioned in contract is enforceable or not is a 
question of fact andcannot. be raised in second 
appeal—Second appeal, ` , 
A question which involves decision on facts can- 
not be allowed to be raigsed in second appeal for the 
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first time ; and the decision of the question whether 
a stipulation as to payment of rent at the rate men- 
tioned in a contract between the landlord and the 
tenant was enforceable or not under s. 29, Bengal 
Tenancy Act, is a question of fact. ' 

Mr. 


L. P. A. against an judgment of 
Justice Jack, dated January 2, 1936. 

Messrs. Jatindra Nath Sanyal and Joy 
Gopal Ghose, for the Appellant. 

Mr. Profulla Kumar Chattopadhya, for 
the Respondent. ; 

Judgment.—This appeal has arisen out 
of a suit for recovery of arrears of rent, on 
the basis of kabuliyat executed by the 
predecéssor-in-interest of the appellant in 
the year 1295 B. S. stipulating for pay- 
ment of rent atthe rate of Re. 1-4-0 per 
bigha, the highest rate ofrent payable in 
respect of landsin the locality on the en- 
tire area in possession of the defendant, 
which was found to be considerably larger 
than the area mentioned in the kabuliyat. On 
the pleadings of the parties, the issue rais- 
ed in the case, relevant for the purpose of 
the present appeal, was the following “Oan 
the plaintiffs recover additional rents for 
excess area? If so, what would be therental 
of the holding in suit ?” 

The trial Court held that so far as ‘the 
claim for: recovery of arrears of rent was 
concerned, the plaintiff was not entitled to 
recover any additional rent for excess area. 
@n appeal by the plaintiff landlord, the de- 
cision of the trial‘Court was reversed by the 
learned District Judge; the plaintiff's claim 
as made in the suit was allowed, it being 
held that the plaintiff was entitled. to. 
additional rent for increase in area at the. 
rate of Re. 1-4-0 per bigha, the highest rate 
of rent payable for surrounding lands, in. 
terms of the contract embodied in the kabu- 
liyat of the year 1295 B. S., on which the 
plaintiffs claim in suit was based. There was 
a further appeal to this Court by the de- 
fendants in the suit,and, it would appear. 
that in that appeal decided by our learned, 
brother Jack, J., the questions decided by 
the District Judge in the lower Appellate. 
Court were not even attempted to be raised. 
In the appeal to this Court was raised for, 
the first time, the question which was not’ 
even suggested.in the written statement 
filed by the defendants in the suit, that 
the térms of the kabuliyat of the year 
1295 B.S. in regard to payment of rent. 
at the rate of Re. 1-4-0 per. bigha, contra- 
vened the frovisions of s. 29, Bengal. 
Tenancy Act, and were not enforceable. 
under the law, the decision of the Dis- 
trict Judge in the Court of Appeat below 
was, therefore, erroneous. The position that, 
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mihe question was raised in second appeal 
mor the first time was mentioned by our 
“learned brother,.Jack, J., but the learned 
Judge proceeded to give his decision on 
the same. 

It was held that the suit was not really 
one for enhancement of rent; it was a suit 
for adjustment’ of rentia ‘terms of the 
contract entered into by the tenant at the 
time the tenancy was admittedly created by 
the kabuliyat of the year 1295 B. S., and 
the plaintiff was therefore entitled to re- 
cover rent at the rateof Re. 1-4-0 per,bigha 
as claimed inthe suit, The appeal now 
before us was directed against the decision 
of our learned brother Jack, J., and the 
questior raised in the appeal was that 
granting a decree atthe rate of Re. 1-4-0, 
per bigha was in contravention of 8. 29, 
Rengal Tenancy Act. The contention thus 
raised cannot be given effect to. In the 
first placea question which cerlainly in- 
volves decision on facts cannot be allowed 
to be raised in second appeal to this Court 
for the first time and the decision of the 
question whether a stipulation as topay- 
mentof rent at the rate menticnedin a 
contract between the landlord and tke 
tenant was enforceable or not must be 
dependent on various circumstances. It 
was incumbent upon the tenant to establish 
that the stipulation agto payment of rent 
at a certain rate was not enforceable, and 
one of the grounds on which such astipu- 
lation could be allowed to be avoided was 
on the tenant’s showing that the stipulation 
contained in the kabuliyat was an attempt 
to override the provisions of s. 29, Bengal 
Tenancy Act, and that the agreement 
embodied in the kabultyat was a mere de- 
vice to evade the statute prohibiting en- 
hancement of rent, so as to exceed by 
more ihan two annas in the rupee, the 
rent previously payable by an occupancy 
raiyat. The appeal must fail on this 
ground alone. 

Apart, however, from the position indi- 
cated above, we see no reason to differ 
irem_ the conclusion arrived at by Jack, J., 
based upon an interpretation of the kabuliat 
of the year 3295 B. S., on which the plain- 
tiffs claim for rent was based, taking the 
document, asit stands, as a whole. As 
has been observed by our learned brother, 
considering the terms of the kabuliyat, it 
could not be said that there was any attempt 
to evade the provisions of the Bengal 
Tenancy Act, and that the case before the 
Court was not one of enhancement of rent, 
but of adjustment of rent in accordance 
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with the éerms of a valid contract. The ap- 
peal is dismissed with costs. 
D.” Appeal ‘dismissed. 





ALLAHABAD HIGH COURT 
Special Bench _ 
Civil Revision Application No. 305 of 1934 
November 2, 1936 
Niamat ULLAS, HARRIES AND 
COLLISTER, JJ. 
MANNI LAL—PLAINTIFE — 
APPLICANT 
s versus 
PAHLAD DAS—DEFENDANT— 
Oprositz PARTY 

Arbitration—Reference—Order of reference not 
formally communicated to arbitratsr—Arbitration, 
if vitiated—Time for filing award not fxed—Court 
subsequently intimating time to arbitrator—Irregu- 
larity, if vitiates award. 

Where the reference is through a Court, the arbi. 
trator will, of necessity, be informed of the agree- 
ment of the parties and the order of reference, so 
that he might make his award within a time to be 
fixed by the Court, but where the arbitrator is 
fully aware of the terms of the order of reference, 
accepts the office of the arbitrator and actually 
‘decides the controversy between the parties by giving 
‘an award, the mere fact that the order of reference 
was not formally communicated to him would not 
vitiate the arbitration. : | 

The arbitrator derives his authority from the 
agreement of the parties and the order of reference 
gives effect to that agreement. In an ordinary ‘case 
a date has to be fixed before which the arbitrator 
should file the award, but where the order of re- 
ference itself does not fix a date and the Court 
subsequently intimates to the arbitrator the time 
within which the award should be filed, the irregu- 
larity,-if any, will-not affect the validity of the award, 


C. R. App. against an order of the Addi- 
tional Sub-Judge, Banda, dated March’ 15, 
1934. 

Mr. S. S. Shastry, for the Applicant. 

` Messrs. P. L. Banerji and Govind Das, 
for the Opposite Party. 


Order.—This is an application by one 
Manni Lal for revision of an order passed 
by the Additional Subordinate Judge of 
Banda in a case under para. 17, Sch. H, 
Civil Procedure Code. The case has a 
long history behind it and it is necessary 
to state the circumstances which led to the 
present application for revision. The op- 
posite party Pahlad Das sold certain zamin- 
dari property to Manni Lal under a sale 


‘deed for an- ostensible consideration of 


Rs. 10,000 as far back as December 13, 1923. 
When Manni Lal applied tothe Revenue 
Court for mutation of “names, objection was 
taken by Pahlad Das to the sale being 
given effect to. The Revenue Court refused 
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mutation and Manni Lal insisted on the 
price being refunded to him. Pahlad Das 
disputed Manni Lal’s right to a refund of 
the price. The dispute between the parties 
wis referred by them tothe arbitration of 
five persons including one Raja Ram. The 
agreement was embodied in a formal docu- 
ment, dated March 22, 1930. Manni Lal 
applied to the Court of the Additional Sub- 
ordinate Judge of Banda under para. 17, 
Sch, II, Civil Procedure Code, for an order 
that the agreement of reference be filed. 
Pahled Das objected to the application 
being granted, inter alia, on the ground that 
Raja Ram, one of tho five arbitrators, was 
a relation of Manni Lal, a fact which had 
been concealed frem him. Parties com- 
promised the differences that were in exis- 
tence at that etage ‘by modifying the pre- 
vious agreement of reference so faras the 
personnel of the arbitrator, was concerned. 
They agreed to make Drigbijai Singh the 
sole arbitrator in the case. This was done 
on October 15, 1930, when the Court’ made 
an order of reference to Drigbijai Singh. It 
is clear: that: Drigbijai Singh had been 
previously consulted by the parties and was 
present in Court when the order of refer- 
ence was recorded. . 

The Court of the Additional Subordinate 
Judge which was only a temporary Court 
was abolishéd soon afterwards and the 
ease was consigned to the record room. 
Drigbijai Singh made an award within a 
reasonable time, but apparently because 
the Court which had made the’ order of re- 
ference had ceased to exist, he did not file 
jtin any Court. The award adjudged Pahlad 
Das to: be lieble to refund Rs. 4,000. Faced 
with the difficulty that the Court through 
whose intervention the reference had been 
made had. ceased to exist, Manni Lal ap- 
plied to the: Court of the Munsif of Banda 
under pare. 20, Sch. II, Civil Procedure 
Code, for an order that the award be made 
a rule of the Court. The Muusif's Court 
was apparently chosen because the arbi- 
trator had awarded- Rs. 4,000 to Manni Lal 
which was, within the pecuniary limits of 
the jurisdiction of the Munsif of Banda. 
Manni Lal’s application was, however, dis- 
missed by the Munsif on the ground that 
‘the reference having been made by a Court, 
para. 20, Sch. II, Civil Procedure Code, was 
inapplicable. Accordingly Manni Lal's ap- 
plication was returned for presentation to 
the proper Court. Manni Lal felt the dif- 
culty of deciding for himself as .to which 
of the Civil Courts of the Banda District 
was the proper Oourt.. He made an ap- 
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to the Subordinate Judge for 
review of a certain order passed by the Ad- 
ditional Subordinate Judge. It is not clear 
which particular order was sought to he 
reviewed, but in view of the order of the 
Subordinate Judge it is not necessary to 
make any further comment on that aspect: 
of the application. The Subordinate Judge 
ruled that as the Court of the Additional: 
Subordinate Judge had ceased to exist, no 
application for review was maintainable. 
Manni Lal applied a second time for the. 
matter being re-opened but without success.: 
Finally he moved the District Judge and 
asked for an order directing his case under. 
para. 17 being re-opened and the .same 
transferred to .the- Suberdinate 
Judge. 

The District Judge acceded to this request 
and directed the Subordinate Judge to take 
seisin of the case. An appeal from the 
order of the District Judge preferred by. 
Pahlad Das was infructuous. In the mean~ 
time the Court of the Additional Sub- 
ordinate Judge was re-established at Banda 
and the case was eventually transferred. 
to his Court. When he took up the case 
the position was that Drigbijai Singh had. 
made an award but had not filed it in Court 
in the circumstances already stated. The. 
first action taken in the case was an dp- 
plication by Pahlad Das objecting to a 
fresh reference being made to Drigbijai 
Singh to arbitrate. Apparently it was con- 
templated by the Court that the first re-. 
ference made to Drigbijai Singh be ignored . 
and afresh reference be made to him and. 
he be required to make an award in pur- 
suance thereof. From what has been dis- 
cussed before us we think that the difficulty 
which was felt by the Court was that the 
first order of reference, though recorded by 
the Court, was not communicated to the. 
arbitrator. It was doubted as to whether 
the arbitrator would have jurisdiction to 
make an award in the absence of an order - 
of reference being served upon-him. It 
was, therefore, considered to be necessary 
that 3 fresh referencas be made-to the arbi- 
trator and the Couri’s order served upon 
him. Pahlad Das took objection to this pro- 
cedare mainly on the ground that the arbi- 
trator, having already made an award, has 
expressed an opinion on the merits and if 
a fresh reference were made he was not. 
likely to give a different award. Incidentally. 
he impeached ihe impartiality of the arbi- 
trator. The principal question which the 
Additional Subordinate Judge -was called: 
upon tọ decide was whether a fresh refer... 
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ence should be ihade to the arbitrator or 
whether, as Pahlad Das desired, the arbi- 
tration should be revoked. The learned 
Judge accepted the contention of Pahlad 
Das to the effect that the arbitrator was 
not likely to bring an impartial mind to 
bear upon the case. The learned Judge 
went on to make some remarks as regards 
the arbitrators conduct in making his 
award. In the.end he held that a case 
existed for the Court revoking the reference 
to the arbitrator. The learned Additional 
Subordinate Judge was of opinion that he 
could revoke a reference to arbitration in 
the exercise of his inberent power under 
8. 151, Civil Procedure Code. The present 
application for revision impugns the lega- 
lity of this order and the question which 
we have to decide is whether the lower 
Court was justified in revoking the reference 
to arbitration. 

It is strenuously contended on behalf of 
Pahlad Das that no revision lies from the 
order revoking the arbitration. If the Ad- 
ditional Subordinate Judge had inherent 
power to revoke the reference his order 
cannot be attacked on the merits in revi- 
sion. But we do not think such power 
exists apart from the provisions contained 
in Sch. II, Civil Procedure Code. On the 
contrary we are of opinion that the lower 
Court failed to appreciate the legal posi- 
tion of the parties and acted without juris- 
diction,.and, at any rate, illegally and-with 
-material irregularity. There can be no-doubt 
that the order of the Court dated Octo- 
ber 15, 1930, referring the dispute between 
the parties to Drigbijai Singh for arbitra- 
tion was perfectly legal. The fact that it 
was not served upon Drigbijai Singh was 
in the circumstances of the case, a trifling 
irregularity. Where the reference is through 
a Court the arbitrator will, cf necessity, be 
informed of the agreement of the parties 
and the order of reference, so that he might 
make his award within a time to be fixed 
by the Court, but where the arbitrator is 
fully aware of the terms of the order of 
reference, accepis the office of the arbitrator 
and actually decides the controversy be- 
tween the parties by giving an award, the 
mere fact that the order of reference was 
not formally communicated to him would 
not vitiate the arbitration. 

- When the case was re-opened, the learned 
Additional Subordinate Judge should have 
proceeded from the stage at which he found 
the case according to the record before him. 
He should have called upon the arbitrator 
to file his award within a-time to be fixed 
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by it. This seems to have been done, but 
everyone concerned seems to have under- 


-stocd the order as referring to the award 


to be made ‘by the arbitrator on a fresh 
reference. The arbitrator was given time 
for such award repeatedly and did not file 
any. Eventually the parties’ moved the 
Court to decide the preliminary question as 
to whether ihe arbitration should be re- 
voked. The Comt then proceeded to decide 
this question and passed the order which 
is in question in revision. As a matter 
of fact the Court should have called upon 
the arbitrator to file the award which he 
had already made and which Manni Lal 
wanted to be made a rule -of the Court be- 
fore the Munsif. There is no doubt that 
the award granting Rs. 4,000 to Manni Lal 
was in existence and ifthe arbitrator had 
been distinctly told to fle that award, he 
would have at once filed it. We think 
that the lower Court misconceived the cor- 
rect legal position and proceeded to decide 
whether the reference should be revoked, 
The reference having already been made 
and an award having already been given, 
the only question which remained to be 
decided was whether the award was valid. 
The proper procedure as already indicated, 
was that the arbitrator should have been 
dirécted to file the award within a reason- 


sable time and on the award being filed, 


ten days should have been given to the 
parties to file their objection, if any, to 
the validity of the award. Ifany objec- 
tion had been taken, the same should have 
been disposed:of. The Court would then 
have been in a position either to uphold 
the award and make it a rule of the Court 
or to supersede the arbitration. In this 
view the order of the lower Court impugned 
in revision must be set-aside and that 
Court should be directed to proceed as in- 
dicated above. 

We may mention that the learned Advo- 
cate for Pahlead Das laid stress on form 
No. 2, Sch. I, which shows that on are- 
ference being made to the arbitrator, a 
limit must be fixed for the filing of the 
award. .The contention is that in so far as 
the original order of reference to Drigbijai 
Singh did not state the time within which 
the award should be filed, the reference was’ 
bad inlaw. We are of opinion that this 
contention is not sound. - The arbitrator 
derives his authority from the agreement 


of the parties and the order of reference ', 


gives. effect to that «agreement: ’- In an 
ordinary case a date has to be fixed before 
which the arbitrator should file the award, 
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but where the order of reference itself 
does not fix a date and the Cott sub- 
sequently intimates to the arbitrator the 
time within which the award should be 
filed, we do not think that the irregularity, 
if any, would affect the validity of the 
award. In the present case the original 
order of reference did not fix the time with- 
in which the award should be filed, but 
if the Court fixes a time limit now and 
calls upon the arbitrator to file an award 
within that time and the award is filed, we 
do not think that any objection to the vali- 
dity of the award can be reasonably taken. 
In ihe result we set aside the order of the 
Additional Subordinate Judge dated 
March 15, 1934, and direct that the lower 
Gourt should require the arbitrator to file 
the award already made by him within a 
time to be fixed by it and onthe award 
being filed, it should allow ten days to the 
parties to file objections, if any, and then 
proceed according tolaw. In all the cir- 
cumstances of the case we order the parties 
to bear their own costs in this Court. We 
are informed that the Court of the Addi- 
tional Subordinate Judge of Banda has 
again ceased to exist. If this is so, the 
case shall be heard by the Subordinate 
Judge of that District. 


Ne Order accordingly. 


aaa 


CALCUTTA HIGH COURT 
Civil Appeal No. 34 of 1934 
January 8, 1936 
M. C. Gnosg, J, 
SALADURJAMAN CHOWDHURY ax 
OTANES—DEFENDANTS— APPELLANTS 
versus 
OAZADDIN AND OTHERE—RESPONDENTS 
Custom—Validity-—-Swampy land not fit for cultiva- 
tion—Inhabitants of adjacent land grazing cattle 
therein for 40 years—Whether suficient to create 
right of pasturage. h 
A custom to be valid in law must be of imme- 
morial existence and reasonable. The fact that the 
inhabitants of an adjacent village were grazing 
their cattle on swampy land which wae unfit for 
cultivation, for about 40 years, would not be suffici- 
ent to establish custom entitling right of pasturage, 
since the user is neither immemorial nor reason- 
able as it would permanently deprive the owner of 
the land. Secretary of Statev. Mathura Bhai (1) 
and Bholanath Nundy v. Midnapore Zemindary Co. 
Ltd. (2), distinguished. 
Mr, Chandra Sekhar Sen, for the Appel- 
lants. ; 
Messrs. Hemendra Kumar Das and Sudhir 
* Kumar Acharjya, forthe Respondents. 
Judgment.—This is an appeal by ihe 
defendants in a suit by the villagers of 
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Satgaon' for a declaration of their right of 
pasturage based upon custom in seven 
e plots of land specified in the plaint. The 
area of the seven plots according to the Re- 
cord of Rights is about 38 acres. In the 
Record of Rights which was finally pub- 
lished in 1919 six of the plots were recorded 
as cattle pasture and one of the plols was 
recorded as akhal. The trial Court found 
that the plot was recorded wrongly as ‘a 
khal in the Record of Rights; it was really 
a piece of land. The defendants resisted 
the suit on various grounds. The trial 
Court*decreed the suit and that decree has 
been affirmed in appéal. i 
The Courts below have held that the 
right of the plaintiffs to pasture their cattle 
on the defendants’ land is a right which 
can be acquired as an easement. This 
view was held in Secretary of State -v. 
Mathura Bhai (1) where certain tenants of 
Government claimed a right of pasturing 
their cattle in certain waste land of Govern- 
ment. The suit was resisted. The Advo- 
cate-General argued that profits a prendre 
cannot he claimed as an easement by the 
inhabitants of a village or town either by 
custom or by prescription. The Court held 
that that was entirely true in English Law; 
but that objection could not be taken to a 
right of grazing by a village in the Bombay 
Presidency as against the Government and 
that the right of free pasturage had 
always been recognised by Government as 
a right belonging to certain villages and 
must have been acquired by custom ‘or 
prescription. In Bholanath Nundy v. 
Midnapore Zemindary Co., Lid. (2) it was 
held that the plaintiffs as cultivators by 
occupation claimed against their landlord 
aright of pasturage over the waste lands 
of the villages to which they belonged, that 
the enjoyment of the right was from time 
immemorial and that there was no difficulty 
in the way of the legal origin of the right 
claimed. Their Lordships found that the 
right of pasturage had been enjoyed by 
the plaintiffs and their predecessors from 
time immemorial, from time of the Hindu 
Rajas long before the present landlords 
had anything to do with the property. As 
to the objection that the right of pasturage 
was 2 right in gross, it was held that the 
defendant landlords should not be preclud- 
éd from improving the property; the plaint- 
iffs would get a decree but the decree was 
not to preyent the defendants landlords or 
(1) 14 B 213 


(2) 31 C 503: 31 I A 75; 8 Sar. 611; 8 O W N 425; 14 
M LJ152 (PO. 
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their successors-in-title, from cultivating 
or executing improvements upon the wasie 
lands in question so long as sufficient pas- 
turage was left for the plaintiffs- and the 
other persons entitled to the right of pas- 
turage claimed. : 

“Ib is to be observed that in both the re- 
ported cases the plaintiffs were the tenants 
of the defendanis landlords and claimed 
pasturage over tke waste lands of the 
village’ belonging to their landlords. In 
the present case the plaintiffs did not make 
a case that they claimed free pasturage as 
tenants of the defendants landlords. ‘Their 
casé.was that this was waste land adjacent 
to the village and that frcm time im- 
memorial they’ had been pasturing their 
cattle "thereon, and the whole of the land 
was necessary for iheir pasturage but the 
defendants had cultivated part of the land 
ahd were threatening to turn the whole 
into arable land. A custom to be valid in 
law must be -of immemorial existence and 
it must’ be reasonable. In this case the 
trial Court found that the plaintiffs had 
been grazing their cattle in the suit lands 
for about 32 or 33 years but had been pre- 
vented for about five years before the suit. 
The Court of appeal held that the plaintiffs 
had been grazing their cattleon the suit lands 
for about 40 years. It is urged by the learned 


Advocate for the appellants that the findings, 
of the Courts below are not sufficient to 
establish immemorial usage. In my “opi-" 
nion, there is force in the argument. These 


are waste lands of the defendants. ‘l hey 
are swampy lands, and so long as they re- 
. mained unfit for.cultivation, the inhabitants 
of the adjacent villages grazed their cattle 
and the defendants did not ‘object. But a 
few years ago when part of the lands be- 
came fit for cultivation, the defendants 
landlords let. out the lands to the defend- 
ants*tenants who preceeded to grow boro 
paddy on the lands upon. which the present 
suit was instituted. In -my opinion the 


Courts below committed an error of law in. 


holding that the plaintiffs had been enjoy- 
ing the custom of pasturing. their cattle 
from time immemorial. 

Further, it appears that the decree of 
the Court of appeal below in effect com- 
pletely deprives the landlords of their rights 
-to the lands in suit. This cannot be con- 
sidered to be a reasonable position. Even 
though by custom the plaintiffs obtained a 
right of pasturing their cattle in the suit, 
lands they can only enforce it in law if the- 
custom be reasonable. It cannot be con- 
sidered & reasonable custom if the owners 
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of the lands be thereby deprived complete- 
ly of théir rights. By the decree the plaint- 
iffs’ right of pasturage is declared, and it 
is ordered that they do recover possessicn of 
the lands. The defendants are permanent- - 
ly restrained in effect from ever bringing 
the land under cultivation. This cannot be 
: The land- 
lords have to pay revenue to Government. 
It is not right that they should be deprived 
of the power of making any profitable use 
of the lands. The custom claimed by the. 
plaintiffs is not reasonable, The appeal is 
allowed and the suit is dismissed. Having 
regard tq all the circumstances, each party 
will bear its own costs throughout. Leave 
to appeal is rejected. 

D. i Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
~Miscellaneous Application No, 30 of 1936 
November 24, 1936 
MIDDLETON, J. O. 
Musammat LALAN—Accusep— 
i PETITIONER 


Versus - 
EMPEROR—Opposits Party. 
Criminal Procedure Code (Act V “of 1898), 
ss. 342, 526—Haamination under s. 342, is obligatory 
after prosecution evidence—Transfer—A pprehension— ‘ 
Accused charged únder s. 30, Frontier Crimes Re- 
gulation. (III of -1901)—Bail granted—Application 
for ‘stay for applying for transfer—Bait cancelled 
—Apprehension, -if created. ‘ 

.The examination of- an accused person under 
s. 342, Criminal Procedure Code, is obligatory, but 
only obligatory after the prosecution’ evidence is 
finished. . 

-It is true that under Sch. I, Criminal Procedure 
Code, an offence under s. 30, Frontier Crimes Re-- 
gulation, is non-bailable, but where the accused had 
been allowed bail at a previous stage in the pro- 
ceedings, the. cancellation of it, merely because the 
accused intended’ to apply for transfer, is an action 
which might well create an impression upon his 
mind that he will not -receive a fair trial, | 

Misc. App. for the transfer of case from 
the Court of the Magistrate, First Class, 
Dera Ismail Khan. 

_ Order.—Sheru and Musammat. Lalan are 
being tried under s. 498, Indian Penal’ 
Code, ands. 30, Frontier Crimes Regulation, 
respectively. The record shows that both 
were charged on October 30, 1936, ands, 
pleaded not guilty ontthat day. On Novem: 
ber 2, 1936, they ‘were asked if they wish~', 
ed further to cross-examine the prosecution. 
witnesses and both replied in the afirma- , 
tive. Onthe same day Musammat Lalan 
put in an application for stay of proceed- 
ings pending application for transfer of the’ 
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case whichshe alleged. she was about to 
make to this Court. In passing orders on 
. this application the trial Magistrate stated 

that it had been put in after the application 
of the defence Counsel for postponement of 
further cross-examination had been reject- 
ed. Nosuch application or order thereon 
can be found upon the record; presumably 
it was oral. The record shows that witnesses 
were further cross-examined on November 2, 
1936, and presumably this was done before 
the application for stay was submitted. 
The record does not show whether this cross- 
examination was on behalf of both the 
accused or of Sheru only. The trial 
Magistrate stayed further proceedings for 
twelve days, but noted that he considered 
the application to be frivolous and designed 
to prolong the case and therefore cancelléd 
Musammat Lalan’s bail bond stating that 
s. 30, Frontier Crimes Regulation, is a non- 
bailable offence.: The order cancelling her 
bail was set aside by the Sessions Judge 
on November 14, 1936. In the present applica-- 
- tion the petitioner alleges that she was not 
given any opportunity to cross-examine the 
prosecution witnesses. As already noted, 
the record does not reveal whether the cross- 
examination was on behalf of both Sheru 
and herself or only on behalf of Sheru. She 
also urges that she was charged without 
having been examined. 
of an accused person under s. 342, Criminal 
Procedure Code, is obligatory; but only 
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_8he willnot receive a fair trial. 


_Prasad Singhv. Emperor (2). 


The examination’ 


167 TC: 
the bail bond of the petitioner which had 
previously been accepted and which had 
been regarded assufficient by him up till 
the time that she applied for stay of pro- 
ceedings. It is true that under Sch. II, 
Criminal Procedure Code, an offence under 
s. 30, Frontier Crimes Regulation, is non- 
bailable, but the petitioner had been allow- 
bail at a previous stage in the proceed- | 
ings and the cancellation of it, merely 
becauso she intended toapply for transfer, 
was an action which might well create an 
impression upon the petitioner's mind that 
No doubt 
the Magistrate’s aclion was prompted by a 
desire to complete the trial without un- 
necessary delay, but it is not apparent how 
the cancellation of the bail bond could in 
any way expedite the trial. Similar actions 
by trial Magistrates have been held to be 
sufficient to render a transfer imperative 
in Tikaya Ram v. Emperor (1) and Sitla ~ 
I consider 
that the trial Magistrate's action in cancel- 
ling the bail bond was such as to create a 
reasonable apprehension in the mind of 
the petitioner, and I direct that the ease be 
now transferred to another Magistrate - 
with jurisdiction. The record will be sent 
to the District Magistrate for allocation. 

D. Application allowed. 
1) AT R 1930 Lah, 958; 139 Ind. Cas, 591; 32 PL 
R96; (1930) Cr. Cas. 1054; 32 Cr. L J 569. 


(2) A I R 1933 Oudh 450; 147 Ind. Cas. 96;10° O 
WN 906; (1932) Cr. Oas. 1397; 35 Or. LJ 291;6R D 


obligatory after the prosecution evidence 218 


is finished. The record does not show 
whether further prosecution evidence was 
to be taken or not. Section 254, Criminal 
Procedure Code allows a Magistrate to frame 
a charge at any stage if there is ground for 
presuming that the accused has committed 
the offeace. There does not appear to be 
any obligation upon the Magistrate to exa- 


mine the accused before doing so, though | 


this is usually done. ‘ 


A further point urged by the petitioner 


is that a certain dower deed was not sent 
for, though its production was necessary 
in order to enable her to cross-examine the 


proseculicn witnesses. It does not appear- 


to me that any of these points are such as 


to show prejudice and thereby render trans- . 


fer necessary; but once the petitioner had 
‘informed the trial Magistrate that she intend- 
ed to apply for transfer, he should have 
stayed all further proceedings immediately. 


It was not for him to consider whether the. 
‘application for transfer was frivolous or not.. 


There does not appear*to be any reason why 


the trial Magistrale should have cancelled 


< condition, and that 


MADRAS HIGH COURT. | 
Civil Revision Petition No. 1675 
of 1934 
October 14, 1936 
Beaster, C.J. 
MATHURANAYAGAM PILLAI—. 
, PBTITAONER i= 
versus As 
Tus MUNICIPAL COUNCIL, MADURA 
Tyroucu irs COMMISSIONER, S.SAMUEL 
PILLAI—RESPONDENT ao 
Madras District Municipalities Act (IV of 1884), 
8. 219— Municipal bedy—Contributory negligence— 
Municipatity putting up posts for electrical wires 
near old tree—Omission to take steps to cut tree— 
Claim aguinst owner for damages caused by fall 
of tree—Maintainabicity. : 
Where in a-suit by a Municipal Council for 
damages caused to certain posis which it had ereet- 
ed to carry electrical wires by the fall of an old 
cocoanut tree, the evidence showed that the Munici- 
pal Council knew whenit putup the posts that 
this old tree was standing nearly in a dangerous 
it did not take any steps 
under s. 219 ofthe Madras District Municipalities 


MB 
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Act to remove the trees or get it removed by the 
owner ofthe tree: 

Held, that in view of the provisions of the said 
section whichempoweied the Council to call upon 
the owner ofthe tree to remove it itself if its 
requisition was disregarded by the owner, the Coun- 
cil was clearly guilty of contributory negligence and 
it was not entitled to recover damages from the 
owner of the trees. ` 

C. R. P. under s. 25 of Act IX of 1887, 
praying ihe High Court to revise the dec- 
ree of the Court of the District Munsif, 
of Madura Town, in S. ©. S. No. 2726 of 
1933. —_ 

Mr. K. V. Sreenivasa Ayyar, for the 
Petitioner. 7 

Mr. R. Sundaralingem, for the Respond- 
ent, 


Judgment.—The respondents here are 
the Municipality of Madura, and in the 
exercise of their statutory powere, they 
erected some posts upon which to carry. 
“some electrical wires. At the time when 
these posts were erected, it was plain to 
the first witness forthe Municipality, the 
Municipal Electrical Supervisor, that there 
was a cocoanut tree belonging to tbe 
petitioner, the defendant in the suit, and 
standing on his property which was a 
very old one and ought to have been fell- 
ed and removed. The tree, after the erec- 
tion of the posts, fell and caused damage 
to a post. Repairs were effected toit bye 
the Municipality and the petitioner was 
sued forthe amount expended by them on 
those repairs. The learned District Munsif 
gave the Municipality a decree on the 
ground that the damage caused to the 
pest was due to the negligence of the peti- 
tioner in not cutting down the old tree. 
According tothe evidence and the finding 
the tree fell not on account of being blown 
over by any high winds, buton account of 
its old condition. It must be mentioned that 
under s. 219 ofthe Madras District Munici- 
palities Act, the Municipality is empowered 
to call upon the owner of any tree to secure, 
lop, or cut it down, shouldit be likely to 
endanger any person or structure and in 
the event of the notice being disregarded, 
themselves either to cut or lop or remove 
the tree. Therefore, the Municipality could 
have called upon the petitioner to remove 
it as being a source of danger to the post 
erected by them. That they knew of the. 
dangerous condition of the tree is apparent 
from the evidence of P. W.No.1 the 
Municipal Electrical Supervisor. He says 
that the tree was about 15 feet from where 
the post was and that even when the post 
was fixed there, he had seen the tree there 
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and nofed it was a very old one and fear- 
ed thatit might fall. He, howéver, did 
not send any reportto the Chairman re- 
questing him to send a notice to the peti- 
tioner. He says that he did not do so “bè- 
cause it was not the practice todoso. He 
algo adds that by alook at the tree he 
could say whether it wasan old tree or 
not. Tne position, therefore, is that fully 
aware of the nearness of the tree to the’ 
post and that it was an old one and might 
fall and of course in falling cause damage 
to Municipal property, the Municipality 
nevertheless erected the post, and having 
erected the post, they did not exercise the 
Powers which are given to them under 
s. 219 ofthe Act. Itis” all very well to 
argue that the powers are merely permis- 
sive. That is quitetrue. But whatis to 
be said of the position of a body which is 
invested with those powers, and knows of 
the danger and itsimminence and what is 
likely to result and stands by and suffers 
the danger to remain ? In my view this is 
clearest possible evidence of contributory 
negligence on the part of the Municipality. 
It is quite true that the tree belonged to 
the petitioner and was on his land. It is 
not quite clear whether the post was erect- 
ed on Municipal land or defendant’s land. 
It was stated by the learned Counsel for. 
the petitioner that it was on hisland. But 
this is contested by the respondents and 
I deal with the case on the assumption that- 
the post was not standing om the petitioner's ` 
land at all. As contended by the peti- 
tioner, if a person keeps upon his land 
something which he knows to be dangerous 
such as atreein a dangerous condition 
and it falls over and damages somebody 
else’s property, he must be held to be 
guilty of negligence. That, as a general 
proposition, is perfectly correct and nobody 
will contradict it. But there comes into 
this, the position of the respondents. As 
before stated, they knew perfectly well of 
the presence of this, according to them, 
very dangerous iree. They could, before 
erecting the post, have required the peti- 
tioner to fell the tree and remove it, and 
ifhe had refused to do so, they could 
themselves have felled it and removed it, 
Or they could have put up the pst and, 
having put it up, called uponthe petitioner 
to remove it andon his failure to doso 
could have doneso themselves. They did 
nothing. They 'stood by, knowing of the 
existence and presenge of this dangerous ° 
tree and could themselves have avoided the 
danger and when that happened, which 
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i they- ken gelek feared would happen; “seek. Year 1933-34 lo a certain ‘Stim? He claithed 


to.make-ihe petitionerresponsible: for it. 
There. -is;no, evidence: at all, that the. peti-. 
tioner hoew. that the tree-was , dangerous; 
but. assuming that he did, his attention 
was Not, called tos. Jk by: the Municipality... 
Under. these: circumstances - the District 
Munsif not having addressed himself:to the: 
question of: gontributory. negligence as he. 
olight to have done and in my view there 
being.clear evidence of.contributory negli- 
genge- which was really the cause of the 
damage, the Civil Revision Petition must 
siicceed, ,and be allowed with costs and the. 
decree i in the Gourt below: reversed. and the 
sujt. dismissed with costs. 

ji AD. 
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Petition allowed. 
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© e “> versus: : 
„an COMMISSIONER cr INCOME- . 


E TAX; LAHORE—RESPONDENT. : 

“Income - ‘Tax Act (XI of 1922), s. 66.(3)—-Claim k 
assessee that a sum should not be included in as-. 
séssment, being bad debts—Income Tax Officer dis- 
alloiwing- it on ground that it had not. been shown! 
that. amount was irrecoverable in previous assessment’. 
—Held, mandamus should issue on Conmissioner to; 
state 4 case On. the question. 

“Where ‘thé asseseee assessed for ` 1933:34 claimed: 
that-a cerbain.sum should not ba included’ in the! 
assessment as it consisted of bad debts, but it was: 
disallowed by the Income Tax Officer on the ground. 
that’ the ‘last balances were struck in 1930, and that ` 
it: had not been shown that the amount had become 
irrecoverable by the-accounting year 1932-33 : 

‘Held, that a mandamus should . issue on the Cerne 
missioner to state a case on the question whether- 
the debt had become a bad debt in 1930, and could; 
not,’ therefore,’ be deducted in the assessment year 
1933-34, as it does not’ follow that because a firm’ 
is in difficulties it will never recover and that all 
debts due,by it should immediately be struck off as 


bad debts. 
CO; Mis. P; under s. 66 (3), Income 


Tax Act, praying that the Commissioner of 
Income-tax, Punjab and N.-W. F. and Delhi’ 
Provinces, Lahore, be required to state the’ 
case and torefer the points oE law to the 
High’ Court. 


ANRE HEN COURT: a i 
- June 41, 1936- oa 


-PETITIONER . ook 


Mr. Parkash DUNG Jain, for the Peti-, 


tioner. 

Mr. J, N. Aggarwal, 
tent. ; 

~ Order.—The assessee . ‘Somichuna Malk 
Chand: was . assessed: for the ‘assessment 


for the Reaper 


before the Income-tax Officer that the sunt 


‘of Rs, 776 should not be included in the, 


assessment as it consisted of bad debts. 
This was disallowed by the Incom-tax 
Officer on the grouad that the last balances 
were strick in 1930 and that it had not been. 
shown “that the anfount had become irre- 
coverable by the accounting. year 1932-33. 
There was an. appeal to - tho Assistant. 
Commissioner who held that there. was no 
hope of recovering the debts in 1930 when, 
the last balances were struck and’ that the 
debis Should have been claimed in 1930 
tobe bad debts. The matter was. taken 
to the Commissioner, who happened to be 
the same Assistsnt Commissioner who had 
heard: the appeal: He .maintained his 
former order and lhe assessee has come td 
this: Court. for a mandamus to issue. om 
the Commissioner. to, state a case on this 
queStion:: z S 
In our judgment such a mandamus must 
issue, The debtor firm was in ‘difficulties 
in 1930 but had acknowledged. its debts 
struck a balance and apparently at that 
time was ready. to pay at the moment it 
could.:do: so. It does not follow that 
because: a firm is in difficulties it will never 
recover, and that all debts due by it should 
immediately be struck off as bad debis. 
‘The view of the Income-tax Officer is under- 
slandable that only 24 years had elapsed 
since the date of the last balance and that 
it was too early to say that the debt was a 
bad debt.’ Butitis difficult to follow tke. 
reasoning of the Assistant Commissioner or 
10 find evidence on which he has come to 
his: conclusion. Under the provisions, 
therefore, of s. 66 (3) of the Income Tax Act. 
we require the Commissioner .to state the 
case and refer the following question of 
law which arises:— .- = 
- “Was there any evidence for the finding that the 
debts amounting to Rg, 776 became bad debts in 1930, 


and that this sum; therefore, could not be deducted i in 
the assessment year 1933-34 ?" 


The assessee has also asked us to refer 
another question regarding the rate of 
interest fixed ona deposit of Rs. 1,11, 500. 
As regards this, however, we are of opinion 
that the Income Tax authorities were, 
justified in what they did and we, therefore, 
dismiss the application with respect to this 
question. There will be no order as to 
costs. 

Order a accor dingly: 
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ALLAHABAD HIGH COURT.. - 
Full Bench 
Application in Matrimonial Suit No. 3 of 
1934. 
October 9, 1936 
SULAIMAN, C. J., THOM AND BENNET, JJ. 
NORBERT EDWIN NUGENT— 
APPLICANT 
VETSUS 
MARJORY JULIA NUGENT— 


Opposite Party 
Army Act, 1881 (44 & 45 Vict. ch. 58), s. 136— 


Pay, of- Assistant Surgeon of the Indian Medical ._ | 4 1 \ 
_the respondent in Matrimonial, Suit: .No, 3 
of 1934. The petiticner, in -that suit was, 


‘ Department, if liable to attachment in. execution „of 
order for maintenance and alimony passed by Civil 
Court — Deduction from pay and attachment, distinction 


—Civil Procedure Code (Act V of 1908), s. 60—Pay . 


_of commissioned officers—Liability to attachment— 
Europeans and Anglo Indians serving as commission- 
ed officers—Whether subject to Indian Army Act— 
5. 136, Army Act, if superseded by s. 60, Civil Pro- 
cedure Code, - ; 
The pay ofan Assistant Surgeon of the Indian 
Medical Department is not Hable to attachment in 
éxecution of an order for maintenance and alimony 


passed bya Civil Court. Browne v. Pearce (2), 
May Geraldine Duckworth v. George Fransis 


Duckworth \3) and Murray & Co., Ltd. v. E. G. A 
‘Prins (4), ‘relied on, Husain Bakhsh v. Briggen Shaw 
(1), commented upon. [p. 179, col. 2.] À hi 
| Per Thom, J.—There is a clear and fundamental 
distinction between an attachment and a deduction 
from pay. Deductions from pay are made by the 
Army Authorities in their discretion under the prc- 
visions of the Aimy Act. In the case of an attach- 
ment—which isa legal process—the Army <Authori- 
ties would have no discretion in the matter. They 
would be bound to obey the orders of the Court. 
- [p. 181, cols, 1 & 2] 

. Per Bennet, J.—Europeans and 
serving as commissioned officers, warrant 
officers, non-commissioned officers, Assistant 
Surgeons in the Indian’ Medical Department, ‘or 
otherwise, who, though forming part of the Indian 
forces, belong to His Majesty’s regular land forces, 


Anglo-Indians 


are subject to the Army Act, 1861 and not to the- 


Indian Army Act, 1911, [p. 188, col. 1.] : 

The pay of commissioned officers subject to the 
Army Act may be attached unders. 60 (1) (is, Civil 
Procedure Code, to the extent of one moiety. [ibid.] 

The pay of warrant officers, non-ccmmissioned 
officers, soliders and Assistant Surgeons in the 
Indian Medical Department, who are subject to the 
Army Act, is not liable to attachment under the 
Code of Civil Procedure as there is no specific pro- 
vision that it is attachable, anda specific provision 
is necessary to overcome the exemption under s. 136 
of the Army Act. [ibid,] 

Jadian officers who hold commissions from the 
Viceroy, and men of the regular Indian forces, and 
non-commissioned officers of those forces, and Sub- 
Assistant Surgeons of the Indian Medical Depart- 
ment, are subject to the Indian Army Act and their 
pay is exempt from attachment, under s. 60 (1) (A), 
Civil Procedure Coder [ébid.] 

[Casz-law discussed.] 

Per Sulaiman, QJ.—The provisions of s. 136, Army 
Act, have been intentionally superseded by the provi- 
sions of s. 60, Civil Procedure Code, [p. 189, col. 1.] 

Messrs. Muhammad Ismail, M. Nasim, 


Vishnu Rahadur Singh and Begam Faruqi, 


for the Applicant. 


` NORBERT- EDWIN NGÉNÉ v. MaRsoRY JULIA NUGENT . (ALL) 
` | Messrs. H. 
_ for the Oppäsite Party. 


been referred for decision:” 


“bya Civil Court ?” 
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. Walford and O. MeChiene; 


Thom, J.—The following ` question’ has 


. 
. 


“Is the pay of an Assistant Surgeon of the Indian 


: Medical Department liable to attachment in execu- 


tion of an order for maintenance-and alimony passed 
The question has arisen in connection 
with an application made by one Norbert 


. Edwin Nugent, an Assistant Surgeon: of 


the Indian Medical Department, who was 


awarded ‘the sum of Rs, 150 per mensem 
and on February: 15, 1935, this Court 
passed an ex parte order. directing. the 
Controller of Military Accounts, Northern 
Command, Rawalpindi; to deduct a sum 


“of Rs. 150 per mensem from the pay of 
ihe respondent and to remit the same to 
“this Court to be paid to the petitioner. 


The respondent thereupon presented an 


_application to this Court praying that the 


order .of February 15, attaching his salary 
be withdrawn. ‘he learned Government 
Advocate, who appeared for the applicant, 
contended that the ‘applicant being. a 
person to whom the Indian Articles of 
War applied, his pay was not liable to 
attachment. Learned Counsel for the peti- 


* tioner contended, on the other hand, that 


the applicant was not a person to whom 
the Indian Articles of War applied, that 
on the contrary his conditions of service 
and pay were governed by the Army Act 
of 1881, and that under the provisions of 
that Act and of the Civil Procedure Code, 
his pay was attachable in execution ofa 
Civil Court decree. -à 


The information on this point on record 
is meagre. Fuller particulars as to. the 
conditions of service of the applicant could. 
no doubt be obtained by reference to the 
Military Authorities. Early in the hearing, 
however, it was intimated from the Bench 
that it would not be necessary for the 
purposes of the reference to decide the 
question as to whether the Indian Articles, 
of War or the Army Act governed the 
applicant's terms of service. In the result 
the argument that the Army Act applied 
was not developed: there was practically. 
no citation or discussion of the statutory 
provisions and authorities bearing upon. 
the question and the learned Government | 
Advocate was not inyited to reply to the- 
contention. In these - circumstances I do' 
not consider it expedient to express ~ 
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. any opinion upon” the matter which 
clearly -raises .questions of importance. 
_ The question referred may be answered 
- without a decision upon the point. : 
In my judgment, if the applicant isa 
person to whom the Indian Articles of War 
_ apply, his pay is not liable to attachment 
` in execution of a Civil Court decree. The 
Indian Articles of War are now embodied 
tin Act VII of 1911. This Act repealed Act 
V of 1869 and Act XII of 1894, which, prior 
to 1911, embodied: the Indian Articles of 
--War. By s.2(a) of Act VHI of 1911 the 
"© provisions of the Act are made applicable 
. to warrant officers, , It is not jn dispute 
that the applicant. is a warrant officer. 
He does not hold His Majeésty’s commis- 
Sion, and the special provisions applicable 
to -commissioned officers do not apply to 
him. Section 120, Act VHI of 1911, is in the 
following terms: ` 
“Neither the arms, clothes, equipment, accoutre- 
ments or necessaries of any person subject tothis 
Act, nor'any animal used by him for the discharge 
:.0f- his duty. shall be seized, nor shall the pay and 
. allowances of any such ‘person or any part thereof 
be attached, by direction of any Civil or Revenue 
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‘gented. They took “the view 


Court or any Revenue Officer, in satisfaction of — 


“any decree or order enforceable against him.” 


Clearly, therefore, by the provisions of 
$. 120. the applicant's pay is exempt from 
attachment in execution of a Civil Court 
decree. Furthermore, e. 60, Civil Pro- 
cedure Code, makes provision for such 
exemption. The proviso to s. 60 (1), Civil 
Procedure Code, isin the following terms: 

“Provided that the following particulars shall not 
be liable to such attachment or sale, namely, 

. . (j) The pay and allowances of the persons 
to whom the Indian Articles of War apply.” 


In. view of the provisions referred to. 
above, it is abundantly. clear that if the 
applicant is a person to whom the Indian 
Articles of War apply, his pay is not 
liable to attachment in execution of & 
decree of a Civil Court. = 

I now proceed to consider the position 
of a warrant officer to whom the provisions 
of the Army Act of 1881 apply. The re- 
levant sections of the Act are ss. 136, 144 
and 145. Section 136, as originally enact- 
ed, was in the following terms: 

“The pay ofan, officer or soldier of His Majesty's 
regular forces shall be paid without any deduction 
other than the deductions ordered by this or 
any- other Act, or by any Royal Warrant for the time 
being.” 

, This section was subsequently amended 
by the addition of the words, “or by any 

“law passed by the Government .of . India 


in.Council.” Learned Counsel for the peti-. 
tioner contended that inasmuch~-as there 


iio 


was no provision in the Civil Procedure 
Code for the exemption from attachment 
of the pay of a warrant officer, his’ pay 
was liable to attachment in execution of 
the order ofa Civil Court: In support cf, 
this contention he referred to the decision 
of a Bench of this Court in Husain Bakhsh 
v, Briggen Shaw (1). Inthe eourse of the 
judgment in this case the decision of a 
Bench of this Court in an earlier case, 
Browne v. Pearce (2), was discussed. In 
this earlier case the decision was that 
the pay of a Military Assistant Surgeon 
was fot liabie to attachment in execution 
of a Civil Court decree. From this decision, 
the learned Judges who desided the case 
in Husain Bakhsh v. Briggen Shaw (1), dis- 
that the 
decision proceeded on the assumption that 
the proviso to s. 60 (1), Civil Procedure 


, Code, permits the attachment of property 
“in the cases therein specified, whereas in 


fact- the proviso merely exempts certain 
property from attachment, including part 
of ‘the salary and allowances of ‘public 
officers, and they held that if the property 
or salary does not fall within the proviso, 
the general provisions of s. 60 (1) must 


prevail; the whole salary of an Assistant 


Surgeon was, therefore, attachable since 
he is not a ‘public officer’ as defined 
bys. 2of the Act. I am unable: to agree 
with this view of the law and in my 
opinion the case in Brownev. Pearce (2), 
was correctly decided. 


In the first place I would observe that 
if the view expressed by the Bench in 
Husain Bakhsh v. Briggen Shaw (l), be 
sound, it follows that whilst the pay -:of a 
commissioned officer who comes within 
the definition of ‘public officer’ is attach- 
able tothe extent of one-half only, under 
s. 60 (1), Civil Procedure Code, the pay of 
a warrant officer is attachable to the full 
extent under the provisions of the Code. 
It may. be assumed that the legislature 
never intended to put a warrant officer in 
aless privileged position than the more 
highly paid commissioned officer so far 
as the liability to attachment of his pay 
is concerned. Furthermore, it is clear from 
a consideration of the provisions of 
the Army Act relating. to the pay of, 
officers, non-commissioned Officers and 
men that s. 136 has no reference 


(1) 55 A 648; 148 Ind. Cas. 361; AI R 1933 Al. 
597; (1933) A L J 1468; 6 R A 679. 

(2) 48 A 73; 89 Ind. Cas. 882; AIR 1928 All, 122; 
23A LJ 929; LR6A 578 Civ . 8... 
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whatever to the question of the liability of 
pay to attachment. by civil -process. 
Section 136 lays down the general principle 
that the pay of an officer or soldier of 
His Majesty's regular forces shall be paid 
without any deductions except those 
authorized by the Army Act, any other 
Act {of the Imperial -Parliament) or by any 
Royal Warrant for the time being or by 


law passed by the Government of India: 


in Council. Sections 137 and 138 authorize 
certain deductions from the pay of officers 
and soldiers. Section 138 (8) authorizes the 
deduction of 


“the sum required to pay any sum ordered by.a 
Secretary of State tobe paid as mentioned in this 
Act forthe maintenance of his wife or child.” 


Now the Secretary-of State may make 


such deduction up to a certain amount. 


under s.145 of the Act where there is a 
decree against the soldier. This section 
is included ia a compartment of the Act 
headed “Exemptions of officers and sol- 
diers.” In this compartment s. 144 is also 
‘included. Section 144 makes provision for 
the exemption of soldiers in respect of 
civil process. Proviso(1) of the seétion is 
in the following terms, viz. : 

“Any person having a cause of action or suit 
against a soldier of the regular forces may, not- 
withstanding anything in this section, after due 
notice in writing given to the soldier, or left at 
his last quarters, proceed in such action or suit 
to judgment and have execution other than against 
the person, pay, ‘arns, ammunition, equipments, te- 
gimental necessaries, or clothing of such soldier,” 

In view of this provision which is not, 
as in the case of s. 136, made subject to 
any law passed by the Government of 
India in Council, and which isnot affected 
by the provisions of the Civil Procedure 
Code, in virtue of the saving section 
[s. 4 (1)] thereof, the pay of a soldier can 
never be attached in execution of a Civil 
Court decree. The reason for this exemption 
is obvious. Cleariy it would be in the 
highest degree inexpedient if in the matter 
of deductions from the pay of soldiers the 
Military Authorities were made subject to 
the orders of a Civil Court. Certain deduc- 
tions no doubt in the ordinary course must 
be made, but obviously the extent and 


manner of these deductions must be deter-. 


mined by the authcrity responsible for the 


welfare, discipline and efficiency of the. 


army. Ithas been suggested’ that there 
is no real distinction between an attach- 
ment and a deduction from pay. In my 
opinion thete isa clear and fundamental 


distinction. Deductions from pay are madé’ 


by the Army Authorities in their discretion 


under‘the provisions of the Army Act, -In 
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the caseef an attachment—which is a legal 
--process—the Army Authorities: would have 


be bound to obey the orders :of. the Court. 
For reasons'above indicated, the Imperial 
Legislature have decided that the pay of a 
regular-soldier may not be attached in any 
circumstances. ‘In’ my opinion of the afore- 


said amendment of s. 136, Army Act, the: 
Imperial Legislature did not intend to give `- 


authority to- the Government of India in 
Council to alter the law on this point. If 
-the Imperial Legislature had intended to 
give: the Government of India in Council 


the power‘to alter the law to the effect of ` 


. depriving the regular soldier of an impor- 


‘ tant protection, by enacting that his pay 
‘should be liable to attachment, not only ` 
s. 136, Army Act, but ss. 144 and 145 would ` 
“ have been amended specifically and there | 


would have been no doubt a specific amend- 
‘ment in the Oivil Procedure Code. 


liability to attachment 
- classed 
ammunition, equipment, regimental ne- 
- cessaries or clothing.” It cannot be Gone 
tended that these were intended by the 


legislature -in any circumstances to Be ` 
liable to attachment. Further, the pay of . 


a warrant officer to whom the Indian 
‘Articles of War apply, cannot be attached. 
No reason has been suggested for a distinc: 


They would 


Tt will- 
be observed that the soldier’s pay, so far as: 
is concerned, is ` 
in- the Army Act with “arms, ° 


‘tion in this respect in the case of a warrant 


officer io whom the Army- Act applies. 
Upon a consideration of the relevant sec- 
tions of the Army Act my conclusion .is 


that in no circumstances may 4 soldier's- 
pay be attached in execution of a Civil 


Court decree. . R3 
A decree-holder, therefore, if he wishes 


to realise ihe amount of his decree, must : 


make an application to the Secretary ‘of 


State for War... Section 188 (8), Army Aét,- 


authorises the Secretary of State to- make 
deductions from pay ‘of a soldier in res- 
pect of amounts due for maintenance of 
his wife and children. Section 145 autho- 
rises the deduction up to.a certain amount 
from the pay of -a soldier to meet the 
amount due under a maintenance ‘decteé 


against him, but in every -case it iš the- 


‘oe 


Secretary of State, not the Civil Court, who . 


orders the deduction. It was suggested 


that the provisions of s. 145 do not apply ” 


to the applicant inasmuch as the petitioner - 
isnolonger his wife. Wéare not called. 


upon, however, to. decide that ‘quéstion.. 


to the applicant, -the Military Authorities no: 


1 


If the provisions’ of. the Army Act apply ` 
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doubt will; on application, as theye have 
done in’ other: cases, give effect to ihe 
order for maintenance in virtue of their 
powers under s. 145. In the result I hold 
that’ in either view, whether the appli- 
cant be a person to whom the Indian 
Articles’ of War -apply for a person to 
whom the provisions of the Army Act of 1881 
apply, his pay isnot liable to attachment 
in.execution of an order for maintenance 
and alimony passed by a Civil Court. I 
would answer the question referred in the 
negative. 


Bennet, J.— The following question has i Army List for July, 1935, at p. 680, in the 


. Indian Medical Department, 


been referred by a learned Single Judge 
-. for the decision of a Full Bench: 
“Is the pay ofan Assistant Surgeon of the Indian 


Medical Department liable to attachment in execution. 


ofanorder fcr maintenance and alimony passed by a 
Oiyil Court ?" 


While I, agree with the conclusion of - 


Hon'ble Thom, J., that the question should 
be answered in the negative, [do not agree 
with his statement that we are unable to 
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yen, total Rs. 1507. M. out of his pay of 
Rs. 340 p.m. As alimony was in arrears a 
warrant of arrest was issued, and an objec- 
tion. was made thatthe respondent was an 
Assistant: Surgeon, Second Class, in the 
British Military Hospital, Ambala, and asa - 
warrant officer no part of his pay 
liablé to attachment. One of the questions 
which arises is whether the respondent, 
Mr. N. E. Nugent, is subject to the Indian 
Army Act, Act VIH of 1911, or to the British < 
Act, 1881, 44 & 45 Vict., Chap. 
58. M 4 ; 
The Tespmdent jis shown in the Indian . 


as Assislant : 
Surgeon, Sesond Class, having joined the - 
department on November 21,192], and | 


- being attached to the British Military Hos- 


say. whether the Assistant Surgeon is a- 


person to whom the Indian Articles of War 
apply, or the Army Act of 1881, and that 
this matter should be settled by reference 
to.the Military Authorities. In my opinion 
this is a. point- of law which should be 
settled by the High Court and not left to 
the Military Authorities to determine. And 
I consider that the decision ofthis point is 
the first matter to be decided in this re- 
ference. I also consider that the point 


pital. at Sabathu, inthe Punjab. In Army ' 
Regulations, India, Vol. 6, Medical, p. 4,” 
para. 12 provides that Assistant Surgeons, 
First and Second Class, are warrant 
officers,. ranking with conductors, and. 
third and fourth class are also warrant 
officers, ranking with sub-conductors. Con- ` 


. ductor ‘and suh‘conductor are ranks in the 


British Army. Paragraph 14 provides that - 


- Sub-Assistant Surgeons, First, Second and 


Third Classes, are Indian warrant officers. 
Appendix 2 provides for selection of the. 
candidates for the Indian Medical Depart- 
ment by public competition, and states 
that “in the case of Assistant Surgeons they 


: must-be of: European or Eurasian paren- 


should be decided because if the Assistant . 


Surgeon came under the Indian Articles of 
War (Army Act, 1911) there would be no 


$ 


remedy open tothe opposite party; but if- 


the Assistant Surgeon comes under the 
Army Act, 1881, it will be open to the oppo- 
site party to adopt the procedure of s. 145 
of that Act. I must also respectfully differ 
from the view of Hon'ble Thom, J., that 


tage.” This provision does notapply to. 
Sub-Assistant Surgeons. Paragraph 15 
shows that Sub-Assistant Surgeons are 
employed in station hospitals for followers 
of British corps and for Indian troops, etc. 
But the Indian Army List shows that 


“ Assistant Surgeons on military duty are 


s. 136, Army Act, 188],a3 amended in 1895 . 


did not empower the Governor-General 
of India in Council to pass a law for at- 
tachment of the pay of an officer or soldier 
but only to make deduction from the 
pay, and Ido not think that any such 
distinction can be drawn as to say that 
attachment is nota kind of deduction from 
Pay., : a 
‘For these reasons I hare examined 
the matter in a separate judgment. On 
November 16, 1934, Mrs. M. J. Nugent was 
. granted a decree absolnte dissolving her 
marriage with Mr. Ne E. Nugent and dir- 
ecting him to pay her Rs. 85.p.. m. ali- 


mony and Rs, 65. maintenance for his child-, 


attached to British Military Hospitals. The | 
Indian Army Act, 191], states: 

“2 (1) The following persons shall be subject to 
this Act, namely: (a) Native officers and warrant 
officers; (b) persons enrolled under this Act; (e) 
persons not otherwise subject to Military Law, who 
on. active service in camp, or the march, cr at any - 
frontier post specified by the Governer-General 
in Couineil by notification in this behalf, are em- 
ployed by, orarein the service of cr are followers 


- of, or accompany any portion of, His Majesty's 


Forces,” 

. Now in class (a) the ‘respondent cannot 
ceme, because Le is not an Indian, and the 
tuo classes cf officers and warrant officers 
are both governed by the word “native.” . 
This is also shown by s. 7 (3) which says: 
“warrant officer” means “a person ap-. 
pointed, gazetted or in the pay as a native. 
warrant’ officer in His Majesty’s Indian, 


was - 


19377: 
Forces." Tt is not contended..that the`res- < 
pondent comes in either class (b):or: 
class (e), and it is clear that these classes 
also could not apply to him. Commenting. 
on these provisions, the Manual of Indian . 
Military Law, issued- by the. Government 
of India, Army Department. 1929, -P$ 
states: ` - 

“The Indian legislature had, by s. 73, Government 
of India Act, 1833... . power to make laws for all 
“native officers and soldiers,” that ïs, for all persons * 
permanently subject to Military Law and regularly 
commissioned, appointed, or enrolled into the mili-- 
tary -service of the Crown in India who are ‘natives 
of the East Indies or other places within the, limits 
of'the Company's Charter; in fact for all Asiatics . 
inthe Indian Army. Section 73, Government of‘ 
India Act, 1833, has heen repealed and by-s. 65 
(1) (d), Government of. India Act, +1919, which re- . 
placed if, the Indian legislature ‘is empowered: to 
make laws for the government of ; ‘officers, soldiera- 
and followers in His Majesty's Indian forces which :. 
laws shall, asin the Act of 1833, apply to them. ab. 
all times and wherever,.serving.. Having regard. to ace 
the history of the provision and to thé fact -that ``- 
the Government of India Act purports to do no morei: 
than consolidate the existing law, 
soldiers and _ followers are 
and only. such are, in 
appointed or enrolled under the Indian Army 

Ck.” A ig H 
Tne actual words in .ihe' Government òf. 
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India’ Act, 1919, are: ` 
‘Section 65,1). The Indian legislature has power 
to.make laws, (d) for the Government officers, soldiers t 
airmen and followers in His Majesty's Indian forces, + 
wherever they are serving, “in so far as’ 
they are not subject tothe Army Act, or the Aire 
Force Act:” oy ke S : i 
There is a similar restriction in the 
Government of India Act, 1935, s. 110 (b) 
(i), that the Army Aċt cannot be affected. : 
In ihe Manual of Military Law, 1929, 
issued by the Army Council, it is stated on - 


p. 238: ie ie . 
Indian Forces. i 
“81. The Indian regular forces ccnsjst of regi- 
.ments- and formations normally stationed in. 
India, and formed almost entirely from ladians; | 
The Indian Officers, who hold commissions from ` 
the Viceroy and Governor-General of India,:and men 
of those forces, are subject tothe Indian Army Act,’.: 
1911, or previous Acts which it has superseded, 
wherever they are serving, and are only to a limited. * 
extent subject to the Atmy'Act.. There® are algo’ ° 
Europeans and-a certain number of-Indiang, serving - 
as officers, and persons of. certain -- degrees of . 
European descent serving as. non-ccmmissioned 
officers; hospital apprentices, ‘or “otherwise, who, ` 
though forming part of the ‘Indian forces, belong to : 
His Majesty's regular- lind forces; and are subject 
‘to British and not to ‘Indian Military law. The : 
enlistment of Europeans for thesé forces, except for °° 
medical or other special service, is prohibited.” . 
This passage shows ‘that Muropeans en: 
listet for medical servicés ccomé under the ` 
Army Act. The Army “Act, s 180- (2), ~: 
provides: A aeea MEE 
“In the. application ofthis`Act to His Majesty's- 
Indian .fofves the following..modifications shall -be,-s 


` 


1 


» 
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. native officers, 
. are serving,” 


: Chief in India datéd 


; 183; 21 Bom. G R137., 9 
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made; (aji Nothing: in this Act’ shall. pfejlidics art 
affect the“ Indian Military law respecting officarsior, 
soldiers or.followersin His Méjesty’s Indian ma 

tF 


“ being natives of India; and on, fhe” trial” of ‘al 


offences committed by sny such native: officer,- 
soldier, or follower, .reference:: shall be had 'toe thè: : 


: Indian Military law for such native officers, soldiers, `, 


or followers, and to, the established usages of the -; 
service, but Courts-martial for .suçh trials may be,. 
convened “in pursuance of -this Act; (b) For the*! 
purposes- -of-, this ‘Act, . the“ jexpresston “Indian .7 
Military law' ‚means the Articles of sWar.or .other.., 
matters madé, enacted, or” in force under. tha a 
authority of fhe GéVernment’ of India,” and “such > 
articles or -other: matters shall extend to ~: such”? 
‘soldiers, and followers whereverthey. .: 


fue 


‘This pasbage shows. that. Indian Military. 
law, formérly .the Indian Articles of War. 
and. now the. Indian Army Act, 1911, + 


‘appliés . ‘only’ to -officers, soldiers.. and... 


followers, who-are Indians, and not, to such: 
persons if they are Europeans. ‘The various i 
Government- of India Acts show that the; 
power to make laws on this subject was . 
limited to-laws for Indians,. and .these:: 


{2° Passages “will “be quoted -later in “another! 


connection. “The conclusion, therafore, is | 
clear that Europeans serving in . India ‘as-. 
officers or non-commissioned officers. or : 
otherwise, though they ‘may be appointed 
in India, are subject to British and not: to 
Indian Military law. The reepondént iş"; 
such a person, and he is, therefore, subject-. 


T 


to the Army Act, 1881, and not to the Indian. : 


: Army Act, 1911. This matter relating to > 


the position of an Assistant Surgeon “in the, 
Indian Medical Departmert has been before!” 
the Courts on four occasions and on .noné-* 
of these occasions has it been held that he: 
was subject tothe Indian Army Act. At’the~ 
most that. Act has been considered as’ an” 
alternative;- this ‘was held in Browne vi’ 


` Paerce (2). -In May: Geraldine Duckworth’ 


v. George Francis Duckworth (3) there was a” 
decision holding: that buèh an ‘officer. came”! 
undér: the Army Act and in ‘that case at * 
p: 3704; an‘ order of the Commander-in-*: 
1 June 26, 1917, 157" 
printed directing that under’ s. 145, Army“ 
Act, the defendant should pay maintenance ` 
and alimony to the plaintiff. This shows ‘ 
that the highest Military Authority in.India‘; 
has treated the defendant, 2 Second Class’ | 
Assistant~- Surgeon in the Subordinate’ 


T 





“ Medical Service, as coming under the Army“ 


Act. In two cases- in: the Court of the ’ 
Judicial Commissioner of Oudh; a defend-' 
ant Bl. GA. Prins, was before- the Court. 
In:the-earlier ‘ruling Murray & Co., Ltd. vi” 

(3) “43 B 368; 50 Ind. Cas, 427; AI k 1919. Boin, e 
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E: G. A. Prins, 10 Ind. Cas. 719 (4), it was 
held that Prins who was an Assistant 
Surgeon in the -Indian Subordinate Medical 
Department was not liable .to have his 
salary attached under the provisions of the 
Army Act, 1881. Inalater ruling between 
the same parties Lt. E. G. A. Prins v. 
Murray & Co, Ltd., 23 Ind. Oas.935 (5) 
when Prins had by that time become a 
commissioned officer, it was held that the 
Army Act applied to him, but as he wasa 
commissioned officer his pay was liable to 
attachment to tke extent of cone. moiety. 
These authorities, therefore, show that the 
respondent is a person who comes under the 
Army Act, 1881, arid not under the Indian 
Army Act, 1911. The question which 
“ arises now is how he stands as a warrant 
officer in regard to the provisions of s. 60, 
Civil Procedure Code. Army Act, 1881, s. 
190 (6), states: 

“The expression ‘soldier’ does not include an 
officer as defined by this Act, 
modifications in this Act contained in relation to 
warrant officers and non-commissioned officers, does 
include a warrant officer and a non-commissioned 


officer, and every person subject to military law 
during the time that he is so subject.” 

Army Act, s. 136, states: 

“The pay of an officer or soldier of His Majesty's 
regular forces shall be paid without any deduction 
other than the deductions authorized by this or any 
other Act or by Royal Warrant forthe time being, 


or by any law passed by the Governor-General of 


India in Council.” 

The last clause was added bys. 4, Army 
Amendment Act, 1895. In s. 190 (8) it is 
stated that the expressions “regular 
forces” and “His Majesty’s regular forces” 
mean officers and soldiers who, by their 
commission, terms of enlistment, or other- 
wise, are liablé to render continuously for 
a term military service to His Majesty in 
every part of the world, or in any specified 
part of the world, ete. The respondent is 
liable to render continuous military service 
and iherefore he ccmes under s. 136. 
Section 145, Army Act, provides for decrees 
against a soldier for the maintenance of 
his wife or child, which decrees are sent 
to the Army Council, and the Army Coune | 
may in their discretion order a deducticn 
from tke pay of the soldier, the deduction 
being made under this section and s. 138 (8). 
Note 3 under s. 145 refers to alimony as 


coming under that section, in the Manual ` 


of Military Law, 1929, published by the. 
Army Council. The-provisions of the Army 
Act therefore are that no attachment of 
pay of a soldier can be made on a decree 
(4) 10 Ind. Cas. 719; 14 O G 82. 
(5) 23 Ind. Oas, 935; AI R 1914 Oudh 199;170 0 
9910 Ld 127, oon 
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for alimony, but a copy of the decree may 
be sent to the Army Council, who have a 
discretion to order deduction of whatever 
amount they think fit, but not exceeding 
two thirds of the pay of a warrant officer 
[s. 145 (2). The position of an officer is 
different, es he is not protected by any 
section corresponding to s. H5. On the 
contrary, s. 141 recognizes the validity 
of an assignment of his deferred pay, etc., 
if authorized by any Act, and Note 3 refers 
to the Bankruptcy Act, 1914, s. 51 (1) under 
which the trustee is to receive for dis- 
tribution among the creditors so much cf 
the officer's pay as the Court, with the 
consent of the chief officer of the depart- 
ment concerned, may direct. Turning to 
India, as stated above s. 136, Army’ Act, 
as amended in 1895, recognized deductions 
from the pay of an officer or soldier 
authorized by any law passed by the 
Governor General of India in Council. This 
was an innovation, because the different 
Acts for the Government of India 
definitely forbade any laws repealing 
or affecting tke Army Act. These Acts 
have been arranged as a “Digest of 
Statutory Enactments relating tothe Gov- 
ernment of India” in the Government of 
India by Sir Courtney Ilbert, 1907. Sec- 


tion 63 provides: i 

“(1) The Governor-General in Council has power 
at legislative meetings to make laws... .. : 
(c) for all persons being native Indian subjects of 
His -Majesty or native Indian officers, soldiers, or 
followers in his Majesty's Indian forces, when res- 
pectively in any pert of the world, whether witbin 


- or without His Majesty's dominions; 


<2) provided that the Governor-General in Council 
has not power to make any law repealing or affect- 
ing. ... .. (d) the Aimy Act, or any Act amend- 
ing the same.” Wa 

-It was at this stage that the Civil Pro- 
cedure Code was enacled in 1903. It deals 
with attachment and sale in execution of a 
deerce in s. 60, which provides in (1) for 


. attachment and sale of money, which would 


include salary or pay. In regard to “public 
officers” subs. (1) (i) provides for exemp- 
tion of half the salary, or Rs. 20 if it 
does not exceed Rs. 40. Public officer as 
defined in s. 2 (17) and the part which 
refers to the Army, is: 

“(c) Every commissioned or gazetted officer in the 
militiry or naval forces of Hie Majesty, including 
His Majesty’s Indian Marine Service, while serving 
under the Government.” 

There is no inclusion of a warrant officer, 
non-¢ommissioned officer or soldier in this 
definition, and if these persons were to be 
included in the definition of “public officer” 
they would come under sub-s. (c) and not 
under some other sub-section. As sutb-s. (e) 


-1937 


only refers to commissioned or gazetted - 


officers, these persons are not included in it, 
and therefore they are not public officers 
under s. 2 (17), Civil Procedure Code. In 
Husan Bakhsh v. Briggen Shaw (1) at p. 652* 
it was stated: 

“The question in each case will arise whether an 
officer or soldier, to whom the Army Act applies, 
is a public officer within the meaning of the pro- 
viso to s, 60 (1).” 

This is incorrect: a commisstoxed officer 
is such a “public officer,” but a soldier 
ig not, and it does not depend cn the case. 


Section 60 (2) stated: 

“Nothing in this section shall be deemed ... - 
(b) to affect the provisions of the Army Act oro 
any similar law for the time being in force.” 

Ib will be noticed that the language of 
this sub-s. (2) is similar to the language of 
s. 63 (2) of the Digest of Statutory Enact- 
ments relating to the Government of India 
in foree in 1908, and it is probable that 
s. 60°(2) (b) was added for this reason. 
But apparently it was considered that 
s. 60 (2) (b) was not consistent with the 
provisions in tke Civil Procedure Code by 
which half the salary of a commissioned 
officer was liable to attachment, and there 
is no doubt that such a provision does 
affect the provisions of the Army Act, as 
s. 136 says that the pay of an officer shall 
be paid withcut any deduction. The Gov- 
ernor-General in Council was authorized 
by the amended s. 136 to pass a law 
authorizing a deduction and in the Civil 

-Precedure Ocde Le ‘had passed such a law. 
Accordingly therefore sub-s. (b) of s. 60 (2) 
was omitted by the Repealing and Amend- 
ing -Act, Act X of 1914, s.3 and Sch. II. 
This omission has given a good deal of 
trouble to the High Courts in India, and 
the argument has been advanced for the 
petitioner that by removing sub-s. (b) the 
Legislature intended that the pay of a 
soldier should become liable to attachment 
under the general provision of s. 60 (1) 
about money. This view is unsound for 
the following reasons: Firstly, to make the 
pay of a soldier liable, ihe Governor- 
General in Council would have to pass a 
Jaw "authorizing the deduction” under the 
power given to him by the amendment to 
s. 146, Army Act. This implies that asin 
the case of cfficers there should be a positive 
mention of soldiers as being made liable 
under s. 60, Civil Procedure Cede. Even 
if sub-s. 2 (b) had not appeared in the 
Code as enacted in 1908, the mere omission 
to refer to soldiers could not be fairly 
construed as a law making them liable 


=e 
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against the provisions of s. 136, Army Act, 
by whith ‘their pay is to be paid without 
deduction.- -The deduction must be authe- 


rized by positive law. Thisis also shown: 


by s. 4 (1); Civil Procedure. Gode, which 
srates: A P 

“In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to 
limit or otherwise affect any special or Iccal law 
now in foree....” z 

The Army Actis a special law. A speci- 
fie provision is needed in the Code to 
affect it. There is no specife provision 
about soldiers in s. 60. 
does not affect the provisions in the Army 


ment for petitioner were accepted, it would 
follow that while the pay of commissioned 
officers could only be attached to the-ex- 
tent of one-half, the pay of soldiers could 


Therefore s. 60. 


Secondly, if the argu- ` 


be attacked altogether without exemption : 


of any portion, although the pay of labourers 
and domestic servants is exempt under 
s. 60 (1) (4). It seems impossible that 
such could have been the intention of the 
Governor-General in Council. ‘Thirdly, the 
omission of the sub-section by the amend- 
ment is sufficiently explained by the 
apparent inconsistency of the sub-section 
with the provisions in regard to commis- 
sioned officers is s. 60 (1) (i). The con- 
clusion therefore is that s. 60, Civil Pro- 
cedure Code does not apply io the pay of a 
soldier who is governed by the Army Act 
of 1881, The provisions of subsequent 


Government of India Acts may he noted, | 


The Act of 1919 provides in s. 65: 

“(1) The Indian Legislature has power to make 
laws (d) for ths Government of officers, soldiers, 
airmen and followers in His, Majesty's Indian 


forces wherever they are serving, in so farasthey , 


are not subject to the Army Act or the Air Force 
Act. (2) Provided that the Indian Legislature has 


not, unless- expressly so authorized by Act of Par-. 


liament, power to make any law repealing or affect- 
ing (i) any Act of Parliament passed after the 
year one thousand eight hundred and sixty and 
extending to British India (including the Army 


Act, the Air Force Act and any Act amending the - 


same). 


Ia the Government of India Act, 1935, 
s. 110 provides: 


“Nothivg in this Act shall be taken (b) to em- . 


power the Federal Legislature, or any Provincial 
Legislature: (¢) to make any law affecting .... the 
Army Act." 

The prohibition against making laws 
affecting the Army Act has been continued. 
It is also to be noted that the amended 
s. 136, Army Act, permits laws to be passed 
by “the Governor-General of India in 
Council” authorizing deductions from the 
pay of officers and soltliers of His Majesty's 
regular forces. Although that Act: is 


186. 
amended every year the expression “the 


NORSERT EDWIN NUGENT Y. MARJORY JULIA NUGENT (ALL) 


Governor-General in Council” has neb been l 


amended to “the Indian Legislature” 
apparently the power to make laws under 
the „amended s, 


and , 


136 has not been given | 


to the Indian Legislature, and this is also ` 
shown by the quotation above from s. 110 


(b) (i) Government of India Act, 1935. I 
now examine certain rulings which have 
been quoted by learned Counsel: Colonel 
Lecky v. Bank of Upper India (6). Col. 
’ Lecky, Royal Artillery, 
Army Act. 
that Act in 1881 there stood a's. 15], 
which authorized Courts of Small Causes 


and Civil Courts in India upon adj udging - 
5 i Ps to affect the provisions of the Army Acte 


payment of a debt bya person subject to 
Military Law other than a soldier ‘of the 
regular’ forces to direct specially that the 
amount named in the direction, being the 
whole or any part of the said sum, shall 


came under the | 
On p. 537* it was held ‘that in ` 


be paid by instalments or otherwise out of ` 


any pay or other public money payable to | 


the- debtor, and the amount named in the 
direction, not exceeding one-half of such 
pay and public money, shall, while’ the 
debtor is in India, be stopped and paid 
in conformity with the direction: : “In- 
stalments so directed would. be authorized: 
deductions in the sense ofthe wcrds used 
in s. 136.” I follow this ruling in differing 
from Hon'ble Thom, J., where he holds 
the opposite, that the word “deductions” in 
s. 136, Army Act, cannot cover attachment 


of pay. 


The raling proceeds to point ont that * 


in 1595 the’ Amending Act repealed this 


‘a. British officer. 


Army Act, do cover legislation for TEEN 
of salaries and are not limited to deductions, 
by means other than attachment. The ruling. 
under consideration proceeds to quote s. 60 
(1) (4) and states on p. 538*: 

“If this were all, there would be ample authority 
for the order passed by the lower Court. This’ 
was the view taken by the Calcutta High Court 
in Calcutta Trades Association v. Ryland (D). In? 
Watson v. Lloyd (8), the Madras High Court held 
that the case in Calcutta Trades Association. v. 
Ryland (7), was rightly decided and followed it.” 

The Court- then proceeded to hold.that: 
s: 60 (2), Civil Procedure Code, compelled 
the Court to exclude s. 60 from its con- 
sideration in the case, as it stated that 
nothing in the section shall be deemed’ 


It was doubtless on account of this and, 


- similar decisions that s. 60 (2) was removed. 3 


from the Code by Act X of 1914. The ruling | g; 
quoted was given in 1911. ; 

The next ruling is Hay v. Ram Chander. 
(9;. Hay was a Majori in the Indian, Army, - 
It was held that attach- j 


‘ment of half his pay was correct, partly - 
` because s., 60 (2), Civil : Procedure Code, ` 


had been epee in 1914, “and _ partly, 
because the Court adopted the reasoning. 


:in Lt. E. G. A. Prins v. Murray & Co. , Ltdsy, 


: 23 Ind. Cas. 935 (5). That ruling was ‘given , 


when s. 60 (2) (b) was in force and it was. 


‘held on p. 9387 that: 


Me 


” Civil Procedure Code, amounts to 


s. 151 and added the words to s. 136 “or. 


Governor- 
I consider 
151 


by any law passed by the 
General of India in Council”. 
that the Amending Act repealed s. 
which dealt with bag 
tuted. these words in: s. 136 
intention that the words a a 
attachment. 
that instead of the law of attachment for 


with the 


commissioned officers being fixed by: the | 


Army Act, the Governor- General’: ‘in Coun- 


and substi-. 


' Bench in 1917 abandoned 


also cover - 
The intention apparently was : 


. “We are unable, therefore, to adopt the view of i 
the law which ‘has been taken in the Allahabad and ' 
Bombay cases, namely, that s. 60, sub-s. (2), cl. (b), : 
a declaration . 
that the provisions of 8, 60, sub-s. (1), do not con- 
stitute a law passed by the Governor- General of India | 
in Council authorizing deductions. to be made from 
the pay of an officer of His Majesty's Regular. 


Forces.” 
By adopting this view the Allahabad. 
‘the previous 
Bat as the sub-section - 
in question ‘was. repealed in 1914, the’ 
point is no longer . important, except sọ- 
far as importance has been attached to 


Allahabad rulings. 


“the repeal in later rulings. In May Geraldine - 


cil should have power to pass laws from. 


time to‘time on the subject, and a wider 
power was given as the legislation might 
also be for soldiers. The Governor- Gene- 
ral-in Cotmcil did "in fact pass a law for 


attachment: of the salaries of commissioned . 
is - 
contained now in s. 60 (1) (i), Civil Pro- 
I think, therefore, that there . 
in s. 136, . 


officers under this ‘provision, which 

cedure Code. 

is.no.doubt that these words 
6) 33 BAS 529; 9 Ind. Gas. 1028; 8 A, Ld 487. 
“Page of 33:A, Ee] a | 





Duckworth . v. George Francis Duck- 
worth (3), there wasa case similar to the 
present where the wife of a Second Class. 
Assistant Surgeon in the Indian Snbordi- 
nate Medical Department, a warrant officer - 
in the British Army, had obtaineda de-: 


` cree of dissolution of marriage under the - 


r 


Divorce Act and also an order for alimony... 
The argument made for the wife was that. 
(7) 24.0102;1O0 WN 138, ° 
(8) 25 M 402. 
ie bar A 208 39 Ind. Cas. 92; a R 1917 AN: as’ 
r n = A= Ed] ga 
TPage of 23 Ind, Cas. —[Rd. ] h A 
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because s. 60 (2) (b) had” been repealed 


in.1914 therefore attachment could be made - 


of one moiety of the respondent's pay. On 
P. 374*, Scott, C. J., held: 


“We are unable, however, to hold that the removal 


of sub-s. (b) of e. 60 (2) from the Civil Procedure . 


code has the effect contended for. It was removed 
ya 
on the ground that it as wellas the other Enac 
ments referred to in the Second Schedule were spent 


or. had ceased to he in force otherwiss than by . 


express specific 1epeal or had by lapse of time or `- Shaw was a commissioned officer or not, 


otherwise become unnecessary. The preparation of 


these Acts is part of the routine work of the ° 


Legislative Department’ in the expurgation of dead 
law from the Statute Book. They sre Amending 
Acts. The sub-se¢tion may be taken to be dead 
law on the ground that'it had ‘expired’ by the 


re-enactment, since 1908, of the Army i Act,. which : 


thus became a later enactment ‘supérseding and 
renderifig unnecessary the saving clause in the 


Civil Procedure Code: see raies on Statute Law, ` 
Ch 5. Even if this were not so, the terms ofs. 4,;- 
and the maxim generalia « 


Civil Procedure Code, 
specialibus non derogant would compel us to apply. 
the special rule of procedure provided bys. 145-of 
the Army Act in preference to the general provisions 
of the Code.” 

I agree with ‘the above view of the 


repeal of s. 60 (2) (b) in 1914, and I would > 
Civil Procedure Code, re- ` 


add that s. 4, 
quires that there should be a “specific 
provision” in the Code in order- that any- 
thing inthe Code 


Army Act isa special law, and there is 
nothing in s. 60 of the Code inthe way of 
a “specific provision” to affect s. 136, 


Army Act, other than the provision about. 
the attachment ofthe pay of public officers - 
ins. 60(1) (ò, who are defined ins. 2 (17) 
(c) to include commissioned officers, but not. 
to: include warrant officers or non-commission- ` 


ed officers, or soldiers. In the absence of 
a “specific provision” the pay of warrant 
officers, non-commissioned officers, 


This ruling was followed by another Bench 
in Brown v. Albert Donough Hanson (10). In 
Browne v, Pearce (2), a Bench of this Court 
applied this rule on p. 75f to the case of 
an Assistant Surgeon of tke Indian Medical 
Department and held that his pay could not be 
attached because he was not a commissioned 
officer and did not come under s. (17) (c), 
Civil Procedure Code. The ruling further 
observed that a commissioned officer in a 
British Regiment was not technically 


serving under the Government ‘of India).. 


I think this is an. error; he is serving 
(10) A IR 1933 Bom. 185; 144 Ind. -Cas, 897; 35 

Pom. L R 360; 6 R B16. - oy 
*Puge of 48 B—[Hd.] | o j ; a “i 
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Repealing and Amending Act (X of: 1914): 


< Governor-General in Council. 


2 should -affect the pro-- 
visions of any special or local law. The. 


and - 
soldiers cannot be attached by a Civil Court. > 
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under that Government as long as he draws - 
his pay from that Government. Butif he. 
cameto India on leave from a regiment 
stationed oulside India he would not be 
serving under “the Government of India, 
and his pay though drawn in India ona 
Colonial Warrant would not be liable to 
attachment. The last Allahabad ruling is, 
Husan Bakhsh v. Briggen Shaw (1). Unfor- - 
tunately the ruling does not state whether | 


but it held that the-Army Act applied., 
to him,.and not the Indian Army Act, 
1911. On p. 652% it was held: < 
“Section 60, Civil Procedure Code, as it originally . 
stood, provided in cl. (b) to sub-s. (2) that nothing 
in that saction affected the provisions of the Army 
Act. In view of this provision the pay of an - 
officer or soldier to whom the Army Act applied 
and who served in India could not be attached. 
An important amendment was, however, made by,” 
Aet X of 1914, by which cl. (b) to sub-s. (2), referred ~ 


< to above, was deleted, with the result that s. 60 (1), . 


Civil Procedure Code, became applicable to officers 
and soldiers to whom the Army Act is applicable, 
unless there be something in the latter Act which 
excludes its application. As already noticed, “5, “136, 
Army Act, as amended in 1895,.makes itself subject 
to Acts passed by the Governor-General Council, . 
The Code of Civil Procedure is an Act of the ~ 
It follows that a ` 
deduction from the salary of an officer or soldier, - 
to whom the Army Act applies, can be made if the 
ind Civil Procedure permits the same being | 
one. è 
On p. 654* the conclusion is stated: ; 
“If the judgment-debtor is a public officer, as- 
defined in s. 2 (17), Civil Procedure Code, his salary 
is exempt from attachment to the extent mentioned”: 
in cl. (4) of the proviso to s. 60 (1), Civil Procedure 
Code, and that if heis not such a public’ officer, 
itis not exempt from attachment to any extent.” : 
With all due respect to the learned 
Judges who decided this ruling, I must ` 
point out that the conclusion that the - 
salary of a soldier may be -attached 
in fall rests on two fundamental errors, - 
(I) the omission. to note that's. 4, Civil- 
Procedure Code, requires that there should - 
be a “specific provision” in the Code to: 
make any ‘part of it affect any special. 
law, and there is no specitic provision to 
make s. 60 apply to‘soldier ; and (2) omis- 
sion to note that Act X of 1914 was notan 
Amending Act, intended to make a sub-- 
stantial change in the law, but merely a 
routine Act dealing with formal defects. 
in the law as explained by Scott, CO. J. on 
p. 374¢ in May Geraldine Duckworth v.’ 
George I'rancis Duckworth (3). As these: 
cases arise from time to time and ihe- 
points of law are somewhat involved, I’ 
consider ihat it will be useful to sum,- 
*Pages of 50 A— [Bd]. y 
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marize my conclusions in the. following 
propositions : 

l. Europeans and Anglo-Indians serving 
as commissioned officers, warrant officers, 
non-commissioned officers, Assistant Sur- 
geons in the Indian Medical Department, 
or otherwise, who, though forming part 
of the Indian forces, belong to His Majesty's 
regular land forces, are subject to the 
Army Act and not to the Indian Army 
Act. 2, The pay of commissioned officers 
subject to the Army Act may be attached 
under s. 60 (1) (4), Civil Precedyre Code, 
tothe extent ofone moiety. °3. The pay 
of warrant officers, non-commissioned 
officers, soldiers and Assistant ` Sur- 
geons in the Indian Medical Department, 
who are subject to the Army Act, is not 
liable to attachment under the Code of 
Civil Procedure as there is no specific 
provision that it is attachable, and a 
specific provision is necessary to overcome 
the exemption under s, 136 of the Army 
Act. 4. Indian Officers who hold commis- 
ee from the Viceroy, and men of the 

egular Indian forces, and non-commission- 
at officers of those forces, and Sub- 
Assistant Surgeons of the Indian Medical 
Department, are subject to the Indian 
_ Army Act and their pay is exempt from 
‘attachment under s. 69 (1) (j), Civil Proce- 
dure Gode. i 

In regard to the reference, it will be open to 
the petitioner to take thesame steps as were 
taken by the divorced wife in May. Geraldine 
Duckworth v. George Francis Duckworth 
. (3), where at p. 370* the order is printed 
of tke 
, alimony and maintenance by a deduction 
from the pay of tke respondent also an 
Assistant Surgeon in the Indian Medical 
Department, under s. 145 (2), Army Act. 
It is true thatin ihe casa quoted, ‘the de- 
duction was only one shilling’ and six 
pence a day, as the case was of 1917. But 
the Act has heen amended by 22 Geo, V, 
Ohap. XX, and as it now stands the 
limit to the deduction is that there shculd 
be not less than one-third of his pay left 
to the warrant officer. As Rs. 150 has been 
granted as alimony and maintenance by 
the Court and the pay was Rs. 340, the 
deducticn would. not exceed this limit. My 
answer tothe reference is that the pay of 
an. Assistant Surgeon of the Indian Medi- 
cal Department is not liable to attach- 
ment in.execution of an order of main- 
thnance and alimony passed by a Civil 


Court. 
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Sulaiman, C. J—It is wholly unneces- ` 


sary for me to express any final opinion 
on the scope of ss. 136 and 144, Army 
Act, as the case before us is really gcv- 
erned cither bys. 120, Indian Army Act, 
or by s. 145, Army Act. Whatever we 
may say as regards s. 136 ors. 144 would 
be merely obiter dicta and not affect the 
ruling in Husain Bakish’s case (1). But ag 
my learned brethren have discussed those 
sections also, I feel that I should indicate 
the other point of view as well. The 
provisions of the Indian Army Act (Act VIII 


of :1911%, if it governs the husband, are ` 


perfectly ciear and leave no doubt in the 
matter. Under s. 119, no person subject 
to that Act is liable to be arrested for: a 
debt-under any process; and under s. 120 
the pay and allowances, ete, of any such 
person cannct be attached ‘at all. There 
is nothing in that Act which expressly 
makes it subject to the Civil Procedure 
Code, and s. 
Code expressly makes the pay and allow- 
ances of persons to whom the 
‘Articles of War (now the Indian Army Act) 
applies not liable to attachment. There 
is, however, a marked contrast so far as the 
provisions of the Army Act are concerned. 
Section 136 makes the pay of an officer or 


60 (1) (j) Civili Procedure , 
Indian - 


soldier payable without any deduction , 


. oiher. than those authorized by the Act, 


Now. the word “deduction” would prima ` 


facie mean deduction at the source, which _ 


may not be the same thing as attachment 
in execution of a decree. Sections 137 and 
138 show what is-meant by the deductions 
contemplated by s. 
142-come under the heading “pay.” 

Then follows a new heading “Exemption 
of officers and soldiers” under which come 
ss. -143 to 147. Section 151 was a special 
section refering to the altachment of the 
pay of officers, showing clearly that s. 136 
did. not include such attachment. If s. 136 
had been intended to protect a soldier 
against attachment of his salary in execu- 
tion, there would be no neéd to reproduce 
this ‘Protection in a iestricled sense in the 
proviso to s. 144. I might, therefore, be 


inclined to agree with my learned brother, ; 


Thom, J., ihat process comes under ss. 144 
and 145, whereas the deduction of salary 
under s- 136. Under the Army Amend- 


136. Sections 136 and . 


ment Act of 1894, the words “or by any. 


law passed by the Governor-General in 
Council” were added to s. 
make it subject 10 the Indian Act. Also 
by the same amending Act, s. 151,, Army 
Act, which has provided for the ‘Steak. 


136, £o as to. 


1937 - 
ment of the pay of all persons subject to 
military law in India other than soldiera 
of the regular. forces, was repealed. I 
agree with my learned brother Bennet, J., 
that the aniendment of s. 136, Army Act, 
empowered the Governor-General in Council 
to pass alaw for the attachment of pay of 
an officer or soldier. All these amend- 
ments leave no doubt in one’s mind that 
the legislature has deliberately and express- 
ly made s. 136 subject to s. 60, Civil 
Procedure Code. In spite of this there was 
a conflict of opinion prior of 1914 in the 
Indian High Courts as to whether’. 136, 
‘Army Act, was subject to the provisions 
of s. 60. In Watson v. Lloyd (8) at p. 406*, 
Calcutta Trades Associatiun v. Ryland (7) 
and Lt E. G. A. Prins v. Murray & Co., 
Ltd., 23 Ind. Cas. 935 (5), it was held that 
the pay could be attached. On the other 
hand, in view of the express words in 
s. 60 that nothing in it would affect the 
Army Act, in Colonel Leeky v. Bank of 
Upper India (6) and Velchand Chhanganlal 
v. Lieut. If. Bourchier (11), it was held that 
the pay could not be attached. 
© The legislature intervened, obviously in 
order to settle this conflict of opinion. 
Under Act X of 1914, cl. (2), sub-s. (b) of 
s. 60 the words which said that nothing 
in that section affected the provisions of 
ths Army Act: were expressly deleted» 
Section .60 (1) (J) contains an absolute pro- 
tection for the pay and allowance. of per- 
sons governed by the Articles of War (now 
the Indian Army Act). It is significant that 
there is no such general provision regard- 
ing persons governed by the Army Act. 
Thus s. 136 is made expressly subject to 
s. 60, and s. 60 is no longer subject to the 
` Army Act. There can, therefore, be no 
doubt that the provisions of s. 136, Army 
Act, have been intentionally superseded by 
the provisions of s. 60, Civil Procedure Code, 
and the view expressed in Madras, Calcutta 
and Oudh has been given effect to. That 
s. 136 has been definitely affected by s. 60 
is also clear from the fact that s. 60 gives a 
partial protection to public officers as re- 
gards their salaries and allowances, and 
5. 2 (17) expressly provides that a public 
officer Includes every commissioned or 
gazetted officer in the military forces. 

I do not, however, agree that a soldier 


would be ina worse position than a military ` 
officer. It seems to me that a solider'is a 


public officer within the meaning of s. 2 
(17) (g) and (h) inasmuch as (4) it is cer- 
(11) 37 B26; 17 Ind. Cas, 13; 14 Bom. L R 777. 
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tainlyehis duty to keep some property on 
behalf of Government, namely, ammunition, 
rifle, ete., and (ii) he is in the service or 
pay of the Government for the performance 
of a public duty, namely discharge of 
mililary duty. He is, therefore, entitled to 
protection under s. 60 (i). ` 

The provisions of ss. 144 and 145 are, 
however, not subject tos.60 atall. But 
s. 144 contains only a limited and not an 
absolute protection. ltslanguage is quite 
different from that of s. 120, Army Act. 
Under sub-s. (1) a soldier is exempt from 
being arrested and appearing in person be- 
fore any Court, except on account of a 
criminal offence or when his debt exceeds 
£30. Sub-section (5) makes only such pro- 
ceedings in execution Void as are “in contra- 
vention of the section”. The section would be 
contravened only ifa soldier is taken out 
for a liability not exceeding £30, or for 
any matter not amounting to a’ crime. 
Nothing else would be a contravention of the 
section. Thereis nothing in the substan- 
tive section itself which contains any direct 
prohibition against attachment. The pro- 
viso allows proceedings to continue up to 
judgment, notwithstanding anything con- 
tained in the section, and also allows exe- 
cution to proceed against other properties 
ofthe soldier, notwithstanding anything 
contained in the section. But the proviso 
neither permits an attachment of pay nor 
contains in express language any direct 
prohibition against such attachment in 
execution of a decree. It merely provides 
what can be done inspite of the provisions 
of the substantive section; and its langu- 


age falls short of saying what must not be 


done. The language is perhaps unfortu- 


-nate, but we have to interpret the Act 


aswe find it. .It isnot for me tospeculate 
why there should be a difference. That may 
be due to the fact that one is an Imperial 
Act for the entire British Empire and the 
other is a, purely Indian Act. Another 


reason may be that ihe scales of salaries: 


of the persons governed by the two Acts 
widely differ. Or the reason ‘may be that 
it was first thought that 6. 136 would pro- 
tect his pay and there was no need fora 
second prohibition. The fact, however, 
remains that the language of s. 144 is 
very restricted andso causes considerable 
difficulty inmy mind. I, would therefore, 
hesitate before I dissent from the view 
expressed in Husain Bakhsh v Briggen Shaw 
(1), that the payor salarly is attachable; 


“but I would add that it will be subject 


to the partial protection afforded to public 


í 
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officers by: s. 60, Civil Procepure Goge. The 
present case, in my opinion, is really goverr- 
-ed by s. 145; Army Act, ifthe husband 
is subject to that law. “Section 145 (1) 
contains a clear prohibition that : 

“Execution in respect of any such law (i. e. to 
‘contribute to the maintenance of hie wife and 
children) or of any order or decree in respect of 
such maintenance shall not issue against his per- 
Son, pay, etic.” 

This section embodies a special proce- 
‘dure to be followed, and unlike s. 136 is 
not made subject to the provisions of 
8, 60, Civil Procedure Code. 
8. 4, Civil Procedure Code, it must prevail 
over the general provisions of the Code. 
The exact procedure prescribed by s. 145 
for. the realisation of the amount of main- 
tenance allowed to his wife or children must 
therefore be followed. 

. The only difficulty that I feel about 
a. 145 is that it refers to the liability of a, 
soldier to maintain his wife and children. 
I have considerable hesitation in holding 
that the section also casts a liability on a 
soldier to maintain a woman who was 
formerly his wife and has now been divorced 
from him. Interpreting the section strict- 
ly, I would be inclined to hold that it 
would not cover the case of a divorced 
wife. Ontho other hand, on a liberal 
interpretation, where the alimony awarded 
to a divorced wife is in the nature | of 
a maintenance allowanceto her until she 


re-marries, the word “wife” may include, 
My learned . 


such a divorced wife as well. 
brother Bennet, J., thinks that the word 
“wife” includes a divorced ‘wife, such as 
the applicant in the present case. 


May Geraldine Duckworth v. George 
Francis Duckworth (3), which also was a 
case of a divorced wife. ‘With some hesitation 
I. feel that I should not differ. I therefore 
concur inthe final order proposed, that the 
pay of the Assistant 
attached 
alimony and maintenance. 


“By the Court. —The answer to the ques- 
iter referred to us is in the negative. 


‘Ne JA Answered in negative. 


“ KEDARNATH v. G. Re PRADHAN. (NAG) 


` Practice—Evidence—Document tendered in 


‘Hence under: 


This. 
view is in accord with that expressed in. 


Surgeon cannot be. 
in execution of a decree for. 


“with the original. 
- secondary evidence to be given of the 
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-NAGPUR HIGH -COURT . . 
_ Bécond Civil Appeal No. 234 of 1934. 
July 3, 1936 a 
Store, O. d. z 
KEDARNATH—PLAINTIFF— 
APPZLLANT 
. Versus : 
Me. G. R. PRADHAN—Derenpint— .. 
RESPONDENT - 
Court 
.—No objection taken—Objection, if can be taken in 
-appeal that document not being certified copy should 
pet have been admitted—Evidence Act (1 of 1872), 
S. 

‘When*a document is tendered and no objection 
whatever is taken to it either as to its being second- 
ary evidences or as to its being tendered in cir- 
-cumstances that would- justify its being received 
as secondary evidence, it is too late in appeal: to 
take the point: that it should: not have been 
‘received especially when ib ‘appears that if, 
that objection had been taken,. there would not 
have been any difficulty in se! tting ‘the matters 
right: at the time. Where no objection is taken as 
to the admissibility of a document, it must be 
assumed that Counsel waives the objection. This 
may, in many cases, be avery proper attitude to 
be' adopted by Counsel. In numerous cases- such 
an objection would be.idle, for example where:the 
technical imperfection can. easily be corrected: 
Padman v. Han Wanta (1) and Mirza Muhammad 
Hassan v Safdar Mirza (29), applied. =>" 

“Mr. R. M. Bhagade, for the Appellant. 

- Mr. W. R. Indurkar, for the - Respondent. 

, Judgment. —This appeal: by the plaint- 
iff raises:a question under‘s. 63 of the 
‘Evidence Act. Although the respondent's 
Counsel has endeavoured to support the’ 
judgments of the lower Courts on evidence 
other than that in question, Iam clearly 
of the opinion that it would not be proper 
at this stage to act on the evidence of 
D. W. No. 4 alone, as it is manifest -that 
it is the evidence of D. W. No. 6 that has 
been mainly relied upon. This witness, 
a Commissioner appointed by. the Court, ` 
has in arriving at the conclusion as to the 
boundaries in question based himself on 
a map to a very large extent and it is 
the admissibility of that map that is in 
question. Section 63 of the Evidence Act | 
defines what secondary evidence means 
and includes. It includes inter alia certified - 
copies and copies made: from or compared 
Section -€5 permits 


contents of a document, inter alia, 
“when the original isa document of which a 


` certified copy is permitted by this Act, or by any 
| other law in forca in British India, 


to be given 


in evidence.” T 
“In that case’ a certified copy of the 
document, but no other kind of second- , 


ary evidence; i is admissible. 
Now it is said here that the document i 
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‘in question, which is a map, dces not 
‘comply with the requirements of the law 
because itis not a certified copy and it 
is not a copy that has been made from 
or compared with the original. It is 
-urged on behalf of the respondent that 
8. 83 of the Evidence Act applies. That 
is a section directing Court to presume 
‘that maps or plans reported to be made 
by an authorily are accurate. That point, 
however, in my opinion, fails because the 
question here is not whether - the map 
prepared from and compared with the 
original is correct, but the question is 
whether secondary evidence thereof is 
admissible. The copy that has been’ put 
in purports to bea true copy of the plan 
showing..a road from such and such place 
to such and such -place and it is certified 
‘that this plan correctly defines. the -area 
‘and boundaries of the land acquired under 
Notification No. 763, dated January Sl, 
1905. It has the initials “L. A. O” 
‘at the bottom. It does not appear iu have 
‘been signed or initialled by anybody 
except that itis signed at the bottom and 
dated September. 27, 1930, by somebody 
“purporting .10 be the Building Engineer. 
Now it appears to me that that docu- 
ment dces not fall ‘within the description 
of “certified copies”, but it may possibly 


come within “copies made from or com-" 


pared with the original”, though I am 
doubtful as to that I do not decide: it 
because, in my-opinicn, this directly falls, 
despite.the argument adduced on behalf 
of the appellunt to the contrary, within 
the observations made by the Privy: Council 
in Padman v. Hanwanta (1. There a 
registered copy of a will was admitted in 
evidence and before their. Lordships of 
the Privy. Councilan endeavour was made 
to show that that -evidence was wrongly 
admitted. Their Lordships observed: 

. “It was urged in the course of the argument 
that a registered copy of the will of 1898 was 
admitted in evidence without sufficient foundation 
being laid for its admission. No objection, how: 
ever, appears to have been taken in the first Court 
against the copy obtained from the . Registrar’s 
Office being put in evidence, Had such objection 
been made at the time, the District Judge, who 
tried the case in thefirst instance, would probably 
have seen that the deficiency was supplied. Their 


‘s Lordships think that there is no substance in the 


_ «present contention.” 
hes 


That observation was relied upon ina 
‘ease Which came before the Lahore High 


wa AIR1915 PC lllat p.112; 29 Ind. Cas. 107; 


MLT 54; 19 OWN 929; 13A LJ 801; 17 Bom. 
L R 609;2 LW 645; (1915) M W N 500; 22 OLJ 
172; 110 PW R 1915; 29 M L J 307; 93 P R 1915; 
11 P L R 1916 (P O), - 
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“Court, reported in Mirza Mohammad Hassån 
v. Safdar Mirza (2). 


-igi 


There the triäl Judge 
at the time of delivering judgment rejéct- 


-ed an attested copy of a registeted deed 


which had been admitted in evidence by 


-his predecessor without objection “and it 


was held that the learned Judge “was 
wrong in so doing, even though. he -was 


‘the trial Judge, because the trial Judgé, 


another person who was presiding over the 
Court at the time of the tender of this 
"piece of evidence, had admitted it without 
objection. It is true that in the Lahore 
‘case certainly and in the Privy Council 
case apphrently the objection was not so 
‘much to the fact that the document 
tendered could not be regarded as second: 
‘ary evidence at all but that it should not 
be accepted as secondary evidence be~ 
cause it had not been proved that. the 
primary evidence was not available. Here 
the point is -somewhat' different, but in 
my opinion the principle in those cases 
is the same, that is to say, when a docu- 
ment is tendered and no objection what- 
ever is taken to it either as to its being 
secondary ‘evidence or as to. its’ beihg 
tendered. in circumstances that would 
justify iis being received as secondary 
evidence, it. is too late in appeal to take 
the point. that it should not have been 
received. If that objection had been taken, 
there would not have been any difficulty 
in setting the matters right at the time, 
Where ‘no objection is taken as to the 
admissibility of a document, it must be 
assumed that Counsel waives ihe objection. 
This may, in many cases, be’ a very 
proper attitude to be adopted by Counsel. 
In- numerous cases such an objection 
would be idle, forfexample, where ‘the 
technical imperfection can easily be cor- 
rected. For that reason I think that the 
appeal fails, and it is dismissed. Imake 
no order as to-costs. a 

Appeal dismissed., 


D. KL 

(2) 14 Lah. 473 at p 479; 144 Ind. Oas. 45; Ind. Rul: 
(1933) Lah. 398;-.A- I R 1933 Lah, 601; 34 PLR 
820. 
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PESHAWAR JUDICIAL COMMIS- 
' | SIONER'S COURT 
Criminal Reference No. 331 of 1936 
; “November 14, 1936 
MIDDLETON, J. O. 
-Z AINUL ABDIN—Accusep 
ae Versus. 
i EMPEROR—Opposita Party. | 
- Arms Act (XI of 1878), ss, 14, 15,19 © and 234 


- 192 


Accused holding arm after expiry of Ircomse—Whe- 
ther punishable under s. 19 (£) or s. 23. 

A man who possesses an arm for which he holds 
an expired license does not do so “under that 
license and inthe manner andto the extent per- 
mitted thereby.” Consequently he commits an 
ag under s. 19 (f)and isnot punishable under 
5. . 

Cr. Ref. reported by District Magistrate, 
Kohat, with his No. 3671 of 1936. 

Order.—Zain-ul-abdin took out a license 
for possession of a sword which license 
expired on December 31, 1935. He failed 
‘to renew this license but retained possession 
‘of the sword until August 4, 1936, when 
he surrendered it to the Police, He was 
then prosecuted undere. 19 (f), Arms Act. 
The trial Magistrate held that as no period 
for a license is laid down in the Act and 
as he had a time-expired license he was 
guilty under s. 23 for violation of rules 
and not under s. 19 for having in his 
possession arms in coniravention of s. 15; 
he convicted him accordingly and sentenced 
him to pay a fine of Rs. 5. 

The case is referred by the District 
Magistrate as the decision, if followed else- 
where, will affect procedure. Sections 14 
and 15 are clear and a man who possesses 
an arm for -which he holds on expired 
license does not doso “under that license 
and inthe manner and to the extent per- 
mitted thereby.” Accordingly Zain-ul-abdin 
committed an offence punishable under 
s. 19 (f) and not punishable under s. 23 
of the Act. The suitability of sentence 
is not challenged. Acting in revision I 

st aside the trial Magistrate’s order dated 
August 21, 1936, to the extent that I alter 
the conviction into one under s. 19 (f), 
Arms Act, maintaining the sentence. 

D. Conviction altered. 





CALCUTTA HIGH COURT 
App lication in O. O. C. J. Suit No. 1033 
3 of 1935 . 
December 17, 1935. 
PaNOKRIDGE, J. 
In re VICTOR JUDAH AND ANOTHER— 
PLAINTIFPS 
Rs ee versus $ 
NISSIM AARON JUDAH—DETENDANT 
Civil Procedure Code (Act V of 1908),.0.. XXV, 
y. 1 (3)—Suit by male minor and his mother —A p- 
plication for security for costs, whether can be grant- 
ed—Case, if can be dismissed against jemale only 
* for default in giving security— Suit in which the 
plaintiff isa woman,” significance of. ~~ 
Order XXV, Civil Procedure Code, imposes an 
exceptional disability upon plaintifs and, therefore, 
must be strictly construed; it isnot to be applied 


VICTOR JÜDAH. D.. NİSŠIM AARON JODAT (CAL) 


1671140 


to circumstances which do not clearly come within 
its purview. A suitin which there is a male plaint- 
iff cannot properly be described as “a suitin which 
the plaintiff is a woman.” ; 

Under r. 2(1) of O. XXY, if the security is not 
furnished within the time fixed, the Court shall 
make an order dismissing the suit, unless the 
plaintiff or plaintiffs are permitted to withdraw 
therefrom, The language on theface of it applizs 
to the suit as a whole. $ 

In a suit bya minor male and his mother, the 
defendant applied for sgscurity being taken for the 
costs from the plaintiffs under O., XXV, r. 1 (3): 

Held, that as O. XXV, r. 1 (3) didnot apply, 
there being a male plaintiff with a female plaintiff, 
the application could not be granted ; 

Held? also that if the suit were to be dismissed 
for default in furnishing security for costs, it could 
not be dismissed so far ag against the female plaintiff 
only and allowing it to continue against ths male 
plaintiff. A 

Mr. B. C. Ghose, for the Plaintiffs. . 

Mr. S. C. Bose, for the Defendant. 

Order.—This is an application on behalf 
of the defendant for an order under 
O. XXY, r. 1 (3), Civil Procedure Code, 
asking that the plaintiffs do within a time 
to be fixed by the Court give security 
for the payment of all costs incurred and 
likely to be incurred by the defendant. 
There are two plaintiffs: a minor, who is 
described as Victor Judah alias Victor 
Day, and his mother Elizabeth Day. The 
story in the plaint is that the infant plain- 
tiff is the illegitimate son of the defendant 

“by the female plaintiff, and that in Jan- 
uary 1935 the defendant promised to maks 
a settlement of Rs. 30,000 for the future 
maintenance and education of the infant 
plaintiff by paying that sum to the female 
plaintiff, together with all-arrears within 
a month thereafter, and to pay the future 
maintenance of the infant plaintiff at.the 
rate of Rs. 100 a month. On this basis 
the plaintiffs pray. for a decree for Rs. 30,000 
and for Rs. 10,000, the latter sum being 
by way of arrears of maintenance from 
June 1926 to May 1935. The plaintiffs - 
endeavoured to attach certain funds þe- 
longing to the defendant before judgment, 
but that application was unsuccessful and . 
was dismissed with costs. I have first to. 
decide whether the circumstances are such 
that I am entitled, if I think the circum- 
stances warrant it, to make an order under 
0. XXV, r. 1 (3). With regard to r. 1 (1) 
it is clear that an order for security can 
only be given if the solo plaintiff or alk 
the plaintiffs, if there are more plaintiffs ` 
than one, fulfil the conditions prescribed . 
by” the order; that is to say, if one ofthe | 
plaintiffs resides within the limits of British ` 
India, or if although they all reside out of 
British India, one of them possesses sufficient 
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immovable property within British India, 
no order for security can be made. 


PLATUAAL PowUAL D. PARUMAL-PARC UAL (SIND) 


Mr. 8. C. Bose points cut that sub-r. (3). 


is not so explicit. Sub-rule (3) merely says 
that the order for security can be made on 
the application of any -defendant in a suit 
for ihe payment of money in which the 
Plaintiff is a woman, if the Court is satisfied 
that such plaintiff does not possess any 
sufficient immovable property within British 
India. It has not been urged that either 
of ths plaintiffs in fact possesses immov- 
able property within British Indis, "Mr. B. 
O. Ghose contends ihat the rule cannot 
apply in a case like the present where therë 
are more plaintiffs than one and only one 
of them is a woman, He admits it is possible 


that: by analogy the rule may be applicable, - 


where there are more plaintiffs than one 
and all are women. In my opinion ©. XXV 
imposes an’ exceptional disability upon 
plaintifs and therefore must be strictly 
construed; it is not to be applied to cir- 
cumstances which donot clearly come with- 
in its purview. I-do not think that a suit in 
which there isa male plaintiff can properly 
be described as “a suit in which the plaintiff 
is a woman.” I notice that the order can 
be made on the application of any defen- 
dant, but the part of the rule which deals 
with the plaintiff does not say “in which 
any Plaintiff is a woman,” but “in which 
the plaintiff is a woman.” I fully appre- 
ciate the argument that if the order is 
construed, as Lihink it ought io be con- 
strued, it may give an opportunity to an 
unscrupulous female plaintiff to join a 
male plaintiff with her, who has really no 
interest in the suit, for the purpose- of 
avoiding the disabilities of O. XXV. Pos- 
sibly in such a case it may be open to 
the defendant to get rid of the male plsint- 
“iff by having him removed from the re- 
cord on the graund that the-plaint does not 
disclose that he has any cause of action 


against the defendant; huwever that is not. 


‘a point ] am called upon to decide. 

| Another difficulty in reading the order 
in the way the defendant asks me to do, 
arises from the provisions as to what is to 
happen if there is default in furnishing 
security. Under r. 2 (1), if the security 
is not furnished within the time fixed, the 
Court shall make an order dismissing the 
suit, unless the plaintiff or plaintifis are 
permitted to withdraw therefrom. ‘The 
language on the face of it applies to the 
suit as a whole, and the form of the sum- 
mons bears this out. because it asks that 
an order for security be made against both 
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the plaintiffs. In his argument, however, 
the defendant’s Counsel has-conceded that 
no order can he made as against the male 
plaintiff and he has‘ alsof’conceded -that 
what he calls the female plaintiff's suit is 
the only suit that can be dismissed under 
r. 2 (1). I see very great difficulty in 
making an order which-would have- the 
effect of dismissing the suit in s3 far as it- 
is the female plaintiff's suit; and permitting 
it to continue, in so faras it is the male 
Plaintiffs suit. In these circumstances I 
think O. XXV, r.1.(3) has no application 
and the summons must be‘dismissed with 
costs. Certified for Counsél: 
D. Application dismissed. ` 





SIND JUDICIAL COMMIS- 
SIONER’S COURT ° . 
-Civil Revision No. 148 of 1935 
; May 27, 1936 - >> 
. HAVELIWALA AND Lopo, A. J. Ca: 
PHATUMAL POHUMAL —APPLICANT3 ' 
5 versus > ` Š 

PARUMAL-PARCHUMAL--Opponents, ° 

Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Sutt filed as smal} cause suit in Court of 
Sub-Judge—Sub-Judge going on leave—Another 
Judge having no small cause powers succeeding — 
Suit transferred to another Court to be tried ‘as ori- 
ginal suit—Suit heard on merits and posted for 
arguments—Sub-Judge returning from leave . and 
transferring suit to his file to be tried as small 
cause suit~—Order, if revisable. 3 

A suit was filed in the Court of a Sub-Judge ay 
a small cause suit.. The Sub-Judge having gone on 
leave was succeeded by another Judge who had no 
small cause powers. The suit was sent to another 
Judge to bə tried as an original suit. It was heard 
on merits and posted for arguments. The Sub-Judge, 
who had procesded on leave returned, and -got the 
suit transferred to hiz file to be tried as a small 

use suit: : 

On Held, that the order of the Sub-Judgs not being 
an interlocutory order, as there was no suit pending, 
was revisable; Ree R ' 

Held, also, that even assuming that it wag an 
interlocutory order, still the High .Court had jaris- 
diction to act under s. 25, Provincial Small Cause 
Oourts Act, to satisfy itself that the decree or order 
made in any case decided by a Court of Small Causzg 
wag according to law as the order in ques‘ion 
amounted to “case decided.” wt 

[Case-law reféried to.} 

Held, further, that the order of the Sub-Judg: was 
in effect a transfer order of a -Oourt exercising ` 
higher power by calling offa case from an inferior 
Court, and s. 2! Civil Procedure Code, was a bar to 
it, for, under that section itis only a High Court 
or a Distrist Court who can withdraw any suit, 
appeal or other proceeding pending in any Goart sub. 
ordinate to it, Khuda Bux v. Panjo (L, distingu- 
ished. ; : ; 
Mr. Khanchand Gopaldas; forthe Appli- 


canis, ` z 


r 


< 
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_ Mr. Fatehchand Assudcmal, for the Op- 
ponents. . 
- Haveliwala, A. J. C.--An interesting 
point has been argued by Mr. Khanchand 
in this, revision application. It arises out 
of a suit filed by the opponents against 
the applicants for a sum of Rs. 665 
in the Court of the Subordinate Judge, 
Hyderabad, in its Small Cause Court juris- 
‘diction. Mr. Gehimal was then First Class 
Sub-Judge of that Court, invested with 
Small Oause Court powers to the extent of 
Rs. 1,000. The suit was numbered as 2337 
of 1933. After the summonses were issued 
and served, the hearing of the case was 
postponed from time to time till August 9, 
1934. Mr. Gehimal proceeded on leave 
and was succeeded by Mr. Rahimbux as 
First Class Sub-Judge with Small Cause 
Court jurisdiction to try suits up td 
Rs. £00. As there was no Judge then 


available to try suits on Small Cause Court’ 


side up to Rg. 1,000, the Suit No. 2337 
of 1933:was taken .off the file of the Court. 
of -Small Oauses and. ‘placed on the file of 
the Second Class Subordinate Judge to be 
tried. as an ordinary civil suit by that 
Judge under s. ., 8f, Provincial Small 
Cause’ Courts Act, and the suit was 
separately numbered as 457 of 1934. The 
Second Class Subordinate, Judge took up 


.the case in hand as an ordinary civil suit * 


on September 7, 1934, and the defendants 
having filed their written statement be- 
fore him, issues were framed on Septem- 
ber 14, before him. and: the suit was fixed 
‘for hearing before him on October 31, 1934. 
The case was heard by him, the merits of 
the case were gone into before him and 
it was adjourned to October 5, 1935, for 
arguments. In the meanwhile, it seems 
Mr. Gehimal had returned from his leave 
“on December 1, 1934, when that Court þe- 
‘came re-invested with Small Cause Court 
jurisdiction up to Rs. 1,000: But the suit 
against the applicants continued to remain 
“with the Second Class Sub-Judge as No. 457 
of 1934 and was dealt with by him frcm 
time to time during the period frcm Decem- 
ber 1, 19384 tio October 9, 1935, without 
any objection by either’ of the parties. 
Then, it seems, respondents filed an appli- 
cation before Mr. Gehimal, purporting to 
be under s. 16, Provincial Small Cause 
Courts Act, and s. 141, Civil Procedure 
Code, to Lave tke suit No. 457 of 1934 
on the file of the Second Class Sub-Judge 
brought again cn the original Small Gause 


Court side before Mr. Gehimal tobe tried - 


by him on the ground tbat Mr, Gehimal 
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had Small Cause’ Court jurisdiction to try 
the suit. The learned First Class Sub- 
Judge (Mr. Gehimal) afler notice to the 
parties removed the suit No. 457 of 1934 
from ihe file of the Second Class Sub- 
Judge to his own file to be tried by him 
asa Small Cause Court suit. Against this 
procedure adopted by Mr. Gehimal tbis 
application in revision has been filed to set 
aside his order. f 
A preliminary objection is taken to this 


application by the respondents. It is con- 


tended that no revision application lies in 
this matter as the order of Mr. Gehimal is an 
interlocutory order ; that, in any case, there 
is no case decided by the learned Judge, 
and, therefcre, no revision lies to thie Court 


“under s. 115, Civil Procedure Code. In 


support of this contention reliance is placed 
on a Full Bench ruling of our Court in 
Khudabux v. Panjo (1). In that case it 
was held that the High Court has no-juris- 
diction ‘to interfere in revision with inter- 
locutory orders under s. 115, Civil Proce- 
dure Code, ors. 15-A, Sind Courts Act, 
even in exceptional circumstances. This 
was the opinion of two learned Judges. of 
the Full Bench (Percival, J. O. and Wild, 
A. J.C.) while the third member of that 
Bench (Rupchand, A. J. C) was of the 
opinion that the High Court has power to 
interfere with interlocutory orders in ex- 
ceptional circumstances. ae 

The question before us is, whether the 
order passed by Mr. Gehimal is an inter- 
locutory order. It is clear that Mr, Gehimal 
has not passed the order in a pending 
suit before him. No doubt, originally suit 
No. 2337 of 1933 was before kim, but sub- 
sequently that suit lost its character of a 
Small Cause Court suit on, béing transfer- 
red by Mr. Gehimal’s successor, Mr. 
Rahimbux, to the file of the Second Class Sub- 
Judge under s. 35, Provincial Small Cause 
Courts Act, to be tried by that Judge as an 
ordinery civil suit and eccordingly it was 
separately numbered as 457 of 1934; so Mr. 
Gehimal as Small Cause Court Judge was 
functus officin so far as this suit No. 457 
of 1934 was concerned. The suit No. 457 
of 1934 was not, therefore, pending before 
Mr. Gehimal and ke had nothing to do 
with it; even for administrative purposes 
the suit was differently numbered, the suit 
No. 2337 of 1933 being merged in suit 
No. 457 of 1934 before another Judge. 
Then under what provision of law did Mr. 
Gehimal, afier alapse of over 10 months 

(1) 24 SLR 277; 127 Ind. Cas, 673;°A I.R 193 
Sind 265; Jnd. Rul, 1930) Sind 289. (F. B) . 
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call tor that suit and take cognizance cf 
it hiinselfiagain, when it had already- been 
transferred: by his successor to another 
Judge and the parties had preceeded with 
it and thé suit had reached the final slage 
of arguments, I do not know. So far as I 
can see, there is no provision inthe Prc- 
vincial Small Cause Ocurts Act for re- 
transfer of-a suit to the Small Cause Court 
though under s. 350f the Act, a Small 
Cause Court suitcan be transferred toa 
Subordinate Civil Judge, as was done’ in 
the present case. It is not the order of the 
Second Class Sub-Judge but the order‘of Mr. 
Gehimal calling for the case and taking 
iton his own file which is impeached. In 
substance, though not in form, it is an order 
of transfer pure and simple. Even after 
the return of Mr. Gehimal on December 1, 
1934, the suit remained on the file of the Se- 


cond ClassSub-Judge for about ten months. 
and the learned Second Class Sub-Judge had ` 
proceeded with the cise and, therefore, the ~ 


order of Mr. Gehimal could not be an 
interlocutory order passed by him in a 
Pending suit before him. The case, there- 
fore, dces not fall within the purview of 
the ruling in Khudabux v. Panjo (1). The 
order of Mr. Gehimal is in effect a trans- 
fer order of a Court exercising higher power 
by calling off a case from an inferior Court, 
and s. 24, Civil Procedure Code, is a bar 
to it, for, under that section, it is only a 
High Court or a District Court who can 
withdraw any suit, appeal or other proceed- 
ing pending in any Court subordinate to 
it. The Court of the First Class Sub Judge 
is neither a High Court nor a District Court. 
But it is argued that Mr. Gehimal acted 
under s. 16, Provincial Small Cause Couris 
Act, which says : 


“Save as expressly provided by this Act cr by 
any other enactment for the time being in force, 
8 suit cognizable by a Court of Small Causes shall 
not be tried by any other Court having jurisdic- 
tion within the local limits of the jurisdiction of 
the TO of Small Causes by which the suit is 
riable,"” 


If, however, the suit had remained on 
the file of Mr. Rahimbux, who succeeded 
Mr. Gehimal, as a Small Cause suit and 


not been transferred to the Second Class > 


Sub-Judge to be tried by him as an ordinary 
civil suit, Mr. Gehimal would kave then 
been justified in taking back the suit and 
going oh with it asa Small Cause suit be- 
cause if was slill on tke Small Cause 


Court side and had remained as such 


without any hearing of the case, and his 


action under s. 16 cf the Act would have ` 


“been jubtifiable. But thatis not the case 
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here. Moreover, in the present case, the 
suit had proceeded before the Second Ulass 
Sub-Judge and reached a stage at which 
only final arguments had to be heard. We 
must look io the substance and not to the 
form of the application made bya party. 
To all intents and purposes the applica- 
tion made to Mr. Gehimal was an applica- 
tion for transfer of the case from the file 
of an inferior Court to. a higher Court and 
this could be done only under s. 24, Civil 
Procedure Code. In has been held by tha 
Bombay High Court in Shankarji Samalji 
v. Vrojlal Bopalal (2): te i 

“Where more’ Subordinate. Judges than one are 
attached to a Court, it is competent to the Senior 
Subordinate Judge to distribute work among the 
Judges or even to re-distribute cases which have 
already been allocated. - But when once a Judge hea 
taken cognizance ofa suit, itis not competent to 
the Ssnior Subordinate Judge to remove it to any 
of the Judges of the Court. Such a removal 
amounts to a transfer of a suit whichean be ordered 
only by a District Court or a High Court under the 
provisions of s. 2}, Civil Procedure Code.” , 

The case before us is even much 
stronger. The objections filed by the “ap: 
Plicants show that the case had been 
opened and heard and had reached the 
final stage of arguments; 8. 16 clearly 
therefore has no application. It has been 
held in Hichha Mall v. Hira Mali, 151 Ind. 
Cas. 938 (3) that s. 16, Provincial Small 
Cause Courts Act, 

“does not apply to a suit already instituted in 
another Court at a time when the latter Court had 
jurisdiction to entertain it. The suit though of 
the kind cognizable by a Court of Small Oause; is 
not itself so cognizable after another Court has law- 
fully taken cognizance of it.” 


That being so, I hold that the order 
passed by Mr. Gehimal was not an inter- 
locutory order, but in substance was. an 
order of transfer and, therefore, the ruling 
in Khudabuax v. Panjo (1) has no applica- 
tion to the facts of the present case. Even 
assuming for a moment, that it was an 
interlocutory order, still, in my opinion, 
this Court bas jurisdiction to act under 
e. 25, Frovincial Small Cause’ Courts Act, 
to satisfy itself that the decree or order 
made in any case decided by a Court of 
Small Causes was according to law. To 
give jurisdiction to ihe High Court to revise 
an interlocutory order, it must be a case 
decided within the meaning of s. 25 of 
the Act ands. 115, Civil Procedure Code. 
The phrase “case decided” has given any 
amcunt of trouble and various High Oourts 
have interpreted it ina variely of ways. 

(2) 37 Bom. LR 255; 158 Ind, Cas, 382; A I R 19354 
Bom. 286; 59 B 466; 8 R Be123, : 

(3) 151 Ind, Cas, 938; AI R 1934 Pat, 504; 15 P LU 
T 619;7 RP 143, es 
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In view, cf the. divergence of opinions of 


High Courts. in India;the point.was ultimate-. 


ly taken up and decided by our Full Bench 
in the case referred to above. Now. “the 
case: decided” depends upon the particular 
circumstances of each case. It must be 
remembered: that the word is “case” and 
not “suit”: it does not necessarily mean 
that the rights of the parties to the suit 
must be decided. As ohserved by Mahmood, 
Je ga aid a Singh yv. Raja Ram (4) at 
< “The ‘word “eass” as used ins. 622o0f the Code 
(which is very similar to the wording of s. 115 
of the present Code) is nowhere dgfined: but 
adopting the general rule .of construing statutes, 
I hold that the word* should -be understood in 
its broadest: and most ordinary sənse, unless there 
were specific, reasons for narrowing its meaning.” 


Therefore, applying this test to the facts 
of the’ present case, when the application 
under s. 16, Provincial Small Cause Courts 
Act, and s. 141, Civil Procedure Code, was 
filed before Mr. Gehimal, so far as this 
application was concerned, Mr. Gehimal 
had decided the case although ihe whole 
suit was not before him. What he decided 
was that the suit be tried before him. True, 
it does not -mean that he decided the suit 
as to the rights of the parties, but so far 
as this applicaticn was concerned, he de- 
cided it-and the effect of his order was 
that it terminated the proceedings in Suit 
No. 457 of 1934 before the Second Class 
Subordinate Judge. In doing so he took 
away the most valuable right of appeal 


that had accrued ‘to the applicants if the’ 


suit had been decided by- the Second 
Class Subordinate Judge. If this action 
of Mr. Gehimal did not: decide a case, I 
do. not know what it decided and what it 
meant, A point akin to this was before 
the .Allahabed High Court in Bibi Kasturi 
v. Balmukand (5). In that case a plaint 
‘was returned by the Small ause Court 
Judge under s. 23, Provincial Small Cause 
Courts Act, as he -thought that the case 
depended upon the proof or disproof of title 
to an immovable property. By s. 27 of the 
Act no appeal lay from that order; still 
Sulaiman, C. J., held that: 

. “IE the question is -merely one of exercise of dis- 
cretion, then there would be no interference. But 
if the order is illegal or irregular, the High Court 
would have jurisdiction to interfere because the 
return of the plaint terminates the proceedings in 
the Court of Small Causes, and, in my opinion a 
case. is decided thereby. Theword ‘case’ is used 
in a wider sense than ‘suit,’ pending in a Court 

E Nah WE bane a 

s nde Cas, 464; A I R 1933 All, 
. 106; (1932) AL J 1068; Ind. Rul; (1933) All. 257. is 


“NGGEH Kn nn on amana kaanam a aana najana 
*Page of 7 All—[Hd | akan a ea 


te ; r oy SAR S aa 
PHATUMAL*PORUMAL-U. PARUMAL-PaRcaUMAL (SIND). 


1867 1 O- 
which, so long as the order is not set-aside, can- 
not be revoked.” h 3 
In another case reported in Hardayal v. 
Raghubar Dayal, Y51 Ind, Oas. 283 (6) the 
same view is taken. That case related to the 
presentation of the plaint to the proper Court 
and there it was argued that no application, 
for revision lay as ihere was no case 
decided. by the Subordinate Court: held 
that : : = 
“Even though the Court did not decide it cn its 
merits yet when the Court arrived at a finding 
that the suit was.not cognisable to the Small 
Cause Court and directed the plaint to be re“ 
turned for presentation to the proper Court, the 
case must be deemed to have been decided so far 
as the Court of Small Causes was concerned. We 
are, therefore, of opinion that there is nothing in 
the provisions ofs. 25 to prevent us from exercising 
our revisional powers in respect of order$ passed. 
by learned Judge in the course of the proceedings 
in the Small Cause Court suit before him.” É 


On the analogy of these rulings quoted 
“above, the order of Mr. Gehimal trans- 
ferring the case to his own file under s. 16, 
Provincial Small Cause Courts Act, has, in 
effect, terminated the proceedings in the 
suit pending before the S2cond Class Sub- 
Judge which washeard by him, and comes 
within: the meaning of the words “case 
decided” under s. 25 of the Act and hence 
the High Court will have jurisdiction to 
entertain the present revision application. 
From the facts disclosed at the Bar it 


“ appears to me that not: only an extraordi- 


nary but illegal procedure has been adopted 
by Mr. Gehimal in this matter. As soon 
as Mr. Gehimal returned on December 1, 
1934, the opponents should have immediately 
drawn the attention of the Second Class 
Sub-Judge to the provisions of s. 16 of the 
Act and asked him to stay his hand and have 
the case removed from his file to that of 
the file of Mr. Gehimal on the Small 
Cause Court side, but they did not do so. 
They chose to proceed, with the matter on 
different hearings and only when the suit 
was fixed for arguments, did s. 16, 
suddenly dawn upon them and they made 
an application to Mr. Gehimal for calling 
off the suit to his own file, for reasons 
best known to them. The proper course 
for Mr. Gehimal would have been to leave 
the parties to apply for transfer to the 
District Court or the High Court. I know 
from experience that a transfer application 
is granted only on sound and sufficient 
grounds and so the respondent adopted 
this round-about way, in taking the case 
to Mr. Gehimal, under the guise ofs. 16. 
Giving my very best consideration to the 


(6) 151 Ind. Cas, 283; A I R 1934 0udh 429; 110 
W N1135 7R O 104. . : A 
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arguments advanced at the Bar on behalf 
of the opponents, I think it would not be 
fair if Iv did not allow this revision applica- 
tion. Accordingly f set aside the order of 
the First Class Sub-Judge, Hyderabad, and 
direct that the case be remanded to the Court 
of the Second Class Subordinate Judge, 
Hyderabad, who should proceed with the 
suit, from the stage at which it was left 
before him, according to law. If I- were 
not to do this, lam.afraid such procedure 
would, in future, be adopted by First Class 
Sub-Judges of removing suits . from 
the files of Second Class Sub-Judges 
under the guises of s. 16 of the Act, and 
therefore it is the duty of the High Court 
to give relief. Applicants to have costs of 
this application. 

Lobo, A. J. C.—I concur with the order 
of my learned brolher in this matter and 


would like to record briefly my reasons’ 


for doing so. On December 6, 1933, the 
opponents filed a suit against the applicants 
for recovery of Rs. 655 in the Court of the 
Subordinate. Judge of Hyderabad. The 
presiding Judge of that Court then was 
Mr. Gehimal Uttamchand who was invested 
with Small Cause Court jurisdiction to the 
extent of Rs. 1,600. The suit was registered 
as Suit No. 2337 of 1933 of the Small 
Cause. Court. The hearing of the suit was 
adjourned from time to time till August 
1934. In that month Mr. Gehimal pro- 
ceeded on leave and was succeeded by 
Mr. Rahimbux, also a First Class Sub- 
Judge but invested with Small Cause Court 
Jurisdiction to the extent of Rs. 500 only. 
The suit was thereupon taken off tke file 
of the Small Cause Court and placed on 
the file of the Subordinate Judge and re- 
gistered as Suit No. 475. of 1934. It was 
preceeded with by the Second Olass Sub- 
ordinate Judge attached to that Court 
under s. 35, Provincial Small Cause Courts 
Act. Tbe applicants filed their written 
Statements, issues were framed, no evidence 
‘was led and the case was fixed for hearing 
of arguments for October 4, 1935, from 
which date it was adjourned to Octo- 
ber 5. In the meanwhile on or about 
December 1, 1934, Mr. Gehimal Uttamchand 
again became the presiding officer of the 
Court. The suit referred to above, how- 
ever, continued to remain onthe file of 
the Second Class Sub-Judgein the same 
Court. On October 9, 1935, the opponents, 
the plaintiffs in the case, filed an application 
before Mr. Gehimal, the First Class Sub- 
Judge, pusporting to be unders. 16, Provin- 
cial Small Cause Courts Act and s. 141, Civil 
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Procedfire Gode. asking. that. the suit be 
brought on. the file of the.Small Causa 
Court. The application was. granted on 
October 31, 1935, by an order of the learned 
Judge Mr. Gehimal Uttamchand., It is 
this order which is the; subject-matter of 
this revision application. -';- : oe 

A preliminary objection has been raised 
by the learned Adoveate who appears.for 
the opponents. . He.contends that no revision 
application lies in this matter, that the 
order in question is an interlocutory order, 
that, in any event, there is no case which 
has been. decided by the learned Judge, 
and that therefore no revision application 
lies under s. 115, Civil Procedure Code. 
The learned Advocate relies on the Full 
Bench decision of this Court reported in 
Khudabux v. Panjo (1) in support of his 
preliminary objection and argues that as 
this decision is binding upon us, we have 
‘no option but to dismiss this revision 
application on the preliminary point. For 
the applicants it is contended that the order 
of the learned Judge is not an interlocutory 
order in. a suit and that the proceedings 
which consisted of the application filed 
and the order of the learned Judge thereon 
must be regarded as a case decided by 
the learned Judge sə as to attract the 
application of s. 115, Civil Procedure 
"Code. ) 

In my opinion the preliminary objec-. 
tion must fail. Suit No. 457 of 1934 was 
a ‘suit pending in the Court of the Second 
Class Sub-Judge. It was not pending 
before the learned First Class Sub-Judge 
whose order is the subject-matter of this 
revisional application. The . application 
under s. 16, Provincial Small Cause Courts 
Act, and s. 141, Civil Procedure Code was 
not an application filed in the suit, there- 
fore the order of the learned Judge there- 
on was not an interlocutory order in the 
suit from which no revision would lie. 
In substance, if not in form, the applica- 
tion to the First Class Sub-Judge was an 
application to transfer to his file as Small 
Cause Court Judgea case pending before 
the Second Class Sub-Judge. The order. 
making the transfer decided a case for it 
terminated the present applicants’ right to- 
proceed with their case before the Second 
Glass Sub-Judge and put an end to-their 
right to appeal against any decision that 
may have been passéd hy that Court 
against them. lam, therefore, of the opinion 
that a revision application lies against the. 
order of the First Class Sub-Judge. .On 
the merits I agree the application must 
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be allowed. The learned First Class Sub- 
Judge has clearly exercised a jurisdiction 
not vested in him by law. In deciding 
wha was substantially an application for 
transfer of a suit under. s. 24, Civil Pro- 
cedure Oode, he has snatched at a juris- 
diction vested only in a High Court or a 
District Court. ‘The case reported in Shan- 
karji Samalji v. Vrojlal Bopalal (2) is 
clearly in point. 

SD: ` .. Application allowed. 





i _ LAHORE HIGH COURT 

~ Civil Revision Petition No. 7 of 1936 

‘ April 15, 1936 

i Tex CHAND, J. 

RAM CHAND MANCHANDA~—PLalntipe 
—PETITIONER 


versus . 
H. G. LUSH—Devrenpant— Opposite 
PARTY 

Landlord and tenant—Lease—Tenancy for period 
during which tenent remains in stetion—Whether 
bad for uncertainty—Tcrm, when can be said to be 
definite. 

A tenancy fcr the period, during whicha tenant 
remained in the staticn where the rented premises 
are situat, isnot bad for uncertainty. It is not 
necessary that the term should be fora fixed period 
so long as it is definite. The term is definite, if it 
is defined either by express limitation or by refer- 
enco to some event which will’ afterwards fix its 
exact length. Mahomed v. Ezekiel (1) and Ram- 
chandra Baliaxt v. Narsinha Chintaman (2), relied 


on, . . 
__©.R. P. from the decree of the Judge, 
Small Cause Court, Lahore, dated Decem- 
ber 9, 1935. 5 

Mr. Ramchand Manchanda, in person; 
Mr. Din Dayal Khanna, for the Petitioner. 

. Messrs. Ishwar Das Khanna end Mehr 
Chand Shukla for Mr. Ishwar Das Khanna, 
for the Opposite Party. 

- Order.—The plaintiff petitioner is the 
cwner of a house in Lahore which he had 
let. to the defendant with effect from 
February 1, 1931. The defendant paid 
the rent upto March 15, 1925, and there 
is no dispute between the parties for tLe 
period prior to that date. He vacated the 
house cn March 15, 1935. In a suit 
previously brought. a decree was passed 
in favour of the plaintiff for the rent for 
the latter half.of March 1935. 

„In May, 1935, the plaintiff brought a 
suit for recovery of rent for April and 
May, 1935, alleging that the tenancy was 
not for a period of three years as alleged 
hy ihe. defendant but for so long as 
tke defendant- remained in Lahore. He 
alleged that. the defendant, who is an 
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employee of the Burma: Shell Company’ 
is.stillia Lahore, and he had vacated 
the house cn March 15, 1935, without any. 
justification, and that in accordance with 
the conditions of the tenancy he was 
bound to pay rent s> long as he was not 
transferred from Lahore. The defendant 
pleaded that the tenancy was for a period 
of three years only, which had expired on, 
January 31, 1931, and that there was no 
modification of the duration of the lease 
from three years to the period for which 
he ‘was in Lahore, es alleged by the 
plaintiff. He also pleaded that"he had 
left the house at ihe suggestion of the 
plaintiff and, further, that the suit for 
rent was not conpetent in view of the 
fact that on the vacation of the house 
by the defendant the plaintiff had taken 
possession of it. 

Tne trial Judge found that the defen- 


- dant's plea that he had vacated the house 


at the suggestion, or with the consent, 
of the plaintiff was unproved. On the 
main point, as to the duration of the 
tenancy, the learned Judge, without com- 
ing to a definite finding as to whether 
there wasa mcdification of the original 
terms of the tenancy exténding ils dura- 
tion from three years to the period for 
which the defendant remained in Lahore, 
held that such modified lease, even if 
proved, would be invalid, tirstly, because 
it was not fora delinite period and there- 
fore was bad for uncertainty ; and, second- 
ly, that there was no consideration for 
the alleged modification. In this view of 
the ,case he dismissed the suit. 

The plaintiff has preferred a petition 
for :revision in this Court, and it has been 
contended on his behalf that the reasons 
given by the learned Judge for the dis- 
missal of the suit are erroneous in law. 
Counsel for the defendant hes frankly 
admitted that he could not support the 
judgment of tte lower Court on the grounds 
on which it preceeded. It is beyond dis- 
pute that a tenancy for the period, during 
which a tenant remained in ike station, 
where the rented premises are situate, is 
not. bad for uncertainty. It is not neces- 
sary that the term should be fura fixed 
period so long as it is definite. It is 
settled law that the term is definité, if it 
is defined either by express limitation or 
by reference to some event which will 
afterwards fix its exact length. In this 
connection reference may be made to 
Mulla’s Transfer of Property Act, p. 523; 
Gour’s, Law cft,Tranefer, id. 6, Vol. 3, 
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para: 3462, Mahomed v. Ezekiel (1) and 
Ramchandra Balvantv. Narsinha Chintaman 
133 Ind. Cas. 839 (2). 

The other ground taken by the learned 
Judge, that the alleged novation of con- 
tract was invalid for want of considera- 
tion, is equally untenable. If the facts as 
alleged by the plaintiff are proved, there 
can be nodonbt that the alleged novation 
was for consideration. It is not necessary 
to labour these points further, as the 
learned Counsel for the defendant frankly 
admitted that they could not be sustained. 
The learned Counsel, however, con- 
tended that the alleged novation 
contract extending the duration of the 
tenancy from three years to the 
period during which defendant remained in 
Lahore has not been proved on tke re 
cord. After hearing both Counsel it seems 
to me that there has not been a proper 
enquiry into this point, and the materials 
on the record are not sufficient to come 
toa definite finding thereon. The plaintiff, 
though he went into the witness box, was 
not questioned in detail as to the cir- 
cumstances in which the alleged modifica- 
tion took place. He contented himself by 
referring to certain letters and statements 
made in another case. The defendant did 
not gointo the witness-box in the present 
case at all, and his statement in the pre- 
vious case, a copy of which has beet 
placed on this record by the plaintiff, was 
not put to him. Moreover, the statements 
in the previous case are very brief and do 
not give all the necessary details from 
which it would be possible to come toa 
definite finding as to whether or not there 
was a complete -contract extending the 
term of the tenancy from three years to 
the period during which the defendant re- 
mained in Lahore. 

- The other questions raised by the defend- 
dant also cannot be properly decided 
without further examination of both the 
parties asto the circumstances in which 
the defendant vacated the premises on 
March 15, 1935, and the plaintiff took 
possession. The defendant's plea that he 
vacated ihe house at the suggestion of 
the plaintiff has been held ‘to be unproved 
and lagres with the lower Court in its 
finding; but with what intention the 
plaintiff took possession of the house isa 
matter on which further enquiry is neces- 
sary. The lower Court appears to have 

(1) 7 Bom. L R 772. 


(2) 133 Ind. Cas. 839; AT R 1981 Bom, 466; 33 Bom. 
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missed the real pointsin the case. I am, 
therefore, constrained -to remit it: for re- 
decision. I accordingly accept the petition, 
set aside the judgment and ` decree of the 
Court below and remit the case to it for 
disposal in accordance with law. Both the 
plaintiff and the defendant should be exa- 
mined, and they should be allowed to lead 
further evidence if they desire to do sọ. 
Court-fee on this petition will be refund- 


ed, other costs will be gosts in. the 
cause. rote, cae 
N. Case remanded, 


"MADRAS HIGH GOURT f 
Second Civil Appeal No. 488 of 1936-: 
November 4, 1986 = - 
VARADACHARIAR, J. °° ` 
METHAR ROWTHER—DEFENDANT 
— APPELLANT eh 
versus | oe 
SAHU MIDEEN ROWTHÊR-—PLAINTIFE ~ 
' RESPONDENT so 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
98, 103—Conclusiveness of order under r. 98-—-Order 
„is conclusive against defendant as well as {against 


plaintiff. | 
Order XXI, r. 103, Civil ‘Procedure Code, covers 
an order under O. XXI, r. 98, and so far as the 
conclusiveness enacted in the final part of r. 103 
is concerned, it can make no difference whether the 
question issought to be re-agitated bya person as 
plaintif or as defendant. Ayyakutti Mankondan 
` yv, Periyasami Kondan (1) and Arimugha Padayachi 
v. Muthal Reddi (2), distinguished. ! 
S. C. A. against the decree of the Court 
of the Subordinate Judge of Tinnevelly, in 
Appeal Suit No. 112 of 1934 (A. 8, No. 253 
of 1934, District Court) preferred against 
-the decree ofthe Court of the District 
, Munsif of Ambasamudram in Original Suit 
No. 46 of 1934. A 
Mr..P.N. Appusawmy 
Appellant. , i 
Judgment.—This is an appeal-by the 
defendant in a suit instituted for partition 
-and recovery of possession of a half: share 
of. the suit properties on the ground that 
- the plaintiff had purchased in Court auction, 
the right, title and interest of the defend- 
ants’ brother, who, according to the plaint- 
iif, was entitled to a half share in those pro- 
_perties. The Court auction was held in 
. execution of a decree obtained on a pro- 
missory ` note said to have been executed 
“by the Ist defendant's brother, the de- 
, ceased Pakkiri Mohideen Rowther, . and 
. his wife. When the plaintiff attempted to 
take possession as execution purchaser,, 
the defendant resisted delivery alleging 


“Ay yar, for the 


that hë Kad obtained .a..sale of -his bros 
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ther’s half share from his widow. On 
that obstruction, the plaintiff filed E.A. 


-No. 357 of 1982 and itis alleged in para. 
‘S ofthe plaint that the petition was Leard 
“and an order was passed thereon by ihe 
‘Court on October 13, 1932, 
‘that the sale obtained bythe defendant 
‘was not supported by consideration, that 
-the defendants had no manner of 
‘tothe half share of his deceased brother 
‘and that the same should be 
‘to the plaintiff.. The plaint adds that de- 


to the effect 


right 
delivered 


livery of possession was accordingly 
given to the plaintiff on October 22, 1932, 
but asthe deceased was entitled only to 
an undivided Half share, there could have 
been, in the nature of things, no pbysi- 
cal dispossession of the defendant and in 
that sense the delivery was only of symbo- 
lical possession. 

When the plaintiff instituted this suit 
for partition on the slrength of the title 
thus acquired, the defendant attempted to 
reagitate the questions put forward at the 


‘time when he obstructed delivery. The 


` 4th issue was accordingly framed .and it 
` raised the quéstion, “Whether the defend- 


. pleas ?” 


ant is barred from raising the said 


Both the Couris below have held 


- that the defendant is barred. Hence this 


appeal by the defendant.. . 
` T feel little doubt that the order on E. A. 


. No. 367 of 1932, was one passed under 


‘‘eover an order under r. 


O. XXI, r. 98, Civil Procedure Code. 
Such an order could have been passed only 
after notice to ihe defendant and anin- 
vestigation of the case as contemplated 
in sub-cl. 2 of r. 97. The terms ofr. 103 
‘of O. XXI, Civil Procedure Code, clearly 
93 and so far 
as the conclusivenéss enacted in the final 
part of r. 103 is concerned, it can make no 
difference whether the question is sought 
to be reagitaled by a person as plaint- 
iff or as defendant. ‘I he cases relied on by 
Mr. Appusamy Ayyar, namely, Ayyakutii 
Mankondan v. Periyasami Kondan (1) and 
Arumugha Padayachi v. Muthal Rzddi 


' (2) do not afford any help inthe present 


case, because, in the former case, the 
order was passed under the old Code where 
the language of the rule then in ques- 
tion was somewhat different and as pointed 
oat by Spencer, J., in that case it was not 
clear that the order was at all unfavour- 
able tothe party who was sought to be 
bound by the one year’s rule. In Arumugha 


` Padayachi v. Muthal Reddi (2), it does not 


MJ 1LW 31; 24 Ind’ Cas, 771;15 M L T163. 
- (2) (1930) M W N 1031, | 
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appear that there was any resistance ta 
delivery and an order in the presence 
of the party resisting, overruling his ob- 
jection. : f 
-I amy however, inclined to think 
that the Courts below went {oo far in 
holding that every issue sought to be raised 
inthis case must be taken to be preclud- 
ed byO. XXL r. 103, Civil’ Procedure 
Gode. If I found that there was, any sub- 
stance in the issue about adverse posses- 
sion or the issue which attacks the vali- 
dity of the decree in the promissory 
note suit, I should have directed an enquiry 
into those issues, because [ cannot agree 
ihat even such questions could have been 
‘raised in the obstraction proceedings. 
But the issues seem to me so unsubstantial 
“and untenable that it does not seer to be 
worthwhile putting the parties to ie 
expense ofa trialin respect thereof. 
person in the position ot the 1st defendant 
is not entitled to question the decree in 
S. C. S. No. 9 l4 of 1930 on the ground that 
the promissory nole then sued on was 
not genuine. Nor inthe face of the a 
legations in the written statement, am 
able to understand that there is any basis 
for the issue relating to adverse posses~ 
sion. I regret to be obliged to say that 
the issue has been raised without any re- 
gard to the pleadings. In the written 
“Statement the defendant admits (hut Pak- 
kiri Mohideen Rowther was entitled to 2 
half share and that he allowed the defend- 
ant toenjoy the property in lieu of interest 
on asum of Rs.108 which is said to have 
represented Pakkiri Mohideen Rowther's 
share inthe expenses incurred by the 
defendant during their mother's illness. 
The sale to the defendant even as alleged 
in the written statement tosk place only 
in 1930. In these circumstances the plea 
of adverse possession is so obviously un- 
tenable that Idonot think the Court can 
take any further notice of it. The second 
appeal, therefore, fails and is dismissed. 

(Leave to appeal is refased.) , 

A. Appeal dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 6 of 1936 
May 27, 1935 
ADDISON AND ASDUL Rasaip, JJ. 
MAHMUD SHUATI—Derenosant— 
APPELLANT 
versus í 
FIR SHAH—PuaIntTiIre— 
RESPONDENT 
Specific Relief Act (I of 1877), s, 42—Declaratory 
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guit—Defendant having stated that plaintiff is hig 
illegitimate son—Whether gives cause of action to, 
plaintiff to institute a suit for a mere declaration. 

The mere fact, thatthe defendant stated that the 
plaintiff was his illegitimate son gives no cause of 
action to the plaintiff toinstitute a suit for a mere 
declaration under s, 42, Specific Relief Act. Chinna- 
swami Mudaliar v. Ambalavana Mudaliar (3) and 
Bai SriVaktaba v. Agarsinghji (4), distinguished. 
Akbar Khan v. Farman Ali (1) end Shamarendra 
Chandra Dev v. Birendra Kishore (2), referred to. 
Pir Shah v. Mahmud Skah, 161 Ind. Cas. 837, Re- 
versed. è * 


L. P. A. from an order of Mr. Justice 
Jai Lal, dated November 1, 1935, reported 
in 161 Ind. Cas. 837. 

Mr. Arjan Dev Bagai, for tke Appel- 
lant. ; 

Messrs. Badri Das and Vishnu Datta, for 
the Respondent. : 

Addison, J.—The plaintiff sued for a 
declaration that he was the legitimate son 
of the defendant. His suit was decreed 
by the first Court. The lower Appellate 
Court accepted the appeal and dismissed 
the suit-on the ground that such a suit did 
not lie. On appeal to this Court a learned 
single Judge held that it does lie and has 
remanded the appeal to ihe lower Appel- 
late Court for decision on the merits. Against 
this decision this Letters Patent Appeal has 
“been preferred. f 

The plaintiff purchased some property 
and the defendant instituted a suit to pre- 
empt that sle. In the course of that suit, 
he denied thatthe plaintiff was his legiti- 
mate son though he admitted that he was 
_ his illegitimate son. That suit was never 
‘decided but was withdrawn as a person 
with a superior right of pre-emption also 
claimed to pre-empt the sale. Thereafter 
the plaintiff instituted the present suit for 
a declaration that as he was the legitimate 
son of the defendant alleging that the denial 
of the defendant was adversely affecting 
the interests of the plaintiff: The only 
question involved in the appeal is whether 
a suit like the present lies. It was held in 
Akbar Khan v. Farman Ali (1), that a suit for 
amere declaration that one person is related 
to another is nct a suit to establish a legal 
right or any right as to property and ‘is 
incompetent. Other points were involved 
in that case but there was a clear finding 
as menlicned. The parties here are Qure- 
shis and at present the plaintiff has no in- 
terest in the property of his father. This 
being sc, the father can do what he likés 
with his property in bis lifetime, while 
the plaintiff may die before he dies Under 
s. 42, Specific Relief Act, a person entitled 


(1) A IR 1930 Lah. 795; 121 Ind, Cas. 417; 31 P L 
R 900; Ind, Rul. (1930) Lah, 25, ae 
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to any.legal character or to any right as to 
any property may institute a suit for a de- 
claration. It is obvious that. the plaintiff 
is not entitled toa declaration as to any 
right to any property at this stage and as 
held in Akbar Khan v. Farman Ali (1), a 
suit for a declaration that a personis re- 
lated to anéther is not a suit to establish a 
legal right. Again it was held in Shama- 
rendra Chandra Deb v. Birendra 
Khishore (2), that a person cannot sue for 
a declaralion of his right to immovable 
properly which may never come into exis- 
tence and that a mere contingent right 
which may never ripen into an actual exist- 


„ing right'is not always sufficient ground for 


an action for such a declaration. In Chinna- 
swami Mudaliar y.Ambalavana Mudaliar(3), 
a case in which the parties were Hindus, it 
was held that the setting up of an adoption, 
alleged to have been made by the plaintiff 
is such an infringement of his right as 
sole owner aS to entitle him to sue for a 
declaratory decree under s. 42, Specific 
Relief Act, that the person alleged to have 
been adopted is not his adopted gon. 
Amongst Hindus, if a son is born or 
adopted, the right of the father to all his 
property is immediately affected and the son 
becomes entitled as of right to dne-half of 
his ancestral property at least. In such 
circumstances s. 42 obviously applies and 
this case does not help the respondent. A 
similar case to the last is Bat Sri Vaktuba 
v. Agarsingh ji (4). l 

The learned single Judge has stated thaé 
the declaration may be useful to the respon- 
dent for the purpose of acquiring land as 
there are restrictions to the acquisition of 
land by persons who are not members of 
agricultural tribes. The parties being 
Qureshis, however, probably follow Shia Law 
and an illegitimate son amongst Shias is 
the son of his mother. That seems to imply 
that he would be a Qureshi. Besides, at 
this stage no one has denied that he is a 
Qureshi. - If the Collector refuses .to sanc- 


-tion a sale in lis favour on the ground that 


he is not a Qureshi, a suit against the 
Secretary of State will lie. -If eny other 
person does so, ib will be open for decision 
in a suit between them, and in such a suit 
this-decision would not be res judicata. The 
mere fact, therefore, that the defendant 
stated that the plaintiff was his illegiti- 
mate son gives no cause of action to the 
plaintiff to institute a suit for a mere de- 

(2) 350. 777;8 0 LJ 1;12 0 W N 777. 

(3) 29 M 48," j 

(4) 3t B 676;.7 Ind, Cas. 945; 12-Bom. L R-697, - 
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claration under s. 42, Specific Relief Act. 
For the reasons given, we accept the appeal 
and dismiss the suit with costs of this Bench. 
The parties will bear their own costs in all 
other Courts. l 

N., Appeal allowed. 


ed 


CALCUTTA HIGH COURT 
Civil Revision Petitions Nos. 451 and 459 of 
1936 < 
July 31, 1936 
Gusa AND BARTLEY, JJ. 
“RADHA GOBINDA SEN AND ANOTHER — 
PLAINTIFFS—PETITIONERS 
VETSUS y 
RAM BRAHMA MONDAL AND ANOTAR — 
wo OPPOSITE PARTIES 

Stamp Act (II of 1899), s. 5—" Distinct matters”, 
test of—Vakalatnama containing two stipulations, 
one to receive certain fees for work to be ‘done and 
other stating Pleader not bound to appearif fees 
were not paid—Held, the two were not distinct 
matters-—Interpretation of Statutes—Fiscal enact- 
ment—Intention to tax. | : 

Two matters are considered to be distinct, if one 
of them is subsidiary to another contained in the 
sams document, the test being whether ons. is inci- 
dental and accessory to the other, | 

Where a'vakalatnama contained two stipulations 
that (1) the Pleader was to receive certain fees for work 
to be done for his client in Court in a case before the 
Court in which the vakalatnama is filed and (2) the 
Pleader was not bound to appear and act, if fees are 
not paid in advance: 

Held, that the stipulation to remunerate the 
Pleader in advance was a necessary partof the 
vakalatnama and was not a separate agreement or 
a separata matter, as contemplated by s. 5, Stamp 
Act. The vakalatnamas in question containing oné 
indivisible contract were chargeable under Art. 10; 
Sch. II, Court Fees Act; and there were no such 
distinct matters contained in them to which the pro- 
visions of the Stamp Act, relating to agreements 
were applicable. . 

There cannot be any equitable construction of a 
fiscal statute ; and the Crown seeking to recover a 
tax must bring it within the letters of. the law; 
otherwise the subject is free. The intention to tax 
a particular instrument in different ways must appear 
in clear and positive words. Killing Valley Tea 
Co., Ltd. v. Secretary of State (1), referred to. . 

C. R. P. frcm an order of the Second 
Court of the Munsif, Krishnagar (Nadia), 
dated March 19, 1936, and from an order of the 
District Judge, Nadia, dated March 16, 1936. 

Messrs. Ramaprosad Mukhopadhya, Mahit 
Kumar Mukerji and Umaprosad .Mukopa- 
dhya, for the Petitioners. 

Mr. Bijan Kumar Mukerji, for the Op- 
posite Parties. | 
. Order.—The question for consideration 
in these cases is whether vakalainamas 
containing stipulations ‘to the following 
effect are. required to be, stamped as agree- 
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ment’ under the Stamp Act, as also as vaka- 
latnamas under the Court Fees Act: (1) 
The Pleader is to receive certain fees for 
work to be done for his client in Court in 
a case before the Court in which the vaka- 
latname is filed. (2) The Pleader is not 
bound to appear and act, if fees are not 
paid in advance. In-view of the provisions 
contained in the Stamp Act, an instrument 
comprising or relating to several distinct 
matters is chargeable with aggregate 
amount of duties with which separate in- 
strument each comprising or relating to one 
of such matters would be chargeable (s. 5). 
In applying this provision of law, there 
can be no doubt that what has to be taken 
into account is what the parties concerned 
purported to provide for by an instrument 
and not whether any particular provision 
was necessary or might have been dispens- 
ed with, the question being whether a deed 
contained two distinet matters, as specifical- 
ly mentioned in s..5, Stamp Act. Two mat- 
ters, however, are considered to be distinct, 
if one of them is subsidiary to another 
contained in the same document, the test 
being whether one is incidental and acces- 
sory tothe other. The position has to be 
kept in view and what has to be considered 
is whether any instrument contains distinct 
matters and not whether it contains two 
distinct contracts. 


< In applying the rules deducible from the 


provision contained in s. 5, Stamp Act, to 
which reference has been made above, the 
cannons of construction applicable to fiscal 
statutes must be kept in view and in case 
of doubt the construction of a fiscal statute 
should. be construed strictly in favour of 
and beneficial to the subject. There cannot 
be any equitable construction of a fiscal 
slatule; and the Crown seeking tO recover 
atax must bring it within the letter of 
the law; otherwise the subject is free. See 
Killing Valley Tea Co, Ltd. v. Secretary 
of Stale (1) at p.425*. The intention to tax 
a particular instrument in different ways 
must appear in clear: and positive words. 
In the case before us the stipulation to ré- 
munerate the Pleader in advance is a neces- 
sary part of the vakalatnama and was not 
a separate agreement or a separate matter, 
as contemplated by s. 5, Stamp Act. The 
vakalainamas in question containing one 
indivisible contract were chargeable under 
Art. 10, Sch. IL, Court Fees Act and there 
were no such’ distinct matters contained in 


(1) 82 CL J 421; A I R1921 Col, 40; 61 Ind. Cas. 


107%. 48 C 161. 
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them to which the provisions of the Stamp 
Act relating to agreements were applicable. 

On proper construction of the vakalat- 
namas before us, there. was no doubt that 
the instruments do not comprise or relate 
to several distinct matters and there can 
be no question of charging them with the 
aggregale amount of dulies with which 
separate instruments, each comprising or 
relating to one of such matters, would be 
chargeable under the law. As indicated 
sufficiently clearly, there is no room for 
any doubt as to the proper construction 
either of the terms of tho vakaletnamas 
or of the provisions of the law applicable 
to the same and even if there was any 
room for doubt, in the absence of any de- 
finite provision of the law, the vakalainamas 
are not chargeable both under the Court 
Fees Act and the Indian Stamp Act, as 
held by the learned Judges in the Court 
below. The Rules are made absolute. The 
orders against which the Rules were direct- 
ed are set aside. There is no order as to 
costs in the Rules. 

N. Rules made absolute. 


BOMBAY HIGH COURT 
Original Civil J unisdiction Suit No. 1641 o 
1931 . 
November 29, 1935 
Kania, J. 
BAI PREMABAI—PLAINTIFF 

VETSUS 

JIVANDAS VALLABHRAM AND OTJERS— 


DEFENDANTS 

Civil Procedure Code (Act V of 1908), ss. 50, 53, 
0, XXII, r. 12— Execution — Legal representative— 
Application for execution against deceased judgment- 
debtor pending—Fresh application against legal 
representatives, if necessary — Hindu Law—Debts— 
Father —Insolvency of father —Son’s interest, whether 

vest in Official Assignee—Attachment of joint Hindu 
family property—~Holder declared insolvent —Déath of 
insolvent—Application for execution against sons— 
Sons held legal representatives —Effect. 

Application for execution of the decree against the 
repiesentatives of the deceased can be madein the 
pending application for execution and it is not 
necessary to make a fresh ` application for the pur- 
pose. The terms of O. XXII, r. 12, Civil Procedure 
Code, also show thaton the death of a judgment- 

‘debtor a pending application for execution does not 
abate. Purushottam v. Rajbai (:) and Shankar v. 
Hiralal (2), relied on. a 

Under Hindu Law, on the insolvency of the father 
the son's interest, does not vest in the Official Assignee. 
A son is entitled to deal with his interest in spite of 
the father’s insolvency and any alienation made by 
him would be valid and binding even as against the 
Official Assignee until the Official Assignee by a 
proper procedure exercised his right to make the 
son's interest jn the joint family estate liable to 
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satisfy the father's debts. Sat Narain v. Behari Lal 
(5), Offictal Receiver, Coimbatore v. Arunachalam 
Ghetttar (6) and Allahabad Bank, Ltd., Bareilly v, 
Bhagwan Das Johari (7), relied on. © |” 

Held, after considering the facts, that the sons were 
the legal representatives of the deceased within the 
meaning of ss. 50 and 53 of the Civil Procedure Oode, 
and for the purpose of application under O. XXI, r, 22, 
Moreover, on the insolvency of the father the only 
property that vested in the Official Assignee was the 
right, title and interest of the deceased, and the sons’ 
right, title and interest in the joint family estate did 
not become vested inhim, although by adopting 
proper proceedings, the Official Assignee could, for the 
benefit of the creditors of the insolvent father, avail 
of the interest of the sons in the joint family estate, 
It was tharefore necessary to bring thesons on 
record and the Court would inquire whether the pro- 
perty intheir hands was liable to satisfy the decree 
having regard tos. 50, subs. (2), read along with 
s. 53. Sat Narain v. Behari Lal (5), relied on, [p. 
206 col. 1.] 


Messrs. M. C. Seialvad and J. H. Vakeel, 
for the Plaintiff. 

Messrs. C. K. Daphtary and FP. J. Colt- 
man, for the Defendants. . 


Judgment.—The original plaintif filed 
this suit against three defendants, claim- 
ing a sum of Rs. 12,900 odd from them, On 
February 26, 1934, the present plaintif ob- 
tained a decree for Rs. 16,027-8-0 against 
the three defendants for debt and interest, 
and costs of the suit. On July 10, 1934, the 
plaintif obtained an orderin execution of 
the decree and attached the whole property 
now in dispute in the execution proceed- 
ings. The plaintiff alleges that the prop- 
erty belonged to defendant No.1 and his 
sons who were members of a joint and 
undivided Hindu family. Objections were 
raised to other attachments on other pro- 
perties, and on a summons taken out, the 
plaintiff was directed to file suits to estab- 
lish her right to attach those properties. 
One such suit was accordingly filed in 
Thana Court against Mathuradas, one of 
the sons of Jivandas. Pending these pro- 
ceedings tke firm of Jivandas Vallubhram 
and Co. in which defendant No. 1 herein 
was a pariner, were adjudicated insolvents 


‘on December 12, 1934. The plaintiff alleges 


that defendant No. 1's name-in that firm 
represented the share of the joint family 
consisting of defendant No. 1 and his sons. 


On April 29, 1935, Jivandas, defendant No. 1, 


died. After a decree in the Thana suit was 
passed on July 1, 1935, declaring that the pro- 
perty therein involved was joint family prop- 
erty the plaintiff made the present application 


.under O. XXI, r. 22, Civil Procedure Code, 


and served it on the Official Assignee and tht 
present respondents calling upon them to 


‘show cause why the decree should not he 
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executed against them. The Officiil As- 
signee does 3 not appear and contest. 

The attachment levied against the prop- 
erty in question on July 10, “1934, still sub- 
sists and the application for execulion 
originally filed still remains to be dispused 
of. The present application for execution 
of the decree against the representatives 
of the deceased could be made in the pend- 
ing application and it is not necessary to 
make a fresh application for the purpose: 
see Purushottam v. Rajbai (1), and Shankar 
v. Hiralal (2). The terms of O. XXII, 
T. 12, Civil Procedure Code, also show that 
on the death of a judgment-debtor a pend- 
ing application for execution dees not abate. 
To this extent, therefore, there can be no 
objection on the part of the respondents. 
On behalf of the plaintiff it is contended 
that the terms of s. 50, Civil Procedure 
Code, read along with -s. 53, show that ths 
opposing respondents are, for the purpose 
of this application, legal representatives, 
provided it is shown on evidence that there 
“is property ia their hands which is liable 
for payment of the decretal amount, as it 
is not disputed that the oppesing respon- 
dents are the sons of Jivandas. Itis urged 
on behalf of the plaintiff that the defini- 
tion of “legal representative” as contained 
in s.2,sub-s. (11), is not exhaustive and 
should be qualified by s. 53. On behalf 
of the respondents it is- contended, on -the 
‘other hand, that on the insolvency of Ji- 
-vandas, the Official Assignee, became his 
legal representative and on -the death of 
Jivandas, therefore, it is not necessary to 
‘bring the respondents on record. It is con- 
‘tended that just as during Jivandas’s life- 
time the plaintiff could have executed the 
-decree against the joint family property, 
‘if any, in the hands of the present respon- 
dents, -even -after Jivandas's death the 
plaintiff would be entitled to do so without 
making the respondents parties as legal 
-yepresentatives. On behalf of the Tespon- 
‘dents strong -reliance is placed in this 
connection on the decisions in Fakirchand 
:Motichand v. Motichand Hurrukchand (3), 
‘and Chunilal Harilal v. Bai Mani (4). It 
-is, therefore, necessary to consider the fol- 
lowing sections of the Civil Precedure Code. 
‘Besction 2(11):. 

“Legal representative’ ig: person: shio: in law 
aa 1l Bom. L RB 1358; 4 Ind. Cas. 839; 31 B 

(2)33 Bom. D R 858; 13t Ind. Cas. 730; AT R1951 
Pon, Pa Jad Rul. (1931) Bom 538. - 

(4)42 B 504;46 Ind Cas. "ns; ie : R 1918 Bom. 165; 
JB Bom. GR 660. ` 
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represents the estate -of a deceased person,-and in- 
cludes any person who intermeddles with the estate 
of the deceased and where a party sues or is sued 
in a representative character, the person on whom 
the estate devolves on the death of the party so 
suiag or sued;” 

Section 59: 

“(1) Where a judgment-debtor dies -before the de- 
cres has been fully satisfied, the holder, of the,.de- 
cree may apply tothe Court which passed ‘the decree 
to execute the same against the legal representative 
of the deceased. (2) Whera the decree is executed 
against such legal representative, he shall be liable 
only to the extent of the property of the deceased 
which has come to his hands and has not been 
duly disposed of; and, for the purpose of ascer- 
taining «such liability, the:. Oourt executing the 
deeree may, of its own motion or on the applica- 
tion of the decree- holder, compel such legal Tepre- 
sentative to produce such accounts as it thinks fit.” 

Section 53: 

“For the purpose of s. 50 and s. 52 ioberiy in 
the hands of ason or other descendant which is 
liable under Hindu Law for the payment of the 
debt of a decaased -ancestor. in respect of which a 
decree has been passed, shall be deemed to be prop- 
erty of the deceased which has come tothe hands 
of the’ son or other descendant as his legal represen- 
tative.” 


In my opinion the contention of the 
plaintiff is correct. The terms of s. 53 
themselves indicate that the property in 
the hands of the son or descendant should 
be deemed to be the property of the deceas- 
ed come to the hands of the descendant as 
his legal representative. In view of the 
express words “as his legal representative” 
used in s. 53, it will be contradictory to 


state that although the property in bis 


hands is to be considered as property held 
by him as legal representative, he was not 
a legal representative within the meaning 
of s. 50 or O. XXI, r. 22, Civil Procedure 
Code. Reading the above provisions of. the 
Code.together it seems that the legislature 
had defined the ordinary meaning of the 
term, “legal representative” in s. 2, sub-s. 


(11), but having regard to the peculiar pro- 


visions of Hindu Law under which a son 
or descendant is liable to satisfy the debt of 


-his father or ancestor out of the joint family 


property, aud having regard to the pious 
obligation of the son or descendant to dis- 
charge the father’s or ancestor's debt -out 


-of the joint family property and further 


having regard to the rignt of the creditor 


to proceed against such property although 


the sons were not joined as party defen- 
dants to the original suit, s. 53 was special- 
ly introduced to obviate the necessity of 
filing a fresh.suit to enforce the creditor’s 
Having regard to the provisions it 
would not be open to the creditor to file a 
Suit against the sons because the liability 
“of, the. property in the hands, of thé'sons to 
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be attached will. be a question arising in 
execution and the terms of s. 47 of the 
Code would bar an independent suit. Apart 
from the construction of the words of the 
above sections, itis also clear that under 
Hindu Law on the insolvency of the father 
the sons’ interest does not vest in the Official, 
Assignee. A sonis entitled to deal with bis, 
interest in spite of the father’s insolvency 
and any alienation made by him would be 
valid’ and binding even as against the 
Official Assignee until the Official Assignee 
by a proper prccedure exercised his right 
to make the sons’ interest in thè joint 
family estate liable to satisfy the fathers 
debts: Sat Narain v. Behari Lal (5); Official 
Receiver, Coimbatore v. Arunachalam 
Chettiar (6), and Allahabad Bank, Lid., 
Bareilly v. Bhagwan Das Johari (7). ` 

On behalf of the respondents it is not 
contended that on the insolvency of Jivan- 
das the sons’ interest became vested in the 
Official Assignee. It is suggested that the 
right of the father to dispose of the sons’ 
interest in the joint family estale became 
vested on ‘insolvency in the Official As~ 
signee. That proposition is distinctly ne- 
gatived by the Privy Council decision in 
Sat Narain v, Behari Lal (5} Their Lord- 
ships clearly decided in that case that this 
right, not being property within the mean- 
ing of the Presidency Towns Insolvency Act, 
did not vest in the Official Assignee, . hut 
he could make that right available, to him 
by adopting proper procedure. The fact 
that the property was attached before the 
insolvency and the death of Jivandas does 
not make any difference in the position of 
the respondents as regards ithe present 
application. Just as during the lifetime 
of Jivandas the respondents could not have 
dealt with their interest in tho joint family 
estaté, so as to defeat the present attach- 
ment, they could rot even now do so, in 
spite of the insolvency and death of their 
father. That, however, does not alter their 
liability to be made respondents in the 
present application under s. 53 of the Code. 
Moreover, if even. after the. sale “proceeds 
of the property in question are credited 
against the. decree, there was.a deficit, the 
plaintiff would be entitled to proceed against 

(5) 52 T A 22; 82 Ind. Cas..683;A I R 1925 P O 18; 
6Lah. 1; 47M LJ 857;100 & AL R 1332: (1925) M 
WNi1;23ALd 8:L R 6A PC1:26PL RBI: 
27 Bom. L R 135; 21 L W-375; 1 L-O 500;1 O WN 
916; 290 WN 297(PC). . 

(6) A IR 1934 Mad. 217: 148 Ind. Cas: 787; (1934 
pn N 113; 39 L W 338; “6-R M 538; 66M L « 
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(7) 48 Ay 343; 92 Ind, Cas. 309; AIR 1926 All, 262; 
MAL T3237 et 
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apy other property which may be in the 
hands “of the respondents to satisfy her 
decree. That property would be in their 
hands, according to the terms of s: 53, as 


the legal representatives of Jivandas. Àc- 


cording to the decisions, the Official Assignee’ 
only represents the individual interest of 
the deceased Jivandas and the altachment 
enly of his right, title and interest in the 
property would be ineffective against the 
Official Assignee. The interest of the sons 
in the particular properly not being vested 
in the Official Assignee, the only parties who 
could dispute the validity of the attach- 
ment or the right-of the attaching creditor 
to dispose of the same would be the oppos- 
ing respondents and no others.. Therefore, 
in my opinion, along with the Official 
Assignee, they are the legal representatives 
of the deceased Jivandas, for the applica- 
tion under O. XXI, r. 22, < 

The decision in Chunilal Harilal v. Bai 
Mani (4), was on different facts, as the de- 
cree was not for a debt. The learned Judges 
have expressly noticed the - difference which 
may arise in the event of there being a 
decree for debt and the applicatton in that’ 
event of s. 53, Civil Procedure Code, The 
authority of the: general observations in 
that case as to the meaning of “legal 
representatives” is considerably shaken by 
the doubt cast thereon in Ganesh Sakharam 
v. Narayan Shivram (8). The judgment 
in the former case was distinguished als 
though that also was a case of'a'decree on 
a debt, but like the decision in Chunilal 
Harilal v. Bai Mani (4), was to enforce 4 
decree granting an injunction, | 

The learned Counsel for the respondents. 
very strongly-relied on the observations im 
Fakirchand Motichand v. Motichand Hur- 
1ukchand (3). There a father and a son 
were joint and the father was adjudicated 
insolvent. The father died and the Official 
Assignee sold the whole property. It wag 
held that he was entitled to do so. In that 
case it was further held that under the 
Insolvency Act, by reason of the vesting 
order, the right of the father to dispose 
of his sons’ interest in-the ancestral im- 
movable estate was also vested in the 
Official Assignee, and therefore he could 
give a. good title to the purchaser. It was 
further held that the death of the insolvent 
had, no effect on the proceedings in his 
insolvency or on the powers of the Official 
Assignee, as the ancestral estate previously 


1 


vested in the Official Assignee was nob’ 


(6) 55 É 709; 134 Ind. Cas. 961; AIR 1931 


Bom: 
434; 33 Bom. L R 1144; Ind, Rul, (1931) Bom, 545, om, 
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thereby divested and got vested inthe son 
by right of survivorship. It was observed 
that in the legal aspect of the matter the 
hatyral existence of the insolvent was, for 
the purpose of dealing with his estate, a”- 
tificially continued in the Official Assignee, 
who could, after the insolvent’s death, deal 
with the estate as he could have dealt with 
it had the insolvent been then alive. It 
is on the last observations that the learned 
Counsel for the respondent strongly relies. 
In view of the Privy Oouncil decision in 
Sat Narain v. Behari Lal (5), the two pro- 
positions laid downin that case, that the 
father’s right to dispose of the property was 
vested in the Official Assignee and, there- 
fore he could dispose of the property even 
after the death of the insolvent father, can- 
not now be sustained. The further corol- 
lary to that propcsition is contained in the 
observations relied upon by the learned 
Counsel for therespondent. In my opinion 
those observations are to be read along with 
the two propositions on which the learned 
Judge based his decision, and under the 
circumstances they do not now help the 
respondents. Having regard to lhe Privy 
Gouncil decision it is clear fhat on the 
insolvency of Jivandas the only property 
vested in the Official Assignee was the right, 
title and interest of the deceased, and the 
sons' right, title and interest in the joint 
family estate did not become vested in 
him, .although by adopting proper proceed- 
ings the Official Assignee could, for ihe 
benefit of the creditors of the insolvent 
father, avail of the interest of the sons in 
the joint family estate. Till that was done, 
the sons had a free hand and could deal 
with their own shares, and creditors of the 
sons who may have obtained decree against 
them or persons who were entitled in Jaw 
to attach their interest in execution of their 
decrees had a perfect right to do so. 

It is therefore clear that the sons’ in- 
terest not being vested in the Official As- 
signee, the Official Assignee does not re- 
present that portion of the estate, and by 
bringing him on record the sons’ interests 
are not represented in these execution pro- 
ceedings. For that purpose it is necessary 
to bring the sons on record and the Court 
would inquire whether the property in their 
hands was liable to satisfy the decree 
having -regard to s. 50, sub-s. (2), read 
along with s. 53. For the purpose of 
that inquiry ibis clear that the sons are 
the legal representatives. They would, 
therefore, be proper respondents to the pre- 
sent application, subject to proof of their. 
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having such property in their hands. The 
contentions of the respondents therefore on 
an srgument of law fails. Their liability 
to be “joined a8 respondents cr legal re- 
presentatives would depend upon a ques- 
tion of fact whether they hold any prop- 
erly as mentioned ins. 53. That question 
ofifact is disputed and evidence will have 
to be adduced to prove that. 

D. Order accordingly. 


CALCUTTA:HIGH COURT 

Civil Appeal No. 1622 of 1933 
December 12,1935 
R. 0. MITTER, J. 

"ALI HOSSSAIN SHAIKH AND ANOTHER— 
DErRNDANTS—ÅPPELLANTS 
versus 
JONABALI MONDAL AND 0THERS— 


RESPONDENTS 

Bengal Tenancy Act(VIII of 1885), s. 23—Pottah 
executed after commencement of tenancy — Recitals, 
if admissible against tenant — Landlord and tenant— 
Suit for arrears of rent—Status of tenant, if to be 
decided — Agricultural land — Tenancy, if can be 
created by oral agreement — Agreement written — 
Registration, necessity of—Contract for sale of grow- 
ing straw — Interest in land acquired - Registration 
Hou Act (XVI of 1908), ss. 17 
(1) (d), 49 

Recitals in favour ofthe landlord contained ina 
-Pottah executed after credtion of tenancy cannot be 
used in evidence against the tenant. They are like 
recitals in a third party document, 3 
< Inasuit for recovery of arrears of rent, it is not 
necessary to go into the status of the tenants. 

Tenancy in respect of agricultural land can be 
created by oral agreement, ‘but when an instrument 
has been executed, it must be registered under s, 17 
Q) (d), Registration Act. 

Where in a contract for sale of growing straw it 
appeared that the straw grew on the land in a wild 
state and on the terms of the amalnama, it was quite 
clear that the defendants were to derive benefit 


-from further vegetation and from the nutriment to be 


afforded by the land : 

Held, that the amalnama created an interest in 
land in favour ofthe defendants and was not merely 
a contract forthe sale of goods and was not admissi- 
ee unless registered. Duppa v. Maya (1), referred 


ier A. from an appellate decree of the 
Additional Sub-Judge, Nadia, dated June 
14, 1933. 

Messrs. A. C. Gupta and Shamsuddin 
Ahmed, for the Appellants. 

Messrs. S.C. Choudhury, Abdul Ali and 
Ramendra Mohan Mazumdar, (for the 
Deputy Registrar), for the Respondents. 

Judgment.~This appeal is on behalf of 
defendants Nos. 1 and 2 and arises out ofa 
suit for recovery of arrears of rent for the 
year 1336 B. S. and asar kist of 1837. The 
plaintiffs came to Court with the case _that 


1937 
the defendants Were ijaradars under them 
for five years commencing from 1335 
B. 5. -and that the rent payable by them is 
Rs. 475 a year. The case of the defend- 
ants is that they are raijais and the rent 
is not Rs. 475 but-Rs, 234-13-0 a year.- An 
issue was framed asto the status of the 
defendants. The lower Appellate Court has 
come to a finding that the defendant are 
ijaradars as alleged by the plaintifs and 
that their right to remain on the property 
demised had ceased in the year 1339. Having 
regard tothe fact thatit is a suit efor re- 
covery of arrears of rent, I am of opinion 
that jt is not necessary to go into the 
quesion of status and that question ought 
to have been left open by the lower Ap- 
pellate Court. Both Mr. Roy Ohoudhury 
and Mr. Gupta agree that the said question 
ought to have been left open. I according- 
ly expunge that portion of the judgment 
of the lower Appellate Court which deals 
with the defendants’ status and leave the 
question open to be litigated if and when 
occasion arises. aan 

The other question involved in this appeal 
is as to the rate of rent. The lower 
Appellate Court has come to the conclusion 
that the rent is Rs. 475 and on that finding 
he affirmed the decree ofthe first Court. 
Mr. Gupta appearing for the appellants 
urges that this finding is based on inad-" 
missible evidence and ought to be set 
aside and the case remanded to the lower 
Appellate Court in order that the said 
Court may come to a finding as to what 
is the amount of rent, after excluding such 
evidence as is inadmissible. For the pur- 
pose of arriving at his finding, the 
learned Subordinate Judge has found the 
dakhilas produced by the defendants to 
be not genuine. That finding is based 
on evidence and must stand. But the 
lower Appellate Court in coming to its 
finding as to the rate of rent relied 
principally upon Ex. 7 which is said to 
be an amalnama, and the recitals in three 
pottas Exs. 1,2 and 8, the recitals being 
that the defendants are ijardars holding 
at the rent of Rs. 475 and that the term 
of their ijara at the date of pottahs had not 
expired but was to run on for another 
four years. The question therefore raised 
in this appeal is whether Ex. 7 and the 
recitals in the three pottahs are admissi- 
ble in evidence against the defendants. 

I shall first deal with the recitals con- 
tained in the pottahs. Inmy judgment 
those reeitals are not admissible in evidence. 
These pottahs were executed. in the year 
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1336 BS. They are executed in favour of 


‘the plaintiffs by some of their co-sharers. I 


do not see under what provisions of the 
Indian Evidence Act those recitals could 
be in evidence against the defendants who 
had secured their interest from the 
plaintifis and their co-sharers before the 
execution of these potiahs. If the defendants’ 
interest had been created alter the execu- 
tion of the pottehs any recital therein would 
have been evidence against them, because 
they being undoubtedly evidence as against 
the plaintiffs would have been admissible 
in evidence against the defendants as their 
assigns. ‘But having regard to the fact 
that the defendants had already acquired 
a right from the plaintiffs before the 
pottahs were executed, the recitals are like 


those in a third partly document and 
are not admissible in evidence against 
them. 


As regards Ex.7, though itis no doubt 
described as an amalnama in one part 
of the document and an ekrarin another 
part of it, it cannot be, by any stretch of 
language, an amalnama or warrant for 
possessicn given by the landlords tothe 
tenants because this document was not 
executed by or on behalf of the plaintiffs 
landlords but the tenants defendants. I 
have gone through the terms of the 
document. The document is really a com: 
bination ofa kabuliyat anda bond promising 
payment of aportion of the selami which 
was paid then and there. By this 
document the defendants took bandobust 
or lease of the property for five years. 
The rent and all the terms of the settlement 
are given in detail. The land is describ- 
ed as kharban, thatis tosay, land cover- 
ed by straw in. its natural state. I am 
prepared to accept the contention of Mr. 
Roy Choudhury that it is a kabuliyatin 
respect of agricultural land and the provis- 
ions of s. 107, Transfer of Property Act, 
have no application whatsoever, that is to 
say, for the purpose of creating a lease 
of such land, it is not necessary that the 
lease must be created by a registered 
document only. Settlement might as well 
have been made by means of oral agree- 
ment. But when an instrument has been 
executed the question is whether it is 
affected by the provisions of the Registra- 
tion Act. In my judgment, if it is a 
lease of immovable property, it is affected 
by the provisions of s. 17, sub-s. (1), cl.e 
(d), Registration Aet, and it requires 
registration, and not being registered, it 
is not admissible by reason of s. 49, 
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Registration Act, and on that ground it 
ought not to have been admitted in evi- 
dence. In the previous paragraph I have 
assumed that Ex. 7 is a kabuliyat evidenc- 
ing the terms of a lease of immovable 
property. But Mr. Roy Choudhury has 
argued before me that by this document 
no interest in immovable property has been 
created, and it is merely a contract for 
sale of straw growing on the land- and 
therefore it is a contract for the sle of 
goods and so required no registration. I 
am unable to give effect to this’ conten- 
tion. The principle in such cases has 
been formulated in the case vf Duppa 
v. Mayo (1), cited by Lord Coleridge, Chief 
Justice, in Marshall v. Green (2), at p. 39* 
and is in these words.: 

“The principle of these decisions appears to be 
this, that wherever at the time of the contract it 
is contemplated that the purchaser should derive a 
benefit from the further growth of the thing sold, 
from further vegetation, and from the nutriment to 
be afforded by the land, the contract is to be con- 
sidered as for an interesi in land but where-the 
process of vegetation is over, or the parties agree 
that the thing sold shall be immediately withdrawn 
from the ‘land, the land isto be considered as a 
mere warehouse of thething sold, and the contract 
is for goods. This doctrine has been materially 
qualified by later decisions, and it appears to be 
now settled, that with respect to implements or 
fructus industriales, etc, corn and other growth 
ofthe earth which are'produced not spontansously 
but by labour and industry, a contract for the sale 
of them while growing, whether they are in a state 
of maturity or whether they have still to derive 
nutriment from the land in order to bring them to 
that state, is not a contract for the sale of any interest. 
in land but merely for the sale of goods.” : 

It isthe admitted case of both sides 
that thestraw which was onthe land was 

not fructus industriales; it grew on the 
land ina wild state. On the terms of the 
amalnama it is- quite clear that the 
defendants were to derive benefit from 
further vegetation and from the nutriment 
to be afforded by the land. I accordingly 
hold that the amainama created an interest 
in land in favour of the defendants and 
was not merely acontract for the sale of 
goods. In this view of the matter I do 
hold that Ex.7 is not admissible in evidence 
because it is not a registered document. The 
judgment of the learned Subordinate Judge 
makes it quite clear that in arriving at 
his finding thet the rate was Rs. 475 a 
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zear, he has relied greatly if not entirely ` 


upon the aforesaid four documents. Inas- 
much as I have held that these four 
documents are not admissiblein evidence, 
(1) 1 Wms. Saunders notes, 394 (395). : 
(2) (1876) 1 C PD 35; 45 L JO P 153; 33L T 401; 
24W R175. 
- ¥page of (1876) 1 0. 
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the decree of the learned Subordinate Judgé 
must be set aside and the case remanded 
in order thatthe question as to the rate 
of rent payab'’e by the defendant may. be 
decided onthe ther evidence on the re- 
cord. It must, however, be made clear that 
the finding of the learned Subordinate 
Judge on the genuineness of the dakhilas 
produced by the defendants stands. The 
appeal is accordingly allowed and the 
case is remanded to the lower Appellate 
Court’ to be disposed of in accordance with 
law. The costs of this appeal will abide 
the result. $ 


N. Appeal allowed. . 


+. 
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of 1980 " 
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MOTILAL CHIMANRAM AND ANOTJER— » 
PLAINTIFFS” 
versus — : | 
SARUPCHAND PRITHIRAJ AND OTAERS 
—DETENDANT3 ; 
Partnership—Dissolution—Rights of partners sub- 
sequent to dissolution—Partnership, whether still 
subsists—Power of partners to bund .firm—Creation 
of novation in respect of debt owing to firm, whether 
necessary act in winding up—Pariners, when bound 
by, it—Interest—Interest on capital account of each 
partner after dissolution —Presumption—Agreement 
that no interest. to be paid on capital account, if 


“pleaded, is to be provedin Court and not before Com- 


missioner —Legal practitioner—Admission—Admission 
by Pleader of fact—When not binding on client. 
Though the dissolution of a firm causes a dis- 
solution of the partnership between the partners, the 
partnership etill subsists, but merely for the pur- 
pose of winding up ite business and adjusting the 
rights of the partners inter se, and for this purpose 
the authority of the partners to bind the firm, and 
all their other mutual rights and obligations con- 
tinue notwithstanding the dissolution. The power 
of each partner, however, extends only so far as. it 
is necessary to wind up the affairs of the firm and 
to complete transactions already begun. If a debt 
is owing toa firm, payment bythe debtor to any 
one of the partners extinguishes the claim of all the 
partners and discharges the debtor, -even though 
a particular partner or a third person is appointed 
to collect the debts owing to the firm, and whether 
the debtor is aware of such appointment or not. 
Any partner ofa dissolved firm can, -therefore, re- 
cover payment of a debt due to the firm, He can 
effectually release the debtor and also give a valid 
receipt for the debt. But neither the release nor the 
receipt will be binding on his cs-partners if the 
-receipt is given, or the relsasing partner acte in 
fraud of his co-partners and in collusionwith the 


- debtor. It isnot a necessary act in the winding up 


of a dissolved firm for a partner fo create a ‘novatio’ 
jn respect of a debt owing to the firm, That is not 
recovering a debt, but really continuing it through 
somebody else as the debtor. His partners may pres 
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viously consent to it or subzequentiy ratify or 
acquiesce in it; otherwise it is not binding upon 
them. But evan assuming that the making of a 


‘novatio’ is a necessary act in ths winding up, it, 


will still not be binding upon the co-partners, if it 
is tainted by fraud or collusion. One partner, there- 
fore, cannot, in his own authority, bind his co-part- 
ners by allowiag monies due by one firm to be paid by 
another firm with which his co-partners have no 
concern, [p, 212, col. 2; p, 213, col. 1.) 

In the absence of an express agreement, n> in- 
terest would run on the capital account of each 
partner after dissolution. Such an agreement may 
either be express or it may be inferred if the 
partners have themselves been in the habit of charg- 
ing such interest in their accounts. A stipulation 
that interest should be allowed on the capitals of 
the partners may be presumed from the usage of those 
who carried on the partnership business, But where 
interest on capital i3 payable, it stops running at 
‘the data of dissolution, unless otherwiss agread. |p 
215, col. 2.] i l 

An agreement that interest ehould not be 
paid on capital account after dissolution of part- 
nership, if pleaded, is ordinarily to be proved in 
Court and not before the Commissioner. The mere 
fact that interest on a particular basis was ‘not 
claimed in the pleadings should not preclude the 
plaintifis-from proving the same, even at a late-stage, 
in order to enable the Court to determine all the 
questions in controversy between the parties, befure 
the final desree is passed. |p. 216, col. 2.] 

Where there is no express or implied agreement, 
the parties must fall back’ upon ths legal position 
that partners are not entitled interest on the 
capital accounts even before dissolution unless there 
are profits. [p. 221, col. 1.] 

An admission of a fact by a Pleader is not bind- 
ing on the client, if it is made. under misapprehen- 
sion. Hikman v Berens (11), rėlied on. [p. 215, col. 


2) 
Mr. M. P. Amin, for the Plaintiffs. 


Messrs. K. M. Munshi and Lalji Gukal- 
das, for Defendants Nos. 1 to 4. 
Judgment.—On June 24, 1930, the 


plaintiffs took out this originating summons 
againstthe defendants for dissolution of 
the partnership firm known as the “New 
Bombay Flour Mills Company” and for an 
order that the accounts of the partnership 
should be taken and ils affairs wound up 
by and under the directionsof the Court. 
The partners of the firm, which I will short- 
ly referto as “the suit partnership,” were 
the firm of Chimanram Motilal consisting 
of the plaintiffs and defendants Nos. 2, 3 
and 4 with a ten annas share, and first 
Gefendant firm of Messrs. Sarupchand 
Prithiraj with a six—annas share in the 
rupee. Inthe firm of Chimanram Motilal 
the plaintiffs hada ten annas share, de- 
fendants Nos. 2 and 3 had a share of four 
annas, and defendant No.4 a share of two 
annas inthe rupee. The suit partnership 
purchased a flour mill in Bombay in 
October 1926, after which it commenced 
doing buginess. On or about November 2, 
1927, the suit partnership was dissolved, 
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and an‘agreement tosell off the mills was 
entered into about the same time. Tne 
sale of the mills was completed in June 
1929. Prior tothe dissolution of the suit 
partnership the firm of Chimanram Motilal 


‘was dissolved in or about June 1927, and 


the disputes, between the partners of that 
firm were referred to-arbitration, but it 


‘appears, have not yet been settled. On’ 


October 12, 1934, a-decretal order-of refer- 
ence was made to the Commissioner to 
take the usual partnership accounts of the 
suit partnership. The Commissioner made’ 
his report on March 14,1935, and ascer- 
tained that a sum of Rs. 76,192 3-9 was 
due by the suit partnership to the firm 
of Chimanram Motilal, that a sum of 
Rs. 57,692-3-9 was due by 1st defendant firm 
tothe suit partnership, and that a sum of 
Rs. 18,500 belonging to the suit partnership 
was in the hands of Messrs. Mulla & Mulla, - 
its solicitors. : i 
Two sets of ‘exceptions to the report 
have been filed,. one by lst defendant firm 
on “Aprill, 1935, and the other by the 
plaintifs on April 3, 1935. I will first deal 
with the exceptions filed on behalf of lst 
defendants. The firat six exceptions relate 
toasum of Rs. 50,000 which according to 
Ist defendants was paid by them to 
defendant No. 2, a partner of the firm of 
Chimanram Motilal, for and on account 
of that firm. The payment was made by 
making certain ‘havala’ entries to which 
I will subsequently refer. Plaintiffs denied ` 
the payment and objected to the item of 
Rs. 50,009. The objection was allowed 
by the Commissioner, and lst defendants 
contend that the objection should have 
been disallowed. It is common ground 
ihat the sum of Rs. 50,000 was not paid to 
defendant No. 2in cash, lst defendants 
case, according to the evidence of Jrijlal 
Ramjidas, the son of one of ils partners, and 
who subsequently became a partner-him- 
self, is that when the business of the suit 
partnership was closed, and the sale pro- 
ceeds of the- mill were realized, moneys 
were due to the firm of Chimanram Moti- 
Jal in its account with the suit partnership, 
that defendant No.2 as a partner of the 
firm of Chimanram Motilal asked Brij- 
lal for payment of a sum of Rs. 60,00) to 
Rs. 65,000 and Brijlal said hs would pay 
after the sale was completed. The sale 
was completed on or about June 22 or 
23, 1929, and on June 24, Brijlal offered to 
pay Rs. 50,000 to defendunt No. 2 on account 
but defendant No. 2 told him to credit the 
sum tothe account of another firm, viz., 
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the firm of Narandas Kedarnath, in the 
books of Ist defendants, and to debit it to 
Chimanram -Motilal in the books of the suit 
partnership, to which Brijlal presumably 
agreed.. It may be mentioned here that 
defendants Nos. 2 and 3 along with several 
other persons are also partners in the 
. firm of Narandas Kedarnath, but the other 

partners of the firm of Chimanram 
' Motilal, among them being the plaintiffs, 

are not partners in the firmof Narandas 
Kedarnath. ; 

In pursuanceof the agreement between 
defendant Noi 2 and Brijlal, entries were 
‘made in the journal of the suit partner- 
ship which waslying -with Ist defendants 
at their “Pedhi’ neafthe Share Bazar, debit- 
ing Rs. 50,000 .to the firm‘ of Chimanram 
Motilal, end crediting the sum to the Ist 
defendants. In the journal of lst defend- 
ants firm ‘havala’ or transfer entries were 
made, debiting Rs. 50,000 to the suit part-. 
nership, and crediting the sum to Narandas 
Kedarnath. -The ‘havala’ entries were 
admittedly made after Aso Sud 14, s. 1985 
Maru (October 17, 1929,) but-as of June 24, 
1929. The plaintiffs contend that under 
these circumstances there was really no 
payment of the sum:of Rs. 50,000 to the 
firm of Chimanram Motilal, They say that 
defendant No. 2 had no authority to receive 
the sum from Ist defendants and Ist de-. 
fendants were aware of this limitation on 
the authority cf defendant No. 2. They 

further say that the entries in the books 

` were made in collusion between Ist defen- 
dants and defendant No. 2 who was at the 
same time a partner of the firm of Chiman- 
ram Motilal, the creditors of 1st defendants, 
anda partner of Narandas Kedarnath, the 
debtors of let defendants and that the pay- 
ment isnot binding on the firm of Chiman- 
ram Motilal,ncr upon the plaintiffs as the 
partners of that firm. 

This being the nature of the transaction, 
several Important questicns of law and fact 
arise fcr consideration, They very first 
question, in the forefront of the inquiry, 
is whether defendant No. 2 asihe partner 

_ of a diesolved firm, viz. the firm of Chiman- 
ram Motilal, could transfer the credit of 
_ Rs. 50,000 due to the fim hy Ist defendants 
to the firm of Narandas Kedarnath, thereby 
making tke latter firm tke debtors instead 
of Ist defendants firm; and, if so, whether 
the transfer was properly and regularly 
made, or was tainted by fraud or collusion. 

It is provided under s. 263, Contract Act, 

1872, which applies “to this case, that the 
rights and obligations ofa partner after 
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dissolution of the partnership continue in 
ell things ‘necessary’ for winding up the 
business of the partnership. Pollock and 
Mulla in their Commentaries on the Con- 
tract Act, Edn. 6, point out that this section 
was no doubt meant toexpress the English 
Law on the subject, and that it should be 
read with sufficient emphasis on the word 


‘necessary’. The continuing autherity of 


the partners for purposes of windirg up is 
described in para. lin s.47,Indian Partner- 
ship Act of 1932 as follows:— 

“After the dissolution of a firm, the authority of 
each partner to bind the firm, and tbe other 
mutual rights and obligations of the partners, 
continue notwithstanding the dissolution; so far 
as may be necessary to wind up theaffairs of the 
firm and to complete transactions begun but un- 


finished at the time of the dissolation, but- ñot other- 
wise." 5 


There is a proviso to the section with 
which we are not concerned. This section 


is based on s. 38. English Partnership Act. 
The only distinction between s. 263, Indian 


Contract Act and s. 47, Indian Partner- 
ship Act, is that instead of the words 
“the rights and obligations of tke part- 
ners” we have a fuller expression, viz. 
“ihe authority of each partner to bind the 
firm, and the other mutual rights and 
obligations of the partners.” Both sections 
no dcubt refer tothe mutual rights and 
obligations of the partners after dissolution, 
and from the wording of s. 47 it seems that 
even the authority cf a partner to bind the 
firm isone of the mutual righis and ob- 
ligations of the partners in the winding up 
ofthe firm. It is, therefore, clear that 
though the dissolution ofa firm causes “a 
dissolution cfthe partnership between the 
partners, the partnership still subsists, but 
merely for the purpose of winding up its 
business and adjusting the rights of the 
partners inter se, and for this purpose the 
authority of the partners to bind the firm 
and all their other mutual rights and 
obligations ccntinue notwithstanding the 
dissolution. The power of each partner, 
however, extends only so far asitis ne- 
cessary to wind up the affairs of the firm 
and to complete transactions already be- 
gun. It hasbeen held that. if adebt is 
owing to a firm, payment by the debtor 
to any cne of the partners extinguishes 
the claim of all the partners and discharges 
the debtor, even though a particular part- 
ner or'a third person is appointed to 
collect the debts owing to ihe firm, and 
whether the debtor is aware of such ap- 
pointment or not. Any partner of a dis- 
solved firm can, therefore, recover pays 
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ment ofadebt due to thefirm. He can 
effectually release the debtor and also give 
a valid receipt forthe debt. Bat neither 
the release nor the receipt will be binding 
on his co-partners if the receipt is givea, or 
the releasing partner acts in fraud of his 
co-partners and in collusion with the deb- 
tor: Farrar v. Hutchinson (1), Henderson 
& Smith v. Wild (2) ‘and Palaniappa 
Chettiar v. Veerappa Chettiar (3). 

A partner can also accept a bill of ex- 
change for a debi: King v. Smith (4). He 
has, however, no authority to acknowledge 


adebt, or by his act or admission to involve ' 


his co-partners in any new legal liability. 
Counsel for lst defendants thereupon 
contended that if a partner in a winding 
up can recover a debt due to the firm, 
he can also deal with it after recovery 
in any manner he pleases. That proposi- 
tion, however, issubject tothis gualification 
thatthe dealing in order to be binding on 
the co-partners must be necessary in the 
winding up. It is pointed outin Lindley 
on Partnership, Edn. 9, at p. 195, that 
although a partner has power to receive 
payment of a debt and to give a discharge 
for iton payment, it does not follow that 
he has power to compromise or settle the 
debt in any way he likes without payment. 
Nor can he discharge a separate debt of 
his own by agreeing thal it shall he set 
off against a debt duetothe firm. It is 
of course open tothe co-partners either to 
ratify the act of the partner which is 
primarily not binding on them, or to 
acquiesce in it. But otherwise the act 
must be an act necessary in the winding 
up of the partnership. 

It was also contended on behalf of Ist 
defendants that it was competent for a 
partner of a dissolved firm to transfer a 
debit balance due by the firm from one 
creditor to another, and that he could also 
transfer a credit balance due tothe firm 
from one debtor to another, provided that 
in either case the transaction was not 
fraudulent nor collusive. Counsel relied 
principally on two old English cases. In 
Beale v. Caddick (5) it was held that a 
partner had power to bind his co-partner 
by assenting tothe transfer of a debt due 
10 both of them in account with one Bank 

(1) 839) 9 Ad. & R 6il; LP & D437;8LI QB 
107; 2 W W & H 108. 

(2) (1811; 2 Camp. 561; 170 E R, 1232. 

(3) 4L M446; 44 Ind. Cas. 466; A I R 1918 Mad, 238; 
3iML J4ll. 

(4) (1829) 4 Gar, & P 108, 

(5) (18572 H & N 326; 26 LJ Es, 356; 29 L T 355; 
157 E R 135, 
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to an account with another. That was, 
however, not th2 case of a dissolved firm; 
it was the case of a going coricern. The 
other case is Lacy v. M'Netle (6) in which 
A who was indebted to B & Co., was re- 
leased by B & Co., on his assigning to B& 
Co., a debt due tohim by C & Co. Notice 
of the assignment was-given to a partner 
of C & Co., who promised to pay B& Co., 
the debt owing by C & Co., to A. B &Co., 
sued C & Co., for moneys had and received. 
C & Co. had been dissolved as to some of 
its members only, and in the course of the 
argument the Court doubted ‘whether that 
was a dissolution of the partnership in the 
Proper sense of the word. It was, however, 
held that a promise to pay made by one 
partner for and in the name of the rest, 
coupled with the declaration that a notice 
of the assignment to the other partners of 
C & Co., would have made no difference, 
was a perfectly good promise to bind the 
other partners. lt was, therefore, argued 
that if a debit balance could be transferred 
by a partner as in those two cases, why could 
not a partner transfer a credit balance, as, 
in the present case? Counsel stated that 
this would follow from the propositions, that 
a partner could recover a debt in the wind- 
ing up of his firm, that a debtor would be 
discharged if he paid the money to anyone 
of the partners, and that the partner who 
recovered the debt could deal with it in 
any manner he chose. It was also argued 
that each partner’s agency, as described in 
s. 251, Contract Act, continued after dis- 
solution, and could only be terminated, or 
any specialagreement amongst them could 
be given effect to, by a suit in which either 
a Receiver was appointed or an injunction 
granted restraining one partner from res 
ceiving money due to the firm. Counsel 
further contended that a partner of a dis- 
solved firm could also effect a ‘novatio’ by 
substiluting one debtor to the firm -for 
another and that is what has happened in 
this case. J think itis quite clear that the 
act done or transaction entered. into by 
the partner of a dissolved firm must satisfy 
the main requirement of the law that it 
is an act or transaction which is ‘necessary’ 
in the winding up. The winding up only 
can be proceeded with after dissolution, 
and no other business can be carried on 
inthe name of the firm. As pointed out 
by Halsbury, Vol. 22, para. 194: 

“After dissolution, the partnership subsists merely 
for the purpose of completing pending transac- ° 
tions, winding up the buSiness, aad adjusting the 


rights of the partners; and for thesa purposes, and 
(6) (1824) 4 Dowl. & Ky. 7. 


4 


had 
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these only, the authority, rights and obligations of 
the partners continue.” 


What was the nature of the transaction 
in this case? Defendant No. 2 as the part- 
mer of the firm of Chimanram Mctilal, who 
were the creditors of lst defendants; told 
Brijlal who represented Ist defendants to 


. pay the sum of Rs. 90,000 to Chimanram 


Motilal, not in cash, but by appropriating the 
sum towards payment of adeht due to lst de- 
fendants by the firm of Narandas Kedarnath 
in which he and defendant No. 3 and others 
were partners, but in which the plaintiffs 


had no concern, thereby making Narandas . 


Kedarnath the debtors of Chimanram Motilal 
instead ‘of Ist defendant firm. Could it be 
said that such a transaction was necessary in 
the winding up of the firm of Chimanram 
Matilal, and binding upon it and upon the 
plaintiffs who were its partners? It is no- 


body’s case that all the partners of Chiman-. 


ram Motilal, ratified the transaction after- 


wards or acquiesced in it. Jt was a irane 


saction in which the duty of defendant 
No. 2, as partner of the creditor firm of 
Chimanram Motilal might have conflicted 
with his inlerest as a partner of the debtor 
firm of Narandas Kedarnath. He might 
have been interested in wiping off the lia- 
bility of Narandas Kedarnath to 1st defen- 
dants, to the extent of Rs. 50,000 thereby 
allowing Ist defendants to wipe off their 
liability pro tanto to:’Chimanram Motilal, 
whereas his partners might not have been. 
The firm of Narandas Kedarnath had an 
account with Ist defendants, but there was 
no account of Chimanram Motilal and 
Narandas Kedarnath at the material dates 
in 1929. The partners of Chimanram Moti- 
lal had disputes inter se, and Brijlal repre- 
senting lst defendants knew, or at any 
rate had heard of, the same. 


Itis true that there is no authority in 
point which lays down that knowledge of 
such disputes puts the debtor under any 
particular obligation not to pay the debt 
to one of the partners cf the creditor firm. 
If knowledge of an agreement or arrange- 
ment among the partners of a dissolved 
firm not to call in the debts cr that debis 
due tothe firm should be paid toa parti- 
cular partner or person only, does not im- 
pose any such obligation, knowledge of 
disputes among the partners of the creditor 
firm may also not prevent the debtor making 
his payment, though it should put the 


, bona fide debtor on his guard before mak- 


ing a payment, Ido not think it can be 
sgid that a joint payment of a debt to all 
the partners ora joint receipt by the part- 


167 10 
ners is strictly necessary. The statement of 
Lord Pkillimore, in Gopala Chetty v. Vijaya- 
raghavachariar (7) viz, that if a debt 
is due to a firm, and both the ex partners 
are alive, the debtor can only safely pay 
upon ihe receipt of both does not really 
apply in this case. Tt was applicable only 
in the peculiar facts and circumstances of 
that case in which the partnership had been 
dissolved and all the accounts taken, and 
each partner had paid his share of the 
debts and received his share of the profits; 
and then it turned out afterwards that 
there was an item to the credit of the partner- 
ship which was ‘either forgotten or treated 
as valueless, but afterwards became of 
value and [el] in. Fa such a case*a joint 
receipt would be necessary. But I do not 
think a joint receipt by the partners ofa 
dissolved firm for a debt is ordinarily neces- 
sary inthe winding upof afirm. The ob- 
jection to the payment of Rs. 50,000 in this 
case is not that there was no joint receipt 
passed by all the partners of Chimanram 
Motilal. Whatis objected to is that de- 
fendant No. 2, by reason of his peculiar 
position as a partner of a creditor firm and 
a partner of a debtor firm at the same time, . 
has acted in a manner which might be 
prejudicial to his co-partners and certainly 
not necessary ip the winding up. He him- 
self may have no objection to make Naran- 
das Kedarnath the debtors of Chimanram 
Motilal instead of Ist defendants, but the 
other partners of Chimanram Motilal may 
have had such objection, and the plaintiffs 
did in fact object to the payment of the 
Rs. 50,000 in this manner after they had 
taken inspection of the relevant entries in 
the books. 

In my opinion it is not a necessary act 
in’ the winding up of a dissolved firm for 
a partner to create a ‘novatio’ in respect 
of a debt owing to the firm. That is not 
recovering a debt, but really ccntinuing it 
through somebody else as the debtor. ~ His 
partners may previously consent to it or 
subsequently ratify or acquiesce in it; other- 
wise it is not binding upon them. But 
even assuming for the sake of argument 
that the making of a ‘novaiio’ is a neces- 
sury act in the winding up, it will still not 
be binding upon the co-partners, if it is 
tainted ky fraud or collusion. There is no 
fraud nor collusion charged: in the plaint, 


(7) (1922) -1 A C 488; 74 Ind. Cas, 621; 49 I A 181; 
AIR 1922 PO 115; 45M 378;91 L J PO 233; 127 
L T192; 38 T L R442; 30 M LT 283; (1922) M W N 
385; 16 L W 200; 26 © W N977; 43 M `°L J 305; 24 
Bom. L R 1197; 20 A Ld 862; 36 O Lg 308 (P 0). - 
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though the plaintiffs had inspection of the 


books and the entries before taking out the’ 


originating summons. In the atLorney’s corres- 
pondence which had previously ensued be- 
tween the parties, the plaintiffs have aileged 
that 1985 defendants in collusion with defend- 
-ants Nos. 2, 3 and 4 have been putting off 
making up the partnership accounts in spite 
of the plaintiffs’ repeated demands, but lst 
defendants denied the charge. 


iffs, however, alleged in the objections 


brought in by them that the ‘havala’ entries’ 


in respect of the sum of Rs.-50,000 in the 
partnership books of account appear on the 
face of them to be collusive and made ata 
much later stage. Their Counsel contend- 
ed that the entries were made after the 
correspendence commenced on or about 


October 29,1929. lt is admitted that the’ 


‘havala’ entry in lst defendants’ journal 
was not made on June 24, 1929, but was made 
sometime after October 17, 1929. The 
precise date on which it was made is un- 
certain according to Brijlal’s evidence, but 
he stated that it was not made after Diwali, 
i.e. alter Ist November 1929. It may be 
here pointed out that Ist defendants took 
nearly a week to reply to the plaintiffs’ 
letter of October 29, 1929. 

In his evidence, Brijlal stated that he 
had asked his clerk, Madanlal, to enter 
the ‘havala’ but Madanlal forgot to carry 
out his instructions, and that Madan- 
jal must have possibly found out at Diwali 
or prior to iton making up the accounts 
that the‘ havala’ entry had not been made, 
and so he must have had made it up at 


the time. In his cross-examination, how- 


ever, Brijlal’s explanation was a little 
different. He said that Madanlal told him 
whilst comparing the accounts that he had 
omitted to enter the ‘havala’, and Brijlal 
told him that he could enter it even then. 
The entry inthe journal of the suit part- 
nership appears also on the last page, 
and it was. suggested by plaintiffs’ Counsel 
that it was made at the same time as the 
‘havala’ entry in the journal of Ist defen- 
danis. He particularly relied on Brijlal's 
answer in cross-examination that until the 
‘havala’ entry was actually made in 
O.tober, though as of June 1929, no entry 
was made anywhere in any of the books 
of lst defendant firm’ in respect of this 
sum of Rs. 50,000. At the same time it 
is clear that in or about June 1929, all 
the sale preceeds of the mills had been 
realised, und there isan entry under. date 
June 26, on the same page showing the 
last balance of the sale proceeds that were 
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realised, I am constrained to say that the 
entries are not altogether free from doubt, 
but, as it has always been held, suspicion 
is not proof of fraud. < 


There are, however, other surrounding 
circumstances which the Court has io 
consider in arriving at its conclusion. At 
all material dates in dispute the firm of 
Chimanram Motilal had no account with 
the firm of Narandas Kedarnath,. nor had 
Narandas Kedarnath any account ‘with 
Chimanram Motilal. For all practical pur- 
poses Narandas Kedarnath were strangers 
to Chimanram Motilal. Narandas Kedar- 
nith had an account with Ist defendants 


‘and it seems moneys were owing to the 


lst defendants in thataccount. Plaintiffs" 
Counsel suggested in his cross-examination 
of Brijlal that apart from monetary 
dealings between the two firms, lst defen- 
dants were also partners in the firm of 
Narandas Kedarnath or were interested in 
Narandas Kedarnath. This was denied by 
Brijlal, and all that the plaintiffs’ witness, 
Dwarkadas Bhimraj, the son of plaintiff 
No. 2, could say was that it appeared 
that Ist defendants were partners with 
Narandas Kedarnath. Later on in his 
cross-examination he said that lst defen- 
dants had asbarein the firm of Narandas 


. Kedarnath and that he had once asked 


Joharmal, ‘the chief partner in Ist defen- 
dant firm, about it, and -Joharmal had 
said that thit was so. The evidence on 
this point, however, is not conclusive, and 
I cannot, therefore, hold that Ist defendant 
firm had share in the firm of Nerandas 
Kedarnath. Defendants No. 2 and 3, 
however, who are brothers, are related to 
Joharmal. I have already stated before, that 
defendant No. 2 was at the time a common 
partner of the firm of Chimanram Motilal 
and the firm of Narandas Kedarnath 
and as a partner of Narandas Kedarnath 
he might have been interested, and probably 
was interested, in the “novatio”, whereas the 
plaintiffs were not. i 


He was present all the time at the 
hearing on the reference before the Com- 
missioner, bub he was not called as a wit- 
ness nor did he give evidence on his own 
behalf. The only witness called on behalf 
of Ist defendants was Brijlal. It is difficult 
to understand why it was thought necessary 
to call only one.party to the agreement and 
nos- the other, when the latter was really 
the man who had first moved in the matter 
and knew all about the transaction ; see Gur- 


q 
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baksh Singh v. Gurdial Singh (8). Qounsel 
for Ist defendants argued that the onus 
of prcvirig fraud or collusion, which is 
akin to fraud, wason the plaintiffs, and 
iat they had failed to prove it, and that 
therefore it was not necessary to call de- 
fendant No. 2. It was, however, for lst 
defendants not only to prove the transac- 
tion, but to show that it was perfectly 
bona fide. There should be sufficient and 
cogent proof of the “novatio". Brijlal cnly 
stated that defendant No. 2 asked him to 
transfer the sum of Rs. 50,000 from tke 
account of Chimanram Motilal to Narandas 
Kedarnath; and he did so. The , name of 
defendant No. 2 does not appear in any 
of the entries. The books of Narandas 
Kedarnath were not putin. Corresponding 
entries were probably made in the books of 
Narandas Kedarnath, but they were not 
proved. The -evidenceon the record is, in 
my opinion, incomplete. It also appears 
that defendants Nos. 2,3 and 4 are noton 
good terms with the plaintiffs. In fact they 
refused to join the plaintiffs in the origin- 
ating summons, and were, therefore, im- 
pleaded as party defendants. 

Taking all these circumstances into con- 
sideration I am not satisfied that this trans- 
action is above board. I sm inclined to 
hold that it was entered into in collusion 
between lst defendant firm and defendant 
No. 2. Counsel for Ist defendants argued 
that the firm had in no way benefited by 
the transaction. I am notso sure of that. 
There is no evidence as to the financial 
position cf the firm of Narandas Kedarnath, 
and their account with Ist defendants 
was closed in or about October 1930. The 
lst defendants got rid of their liability to 
pay Rs. 50,000 to the firm of Chimanram 
Motilal, and by crediting the amount io 
Narandas Kedarnath diminished to thit 
extent the liability of Narandas Kedarnath 
who may or. may 10t have been ina 
position to pay off the entire amount due 
by them to lşt defendanis. Counsel 
further argued that it would be a great 
hardskip now to hold lst defendanis 
liable for the sum, as their claim against 
Narandas Kedarnath was barred. But that 
in itself isno argument, if the transaction 
is not binding on all the partners of 
Chimanram Motilal, The lst defendants 
knew very well when the originating sum- 
mens was taken out that plaintiffs disputed 


(8) 29 Bom. L R 1392; 105 Ind. Cas. 220: AT R 
1927 P O 2C; 460 L ol 272; 2M L J 382; (1927) 
MW N778; 40 WIN 935; 28P LR &67; 3230 WN 
119 (P 0). . 
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the payment of the sum of Rs. 50,000 
by lst defendanis in the manner in which 
it was paid. 

- They could have then adopted such pro- 
ceedings as they might have been advised 
io take against Narandas Kedarnath, but 
they chose not to do so. In my opinion the 
learned ` Commissioner was right in holding 
that defendantNo. 2 could not bind Lis 
co-partners by allowing moneys due by one 
firm to ke paid by another firm with which 
his other partners except his brother 
defendant No. 3 had no concern. I there- 
fore hold that the alleged payment of 
Rs. 50,009 does nob in law amount to a 
payment tothe firm of Chimanram Moti- 
lal, and therefore exceps. Nos. 1 to 6 filed 
by Ist defendant firm must be dismissed. 
I will deal with exceps. Nos. 7 and 8 
later. The exceptions filed by the plaintiffs 
are referable to surcharges Nos. 3 and 4 
of the surcharges brought in by them. 
Surcharge No. 4 is consequential upon 
surcharge No. 3. The plaintifs have sur- 
charged the sum of Rs. 1,75,558-0-3, being 
the amount of interest payable to Messrs. 
Chimanram Motila) on their capital account 
at the rate of seven and ahalf percent. up to 
October 11, 1934, and further inlerest 
from October 12, 1934, ill payment. 
October 12, isthe date of the decretal 


„order of reference to the Ocmmissioner. 


The ground of the surcharge is stated as 
follows: 

“As regards the capital account, it was agreed that 
interest was to be charged at the rate of seven and 
a half per cent. with yearly rests and accordingly 
interest was charged at the end oi the year 1926." 

The learned Commissioner came to the 

conclusion that in making up ike accounts 
no interest should be allowed to either 
party afler the date of the dissolution of the 
suit partnership, and he directed that the 
accounts should be made up on that basis. 
At the third meeting kLefore the Commis- 
sioner, held on February 25, 1935, Mr. 
Munshi cn behalf of lst defendants made a 
statement which the learncd Commissioner 
has taken down as follows: 
: “A note may be taken that we are agreed that 
interest and the capital account is to be calculated at 
seven and a half per cent, and on the current account 
at four per cent.” 

Counsel on behalf of plaintiffs and also 
on behalf of defendants Nos. 2, 3 and 4 
agreed. Thereafter the surcharges were 
discussed. Mr. Amin on behalf of the plain- 
tiffe said as follows: 

“Surcharges Nos. 2, 3 and 4 will depend on the find- 
ing onthe item of Rs. 50,000, and after it is decid- 
ed items of interest will be adjusted, there being no 
dispute as to the rate of interest.” - . 
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. Mr. Lalji on behalf of defendants Nos. 2, 
3 and 4 said that the statement was ccr- 
rect, and Mr. Munshi on behalf of Ist de- 
fendants stated: “I agree”. He further 
stated that only objection No. 2, viz., the 
objection as to the sum of Rs. 50,000, re- 
mained to be determined. The objection 
was then gone into. Evidence was led 
on behalf of the parties, and the Com- 
missioner gave his judgment on March ll, 
1935. Thereafter there was considerable 
discussion as to what Mr. Munshi meant 
when he stated on February 25, 1935, “1 
agree,” and the learned Commissioner found 
that Counsel had not applied his mind to the 
question whether in Jaw interest could run 
as against lst defendants after the date of 
dissolution, and was only considering: the 
question as to the rate of interest, and the 
question whether interest should be simple 
or compound with periodical rests. He 
held that.the statement could not be used 
as an admission binding on Ist defendants. 
Plaiatif's, on the other hand, contend that 
the learned Cemmissioner . ought to have 
held thatit was admitted.on behalf of 
Ist defendants that interest was agreed to 
be paid inthe capital account at the rate 
of seven and a half per cent. per annum 
with yearly rests up tothe date of pay- 
ment, andthat only the amount of the 
said interest was to be affected according 
as the objection tothe item of Rs. 50,099 
was allowed or disallowed. It was also 
argued that the admission made by Counsel 
was one of fact and that his clients, Ist 
defendants, were bound by it. Mr. Munshi 
stated tothe Commissioner and also said 
it to the Court that when he said that he 
agreed he said so under some misappre- 
hension, and that the Court would not 
hold his clients bound byit. He said it 
never occurred to him that what he “agreed” 
to- would be construed to apply to a 
matter which involved as biga sum as 
Rs. 1,75,000 odd. On the other hand Mr. 
Amin stated that there was no misappre- 
hension, that the admission was or must 
be presumed to have been made on ins- 
tructions, and that Counsel could not go 
behind it. 

In order to show that there was no room 
for misapprehension, he wanted to tender 
the partnership account filed by Ist defen- 
dants before the arbitrator Mr. Tarapore- 
wala in which it is alleged that lst defen- 
dants had themselves charged interest on 
their capital account at the rate of seven 
and ahalf per cent. with yearly rests up 
to the date of payment. The learned Com- 
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missioner, however, rejected: the applica- 
tion as being irrelevant, and in my opimion 
rightly. I do not think that the admission 
was merely an admission of fact. It has 
been well established that in the absence 
ofan expressagreement no interest would 
run on the capital account of each partner 
after dissolution. Such an agreement may 
either be express or it may be inferred if 
the partners have themselves been in the 
habit of charging such interest in their 
accounts. A stipulation that interest 
should be allowed on the capitals -of the 
partners may be presumed from the usage 
of those who carried on the partnership 
business. But where interest on capital is 
payable, it stops running at the date of 
dissolution unless otherwise agreed: . see 
Barfield v. Loughborough (9) practically 
overruling the decision in Pilling v. Pilling 
(10). Idonot think Counsel intended to 
give up this contention of law with regard 
to avery large sum of interest, and when 
he said that itemsof interest would be 
adjusted, the rate being admitted to be 
seven and a half per cent., Ido not think 
he intended to mean thatthe items were 
merely to be worked out arithmetically 
without further argument. Secondly, Coun- 
sel seems to have inadvertently expressed 
himself in a way as to make his agreement 
far more extensive than he thought or 
meant ibto be. Evenif it is held that the 
admission is one purely of fact, which [E 
doubt, 1st defendants are not hound if it 
was made under a misapprehension: see 
Hickman v: Berens (11). It was not a case 
as Kekewich, J, pointed out in his judg- 


-ment which was overruled by the Appeal 


Uoart, where Counsel miscalculated the 
pecuniary value of his concession or ‘Look 
any chance. 
. The amount of interest was assessed 
and is clearly mentioned in the surcharge, 
so that there was ro chance of any mis- 
calculation. J£there was misapprehension, 
as Counsel says there. was, 1 do not see 
any reason why.a Court should be depriv- 
ed ofits general authority to do justice 
between the parties either on account of 
an unauthorised act of Counsel or an 
admission which was inadvertently made. ‘I, 
therefore, hold that lst defendants are not 
precluded from raising the lega! contention 
whether any interest could be allowed on 


(9) (1872) 8 Oh. Al; 42 L J Oh. 179; 27 LT 199; 
LW R86 


GJ &Sm,162; 46 E R 599. 


5) 3D 
10) (1895) 2 Ch. 638; 12 602; 64L J Ch. 785; 73 


(11) (1895) 2 Ch. 
L T 322. 
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the capitals after the date of dissôlution 
in the taking of the accounts. $ 

The next question is whether the plain- 
tiffs should have been allowed to lead 
evidence to prove the agreement mentioned 
in the ground of surcharge No. 3, viz., that 
interest was tọ be charged atthe rate of 
seven and a half per cent. with yearly rests 
on the capital amount. The Ist defendants’ 
Counsel argued that in the firs’ place the 
agreement was not clearly stated, and, 
secondly, that ithad not been expressly 
pleaded in the plaint nor referred to in 
any other document or correspondence 
before and there was no direction ta the 
Commissioner totake the partnership ac- 
counts on the basis of the alleged agree- 
ment. Ido not agree with the contention 
that the agreement has not been clearly 
stated. The agreement as stated is that 
interest ' wasto be charged at the rate cf 


seven and a half per cent. with yearly rests. 


on the capitals, and in accordance with 
the agreement interest was charged at 
the said rate until the end of 1926, i. e. 
before the dissolution of the partnership. 
It cannot be said that interest was aciually 
charged at that rate onthe capital account 
hefore dissolution because the agreement 
was to charge it only up till the date of dis- 
solution and not thereafter. n 

The next question is whether the plaintiffs 
should have been allowed to lead evidence 
10 prove the express agreement before the. 
Commissioner, and whether they should be 
allowed to prove ihe same even at this 
stage in Court. Itis true thatit has not 
been pleaded. Jf it had been pleaded, it 
would ordinarily have had to be. proved in 
Court, and not before the Commissioner. A 
reference tothe Commissioner to take the 


accounts on the footing of such an agree-. 


ment, if and when proved before the Com- 
missioner, would be outside the scope of 
8.75 and O. XXVI, Civil Procedure Code. 
In a suit for dissolution of partnership and 
the taking of partnersbip accounts tke 
Court usually passes a preliminary decree 
declaring the proportionate shares of ihe 
parties, fixing the day on which the part- 
nership stands, or is deemed to have been 
dissolved, and directing such accounts to 
he taken and other acts to be dene as it 
thinks fit under the provisions of O. XX, 
r. 15 of the Code.: 

The Commissioner has no power to decide 
questions relating to the terms of the part- 
nership, its duration, or the shares of the 
partners. He is bound by the terms of the 


decretal order of reference, and under the. 
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decretal order of reference dated Octo- 
ber 12, the suit was referred to him to take 
an account of all the dealings and transac: 
tions among the partners of the suit part- 
nership, and to ascertain and report what 
balance, if any, was due from or by one of 
the partners to the other after making all 
just allowances. No olher specific direction 
was given, and Counsel for the plaintiffs 
contended that the Commissioner was not 
precluded from going into the question of 
this agreement. He argued that the decree 
had no reference whatever to the mode in 
which eaczounts were to be taken, and this 
was a question which properly arose upon 
the taking of the accounts. He relied on 
the observations of Turner, L..J.,in the case 
which I have already referred to before in 
Pilling v. Pilling (10). Ido not agree that 
this is merely a qnes‘ion as to the mode of 
taking accounts. 

The question which arose in that suit, viz., 
whether accounts ought to be taken ac- 
cording to the books of accoant or accord- 
ing to the articles of partnership, was such 
a question. But the proof of an agreement, 
which forms an exception to tke general 
rule of law, that no interest is to be al- 
lowed in the capital account afler dissolu- 
tion, is nota matter concerning the mode 
of taking accounts. I do not also agree 
with the contention of Counsel for Ist de- 
“fendants that the decretal order of reference 
operates as res judicata on all points not 
dealt with by it, on the analogy of Expln. 5 
to s. 11, Civil Procedure Code, which pro- 
vides that any relief claimed in ihe plaint 
which is nob expressly granted by the 
decree shall te deemed to have been re- 
fused. No relief in the plaint on this ori- 
ginating summons was claimed on the basis 
of the agreement put forward by the plain- 
tiffs at the hearing before the Commis- 
sioner, and it therefore cannot be said that 
it must be deemed to have been refused. 

The mere fact that interest on a parti- 
enlar basis was nct claimed in tLe plead- 
ings should not preclude the plaintiffs from 
proving the same, even at this stage, in 
order to enable ths Court to determine all 
the questions in controversy between the 
parties, before the final decree is passed. 
The amount involved is avery large one, 
and I think I should in fairness to the 
plaintifis allow them to lead evidence in 
Court to prove the alleged agreement, viz. 
that interest was to be charged at the rate 
of seven andahalf per cent. per annum 
with yearsy rests on the amount standing 
to the credit of the capital aceoumt of the 
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partners till payment. Ireserve the costs 
of and incidental to this further inquiry, I 
may here refer to the judgment of the 
Privy Council in Ahmed- Musaji Saleji v. 
Hashim Ebrahim Saleji (12),-in which the 
report of the Assistant Referee showed that 
large sums, forming part of the assets, were 
in the hands of the appellants, and had 
been used by them in continuing the busi- 
ness of the partnership after dissolution, 
for their own benefit. Interest was not 
claimed'in the plaint, but was allowed on 
the principle of law stated in the judg- 
ment. 
9 filed on behalf of the plaintiffs must be 
dismissed. The remaining exceptions filed 


on their behalf, and exceptions Nos.7 and‘ 


8 filed bn behalf of 1st defendants, will stand 
over until the determination of the question 
relating to the alleged agreement. 

December 10.+ The remaining exceptions 
came on for hearing again for the deter- 
mination of certain questions which re- 
mained to be considered. The questions 
are: (1) Whether there was an agreement 
as alleged between the iwo partners of the 
suit partnership that interest was io be 
charged at the rate of seven and a half 
per cent. per annum with yearly rests on 
the amount standing to the credit of the 
capital account of each of the partners 


from the date of its dissolution until pay-, 


ment; (2) whether interest is payable on 
the capital amounts of the partners before 
and upto the date of dissolution; and (3) 
whether the plaintiffs are entitled to in- 
terest on the sum of Rs. 50,000 which, as I 
have held, was not a proper and legal pay- 
ment to the firm of Chimanram Motilal, 
and, if so, at what rate, and from what 


dite? There was no specific provision in 


the Contract Act for payment of interest to 
partners in their capital account. It is, 
however, pointed out in Lindley on Part- 
nership, Edn. 10, p. 465, that patners are 
not entitled to interest on their respective 
capitals unless there is some agreement to 
that effect, and that such an agreement 
may be inferred if they have themselves 
been in the habit of charging such in‘erest 
in their accounts. Later on, on the same 
page, itis stated that where interest on 
capital is payable, the interest stops at the 
date of dissolution unless otherwise agreed. 
In this connection I may also refer to the 
observations of Lord Selborne, L. C., in 


(12) 421 A91; 28 Ind. Cas. 710; A IR1915 P 0; 
liv; 42 O 914; 19 O W N 449; 17 ML T3123,2 L 
W 377, 210 LJ3419; 13 A LJ 510:17 Bom, LR 
432; 29 MPL J 70; (1915) M W N 485 (P C): ` 


In the result, exceptions Nes. 3 to - 
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Barfield v. Loughborough (9), that, (p. 3*): 

“A claim to have partnership accounts, subsequent 
to the dissolution of a partnership taken with in- 
terest as between the partners, must (in the absence 
of any facts raising particular equities) be ‘main- 
tained, if at all, upon the footing of an agreement 
to that effect.” > 

The agreement alleged by the plaintiffs 
in the ease before me is that interest was 
to be charged on the amount standing to 
the credit of the capital accounts of the 
partners at seven and a half per cent. per 
annum with yearly rests. Plaintiffs’ Coun- 
sel at the resumed hearing stated that the 
agreement was to pay interest “irrespec- 
tive of profit or loss.” Those words “ir- 
respective of profit or loss” were not in the 
agreement mentioned to me. The plain- 
tiffs, therefore, have to prove the agree- 
ment as originally alleged, and the onus of 
proving it is on them. At this hear- 
ing only the plaintiffs and 1st defendants 
firm appeared through their respective 
Counsel, Defendants Nos. 2,3 and 4-have 
not appeared. Two witnesses were examin- 
ed on behalf of the plaintiffs with regard 
tothe alleged agreement for payment of 
interest after dissolution, viz., plaintiff No. 1. 
Motilal Chimanram and Dwarkadas Bhim- 
raj, the son of plaintiff No.2. Plaintiff 


No. 1 was the senior and principal partner . 


of the firm of Chimanram Motilal until its 
dissolution. He said than the flour mills in 
question were fir:t purchased in 1925 in 
partnership between his firm of Chimanram 
Motilal and Basantlal Gorkhram and 
Hansraj Kanji and that the shares of those 
three partners were six annas, six ‘annas, 
and four annas in the rupee, respectively. 
That partnership, which I will call the old 
partnership, continued till about October 24, 
1926, when owing to some disputes between 
Motilal and Basantlal Gorakhram it was 
dissolved. Before dissolution, however, it 
was suggested by the partners that the 
mills should be put up for sale by private 
auction, and pending the sale there were 
negotiations between plaintiff No. 1, re- 
presenting the firm of Chimanram Motilal, 
and one Joharmal Sarupchand, represent- 
ing Ist defendant firm, to form a new _part- 
nership which would purchase and work 
the mills. There was an interview about 
twoor three days before the auction was 
held at. which plaintiff No.1 and Joharmal 
were present. The interview was at the 
pedhi of Chimanram Motilal. Defendant 
No. 2, Narandas Pokermal, was also present. 
In fact defendant No. 2 was the person. 
who was sent by plaintiff No. 1 to fetch 


*Page of (1872) 8 Oh, A— [Hd] > 





. 


a 


Joharmal for the interview. Plaintiff No. 1 
said that Dwarkadas Bhimraj was also 
present at the interview. Joharmal could 
not remember whether Dwarkadas was or 
was not present, but defendant No. 2 was 
pésflive that he was not. There is no dis- 
pule that a new partnership was formed be- 
tween the firm of Chimanram Motilal and 
the firm of Sarupchand Prithiraj, and that 
the shares of the new partners were fixed 
at ten annas and six annas inthe rupee, 
respectively. 
| It is also admitted that there was a talk 
about the capital to be brought in by the 
new partners and Joharmal agreed that: 
his firm of Sarupchand Prithiraj would 
bring in about three to four lacs of rupees, 
and the rest would be brought in by the 
firm of Chimanram Motilal for the working 
of the mills. There was alsoa talk about 
the payment of interest on the capital to 
be brought in by the partners, and it was 
agreed that interest was to be paid at the 
rate of ten annas per cent, per mensem with 
yearly reste. So far there is no dispute, 
Joharmal however alleged that he told 
plaintiff No. 1 that the partners of his firm 
would not be able to attend to the business of 
the suit partnership, and that Brijlal Ramji- 
das would be the real partner and attend to 
the business. Defendant No. 2 who gare 
evidence on behalf of lst defendant firm has 
corroborated Joharmal in that statement. 
Brijlal Ramjidas was also called, and 
though he was not present at the interview, 
he said that he was also subsequently inform- 
ed by? Joharmal to “the same effect. On 
the other hand, plaintiff No.1 denied that 
if was stated that Brijal was to be the real 
partner. According tohim allthat Johar- 
mal said was that the business of the suit 
partnership would be looked afler both by 
Joharmal himself and by Brijlal. With 
regard to the payment of interest on capital, 
plaintiff No. 1 stated that: Joharmal asked 
him what was the condition as to payment 
of interest on the capitals in the old part- 
nership, and he told Joharmal that it had 
been agreed that interest was to be paid at 
seven and a half per cent. with yearly rests, 
irrespective of profil or loss, and whether 
the mills worked or not, to which, according 
to him, Jcharmal agreed in relation to the 
suit partnership. The next twitness, Dwar- 
kadas Bhimraj, stated in his examination- 
in-chief that plaintiff No. ltold Joharmal 
that interest would be paid at that rate on 
ihe capital amounts irrespective of profit 
‘or loss, and whether the mills worked or 
not, and after dissolution untjl payment. 
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In his cross-examination he first omitted 
those words “after dissolution until pay- 
ment,” but later on he mentioned that 
interest was to be paid till payment. 
Joharmal and defendant No. 2 deny that 
there wasany such agreement, and as I 
have stated before, defendant No. 2 even 
denies that Dwarkadas was present at the 
intetview. According to defendant No. 2, 
the arrangement between the partners of 
the old partnership was that interest was to 
be paid on the capitals only if the mills 
fetched a price of over rupees eight lacs at 
the auction, as that was the sum which was 
invested by the cld partnership in the 
inills.. If the mills fetched less, interest 
was to be paid, but the loss was to be 
recovered from the partners. That is why 
he said, entries calculating interest were 
made in the capital accounts of the partners. 
It appears thatthere was a loss of about 
Rs. 85,000 on the auction sale, and the entry 
showing the loss has been put in, but the 
other entries showing how interest was 
calculated in the capital accounts of the 
old partners are not relevant for proving 
that there was also an agreement for 
payment of interest in the capital accounts 
of the partners of the suit partnership. 

The oral evidence so far as it goes is not, 
in my opinion, conclusive on the question of 
the agreement alleged by the plaintiffs. 
Ti must be remembered that witnesses 
were deposing from memory in 1935 to con- 
versations which took place as far back as 
1926, and I do not accept the evidence either 
of plaintiff No. 1 or Dwarkadas on the 
question of the alleged agreement. It is 
also not clear what occasion there was to 
discuss the question of the dissolution of the 
suit partnership even before it had com- 
menced. The plaintiffs’ Counsel argued that 
the question of payment. of interest on 
capital in the event of there being a loss 
must have arisen because the old pirtner- 
ship had resulted in a loss of Rs. 85,000. 
On the other hand, it is also clear 
that the exact loss was not ascertained 
until after the auction was held, and the. 
interview at which the suit partnership was 
formed was before the auction. Assuming 
even that there was an occasion to discuss 
the question of the p2yment of interest on 
dissolution in the event of the partnership 
resulting in a loss, it does not necessarily 
follow that any agreement was actually 
arrived at. Apart from the oral evidence, 
however, there is certain documentary 
evidence on which the plaintiffs rely. 
Admittedly there were three sets of books 


1937 


of account, one kept by the firm of Chiman- 
ram Motilal, one kept by Ist defendant 
firm of Sarupchand Prithiraj, and the third, 
being the books of the suit partnership, 
which were also kept by 1st defen- 
dant firm. The books of Chimanram 
Motilal are not before the Court. That firm 
was dissolved in June 1927, and the books 
were handed over to the arbitrator, Mr. 
Bagdi, to whom the disputes of the 
partners of Chimanram Motilal iter se 
were referred, 

It was argued that there could be no 
entries of interest on the capital account 
in the books kept by Chimanram Motilal 
asthe firm was dissolved before the year 
was out. Probably there were none; but 
in the absence of the books, the Court can- 
not express any opinion definitely whether 
there were none, nor -whether any entries 
were made subsequently, that is, after the 
dissolution of that firm. Plaintiffs, how- 
ever, rely on theentries in the Ist de- 
fendants' books which show that interest 
was calculated at ten annas per cent. per 
mensem with yearly rests in their own capi- 
tal account. The accounts for the years 
192€-27, 1927-28, 1928-29, 1929-30 hive heen 
put in, and the accounts for 1927-28 and 
1928-29 show that interest was calculated 
in the capital account after the dissolution 
of the.suit partnership in November, 1927. 
Joharmal was asked to explain those entries. 
He said he knew nothing about the ac- 
count books, that he did not attend to the busi- 
ness of the suit partnership, and that the 
entries might have been made by mistake. 
Brijlal Ramjidas said that his father was a 
partner in the firm of Sarupchand Prithi- 
raj in 1926 and is so even now, and that 
he became a partner in his own right only 
in 1920 31, though throughout he and his 
father have been joint. 

He further stated that Joharmal inform- 
ed him that he was to be the real partner 
in the suit partnership, and that he acted 
as such, though it wasthe Ist defendant 
firm which financed him for purposes of 
carrying on the business of the suit part- 
ner:hip. This was the contention at first 
put. forward bv Ist defendant firm when 
the originating summons caine on for hear- 
ing before Rangnekar, J., but eventually 
they gave it up, and it is conceded that the 
questions as to whether Ist defendants were 
the partners or whether Brijlal Ramjidas 
was the partner cannot be re-agitated now. 
It may bethat there was evidence support- 
ing either of these pointsof view, but with 
that |, am not now concerned. Counsel for 
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lst defendant firm, however, argued that 
interest was calculated in the capital ac- 
count of lst defendants in their books, be- 
cause Ist defendant firm acted on the sup- 
position, since found to be untenable and 
given up, that Brijlal was the real part- 
ner, and that they were advancing moneys 
to him on which he would have to pay in- 
terest to them. I agree with plaintiffs’ Coun- 
sel that if Brijlal was the real partner, 
and lst defendant firm only financed him 
for the purposes ofthe business, the entries 
would not have been made in the way 
they have been made. At the same time 
there is some evidence to show that Brijlal 
attended. to the business and signed cheques 
asa partner, and even fileda suit against 
the firm of Chimanram Motilal as such 
partner. He also stated that he was liable 
to pay interest to lst. defendant firm, but 
that he had not paid, as accounts were 
not made up. If the matter had stood there, 
it would have been difficult to accept this 
explanation. i 

But there are books of the suit part- 
nership, also written up and. maintained 
by lst defendant firm, and it is significant 
that in those books no interest is calculated 
either in the account of Chimanram Moti- 
lal orin the account of lst defendants as 
partners of the suit partnership. The result- 
ing position, is, therefore, somewhat curi- 
ous. In lst defendants’ own books inter- 
est is calculated for the reason suggested, 
whereas in the books of the suit partner- 
ship, also kept by lst defendant, interest 
is not calculated in the capital accounts, and 
L have not got any satisfactory explanation 
for the difference in the entries in the two 
sets of books. It is further significant 
that such an important agreement as the 
one now alleged should not have been re- 
corded anywhere by the parties all these 
years. It is not even mentioned in the 
plaint. It was mentioned for the first time 
in the surcharges filed by the plaintiffs, - 
and [allowed ihe plaintiffs an opportunity 
to prove the agreement, considering its 
importance to them, and in order that all 
the disputes between the parties may be 
adjudicated by the Court before the final 
decree. Taking the whole of the oral evi- 
dence and the documentary evidence, and 
reading it together, I am unable to hold 
that the onus which lay on the plaintiffs 
has been discharged, and therefore, in my 
opinion, the partners are uct entitled to 
any interest on their capitals after the dis- 
solution of the partnership. ° 

The next question is, whether the plaint- 
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iffs are entitled tointerest on their capital 
accounts before and up to dissolutions and, 
if 60, out of what is the interest tobe paid ? 
The law on the subject was codified in 
England in the Partnership Act of 1890, 
and in India under the Indian Partner- 
ship Act of 1932. Counsel for 156 defend- 
ant firm relied on a statement of the law 
in Watney v. Wells (13). In that case there 
was a written agreement between the 
parlners under which each of the 
two partners was tohave interest at five 
per cent. on the capitals, and the profits were, 
after deduction of interest, to be then 
equally divided between the partners. The 
partnership was dissolved and the joint 
trade betwecn the partners thereupon came 
to an end. It was pointed out by Lord 
Ohelmsford, L. C., at page 253*, that as the 
partnership articles were out of question, 
there was no longer an existing agree- 
ment for payment of interest upon the 
capital of the partners, and he adds: 
“Indeed, as I have already shown, there 
are no profils of the trade, in the proper 
meaning of. those words, from which 
interest could be deducted.” There is no 
doubt that as far as capital is concerned, 
viz„ ihe contribution which each partner 
makes for commencing or carrying on the 
partnership business, he has no right to 
sue to recover it, end he can only get back 
his capital on dissolution of the partner- 
ship out of any surplus assets that may 
remain over after payment of the lia- 
bilities. Ifhe cannot recover’ his contribu- 
tion until the liabilities are first paid off, 
he is equally not entitled to recover 
interest on that capital. He can recover 
such interest if there is either an exprecs 


agreement between the partners, cr there. 


is an agreement which can be implied 
from the usage of their trade or from the 
practice of their finn. Under s. 24 (4), 
English Partnership Act oft 1890, a partner 
“is not éntitled before ihe ascertainment 
of profils to interest on the capital sub- 
scribed by him. This is subject to any 
agreement, express or implied, between the 
partners. The wording of s. 13 (c), Indian 
Partnership Act, is somewhat different, for 
it is there provided that subject to contract 
between the partners where a partner is 
entitled io interest on the capita! sub- 
scribed by him, such interest shall be 
payable only out of profits. Thisis amore 
explicit statement of the law, though 

(13) (1887) 2 Ch, 250; 36 L J Ch. 861; 16 L T 949; 
15°W R621. i 


Page of (1867) 2 Ch.—[Ba] 
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neither the English Act nor the Indian Act 
is applicable to the case before me. The 
principle, however, of the common law 
which is applicable is that any agreed 
interest on the capital brought in bya 
Partner into the business is, unless the 
contrary is clearly expressed, a payment in 
lieu or on account of profits, and accordingly 
chargeable to profits only. ; 

It is, therefore, necessary for the plaint- 
iffs to prove in the first place that there was 
an express or implied agreement that 
interest was tobe paid on the capitals 
before apd up todissolution. The plaintiffs’ 
Counsel relied on the evidence of Joharmal 
that he asked plaintiff No. 1 about payment 
of interest on the capital, and plaintiff No. 1 
replied that interest would be paid by the 
firm at ten annas per cen!. per mensem. 
He argued that this amounted to an 
absolute and unqualified agreement to pay 
interest on the capital amounts irrespective 
of profit or loss. Ido not agree with that 
contention. Counsel next argued that such 
an agreement would also be implied by 
reason of the fact that interest on the capital 
accounts of the two partners. has been 
caleulated up to the end of 1926, that is for 
about two months after the commencement 
of the suit partnership. That interest has 
been so charged is admitted, though the 
amount of interest charged in the account 
of the firm of Chimanram Motilal is for a 
much longer period than the interest 
calculated for Ist defendant firm. The 
interest calculated in the account of the 
firm of Chimanram Motilal begins with 
January 1, 1926, that is long before the 
commencement of the suit partnership, 
because the firm of Chimanram Motilal was 
also a partner in the old partnership. 
Those entries were, however, made at a 
time when there was no ascertainment of 
profit or loss in the suit partnership, and 
no evidence has been led to show why the 
entries were made. Plaintiffs’ Counsel 
further relied on the calculation of interest 
made by Istdefendant firm in their own 
books of account prior to dissolution; but I 
have already referred to this when dealing 
with Brijlal’s explanation of the books. J 
cannot, therefore, spel] out from the entries 
by themselves any implied agreement to pay 
interest in the capital accounts before dis- 
solution, | 

It was next argued that lst defendants 
were precluded from contending that the 
plaintiffs were not entitled to such interest 
by reason of certain statements. made by 
their Oounsel before the learned Caqmmis- 


1937 
sioner. On February 25,1935, the Commis- 
sioner took a note that Mr. Munshi, 
Counsel for lst defendanis, stated that 
parties were agreed that interest on capital 
account was io be calculated at seven and 
a half per cent. and on fhe current account 
at four per cent. On March 11, 1935, there 
is a further statement made by Mr. Munshi, 
and taken down by the Commissioner. as 
follows: ‘‘Up to date of dissolution we 
agree that interest should be on the 
basis of yearly rests.” This makes 
the earlier statement of February 25 
clear that the seven and a half 
Per cent. was to be calculated -with yearly 
rests; but the question is whether Mr. 
Munshi on behalf of Ist defendanis agreed 
that interest was to be calculated at that 
rate even though the suit partnership had 
resulted jn aloss. No doubt the partners 
knew that the business had resulted ina 
loss, and Brijlal Ramjidas has admitted it 
before the Commissioner. But in the 
absence of any clear note to that effect by 
the learned Commissioner, I cannot take 
it that Counsel meant that interest was 
to be calculated at that rate irrespective 
of loss merely because it was known that 
the partnership had resulted in a loss. It 
appears from exception 7 that the Com- 
missioner understood Mr. Munshi to mean, 
that Ist defendants had agreed: that the’ 
interest should be paid otherwise than out 
of,the profits. The Commissioner has not 
taken any note of the argument on the sub- 
ject and in neither of his two judgments 
has he referred to this pojnt ner given 
any reason why he held that it was agreed 
that interest should be paid otherwise 
than out of profits. There being no ex- 
press or implied agreement as I have held, 
the parties must fall back upon the legal 
position ihat pariners are not entitled to 
imterest on the capital accounts even before 
dissolution unless there are profits. 

The third and the last question is whe- 
ther the firm of Chimanram Motilal is entitl- 
ed to interest on the sum of Rs. 50,000, and, 
if so, at whatrate and from what date. I have 
already dealt with this sum in my earlier 
judgment and I have held that it was not 
a proper and legal payment by lst defen- 
dant trm tothe firm of Chimanram Moti- 
lal and that the entries relating to this 
payment were ‘made by collusion between 
defendant No.2 and ist defendant firm. 
It was argued cn behalf of lst defendants 
that they were not liable to pay interest 
on this amount as there was no demand 


made bythe firm of Ohimanram Motilal 
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for (Re same. Itis, however,in evidence 
ihat a demand was made for payment of 
a sumoof Rs. 60,000 to Rs. 65,000 as and 
when further sle-preceeds of the mills had 
come in but the amount was tobe paid 
later when the sale was completed. There 
was a demand, but in my opinion; payment 
was made in ‘the manner in which it was 
made by collusion. The Ist defendants are, 
therefore, liable to pay interest on that 
sum by reason of their collusive or frau- 
dulent dealing wi. h it. Itis asum which 
in my opinion was falsely kept back by 
Ist defendants from the firm of Chimanram 
Motilal. "I do not think that it isa case in 
which the principle laid down in Suleman 
v. Abdul Latif (14), applies, viz.) that until 
the accounts are taken it is impossible to 
say what, if anything, is due from one 
partmer to his co-partners. 
is not one oftaking of accounts but of- 
wrongfully withholding payment of a 

particular ‘sum of the use of which the 

firm of Chimanram Motilal has been 


‘deprived. They were deprived according 


to me fromthe date when the ‘havala® 
entries were made and I direct that in 
making up the accounts, the 1st defendant 
firm should account to the firm of Chiman- 
ram Motilal for this sum with simple in- 
terest at six per cent. per annum from June. 
24, 1929, till judgment with further inter- 


est at six per cent. per annum till payment. 


The Ccmmissioner’s report will, there- 
fore, have to be varied and the figures 
worked out on the basis of my findings 
on these exceptions, viz., on the basis that 
Ist defendants are liable to account for 
the sum of Rs. £0,000 with interest as 
aforesaid but that no interest is to be 
calculated onthe capital accounts of the 
pariners from and after January 1, 1927; 
until dissolution and also after dissolution, 
The exceptions will be put down for further 
hearing and for argument of costs on 
Friday next, December 13, 1935. 

March 11, 1936.—In the second part of 
my judgment on the hearing of these excep- 
tions delivered on December 10, 1935, I 
held that in making up the final accounts,- 
Ist defendant firm should account for the 
sum of Rs. 50,000 to the firm of Chiman- 
ram Motilal with simple interest and 
that the Commissioner's report would have 
to be varied onthe basis of my findings 
onthe exceptions. The exceptions were 


(14) 57I A 245; 124 Ind, Cas. 891; AIR 1930P.0 
185; 58°C 208; (1930) A L J 868; 37C W. N 737; 32 
Bom. LR 1152; 59M LJ 121; 52 O LJ 10:32’ L 
W 184; 24 PL R328; Ind. Rul, (1930) P 0 267, 
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ordered to be put down for further hear- 
ing and for argument of costs before me, 
andthey have come up for hearing to day. 
Thefirst question that was argued wis 
‘whether the sum of Rs. 50,000 and the 
interest thereon were to be paid to the 
suit partnership consisting of the firm of 
Chimanram Motilal and Ist defendant 
firm of Sarupchand Prithiraj, or whether 
they were to be paid to the firm of 
Chimanram Motilal. According to my 
judgment both the sum and the interest are 
to be paid to the firm of Chimanram 
Motilal. Counsel for the plaintiffs stated 
that interest on Rs. 50,000 calculated from 
June 24, 1929, till February 10, 1936, 
worked out at Rs. 19,900, but the exact 
figure of interest up to date is to be men- 
tioned later. It appears, from the report 
. -Of the Commissioner, ‘dated March 14, 
<. 1935, that on that date a sum of Rs. 18,500 
belonging tothe suit partnership was in 
the hands of their attorneys Messrs. Mulla 
& Mulla. That amount, I understand, has 


been invested, and the exact amount in’ 


their hands with the interest accrued due 
thereon is also to be mentioned later. 
The original figures mentioned in the 
Commissioner's report will have to be 
varied accordingly. 

. The only remaining question is one of 
costs on which I have heard Counsel. The 
‘costs are tobe dealt with under different 
heads, viz., (a) the general costs of the 
action before the decretal order of refer- 
ence; (b) the costs of defendants No. 2,3 
and 4 of the issue tried before Rangnekar,J., 
viz, whether lst defendants were a partner 
in the suit partnership or only Brijlal 
Ramjidas as alleged by list defendants; 
(c) the costs of the reference before the 


Commissioner; and (d) the costs of 
the hearing of the. exceptions in 
Court. With -regard to the general 


costs of the action the cosis of all parties 


must come out of the partnership assets, 


as all: the partners were entitled to appear 
on the originating summons. The costs 
of the issue tried by Rangnekar, J., so 
far as the plaintiffs and lst defendant 
firm are concerned, have already been 
dealt with by the learned Judge who found 
the issue against Ist defendants. The costs 
of defendants Nos. 2, 3 and 4 have been 
reserved, and I will deal with the same 
later. With regard to the costs of the 
*reference ‘there is no doubt that the time 
before the Commissioner was almost entirely 
occupied by consideration of the question 
whether the payment of Rs. 50,000 by Ist 
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defendant firm to defendant No. 2 was 
proper. There was some argument before 
the Commissioner as to the admission made 
by Mr. Munshi, Counsel for Ist defendanis, 
with regard io the payment or interest on 
capitals after dissolution. But, as I have 
said before, the entire hearing before the 
Commissioner related to the question of the 
payment of Rs. 50,000, evidence was laid 
on both sides, and the matter was decided 
by the Commissioner in favour of the 
plaintiffs. I haye also decided the same 
question on the hearing of these exceptions 
in favour of the plaintiffs, and I, therefore, 
direct lst. defendants to pay all the plaint- 
iffs’ costs of the reference before the Com- 
missioner. -= o 


With regard to the costs of the excep- 
tions, there is a certain amount of difficulty 
because there are various exceptions filed 
on behalf of the plaintifs and also on 
behalf of lst defendants, and my findings 
have not been entirely for the one side or 
the other. I have held on the first six- 
exceptions filed by Ist defendants that the’ 
payment of Rs. 50,000 was wrongful and 
that those exceptions must be dismissed. 
With regard to exceptions Nos. 7 and 8, Ist 
defendants have substantially. succeeded, 
except that I have allowed interest on the’ 
capitals up to January 1, 1927, as appear- 
ing in the books of accounts. The ques- 
tion relating to the payment of Rs. 50,000 
was contested at great lengih before me, 
and on my finding in favour of the plaint-., 
iffs, I direct Ist defendants to pay seven- 
eighths of the plaintiffs’ costs of the hearing 
of those exceptions. With regard to the 
remaining one-eighth of those costs, I make 
no order. With regard to the exceptions 
filed on behalf of the plaintiffs, I have 
held that exceptions Nos. 3 to 9 should be 
dismissed. I have also held on exceptions 
Nos. 1 and 2 against them. As to excep-: 
tions Nos. 12, 13 and 14 which go along 


` with exception No. 12, the firm of Chiman- 


ram Motilal are entitled to interest on the 
sum of Rs. 50,000 as stated before. Excep-. 
tions Nos. 15 and 16 must be dismissed. 
With regard to exceptions-Nos. 10 and 1L 
filed on behalf of the plaintiffs, I allowed 
the plaintiffs to prove the agreement 
alleged by them. A considerable amount 
of evidence was led on the question of this 
agreement, and I held that the onus had 
not been discharged by the plaintiffs and 
that they had failed to prove the agree- 
ment. I, therefore, direct the plaintiffs: 
to pay three-fourths of 1st defendants’ costs. 
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of the hearing of the plaintiffs’ exceptions Court. * Exception Ne: 17 must be dismissed; 
excluding exceptions Nos. 10 and 11. I make. no order as tothe costs of that 
1 make no order as to the remaining exception. The: costs of all the parties of 
one-fourth costs of.those exceptions. As this hearing on costs and for further 
to the costs of exceptions Nos. 10 and 11 - directions will come cut of the general assets 
and the costs of the issue as tothe alleged of the suit partnership to- be mentioned 
agreement, the plaintiffs ust pay “Ist again „for`. further directions “dn tke 
defendants’ cosis, The two sels of costs, Report. : 
viz., the costs of the reference and seven= ` March 96, 1936.--On the figures being 
eighths costs of hearing of Ist defendants’ mentioned io the Court-and a typed copy, 
exceptions which have been ordered to be showing the calculations handed in, therë 
paid to the plaintiffs will be se!-off against will be a decree in favour of the’ firm of 
the three-fourths costs of the hearing of Messrs. Chimavram Motilal which consisted. 
the plaintiffs’ ‘exceptions and the costs of of the two plaintiffs ond defendants 
the hearing of éxceptions Nos.10 and 11 Nos.2, 3'and 4 for Rs. 93,976-1-6 tobe . 
and the issue as to agreement which have recovered as follows: Ist defendants to 
been prdered to be paid by the plaintiffs pay to the firm of Messrs. Chimanram 
- to lst defendants. Motilal Rs. 75,750-13-6, interest to run 
I will now deal with the costs of defend- thereon at six per cent. per annum from 
ants Nos. 2,3 and4. I have already held this date till payment. The firm of Messrs. 
that they are entitled to the general costs Chimanram Motilal.are hereby authorised 
of the action. With regard to their costs to recover Rs. 23,225-4-0, being the net 
of the hearing of the issue before Rangne- sale proceeds of tke securities in the hands 
kar, J., which have been reserved, it was of Messrs. Mulla & Mulla, solicitors, after. 
pointed out to the Court that they took deduction of their costs, and to appropriate 
no part at the hearing and did not support the sum in part payment of the decretal 
the plaintiffs in their contention that it amountof Rs. 98,976-1-t. Ist defendants. 
was Ist defendants and not Brijlal Ram- to pay 3-8ths, plaintiffs to pay 25-Giths 
jidas who were the partners in the suit and defendants Nos. 2, 3 and 4 topay 
partnership. At the same time plaintifis’ 15-64ths of such costs ofthe suit andof . 
Counsel has not been able to show that the reference as were ordered to be paid 
defendants, Ncs. 2,.3 and 4 took up-an* out of the partnership assels on March 
obstructive attitude towards the plaintiffs 11, 1936, including the costs of 1o-day’s 
or helped Ist defendants. The issue’ was appearance and hearing, and also the 
between the firm of Chimanram Métilalon costs, in the same proportions, ‘of the 
the one hand and Ist defendant firm on reference to the arbitration of Mr. V. F. 
the other, and defendants Nos. 2, 3 and4 ‘Taraporewala, Bar.at-law, which proved 
as partners of Chimanram Motilal were abortive. Liberty to apply. A) hes 
entitled to appear at the hearing on that ; f i ; 
issue. Itdoesnot matter if they did not take D. Order accordingly. 
an active part atthe hearing. I order that ° 
their cosisof the issue which were reserved 


by Rangnekar,J., should also come out of _—— 

the general assets of the suit partnership. s 
Defendants Ncs. 2,3 and 4 were parties to BoP hey stage 
the order of reference and were, therefore, MADRAS HIGH COURT : 
entitled : to appear before the Commis- Civil Miscellaneous Appeal -No. 74, 
sioner. I have already stated that almost of 1934 ey 

the entire time of the Commissioner was September 22, 1936 A 
taken up with the question of the payment CORXISH, J. 

of Rs. 50,0C0, and on that question defend- Tue CO-OPERATIVE CREDIT SOCIETY 
ants Nos 2,3 and 4 supported ist defend- OF ARUNGUNAM—Puarntire— 

ants both before the Commissioner and ie LANT 

also on the hearing of the exceptions before rsus 

me. I order that defendants Ncs. 2, 3 and. CHINNASAWML. "UDAYAN—Drrenpant i 
4 should only get their general costs of “No. 2— RESPONDENT . 


the reference; they must bear the rest  Limitation-Act (IX of 1908), Sch. I, Art. 181—Co» < 
of their costs of the hearing before the operative Societies Act (IIe of 1912), Rules under; 


14 (5)—Application by Registrar of Co-operative 
Commissjoner themselves and also the Bocsetiey to Civil Court te enforce an award—Limi-~ 


. costs of the hearing of the exceptions in tation, whether governed by Art. 181. P 


. Oourb of the District Munsif. of Chingleput, - 


* 


“1928; The application 
‘award 
` operative 


- 924 
~^ An-.application to the Civil Court by the Registrar 


-of Co-operative Sociaties to enforce an award made 


in accordance with the procedure laid down by r. 14 
(5) of the Statutory Rules which have been framed 
under the Co-operative Societies Act is. an applica- 
tion made under the Civil Procedure,Code within the 
meaning of Art. 18l`of the Limitation Act and is 


governed by that Article, Bai-Manekbai v. Manekjt | 


Kayusji (1), Wadia‘Gandhy & Co. v. Purushotam (2), 
Hansraj (0 Oficial Liquidators of the Dehra Dun- 
Mossoorie Electric Tramway Co, Ltd. (3), distinguish- 
ed. Sambasiva Mudaliar v.” Panchanada Pillai (A). 
relied on. Eat. . 
` O. M. Acagainst the order of the Dist- 
rict Cotirt.of Ohingleput, dated October 
10, 1933, and made in A. S. No. 63 of 
1933, preferred against the order of the 


‘dated February 3, 1933, and made in 
E. P..No. 1674 of 1932, in claim No. 80 of 
1927-28. ° > 
“Mr. K. E. 
pellant. e 
“Mr. C. Kristnamachariar, for the Res- 
pondent. 


. Judgment.—The appellant is the Co- 
Operative Credit Society of Arungunam. 


Rajagopalachart, for the Ap- 


It obtained an award under the- provi-_ 


sions of the Co-operative Societies Act 
against the respondent for asum of money. 
The” award was made on February 30, 
to enforce the 
was made by the Registrar of Co- 
Societies to the Court on Janu- 
ary 15,1932. The only question in this 
appeal is whether the application is time- 
barred. Admittedly it is, if Art. 181 of the 
Limitation Act, governs it. But the argu- 
ment is thatthe application not being one 
under the Civil Procedure Code, the Limi- 
tation” Act’ hasno application. The ap- 
plication to enforce the award was made 
in accordance with the procedure laid down 
byr. 14 (5) of the Statutory Rules which 


- have been framed under the Co-operative 


Societies Act. The particular course taken 
by the Registrar in the present case was 
under r. 14(5) (b), which says: eho, 

“On application tothe Civil Court having juris- 
diction -over the subject-matter of the decision or 
award that Court shall enforce the decision on 
award as ifit+were a decree of the Court. 


It is clear that the application is made to 
the Courtto exercise its functions as a 
Gourt,. Butthe argument is that admit- 
ting that the application is made to the 
Court, it is not an application made to the 
Court under the-Civil Procedure Code, but 
‘is an application made under the provisions 
of the Co-operative Societies Act. There is 
no doubt upon the ease-law that Art. 181 


of the Limitation’ Actonly relates to ap; : 


plications under the Code. -But if “these 
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cases areexamined, (they ?).refer to applica- 
tions to the Court to order something which 

ihe, Court has no power to order orto do 

‘under the Civil Procedure Code, e. g., an 
application , for probate to the Ccurt under 
the Probate and: Administration, Act— 
[Bai Manekbai v. Manekji Kavesji (1), or 
for an order under the special rules of 
the High Court for recovery of costs 
‘by a Solicitor, Wadia Gandhy & Co. v. 
Purushotam (2) or an application by” a 
Liquidator under s. 186 of the Indian Com- 
panieg Act for an order upon. contribu- 
tories of the Company to pay débts, Hans- 
rajv. Officcal LiquidatoF of the Dehra 
Dun-Mossvorie Electric Tramway Co., Ltd. 
(3). In each of these instances the xemedy 
given by a particular Act is enforceable in 


the manner provided by that Act and not . 


by the machinery of the Civil Procedure 
Code. In the present case the application 
is to the Court toexercise its éxeculion 
jurisdicticn as ifthe award was a ‘decree. I 
think that means that itis to be executed in 
the same manner as decrees are execuled 
under the Code. In fact, a Court has no 
‘other power than that which is conférred 
“upon it by the Code to put ils éxecution 
machinery in motion. Inmy-judgment this 
case is hardly distinguishable from 
Sambasiva Mudaliar v. Panchanada Pillai 
- (4). There an application wag made in 
pursuance of s. 40 of the Revenue Recovery 
Act which provides that on production of 
a sale certificate by the purchaser, the 
Court shallcause a proper process to*be 
issued forthe purpose of putting ‘such 
purchaser in possession in the same manner 
as if the purchased lands had been. dec- 
reed to him by a decree of the Court. 
The same argument was raised there as 
here that the application was not one 
made under the Civil Procedure Code. 
But it was held that inasmuch as the ap- 
plication tothe Court was to put in motion 
the machinery of the Code, it was an ap- 
plication under the Code. This reasoning 
seems to be decisive of the present ap- 
peal. The appeal accordingly fails and is 
dismissed with costs. a 


“A Appeal dismissed. T 


d) 7B 213, 
Hi 3251. ae = 
- (3) 64 ML J 403; 142 Ind. Cas. 7; Ind, Rul. (1933) P 
C 43; (1933) M W N 190; A I R 1933 P © 63; (1933) 
ALJ 175; 35 Bom. L R 319; 37 L W 445; 64 M L J 
~ 403; 37 O W N 379; 570 L J 166; 54 A 1067 (P. C). 
* (4) 31M 24, 


A 


e 
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PATNA HIGH.COURT. ` 
Civil Revisions Nos. 11 and 53 to 55 
of 1936 Ma 
July 30, 1936 5 
~ ` MoHAMMAD Noor, J. 
a- CHUNI LAL AND ANOTHER — 
PETITIONERS f 


l versus 

“RAM RANVIJOY PRASAD SINGH 

—OprosiTa Party 

Civil Procedure Code (Act Vof 1908),. s. 115—Con- 
current findings of fact based on evidence—No in- 
terference—Execution sale—Setting aside—Sgle set 
aside on applicarion of judgment-debtor—On appeal 
confirmed—Subsequent application by others to set 
aside sale—Limitation, when begins to run—Limite- 
tion Act (IX of 1908), Sch. I, Art. 166. 

The poyer of interference under s., 115, Civil Prs- 
cedure Code, is much more limited than that in 
cass of second appeals. Oonsequently, a concurrent 
finding of fact based on evidence cannot be inter- 
fered with in revision. 

“On an application by judgment-debtor an execu- 

tion sale was get aside after a month from the date 
of eale, Appeal was dismissed but the- sale was 
confirmsd on revision by the -High Court, Subse 
quently, another judgment-debtor and other persons 
having an interest in the property and who had 
knowledge of the sale applisd to sst aside sale: 

Held, that the right of the petitioners of making 
an application for setting aside the sale becams 
barred before the sale was s2t aside by the Court, 
‘and this right could not be revived on acsount of 
a subsequent wrong order of the Court setting aside 
the sale: Consequently, under Art.'166, -Limitation 
Act, the’-starbing point of the period of limitation 
for setting aside a sale was not th date of tne con- 
firmation of‘sale but.the date of sale. Muthu Karak- 
kai Chetty v. Madar Ammal (3) and Baijnath Sahat 
V. Ramgut Singh (4), distinguished. | 

Messrs. Mahabir. Prasad and J. N. Sahai, 
for the Petitioners. 

Messrs.: S. M. Mullick and Ramnandan 
Prasad, for the Opposite Party No. 1. 

Messrs. K. P. Jayaswal and M. N. Pul, 
.for the Opposite Party No. 2. 

Order.—These four applications in 
revision are directed against a decision of 
the District Judge of Shahabad whereby 
that cfficer dismissed four appeals of the 
four petitioners from the orders of the 
Munsif of Buxar, refusing to set aside the 
sale of a certain holding in execution ofa 
-decree of the Maharaja of Dumraon. It 
appears that the holdings in question was 
sold on May 7; 1932. On the 23rd of that 
month one of the judgment-debtors applied 
for setting aside the sale under O. XXI, 
1. 89, and deposited a certain amount of 
money on the 25th. The sale was set aside 
on June 7, 1932. On July 1, the opposite 
party inthis case, namely, the auction- 
purchaser, Lakhan Ojha, filed-an application 
objecting to the setting aside of the sale on 
the ground*that the entiré:amount required 


tobe deposited under the- law -was not 
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- depositéd and, therefore, the salé could’ not , 


. Thereafter four 


be,set aside. The learned -Munsif overruled 
this objection.and rejected the application 
ofthe auction-purchaser. „This order “was 
upheld in appeal by the District Judge -of 


- Shahabad, but on an application for revision ` 


filed by the auction*purchaser in this Court 
the order of the lower Court was set-aside 
on April 7, 1934, and the sale was confirmed. 
applications. for setting 
aside the sale were filed’ on „behalf of the 


our petitioners under O. KAT, r.:90. :-One, 


of the petitioners is a judgment-debtor and 
-the cther three claim to have “interest in 
the holding sold. The cases were heard by 
two Munsifs. 
_ The cases of Chuni (petitioner in -Civil 
Revision No. 11 of 1936) and” Ohandrika 
Ahir (petitioner in Civil- Revision No. 55) 
‘were heard by Babu Bhagwan Prasad, the 
‘Munsif cf Buxar, and ‘the other two cases, 
‘namely, those of Ram’ Ashari Qjha 
(petitioner in Civil Revision No. 53) and 
-Lal Mohan Ojha (petitioner in Civil Revi- 
sion No. 54) were heard by his successor 
Babu Jugal ‘Kishore Prasad. Both the 
learned Munsifs dismissed’ the applications. 
Tha petitions were obviously filed long after 


the expiry of the: period : of. limitation and ;. ` 


225 ` 


it seems that the petitioners relied “appa-, 
rently upon:s..14, Limitation . Act, and con- - 


‘tended that on account of the fraudulent 
suppression of- the various processes ‘the 
knowledge of the sale was kept back from 
them and that the applications were within 


thirty days of the date.of knowledge. Babu .. ` 


Bhagwan -Prasad held that there- “was 


. proper service of the processes and that the 


two petitioners whose cases -he decided had 
knowledge of the sale. Babu . Jugal 
Kishore-Prasad, on the-other hand, held that 


the processes ‘were not served but never- > 


theless heheld that the petitioners before 
him ‘had knowledge 
‘prozeedings and of thesale. AJl the peti» 
tioners: preferred appeals -to- the District 
Judge who dismissed’ them by one ‘single 


‘judgment against which these four applica-" 


tions for revision have been filed. 


The learned District Judġe agreed with - 


‘Babu Jugal-Kishore Prasad’ and held.:that 
the prccesses were not- served, but-he also 
. agreed with him in~ holding that the peti- 
tioners hadfull knowledge of the execution 
proceedings and, therefore, the applications 
were barred by -limitation. Is was con- 


‘tended ‘beforé _ him? thatthe < period -of 


limitation commenced to’ run from the date 
when this Court confirmed the sale. He 


h 


overruled this contention, A preliminary - 


of the -execution - 


; 


. a 


:. objection ‘was taken on “behalf of the 


* .ropposite party to the effect that under the 


_ ‘circumstances stated above no revision lies. 
It has been contended on his: behalf by 
Mr. Jayaswal that ‘assuming that . the 


: learned District Judge has come to wrong 


~ conclusions about the applications. being 


’ barred by limitation, that erroneous decision 


_ is not open to revision by this Court. The 
argument of, Mi. Mahahir Prasad on behalt 
ofthe applicants is ‘this, He has, first of 


= “all, contended that the learned District 


~ Judge has wrongly used the findings of 
Babu Jugal . Kishore Prasad also in the two 
” cases which were decided by Babu Bhagwan 
“Prasad and this he had no jurisdiction to do, 
‘or at any rate this was a materal irregularity 
` in the exercise of jurisdiction and, therefore, 
a revision lies. There is,in my opinion, no 
force in this contention. What seems to 
-me on a careful reading of, the judgment of 
the learned - District Judge is that he has 


- adopted the reasons given by Babu Jugal ` 


` Kishoré Prasad as his own reasons for 
. holding that.allthe applicants had know- 


‘ ledge of the sale. After referring to the 


- views of Babu Jugal Kishore Prasad he 


says: 


a : “On the evidence, therefore, coupled with the 
- “@ircumstances, I have no hesitation in holding thatthe 


allegation of the applicants regarding their ignorance 
of the date of sale is not correct, They kney 
from before that the date of sale was May 7, 1932. 
Linitation, therefore, would run from that date 
in respect of the applications for setting aside the 


_ Bale,” 


' his is a finding of fact based upon 


A “evidence. Though the two learned Munsifs 


e 


differed aboutthe service or otherwise of 
the process so far as the knowledge of the 
petitioners was concerned, both of them were 
“unanimous in holding, that the petitioners 
“who were before each of them had 
knowledge of the sale. The judgment of 
the learned District Judge being of affirm- 
ance, it was not necessary for him to enter 
into the facts in details. The finding is of 


- Buch. `a nature that it would have been 


impossible, for this Court to interfere even 
in second appeal, much less it can be 
interfered with under s. 115, Civil Procedure 
. Code where the power of this Court is 
“much more limited. . There is-no question 
in this case of either refusal to exercite a 
jurisdiction or exercising a jurisdiction not 
vested in -the Court or.cf material. 
irregularity in the exercise of jurisdiction. 
Here there were proper appeals ‘before the 
learned District Judge, and on the basis 
of the evidence before him, he came to 
gertain findings of fact which may or may 
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not be justified on the evidence ‘on record 
but there is no ground for interference l= 
ravision. Re, oe Ae fee 
Mr. Mababir Prasad next contended a 
was contended before the’ learned,Distric 
Judge-that the learned District’ Judge ha: 
refused to exercise jurisdiction -inasmucl 
as he did not calculate the period of limita 
tion from the’ date when the sale- war 
confirmed by the High Court on -April7 
1934. The argument of, the learnec 
Advocate is that the sale having.been séi 
aside under O. XXI, r. 89, on. deposit ma de 
there was no sale left for the setting- aside 


_of which any application could- have been 


filed. Therefore, a fresh cause of action= 
accrued to the petitioners when the Highs) 


Court confirmed the sale on the date state 


above. The fallacy in this argument is that 
it ignores the fact that the cause of action 
for filing an application for setting aside 
a sale is not the confirmation of sale but 
the sale and the period is to be counted not 
from the date of confirmation .of sale but 


fromthe date of sale, In this particular 


case, as I have said, the sale was held om 
May 7, 1932. The application for setting it 


aside had already become barred on June 7, 


1932, when, as I have said, the sale was set 
aside. Therefore, the right of the peti- 


` tioners of making an application for setting 


aside the sale became barred before 
the sale was set aside by the Court, and 


“I know of nolaw under which -this right 


can be revived on account of subsequent 
wrong order of the Court setting aside 
the sale passed on June 7, which order was 
ultimately reversed on April 7, 1934. Iam 
aware of a decision of the Calcutta High 
Court affirmed by the Privy Council where, 
apart from. the statute of limitation, ihe 
Courts have applied the principle that ho- 
body should be ‘deprived of his right on 
account of the actions of the Court, vide 
Lakhan Chunder Sen v. Madhusudan .Sen 
(1), which was affirmed by the Privy Council 
in Nrityamoni Dasi v.Lakhan Chandra Sen 
(2). 1 can well imagine a case in which 
before the expiry of the time for making 
an application for setting aside the sale it 
is set aside by the Court erroneously and 


‘thereby the party whois entitled to apply 


for setting it-aside is unable to do so. 
If afterwards the sale. which was errone- 


ously set aside is affirmed the party whose 


right was taken away by the Court may 


(G) 35 0 209; 7 C LJ 59; 120 W N3268. . 

(2) 43 O 660; 33 Ind. Cas. 452; A IR 1916 P O 96; 20 
O W N.522; 30 ML J 529; (1916) 1 M W N 332; 3 L W 
471; 18 Bom, LR 418; 24[0 LIJ 1; 20 M[L T 10-(P. On) 
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“well claim that the period during which, on 
account of the sale being non-existent, he 
was. prevented from making an application 
for-setting~it aside should be excluded. 
but here as Ihave said, the entire’ pericd 
‘expired before the sale was actually set 
aside. .Mr. Mahabir Prasad has, however, 
urged’ that his contention was not that the 
‘ruvning of the period of limitation became 
‘suspended but that a fresh period of limi- 
tation commenced to run from the date of 
‘the confirmation of sale by the High Court 
on April7, 1934. I have already pointed 
out that undér Art. 166, Limitation Act, the 
starting-point of the period of limitation 
‘for setting aside asale is not the date of 
the confirmation of sale but the date of 
sale, and inthis cese there is only one 
date of sale, that is May 7, 1932. The 
learned Advocate has relied upon the decision 
in Muthu Korakkai Chetty v. Madar Ammal 
(3), and the decision of the Privy Counéil 
in Baijnath Sahai v. Ramgut Singh (4). “In 
my opinion, none of these decisions is of 
‘any avail to the petitioners. In the Madras 
case the facts were.that there was a sale 
which was confirmed. After the expiry of 
the period prescribed for making an appli- 
cation for setting aside the sale, there was an 
application for setting it aside which was 
entertained and partly allowed, that is, 
the sale in respect of certain portion of the 
property sold was.set aside. The decree- 
holder auction-purchaser applied for deli- 
very of possession after three years from 
the date of the first order of confirmation of 
sale but within three years of the second 
order by which the sale of a portion of 
the property was set aside. The question 
was whether the period commenced to run 
from the first date or from the second date. 
The majority of the Full Bench held that 
the period commenced to run from the 
pecon! date and that the second order 
gave a fresh cause of action to the deeree- 
holder to make an application for deli- 
very of possession. The difference between 
that case and the present one is that in 
this case, as Ihave sid mora than once, 
the cause of action is the sale and in that 
case the cause of action was the confirm- 
ation of sale under Art. 180, Limitation 
Act. Similarly, the decision of the Privy 
Council has got no application. In that 
case the suit was for setting aside a 
revenue sale for which the period of limi- 


(3) 43 M 185; 54 Ind. Cas. 66; A I R 1920 Mad. 1; 38 
ML Ji; 26 M L T 459; 11 L W 487; (19202) M W N 


42, . 
~ @) 23 O 175, 23 LA 45;7 Sar. 1 (P. 0). 
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tation commences to run from the date. of 
confirmation of sale. The sale was coh- 
firmed by the Commissioner but was set 
aside by the Board of Revenue, which .on 
review again confirmed thé sale. 

The question was from what date the 
period began torun. It was held that it 
began to run from the date of the secdnd 
order when the sale- was ultimately con- 
firmed. Therealso, asin the Madras case, 
the starting point of - limitation was the 
confirmation of the sale.'and the question 
which their Lordships decided was that t he 
date when the Board’ of Revenue ultimately 
confirmed *the sale was the date from which 
the period commenced to run. I have 
discussed this point vin detail because it 
was argued with sonie emphasis by the 
learned Advocate who has appeared on be- 
half of the applicants. In my opinion, 
-even if there had been any force in this 
contention, and my opinion would have 
been -otherwise, the learned District Judge 
having considered and decided it against 
the petitioners it would not have been 
open tome to interfere in revision. The 
resultis that all these applications fail. 
They are rejected with costs. There will 
be one hearing fee: two gold mohurs to be 
equally divided in all the four cases. 


“>. Application rejected, 
N 
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SIND JUDICIAL COMMIS: ° 
SIONER’S COURT - 
Criminal Revision (opp sakin No. 133 of 


August 18, 1936 4 
EDavis, J. O. AND Menta, A. J.C. 
GHOUSBUX AND oTaeRs—APPLICANTS 
versus 


EMPEROR—Oprosite Party ; 
Criminal Procedure Code (Act V of 1898), ss. 118, 
367 (6)—Several accused—Order under s. 118— 
Nature of —Case of each to be considered separately 
—-Order, if suspended during time spent in prison. 
Proceedings in which suspected persons can be sent 
to prison on evidence on which they would not 
ordinarily be convicted if charged with a substan- 
tive ofence in a Criminal Court are serious prc- 
ceedings and require to be dealt with q rite as care- 
fully as casee where accused pers.ns are chargéd 
in ths ordinary way with substantive offences in 
the Criminal Courts, and where in many cases ths 
consequences are not so serious to the psrsons charg- 
ed, An order passad under s. 118 or s. 123 (3), Ori- 
minal Procedure Code, must te self-contained ; it 
must show that the Court has considered the evı- 
dence against each of the suSpected persons and has 
found that the evidence proves the case against each 
of the suspected, persons individually, But there is 


wog 
- nothing to exclude the application of s. 19, Evidence 
Act. Kalu Mirza v. Emperor (1), referred to. [p. 
- 229, col.1.] -> | 
` The Appellate Court's judgment cannot be read in 
cqnnection withand-as supplementary to the judg- 
ment of the Court <f first instance, but mast be 
quite independent and stand by iteelf. In prcceed~ 
ings against several suspected persons, where they 
can be dealt with in one inquiry under the law, the 
appellate judgment must show that the case against 
each has. been considered separately and that - the 
case against each of them individually is proved 
“by evidence. *Jamait Mullick v. Emperor (2), refer- 
red to. Ni 
An order under s. 118, is not suspended during 


‘the time spentin prison if ihe suspect is not on 
bail | Allahdad v. Emperor (3), relied on. 


. _ Cr: R. App. from am order of thé Additional 

Sessions Judge, Sukkur, dated May 7, 1936. 
Mr. D. N. O'Sullivan, for the’ Applicants. 
Mr. C. M. Lobo, for the Crown. ` - 


Davis, J..C.—This is an application on‘ 


behalf of five men, Ghousbaksh, ' Bagh, 
Faizu, Motu and Ibrahim. It is an appli- 
cation to--us in revision to set aside an 
order of the learned Additional Sessions 
Judge, Sukkur, in which, subject to a 
modification “as regards the amount de- 
manded by way of security, he confirmed 
an order of the Sub-Divisional Magistrate, 
Shikarpur, passed in security proceedings 
‘under Chap. VIII, Criminal Procedure Code, 
` in which the learned Magistrate said: . 

“I uphold the order passed under s. 112, Crimi- 
nal Procedure Code, and order that the accuset 
should each enter into a bond in the sum of Rs. 2,000 
with two sureties solvent in the like amount for their 
good behaviour ora period of one year—the sureties 
should be respectable persons residing in their neigh- 
boarhood and able to control the actions of the ac- 
cused.” - 

The learned Additional Sessions Judge 
reduced the amount required to Rs. 500, 
probably bearing in mind the second pro- 
viso tos. 118, Criminal Procedure Code, to 
which the attention of the learned “Sub- 
Divisional Magistrate who upheld the order 
passed under s. 112, Criminal Procedure 
Code, and the attention of the Sub-Divisional 
Magistrates generally might with profit to 
the public interest be directed. Sec- 
tion 118 (1), Criminal Precedure Code, is as 
follows : 

“If upon such inquiry, it is Proved that it is 
necessary for keeping the peace or maintaining good 
behaviour as the case may be, that “the person in 
respect of whom the inquiry is made should exe- 


eute a bond, with or without sureties, the Magistrate 
shall make an order accordingly: Provided: 

First, that no person shall be ordered to give 
security ofa nature different frcm, or ofan emount 
larger than, or for a period longer than, that speci- 
aed in the oor mae under s, 112; 

econaly, that the «mount of every bond shall 
be fixed with due regard to the a daana of 
the case and shall not be excessive: _ g 


Thirdly, -that when the perscn in respect cf wlcm 
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:the ‘inquiry is made is a ‘minor, tLe bond shall bè 


executed, only by is sureties.” 

So far as the judgment of the Additional 
Sessions Judge is attacked on the question 
of fact, we would not interfere. This Court 
sitting in revision would not ordinarily 
consiitute itsélf a Court on facts, but the 
judgment of the learned Judge is attacked 
on more serious grounds. It is urged that 
the learned Judge has not considered the 
case ayainst each accused separately, that 
there is no sufficient material in this judg- 
ment of the learned Judge from which this 
Court in revision could, if it wished, satisfy 
ilself as to truth or otherwise of the case 
against each of the suspected persons, that 
this Court is not required to supplement 
a defective judgment of an Appellate Court 
by reference tothe judgment of the Court 
exercising original jurisdicton and that, 
therefore, the order of the learned Judge 
is bad inlaw. Itis then urged that these 
proceedings have gone on for cso long that 
the year during which the suspected per- 
sions were required to be of good behaviour 
has long passed and that it is time these 
proceedings should now draw to a close. 


We have read through the order of the 
Jearned Judge dated May 5, 1936, and we 
have come to the conclusion that it is de- 
fective not only inform but in law, that 
the learned Judge has not sufficiently 
appreciated the fact that proceedings in 
which suspected pérsons can be sent to 
prison cn evidence on which they would 
not ordinarily be convicted if charged with 
a substantive offence in a Criminal Court 
are serious proceedings and require to be 
dealt with quite as carefully as cases wheré 
accused persons are charged in the ordinary 
way with substantive offences in the Crimi~ 
nal Courts, and where in many cases the 
consequences are not so serious to the per- 
sons charged. For instance, it is only fair 
that the case of each suspected person 
should be considered separately by the 
learned Judge. It is tiue that under the 
provisions of s. 117 (5), Criminal Procedure 
Code, where twoor more persons ere as= 
sociated tcgether in the matter under 
‘enquiry, they may be dealt with in the same 
enquiry, but that dces not mean that the 
case of each person concerned need not 
be separately censidered. Justice demands 


-that where a person may be committed to 


prison for three years cn evidence of gene~ 
ral repute, his case should be considered 
separately even if he be associated with 
other persons in the matter under enquiry 
in the same enquiry. This was the opinion 


1937 


before s. 367, Criminal Procedure Code, 
was amended. In Kalu Mirza v. Emperor 
(1), Coxe, J., said: = 

“On the first point, the learned Counsel for the 
petitioners relies on the decision in Jamait Mullick 
v. Emperor (2), where it is laid down that the 
judgment of an Appellate Court ‘should show on the 
face of it that the case of each accused has been 
taken into consideration. The learned Counsel for 
Crown argues’ that this ruling is not applicable, 
inasmuch as the order of the Sessions Judge is not 
an appellate judgment. Now, it may be open to 
doubt whether the provisions of ss. 367 and 424, 
which apply to judgments in trials and in appeals, 
govern orders under s. 123, sub-s. (3), But even 
if they do vot, it is only reasonable to require the 


Sessions Judge, in writing his order, to show that - 


he has considered the case cf each individual 
prisoner, as itis his duty to do. Even if the order 
need not contain all the details required by s. 367, 
still each prisoner has a right to have his case 
considered on its own merits, and the order should 
show that this has not been lost sight of. I am 
entirely satisfied that this has not been lost sight 
of in the present case.” a rote 


- But s. 367, Criminal Procedure Code, 
has now been amended by sub-s. (6) which 
is as follows: 

“Wor- the purposes of this section, an order under 
s. 118 or s. 123, suk-s (8), shall be deemed to be 
a judgment,” : 
` Therefore, by analogy an order passed 
under s. 118 or 5. 123 (3), Criminal Pro- 
cedure Code, must be self-contained; it- 
must show that the Court has considered 
the evidence against each of the suspected 
persons and has found that the evidence . 
proves the case against each of the suspect- 
ed persons individually. There is, however, 
nothing in this connection to exclude the 
application of s. 11, Evidence Act, in pro- 
per cases. Moreover, there is authority for 
the proposition that the Appellate Court's 
judgment cannot be read in connection with 
and as supplementary to the judgment of 
the Court of first instance, but must be 
quite independent and stand by itself. 
Reference may be made to the case in 
Jamait Mullick v. Emperor (2). It is true 
that this case was a worse case than the one 
now before us. In that case, the learned 
Judges said: 

“The appellate judgment of the. learned District 
Magistrate is not in compliance’ with the law and 
the authorities on the. subject. He is dealing with 
the case of seventeen persons and the evidence of 
seventy witnesses for the prosecution and fifty-four 
for the defence. This mass of evidence he disposes 
of in what we may calla very stereotyped manner. 
The name of not one of the accused and the name 


of not one single witness appeears inthe judgment 
of the learned District Magistrate.” 


We would emphasise the words "a very 
stereotyped manner” as indicating a defect 
prom. which we think these proceedings 

(1) 27 C9]; 5 Ind. Cas, 29;14 C WN 49. 

(2) 35 C 138; 6 CL J 427; 12 0 W NIH, 
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under hap. VIII are inclined at times ‘ta 
suffer. Turning to the judgment of tha 
learned Additional Sessions. Judge, it is not 
possible to say thatthe case against each 
of the suspected persons has been taken 
into consideration. The manner in which 
the learned Judge has dealt with the case 
appears summed up in this sentence: . 

“The evidencs of all these witnesses reveals that 
the appellants are members of a gang of habitual 
thieves, dishonest receivers of stolen property and 
take “bhang”, and that there is a widespread oùt- 
cry against them and were mainly responsible for 


ae thefts above-mentioned and in the neighboure 
ood.” . 


There does not appear to us any attempt 
to consider and assess the evidence against 
each suspected person individually, but this, 
we think, both justice and the law requires. 
The evidence of enmity, the relationship- 
of the witnesses is dealt with, but this 
does not appear to us to satisfy the-re- 
quirements of the law or to_ strengthen 
the prosecution case. We think, therefore, 
that we must set aside the order of .the 
learned Additional Sessions Judge, and 
direct that the appeal should be re-heard 
and the case of each of the suspected pers, 
sons on the evidence on the record should 
be considered separately in the judgment. 
and we order accordingly. It has been 
urged before us that as the first order under 
s. 118, Criminal Procedure Code,, was- 
passed on July 17, 1935, the year for which 
the suspected persons were ordered to give 
security, has now passed ; and that no per- 
son can be ordered to give security for. 
a longer period than that specified in the: 
order under s. 1i2, Criminal Procedure 
Code. But this order was set aside by the ` 
Sessions Court on October 21,1935. The 
order under s. 118, Criminal Procedure 
Code, though restricted in its contents by 
the order of s. 112, Criminal Procedure 
Code, is the’ operative. order, and the time- 
runs from the order passed under s. 118, 
Criminal Procedure Code, and not from the 
order passed under s. 112, Criminal,.Pro- 
cedure Code. Therefore, it appears to -us 
that time runs in this case from Decem- 
ber 30, 1935. If we, therefore, as we do, 
set aside the order of- the Additional Ses- 
sions Judge, time-will run from the date 
of the order under s. 118, Criminal Pro- 
cedure Code, then in operation. This order 
will -be order of the Sub-Divisional Magis- 
trate, dated December 30, 1935: see Allahdad 
v, Emperor (3), and it will not be suspended 
during the time spent on bail: a furitioré 
it will not be-stispended during the time 

(3) -17 S' L J.160; AT R 1924 Sind 120; 83'Ind. Oas, 


883; 26 Cr- L J 479.- 
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spent in prison if the suspect be not on 
bail: see Allahdad v. Emperor (3). 

Tt is pcssible,-hcwever, that the District 
Magistrate on representations duly made 
to him, may consider that as the first order 
under s. 118, Criminal Procedure Ccde, 
was madeon July 17, 1935, and that the 
year has alrecdy elapsed, the purpose of 
these proceedings has been served, and that 
either these proceedings may be withdrawn, 
or, if an order adverse to the suspecied 
perscns be passed, the District Magistrale 
may consider if he can, with safety to the 
public interest, deal with all or any of the 
suspects under the powers vested in him 
under s. 124, Criminal Procedure Ccde. 
That is, however, a matter for his discreticn 
and judgment, The fact ihat we send tLe 
appeal back for re-hearing shou'd not, how- 
ever, be construed as prohibiting tke Dis- 
trict Magistrate, if ke thinks proper, ircm 
withdrawing the prcceedings against all or 
any of tke suspects, either because more 
than a year has elapsed or for any other 
reason. We realize that it isthe intenticn 
of tLe legislature that Magistrates must 
exercise under this Chapter a wide discre- 
tion and that a Court situated in many in- 
stances far ‘away frcm the districts corncern- 
ed; should itself interfere only cn the 
strongest and clearest grounds. But “dis- 
cretion” means that Magistrates must act 
discreetly, and that word used in 1elaticn to 
preceedings under this Chapter means much. 

It means, we think, that a discreet 
Magistrate will provide, as far as Łe can, that 
proceedings which can so easily beccme op- 
pressive are not used for the purpose of op- 
pression or any ulterior parpcse. We do nct 
mean to suggest in ihis case that there has 
been oppression or any improper purpose. 
We, therefore, set aside the order of the 
learned Additional Sessicns Judge, end send 
tLe case back fcr the appeal to be re-Leard. 


We request ihe Sessions Judge himself to. 


hear the appeal and dispcse of it ceccadi g 
to law. 
N. Order set asice. 


a 


ALLAHABAD HIGH COLRT 
Fist Civil Appeal No. 64 of 1936 
October 14, 1935 
Ganea Nata, dJ. 
Hekim MOIN UDDIN—Derenpant— 
APFELLANT < 
versus 
Sheikh ABDUS SAMAD—Puaintirr— 
RESPONDENT - 
U.P. Municipalities Act ZI of 1916), ss. 245, 325— 
Orders under, if relate to private nutsance—M unici- 
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. aoe . i 4 I AT, lls of 
lity giving permission to work mill—Wal 
Plaintif s nei hbourini house cracked—Suit for 
injunetion—Maintainability of—Public nuisance, 
meaning of —Tort—N uisance— Private nuisance, what 


3. * “a8 

i Sections 245 and 318, U. P. Municipalities Act, do 
not relate to private Se and the remedies of 
ersons in respect thereof. , , 
p The-defendant was given permission by the Muni- 
cipality toset up a ficur mill in his house aon 
ing plaintiff's house. Plaintiff's appeal against the 
order was dismissed. He then filed a cuit alleging 
that vibrations of the machine caused c1acks in tha, 
walls of his house and prayed for an injunction: 

Held, that if any such Injury had been caused to 
the plaintiff he had certainly a right to seek hie 
remedy’ in the Civil Court. The remedy which he 
might scck in the Civil Court would not in any way 
jnterfere with the orders cr directions given by the 
Municijal Bcaid referred to under s. 321, Munici 
palities Act. Under the directions of the Municipa 
Beatd it would still be open to the defendarft to con- 
tinue to work his mill but in consideration of the 
private rights of tha plaintif, it would be incumbent 
cn him (the defendant) to wok his mill in such a 
manner that it might not cause any demage to the 
person or propeity cf the plaintiff. Abdul Qoyum 
Khan v. City Board, Mussoorie Q), 1eljed on. Bha- 
wani Prasad v. Pahlad Singh (2), Sheo Rem v. Sone 
Lal (3), Har Prasad v. Emperor (4), Ambika Prasad 
v Emperor (oana Muntetpal Board, Bara Banki v.. 
Rajab Ali (6), distinguished. 

‘the ae "pablo nuisance” kave not been defin- 
ed in the Act. By virtue of s. 3 (44), General 
Clauses Act, it means a “public ruisarce as defined 

~ by the Penal Code. coud | 

Private nuisance includes all injuries loan cwner 
or occupicr in the enjcyment cf the prcperty of 
which he is in possession without regard to the. 

. quality of the tenure; or in other werds, enything 
done to the Lurt or anncyance of the land, tenements 
or hereditaments of another, withcut any lawful, 
ground of justification or excuse. 


F. C. A. frcm an order of the Additional 
Sub-Judge, Allahabad, dated February 8 
1936. 

Mr. Ishaq Akmad, fcr the Appellant. 

Messrs. Panna Lal and Shah Zamir Alam, 
for the Respcndent. 

Judgment.—This is a defendant's ap- 
peal: against ihe crder of remind passed 
by ihe learned Civil Judge. The plaintiff- 
yespordent brought 2 suit against tLe de- 
fendant-appellant fcr a perpetual injunc- 
ticn to restrain the defendint ficm work- 
ing his four mill in hcuse No. 104 in 
mohalla KLalifa Mindi, Allehabad. ‘Ihe 
plaintifi's .hcuse is No. 126 and adjoins 
the defendant's Louse No. 104. TLe defen- 
dunt setup a flour mill with a 45-50 H, P. 
engine in house No. 104 in September: 
i951 with the permission of the Municipal 
Board. An appeal was filed by the plain- 
nif against the grant of permission by the 
Municipal Beard to tLe defendant but it 
wis rejected. Thereafter tle defendant 
sct up Lis mill and worked it for sometime. 
The plaintiff has stated his case in para. 4 


/ 
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of his plaint as follows: 

“The vibrations, sound and smoke of the defen- 
dant's mill have rendered the plaintift's houss un- 
inhabitable. They have created a great nuisance, 
and affect the health adversely, The plaintift's 
house has been cracked at different places on ac- 
count of the vibrations. and all sorts of losses and 
mental and physical troubles were and are caused 
to the plaintiff.” 


The defendant's chief contention was 
that he had set up his machine with the 
permission of ihe Municipal Board and the 
Civil Court had, therefore, no jurisdiction 
to try this suit. The trial Court found 
in favour of the defendant and dismissed 
the suit holding that it was barred by, 
s. 821, Municipalities Act. On appeal the 
learned Civil Judge found that the suit was 
not barred and remanded the suit to the’ 
trial Court for decision. Against this order 
of remand the present appeal has been 
filed. The only question for consideration 
in this appeal is whether the suit is barred 
by ss. 245 and 321, U. P. Municipalities 
Act. Section 245 lays down: 

“(1) If it is shown to the setis£action of a board 
that any building or’ place within the limits of 
the Municipality which any person uses or intends 
to use as factory or other place of business for the 
manufacture, storage, treatment or disposal of any 
article, by reason of such use, or by reason of such 
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missed or*allowed in part or whole unless reasonahig-. 
opportunity of showing cause or being ‘heard: has: 
been given to the parties.” oo rage 
Section 321 of the Act lays down : TE 
“(1) No order or direction referred to ins. ‚318, . 
shall be questioned in any -other manner or by, 
any other authority than is provided therein; (2) ‘ 
The order of the Appellate Authority confirming, '- 
setting aside or modifying any sucn order or direc: ~ 
tion shall be final: Provided that it shall be lawful . 
for the Appellate Authority, upon application, and | _ 
after giving notice to the other party, to review any ` 
order passed by him in appeal by a further order :& 
passed within three months from the date of hig 
original order.” 5 


z 


Section 245 relates to public nuisances;. ° 
If a person feels himself aggrieved by any. - 
order or direction made by a board under 
s. 245 relating to a public nuisance, his 
remedy is provided unders. 318. There |, 
can be no doubt that if it is not open to any , 


private nuisances and the remedies of per- «: 

sons in respect thereof... The words pub- 1. 
lic nuisance” have nof been defined in the |. 
Code. By virtue of s. 3 (41), General `- 


intended use, occasions or is likely to occasion a 
public nuisance, the board may at its option re- 
quire by notice the owner or occupier of the build- 
ing or place, (a) to desist or refrain, as the case 
may be, from wing, or allowing to be used, the 
building or place for such purpose, or (b) only to 
use, or allow to be used, the building or place for 
such’ purposes under such conditions or after such. 
structural alterations as the board imposes or pre- 
scribes in the notice with the object of rendering - 
the use of the building or place for such purpose free 
from objection.” 


The defendant applied for permission for 
the setting up of his machine and the 
Permission was granted to him on certain 
conditions. An appeal against the order 
of the Municipal Beard granting permis- 
sion to the defendant was filed by the 
plaintiff under s. 318, Municipalities Act, 
but if was dismissed. Section 318 lays 
down: aa 

Ml) Any person aggrieved by any order or direc- 
tion made by a board under the powers conferred 
upon it by ss. 180 (1), 166, 205 (l), 203,.211, 222: 
(6), 241 (2), 245, 278 and 285, or under a bye-law 
made under a heading G of s. 298, may within 
30 days from the date of such direction or order, 
exclusive of the tims requiste for obtaining a copy: 
thereof, appeal to such officer as the Local Govern- 
ment may appoint for the purpose of hearing such 
appeals or any of them, or, failing such appoint- 
ment to the District Magistrate: provided- that if, 
in the latter case, the District Magistrate be him- 
self a member of the board, the appeal shall lie 
to the Commissioner. (2) The appellate authority 
may, if it thinks fit, extend the period allowed by 
sub-s. (1) €or appeal. (3) No appeal shall he dis: 


Clauses Act, it means a ‘public nuisance” 


as defined by-the Indian Penal Code. Under _ 
s. 268, Penal Code, a “public nuisance” is ` 


an act or illegal omission, 

e “which causes ‘any common injury, danger oran- ` 
noyance to the public or to the people in general - 
who dwell or occupy property in the vicinity, or , 
which must necessarily cause injury, obstruction, 
danger or annoyance to persons who may have occa- 
sion to use any public right.” 

The essence of the definition is that the ' 
injury, danger or annoyance must be to ' 
the public orto the people in general who 
occupy the property in the vicinity or who ’ 
use such public right. In the case of a’ 
public nuisance, a person cannot maintain 
a suit in respect of it unless he is able to 
show that he has suffered a special damage ' 
thereby. Section 91, Civil Procedure Code, ` 
provides an exception to this rule and 
enacts that such a suit can be maintained ' 
even without proof. of special damage ` 
provided the consent of the Advocate- 
General is obtained and the other condi- 
tions of the section are satisfied. The 
section enacts only a rule of procedure and 
does not, as is made clear by sub-s. (2), 
deprive any person of any 2:ght which he- 
may have independently of its provisions. 
Sub-s. (2) ofs. 91, Oivil Procedure Code, 
lays down: 

“Nothing in this section shall be deemed to limit. 
or otherwise affect any right of suit which may 
exist independently of its provisions. at A 


N 
252. 


‘Private nuisance includes all injúries to 
an owner or ogcupier in the enjoyment of 
the property of which he is in possession 
without regard io the quality of the te- 
ute ; or, in other words, anything done 10 
the hurt or’ annoyance of the land, tene- 
ments or hereditaments of another, with- 
out any lawful ground of justification or 
excuse: vide Pollock on Torts, p. 422. The 
Municipalities Act does not give any power 
to the boards to deal with the - questions 
of private nuisances or parties’ private 
rights in respect thereof. In Abdul Qayum 
Khan v. City Board, Mussoorie (1) it was 


held: ; 
“Although the Municipalities Act is an Act for 
local gelf-Government, it was never the intention 
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of. the Legislature to invest the Municipal Board or - 


the Appellate Authority under the Act to pronounce 
decisions upon disputes relating to private rights 
between private individuals or-to unduly encroach 
upon tke said rights except upon the grounds of 
public health, safety or convenience.” 


The plaintiff has come here on the 
allegation that the vibrations of the engine 
of the defendant have caused cracks in 
the walls of bis house. It is one of the 
main grcunds on which his suit is based. 
The Municipal’ Board did not give any 
license to the defendant to work his fac- 
tory or mill in such a manner as to cause 
damage to the private property of his 
neighbours. The plaintiff's cause of action 
has arisen from the cracks which were 
caused according to him by the working 
of the defendant's mill. If any snch injury 
has been caused tothe plaintiff, he has 
certainly.a right.to seek his remedy in tLe 
Civil Court. The remedy which he may 
seek. in the Civil Court will not in any way 
interfere with the orders or directions given 
by the Municipal Board referred to under 
es. 32], Municipalities Act. Under the 
directions cf the Municipal Board it may 
still be open to the defendant to ccntinue 


to work his mill but in consideration of. 


ihe private righis of the plaintiff, it would 
he incumbent on him (the defendant) to 
wok his mill in such a manner that it may 
not cause any damage to.the person or pro- 
perty of the plaintiff. 


The learned Counsel for the a} p:llant 
has relied on Bhawani Prasad v. Pahlad 
Singh (2), Sheo Ram vy. Sone Lal (3), Har 


(1) (1931) A L J 206; 133 Ind. Ons. 148; A I R 1931 
All. 147: 53 A 500: Ind. Rul. (1931) All 596. 

(2) (1930) A L J 1039; 124 Ind. Cas, 556; A L R 1930 
All £31: Ind. Rul. (1930) All. 558. 

(3) (1930) -A LJ 482; 118 Ind. Cas, 710; AIR 1629 
£11 912; Ind. Rul, (1929) All. 918, 
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Prasad v. Emperor (4), Ambika Prasad 
v. Emperor (5) and Municipal Board, Bara 
Banki v. Rajab Ali (6). These cases do 
not apply to the present case because the 
present suit is not directed to question 
the orders or directions of the Municipal 
Board. I find that the order passed by the 
learned Civil Judge is correct. ‘here is no 
force in the appeal. It is, therefore, dis- 
missed with costs. Permission to file a 
Letters Patent Appeal is granted. 

N. Appeal dismissed. 

(4) (1932) A L J 579; 138 Ind. Cas. 839; ATR 1932 
All. 673; 1939) Cr. Cas. 825; 33 Cr. L J 692; Ind. Rul, 
(1932) All. 497; L R13 A 138 Cr, 6 

(5) (1936) A L J 805; 165 Ind. Cas 223;.ATR 1936 
All. 693; (1936) Cr Cas. 889;9R A 251; 37 Cr. L J 
1114; 1937 A LR 880 

(6) A I R1925 Oudh 413; 95 Ind. Cas 122p 29 O'C 
334; 13 OL J 63°; 30 WN 511, 


CALCUTTA HIGH CGURT 
Letters Patent Appeal No. 5 of 1936 
August 3, 1936 
Guna AND BARTLEY, JJ. 
JITENDRA NATH ROY—Pusintirr— 
APPELLANT 
versus 
MADAN MOHAN DAS MOHANTA 
MAHARAJA AND ANoTHER—DEFENDANTS— 
ResponpsxTs 

Bengal Cess Act (IX of 1880), ss. 54, 56, 58— Notice 

under s. 54—Proper publication with all details, 
necessity of—Omission or mistake, if vitiates notice 
—Construction of Act. 
. Provisions of ss. 54 and 56, Bengal Cess Act, are 
mandatory. Consequently, unless notices required 
by s. 54 have been published with all details speci- 
fied in s. 58, the zamindar is not entitled under 
the law to sue for recovery of cesses uncer s. 58, 
Omission to specify exact amount and mistakes in 
the matter of mentioning dates are not mere irregu- 
laritiee but illegalities vitiating the notices, 


The Cess Act must be strictly interpreted. 


L. P. A. anginst the judgment of Mr. 
Justice Edgley, dated January 21, 1936. 

Messrs. Hemendra Chendra Sen and 
Satyendra Chandra Sen, for ile Appellant.. 

Messrs. Bijon Kumar Mukerji and Naren- 
dra Krishna Bose, for the Respondents. 


Judg ment.—TLis is an appeal under 
s. 15, Letters Patent, and is directed against 
the decision cf our learned brother Edgley, 
J., reversing the decisicn of the Ad- 
Ciicnal District Judge of Jessore Khulna; 
it has risen cutof a suit for recovery of 
cess payab'e in respect of some rent-free 
lands appertaining to the zemindari of the 
plaintiff appellant. It appears that the trial 
Court dismissed the plaintiff's ‘suit. On 
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appeal to the learned District Judge, the 
decision of the trial Court was reversed, 
and a decree was passed in favour of the 
plaintiff entitling him to recover the amount 
claimed in the suit as cesses payable by 
the defendanis. There was then a second 
appeal to this Court by the defendants, and 
in that appeal, the decision of the primary 
Court dismissing the suit was restored. 
In this appeal the only question for consi- 
deration is whether the plaintiff appellant 
is entitled to recover cess at double the 
amount with interest from the defendants- 
respondents, payable in respect of the years 
1333 to 1336 B. S. under s. 58, Cess Act. On 
the findings arrived at by the lower Ap- 
pellate Couri the notices required by s. 54, 
Cess ‘Act, hed been duly served, and the 
question is whether those notices were such 
as strictly complied with the provisions 
contained in that section. There can be 
no doubt about the position, in view of 
the language of the statute, that the plaint- 
iff was not entitled to recover cesses as 
claimed in the suit, unless there is com- 
pliance with all the items-mentioned ins. 54. 

There had been non-compliance, so far 
as the mention of January 12, the date 
fixed by the Board of Revenue for payment 
of cess, the amount of which was less than 
Rs. 10 and most of the amounts involved in 
the case before us were less than Rs. 10, 
there was also no mention of the amounts 
payable in each instalment, where payments 
in more than one instalment were permit- 
ted. Regard being had to the position in- 


dicated above, we have no hesitaticn in- 


agreeing with Edgley, J. that the suit was 
bound to be dismissed on the ground that 
there was non-complicance on the part 
of the plaintiff, so far as the manda- 
tory provisions of the Cess Act were con- 
cerned. As the learned Judge has observed, 
a taxation statute like the Cess Act must 
be strictly interpreted, and in view of the 
mandatory nature of the provisions contain- 
ed in ss. 54 and 56, Cess Act, unless notices 
required by s. 54 cf ihe Act-have been prop- 
erly published with all the details specified 
in s. 54, the zemindar in the position of 
the piaintiff was not entitled under the 
law to sue for recovery of cesses under 
s. 58. In our judgment, the omission to 
specify the exact amounts payable by the 
defendants, and the further omission of 
mistake in the matter of mentioning the 
dates fixed by the Board of Revenue, in 
the nolices purported to have .been issued 
under s. 54, were nct mere irregularities 
but were illegalities which vitiated tke 
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notices. The liability in respect of pay- 
ment of cesses by persons in the positicn 
of the defendants was hased. upon the ser- 
vice of notice prescribed by law, and the 
provisions contained in s. 54, Cess Act, kad 
to be strictly complied with in all parti- 
culars, before any statutory liability could 
arise, as Claimed by the plaintiff in the suit. 

The service of notice in the manner pres- 
cribed by law is the foundation of the 
party's claim to recover cesses by a suit 
like the one before us and non-compliance 
of the provisions of the law as contained 
in s.94 in any way whalsoever, cannot be 
treated as a mere irregularity which does 
not invalidate the notice, as it appears to 
have been held by the District Judge in 
the Court of Appeal below. The equitable 
considerations that might arise in favour 
of the appellant before us, cannot be allow- 
ed to override the definite provisions of the 
law, creating rights and liabilities of the 
parties, so far as the present claim for re- 
covery of cesses was concerned, by a suit. 
The decision of our learned brother Edgley, 
J., against which this appeal is directed 
is in our judgment right and must be 
upheld. The appeal is dismissed. There 
is no order as to costs in the appeal. 

Appeal dismissed. 


. mean —— 


PATNA HIGH COURT 
Civil Revision Petition No, 23 of 1934 
May 5, 1936 
Monammap Nook AND SAUNDERS, JJ. 
CHHOTI RANI SAREBA AND oTaERs— 
. PETITIONERS 
versus 
Kumar BRIJDEO NARAYAN SINGH 
AND ANOTHER—OPpPosITE PARTIES 

Bengal Court of Wards Act (IX of 1879), s. 52— 
Minor under Court of Wards—Appointment and 
removal of guardian—Powers and duties of Civil 
Court—Court of Wards appointing a person as guar- 
dian in another's place—Duty of Civi? Court to 
substitute his name in place of old guardian. 

When a defendant ina suit isa ward of Court, 
the Civil Gourt has absolutely no power of appoint- 
ing a guardian ad litem for him or removing a 
guardian who has been acting for him, In the case of 
a minor under the Court of Wards, the Civil Courts 
have no responsibility of appointing or removing a 
guardian. The matter is entirely inthe hands of the 
Court of Wards and the Civil Courts have simply to 
recogniz2 the guardian appointed by it. : 

Held, that the Civil Court cannot substitute 
another person as guardian on the application of the 
manager in the place of the Board of guardians ap- 
pointed by the Court of Warde. | í ° 

Under ordinary law tlfe.authority which has got 
the power-of appointment has got the power of. dis. 
missal and if the Court of Wards has been given power 
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by s. 52 ofthe Bengal Court of Wards Act, to ap- 
point a person to actas a guardian in placewf the 
manager it has cartainly got the power to appoint 
another guardian jn place of a guardian previously 
appointed if that procedure becomes essential. The 
power of appointing a guardian in place of the 
manager is a power which can be exercised succes- 
sively from time to time. as occasion arises and the 
Court of Wards has full power to appoint one guar- 


dian io place of another whenever a vacancy occurs, 


from whatever cause, and once such an appointment 
has been made and communicated to the Civil Court; 


jt is the duty ofthat Court to substitute the name: 


of the newly appointed guardian in place ofone who 

has been acting as such under a previous appoint- 

ment by the Court of Wards. | 
0. R. P. from an order of the Deputy 


Magistrate, Sub-Judge, Daltonganj, dated. 


November 11, 1936. . 
Messrs. Mahabir Prasad and A. D. Sinha, 
for the Petiticner. 
Messrs. S. M. Mullick. and G. N. Mukerji, 
for the Court of Wards. 


The Government Advosate, for the Sec-. 


retary of State. 


Mohammad Noor, J.--The facts leading 


up to this application are these: The 
proprietor of the Chainpore Estate in the 
District of Palamau is a minor underthe 
Court of Wards. The Secretary of State 
for India in Council has instituted a suit 
against him fora declaration of the rights 
of Government in the minerals of the 
Chainpsre Estate. We are informed that 
the Bengal Coal Company is also a defen- 
dant in the suit. As the Court of Wards 
is adepartment of the Government, a 
question arose as to the advisability of the 
defencs by it of ‘a suit instituted by 
another department of the Government. 
We are told that under some instructions 
of the Government of India the Court of 
Wards under s. 52, Court of Wards Act, 
appointed a Board cf Guardians which 
became the guardians ad litem of the 
minor defendant under the provisions of 
that section and the names of the members 
of the Board of Guardians were substituted 
for the name ofthe Manager who ander 


s. 51, Courtof Wards Act, was made the, 


guardian ad litem of the defendant. It is 
said that the Court of Wards became 
dissatished with the manner in which the 
members of the Board were conducting the 
defence of the suit. 

It, therefore, in pursuance of some further 
instruction from the Government of India 
passed cn Auguss 17, 1935, passed a resolu- 
tion sanctioning the appointment of Mr. 
Girindra Nath Mukherji, an Advocate of this 
Court, as guardian ad.litem of the minor in 
place of the Board of Guardians, On August 


~ 
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14, 1935, three days before the resolu- 
tion of the Court of Wards an application 
was made by the Manager of the estate 
of the Ward asking the learned Subordi- 
nate Judge before whom the suit is pending 
to 1emove the Board from the guardian- 
ship of the minor defendant, and sub- 
stitu‘é in its placs the name of Mr. G.N. 
Mukerji’ as his guardian ad litem. Objec- 
tion against the adoption of this course 
was raised by the members of the Board 
who were till then acting as guardians 
ad litem. The order on the application of’ 
the Manager was passed on November 11, 
1935,.and it purports to remove the Board 
of Guardians and substitute in their place 
the name of Mr. G. N. Mukherji. The 
members of the Board have moved this 
Court against this order. There is no. 
doubt that the. procedure adopted in the 
Court below was entirely irregular and’ 
misconceived. When a defendant in a 
suit is'a Ward of Court, the Civil Court 
has absolutely no power of appointing a 
guardian ad litem for him or removing 
a guardian who has been acting for him. 
Section 51, Court of Wards Act, runs thus: - 

“In every suit brought by or against any ward 
he shall be therein described as a ward of Court;' 
and the manager of such ward's property, or if 
there is no Manager, the Collector of the District 
in which the greater part of such property is 
situated, or any other Collector whom the Court’ 
of Wards may appoint in that behalf, shall be 
named as next friend or guardian for the suit, 
and shall in such suit represent such ward, and 
no other person snall be ordered to sue or be sued 
as next friend or be named as guardian for the 
suit‘by any Civil Court in which such suit may 
be pending,” : í 


It is obvious that the power of the’ 
Clvil Court to appoint a guardian ad litem 
to defend the suit of a minor provided’ 
in O. XXXII, has no application when 
the minor happens to be a ward of Court: 
and in that Order:of the Code it has beén ` 
clearly laid down that it has no applica- 
tion in the case of a minor whose estate 
is under the Court of Wards. Now, in’ 
this case, the Secretary of State for India, 
in Council sued the defendant through 
the guardianship of the Manager of the’ 
Court of Wards as required by s. 51, Court 
of Wards Act. Section. 62 authorizes the 
Court of Wards, if it so likes, to direct 
that instead of thé Manager of the estate’ 
asthe guardian ad litem ofthe minor, the 
guardian shall be such person whom the 
Court of Wards may appoint in that behalf, 
and when this appointment is made and 
communicated to the Civil Court, it isthe 
duty of that Court to substitute the name 
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of the man so appointed in place of the 
name ofthe Manager. In this case the 
Board of Guardians appointed by the 
Court of Wards was substituted for the 
Manager on the laiter’s application. Now, 
by the resolution of the Court of Wards 
abcve referred to, the members of the Board 
have been removed and in their place Mr. 
G. N. Mukerji has been appointed guar- 
dian ad litem. The prcper procedurein 
such acase was to communicate the new 
appoiniment to the Civil Court which 
under thé provisions of s. 52 was bound 
to subslitute the neme of Mr.” G.N. 
Mukherji in place of tke names of the 
members of the Board cf Guardians. This 
was not done and the learned Subordinate 
Judge’ has removed the Board of Guar- 
dians on the applicaticn of the Manager wko 
was no party to ihe suit and who applied 
fcr the removal of the members of the 
Board before the resolution of the Court 
of Wards. In the case of a minor under 
the Court of Wards the Civil Courts have 
no responsibility of appointing or remov- 
ing a guardian. The matter is entirely 
in the hands cf the Court of Wards and 
the Civil Courts have simply to reecgnize 
the guardian appointed by it. 

It has kowever been contended by Mr. 
Mahabir Prasad on behalf cf tke petitioners 
that once tle Court of Wards has appoint-. 
ed a guardian in place of tLe Manager 
its power is exhausted and no further 
appciniment can ke made. He has laid 
sirers upon e. 52 itself and has contended 
that the Civil Ccurt has to substitute the 
name of the guardian appointed by tke 
Court of Wards in place of the name of 
the Manager, but there is power in the 
Civil Court to substitute the name of one 
guardian appointed ty the Court of Wards 
in place of anotler guardian appointed 
by it end then remcved. The Court of 
Wards hes ro power torcmove the guar- 
dian whem it has cnce appointed. [em 
unable to accept this contention. Apart 
from the questicn that under the General 
Clauses Act and under ordinary law the 
authcrity which has got the power of 
appointment has got the power of dis- 
missal, if the Court of Wards has been 
given power bys. &2 of the Act to ap- 
point a -person to act as guardian in 
place of the Manager, it has certainly got 
the power to appoint another guardian in 
place of a guardian previously appointed 
if ilat procedure beccmes essential. I, 
cannot ecnceive that the Legislature could 
have intended that a guardian once ap- 
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pointed by the Couit of Wards, however 
incompetent or untrustworthy he subse- 


sequently proves himself to be; cannot be. 


removed by it and in all circumstances 
should be allowed to continue to act for 
the ward. The power of appointing a 
guardian in place of the Manager is a 
power which, in my opinion, from a plain 
jeading of the section, can be exercised 
successively from time to time as occasion 
arises and the Court of Wards has, in 
my opinion, full power to appoint one 
guardian in place of another whenever a 


vacancy occurs from whatever cause, and. 


once such an appointment has been made 
and communicated to the Civil Court, it 
is the duty of that Court to substitute the 
name of the newly appointed guardian in 
place of one swho has been acting as 
such under a previous appointment by the 
Court of Wards. Therefore, so faras the 
power of the Court cf Wards to remove 
the Board of Guardians and to appoint 
Mr. G. N. Mukherjiis concerned, I am 


clearly of opinion that it had such power 
and on the eccmmunication of such appoint-: 
ment the Civil Court is bound to recognize’ 


it and to make necessary substitution. 


The preceeding, however, before the 
learned Subordinate Judge, as I have 
alreedy said, has been irregular. The 


application was made by the Manager for 
tte removal of the Board of Guardians 
and for the appointment of Mr. G.N. 
Mukherji in his place. This the Manager of 
the Ccurt of Wards kad no power to 
ask nor had the Court any power to en- 
tertain ithe application.» It is true that 
since the application was made by the 
Manager on August 14, 1935, a copy of 
the resoluticn of the Court of Wards wag 


received by the Court and is en tke record’ 


of tte cese; but the order passed shows 
that tLe learned Subordinate Judge was 
removing the Board of Guardians on hig 
own authority on tke grounds urged by the 
Maneger though he has referred to the 
resolution of tke Court of Wards. He 
has, in my opinion, unnecessarily given 
reasons justifying the removal of the 
members of the Bcard and making a fresh 
appcintment. The order of the learned 
Subordinate Judge, as it 
besed upon his own powers of removal 
which he had not, is, therefore, set aside 
as being without jurisdiction. He is direct. 
ed to act under s. 52, Court of Wards 
Act, on the resolution Fof the Court of 
Wards and under the mandatory provi. 
sion of that section, and not under hig 
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own power, order the substitution of the 
name ‘of G. N. Mukherji in place “of the 
members of the Board. There will be no 
order for costs. - 

Saunders, J.—I agree. 

N. Order szt aside. 


MADRAS HIGH COURT 
Civil Miscellaneous Appeal No. 481 
of 1934 
September 18, 1936 
; BORN AND Laxsumana Rao, JJ. 
DELLI VENKATRAMA DASS PANTULU 
—PraIntips—APPELLANT’ 
4 VETSUS 
NIPPANI VENKATRAMANAYYA 
_ PANTULU AND oTages —DEFENDANTS — 
RESPONDENTS 
Civil Procedure Code {Act V of 1908),s 47—Execu- 
tion of decree—Decree-holder setting up agreemént 
by judgmenl-debtor to pay interest not provided for 
in decree—Denial of agreement by judgment-debtor 
—Pow2r of Exesuting Court to hold enquiry into 
truth of agreement. 
The Executing Court on an application made for 
execution of a decree in which no interest was 


provided has no power to hold an enquiry into an: 


alleged agreement to pay interest in execution 
when the judgment-debtor denies the agreement. 
Sadasiva Pillai v. Ramalingu Piilai (2), referred 
to, 

In such a case until the agreement is established, 
the question of estoppel of the judgment-debtor 
from denying the liability to pay interest cannot 
eet Subramania Pillai v. Corera (1), dissented 
rom. j 

C. Mis. A. against an order ofthe Dis- 
trict Court of Ganjam, dated April 4, 1934. 
and passed in E. P. No. 97 of 1933 in O.S. 
No. 31 of 1925. a $ 
. Mr. B.V. Ramanarasu, for the Appellant. 

Mr. C. Rama. Rao, for ihe Respondents. 

Judgment.-~In our opinion the decision 
of the learned District Judge is correct. 
We cannot agree with Mr. B.V. Rama- 
narasu that the question in dispute was 
res judicata. The learned Advocate admits 
that there was no express adjudication and 
in the face of the learned District Judge's 
_ order, dated April 21, 1931, it is impossible 
to hold that the doctrine of consiructive 
res judicata can be applied. 

Mr. B. V. Ramanarasu’s next contention 
is. that the judgment-debtors are estopped 
by their own conduct in entering into an 
agreement with him for payment of interest, 
from denying, their liability to interest. 
He relies on Subramania Pillai v. Corera 
1), and the Privy. Council cases cited 


therein. Butin all those cases there was- 


(1) 48M LJ 121; 86 Ind. Cas. 723; (1925) M W N 
86; A IR 1925 Mad. 457, 
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asecurity bond in favour of the Court, an 
order of the Court accepting or sanction- 
ing the arrangement made between parties 
out of Court; or at the least there was no 
dénial and no possibility of denial of the 
fact of the agreement. Here the agree- 
ment itself is. denied by the judgment- 
debtors and nobody can suggest that they 
are estopped from denying it. Till the 
agreement is established, the question of 
estopping the judgment-debtors . from 
denying the liability for interest and the 
decree holder’s right to recover interest in 
execulion cannot urise. 

The real point is whether an executing 
Court, on an application made for execu- 
tion of a decree in which no interest is 
provided, can be compelled to hold an 
enquiry into an‘alleged agreement io pay 
interest in execution, when the judgment- 
debtors deny the agreement. There is no 
authority for such a proposition. This 
is in effect asking the Court in execu- 
tion to modify the decree. In our opinion 
the Court executing the decree has no 
power to modify it in the manner suggest- 
ed, and cannot be compelled to enter upon 
such an enquiry. It is expressly recognis- 
ed in Sadasiva Pillai v. Ramalinga Pillai 
(2), by their Lordships of the Privy Council 
that: 

“all the High Courts of India have accepted as 
settled law these propositions: first, that where the 
decree is silent as to interest or mesne profits the 
Court executing the decree cannot under the clause 
in question assess or give execution for such interest 
or mesne profits.” : 

In that case, the judgment-debtor's 
obligation to account for subsequent meshe 
profits arose out of proceedings in the 
same suit subsequent to the decree. 

This appeal is dismissed with costs. 

A. Appeal dismissed. 

(2) 21 A2i9, 2 WR 193,15 BLR 383; 3 
Sar. P O 519; 3 Suth P O J 190 @ 0). 





- ALLAHABAD HIGH COURT 
Criminal Revision Application No. 593 
of 1936 < 
September 25, 1936 
Bennet, J. 
HAR KISHAN DAS —A PPLICANT 
Tel Sus 

EMPEROR—Oppostts Party 
Criminal Procedure Code (Act V of 1898), ss. 259, 
256— Date fixed for cross-examination of prosecution 
witnesses after charge—Complainant’s failure to 
attend with witnesses—Refusal of adjournment 
application and acquittal—Procedure, legality of— 
Duty of Magistrate to record question to accused if 


he wants ta cross-examine, and answer thereto— 
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Warrant case—Failure of complainant to 
with witnesses—Acquitial, if proper. : 
Where a charge was framed and date fixed for 
attendance of c: mplajnant with witnesses for cross- 
examination, and on failure of the latter to appear, 
the Special Magistrate acquitted the accused 1efus- 
ing toadjourn thecase in spite of an application 
for adjournment for a short time : ; 

Held, that the Court acted quite irregularly in 
refusing to’.grant such an application and this was 
especially the case where the Court was the Court of 
a Special Magistrate where there are no fixed 
hours. 

A Magistrate is bound to record the question whe- 
` ther the accused desires to cross-examine witnesses 
and also the accused’s answer thereto. Š 

In a warrant case the Magistrate cannot acquit 
the accused ifon the date fixed for cross-examination 
of the complainant and his witnesses, they are absent 
Emperor v. Nazir Hussain (1), distinguished. 


attend 


Or. R. App. against an order of the Ses- 
sions Judge, Benares, dated June 18, 1936. 

Mr. Madan Mohan Lal, for the Appli- 
cant. 

Mr. A. P. Dube, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. z 

Order.—This is an application in erimi- 
nal revision on behalf cf a complainant 
against the procedure adopted by a Special 
Magistrate of Benares, Capt. Bijaya Prasad 
Singh, wlo acquitted the accused after 
having framed the charge sheet under 
s. 420, Indian Penal Ccde, on the ground 
that the complainant and his witnesses weré 
absent. The record shows that the charge 
sheet was framed on May 7, 1936, and on 
the charge sheet the Court noted: ‘Pleads 
not guilty; will produce defence.” . On the 
order sheet on that date it was directed 
that the case be put up for further cross- 
examination cn May 1), 1936, and the ccm- 
plainant to bring his witnesses for fiirther 
cross-examination. On May L, tke Magis- 
trate reccrded a brief order in English on 
the order sheet stating: 

“Complainant and his witnesses have not arrived 
theugh I waited for more than an hour. The evi- 
dence which they had given cannot be taken into 
consideration unless they had given themselves for 


cross-examination. I therefore acquit the accused of 
the charge." 


This order was paseed in spite of an €p- 
Plication having been made by the ccm- 
plainant to the effect that the witnesses 
had not yet arrived but were ccming and: 
the Court wes asked to adjourn the case 
for 15 minutes... Apert ircm any legal 
precedure it appears lo me that the Court 
acted quite irregularly in refusing to grant 
such an application and this is especially 
the case where ike Court was the Court of a 
Special, Magistrate where there are no fixed 
hours. The Court further appears to me 
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to hwe neglected the provisions of s. 256 
(1), Criminal Procedure Code. That section 
lays down that when tke accused has plead- 
ed tothe charge sheet: 

“He shall be required to state at the comnfence- 
ment of the next hearing of the case, or if the - 
Magistrate for reasons to be recorded in writing so 
thinks fit, forthwith, whether he wishes to cioss- 
examine any, and if so, which of the witnesses for 
the prosecution whose evidence has been taken. If 


he says he does so wish the witnesses named by him 
shall be recalled.” 


Now the Magistrate did not record any 
reasons on May 7, for asking the accused 
this question forthwith nor has he entered 
on the crder sheet or the charge skeet that 
he did put this question.. Again on May 11, 
which was the next hearing after the charge 
sheet, the Magistrate failed to record this 
question as put to the accused and he fail- 
ed to record any reply of the accused to 
the questicn. It is incumbent on a Magis- 
trate to make arecord of this question and 
answer which are prescribed by s, 256 (1), 
Criminal Procedure,Code. Moreover, when 
an answer has been received that the 
accused desires to cross-examine the wit- 
nesses for the prosecution whose evidence 
has been taken, the section proceeds to say 
that the witnesses named shall be recalled. 
It is true that in this case the Magistrate 
had directed that those witnesses should. 
be present but by the use of the 
word ‘recalled’ I understand thats. 256 (1) 
means that if the witnesses are not present, 
then the Magistrate should issue process to 
ensure their attendance, Learned Counsel 
argued that the use of the word ‘recalled’, 
meant that the chaprasi should call their 
names out, but I do not think that the 
English word bears this meaning. The 
Magistrate therefore acted irregularly in 
hoiding that the complainant and his wit- 
nesses had defaulted. Moreover, there is no 
provision in. the Cede entitling the Magis- 
trate to pass an order of acquittal even in 
case the complainant and his witnesses had 
defaulted. Jf no charge sheet had been 
framed and the complainant had been 
absent, as this offence of s. 420, Indian. 
Penal Ccde, is one which may be lawfally 
compounded with tke permission of the 
Court under s. 345 (2), then s. 259 would 
have applied and the Magistrate might in 
his discretion have discharged the accused. 
But there is no section which empowers a’ 
Magistrate to actin such a manner after 
charge sheet has been framed in the trial ofe 
a Warrant case. . 

In the trial of a summons case s. 247 
entitles the Magisirate to acquit the accused 
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where the complainant does not appear at 
any stage of the proceeding. It is true that 
a learned Single Judge of this Court has 
deliyered a ruling which lends some sup- 
‘port to the contention on behalf of the 
accused. This ruling is Emperor v. Nazir 
Husain (1). That was acase in which a 
complaint had been made of a compara- 
tively trivial assault of shoe-beating and a 
charge was framed and a date was fixed 
for the complainant to attend with his wit- 
nesses for cross-examination, and the com- 
plainant and his witnesses failed to attend 
on that date and the failure was not ex- 
plained and the Magistrate waited till 2 
P.M. This Court held that the correct pro- 
cedure should have been for the Magis- 
trate to find the accused not guilty under 
s. 258 (1). Without expressing any opinion 
on this decision, I may point out that in 
that ruling there was a different case. A 
date had heen fixed for the complainant and 
his witnesses to attend for cross-examina- 
tion. I understand that this meant that a 
date had been lawfully fixed in accordance 
with the provisions of s. 256 (1), that is, after 
the Court had taken the statement of the 
accused that the accused desired to cross- 
examine the complainant and his witnesses 
after the charge-sheet. That point differen- 
tiates the ruling from the present case. 

1 consider that in the present case the 
Magistrate has failed to observe the pro- 
cedure-laid down by the Code and for these 
reasons I set aside the order of acquittal of 


May 11, 1936. Idirect that the Magistrate: 


should proceed with the case from the stage 
when the charge sheet has been framed and 
that when the case comes before him again, 
he should enquire from the accused under 
s. 256 (1) whether they desire to cross-exa- 
minethe witnesses for the prosecution and if 
the accused names certain witnesses whom 
they desire to cross-examine further, the 
Magistrate shall fix a date for those wit- 
nesses to appear and shall issue process for 
them to attend Court on that date and shall 
proceed with the trial from that stage ac- 
cording to law. 


N. Or ler set aside. 


(1) (1931) AL J 3,129 Ind, Cas, 262; A IR 1936 
Ali, 795 (2; 32 Cr L J 366; (1933) Cr. Cas. 1017; 53 
‘A 39; Ind. Rul. (1931) All. 134 
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PATNA HIGH COURT. | 
Civil Appeal No. 86 of 1933 
September 4, 1936 
Wort AND Acarwata, JJ. 
KAMESHWAR SINGH BAHADUR— 
PLaIntirs—APPELLANT 
versus 
Shaikh SAKHAWAT ALI AND OTHERS — 
DEFENDANT3 —RERSPONDENTS. 

Record of Rights—Entry in, of land as rent-free— 
Suit for declaration that land was not rent-free— 
Landlord proving land lay within assessed area— , . 
Burden of proof, if shifts to tenant—Grant—Pre- 
sumption, of lost grant—~Hzxpress grant but lands not 
identified—Presumption, if arises. f 

Where in a suit for declaration by the landlord 
that certain lands’ were not rent-frea, the entry in 
the Record of Rights shows they were rent-free but 
the landlord establishes that the land wasewithin 
his zamindari and within the area assessed -to re- 
venue, the onus of proof of the rent-fres character 
of the land shifts to the tenant. Jagdeo Narain 
Singh v. Baldeo Singh (1), relied on. J. A. Stonewigg 
v. Kameshwar Narain Singh (2), distinguished. 

The presumption of lost grant cannot arise where 
there is an express rent-fres grant to certain persons 
or their predecessors-in-title but ths land cannot be 
identified na JAH 

O, A. from the original decree of the Sub- 
Judge, Bhagalpur, dated April 28, 1933. 


Messrs. Murari Prasad, Bisseswar Prasid, 
K. P. Upadhaya and S. P. Srivastava, for 
the Appellant, 

Mr. Rajeswari Prasad, for the Respon- 
dents. 

_Wort, J.—This is an appeal by the 
plaintiff arising out of an action in which 
he claimed a declaration with regard to 
102 bighas of land which was recorded in 
possession of the defendants as belagan. 
The plaintiff's case is that the land is 
liable to assessment for rent and claims 
that a fair and equitable rent should be 
assessed by the Court. The learned Judge 
in the Court below has come to the con- 
clusion that the land was rent free as the 
defendants alleged. The Record of Rights, 
ag I have already indicated, was in favour 
of the defendants. The record was finally 
Published in 1930. It would appear that 
in this village of Magarwara there had 
been a gurvey in 1905 of such lands as 
were not under the river Kosi at the time, 
but not (as I understand) a complete sur- 
vey of the whole village at the time. One 
of the principal questions arising in this 
appeal is whether, as the defendant-res- 
pondents allege, the onus was on the plain- 
tiff. It is contended by the respondents 
that, as the Record of Rights was in their 
fayour, it was for the plaintiff to rebut the 
entry in the record, On the othey hand, 
the well-known decision in Jagdeo Narain 
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Singh v. Baldeo Singh (1) is relied upon: by 
Mr. Murari Prasad on behalf of the plain- 
tiff-appellant. This dezision.is relied upon 
for ‘several propositions. This case was 
explained in a judgment of this Court 
in J. A. Stonewigg v. Kameshwar Narain 
Singh (2) and wes again referred by the 
learned Chief Justice of this Court and 
Chatterjee, J. in a later case reported in 
the same volume. But in my judgment 
the decision of their Lordships of the 

` Judicial Committee in the first-named case 
is explicit on the point which comes up 
before us for determination. Mr. Ameer 
Ali, delivering the opinion of their Lord- 
ships of the Judicial Committee, made this 
statement : | 

“Considerable stress has been laid on this pre- 
sumption on behalf of the respondents. Once, 
however, the landlord has proved that the land 
which is sought to be held rent free lies within 
his regularly assessed estate or mahal, the onus is 
shifted. In the present case, the lands in dispute 
lie within the ambit of the estate, which admittedly 
belongs to the plaintiffs andthe pro forma defen- 
“dants, and for which they pay the revenue as- 
«sessed in the mauza. In these circumstances it lies 
upon those’ who claim to hold the lands free of 
obligation to pay rent, to show by satisfactory evi- 
dence that they have been relicved of this obliga- 
tion either by contract or by scme old grant recognis- 
-ed by Government.” 

There can be no dispute in this case that 
the plaintiff has established that the land 
in dispute is within his zamindari-and is 
within the area assessed to revenue. ‘There 
is“no evidence with regard to this. But 
‘the allegations: of the earlier paragraphs 
of the plaint and the admission contained 
in the written statement filed by the de- 
fendants made it unnecessary for the 
‘plaintiff to adduce evidence in this regard, 
and it must, therefore, be taken tc be 
established that the land in suit is not 
only within the zamindavi of the plaintiff 
but, also within the lands assessed to re- 
venue: The matter comes quite clearly 
within the principle laid down by their 
Lordships of the Privy Council, and in my 
opinion the case reportedin J. A. Stonewigg 
v. Kameshwar Narain Singh (2) does not 
affect the application of the principle laid 
down by their Lerdships of the Judictal 
Committee of the Privy Council. I might. 
observe that there is one point of distinc- 
tion between the casein J. A. Stonewigg 
vV. Kameshwar Narain Singh (2), the 
one before their Lerdships of the Privy 


` (1) 2 Pat. 38; 71 Ind. Cag. 984; ATR 1922 PO 272; 
49 1A 399; 3 PLT 605; 360 L J 499; 32 M L TI; 
(1923) M W N 361; 27 O W N 925; 45 M L J 460 


(P. 0). . 
(2) di PLT 44571 Ind, Cas. -1022; ASI R, 1923 
Pat, 340; (1923) Pat, 122; 1 Pat, L R 99, « Š 
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Counéil- and the case before us, and that 
is that. in the case decided by Das, J. (as 
he then was) there was an entry.in the 
Record of Rights as to the occupancy rights 
of the defendants and, therefore, no ques- 
tion could arise with regard to a title 
adverse to the landlord. In the view I 
take a very considerable distinction results 
from that fact. That being the case, the 
question here is whether the defendanis 


-have established their right toa rent free 


grant. The method of proof adopted by 


the defendants was the production of deeds > 


of title which would show prima facie 
a rent-free grant. Their immediate title 
was based cna sale deed by Fateh Narain 
Kumar to Shaikh Ghulam Ali, dated 
April 7, 1884. But amongst their other 
deeds of title was an earlier document of 
July 19, 1812, being a sale-deed by one 
Musammat Sonamani Misrain to Raja Ram 
Kunwar and another. The defendants also 
produced two sanads, one dated 1758 and 
the other dated 1759, and in so far as they 
come from the possession of the defen- 
dants, there might be some indication that 
they were entitled to a rent free grant as 
they asserted. But in fact we get very 
little assistance from the two sanads for 
the reason-that the land was not clearly 
described or defined by boundaries which is 
the material factor in this case. Coming to 
the two deeds of 1812 and 1884, we see that 


105 bighas of land under the deed of 1819, 


and described as in Mauza Mangarhara, 
Patti’ Khorhari, were sold amongst other 
lands with which we have no concern in 
this case. When we come to the sale-deed 
of 1884 the lands are described as ‘out of 
107 bighas of Chakla Rahtha in Mauza 
Mangarwara’ and when we come to the 
boundaries given in the deed the difficulty 
in this case arises, The evidence in the 
case, in addition to the deeds to which I 
have referred, consists of maps, the first 
being the survey map of 1846, and the ` 
second the survey map prepared in 1927 
which is on a larger scale. Now, the points 
arising on- the two maps are very simple, 
From the. map cf 1846 it will be seen that 
the lands described in the deed of 1819, 


that is tosay,105 bighas of Khorhari, are 


immediately south of village Rangpatti. 
Now, when we come to the deed of 1884, 
we find that the lands are described ag 
Chakla Rahtha which is very consider- 
ably tothe wést. We find also that the 
eastern boundary ofthe 54 bighas of the 
107 bighas is described as Rangpatti . and 
that the eastern boundary of the 44 


4 
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bighas.as ‘rent paying land in Mang#rwara, 
Patti Rahtha.’, 


“From the survey maps it will be seen 
that. the defendants are now in possession 
of plots which are numbered from 10 to 
215, but whether 215 isthe highest num- 
er or not is immaterial for the purposes 
of this case. The most northerly plots are 
plots Nos. 10,17, 19, 35, 36 and 37. They 
are to the immediate north of a road which 
is marked plot No. 63. This road, if extend- 


~ed to the north, would mn to Rahtha Chakla 


= 


- Mangarwara. 


No. 281 (so described in the survey map’. 
In order to make the defendants’ case fit 
in with the survey map. (and I should say 
in this connection that it is not denied 
that the defendants are in actual posses- 
sion of-the plots which are marked pink 
on the copy of the survey map), it will be 
necessary to place their Jands to the east 
of the lands of which they are in posses- 
sion. But in the map of 1846 there ap- 
pears to bearcad running south to north 
to village Rangpatti. It is on this road, 
that according to the document of 1812 
the defendants’:lands would lie, as they 
are described in Khorhari. The road 
across which the defendants’ land lie is 
the road much further to the wesi and 
running, as I have said, to Rahtha Chakla 
No. 281. It will be seen, therefore, that the 
description given in the two deeds upon 
which the defendants rely and that of the 
lands of which they are admittedly in pos- 
session do not tally. 

The Judge has, with some difficulty, it 
appears, accepted the contention of the 
defendants in the Court below, as regards 
the boundaries given in the deed of 1884. 
The eastern boundary there given is Rang- 
patti which if accepted at its face value 
would be against the defendants as Rang- 
patti there mentioned was Rangpatti 
village and not, as the defendant suggested, 
Tola Rangpatti which was inside the village 
Apart from bare statements 
of witnesses there is no evidence to sup- 


“port the conclusion that the boundary was 


Tola Rangpatti. On the sale deeds and 
the maps, the correctness of which is 
not disputed, the lands which were the 


subject-matter of the sale deeds cannot. 


be the lands of which the defendants are 
now in possession. What the true explana- 
tion of the matter is it is difficult to state. 
We do know, and it is.a notorious. fact, 
that the river Kosi flooded the lands of 
this village and in coutse of time they have 
emerged. Whether the lands.of which the 
defendants are in‘ possession of . landg 
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which have emerged from the river Kosi, 
we are left in doubt. That leads me to the 
question of possession which has also been 
argued by the defendants. I do not dhink 
there can be any serious dispute and indeed 
the decision to which I have referred at the 
early part of my observations is a sufficient 
authority that there can be no question of 
adverse title by the non payment of rent. 
It is true that limitation dces run under 
Art. 131, Limitation Act, but only from 


the date upon which there has been a 


demand for rent and a refusal to pay. Their 
Lordships of the Privy Council in the case 


to which I have referred, dealt with the | 


matter in this way. They said : 
“Again, mere non-payment of rent or désconti- 
nuance of payment of rent has not by itself been 


„held in India to create adverse pogsession. The ` 


identical question ,came for decision before the 
Calcutta High Court in Prasanna Kumar Mookhenjee, 
v. Shrikantha Rout (3), where Mr. Mookherjee, d. 
affirmed the proposition in clear terms." < se 

So far as limitation is concerned,’ there 
-can- be no doubt that the plaintiff is not, 
“barred by limitation in his claim’ to the 
assessment of a fair rent. There i3 no 
-evidence that. any demand had been’ made 
-nor that there was a refusal on the..part 
‘of the defendants. It is also contended. 
on behalf of the defendant-respondents that 
from the fact that the defendants are in 
possession fora considerable time, and no 


rent has been paid, we might presume 4 |. 
I find it difti 
cult to accept that proposition. There is. 


lost grant cf rent free lands. 


authority, and we have been referred to it 
in support of the proposition, but I can 
only go so far as to say that in favourable 
circumstances it might be held that there 
was a presumption of a lost grant of rent 
free lands. But if there is one principle 
of law which is more clearly established 
than another it is this: that such a presump-- 
tion cannot arise where there is an express 
grant. In this case there was an express’ 
rent-free grant to the defendants or‘their 
predecegsor-in-title and in those circums: 
tances they cannot rely upon a presump- 
tion of a lost grant, and the only question. 
which can arise is of the identification. of 
the lands. It isan unfortunate case from 
the point of view ofthe defendants, but 
on the case before us they have failed to 
show that the lands of which they are in 
possession are the lands which are describ- 
ed.in their documents of title. In these 


wo 


circumstances the appeal succeeds and the . 


case must be remanded to the learned Sub- 
- (3) 40 C 173; 16 Ind, Cas, 365; 17 C W N P32; 16 O 
LJ20, l ; KNA 


a 
x 
-e 
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ordinate Judge for asSessment of fair and 
equitable rent. The appeal is allowed with 
costs throughout. : 


Agarwala, J.—I agree. 
N. Appeal allowed’ 


ee 


NAGPUR HIGH COURT 
Criminal Revision No.160 of 1936 
July 3, 1936 
Gruerr AND Boss, JJ. 

DATTU—AccusEp s 


TETSUS 
EMPEROR-— OPpPosiTE Party 

Criminal Procedure Code (Act V of 1898), s. 307— 
Interference with verdict—Verdict prima facie 
illogical—Right of High Court to examine case asa 

“whole—Discretionary powers of High Court under 
s. 307—Nature of—High Court, if can exercise all 
powers of Appellate Court. 

The High Court will unhesitatingly interfere with 

“the verdict of a jury when it is obviously perverse 
or manifestly wrong or unreasonable. Where ina 
case of rape the jury come to the conclusion that 
the girl had been raped but give a verdict of not 
guilty and there is a prima facie illogicality in 
their verdict, it is incumbent on the High Court 
to examine the case as whole and form their own 
conclusions as to the true facts. 

The discretionary powers of the High Court are 
really untrammelled under s. 307, Criminal Prose- 
dure Code, and it can exercise all the powers of an 
Appellate Court and the whole case is open to it. 


Emperor v. Kankaya (1), Queen-Empress v. Dhunum sof her mother and father 


Kazee (2), Emperor v. Shankar Balkrishna (3), Em- 
peror v. Ram Chandra Roy (4) and Emperor v. 
Dwarkanath Goswami (5), referred to. 


‘Cr. Ref. made by the Court of the Sessions 
Judge, Akola,dated April 16, 1936, in Ses- 
sions Case No, 5 of 1936. 

Mr. W. R. Puranik, for the Crown. 

Mr. Anisuddin Ahmad, for the Accused. 


Order.—This is a reference under s. 307 
ofthe Criminal Procedure Code from the 
Sessions Judge, Akola. The accused Dattu 
Patel was tried by jury for an offence of 
rape under s. 376, Indian Penal Code. The 
“jury returned a unanimous verdict of not 
guilty: with which the Sessions Judge has 
disagreed. The prosecution story is that 
on December 23, 1935, the accused Dattu, a 
young man who was kamdar Patel of the 
village, was supervising the picking of 
cotton in a field which he had cultivated on 
batai. The pickers were women including 
some of his own house and also two girls, 
the complainant Musummat Sundar 
(P.W.No. !),a girl of about 15, and one 
Saraswati (P. W. No. 2), agirl of 12. The 
cotton of the other women was weighed 
first and they were” allowed to go. They 
would nob wait for the girls as it was 
getting dark, After the accused had 
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weighed the cotton of the girls it was put 
on a cart and sent off with two servants, 
Marya, Mahar and Chhatrapal Purbhaya. 

The cart proceeded towards the village 
Atri while the accused and the iwo girls 
started fortheir village Shingoli. On the 
way the accused handed over his scales to 
Saraswati on the pretext that his shoe had 
come off. Then seizing Sundar he threw 
her down and raped her in spite of her 
protests. Meanwhile Saraswati was stand- 
ing near by, but was unable to interfere.’ 
When tkey reached home Sundar 
informed her mother and also some of the 
villagers who were collected at the village | 
madhi. She also told her father when he 
returned and the next morning he reported 
the occurrence atthe Police Station.. The 
girl was medically examined and her 
hymen was found to be ruptured while 
there were injuries cn the labia in her 
private parts. There was also a scar on the 
upper lid of her left eye and a small abra- 
sion onthe right side of her forehead. Her 
cloth (pitambar) was sent to the Chemical 
Examiner for detection of semen, but the 
result was negative. 


The girl’s story of the above inci- 
denthas been corroborated by that of her 
companion Saraswati and by the evidence 
and other 
villagers to whom she complained. The 
accused admitted being in the field supervis- 
ing the picking of cotton, but says he did. 
not mark Sundar and Saraswati there and 
that all the women left before he did. 
After sending off the cart he met two men, 
Sheikh Latif and Malekhan, in an adjoining 
field and returned to the village in their © 
company. He ascribes the charge against 
kim to enmity and has examined five wit- 
nesses in his defence. ` 


In giving their verdict the jury added 
that they were unanimously of opinion that 
the girl Musammat Sundar was raped. 
The learned Counsel for the accused says 
that it was not proper or necessary for 
the Judge to ask the opinion of the jury on 
this poiat inasmuch as the verdict of not 
guilty settled the matter. We are unable 
to say from the record whether this rider of 
the jury was given of their own accord or in 
answer to a question. As the Judge 
proposed to make a reference, he ougnt 
indeed to have put further questions to the 
jury so as to find out how they had arrived 
at their opinion, and hts failure to do so is 
somewhat unfortunate. In this matter the 
Judge has overlooked the instructions given 


: ; kä . 
in Emperor v. : Kankaya (1). The High 
Court will unhesitatingly interfere with the 
verdict of a jury when it is obviously 
perverse or manifestly wrong or unreason- 
able. Now here the jury came to the conclu- 
sion that the girl had been raped, and that 
must mean that they accepted the prosecu- 
tion story as tothe time and place of the 
rape, as there is nothing else on the record 
to show any other possibility. Having ac- 
cepted the prosecution story so far, the 
-~ question is whether they, as reasonable men, 
could come to any other conclusion but that 
the accused was the man guilty of,the rape. 
There being prima facie illogicality in their 
Verdict, we consider thatit is open tous 
and, in fact, incumbent on us to examine 
the case as a whole and to form our own 
conclusions as to the true facts. 

The learned Counsel for the accused 
would even question the finding of the 
Judge and jury that the girl had been 
raped, and says that the injuries to her 
private parts might have been deliberately 
caused by some instrument. The improb- 
ability that parents would so callously 
bring dishonour on their daughter in order 
to manufacture a false case is very great. The 
story of the rape is corroborated by the other 
slight injuries on the girl’s person: there were 
abrasions on the forehead and a scar on the 
left eyelid, which were noticed at the time 
and also when she was examined by the 
doctor on December 28, 1935. There is also 
good evidence about the stains on her 
pitambar. The Chemical Examiner failed 
to defect spermatozoa in them; but these 
are’ notoriously hard to detect, and the 
failure to doso does not disprove the evi- 
dence which tends to show that these stains 
must really have been of semen. We 
think, then, that the finding that the girl 
‘was raped must undoubtedly stand. 

That being so, the case against the 
accused is a strong one. If the two girls 
are to be believed, he is undoubtedly the 
culprit. These two girls are not related in 
any way and they corroborate each other. 
The matter was made public as soon as they 
got back to the village, and it seems to us 
impossible that the evidence of the mother 
and the father and of Shamrao (P. W. No.6) 
and Pandurang (P. W. No.7) on this point 
is invented. We believe that the girl did 
ery and complain at once, asthe evidence 
shows, and that the father went to the 
*accused’s house when he came back and 
was informed of what had happened and 


(1) 22 N L R 42; 95 Ind, Cas, 309; AI R 1926 Nag. 


308; 27 Or, Iı T 773, 


path v. mubsror (NAG.) 
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found the accused absent. Thus it is clear 
that the rape had taken place just before 
the girls got back tothe village. It is true 
that the other women have not been 
examined to prove their presence in the 
field, but that fact cannot be seriously 
disputed. It is not suggested that they 
were anywhere else that day. The accused’s 
answer onthe point is obviously evasive. 
He said that he did not mark them there. 
There is also the inherent improbability of 
girls of the age of Sundar and Saraswati 
failing*to name the true culprit and blam- 
ing an altogether innocent man. In fact 
they had no time to concoct a false story, 
and, if they had done so, Saraswati would 
have pretended to have seen more than she 
actually did. Corroboration as to the - 
incidents was also found on the spot in the 

field itself where a cotton stalk was noted 
which might well have caused the injury 
to the girl’s eyelid. The Sub-Inspector also 
found signs of the urinating of the accused 
the girl. These girls 
impressed the Judge by their demeanour 
in the witness-box and their story is all 
through a circumstantial and natural one. 
We have, therefore, to consider whether 
there are any matters in the case which 
could throw any reasonable doubt on the 
credibility of that story. 

It is first of all said that the father’s 
report to the Police does not actually amount 
toan accusation of rape. The language 
which he used is somewhat restrained, but 
he says in Ex. P-8 that the accused sat on 
her breast and dragged heron the ground. 
That practically amounts to an accusation 
of rape in the language ofa villager, and 
it was so understood by the Police who 
registered an offence under s. 376, Indian 
Penal Code. The point, too, was not put to 
the witness Hanwati in cross-examination 
for explanation, and itis of no force now. - 
Then there is one point of difference 
between the evidence of the two girls: 
Sundar says that she did not got out for 
work for several days afterwards, and her 
mother says the same thing, but Saraswati . 
(P. W. No. 2) says that on “Tuesday follow- 
ing the cccurrence” ske and Sundar and 
others had gene to Shamrao Patel’s field to 
work. The phrase “Tuesday following the 
occurrence” is somewhat ambiguous, but, 
taking it to mean the following day and not 
a week later, itis possible that the witness 
has made some mistake about the day. - 
The discrepancy is not important, and we 
infer from it that Sundar had 
sustained no injuries at ‘that time. There . 
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s also some mystery about the bangles 
which Sundar was wearing at the time. 
She says that two bangles of her left hand 
«vere broken by the fall and that she 
showed the broken pieces to tha Police 
ub-Inspector on Thursday morning and 
hat he picked them up and threw them 
away. Saraswati says that there were 
mroken bangles lying on spot, but that the 
3ub-Inspector did not pick them up. On 
‘his point the evidence uf the girls does 
sppear to be inaccurate. If the Sub- 
miuspector had seen the bangles, he would 
undoubtedly have picked them up and 
produced them as evidence. Asa matter 
«f fact he was not questioned on the point 
at all asthe ought to have been. We think 
that the broken bangle pieces were not 


visible. Probably they had been trampled ` 


into the ground, but the little girls thought 
that they had to give some explanation 
about them.’ Their unsatisfactory explana- 


tion, however, does not detract from their ` 


story as a whole. The only other dis- 
crepancy of any. account in the evidence 


is Pandurang’s statement as P. W. No.7. 
at the’ 


that Hanwati was also present 
madhi when the girl told her story. The 
witness's memory is obviously defective 
on this point. Hanwati 
later. 

The defence evidence has been justly 
dealt with by the learned Sessions Judge 
in his charge to the jury. Its interested 
nature is patent on the surface, These 
witnesses pretend to know nothing of the 


occurrence with which the accused’s name: 


was being coupled in the village. Even 
the accused himself admits that informa- 
tion regarding it had come to be known 


in the village and that he was being- 


charged without anybody to support him, and 
so he says he left at 10 o'clock on 
Wednesday. It has been brought out that 
his explanation of his absence is false and 
misleading. As a matter of fact he left 
immediately after the occurrence and s9 
was not found by the father of the girl, 
who went to tax him with the crime. He 
did not return until December 26, (see 
the evidence of Marya, Mahar, D. W. No. 1, 
and of the Sub-Inspector, P. W. No 5). 
‘This conduct of the accused goes against him. 
His explanation of enmity with the parents 
of the girl is also very unconvincing. One 
matter he referred to took place 12 years 


ago and evidently aroused no resentment - 


in the breast of the mother Baini even at 
the time. The allegation that Shamrao has 
tutored the girls because of enmity over 
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the patelkiship is also far-fetched. There | 
was no time to doso: and:also the death © 
of the accused's father took place several . 
years ago, and itis nothing but the usual | 
custom that various relatives should put 
forward claims to the patelki: it is not ` 
shown that Shamrao and his brother are. 
the only near relatives. The existence of fact- 
ions in the village is not proved. The witness 
Chhatrapal (P. W. No. 11), is obviously 
concealing the true facts. He is the servant 
of Shaligram, whose field is cultivated on 
batai by Dattu and he is. thus trying to 
shield him: ‘so he says that he could not 
say that the girl Sundar was among the 
women who picked cotton ‘that day in the- 
field, but is afraid to go tothe length of 
saying definitely that ‘she was not. 
there, Marya (D: W. No. 1) is the kandar 
mahar of the village and so under the’ 
control of the accused. He falsely denies 
having had any knowledge of the affair 
until the arrival of the Police Sub-Inspector. 
Thus we conclude that the screen which 
the: accused would set up against the clear 
evidence incriminating -him is of the 
flimsiest nature and was such that no 
reasonable jury.could have been, or ought 
to have been deceived by it. Their verdict 
appears to us to be undoubtedly perverse, 
and we accept the recommendation of the 
learned Sessions Judge that otir interferen- 
ce is necessary in the interests of 
justice. E 

There are a number of cases from 

Queen-Empress v. Drunum Kazee (2), down-. 
wards, in which it was held that as a- 
matter of practice the High Court will not 
set aside the unanimous verdict of a jury’ 
unless it is perverse or patently wrong: 
see also Emperor v. Kankaya (|), men:- 
tioned above. But, as pointed out by the: 
learned Government Advocate, the trend . 
of more recent cases is to stress the fact 
that the discretionary powers of the High 
Court are really untrammelled under s. 307 
and that it can exercise all the powers of 
an Appellate Court and the whole case is 
open to it. Section 307 (3) itself says: _ 

“It shall, after considering the entire evidence 
and after giving due weight to the opinions of the 
Sessions Judge and the jury, acquit or convict such ` 
accused.” 

See in this connection Emperor v. 
Shankar Balkrishna (3), Emperor v. Ram 
Chandra Ray (4), and Emperor v. Dwarka- 


(2) 9 C 53. i TENE i 
43) 47 B 31; 76 Ind. Gas. 1035; 24 Bom. LR 484; A 
I R 1922 Bom. 368; 25 Or. L J -315, aes z 

(4) 55 O 879; 111 Ind, Cas. 327; 29 Or, L J 823; A I. 
R 1928 Cal, 732; 10 A I Or, R456, > hak 


bid f 
nath Goswami (5). But, evenif as-amatter 
a caution we were to. consider. our powers 
of interference limited, as laid down in 
Emperor v. Kankaya (1), we have shown that 
the present verdict should not be allowed 
to stand. A . 

„We, therefore, set aside the verdict of 
the jury in the present case und convict 
the accused of an offence under s. 376, 

ndian Penal Code. The accused took 
: advantage of his position to commit this 
serious crime on an jimmature girl and 
caused lasting injury to her reputation, 
if not to her physique. Tor this serious 
offence we sentence the accused to five 
- years’ rigorous imprisonment. 

N. Order set aside. 


. (5) 60 © 427; 141 Ind. Cas. 578; A I R 1933 Cal. 47; 
37 O-W N 91; Ind. Rul. (1983) Cal. 138; 34 Cr. L J 164; 
(1933) Or. Cas. 61. ` 
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. -PATNA HIGH COURT 
Appeal from Appellate Decree No. 503 
of 1934 


December 11, 1936 
FAZL Aut, J. 
' Sheik IDAN SADAGAR AND ANOTHER 
—APPELLANTS 


in versus 
-  PREMSUKDAS RAMCHANDRA 
Firem—Responvent 

Limitation Act (IX of 1908), s. 20—~Payment by 
debtor—Creditor given option to appropriate—Effect 
—Agreement that payment is towards interest—Pay- 
ment, if saves limitation—Debtor, if should state on 
occasion of each payment that it is for interest. 

Where money is paid by a debtor without his 
specifying whether his payment is towards interest 
ot towards principal, leaving it to the option ‘of the 
creditor to appropriate: it as he likes and the credi- 
tor appropriates it towards interest, there is neither 
a: payment of interest as such nora part payment 
of the principal within the meaning of s. 20, Limita- 
tion Act. 

Where it was agreed between the parties that in- 
terest would be paid first of all and that anything 
paid by the defendants would go first of all towards 
interest and the plaintiffs appropriated such pay- 
ments towards interest, the payments must be deemed 
te be towards interest and as such sufficient to save 
limitation. In order to bring a case within s. 20 
of the Limitation Act, it is not essential that the 
debtor should on the occasion of each payment, 
state explicitly that the payment is made on account 
of interest as sach; it is sufficient if circumstances 
exist wnich make the conclusion inevitable that the 
payment must have been made on account of interest. 

deypal Singh v. Lakshmi Chand (1) and Charu 
ak a Bhattacharjee v. Karam Bux Sikdar (2), re- 

ied on. 


A. from a decision of the Deputy Commis- 


sioner Subordinate Judge of Manbhum, 
dated February 28, 1934, confirming that 
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of. = Munsif of Purulia, dated April 11, 
1933. . , 

Mr. S. C. Mazumdar, for the Appellants. 

Mr. R.S. Chatterji, for the Respondent. 

Judgment.—This appeal arises ont of 
asuit brought by the respondents to recover 
a sum of Re. 739 and odd from the defend- 
ants. The suit was based upon a chitha 
in which there are a number of entries 
both on the debit and the credit sides. 
It appears from these entries that about 
August 1], 1926, the defendants borrowed 
asuh of Rs. 350 from the plaintiffs and 
executed 2a hand-note in their favour 
promising to pay interest at the rate of 
24 percent. per annum. Again, on Septem- 
ber 22, October 3, and November “1, 1926, 
and November 24, 1928, the defendants 
purchased some cloth on credit from the 
plaintiffs for various sums which are noted 
in the chitha. Tho chitha also shows that 
payments by or on behalf of the defend- 
ants were made of various sums of money 
on April 16, October 20, August 22, 1927, 
September 5, 1928, and April 21,. 1929, 
the sum paid on the last occasion being 
Rs. 100. Most of these payments including 
the last one have been noted in the 
handwriting of one Riazuddin who has 
been found by both the Courts below to 
be an agent of the defendants and to have 
been duly authorised by them to make 
the payments. The only point which is 
raised in this appeal on behalf of the 
appellants is one of limitation and it is 
contended that (1) each transaction must 
be regarded as an independent transac- 
tion: for the purpose of limitation, and 
(2) neither s. 19 nor s, 20 of the Limitation 
Act applied to the facts of this case. lt 
may be stated here that the trial Court 
applied s. 19 of the Limitation Act which 
does not seem to be applicable and the case 
was dealt with in a very perfunctory manner 
by the Appellate Court. The matter was, 
therefore, argued very elaborately in this 
Court and it became clear in the course 
of the argument that unless the facts of 
this case could be brought under s. 20 
of the Limitation Act the suit would be 
barred by limitation. Section 20 provides 
among other things that when interest on 
a debt is, before the expiration of the 
prescribed period, paid as such by the 
person liable to pay the debt or by his 
agent duly authorised in this behalf, 
a .fresh period of limitation shall 
be computed fromthe time when the 
payment-is made. The learnede Advocate 
for the appellants rightly contended that 
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in order to bring the case under this pro- 
vision it must be shown that interest was 
paid as such. In the course of his argu- 
ments the learned Advocate referred toa 
number of decisions, but he relied principal- 
ly on Udeypal Singh v. Lakshmi Chand 
(1). In that case it has been pointed 
out that the legislature must be deemed 
to have fully understood the significance 
of the words ‘paid as such’ in s. 20 of the 
Limitation Act and, therefore, where money 
is paid bya debtor without his specifying 
whether his payment is towards interest 
or towards principal leaving it fo the 
option of the creditor to appropriate it as 
he likes and the creditor appropriates it 
towards interest, there is neither a pay- 
ment ôf interest as such nora part pay- 
ment of the principal within the meaning 
ofs. 20. As the view put forward in this 
case is the view generally accepted in all 
the Courts, the only question to be con- 
sidered is whether in the circumstances of 
the present case it can be held that the 
whole. or any portion of the payment which 
was made on April 21, 1929, was made 
towards interest as such. 


Now, it appears that it was definitely 
stated on oath by one of the witnesses of 
the paintifis, in the course of the trial that 
it had been agreed between the parties 
that “interest would be paid first of alland 
that anything rpaid by them (defendants) 
would go first of all towards interest.” 
This statement was not controverted by 
the defendants and, therefore, there can 
be no doubt that there was such an agree- 
ment between the parties. The plaintifis 
again included in their plaint an account 
of the transactions which shows that the 
payments referred to above were appro- 
priated towards interest from time to time 
and a portion of the last payment was 
also appropiiated towards interest. This 
account was part of the plaint and I find 
no specific objection in the written state- 
ment to the various items in the account 
which have been credited towards interest. 
The defendants simply denied that any 
payment had been made on April 21, 1929; 
but both the Courts below have held 
against them on this point. It appears 
to me that in these circumstances it must 
be held that there was a payment in this 
case towards interest as such and that 
payment was sufficient to save limitation. 
It has been held in Charu Chandra Bhatta- 


GQ) A I R 1935 All, 946; 159 Ind. Cas. 387; 1935 A L. 


R 1107; 58 As261; (1935) A LJ 1029; 8 R A 428. 
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charjed v. Karam Bux Sikdar (2), that in 
order to bring a case within s. 20 of -the 
Limitation Act, it is not essential that the 
debtor should, on the occasion of each 
payment, state explicitly that the payment 
jg made on account of interest as such; 
it is sufficient if circumstances exist which 
make the conclusion inevitable that the 
payment must have been made on accouit 
of interest. The correctness of this pro- 
position has not been challenged in any 
of the cases which have been relied on 
by the learned Advocate for ihe appel- 
lants, and in my opinion, the circumstances 
of this case make it clear that the dis- 
puted payment was made towards interest. 

I would, therefore, dismiss this ‘appeal 
with costs. 


N. Appeal dismissed. ` 
(2) 27C L J 141; 43 Ind, Ods: 812; A I R 1918 Oal. 
477, i 


RANGOON HIGH COURT : 
Criminal Revision a ag No. 342-B of 
1 


August 26, 1936 
Roserts, O. J. AND DUNKLEY, J, 
U BA HLAING—APPLIOANT 
. versus , 
BALABUX SODANI—Opposita 
PARTY ; 

Criminal Procedure Code (Act V of 1898), ss. 512 
(D, 517, 520, 523— Proceedings under s. 512 (1), nature 
of—Whether inquiry or trial within meaning of 
s. 517—Order for disposal of property at conclu- 
sion of such inquiry, whether under s. 523 or s. 517 
—Appealability—Magistrate’s duty in proceedings 
under s. 512 (1)—Power to decide disputed facts. — 

The object of the provisions of s. 512 Q), Crimi- 
nal Procedure Code, is solely to record, in a parti- 
cular way and under particular circumstances, de- 
positions of witnesses which may in the future be 
used against the accused person when he is appre- 
hended and brought to trial. There 1s no inquiry, 
for there is nothing into which an inquiry can be 
made. The sub-section is, in fact, directed merely 
to the record of evidence and nothing more. It is 
in contradistinction with sub-s. (2) of s. 512, under 
which there has to be an inquiry whether an offence 
punishable with death or transportation has been 
committed or not by seme unknown person, Conse~ 
quently, an order made at the conclusion of such 
proceedings for disposal of property produced before 
the Oourt, is made under s. 523, and not under s. 517 
and, therefore, no appeal lies against such order, 
Golab Singh v. Abdul Rashid (1), dissented from. P: 
R.V. N. Villiappa Chettyar v. S. Joseph (3), follow- 
ed. 

A proceeding under s. 512 (1) is neither an inquiry 
nor, a trial within the meaning of s. 517; The 
Magistrate has no jurisdiction in the proceedings 
under s. 512 (1) to come to any findings of fact to - 
the prejudice of the accusetl in the latter's absence, 
except the necessary preliminary finding, warranted 
by the terms of the section, that the accused had 
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ubsconded and there was no immediate prospect of 
„arresting him.. In arriving at a findingé@as to the 
accused's guilt of the offence with which he was 
‘charged in the, first information report, the Magis- 
‘trate exercises a jurisdiction which is not vested 
-in him. Therefore, -if an order for delivery is made 
by*the Magistrate, it must be for delivery to the 
person entitled to the immediate possession of the 
¿property having regard to the indisputable or ad- 
mitted facts, leaving the parties to fight out their 
case in the Civil Court. P. R. V. N. Villiappa 
. Chettyar v. S. Joseph (3), followed. 


Cr. Rev. App. against an order of the 
cae Judge, Arakan, dated March 16, 
1936. ; 

Mr. K. C. Bose, for the Applicant, 

Mr. Ba Han, for the Opposite Party. 

Roberts, C. J.—In this case.the appli- 
‘cant U Ba Hlaing made a first information 
Teport at Kyaukpyu Police Station of erimi- 
nal. breach of trust, under s. 408, Indian 
Penal Code, against one Esoof, who was the 
serang of his boat. He alleged that he 
‘had sent the serang with the boat con- 
taining 5,800 baskets of paddy of Akyab 
to be delivered toa certain person there, 
and that in violation of this trust .Es.of 
had taken the boat to Kyaukpyu and had 
‘sold the paddy to the respondent, Balabux 
Sodani, for a sum of Rs. 2,544-10-0, and had 
then sunk the boat and absconded. The 
respondent admitted purchasing the paddy 
from Hsoof, but denied that Esoof had 
sold the paddy in violation of any trust 
imposed upon him by the applicant. So 
far as the title to the paddy is concerned, 
‘there are plainly open to the respondent a 
number of defences, such as that Esoof, in 
selling the paddy, acted as the authorized 
‘agent of the applicant or that the applicant 
had ratified the sale by Esoof. 


The proceedings for the record of evi" 
‘dence under the provisions of s. 512 (1): 
‘Criminal Procedure Code, were conducted 
before the Sub-Divisional Magistrate of 
‘Kyaukpyu, and, relying upon the remarks 
of my. learned brother B» U in his judgment 
of September 23, 1935, after he had fin- 
ished the record of evidence, the Sub- 
Divisional Magistrate heard the applicant 
andthe respondent and, by a considered 
order, dated November 5, 1935, he directed 
“that the respondent should deliver over to 
the applicant the 5,800 baskets of paddy 
or their value, Rs. 2,544-10-0. Against this 
order an appeal was instituted before the 
learned Sessions Judge of the Arakan Divi- 
sion under the provisions of 8. 520, Crimi- 
nal Procedure Code, and the order of the 
Sub-Divisional Magistrate has been revers- 
ed by the learned Sessions Judge and he 
kas directed that the respondent js en- 
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titled. to the immediate pessession of the 
paddy, or, in the events which have hap- 
pened, the value thereof and that the 
applicant must bring a civil action to esta- 
blish his claim. This present application 
in revision has been made against the order 
of the Jearned Sessions Judge, which is 
dated March 16, 1936. z 
Tke ‘contention on behalf of the appli- 
cant is that the order of the Sub-Divisional 
Magistrate was not made under the pro- 
visions of s. 517, Criminal Procedure Code, 
but was made under the provisions of 
s. 523, and, tharefore, no appeal lay from 
his order, and, consequently, the order of 
the learned Sessions Judge was made with- 
out jurisdiction. In our opinion this con- 
tention is correct. e 
` In the ‘course of his judgment of Septem- 
‘ber 23, 1935, Ba U, J., said that a proceeding 
under the provisions of s. 512, sub-s. (1), 
Criminal Procedure Code, is an “inquiry 
within the definition of that term in s. 4 
(1) (k) of the Code, and therefore at the 
conclusion of the proceeding, an order for 
the disposal of property produced before 
the Court can be made under the provi- 
sions of s. 517. But these remarks were 
obiter being made solely for the guidance 
of the Magistrate who was about to deal 
with the proceeding under s. 512, and, with 
the greatest respect, we must dissent from 


* this view. 


Section 517 (1) of the Code says that: 

“When an inquiry or trial in any Criminal Court 
is concluded, the Court may make such order as it 
thinks fit for the disposal, etc.” f 
Consequently, if a proceeding under 
s. 512 (1) is an inquiry, an crder for dis- 
posal of the property produced before the 
Court in such a proceeding is made under 
s. 917, and therefore there is an appeal 
under s. 520 against the order: but in 
our opinion, it is plain that a proceeding 
nnder s. 512 (1) is not an inquiry. 

“Inquiry” is defined in s. 4, sub-s. (1), 
el. (le), of the Code, which is as follows: 

“Inquiry’ includes every inquiry other than a 
trial conducted under this Code by a Magistrate or 
Court.” f : 

“Judicial proceeding” is defined in s. 4 (1) 
(m) of the Code, and is as follows: f i 

“(Judicial proceeding’ includes any proceedings in 
the course of which evidence is or may be legally 
taken on oath.” 


Itis, therefore, clear that every inquiry 
or trial is a judicial proceeding, but every 
judicial proceeding under the Code is not 
an inquiry or trial. The provisions of 
numerous sections show thatthe Code con- 
templates proceedings which are neither an, 
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- inquiry nor a trial, e. g., ss. 94, 95, 503, 506, 
509 and 511. “i yee 

Section 512 (1) occurs in the Chapter 
headed “Special Rules of Evidence,” and 
lt provides that the deposition recorded 
under the provisions of the section may be 
given in evidence against the accused per- 
son onthe inquiry into, or trial for the 
offence, thereby plainly indicating that the 
proceedings under the section do not them- 
selves constitute an inquiry. The object 
of the provisions of s. 5129 (1) is solely to 
record, in a particular way and under par- 
ticular circumstances, deposition of wit- 
nesses which may in the future be used 
against the accused person when he is ap- 
prehended and brought to trial. There is 
no inquiry, for there is nothing into which 
an inquiry can be made. The sub-section 
is,in fact, directed merely to the record of 
evidence and nothing more. It is in con- 
tradistinction with sub-s. (2), s. 512, under 
which there has to be an inquiry whether 
an offence punishable with death or trans- 
portation has been committed or not by 
some unknown person. 

It is urged that under sub-s. (1) there 
has to be an inquiry whether the accused 
person has absconded and there is no im- 
mediate prospect of arresting him, and this 
is so; but this preliminary inquiry is merely 
held in order to ascertain the fact necessary 
to bring the provisions of the sub-section into 
operation and to give the Court jurisdic- 
tion to record the depositions; there is no 
finding whichis binding on anyone or for 
any purpose. Consequently, it must be held 
that proceedings under s. 512(1), Criminal 
Procedure Code, are judicial proceedings 
which are not an inquiry, and in this re- 
gard, with all due respect, the case in 
Golab Singh v. Abdul Rashid (1), was, in 
our opinion, wrongly decided. Hence an 
order made at the conclusion of such’ pro- 
ceedings fcr the disposal of property pro- 
duced before the Court, is made under 
the provisions of s. 523 of the Uode, and 
not under the provisions of s. 517, and 
therefore no appeal lies against such -an 
order. | -o 
. In support of the applicant's contention 
we had also cited to us the case ‘of. In the 
matier of Lakshman Govind Nirgude (2). 
All that. is necessary to say about that case 
is this, that if. Fulton, J. in his judgment 
on p. 558* meant that the Magistrate should 
come to a conclusion in the absence of an 
` (1) (1893-1900) L B R 324. 

. (2) 26 B 552; 4 Bom. L R 276. 
. *Page of 3 B—[Ed].] 
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offence had been committed by him in order 
to come to a decision -as to the person en- 
titled to the possession of the property 
under s. 523, we must respectfully dissent 
from his conclusions. We agree with the 
decision of May Oung, J.in P..R. V.N. 
Valliappa Chetiyar v. S. Joseph (8), in 
which he pointed out that the normal 
course of restoring the property to the 
person from whom it is seized should in 


-cases such as these be followed, and the 


dissatisfied party should be left to seek his 
remedy in a Civil Court. Of course, if the 
property were seized from the servant or 
agent of the principal owner, and the fact 
of employment or agency were admitted, 
the property would rightly be restored to 
the master or principal. We hold, in 
agreement with the obiter dictum of May 
Oung, J. that a proceeding under s. 512 (1) 
is neither an inquiry nor a trial within 
the meaning of s. 512. Consequently, the 
proceedings on appeal before the learned 
Sessions Judge of Arakan were without 
jurisdiztion, and are void, and the learned 
Sessions Judge's order of March 16, 1936; 
must be set aside. i 

But the merits of the case would have 
been met by the learned Sessions Judge's 
order had he had jurisdiction to make it. 
For the purpose of making his order ‘of 


"November 5, 1935, the Sub-Divisional Ma- 


gistrate had to refer to the provisions of 
s. 27, Sale of Goods Act, and come to a 
definite finding of fact that the accused 
person, Esoof, had no right to sell “this 
paddy, and he could not come to this con- 
clusion without deciding, in the abssnece of 
the accused, that the accused had commit- 
ted an offence of criminal breach of trust. 
He had no jurisdiction in the proceedings 
under s. 512 (1) to come to any findings of 
fact tothe prejudice of the accused in the 
latter’s absence, except the necessary pre- 
liminary finding, warranted by the terms 
of the section, that the accused had ab- 
sconded and there was no immediate pro- 
spect of arresting him. In arriving at a 
finding as to the accused's guilt of the 
offence with which he was charged in the 
first information report, the Sub-Divisional 
Magistrate exercised a jurisdiction which 
was not vested in him. Ba U,J- said in. 
the course of his judgment of Septem- 
ber 23, 1935, that by an order made under 
s. 523 of the Code, the properly must be 
returned to the person from whom it was 

(3) 2 Bur L J-B5; 81 Ind, Gas, 154; 25 Or. L J 66k; 


- ATR 1923 Rang: 248, - 
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geized; but with the greatest respect, this 
dictum is notin accordance with the terms 
of ‘the section itself, which says that the 
Magistrate 

. “shall make sich order as he thinks fit respecting 
the disposal of such property or the delivery of 


such property to the person entitled to the posses- 
sion thereof.” 


Therefore if an order for delivery is made 
by the Magistrate, it must be for delivery 
to the persen entitled to the immediaie 
possession of the property. It must be ccn- 
ceded that, ‘cn the materials which are 
crdinarily available when an order under 
s. 623 is made, the person entitled to the 
immediate possession of the property is 
usually the person from whom it was seized, 
but one can readily imagine circumstances 
under which the indisputable fact, or facts 
admitted by the parties contending for the 
possession of ihe property, sLow that a 
person other than the person from whom 
the Police seized the property is entitled to 
the pessession thereof. For instance, if a 
thief be caught with stolen property in his 
possession, and the property is seized from 
him, but the thief himself succeeds in 
making good his escape, then surely the 
order under s. 523 would not direct the 
return of the property to the thief. Also, 
when the person from whom the property 
is seized admits or alleges that the property 
was left in his temporary custody by some 
other person it could not be returned to him: 
and, equally it could not be returned to him 
if he admitted that the property was found 
on his premises, but alleged that it was 
there without bis knowledge. But where, 
as under s. 012 (14, the proceeding before 
the Magistrate is neither an inquiry nor 
atrial, the Magistrate has no authority to 
arrive at conclusions regarding facts which 
are in dispute -between tke ccntending 
parties, in oider to decide which of these 
parties isthe person entitled to the pos- 
session of the prcperty: he must give 
possession to ihe person so entitled, having 
regard to the indisputable or admitted facts, 
and leave the ccntending parties to fight 
out their rights in a Civil Court. 

In the present case, if is clear.that cn 
the admitted facisthe person entitled to 
tLe immediate pcssession of tle money 
reprerenting this paddy is the respondent. 


Therefore the order of the Sub-Divisional. 


Magistrate of Khaukpyu, dated Novem- 
ber 5, 1935, is wrong, and it must te set 
aside: and, instead thereof, 
directed that the money shall remain in 


the possersion of the respondent, Balabux. 
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Sodani, until the applicant U Ba Hlaing 
has established his title thereto in appro- 
priate civil proceedings brought for the pur- 
pose. i 

D. Order accordingly. 


—_— 


CALCUTTA HIGH COURT 
Civil Appeal No. 303 of 1934 
January 24, 1936 

EDGLEY, J. : 

MADAN MOHAN DAS MOHANTA 
MAHARAJ AND aNoTaER—APPELI! ANTS 
versus 
JITENDRA NATH ROY— RESPONDENT. | 

Bengal Cess Act (IX. of 1880), ss. 54, 58—Notice 
under s.54—Mistake as regards date and,omission 
10 specify exact amounts payable— Whether an 
illegality—Suit under s. 58—~Limitation. _ 

The language of s.54, Bengal Cess Act, ie manda- 
tory and unless the notices required by s. 54, have 
been properly published with all the details speci- 
fied ins. 54, it is not legal for the holder of the 
estate to sue for cesses under s. 58.of the Act. A 
mistake with regard tothe dates fixed by the Board 
of Revenue appearing in notices under s. 54, Cess 
Act, and the omission to specify the exact amounts 
psyable constitute not merely an irregulzrity but 
an illegality which vitiates the notices. 

A suit forthe recovery of a penal sum under 
s. 58, Cess Act, is nota suit for the recovery of an 
arrear of rent,andthe claim is only an ordinary 
money claim governed by the rule cf three years 
limitation. Bauneshwart Kuer v. Gopal Saran 


Narayan Singh (1), applied. 


C. A. from the appellate dec:ee of the 
Additicnal Na nage Jessore, Khulna, 
dated July 31, 1993. h 

M aa Ban Chandra Bose and Narendra 
Krishna Basu, for the Appellants. 

Mr. Hemendra Chandra Sen, for the Res- 
pondent. 

Judgment.—The defendants are the 
appellants in this case. The plaintiff in the 
suit, out of which this appcal arises, sought 
to recover cesses under s. 58, Cess Act, 
in respect of certain rentfree lands for 
the years 1333 to 1336 inclusive. 1 he defen- 
danis were the holdeis as shebaits of certain 


‘yent-free lands within the plaintiff's Touzi 


No. 132. The plaintifi's case was that 
there had been a cess revaluation and 
afier due publication of the requisite 
notices, he had called upon the defendants 
to pay tke cesees due fron them but they 
hed failed to dogo. The defendants con- 
tended lihat their Lolding fell within Touzi 
No. 203 and that they had already paid 
ihe cesses duc from them to the patnidar 
under the touzi. It was further contend- 
ed cn their behalf that the plaintiff was 
not entitled to collect cesses iym them 


1937 


as he had not observed the mandatory 
requirements of the.Cess Act. 

The learned Munsif dismissed the plain- 
tiffs suit. In doing s0 he found that there 
was nothing to establish any connection 
between the payments made by the defend- 
anis and the Jands in respect of which 
cesses were claimed, but at the same 
time he held that it had not been proved 
that there was any publication of the 
notices required by s. 54, Cess Act. When 
the matter. came before the Jearned Addi- 
tional Judge on appeal on July 31, 1933, 
ike lower Appellale Court decreed the 
plaintiff's suit. In this connection it may 
be ncted thatthe learned Addilicnal Judge 
accepted the finding of the Court of first 
instance with regard to tke payments 
alleged to have heen made by the defend- 
anis to the patnidar holding Touzi No. 203. 
He held, however, that the notices required 
by the law had been duly served and 
that although the notices required under 
s. 54, Cess Act, did not strictly -ccmply 
with certain provisions of that section he 
was nevertkeless of opinion that the 
defendants should not be allowed to take 
edvantage of ihis irregularity in order to 
repudiate tkeir liability to pay the cesses. 
The first point which kas been urged 
before me by the learned Advocate for 
the appellants is that ike lower Appellate 


Court should Lave held that the defendants” 


had ectually paid the cesses due from 
them fcr ike lends for which the claim 
was made. With regard tothis contention 
there is a clear finding in the judgment 
of the lower Appellate Court to the effect that 
there is nothing to connect the receipts 
filed by the defendants with the lands for 
which cesses are claimed by the plaintiff. 
. There is asimilar finding in the judgment cf 

the Court of first instance and both the 
lower Ccurts appear to have based their 
eenclusions on this point on satisfactory 
evidence. J see no reascn for disagree- 
ing with his finding. 

The most important point, however, which 
has been urged in connection with this 
appcal is that having rega:d tothe language 
cf 1Le statute, the plaintiff cannot recover 
tle ¿munt ci cceses claimed by him 
under s. E8, Cees Act, because there has 
been substantial non ccmplaince with the 
provisions of s. 54cfihe Act. Admittedly 
the demand for cesses in this case is 
based vpon a revaluation and it is clearly 
provided by s. 54, Cess Act, that, when- 
ever such, revaluation takes effect in any 
District, or part of the District the holder 
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cf theyestale or tenure to whom ‘cesses 
are payable in respect of ihe lands held 
free of rent shall cause a.notice to be 
published. It appears from cl. 3, s. 54, 
that the purposes for which this notice 
must be published are two-fold: (1) to 
inform all concerned of the rate which 
has been fixed fcr the levy of lhe cesses 
and (2) to require the persons concern- 
ed to pay the amount of the specified cesses 
as it falls due. The section gces on to 
specify cerlain details which must be 
meniioned in the notice and item No. 6 
of these details reads as follows : 


“The dates fixed by the Board of Revenue under 
s. 57 for the payment of each instalment together 


with the amount for each instalment.” 


Admittedly in the ‘ease out of which 
this appeal arises, there has been anon- 
compliance with item No. 6 The dates 
fixed by the Board of Revenue under 
s. 57,- Cess Act, are to be found in r. 112 
of the Statutory Rules published under the 
Act. Most of the amounts involved in 
the case out of which this appeal arises 
are admittedly less than Rs. 10, This 
being the case, the date to be mentioned 
in the notices under s. 54’ should have 
been January 12, whereas the dates 
actually mentioned in the relevant notices 
are May 1, and November 1. Further, 
as remarked by the learned Additional 
Judge in thoee cases in which more than 
one payment is allowed, the amounts pay- 
able in each instalment are not mentioned, 


Obviously the intention of item No. 6 was ` 


thet the persons ccncerned should be in- 
formed of the actual dates upon which the 
cesses fell due and tke exact amounts they 
would have to pay. If this is not done, 
it may be argued that the persons who 
are liable to pay the cesses may be seriously 
prejudiced. These persons usually live in 
remote country villages and it is hardly 
to be expected that they would be 
acquainted with the notifications of the 
Board of Revenue under s. 57, Cess Act 
which may be published in the Calcutta 
Gazette frem time to time. It is, there- 
fore, 2 matter of some importance that 
they should know the precise details re- 
garding the pajment of the cesses. It 
seems to me that, if such details are not 
mentioned in the notices, there is a sub- 
stantial non-compliance with the provisions 
of s. 54, Cess Act. - Taxation statutes of 
this nature must be strictly interpreted and 
having regard to the mandatory nature of 
the language used in 8. 54, Cess Act, read 


_ with s. 56 of the same Act, it would appear 
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that unless the notices required by s. 54 
‘have been properly published with “all the 
‘details specified in s. 54, it is not legal 

for the holder of the estate to sue for cesses 

under s.58 ofthe Act. I must, therefore, 
hold that the mistake with regard to the 

‘dates fixed by the Board of Revenue which 

appears in the notices under s. 54, Cess Act, 

and the cmission to specify the exact 
amounts payable constitute not merely an 
irregularity but an illegality which vitiates 
the notices. In these circumstances it is 
clear that the plaintiff's case must fail 
owing to non-compliance on his part with 

„the mandatory provisions of the Cess Act. 

The next point urged is that, im any case, 
the plaintiff is not entitled to sue for cesses 
for four years as he has done in this - case 

“and, in support of this contention, reliance 
‘is placed upon a decision of the Patna High 

Court in Bhineshwari Kuer v. Gopal Saran 
Narayan Singh (1) where it was held that 

a suit for the recovery ofa penal sum under 
's. 58, Cess Act, is not a suit for the recovery 
‘of an arrear of rent, and that the claim is 

onlyan ordinary money claim governed 

by the rule of three years’ limitation. 

Having regard to ths circumstances of the 

present case, I agree that this principle 

should be applied and that even if it could 
be held that the plaintiff's claim was main- 
tainable, he would only be entitled to 
resover cesses for three years. A further 
point of minor importance has been men- 
tioned to me with reference to the decree of 
the lower Appellate Court. This decree 
appears to have been passed against 
defendants Nos. 1 and 2 personally but 
it is admitted on both sides that the intention 
must have been that the decree should be 
passed against them in their capacity as 
shebaits. Having regard to the considera- 
tion mentioned above with reference to the 
interpretation of s. 54, Cess Act, this appeal 
must be allowed. The judgment and tke 
decree of the lower Appellate Court are set 
aside and those of the Court of first instance 
are restored. The appellants are entitled 
to get their costs in all the Courts. Having 
regard to the importance of the main legal 
point involved in this case, permission is 
granted to file an appeal under the Letters 
Patent. : | 
= N. Appeal allowed. 


` (1) 8 Fat. 358; A I R 1929 Pat. 331; 118 Ind. Cas. 
733; 11 P LT 119; Ind, Rul. (1929) Pat 557, 0 
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LAHORE HIGH COURT ae 
Letters Patent Appeal No. 41 of 1935 
October 10,1935 -> 
AppIson AND ABDUL RASHID, JJ.. 
ATMA RAM—PLAINTI FE —APPELLANT 
versus 
RAM CHAND AND oTaeRs—DEFENDANTS 
— RESPONDENTS 
Limitation—Appeal—A pplication for copies not 
accompanied by necessary deposit—Whether proper 
application—Application should be made within 
period of limitation—Limitation Act (IX of 1908), 


Ss. 4, 18. ; 
In order to enable the appellant to deduct the 


period required for obtaining necessary copies, 8 
proper Application for copies must be made within 
the period of limitation, and not after the appeal 
had already become time-barred. In the Punjab it 
is laid down bythe rules governing the grant of 
Copies inthe year 1933 that every application for 
copy ofa record, other than an applicatio& made 
by post shall be accompanied by a deposit in cash of 
a sum which shall not be less than the cost of'preparing 
and certifying such copy. An application not ac- 
companied by such deposit is not a proper applica- 
tion which can save limitation. Rikhesarnath 
Tewari v. Janakdeo Nath Tewari (1), distinguished. 
L. P. A againsta judgment cf Mr. Justice 
Agha Haidar, passed in Oivil Appeal 
No, 1441 of 1924, on January 10, 1935, re- 
versing that of the District Judge, Ludhiana, 
dated May 18,1934, who modified that ofthe 
Additional Subordinate Judge, 4th Class, 
Jagraon, dated August 31, 1933. 
Mr. L. M. Datta, for the Appellant. 
Sardar Sahib Sardar Jhanda Singh, fo 
“the Respondents. : 
Abdul Rashid, J.—The facts, bearing 
on the question of law involved in this ap- 
peal, may be shortly stated. The trial 
Court delivered its judgment on August 31, 
1933, dismissing the plaintiff's suit. On 
the same day the plaintiff applied for a copy 
of the judgment and decree. He did not, 
however, deposit any copying fee. The 
summer Vacation of the District Courts com- 
menced on September 1 and terminated on 
September 30, 1933. October 1 was a Sun- 
day and the Court re-opened on October 2. 
The plaintiff did nothing on October 2 or 
3, but deposited the necessary copying fee 
on October 4. The copy was completed 
on Ociober 6, and the appeal was filed in 
the Court of the District Judge, Ludhiana, 
on October 20. The defendant was not 
represented by Counsel in the Court of the 
learned District Judge and the appeal was 
heard ex parte and accepted. The defend- 
ant preferred. an appeal to this Court, and 
raised the contention that the plaintiff's ap- 
pealin the Court of the learned District 
Judge was time-barred. This contention 
was accepted by Agha Haidar, J.,. who set 
aside the. decree of the learned. District : 
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Judge and restored that of the trial Court. 
The plaintiff has thereupon preferred the 
‘present appeal under cl. 10 of the Letters 
Patent. 

It is contended by the learned Counsel 
for the appellant that the entire period of 
the vacation of the District Courts and the 
time spént in obtaining copies, 2. e, from 
August 31 to October 6, should be deduci- 
ed in computing the period of limitation 
for his appeal in the Court of the learned 
District Judge. He relies on a Single 
Bench ruling of the Patna High Court re- 
ported as Rikhesarnath Tewari v. Jagakdeo 
Nath Tewari (1), in thisconnection. That 
ruling, however, appearsto me to be dis- 
tinguishable from the facts of the present 
case. ,It must be remembered that in the 
present case no proper application for 
copies of the judgment and the decree-sheet 
was made till October 4, when the necessary 
deposit was made by the appellant in accord- 
‘ance with the rules governing the grant 
of copies. The entire period of limitation had, 
therefore, already expired before a proper 
application for copies was presented tothe 
Copying Department. In the Patna case 
the application was presented before the 
expiry of the entire periodof limitation. It 
is well-established thatin order to enable 
the appellant to deduct the period required 
for obtaining necessary copies, a proper ap- 
plication for copies must be made within- 
the period of limitation, and not after the 
appeal had already become time barred. In 
this Province it was laid down by the rules 
governing the grant of copiesin the year 
1933 that every application for copy of a 
record, other than an application made by 
post, shall be accompanied by a deposit in 
cash of a sum which shall not be Jess than the 
cast of preparing and certifying such copy. 
In the present case this deposit was made 
on October 4, and it must, therefore, be 
held that no proper application for copies 
was made till that day. Under s. 4 of the 
Indian Limitation Act, where the period of 
limitation prescribed for any suit, appeal 
or application expires on a day when ths 
Court is closed, the suit, appeal or applica- 
tion may be instituted, preferred or made 
on the day that the Court re-opens. The 
last day of limitation for the presentation 
of the appeal in ihe present case was, 
therefore, October 2, and as no proper ap- 
plication for copies was made till Octo- 
ber 4, the entire pericd of limitation: had 


gat) SER 10% Pat, 4; 146. Ind. Cas, 931;6R. P 
’ e t te ay 


2 . as 
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expired before the application for copies 
was mède. > ~*~ | 4 

“For the reasons given above, I would 
hold that the learned Judge in Chambers 
had decided the case correctly and I would, 
therefore, dismiss this appeal with costs: 

Appeal dismissed. 

Addison, J.—I agree. 
N. < 


CALCUTTA HIGH COURT 
Criminal Miscellaneous Oase No. 140 
of 1936 
November 20, 1936 
S. K. Guost AND Henpsrgon, JJ. 
HEMANTA KUMARSARKAR AND 
` anoTass—AccUssp—PETITIONERS 
versus 
“NANDA KUMAR SINGH—Comprarnant 
— OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), s. 526— 
Justice should appear to have been done—In con- 
sidering transfer application, the Court should put 
itself in position of petitioner—Complainant pur- 
chasing car through trying Magistrate's son, subse- 
guent to complaint—Case, held, should be transferred. 

It is of fundamental importance that justice should 
not only be done, but should manifestly and undoubt- 
edly be seen to be done. One important object 
is to clear away everything which might 
engender suspicion and distrust of the tribunal, and 
so to promote the feeling of confidence in the admi- 
nistration of justice which is so essential to social 
order and security. Rex v. Sussex Justices (1), and 
Serjeant v. William (2), followed. | 

[Case-law referred to.] i 

The standard which the High Court has to placè 
before itself in order to decide the propriety or 
otherwise of transfer is the standard of the peti- 
tioner. 

What the Court has to consider is not merely the 
question whether there has been any real bias in the 
mind ofthe presiding Judge against the applicant, 
but also the further question whether incidents may 
not have happened which, though they may be sus- 
ceptible of explanation and may have happened 
without there being any real bias in the mind of the 
Judge, are navertheless such as are cilculated to 
create in the mind of the applicant a justifiable ap- 
prehension that he would nothave an impartial trial, 
Amar aad v. Sadhu Singh (3), relied on. [p. 253, 
col. 1. ; 
` The complainant purchased a car through the 
trying Magistrate's son who was a salesman, on 
favourable terms. This purchase was made sub- 
sequent tothe filing of the complaint. The accused 
applied for transfer : 

- Held,. though the transaction was a bona fide one, 
though the Magistrate was renowned for his im- 


partiality, the apprehension in the mind of the accused. 


being justifiable, the case should be transferred. 
. essrs. 

Chatterjee, Sudhansu Sekhar Mukherjee and 

Bireswar Chatterjee, for the Petitioners. 

` The Advocate-Geneval and Mr. Hiralal 

Ganguli, for the Complainant. 


N. K. Basu, Probodh Chandra - 
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Mr. 
Crown. 


S. K. Ghose, J.—This is an application 
for transfer under s. 526, Criminal Preecedure 
Code, the relevant facts being these: Peti- 
tioner No. 1 was the Managing Director of a 
certain Limited Company, and petitioner 
No. 2 was another employee. On December 
9, 1935, one of the Directors Nanda Kumar 
Singh, filed a complaint before Mr. L. K. 
Sen, Suburban Police Magistrate, Alipore, 
alleging that the petitioners had mis- 
appropriated the funds -of the company. 
The result of this was that after certain 
preliminary proceedings a case was started 
against the petitioners, on May 25, 1936, 
charges were framed under ss. 406, 120-B 
and 424, Indian Penal Code. On September 
1, the two accused were examined under 
s. 342, Criminal Procedure Code and the 
case was adjourned to September 15. On 
that date the defence asked for the recall 
of certain witnesses for further cross- 
examination, The learned Magistrate 
allowed the prayerin regard to some wit- 
nesses and rejected itin regard to others. 
Thereupon the accused asked for an 
adjournment to file a petition under s. 526, 
Criminal Procedure Code, for the transfer of 
the case from the file of the trying Magis- 
trate, Mr. L. K. Sen. They first moved the 
Additional District Magistrate, 24-Parganas, 
who refused the prayer by his order, dated 
October 8, 1936. Thereupon the petitioners 
moved this Court. In the petition various 
grounds are stated and the main grievance. 
of the petitioners. would appear to be that 
the learned trying Magistrate was pre- 
judiced against them inasmuch as he was 
giving facilities to the prosecution for the 
production of evidence, while refusing 
similar facilities to the defence. A further 
ground was stated in para. 24 of the petition 
which runs as follows: 


T “That on or about September 15, 1936, your peti- 


Satindranath: Mukerjee, fpr the 


tioners have obtained information regarding 
the following matter: P. W. No. 20, the 
complainant is the proprietor of the Salkia 


Transport Agency and has several motor buses and 
lorries for carrying on his business. One Babu 
Ajit Sen, is a son ofthe learned Magistrate and acts 
ás a salesman of Messrs. D. M. G., Ltd, Agents for 
Mercedes Benz cars for Bengal, Bihar and Orissa. 
Your petitioners have information 
Sən was negotiating with P. W. No.20 for purchase 
through him of motor cars and chassis from the 
- said company and as a result of the negotiation 
“Pp. W. No. 20 the complainant . purchased 
through Babu Ajit Sen one chassis. Your 
a petitioners are appending hereto copies cf registra- 
tion certificate showing, purchase of chassis by 
P. W. No: 20 from the D. M G. Ltd., and an affidavit 
sworn by one Sukumar Bose; > Poe 
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In support of this allegation the peti- 
tioners annexed to the petition acopy of a 
letter from the Deputy Commissioner of 
Police, Public Vehicles Department, bear- 
ing the date of September 23, 1936, going 
toshow that the motor car was registered 
in the name of Nanda Kumar Singh on 
August 4, 1936, and also an affidavit 
bearing the same date, namely September 
23, 1936, and sworn by one Sukumar Bose. | 

The present Rule was issued upon para. 24 
and so we are now confined to the definite 
ground alleged therein. The pelition is 
resisted in this Court both by the com- 
plainant appearing through the learned 
Advocate-General and by the Crown. The 
complainant has filed’ a counter-affidavit 
traversing the grounds alleged im the 
Petition and also the affidavit filed in 
support thereof and the learned trying 
Magistrate has also submitted an explana~ 
tion. In this Court the matter has been 
argued upon the footing that a fair and 
impartial trial cannot be had in ihe Court 
of Mr. L. K. Sen, Suburban Police Magis- 
trate of Alipore. The principle upon which 
transfer may be ordered by this Court on 
this ground is well known. To quote the 
well-known words of Lord Hewart, ©. J. 
in Rex. v. Sussex Justices (1): 

“It is of fundamental importance that justice 
should not only be done, but should manifestly and 
eundoubtedly be seen to be done.” , 
To the same effect are the words of 
Lush, J. in Serjeant v. William (2): 

“One important object, at all events, is to clear 
away everything which might engender suspicion 
and distrust of the tribunal, and so to promote 
the feeling of confidence in the administration of. 
justice which is so essential to social order and 
security.” 

The principle has been discussed so often 
in such a variety of cases that I cannot do 
better than refer tothe plain words of the 
section itself, namely, cl. (a) sub-s. (1), 
s. 526, which state as a ground that “a fair 
and impartial inquiry or trial cannot be had 
in any Criminal Court subordinate thereto.” 
Along with this I may refer to cl. (e) which 
is to this effect: “that such an order is 
expedient for the ends of justice, or is 
required by any provision of this Code.” 
Tt has always been held thatthe standard 
which the High Court has to place before 
itself in order to decide ihe propriety or 
otherwise of transfer is the standard of the 
petitioncr. I may content myself by. 
referring to two cases, one the case in Amar 


1K B 256; 93 LIKB 129; 130 LT 
; 40T LR 80. f JAN 


4 l 
Q B D 558, i 


(1) (1924) 
510; 88 J P 3; 
(9) (1878) 2 
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Singh v. Sadhu Singh (3) where Shadi Lal, 
C. J., remarked as follows : 

“Whatthe Court hae to consider isnot merely the 
question whether there has been any real bias in 
the mind of the presiding Judge against the 
applicant, but also the further question whether 
incidents may not have happened which, though they 
may be susceptible of explanation and may have 
happened without there teing any real bias in the 
mind of the Judge, are nevertheless such as are 
calculated to create in the mind of the applicant a 
justifiable apprehension that he would not have an 
impartial trial.” 


To the same effect are the words of 
Mitra, J. in Kali Charan Ghose v. Emperor 
(4), at page 1190*. Now, in the present case, 
having perused the affidavit and the 
counter-affidavit and having heard the 
argumfents of both sides and also having 
perused the explanation of the learned 
Magistrate, the relevant facts to which we 
are at present confined would appear to be 
as follows: The complainant did enter into 
a transaction for the purchase of a motor 
car from the D. M. G., Ltd.; he did purchase 
the car on favourable terms and he complet- 
ed the transaction and got the car regis- 
tered. It would appear that a part of this 
happened after the complaint had been filed. 
The complaint was filed on December 9, 
1935. It is stated by the learned Advocate- 
General on behalf of the complainant that 
the agreement for the purchase was signed, 
by the complainant on March 23, 1936, and 
the last payment was made in June follow- 
ing. It also is a fact that a son. of the 
learned - Magistrate is a salesman in the 
employ of the company from which the 


complainant purchased the car. In the. 


affidavit filed by Sukumar Bose in support 
of the petition it is asserted that Babu Ajit 
Kumar Sen, son of the trying Magistrate, 
went to the house of Babu Nanda Kumar 
Singh, the complainant, in June last, and 
that Babu Ajit Kumar’ Sen succeeded in 
selling a chassis to the said-Babu Nanda 
Kumar Singh. On the other hand, itis 
stated in the counter-affidavit that negotia- 
tions for the purchase started on December 
2, 1935, and agreement was actually signed 
on March 23, 1936. Leaving aside the 
explanation of the Magistrate whohad no 
personal knowledge of the'facts and relying 
on the two affidavits it cannot be said that 
it is demonstrably proved that Babu Ajit 
Kumar Sen could not have gone to see the 
complainant in June last or that Babu 
Ajit Kumar Sen could not havetaken some 

(3) 6 Lah. 396; 86 Ind. Cas. 709; A I R 1925 Lah 


361; 26 Or. LJ 853; 2 Lah. Oas. 28; 7 Lah: LJ. 


4l, 
(433 @ 1183; 30r. L JAM 30 L J637, 
*Page of 33 O,.—[Hd.] 
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part in this matter for the purchase of the 
chassis. f h 

The learned Magistrate in his explana- 
lion relies on the counter-affidavit of the 
complainant. Butso far as his own know- 
ledge goes, he says that he knew nothing at 
all about the transaction until the transfer 
application was filed. I wish to make it 
guite clear that we entirely accept the 
explanation of the learned Magistrate and 
w also do not see anything from which it 
can be said that if Babu Ajit Kumar Sen 
did take any part inthe transaction, his 
conduct was anything but bona fide. I 
wish to make it perfectly clear that we do 
not attach any blame either tothe Magis- 
trate or tc Babu Ajit Kumar Sen. But, at 
the same time, we arenot prepared to hold 
that the affidavit filed by the petitioners is 
entirely false on the sole ground that it is 
inconsistent with the counter-affidavit filed 
by the other side. The learned Additional 
District Magistrate says that in course of 
his order of October 8, 1936: 


“I would not have been prepared to impule to him 
(the trying Magistrate) the motives, the petitioners 
allege, because Í know him very well to be a judicial 
officer of unquestioned integrity and fairness. The 
allegation made is less than fair to the learned Magis- 
trate and does not reflect any great credit on the petis 
tioner’s lawyers.” s 

We appreciate the force of this remark 
and for ourselves we are not prepared to 
take a different view of the Judicial im- 
partiality of the trying Magistrate. But 
this does not completely dispose of the 
matter befcre us. It appears to us that 
after all this question has been agitated 
so strenuously and the objection has been 
raised upon a personal ground, the learned 
trying Magistrate, however unwittingly, 
would be placed in an embarrassing posi- 
tion, ifhe were asked to go on with the case 
and dezide it himself. From that point cf 
view we are sure that the learned Magis- 
trate himself would not like to try the 
case. We do not overlook the fact that in 
his explanation he does not say that he has 
no objection to the transfer of the case 
from his. file. It seems to us thatin that 
explanation he has contined himself to the 
ground alleged in the petition. We do feel 
that the trying Magistrate would be placed 
in an embarrassing posilion and. that on 
that ground an order for the transfer 
would be expedient for the ends of justice. 
We also donot overlook the fact that the 
trial of the case is very nearly finished and" 
that the accused have been examined 
under s. 342, Criminal Procedure Code, 
Mr. N. K. Basu appearing for the peti- 


. 
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tioners has given an undertaking that his 
clients would not ask for a de novo trial 


and that the case might be taken up from’ 


the sage which was reached on September 
15, 1936, when the petitioners moved for 
adjournmentin order to apply for transfer. 
The fact that such an undertaking was 
given by Mr. Basu in this Court has been 
taken into consideration by usin making 
the order. Upon these grounds we direct 
that the case be transferred from the file 
of Mr. L. K. Sen to that of some other 
Magistrate to be nominated by the District 
Magistrate of 24-Parganas. The Rule is 
made absolute. i 
Henderson, J.—It is admitted that a 
son of the trying Magistrate is a salesman 
attached to a firm with which the complain- 
ant was carrying on business transactions. 
It is disputed whether in fact any particular 
business was done between the complainant 
and this gentleman. The case of the peti- 
tioners is that it was; andin support of 
that case they filed an affidavit sworn by 
one Sukumar Bose. There can be no 
uestion, unless this gentleman has. told 
eliberate lies, that business transactions 
were going on between the complainant 
and the trying Magistrate’s son. On behalf 
of the complainant the learned Advocate- 
General invited us to say that this affidavit 
was false. I find it quite impossible to say 
any such thing with regard to it. When 
these allegations were brought to the notice 
of the learned Magistrate he proceeded to 
make enquiries and he nowhere says that 
he asked his son whether these allegations 
were true and that the son denied them; 
noris there any affidavit from the son. 
On the other hand, the more important 
point isnot whether Sukumar’s affidavit is 
true or false but whether the petitioners 
themselves believe it. I see noreason what- 
ever to suppose that they do not. Now, 
my learned brother has pointed out that 
we have power toorder a transfer of the 
case if in our opinicn such an order is 
expedient for the ends of justice. Iam 
bound to say that in my opinion in circum- 


stances such as these, it would be highly’ 


undesirable for this particular Magistrate 
to try this case, unless there are other more 
weighty considerations in favour of the 
opposite course. 


The trial has been extremely lengthy; 
. aad itis now nearing completion. 


I can 
swell understand that the District Magis- 
trate would object toethe waste of public 
time, which might result from a de novo 


trial, Similarly the complainant might 
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well object to the additional expenses to- 
6 incurred and the inconvenience -he` 
would be put to. In their application 
before the Additional District Magistrate 
the petitioners themselves stated that they 
did not want a de novo trial, and before us 
Mr. N. K. Basu gave an undertaking that. 


-no such demand would be made. In reply 


to this, Mr. Mukherjee, who appeared on- 
behalf of the Crown, objected that this 
undertaking was not binding upon the. 
accused and once we ordera transfer we 
can do-nothing more. Now, I absolutely 
decline to say, that in the improbable: 
event of the petitioners declining to honour ` 
their learned Advocate’s undertaking, the 
powers of the Court aresuch that it would 
be impossible for us to pass a suitable 
order. As at present advised I must em- 
phatically decline to accept that conten- 
tion. I entirely agree with my learned 
brother that this Rule should be made 
absolute. 


D. Rule made absolute. 


CALCUTTA HIGH COURT 
Civil Appeal No. 969 of 1935 
a July 17, 1936 
Kp. R. O. MıTTER, J. 
NIRMAL CHANDRA SANYAL AND ANOTHER 
— PLAINTIFFS —ÅPPELLANTS 
é Tersus 
MUNICIPAL COMMISSIONERS, PABNA— 
DEFENDANTS ~ RESPONDENTS. ; 

Calcutta Hackney Carriage Act (I of 1919), s, 60 
—Authority to appoint stand for hackney carriages 
—Absolute nature of—Held, Pabna Municipality 
had no such authority~Tort—Nuisance—Continy- 
ing nutsance—Injunction—Bengal Municipal Act . 
(IIT of 1884), s. 5 (35)—Scope of —Hrection of hackney 
carriage stand with no suitable drainage—Whether 
comes within section, 

The authority to appoint stands for hackney carri- | 
ages is absdlute. The statute does not merely per- 
mit the appointment of such reserved places for 
hackney carriages but directs the person of body ` 
authorised, to do so. 

Held, that since 1919 and a fortiori in July 1933, 
the Commissioners. of the Pabna Municipality had no 
statutory authority to appoint or reserve any place . 
asa hackney carriage stand, and hence there is no 
statutory indemnity from actions for nuisance. Ged-` 
dis v. Proprietors of Bann Reservoir (1), Vaughan ` 
v. Taff Vale Ry., Co. (2), Managers of the Metropoli- 
tan, District Asylum v. Hill (3), Canadian Pacific - 
Ry., Co. v. Parke (4) and Napier v. London Tram- 
ways Co. (5); referred to. 

Injunction is the usual and proper remedy in the 
cass of a continuing nuisanos. It ought to be granted . 
in some form unless the injury complained of is 
trivial. : 6 

“Where it is established that since the construe-., 
tion of a- hackney oarriage stend with mo proper 
drainage contrivance, no tenant has come to occupy 
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the house of the plaintiff, the injury is not trivial 
and injunction is the proper relief. i 

Section 5 (35), Bengal Municipal Act, applies when 
the act complained of is purported to be done under 
the Municipal Act or any rule or bye-law made 
thereunder. The erection of a defective hackney 
carriage stand with no suitable contrivance for 
drainage does not coms within this section, for the 
Bengal Municipal Act has no provision for the erec- 
tion of such stands, nor are there any statutory 
rules or bye-laws made under the said Act. 


CG. A. from the appellate decree of the 
District Judge, Pabna, dated March 5, 1935. 

Messrs. Jatindra Nath Sanyal and Bijali 
Bhusan Sanyal, for the Appellants. 

Messrs. Surajit Chandra Lahiry and 
Amaresh Chandra Roy, for the Respondents. 

Judgment.—This appeal has been pre- 
ferred by the plaintiff against the judg- 
ment and decree of the learned District 
Judge of Pabna who has partly reversed 
the judgment tand decree of the Second 
Court of the Munsif of that place. The 
defendants, the Commissioners of the Mu- 
nicipality of Pabna, have preferred cro3s- 
objections and as the cross-objections go to 
the root of the matter, T have heard the 
respondent’s Advocate first in support of 
his cross-objections. In 1918 the Commis- 
sioners of the Pabna Municipality had 
reserved a part of the Strand Road, in front 
of the plaintiffs’ land, as a hackney car- 
riage stand. At that time the Oalcutta 


Hackney Carriage Act'of 1891 (II of 1891,,. 


B. C.) was in force. The said Act had 
been extended to the Municipal limits of 
the town of Pabna by Notification No. 1008 
T. M., dated November 4, 1913. The said 
notification is in the following terms : 

“In exercise of the power conferred by s. (1), 
cl. (3), Calcutta Hackney Carriage Act, II of 1891, the 
Governor in Council is pleaged to extend the pro- 
visions of the said Act to the Pabna Municipality 
in the District of Pabna. 

2. The Governor in {Council is also pleased, in 
exercise Of the power conferred bys. 61, sub-s. (1) 
of the same Act, to appoint the Commissioners of 
the Pabna Municipality and their Chairman, res- 
pectively, to. perform the duties imposed and to 
exercise the powers conferred by the Act on the 
Corporation of Calcutta .and the Chairman of the 
Corporation, respectively.” 

By the Calcutta Hackney ° Carriage 
Act I of 1919 (B. 0.),Act ILof 1891 (B. O.) 
was repealed ‘and no notification by the 
Local Government has been issued under 
5. 2, cl. (a) of ActI of 1919 extending the 
said Act of 1919 to the town of Pabna. In 
July 1933 the Commissioners of the Pabna 
Municipality paved the portion of the 
Strand Road reserved in the year 1918 as 
a hackney carriage stand. The said place 
is still being used as a hackney carriage 
stand. $ 
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The plaintiff filed h's suit on Décember 11, 
- 1933, against the Commissioners of the 
Pabna Municipality for a mandatory in- 
junction ‘for removal of the said hackpey . 
carriage stand, for a permanent injunction 
restraining them from allowing the said 
. place to be used as a hackney carriage 
stand, for a permanent injunction for res- 
training them from obstructing the passage 
to his land from the Strand Road and for 
damages. The basis of these reliefs is the 
statement made in para. 4 of the plaint. 
The substance of that paragraph is that 
the hackney carriage stand is kept in a 
dirty condition; there is no flushing arrange- 
ment and the bad smell has caused and is 
causing great discomfort with the result that 
some of the plaintiffs’ tenanis occupying 
huts on his land had already left and the 
carriages standing in a long row caused 
obstruction to the ingress and egress to 
and from his land to the Strand Road. 

The first Court dismissed the suit, and 
an appeal was taken by the ‘plaintiff to 
the learned District Judge. The learned 

- District Judge, apparently with the- con- 
sent of both parties, inspected the locality 
and thereafter heard arguments and 
decreed the suit in part. He held that no 
case foran injunction has -been made out - 
by the plaintiff, but that he was entitled to . 

‘damages which he assessed at Rs. 50. I 
will have to examine this part of,his judg- - 
ment in some detail hereafter. The plain- 

- tif. has preferred this appeal in which he 
maintains that an injunction ought to be 
granted. The defendants have preferred - 
cross-objections in which they maintain that - 
the decree for damages ought tobe dis- . 
charged and the plaintiff's suit dismissed in 
its entirety. : 

The learned Advocate for the defen- 
dants-respondents raises in his cross-ob- 
jection a point which goes to the root of the 
matter andifit be a sound one, the plain- 
tifs suit will have to be dismissed, even 
if the hackney carriage stand constitutes 
a nuisance. He contends that if the Com- 
missioners have the statutory power to ap- 
point a place as a hackney carriage stand, 
and if inthe exercise of that power they 
do something which is necessary for the 
exercise of the same, no action can lie.. 
against them even iftheir said acts con- 
stitute. nuisance. The proposition so stated 
and in such a broad form is, in my judg- 
ment “now the law. The principles of ex-. 
emption of liability coming ,within this 

- head, in my judgment, can be summarised - 
in the following manner; (i). Whenever 
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an act otherwise unlawful and actionable is 
expressly authorised by the legislature, no 
action wculd lie against the person who 
has the statutory authority to do the act, 
provided it is done without negligence. 
The statutory authority isto be regarded 
as statutory indemnity: Geddis v. Pro- 
prietors of Bann Reservoir (1) per Lord 
Blackburn, at p. 455*. (ii) The statutory 
authority and the consequent statutory in- 
demnity extends not only to the act itself, 
but to all its necessary consequences. When 
the legislature has authorised an act, it 
must be deemed also to have authorised by 
necessary implication all inevitable results 
of that act. As has been put in some of 
the cases, the test of the necessity of a 
consequence is the impossibility of avoiding 
it by the exercise of due care and skill. 
No consequence which can beso avoided 
is within the scope of the statutory in- 
demnity. It is on this principle that in 
Vaughan v. Taff Vale Ry. Co (2) no 
damages were awarded against the Railway 
Company for fire caused by a spark escaping 
from one of their locomotive engines, it 
being proved that the engine had been con- 
structed with due care and skill and escapes 
of sparks were inevitable. It is not neces- 
sary to multiply cases, many of which can 
be found in the reports which illustrate this 
principle. (iii) The aforesaid two principles 
of exemption from liability are only ap- 
plicable when the statutory authority is 
absolute and unconditional. Whether the 
authority is absolute or conditional has of- 
ten tobe implied from the general provi- 
sions of the statute. A good working test 
is that where the authority todo an act 
is imperative, that is, where the statute 
imperatively directs the acts to be done, 
and’ not permissive, i.e. merely allows to 
be done, it is to be considered as absolute; 
if it is merely permissive, the authority is 
prima facie conditional and does not 
absolve the authorised person doing the act 
from liability, if nuisance results from the 

. act: Managers af the Metropolitan District 
Asylum v. Hill (3) and Canadian Pacific 
Ry. Co. v. Parke (4). 

It is on this principle that Metropolitan 
District Asylum, a statutory Corporation 
having statutory authority to build a small- 

(1) (1878) 3 A C 430. 

(2) (1860) 5 H & N 679; 29 L J Ex. 247; 6 Jur. (x. s.) 
899; 2 L T 394; 8 W R 549; 120 R R 779 


(3) (1881) 6 A'O 193; 50 L JQ B353;44L T 633; 
; ” w 7 ae. TP Ob. 
4) 535; 68 LY P O 89; 8L{L T 197;. 
W R318; 15 TL R 427. i ue 
"Pago of (1888) 3A,O—|[ba) 
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p2x hospital, was restrained from building - 
it at Hampstead in London, as the erection 
of such a hospital there would be a source 
of danger to the neighbourhood :Managers 
of the Metropolitan District Asylum v. Hill 
(3). On the same principle the case 
Napier v. London Tramways Co. (5) was de- 
cided. There the Tramway Company was 
authorised by an Act of Parliament to use - 
horse traction for their tramcars. That 
power by necessary implication authorised 
building stables for the horses to be-used 
for drawing the tramcars. But the com- 
pany was restrained from maintaining a 
large stable which by reason of the noise 
and smell was a nuisance to the adjoining > 
residents. Having regard to the provisions 
of s. 60, Hackney Carriage Act of 1919 (I .. 
of 1919), which corresponds to s. 45, 
Act If of 1891, however, I hold that the 
authority to appoint stands for hackney 
carriages is absxlute. The statute does not 
merely permit the appointment cf such 
reserved places for hackney carriages but 
directs the person or body authorised to do 
so. If, therefore, the Commissioners of the 
Pabna Municipality had,“ in July 1933, the 
statutory authority to appoint places to be 
used as public stand for hackney carriages, 
they would not be liable even if the said 
public stand erected on a part of the Strand 
‘Road is a source of nuisance to the neigh- 
bours, $ 
This leads me to the question as. to 
whether they had the statutory authority. 
This depends upon the question whether 
the Calcutta Hackney Carriage Act either 
of 1891 or 1919 wasin force at Pabna in 
July 1933. There cannot be any questien- 
that the Act of 1591 was not in force be- 
cause that Act being wholly repealed by 
Act I of 1919 is no longer on the statute 
book. The question is whether Act I of 1919 
was in force then. It is admitted that no 
notification has been issued by the Local 
Government under s. 2, cl. (a) of-this Act, 
extending its operation to the town of 
Pabna. ‘The only notification that has been . 
issued is the Notification No. 1003 T. M. 
dated November 4, 1913, which I have 
quoted above. That notification extended 
to the town of Pabna ihe Act then in force, 
namely the Hackney Carriage Act of 1891. 
The word ‘said’ used in para. 1 of the 
notification implies that it was a notification 
issued, under s. 1, cl. (3) of the Act of 
1891. Section 25, Bengal General Clauses 
Act (I of 1899 B. C.) is of no assistance, to 
the Municipal Commissioners of Pabna, 
(5) (1893) 2 Oh, 588, f 
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The only effect of that section i8 to make 
the Notification No. 1008 T. M, dated Nov- 
ember 4, 1913, as if issued under Act I 
of 1919. By the application of s. 25, 
General Clauses Act, the said notification 
would read inthe following manner : 

“In the exercise cf the powers con- 
ferred bys. 2, cl. (a), Calcutta Hackney 
Carriage Act, I of 1919, the Governor in 

Council is to be pleased to extend the pro- 
visions of Act JI of 1891 to the Pabna 
Municipality in the District of Pabna.” 
But this means to the Commissioners 
nothing as Act Hof 1891 is notin existence 
since 1919. Theview I am taking is sup- 
ported by the decision in Chairman of the 
Commissioners of the Howrah Municipality 
v. Haripada Roy Chowdhury (6). Thold 


that since 1919 and a fortiuri in July 1933, | 


the Commissioners of the Pabna Municipali- 
ty had no statutory authority to appoint or 
reserve any place as a hackney carriage 
stand, and hence there is no statutory in- 
demnity from actions for nuisance. I do 
not consider that s 3, cl. (2), Hackney 


Carriage Act of 1919, which preserves in- 


tact “the validity of anything done or 
suffered or any right, title, obligation or 
liability which may have accrued under” 
the Hackney Carriage Act of 1891, protects 


_ the Commissioners from this action, if their, 


act done in July 1933 amounted to nuisance. 
The liability sought to be enforced in the 
suit is a liability which arose in July 1933 
_ when the Hackney Carriage Act of 1891 was 
no longer in force. 
The question now to be considered is 
whether the plaintiff has succeeded in 
proving thatthe construction of the pucca 
„hackney stand in front of his property has 
_ caused and is causing nuisance. In the 
plaint he stated that by reason of the bad 
smell, his tenants have left. He also cem- 
plained of obstruction to free access to 
his land from the public road caused by the 
hackney carricges standing in a row. The 
learned District Judge who inspected the 
localityhas found that there is no extra 
accumulation of filth on the stand itself, 
The smell emitting from the stand itself is 
not more noxious or disagreeable than the 
smell emitting from the streets of Pabna 
generally. It this was the only finding no 
action for nuisance would lie, for a person 
living in that town must put up with its 
usual and ordinary discomforts. But he 
finds something more. He finds that there 
is no proper drainor channel to drain off 


(6) 36 OAV N 11; 138 Ind, Cas. 28; A IR 1952 Ual” 


815; 59 C 1007; Ind, Rul. (1932) Cal. 409, 
167—33 & 34 


Nitmat OuANDRA saNyab v. MUNI, cosine, Patna (CAL) 


057 


the urine of the horses with the result that 
ofensive matter drains into and accumula- 
tes in a long strip of land in: between the 
pucca stand and the plaintiff's land. “This 
finding in my judgment supports the plain- 
tiffs action. I do notattach much import- 
ance to the respondents’ contention that 
this fact is not specifically mentioned in the 
plaint. The plaintiff complained of nuisan- 
ceand gave some instances of discomfort 
he and his tenan's were feeling, and Ido 
think it would be giving a too strict inter- 
pretation to the plaintiff's pleading if I am 


“to accept, the respondents’ contention. Ido 


hold that the plaintiff is entitled to relief on 
the basis of this finding. 


The learned District Judge refused the 
prayer for injunction but awarded the 
plaintiff Rs. 50 as damages. He was, it 
seems to me, by reading his judgment, in- 
fluenced to some extent in refusing the 
prayer for injunction by the promise made 
before him that the Municipality will, in a 
short time, provide proper drains. This 
promise was made in’ March 1935, but has 
not yet been redeemed. Injunction is the 
usual and proper remedy in the case of 
continuing nuisance. It ought tobe grant- 
ed in some form unless the injury complain» 
ed of is trivial. I donot consider that the 
discomfort caused to the plaintiff is trivial. 
One of his tenants has left the land. The 
plaintiff has no doubt failed to prove that 
the pucca hackney sarriage stand was the 
cause of his departure. But the fact is 
established that no tenant has come in his 
place since then and the hut that he ccecupi- 
ed is now, owing to long and continued 
vacancy, in a dilapidated state. I hold that 
injunction is the proper relief. Having 
taken all the circumstances into consideras 
tion I think that Commissioners of the 
Municipality should not be dirécted to 
remove the stand elsewhere, but that 
they should be directed to take proper 
care in the matter of keeping the stand 
and the adjoining places reasonably «clean 
and for that purpose they are directed to 
clean and to keepin a reasonably clean state 
the strip of land in between the hackney car- 
riage stand and the plaintifi’s land by pro- 
viding a suitable pueca drain. ‘They are 
accordingly directed to construct a suitable 
pucca drain on that piece of land within 
six months from this date. If they fail to 
do so, the plaintiff will have such a drain 
constructed and reco¥er the costis thereof 
from the Commissioners of the Municipality. 
As I am giving the plaintiff an injunction in 
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this limited form, I discharge detree for 
damages., . 

A point was taken that the suit not 
being instituted within the time limited 
by’s. 5 (35),, Bengal Municipal Act, is 
`~ barred by time. I do not accept that 
` contention. ‘The said section applies when 
the act complained of is purported to be 
done under the Municipal Act or any rule 
~ or bye-law made thereunder. The act com- 

plained of, namely the erection of a 
` defective hackney carriage stand with no 
suitable contrivance for drainage does not 
come within this section, for the Bengal 
Municipal Act has no provision for the 
erection of such stands, nor are there any 
statutory rules or bye-laws made under 
the said Act. The appeal end the cross- 
objections ‘are thus partially allowed. 


- Each party to bear their costs of this- 


< Court. . 
N. Appeal partly allowed. 





MADRAS HIGH COURT 


Civil Mincelienoms Botong Appeal No. 10 


of 1 
September 10, 1936 
: CORNISH, J. 
`. KANDASA MI MUDALI—PETITIONER— 


DEFENDANT No. 1— APPELLANT ” 


= versus 
ANNAMALAI REDDI AND OTHERS 
— PLAINTIFF AND Derenpant No. 2 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 5. 144, O. IX, 
r. 18—Limitation Act (IX of 1908), Sch. I, Arts. 181, 
182--Ex parte decree—Decree set aside—Power of 
Court to order restitution in favour of defendant 
—Nature of new decree—Application by defendant 
for restitution—Limttation—Right to apply, when 
accrues, 

Where an ez parie decree is svt aside and a fresh 
trial is held, the decree made upon the re-trial is 
not,a decree varying or reversing the decree which 
had been set aside but a new decree fixing the 
liability of the defendant, and if as a result of the 
new decree the plaintiff is entitled to less than he had 
actually receivedupon the execution of the decree 
which has been set aside, he is in equity bound to 
restore the excess. Though s. 144, Civil Procedure 
Code, may not be strictly applicable to the case, on the 
equitable principle which underlies that section and 
also in pursuance of the inherent power of the 
Court to prevent anabuseof its process, an order 
for restitution of the balance can be made in favour 
of the defendant. 

An application for recovery of such balance frcm 
the plaintiff is governed by Art, 182 of the Limita- 
tion Act and can be made within three years of 
the date of the new decree. ` Unnamalai Ammal v. 
Mathan (2), relied on. Gujar Mat v: Narayan Singh 
(1), not followed, s 


Q. Mis. S. A. against an order of the Dis- 
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trict Court of Trichinopoly, dated September 
7, 1933, in A. S. No. 20 of 1933, preferred 
against the order of the Court of the Dis- 
trict Munsif of Ariyalur, in E. A, No. 219 
of 1932 in O. S. No. 303 of 1925. 

Mr. K. Narasimha Ayyangar, for the Ap- 
pellant. i ' 

Mr. A.S. Rangachavi, for the Respond- 
ents. 

Judgment.--In execution of a mortgage 


‘decree against the appellant his property 
. was brought to sale on August 10, 1927. 


The „preliminary decree in the suit had 
been made ex parte but before the passing 
of the final decree the appellant had applied 
to have the ex parte preliminary decree 
set aside. He did not succeed jn this 
application until the matter had been 
carried to the Appellate Court when the 
ex parte decree was set aside and the suit 
was remanded for fresh trial. This was on 


“ January 16, 1928. The result of this new 


trial was that the mortgage amount decreed 
was Rs. 278-9-3 less than the amount of 
This new decree was 
made on October 31, 1928. An application 
for restitution was made by the appellant 
of the excess amount received by the 
respondent from the sale under the ex parte 
decree. This application was made on 
October 30,1931. The question is, is this 
application in time? The District Judge 
has held that restitution could have been 
and ought to have been claimed when the 
ex parte decree was set aside on January 
16, 1922, and consequently that the ap- 
plication is time-barred. This decision 
would be right if Art. 181 of the Limita- 
tion Act governed the application. It has 
been held by the Lahore High Court in 
Gujar Mal v. Narayan Singh (1), that 
Art. 181 is the relevant provision to ap- 
plications for restitution. But a Bench of 
this High Court in Unnamalat Ammal v. 
Mathan (2), has held that an application 
for restitution is in reality an application 
for execution of a decree, on the ground, 
as I understand it, thatit is toenforce a 
legal obligation arising from jhe decree 
itself, that is to say, an obligation upon 
the decree-holder to refund more then he 
is entitled to receive under the decree. 
The Madras ruling is that Art. 182 of the 
Limitation Act is the appropriate provision. 
Olause 7 of the Article gives a period of 
three years, where the application is to 


(1) AI R1931 Lah, 504; 134 Ind. Cas, 206; 32 P L 
R 395; Ind. Rul. (1931) Lah. 910. 

(2)33M _L J 413; 42 Ind. Oas, 530, 6L W 359; 
(1817) M W N 643; 22 ML T 333, | i 
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enforce the payment which the decree 
directs to be made on a certain date, from 
that date. Therefore, it has been argued for 
the appellant that the decree having been 
made on October 13, 1928, and the decree 
having given 3 months’ time for payment, 
the application for restitution made on 
October 30, 1931, isin time. In my opinion 
this contention is correct. When an ex 
parte decree is set aside enda fresh trial 
ordered, 1 do not think that this process 
can be rightly described as a variation or 
reversal of the decree which has been set 
aside. The partics are remitted to the 
position in which they stood before the ex 
parie decree was made. There is a re-trial 
and the decree made upon this re trial is 
a new decree. Being anew decree it is 
not a decree varying or reversing the 
decree which has been set aside. The 
effect of the new decree was to fix the 
liablility of the defendant and if the result 
is that the plaintiff is entitled to less than 
he had actually received upon the execu- 
tion of the decree which has been set aside, 
he is, in equity, at all events, bound to 
restore the excass. Section 144, Civil Pro» 
cedure Code, may not he strictly applic- 
able to the case, but upon the equitable 
principle which underlies s. 144, and also 
in pursuance of the inherent power of the 
Court to prevent an abuse of its process, 
I think that an order for restitution of the 
balance can be made in favour of the 
appellant. As I have already said, this 
application was made within the time 
limit fixed by Art. 182 and it was in 
time. < 

The result is that the appeal is allowed 
with costs and the order of the District 
Munsif will be restored. ; 

(Leave to appeal is refused). 

A. Appeal allowed. 





CALCUTTA HIGH COURT 
Oivil Rule No. 1077 of 1935 
February 11, 1936 
R. O. Mirrar, J. 
SURENDRA NATH NANDI— 
PETITIONER 
versus $ 
Sreemati SUSHILABALA DAST 
AND OTAERS — OPPOSITE PARTIES 
Bengal Tenancy Act (VITI of 1885), s. 26-F— 
'S having two anna share in patni purchasing at 
trent sale and becoming sixteen anna owner—Sub- 
sequent purchase of occupancy holding—Another 
lady having four anna share filing suit for declara- 
tion of her title and for reconveyance—Recoveyance 
-decreed subject to certain conditions—Conditions 
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fulfilled but no reconveyance—Suit for pre-emption 
by ludy—Deeree granted to pre-empt sixteen anna 
share—S held could not pre-empt. ‘ 

In acertain putni taluk, Shad two anna share; 
He purchasing the putni in rent sale became full 
sixteen anna owner and subsequently himself pwu- 
chased an occupancy holding inthe taluk, Subsequ3 
ently a lady instituted a suit for a declaration of her 


“title to four anna share in the putni and for recone 


veyance of her share. Her case was that the putni 
sale was brought about by the fraud of the petitioner, 
That suit terminated in a decree made by the Court 


“granting reconveyancs on some conditions. Though 


the lady fulfilled terms of the said decree, but the 
reconveyance was not executed by S. Subsequently 
the lady made an application for pre-2mption of the 
occupancy holding. S took up the attitude that he 
was the sole‘landlord in respect of the occupancy 
holding. He did not pat his claim in the alternative 
form, namely, that if he is not adjudged as the sole 
landlord, he should be allowed to pre-empt asa co- 
applicant.. The lower Court granted a decree for 
pre-emption in favour of the lady tothe extent of 
.sixteen annas. In appeal it was contended by S 
that as reconveyance of S's share was not made shs 
could not be deemed to be a co-sharer landlord, and 
secondly, that the order for pre-emption should have 
been in favour of S also as the owner of two anna 
share: 

Held, that the lady had done what she was res 
quired to do under the decree, and that 9 could not 
merit by his own default, i. e., by notexecuting the 
reconveyance and resist the application for pre-emp- 
tion ; : 

Heid, further, that since, S did not join the lady 
as cc-sharer landlord, as is required by s, 26-F 
(4) (a), Bengal Tenancy Act, in the pre-emption 
application, he could not have any further power to 
„purchase. : 

©. Rule from an order of the Munsif, 
First Court, Basirhat, dated May 8, 1935. 

Messrs. Pramatha Nath Mitter and Sa- 
marendra Krisina Deb, for the Peti- 
tioner. 

Messrs. H. L, Chakraburtiy and Srish 
Chandra Dutt, for the Opposite Parties, 

Order.—This Rule has been directed 
against an order for preemption made by 
the Munsif, First Court, Basirhat under 
the provisions of s. 26-F, Bengal Tenancy 
Act. The facts are not in controversy at all. 

There is putni taluk in which the peti- 
tioner before me had two anna share, op- 
posite partly No. 1 four anna share, and 
opposite parties Nos. 2 to 22 the remaining 
ten anna share. Under this taluk is the 
occupancy holding which is the subject- 
matter of the application for pre-emption. 
In June 1929, the putni was sold for arrears 
of rent and was purchased at the rent sale 
by the petitioner. Ostensibly by the rent 
sale he became the sixteen anna owner 
of the putni. Then on January 12, 1943, 
the petitioner himself purchased the occu- 
pancy holding. Opposite partly No. 1 who 
is a lady instituted a title suit No, 653 of 
1933, for a declaration of her title to four 


. anna share in the putni and for reconvey 


* 
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‘ante of her share. It seems ‘that her case 
was that the putni sale was brought about 


-by the fraud of the petitioner. That suit 


‘terminated in a decree made by the trial 
-Court on April 16,1934. The terms of the 


“decree are as follows: 


_ “That this suit be decreed in part with propor- 
tionate costs in favour of the plaintiff and agairst 
defendant No, 1 on contest and ex parte against 
others. Let it be declared that the plaintiff had four 
anna share inthe putni and that the auction-pur- 
chase of the same defendant No 1 would enure to 


„the benefit of all the co-sharers of the putni at the 


time of the sale. It is further ordered that on 
‘plaintift's paying into the Court the sum of 
Rs. 101-4-0 with interest at six per cent. per annum 
from the date cf the sale within two months from 
this date, defendant No. 1 shall convey the four anna 
share of the putnito the plaintif by a registered 


` kobala and that the plaintif shall also pay the costs 


of the recoveyance,” 
. This decree has not been set aside yet, 
bùt Iam told that it is now the subject- 


‘matter of a second -appeal which is pending 


in this Court. The plaintiff in that suit 
‘who is opposite party No. 1 deposited the 


. Bum of Rs. 101-40 and all other sums that 


she was required to deposit in Court in 
terms of the said decree, but ihe recon- 


“Veyance has not yet been executed by the 
- petitioner. On May 8, 1934, opposite party 


No. 1 made an application for pre-emption. 
Neither the petitioner nor opposite parties 
Nos. 2 to 22 joined in her application for 
pre-emption. Opposite parties Ncs. 2 to 29 
never cared in having a share in the hold- 


.ing by ‘the exercise of the right of pre- 


emption: and tke petitioner took up the 
attitude that he was the sole landlord in 
respect of the occupancy holding. - He did 
not put his claim inthe alternative form, 


‘namely, that.if he is not adjudged as the 


sole landlord, he should be allowed to pre- 
empt as acc-applicant. The lower Court 
granted a decree for pre-emption in favour 


_of opposite party No. 1 to the extent of 


sixteen annas. 

Mr. Mitter for the petitioner has raised 
two points.- He says that till the recon- 
vVeyance mentioned in the decree cf the title 
suit is executed, opposite party No. 1 has 
no interest in the putni and she is not a cc- 
sharet landlord. I cannot accept that pro- 


position. The effect of the decree is that 


the beneficial interest in four anna share 
of the putni, isin opposite party No. 1 and 
has all along beénin her. She has done 
‘what she was required io do under the 
decree, and -I do not think that petitioner 
can merit by his default, 4. e., by not exe- 
cuting the recoziveyance. The petitioner 


cannot take advantage of his own default ” 
f and resist the application for pre-emption. 
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The second point taken by Mr. Mitter is 
that the order for pre-emption should have 
been in favour of his client also, because 
he was the owner of the putni to the extent 
of two anna. I cannot give effect to this 
contention having regard to the clear pro- 
visions of s. 26 F, sub-s. (4) (a), viz, even 
when a co-sharer landlord is the transferee, 
he is to join as co-applicant in the applica- 
tion for pre-emption made by other co- 
sharer landlords and if he dees not so join 


„he shall not have any further power of pur- 


chasè under s. 26-F. I accordingly over- 


‘rule both the points urged before me and 


discharge the Rule with costs; hearing fee 
one gold mohur. 
D. Rule dischurged. 


NAGPUR HIGH COURT 


" Givil Revision Application No. 346 of 1933 


April 1, 1936 
Boss, J. f 
GANGAPRASAD AND oTHERS—A PPLICANTS 
versus 
Musammat BANASPATI— NON- APPLICANT 
Limitation Act (IX of 1908), s.5—Alistake of law, 
whether good ground for condonation—Such mistake, 


-when can be condoned—Party having benefit of legal 


advice at elbow—Mistake cannot be condoned—Civil 
Procedure Code (Act V of 1908), Sch. II, para, 21— 
Scope of—~Court instead of passing separate order 
with respect to filing of award combining tt and 
judgment into one—Neither party misled—Procedure, 
held even though irregular was curable under s. 99, 
Civil Procedure Code. 

. A mistake of law is not a good ground for con- 
donation under s. 5 of the Limitation Act. The rule 
ie subject to certain qualifications. There must be 
no negligence; there must be no inaction; and there 
must be no want of good faith; a party who has 
legal advice at his elbow and does not choose to 
avail himself of it is either lacking in good faith, 
or is acting negligently and hence euch a person is 
not entitled te condonation under s. 5. Brij Inder 
Singh v. Kanshi Ram (i), Gulam Hussain Mahomed 
vi Sayed Musa Miya Hamad Ali (2), Dayal Singh v. 
Budha Singh (3!, Kedar Nath v. Zumberlal (5) and 
Vithia v. Sakhya (6), relied on. Krishna v. Cha- 
thappan (4), explained. . 

Paragraph 21 of the Second Schedule to the Code 
of Civil Procedure does not lay down any particu- 
lar form of order. All it states is tnat the Court 
“shall order the award to be filed and shall proceed 
to pronounce judgment according to the award.” 
Section 2 (9) defines judgment as “the statement 
given by the Judge of the grounds of a decree or 
order”, and order as “the formal expression of any 
decision of a Civil Court which is not a decree.” 
This formal expression can be given in the course 
of a judgment. All that is necessary is that the 


- mandatory direction which constitutes the order 


must be present somewhere. a 

Where the Judge combines the order for filing the 
award and judgment into one, instead of passing 
separate order with respect to the filing of the 
award and ‘then a judgment in *terms of the 
awad followed by a decree, the procedure is 
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not irregular and even if it is, if it does not mis-, 


lead either of the parties, it is curable under s. 99, 
Civil Procedure Code. Jagat Pande v. Sarwan Pande 
(7), dissented from. ' 
Messrs. A.V. Khare and W. B. Pendhar- 
kar, for the Applicant. 
Mr. G. R. Deo, for the Non-Applicant. 
Order.—This revision arises out of an 
application. under para. 20 of Sch. IL of the 
Code of Civil Procedure to file an arbitra- 
tion award. The first Court overruled the 
defendants’ objections, ordered the award 
to be filed, and passed a decree in accord- 
ance With its terms. On appeal the Appel- 
late Court confirmed this order. The 
present revision is against these decisions. 
The plaintiff non-applicant raised a 
preliminary objection. ‘The application for 
revision was filed 40 days beyond time, 
and the questions I have to decide are; 


whether the delay can be condoned, and. 


whether it ought to be condoned in this 
case. With respect to the first point, [ do 
not propose to enter into it here. I am 
prepared to assume that I have jurisdic- 
tion to condone the delay in such cases. 
But the principles applicable would be 
those prevailing in cases under s. 5 of the 
Limitation Act. 

The reasons advanced by. the applicants 
in their affidavit are that they believed 
in good faith that asecond appeal lay in 
this case, and so, presumably, that they 
had 90 days instead of 45. The second 
reason is a little more complicated. The 
appellate judgment in this case was passed 
in Civil Appeal No. 61 of 1932. It states 
thatthe reasons for the decision are given in 
the judgment in Civil Appeal No. 76 of 
1932. The applicants state that they receiv- 
ed copies of the judgment und decree, of 
the former on May 26, 1933, and of the 
latter on June 5, 1933, and consequently 
thought that time would run from the date 
on which they received the copies, and 
not from the date of the judgment and 
decree itself. 

The first ground means that the ap- 


plicants were under a misapprehension of 


law. Their Lordships of the Privy Council 
state in Brij Inder Singh v Kanshi Ram 
(1), that a mistake of law is not a good 
ground fcr condonation under s. 5-of the 
Limitation Act. The decisions in Gulam 
Hussain Mahomed v. Sayed Musa Miya 
Hamad Ali (2), and Dayal Singh v. Budha 

(1) 45 C 94 at p. 106; 42 Ind. Gas. 43; 33 M L J 486; 
22M LT 362; 6 L W 592; 126 P W R 1917:15 A LJ 
777; 19 Bom. LR 866: 3 P LW 313; 26 C L J 572; 104 
we R 1917; (1917) M W N 811; 22 C W N 169; 127P L 
R 1917; 44 I A 218; AIR 1917 P C 156 @. ©). 

(2) 8'B 260, ° 
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Singh ($) are to the same effect. Tha 
latter case is in point here. The limita- 
tion there, as here, was not undar the” 
Limitation Act, but under rules framed. by, 
the Court. It was held that ignorance of - 


_ these rules was no excuse. In the present 


case the affidavit does not plead any 
ignorance of the rules. It pleads only 
ignorance of the law, namely whether a, 
second appeal or a revision lay. i 

There are cases which state that ignoran- 
ce of law may sometimes be an excuse. 
Krishna v. Chathappan (4, may be taken. 
as representative of that view. Whether, 
these decisions are right in view of the 
Privy Oouncil decision quoted above need 
not be considered here, for even if they 
are, they all state that the rule of inter- 
ference is subject to certain qualifications., 
There must be no negligence; there must. 
be no inaction; and there must be no 
want of good faith. What is the position 
here? The defendants were not only re- 
presented by Counsel throughout in this, 
and the connected case, but by a succession 
of them, as is pointed out by the learned 
Judge of the first Court in Civil Suit No. 70. 
of 1932. Therefore, they had no lack of, 
legal advice. Now, a party who has legal 
advice at his elbow and does not choose 
to avail himself of it is either lacking in: 
good faith, or is acting negligently. There- 
fore, even onthe view of law stated in 
Krishna v. Chathappan (4), the excuse: 
tendered here would not suffice, 

If the applicants were ignorant of the, 
law, as they state they were then, they 
were bound to act promptly. The applica- 
tion here, as I have said, is filed 40 days 
beyond time, that is at least 85 days after. 
the order, exclusive of the time taken for 
copying. It was pointed out in Kedar Nath 
v. Zumberlal (5), that 

“Section 5, Indian Limitation Act, 1908, was not 
provid to encourage negligencs, procrastination and 
Axiby. 

Stanyon, A. J. C., stated that appeals ` 
must be tiled as soon as possible, and not 
as late as possible. Ifa party chooses to 
leave his appeal or application to a late 
stage, then he has only himself to thank 
if some unforeseen contingency prevents 
him from filing it within ting at the last 
minute. In Vithia v. Sakhya (6), even 
carelessness on the part of a legal adviser 
was not considered enough. How much 

(3) 2 Lah, 127; 61 Ind. Cas, 327; 3 Lah. L J 415; 
74 P LR 1921; A I R 1921 Lah. 26, 


(4) 13 M 269 at p. 271. 
(5) 12 N L R 171; 37 Ind. Cas. WI A IR 1916 Nag 


39. 
- 6) 5 N LR 25; 1 Ind. Oas. 904, 
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less" would be the carelessness of a party 
who, having advice at hand, omits to take 
it, or chooses to rely on see-lawyers of the 
type which infest villages and towns here, 

-as elsewhere, 

The second giound is difficult to follow. 
In sofar asit means anything, it means 
the applicants weré under another ris- 
apprehension of law, namely that limita- 
tion runs frcm the date of the receipt of 
copies of the judgment and decree, and 
not from the date of the judgment itself. 
Even if this can be believed, it is a mis- 
take of Jaw for which there is even less 
excuse than for the other. But‘the excuse 
appears to conflict with the other one 
given, for if the applicants thought a second 
appeal lay, with the implication that they 
thereby understood the limitation was 90 
days, this exéuse is irrelevant, for the 
application ig within the period allowed 
for a second appeal. The fact that this 
excuse hes been put forward as well leads 
one to suspect the applicant's good faith. 

The next point urged before me on 
behalf of the applicants was that the wrong 
procedure of -the first Court misled the 
applicants into thinking that the learncd 
Judge had usurped a jurisdiction to himself 
which he did not possess, and had decided 
the case on the merits instead of passir g 
judgment in accordance with the award, 
and thus had opened up a right of second 
-appeal to the applications. It is true tle 
first Court, instead of passing a separate 
order with respect to the filing of the 
award and then a judgment in terms of 
the award followed by a decree, combined 
the order for filing the award, and judg- 
mentinto one. In Jagat Pande v. Sarwan 
Pande (7), it appears to have been con- 
sidered that this was irregular. 

I am by no means gure that it is. 
Paragraph 21 of the Second Schedule to 
the Gode of Civil Procedure does not lay 
down any particular form of order. All 
it states is that the Ccurt “shall order the 
award to he filed and shall proceed to 
pronounce judgment according to the 
award.” Section 2 (9) defines judgment as 
“the statement given by the Judge of the 
grounds of a decree or order”, and 
order as “the formal expression of any 
decision of a C.vil Court which is not 
a decree.” Itseemsto me clear that this 
formal expression can be given in the course 
of a judgment. All that is necessary is 
that the mandatery direction which con- 


(7) 47 A 743; 88 Ind. Cas, 76; 23 AY J 440; LR6A 
360 Civ; A I R 1995 All, 404, 
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stitutes (he order must be present some 
where. In any case, even if it is an 
irregularity, it has not misled either of the 
parties to the proceedings, and s0 would 
be curable unders.9) of the Code of Civil. 
Procedure. 

The plaint contains a prayer asking that 
notice be issued to the defendants to show 
cause against the fling of tha award, and 
the passing of a decree in terms of it. 
The written statement contests this on the 
following grounds amongst others. The 
first gontains a denial of the agreement 
to refer, and the second challenges the 
validity ofthe award. The issues framed 
relate to the validity of the award, and 
to nothing else. The first Oyurt's finding 
on this was that there was no mistonduct 
or corruption, or fraudulent concealment, 
and concludes “the proceedings were regular, 


‘and the award was gcod. I accept it 


and pass judgment aszordingly.” These 
words contain the mandatory direction 
necessary for the filing of the award under 
para. 2), even though the actual words 
‘the award be filed’ are not used. But 
that is a matter of form ra'her than of 
substance. 

The judgment then concludes 

“all the property............8Uch as was awarded by 


the panchayat, is decreed to her aad the award 
is decreed to bind the defendants.” 


The decree consequent on that judgment 
ecmmence “claim for confirming the award”. 
It then slates that the award is binding 
on the defendants, end decrees the prc- 
perly which formed tke subject-matter of 
the award, tothe plaintiff in accordance 
with the terms of the award. 


From this an appeal was filed to the 
Appellate Court by the defendants. The 
memorandum of appeal was headed “claim 
in appeal to set aside the award". Not 
one of the grourds urged there is on the 
the . merits. They all relate solely to the 
arbitration and the validity of tle award. 
The Appellate Couit in its judgment in 
Civil Appeal No. 76 of 1932, which govern- 
ed the appeal out of which these proceed- 
ings arose, states in the first paragraph 
“about the same time the latter instituted 
Civil Suit No 71 of 1932 to have the arbitra- 
tion award mede a rule of Ccurt.” It 
then deals with the matter in para. 2, and 
upkolds the decision of the first Court about 
the validity of the award. It is impossible, 
in these circumstances, to believe that the 
defendants thought the Judgment of the 
first Court was a judgment on tLe meriis, 
and not fone consequent upor an order 
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directing the filing of the award under 
para. 21 of Sch. II. 


1, therefore, reject this application on 


the ground that it is barred by time. 


Costs will be paid by the applicants. 
Pleader's fee Rs. 32. 


D. Application rejected. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1816 of 1933 
June 4, 1936 
M. C. Gaose, J. 7 
Musammat KHAIRANNISSA—PLAINTIFp 
—APPELLANT 
Versus 
MAHAMAD HUSSAIN BARA—Derenpant 
— RESPONDENT 
Muhammadan Law—Dower—Woman living as wife 
for fifteen years—Divorce—Provision in talaknama 
to pay deferred dower in monthly instalments— 
Woman, if to be granted instalment decree— 
Bengal Muhammadan Marriages and Divorces Regis- 
tration Act (I of 1276)—Marriage registered under 
Act—Dower, matter of—Whether can be said to be 
in registered document. 
hen a disagreement occurs between a husband 
and a wife, it is very difficult to apportion the blame. 
When a woman has lived with a person as his wife 
for a period of fifteen years, that is to say, during 
the period ofthe bloom of her youth and when her 
early youth is gone, she has been divorced, and the 
husband himself felt it right to state inthe deed 
of divorce that he would pay her deferred dower of 
Rs, 1,000 in instalments of Rs, 20a month, it is fair 
and equitable that the plaintiff should be allowed 
an ingtalment decree of Rs. 20a month. [p. 264, col. 


It cannot be said merely because the amount of 
the deferred dower was stated in the marriage which 
was registered under the Bengal Muhammadan Mar- 
riages and Divorces Registration Act, that the matter 
of the dower was in a registered document. 


C. A. from the appellate decree of the 
Special Sub-Judge, Jorhat, dated Decem- 
ber 20, 1932. 

Mr. Woopendra Nath Neogi, for the Ap- 
pellant. 

Syed Saadulla and Mr. Shyama Pro- 
sanna Deb, for the Respondent. 


Judgment.—This is an appeal by a wife 
against her husband claiming deferred 
dower money of Rs. 1,000. The defendant 
husband is a clerk at Shillong on a 
salary of Rs. 110 per month. He had 
married the plaintiff, and apparently 
they lived together for a period of 14 to 
15 years, at the end of which there was 
disagreement between the parties and she 
thereafter left his house and went to live 
with her parents at Sibsagar. Her case 
was that she was driven out of the house 
at Shillong. The defendant's case was that 
she became extremely insubordinate and of 
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her own accord she left his protection after . 
he had duly pronounced a divorce on May 2,. 
1927. After the separation she instituted a 
maintenance case under s. 488, Criminal 
Procedure Code, and apparently obtnihed 
an ex parte order, but when she proceeded 
to execute the order, the defendant in 1930 
produced the talaknama and thereupon the 
Court dismissed the plaintiff's maintenance . 
suit. Tne plaintifi’s case was that she came 
to know of the talaknama in January 1930, 
Thereafter, on July 15, 1930, the present 
suit was instituted. The plaintiff being a 
poor desititute woman was allowed to sue 
as a pauper. - 

The trial Court dismissed the suit on the 
ground of limitation. The Court found that. 
the talaknama was pronounced on May 2, 
1927. Asa period of three years had elaps- 
ed from the date of the divorce, the claim’ 
for dower money was extinguished by limi- 
tation. In appeal by the plaintiff the Court 
of Appeal below affirmed the finding of the 
trial Court and held that the claim for 
dower money was barred by limitation. 
For the first time in the Court of Appeal the 
plaintiff urged that if the claim for Rs. 1,000 
be barred by limitation, the plaintiff may 
be granted a decree cn the basis of the 
deed of divorce produced by the defendant,. 
for in that talaknama executed by the de- 
fendant on May 2, 1927, he stated that he: 
would pay the dower money of Rs. 1,000 
by monthly instalments, of Rs. 20. The 
Court of Appeal below held that the claim’ 
fora monthly instalment was not made in 
the plaint nor in the first Court, and as she 
never accepted the offer made by the de- 
fendant in the talaknama she was not en- 
titled to a decree. 

The first point in appeal is whether the 
plaintiff's claim is governed by Art. 116, 
Limitation Act, on the ground that the deed 
of dower was registered according to the 
Muhammadan Marriage Registration Act 
of 1876. The argument appears to be without 
substance, for there is apparently no kabin- 
nama registered even under the Muham- 
madan Marriage Registration Act. All that 
there is is the certified copy of the marriage 
from the register of the Muhammadan 
Marriage Registrar. In that copy there is 
a column stating that the prompt dower 
was Rs. 500 and the deferred was Rs. 1,000. 
Apart from this there is no other document 
registered or unregistered. It cannot be 
said merely because the amount of the de- 
ferred dower was stated in the marriage" 
which was registered under the Marriage 
Registration Act that tho- matter of the 
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dower was in a registered document. ° 
The next point is whether the plaintiff's 
claim fcr Re. 20 a month according to the 
talaknama executed by the defendant can 
be granted toher. On behalf of the plaint- 
iff it is urged that though the plaintiff 
claims the whole of Rs. 1,000in the suit, 
in the third prayer made by her in the 
plaint she stated that if for any reason the 
whole of the dower money could not be 
granted, anything which the plaintiff was 
found entitled to might be decreed to her, 
and. that this prayer is sufficiently wide to 
allow her to take advantage of the offer 
which the defendant made ,in talaknama. 
On the other side it is urged that though 
she was dnly informed of the talaknama 
in May, 1927, she refused to accept the 
talaknama, She made a case in the Cri- 
minal Court claiming maintenance from her 
husband and he wus dragged to the Crimi- 


nal Court and ke had to defend himself. 


there. Then she brought three suits, one 
suit for her ornaments which she said had 
been kept by the husband, and obtained a 
decree for Rs. 800, and a second case claiming 


that the talaknama was inoperative until: 


January 2, 1930, when she first came to know 
of it. That suit was dismissed, it being 


found that she knew of the talaknama in. 


May, 1927.. The present is a third suit in- 
stituted by her. It is urged that the hus- 
band isa poor clerk and that it was her 
refusal to live with the husband's mother 
which led to disagreement and the defend- 
ant was forced to divorce her on the 
_ ground of her unreasonable conduct and 
that in spite ofthe talaknama of May, 1927, 
she spurned his offer of Rs. 20 a month 
and even in the plaint she made no claim 
on that basis and it was nct till in the Appeal 
Court that she for the first time claimed 
Rs. 20 a month on the basis of the talak- 
nama, 

Tke matter is not free from diffeulty. 
When a disagreement occurs between. a 
husband and a wife, it is very difficult to 
apportion the blame. It may be stated 
that, the defendant may reasonably com- 
plain of the conduct of the plaintiff in the 
three years following the divorce in May, 
1927. But when all things are considered, 
it is tọ be noted that this poor woman lived 
with him as his wife for a period of 15 years, 
that is to say, during the period of the 
blocm of Ler youth and now when her early 
youth is gone, she has been divorced. Ap- 
parently the defendant himself felt it right 
w state in the deed “of divorce ihat he 
weuld pay her.deferred dower of Rs. 1,000 
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in instalments of Rs. 20 a month. 
Having regard to all the circumstances 
it appears fair and equitable that the plaint- 
iff should be allowed an instalment decree 
of Rs. 20 a month. It is, however, to be 
noted that the claim at Rs. 20 a mcnth arose 
on May 2, 1927, when the divorce was pro- 
nounced. ‘I'he claim for each month would 
be barred at the end of three years. In 
that view when the suit was- instiluted on 
July 15, 1930, the claim for three months, 
namely Rs. 60, was barred by limitation. 
She is, therefore, now entitled to get only 
the balance of the deferred dower, namely 


Rs. 940 at the rate of Rs. 20amonth. ‘Tiet-” 


a decree be made accordingly that she is 
entitled to a decree for Rs. 910 in all, but 
that it Will be paid to her by the defendant 
at the rale of Rs. 2) a month until the sum 
is liquidated. The appeal is accordingly 
allowed and the plaintiff's suit decreed in 
part. Having regard to all the circum- 
stances the parlies will bear their own costs 
throughout. Leave to appeal is refused. 
N. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 27 of 1936 
' March 21, 1936 
: Jat Lat, J. 

NIAZ ALI AND ANOTAER— PLAINTIFFS— 

. APPELLANTS 

versus 

Musammat BEGAM BIB1—Derenpant — 

RESPONDENT 

Legal practitioner—Power to compromise—Power- 
of-attorney not mentioning that he had no power— 
Presumption—Such Pleader compromising case—Dec- 
ree on basis of it—No appeal—No allegations of 
fraud—Decree, whether binding on party— Compro- 
mise decree, 

Where a Pleader who was authorised by a party: 
to suit to appear on her behalf eaters into a compro- 
mise, and there is no statement on record that by his 
power-of-attorney the pleader was not authorised to 
compromise, and a decree is passed on the basis of it, 
such decree when not appealed against and in the ab- 
sence of allegations of fraud, is inal and binding on the 
party. The Pleader must be assumed to have‘autho- 
rity to ccmpiomise, in the absence of anything to the 
contrary in his power-of-attorney. Puran Kuer v. 
Mannilal (1), relied on. 

S. O. A. from the decree of the Senior 
Sub-Judge, Gujrat, dated November 4, 
1930. 

Mr. Qabul Chand, fir the Appellants. 

Messrs. Abdul Aziz Khan and Ghulam 
Mohy;ud-Din Khan, for the Respondent. 

Judgment.—Bahawal Bakhsh made a 
gift.of some of his land in favour of his 
daughter Musammat Begam Bibi in the year 
1928. The appellants Niaz Ali and another 
claiming to be the collaterals of Bahawal 


1937. 


=Sakhsh instituted a suit for a declaration 
hat the gift was void and would be in- 
ffectual against their reversionary interes‘s 
¿fter the death of Bahawal Bakhsh. Both 
3ahawal Bakhsh and Musammat Begim 
3ibi were impleaded as defendants in this 
mit. On January 9, 1930, the suit was 
»ompromised. The written compromise, how- 
aver, is signed by Bahawal Bakhsh and tke 
molaintifis. It is not signed by or on behalf 
=of Musammat Begam Bibi. When, however, 
mbe case came up for hearing before the 
‘Subordinate Judge, Bakhshi Harbans Lal, 
leader, appeared for Musammat Begam 
Bibi avd assented to the compromise. The 
compromise ‘was that after the death of 
Bahawal Bakhsh half the land in suit would 
go to the-plaintiffs and the other half would 
remain with Musammat Begam Bibi. The 
parties were examined, Musammat Begam 


Bibi being examined through her Counsel ` 


Bakhshi Harbans Lal, Pleader, and a decree 
in accordance with e-empromise was passed, 


Bahawal Bakhsh is now dead and this 
second appeal has arisen out of a suit 
brought by Niaz Ali and other collaterals for 
possession of half the land which was the 
subject-matter of the previous suit and 
which had been decreed in the plaintiffs’ 
favour in the previous suit. This suit has 
been, resisted by Musammat Begam Bibi 
on the ground thab the compromise is not 
binding on her as she did not sign it and 
was not a party to it. The learned Senior 
Subordinate Judge on appeal has accepted 
this plea of Musammat Begam Bibi holding 
that she was not a party to the compromise 
and that it has not been shown that Bakhshi 
Harbans Lal was expressly authorised by 
his power-of-attorney or otherwise to effect 
a compromise in the previcus suit. This 
appeal is by the plaintiffs. In my opinion 
it must succeed on the short ground that 
even if it be assumed that Bakhshi Har- 
bans Lal was not authorised to enter into 
a compromise on behalf of Musammat Begam 
` Bibi, he was authorised to appear on her 
behalf and in his presence a decree was 
passed by the Court, the result of which was 
that after the death of Bahawal Bakhsh half 
the land in dispute was to go to the plaint- 
its and the other half was to remain with 
Musammat Begam Bibi, and no, appeal was 
prefeited against that decree. It is not 
pleaded that the compromise was the result 
of exercise of any fraud. The only manner 
therefore in which the decree could be got 
rid of by Musammat Begam Bibi was by an 
appeal. ‘Ihe decree, therefore, has become 
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final and, binding on her and cannot be 
ignored in this case. | 

‘Apart from this, I am not satisfied that the 
conclusion of the learned Senior Subordinate 
Judge is correct that it was for the plaint-. 
ifs to establish that Bakhshi Harbans Lal 
was authorised to effect a compromise on 
behalf of Musammat Begam Bibi. Itis not 
denied that he was engaged on behalf of 
Musammat Begam Bibi but itis alleged that 
he was not told to compromise the case. 
There -is no statement on the record that 
by his power of-attorney he was not authoris- 
ed to compromise the case. I must assume, 
relying upon Puran Kuer v. Mannilal, 121 
Tnd. Cas. 283 (1) that Bakhshi Harbans Lal 
had authority to effect a compromise unless 
the contrary is established in this case. It 
must be assumed that the Court which pass- 
ed the decree in January 1930 satisfied it- 
self that Bakshi Harbans Lal was authoriz- 
ed to effect a compromise cn behalf of his 
client. In view of the above it is not neces- 
sary to give a finding whether, apart from 
express authority, a Pleaderis entitled to 
compromise a suit on behalf of his client in 
support of which proposition the appellants’ 
Counsel relies upon a Privy Council decision 
in Surendra Nath Mitra v. Taru Bala Dasi - 
(v). Accordingly I accept this appeal, set 
aside the decree of the Senior Sub-Judge 
and decree the plaintiffs suit with costs 
throughout. 3 


D. Appeal allowed. 
(1) 121 Ind. Cas. 283; AI R 1929 Oudh 211; Ind. 
Rul. (1930) Oudh 59. 


(2) 57 C 1311; 123 Ind. Cas. 545; A IR 1930P O 
158; 57 IA 133; Ind. Rul. (1930) P O 177; (1930) A 


J, J489; 32 Bom. L R 645; 5LOLJ 309; 53 ML 


J551; 34 OW N 453; IP LT 461; 31 LW 803 
PO: . 


CALCUTTA HIGH COURT 
Civil Appeal No. 1923 of 1934 
January 22, 1936 
NASIM ALI AND HENDERSON, JJ. 
JITENDRA NATH RAY— PLAINTIFR— 
APPELLANT 


versus 
JNANADA KANTA DAS GUPTA— 


- Derenpant No. 1 AND OTHERS --RESPONDENTS 


Court Fees Act (VII of 1870), ss. 12 (ii), 28— 
Document not properly stamped, whether nullity— 
Lower Court by mistake recovering insufficient court- 
fees from defendant, on his writien statement—In 
appeal, additional court-fees, tf can be, recovered— 
Civil Procedure Code (Act V of 1908), O. VIII, r. 6, 
0. XX, r. 19 (3), s. 35—Set off, nature of—Defen- 
sive set off and set off by way of counter-claim— 
Suit to recover money-from dismissed employee— 
Defendant claiming set off tn. respect of arrears of 
pay—Plaint admitting arrears—Plaint filed within 
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3 years of dismissal—Written statemgnt within 
three years of plaint—Claim for arrears, held not 
barred—Limitation Act (IX of 1908), Sch. I, Art. 102 
— Plaintiff's claim found false—Defendant allowed 
set off—Costs of defendant. i , 

- eA document not properly stamped is not a nullity. 
Faizullah v. Mauladad (1), referred to. | 

Where tha written statement claiming a set off 
though not stamped is accepted by the trial Judge 
through mistake or inadvertence and the trial Judge 
although subsequently directs defendant to pay court- 
fees when he passed a decree in his favour and the 
defendant does not pay the full court-fees, the High 
Court can, in second appeal, under s. 12 (44), Court 
Fees Act and s. 149, Civil Procedure Code, direct 
the payment of the additional court-fees. Faizullah 
v. Mauladad (1), referred to. f m 

A set off may be purely defensive, that is it may 
amount to an adjustment or satisfaction of the 
plaintifi's claim, or it may be a counter-claim under 
which the defendant claims decree for the surplus 
amount due to him. In a defensive set off the set 
off claimed must be recoverable at the date of the 
plaintiff's suit. In a counter-claim, the sum claim- 
ed by the defendant should be legally recoverable 
at the date when he makes the claim, that is, at 
the date when he files the written statement. Tho 
words “legally recoverable" in O. VIII, r. 6, Civil 
Procedure Code, mean legally recoverable at the 
date of the institution of the suit in one case and 
as meaning legally recoverable at the date when the 
counter-claim is made in the other case. It is true 
that in O. VIII, r.6,andin O XX, r. 19, there is 
no clear distinction between a mere set off, that is, 
a defensive set off and a counter-claim, But in 
Indjan Courts a distinction has been made in accord- 
ance with the Law 5 Pea as it is based ona 

inciple. LP- , col. 1. , 
Th poene a to when the arrears of pay claim- 
ed by person became due is one of fact, depending 
upon the contract between the parties. as 

Ina suit by a person for recovery of a certain 
amount alleged to be due from an employee dismissed 
from service, the defendant filed a written statement 
claiming a set off on account of arreais of pay and 
the plaintiff in his plaint which he filed, within 
three years of the dismissal of the defendant, ad- 
mitted the arrears and in fact deducted the amount 
from his claim, and it was found that the plaintiff's 
claim was substantially false and the: defendant's 
claim for set off was allowed in full: 

Held, that the defendant's claim for the arrears 
of pay could not be said to have been barred at 
the date of the written statement which was filed 
within three years from the date of the filing of the 
plaint; . 

rther, that the trial J udge was not wrong 
ae the defendant his costs and in refusing 


costs to the plaintiff. 


G. A. from an appellate decree of the 

Additional pee Judge, Jessore, dated 
i 1934. 

Ka aa C.C. Biswas, Bireswar Bagchi and 
Joy Gopal Ghose, for the Appellant. 

Messrs. Gopendra Nath Das, Nirmal 
Kumar Sen and Satyendra Nath Mitra, 
for Deputy Registrar, for the Respondents. 

Nasim Ali, J.—Plaintiff’s case is that he 
is the Zamindar of Taraf Kalia in the 
District of Jessores He nad a Kutchery in 
a Village called Kalia. Defendant No. 1 


was his Naib in that Kutchery fron 
Pous 18, 1329, to FPalgvon 5, 1335, B.S 
He was dismissed on Falguon 6, 1335. He 
made over allthe papers and cash to the 
plaintiff. On examination of these paper» 
and deducting the amount due to defendant 
No. 1, Rs. 1,747-5-9 was found due from 
defendant No. 1. The present suit is foye. 
the recovery ofthis amount. The defence 
of defendant No. 1 who contested thea 
plaintiffs suit in the Courts below ise 
that nothing was due from him and that he 
was entitled to get Rs. 1,076 from the 
plaistiff, namely Rs. 576 forhis pay and 
Rs. 500 which he deposited with the 
plaintiff atthe time when he ‘was appoint- 
ed Naib. The learned trial Judge dis« 
missed the plaintiff's suit and passed a 
desree for Rs. 838-15-0 in favour of defen- 
dant No.1. The plaintiff filed an appeal 
before the lower Appellate Court and 
defendant No.1 filed cross-objections. The 
plaintiff's suit was dismissed but the amount 
of the decree in favour of defendant No.1 
was enhanced to Rs. 863-9-6 by the lower 
Appellate Court. Hence this second ap- 
peal by the plaintiff. Defendant No.1 has 
also filed cross-objections. 

The first point urged by the learned Ad- 
vocate for the appellant is that the claim 
for set off by defendant No. 1 is not 
maintainable as the written statement 
pleading the set off was not properly 
stamped. This objection was not raised in 
any of the Courts below. But it is not 
disputed by the learned Advocate ` for 
defendant No. 1 tbat the written statement 
should have been stamped with court-fee 
stamp on Rs. 1,076, the amount pleaded 
as set off in the written statement. The 
written statement, however, though not 
stamped, was accepted by the trial Judge 
through mistake or inadvertence. It appears 
however, that tle trial Judge directed 
defendant Ne. 1 to pay court-fees on 
Rs. 838-15-0 when he passed a decree in 
his favour for that amount, and defendant 
No. 1 paid court-fees on this amount 
accordingly. Bys.t, Court Fees Act, no 
‘document on which court-fees are payable 
under the Court Fees Act shall be filed in 
Court unless in respect of such document 
the court-fees have been paid. A docu- 
ment not properly stamped isnot, however, -a 
nullity: F'aizullah v. Mauladad (1) at p. 
743*. Section 28, Court Fees Act, lays down 


(1)10 Lah. 737; A IR1929 PO 147; 117 Ind. Cas. 493; 
561 A 232; 33 O W N 791; 31 Bom. L R 841; 30 L W 104: 


57 M L J 281; (1929) M W N 818; 50 C L J 39 (P. 0). 
*Page of 10 Lah.—[Ed]. b 
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that no document which ought to bear a. 
stamp shall be of any validity unless and 
until if is properly stamped. But if any 
such document is through mistake or in- 
advertence filed or used in any Court 
without being properly ‘stamped, the 
presiding Judge may, if he thinks fit, order 
that such document be stamped as he may 
direct, and on such document being stamped 
accordingly, the same and every pro- 
ceeding relating thereto shall be valid 
as if it had been properly stamped 
in the first instance. Defendant No. 
was liable to pay court-fees on Rs.” 1,07¢. 
He was, however, directed by the trial 
Judge to pay court-fees only on Rs. 838-15 0 
and has paid court-fees on that amount. 
His written statement claiming set off is 
not, therefore, even now properly stamped. 
The question of amount of  court-fees 
payable by defendant Nc. 1 has been wrong- 
ly decided to the detriment of revenue. 
Defendaut Ne. 1 in his written statement 
undertook to pay proper court-fees on 
the amount of set off claimed by him. 
The trial Judge through mistake did not 
realize the full court-fees. The learned 
Advocate for defendant No. 1 states 
before us that his client is willing to pay 
the additional court-fees. Under e. 12 (ii), 
Court Fees Act, and e. 149, Civil Procedure 
Code, we direct defendant No. 1 to pay the 
additional court-fees. On such payment 
being made, the question of the validity of 
the claim for set-off by defendant No. 1 will 
no longer arise. 

The next point urged by the learned 
Advocate forthe appellant is that the 
amount which defendant No.1 claimed as 
set off was not legally recoverable at the 
date when the set off was claimed in the 
written statement and consequently the 
Courts below should have wholly rejected 
the plaintiff's claim for set off in respect 
of Rs. 1,076. A set-offis either legal or 
equitable. Legal set off must be in respect 
of an ascertained amount. Order VIII, r. 6, 
is restricted tolegal set off. Claim for 
equitable set-off is allowed when the de- 
mands arise out of the same transaction or 
are so connected in their nature and cir- 
cumstances ihat they can be looked upon as 
part of one transaction. Equitable set-off 
is allowedif the amount be unascertained. 
O. XX, r. 19 (3), recognizes equitable set 
of, Again, aset off may be purely de- 
fensive, that is, it may amount to an adjust- 
ment or satisfaction of the plaintiff's claim, 
orit may be a counter-claim under which 
the defendant:Bclaims a; decree for the 
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surplussamount due to him. Limitation 
applies to both these claims. In a defen- 
sive sət of, the set off claimed must be 
recoverable at the date of the plaintiff's 
suit. In a counter-claim, the sum claimed 
by the defendant should be legally recover- 
able atthe date when he makes the claim, 
that is at the date when he files the written 
statements. Tne words “legally recoverable” 
in O. VIII, r. 6, mean legally recaverab'e at 
the date of the institution of the suit in 
one case and as meaning legally recover- 
able at the date when the counter-zlaim is 
made in the cther case. It is true that in 
Q. VOL r. 6, and in O. XX, r. 19, there isno 
clear distincticn between a mere set-off, that 
is, a defensive set off and a counter-claim. 
But in Indian Courts a distinction has been 
made in accordance wih the law of 
England as itis based on a sound princi- 
ple. The sum of Rs. 1,076 which is claimed 
by defendant No. 1 ag set off consists of : 
(1) his arrears of pay, (2) depnsit made 
by him with the plaintiff. So fareas the 
claim regarding the deposit is concerned, 
it comes either under Art. 120 or Art, 
145, Limitation Act. There is nothing to 
show thatthe cause of action fcr recover- 
ing this amount arose beyond six years 
from the date cf filing the written state- 
ment. So faras the arrears of pay are 
concerned, the question is, when these arrears 
had become due (Article 102, Limitation 
Act). This is a question of fact. It 
depends upon the contract between the 
parties. 

The question of limitation was not 
raised in anyof the Courts below. Under 
these circumstances it is nob possible for 
us in second appeal to decide when the 
arrears became due to defendant No.l, It 
may, however, be mentioned here that in 
the plaint which was filed within three 
years- from the date of defendant No. I's 
dismissal, the plaintif distinctly admitted 
that the arrears were recoverable from him 
and, in fact, he deducted this amount 
from his claim in the suit. Under these 
circumstances we are notin a position to 
hold that defendant's claim for arrears of 
pay was barred atthe date of the written 
statement which was filed within three years 
from the date of the filing of the plaint. 
Defendant No. 1 is, therefore, entitled to 
claim the entire amount, that is Rs. 1,076 
both as defensive setoff as well as a 
counter-claim. There is. therefore, no 
substance in this contention. . 
' Tne last pointsurged by the learned Advo- 
cate for the appellant was about costs. The 
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learned Judge has definitely found that de- 
fendant No. 1 explained all the papers to the 
plaintiff. The claim of the plaintiff has been 
found to be substantially false. Defendant's 
claim for set off has been allowed in full. 
Under these circuynstances, I am not 
prepared to say that the trial Judge was 
wrong in giving the defendant his ccsis 
and in refusing cos‘s to ihe plaintiff. So 
far asthe cross-objection by defendant 
No. 1 is concerned, the only complaint is that 


the learned Judge in appeal should have. 


given defendant No.1 his ccsts in appeal. 
In view of the facts and circumstances of 
this case,I am not prepared ta say that 
the learned Judge has not used his discretion 
properly. The cross-objection is, therefore, 
dismissed without costs. 

The additional court-fees which defendant 
No. 1 is directed to pay must be paid into 
this Court within one month from this date. 
On such payment being made the appeal 
will be dismissed with costs and defendant 
No. 1 yill be entitled to recover this 
amount from the plaintiff and the amount 
will be included in the decree of this 
Court in favour of defendant No. 1 for 
costs. If, however, the additional court-fees 
be not paid within the time aforesaid, 
the appeal will be allowed in part and 
the plaintiff will get a decree against 
defendant No. 1 for Rs. 210 6-6 with propor- 
tionate costs throughout. 

Henderson, J.—I agree. 

D. Order: accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1459 of 1933. 

December 9, 1935 
M. C. Grose, J. 

EKKARI GHOSE AND OTIBRS —DERENDANTS 

Nos. 1 To 3—APPRLLANTS 
VETSUS 
SIDESH WAR GHOSE AND ANOTHER— 

: RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Suit to set aside transfer to defeat or delay credi- 
tors—Representative suit—Civil Procedure Code (Act 
V of 1908), O. I, r. 8—Necessity of following—Suit 
not instituted according to lawan s. 53—Relief, if 
can be granted. : : 

A suit instituted by a creditor toavoid a transfer 
ot the ground that it has been made with intent to 
defeat or delay the creditor of transferor, must bs 
instituted for the benefit of all the creditors, that 
is to say, the suit must be instituted according to the 
provisions of O. I, r. 8, Civil Procedure Code. When 
a suit isnot instituted according to the law as laid 
down in s. 53, Transfer of Property Act, it will be 
‘injust to grant a decree under s. 53, since the plaint- 
ift does not make sucha c&se inthe plaint and does 
not give the defendant adequate opportunity to meet 
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this plea. Chutterput Singh v. Maharaj Bahadur (1), 
relied on. 

A. from an appellate decree of the Sub- 
Judge, Second Courts Hooghly, dated 
March 25, 1933. 

Mr, Apurbadhan Mukherjee, for the Ap- 
pellanis. - 

Mr. Nanda Gopal Banerjee, for the Res- 
pondents. ` 

Judgment. -This isan appeal by de- 
fendants Nos. l to 3ia a suit for declara- 
tion that the lands in suit are saleable and- 
attachable in execution of plaintitf’s dec- 
ree against the judgment-debtor, defend- 
ant No. 4 in the suit, The facts, in short, 
aré that defendant No. 4's husband Ananda 
Prasad Ghose borrowed Rs. 76, from the 
plaintiff by a promissory note. The plaint-. 
iff brought asuitin 1929 on the promissory- 
note against defendant No. 4as widow and 
heir ofthe said Ananda. The suit was dec- 
reed on August 24,1929. The plaintiff in 
execution of the decree attached the lands 
in suit. The defendants Nos.1 to 3 there- 
upon preferred a claim alleging that they 
had purchased the land on June8, 1929, 
and been in possession since the date, that 
the claim was allowed by the Court. There- 
upon, the present suit was instituted. The 
plaintiff alleged in the plaint that the 
kobala by which the defendants purchased 
the lands from defendant No. 4 was a collu- 
sive anda benami document without con- 
sideration and was created in order to def- 
raud the plaintiff. The trial Court found on 
the evidence that the appellants had pur- 
chased the lands for good consideration 
from. defendaut No. 4 and they are in pos- 
session since the purchase, and the kobala 
was not a benami transaction as alleged by 
the plaintiff. Thereupon the trial Court 
dismissed the suit. 


In appeal, the learned Subordinate Judge 
held that the appellants were not benami- 
dars of defendant No. 4, but that they had 
purchased the land for consideration and 
that they are in possession since the date 
of their purchase. The Court, however, held 
that defendant No. 4sold the lands to the 
appellants in order to defraud the plaintiff 
and defeat his claim in the suit, and, there- 
fore, though the kobala was for considera- 
tion itis hit by s. 53, Transfer of Property 
Act,and the Court, thereupon, passed a 
decree that if within the time stated, de- 
fendants Nos. 1 to 3 paid the decretal 
amount to the plaintiff, the suit would stand 
dismissed but in default of such payment, 
the plaintiff would be entitled to attach and, 
sell the plaint lands for realization,of the 
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decree. In appeal itis urged that the case 
of the plaintiff was that the document was a 
benami transaction without consideration 
and on that basis the parties went to trial. 
The case under s. 53, Transfer of Properly 
Act, was not made out in the plaint. Even 
under s. 53, as it stood before the amend- 
ment of 1929, it was held that a suit must- be 
properly constituted under s. 53. If it was 
properly constituted, there might be a 
defence to such a proceeding. See the case 
in Chutterput Singh v. Maharaj Bahadur 
(1). The amended s. 53, which came into 
force in 1929 applies to the present.suit 
which was instituted in January 1931. It 
is laid down that a suit instituted by a 
creditor to avoid a transferon the ground 
that it has been made with intent to defeat 
or delay the creditor of transferor, shall be 
instituted for the benefit of all the creditors, 
that isto say, a suit must be instituted 
according tothe provisions of O. I, r. & 
The present suit was not instituted accord- 
ing to the law as laid down in s. 53. 

The plaintiff, therefore, is not entitled to 
claim the benefit of s. 53. It would be 
evidently unjust to give him a decree under 
8. 58, since he did not make such a case in 
the plaint and did not give the defendant 
‘adequate opportunily to meet his plea. It 
was urged by the learned Advocate for the 
respondent thatthe plaintiff might be. al- 
lowed to amend the plaint so as to comply 
with the provisions of O. I, r. 8; ‘if suck 
amendment be allowed now, it would be 
beyond time of limitation. The appealis 
allowed, the decree of the Court of Appeal 
below is set aside and that of the Court of 
first instance restored with ccsts. l 

N. Appeal allowed. 
(1) 320 198; 321 Ai: 8 Sar. 713; 9O W N 225; 


2å LJ 190; 18M L J125; 3M LT 344; 
7 C L R 395; 10 Bom. L R 262 (PO). 


NAGPUR HIGH COURT 
Second Civil Appeal No. 123 of 1933 
March 14, 1936 


Boss, J. 
GANGARAM—AppELLAST 
TeETSUS 
DOOBOO AND OTAERS—RESPONDENTS 
Hindu Law—Religious endowment—Management— 
Founder's rights—Subsequent benefactor—Right of 
founder to manage and supervise, extent of—F'ounder 
“divesting herself by appointing wahiwatdar—Sutt by 
founder to remove him, in her personal capacity=~ 
Maintainability of, apart from s. 92, Ciril Procedure 
Code (Act V of 1908). 4 
Where a lady by way of trust gifts away a field 
to a puMic temple she isthe author of the trust in- 
psmuch as she gifted the field to the temple, and so 
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has the right to administer it. Bheis entitled, if 
she so desires, to appoint another person to manage 


„the trast on her behalf, but that does not take away 


her right to supervise his actions, and remove him, 
if he mismanages. But this doctrine is limited’ to 
the founder, and does not extend to persons who, 
subsequent to the foundation, furnish additional 
contributions. They do not thereby become joint 
founders. Their benefaction isregarded as nothing 
beyond an accretion to an existing foundation. 
Ananda Chandra Chuckerbutty v. Braja Lal Singh 
(1) and Kuppa v. Dorasami (2), referred to. [p. 270, 
ae founder has the right to determine the 
course of devolution in these matters, and where 
she has handed all the wahiwatdar's rights on 
to the defendant, and divested herself of every 
vestige of interest in the matter, she cannot sub- 
sequently file a suit, basedon her personal right to 
sue for a personal right of management of ths 
devasthan apartfrom s. 92, Civil Procedure Code, 
[p. 270, col. 2] 

S. C. A. from the appellate decree of the 
Court cf the Second Additional District 
Judge, Wardha, dated February 8, 1933, 
in C. A. Nos. 27 of 1932 reversing that of the 
Court of the Second Sub-Judge, -Second 
Class, Wardha, dated June 30 of 1932 in O. S. 
No. 302 of 1931. ` 

Messrs. M. R. Bobde and V. V. Kelkar, 
for the Appellant. 

Messrs. M. B. Kinkhede, R. B., and A. R. 
Kulkarni, for the Respondents. 

Judgment.—The claim in this suit is 
of a curious nature. The plaintiff claims 
to bethe wahiwatdar of a temple situate 
at Alipur in the Hinganghat Tahsil, beyond 
the jurisdiction of the Wardha Court in 
which ske sues. She states she transferred 
the wahiwat of thistemple to the defendant 


on October 30, 1928, but as she is not 


managing properly, she claims the right 
to resume management of what she called 
‘the temple trust.” Objection was at once 
taken to the Wardha Court trying the 
suit. The plaintiff then stated that she 
was not concerned so much with the 
management of the temple as with that 
of the field which belonged to it, and 
which was situate within the jurisdiction 
of the. Wardha Court. This field had ori- 
ginally been hers, and she stated in her 
plaint that she had given it to the temple 
some forty years before the suit, and had 
it ever since until she 
transferred the management to the defen- 
dant. She added that she confined her 


“claim to the field. 


It is difficult to see what character the 
plaintiff sued in. The temple is admitted- 
ly a public one, and as far as I cat 
gather, the plaintiff claims to be one of 
its trustees, although she also says she is 
the wahiwatdar. In her oral statement dated, 
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September 9, 1931, she states :-— 

“The temple is a public temple and the plaintiif 
was concerned with making provision for it when 
she created the trust. 
may have other property with other trustees.” 

It was argued on behalf of the defendant 
that the claim should have heen dismiss- 
ed on the ground that it came within 
the ambit of s. 92 of the Code of Civil 
Procedure. The other side denies this, 
and argues that the public, as such, has no 
interest in the contest which is 
merely a dispute between two rival 
wahiwatdars each of whom claims the 
right to administer the trust to the ex- 
clusion of the other. The argument on 
behalf of the plaintiff proceeds to state 
“that she is the author of the trust in- 
asmuch as she gifted the field to the 
temple, and so has the right to administer 
it. Her learned Counsel contends that 
she is entitled if she sodesires, to appoint 
another person to manage the trust 
on her behalf, but that does not take 
away her right to supervise his actions, 
and remove him, if he mismanages. Ananda 
Chandra Chuckerbutly v. Braja Lal Singh 
(1), was quoted in support of this pro- 
position. 

I have no quarrel with the law enunci- 
ated there. But it does not apply to the 
facts inthis case. In the first place the 
learned Judges point out that the wor- 
ship of an idol is vestedin the founder 
or his heirs, unless he had disposed of 
it otherwise. They also add that the 
doctrine is limited to the founder, and 
does not extend to persons who, subse- 
‘quent to the foundation, furnish additional 
contributions: 

“They do not thereby become joint founders, 
Their behefaction is regarded as nothing beyond 
an accretion to an existing foundation.” : 

In the present case it is clear from 
the plaint that the field in suit was gifted 
to the temple and so forms an accretion 
` to that foundation. Consequently, all rights 
.to it including its management vest in 
-either the managers or trustees of the 
temple whoever they may be. There is 
nothing to indicate that the plaintiff 
founded either the temple or the worship 
of the idol there. She merely states that 
she was once the wahiwatdar, and that 
she transferred the wahiwat to the defen- 
dant. That in itself would not give her a 
tight of suit, especially as she indicates 
that there may be other trustees as 
well. ltis true she limits this by saying 


(1) 50 O 292 at p. 302; 74 Ind, Oas. 793; 360L J 
356; AI R 1923 Cal, 142, : 
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It may bethat the temple’ 
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“with respect to the other property,” but 
this is because she appears to‘ consider 
that persons who give properly to an 
existing foundation thereby become 
trustees with respectto the property so 
gifted ; a position which, as I have already 
explained, is unsound. However, if ‘the 
matter had rested there, I would have re- 
manded the case for further pleadings on 
this point. Neither side gives any in- 
dication asto who founded the temple in 
question, or as to who now owns it. But 
the case does not rest there. There is” 
another point on which, in my opinion, the 
plaintiff's suit must fail. 

On: October 23, 1928, the plaintiff tranz- 
ferred the wahiwat of the temple, and of the 
field, to the defendant, by a registered 
deed (Ex. P-1). The recitals, after stating 
that the plaintiff was the wahiwatdar of 
the field on behalf of the devasthan and 
had been managing it in that capacity, 
continue, , 

“I have appointed you wahiwatdar in my place 

E EREE ou should manag? the devasthan gene- 
Tation afler generation just as I carried. on all sort 
of management with the income from field and 
trees therein, I have become quite old and have 
no hopes of life, I have no near heirs (to succeed) 
after my death.......ccsecerees I have, during my life. 
time with free will and pleasure (appointed you) 
wahiwatdar of the field of ths devasthun and entrusi- 
ed to.yuu the devasthan management (of) making 
misaya, worship, light and other arrangements. You 
should accordingly carry onthe management genera- 
tion after generation.” 
If the plaintiff was not the founder 
of this institution, it is possible she would 
have no right to transfer an office of this 
kind to which duties of a religious nature 
are attached. It would depend upon the 
deeds of foundation, or the usage, or 
course of dealing which govern the mode 
of davolution, or upon the wishes of the 
founder. In fact, this 1s exactly what 
her learned Counsel has argued before 
me relying ons. 6(d) of the Transfer of 
Property Act, and Kuppa v. Dorasami (2). 
But this presuppcses an existing founda- 
tion to whose properties the field in suit 
formed an accretion and in that case the 
plaintiff would have no right to sue, as 
I have already explained. 

If, however, the plaintiff is the founder, 
then she wouldhave the right to determine 
the course of devolution tn these matters, 
and her deed makes it clear that she 
has handed all the wahiwatdar's rights 
-on tothe defendant, as she would then 
have had every right to do, and divested 
herself of every vestige of interest in the 


> (2) 8M 76; 7 Ind. Jur, 75, i 
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matter. The words, “generation to gene- 
ration” are conclusive of this, even if 
- nothing else is. It follows, her suit, in s3 
far as it is based on her personal right 
to sue for a personal right of management, 
must fail. I want tomake it clear that 
I am deciding nothing about her right 
as. an ordinary:worshipper or member of 
the public interested in the institution to 
sue under s. 92 of the Code of Civil 
Procedure. Although the question was 
raised, it is unnecessary for me to say 
anything about it. I have taken the 
present suit at the plaintiff's own valuation 
as one for the enforcement of a personal 
right jin a personal character with 
which , the public, as such, has no 
concern. 

The lower Appellate Court is, therefore, 
wrong in holding that the defendant was 
appointed amere servant who could be 
removed bythe plaintiff for mismanage- 
ment. Its decree will be reversed, and 
that of the first Court dismissing the 
plaintiff's claim restored. The plaintiff- 
respondent will bear the costs of the 
appeals in this and the lower Appellate 


Courts. The costs of the first Court will be 
as decreed by it. 
D. Appeal ollowed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 814 of 1935 
| , July 23, 1936 
: R.C. MITTER, J. 
ABDUL KADER CHAUDHURY—PLAINTIFF 
—APPELLANT 
versus 
UPENDRA LAL BARUA AND CTAERS— 
RESPONDENTS 
f Acquiescence—Doctrine of—Essentials—Trespasser 
spending money on property of another—True owner 
silent— His conduct, when amounts to acquiescence— 
Fraud, if necessary. 

Mere silence, mere inaction, cannot be construed 
to bea representation. In orderto support a case 
of acquiescence, there must be something more than 
mere silence or inaction, Inaction or silence in 
circumstances which require a duty to epeak is the 
foundation of the doctrine. When inaction or silence 
would amount to fraud or deception, then and 
then only would the, doctrine of standing 
by or acquiescence be applied. 

Where in a suit for possession of land, if the pos- 
segsor of the legal right does not know at the time 
when the trespasser is spending money upon his 
property that the land is his, and if he does not 
know in addition that the trespasser is acting under 
a mistaken belief thatthe property is his, there is 
nothing wrong if he remains silent. There is noth- 
ing fraudulent in his conduct and_it cannot amount 
fo acquiestence, Joy Chandra Bandopadhaya v, 


=. 
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Srinath* Chettopadhaya (1) and Willmott v. Barber 
(2), followed. 

C. A. against the decree of the Suab- 
Judge, Second Court, Chittagong, dated 
December 13, 1934, 7° 

Messrs. Narendra Kumar Das and Dur- 
gesh Prosad Das, for the Appellant. 

Messrs. Amritalal Mukherjee and Rohini- 
binod Rakshit, for the Respondents. 

Judgment.— The subject-matter of the 
suit is a atrip of land being the Western 
portion of the Southern bank of a certain 
tank. The Eastern portion of the Southern. 
bank admittedly is tha property of the 
Arya Mitra Institution, a school of which 
the defendants are the members of the 
committee. The suit lands are described 
in schedule Ka of the plaint. The plain- 
tiff’s caseis that the Western portion and 
the Eastern portion of the Southern as well 
as the other banks of the tank were at 
some time ejmali properties of the plaintiff's 
and the defendants’ predecessors-in-title. 
There was a partition and the Western 


. portion of the Southern bank was allotted 
. exclusively to the share of the plaintifs 


predecessor.- The plaintiff has instituted 
this suit on the ground that the property 
described in schedule Ka falls within his 
exclusive property but he was dispossessed 
from it in the year 1928 when there was 
an encroachment made and some huts of 
the school were built upon a portion of it. 


: He claims, therefore, recovery of possession 


on declaration of his exclusive title. The 
defendants denied the title of the plain- 
tiff and in one paragraph of their written 


-statement they said that the plaintiff's 


suit was barred by estoppel, acquiescence 
and waiver. 


They did not plead facts which would 
support the said plea of estoppel, acquies- 
cence and waiver. In another paragraph 
of the written statement, they stated that 
at the tiime when those huts were raised 
on behalf of the school authorities, the 
plaintiff's son was the secretary of the 
school and those huts were raised with the 
knowledge of the plaintiff's son and or the 
plaintiff. They did not sayin the written 
statement that either the plaintiff or the 
plaintifi’s son on behalf of his father gave 
his consent to the school authorities to 
raise those bnildings nor did they plead 
an alternative case that even if the land 
belonged to the plaintiff, the school author- 
ities were given a license to build upon 
it. Both the Courts below have found that 
the land in suit belonged to the plaintiff 


-and he was dispossessed in the year 1928, 


973 
well within the period of limilation. The 
Court of first instance made a decree in 
favour of the plaintiff on those findings. 
The lower Appellate Court, although main- 
taining those-findings which I have noticed 
above, has dismissed the suit on the ground 
that the plaintiff must be taken to have 
given his consent to the school authorities 
enclosing the disputed land within his 
compound and raising structures on some 
portion thereof. 

The lower Appellate Oourt deals with 

this question in dealing with point No. 4 
formulated by it, namely “To what relief 
is the plaintiff entitled.” First of all it 
states that the plaintifi's son was the 
secretary at the time when the school 
authorities took possession of this plot of 
land and from that he says “‘therecan be no 
manner of doubt” that he (the plaintiff’s 
son) was fully aware of the fact that the 
school authorities were enclosing the said 
portion and were raising structures on it. 
That is a finding which I take to be a 
good finding based en evidence. It was 
open tothe lower Appellate Court to draw 
the inference from the fact that the plaintiff's 
son was the secretary at the time that 
the plaintiff's son had knowledge of the 
fact that on this particular plot rooms 
of the school were being built and 
_this particular plot was being enclos-° 
ed within ‘the school compound. Then 
the lower Appellate Court says the plain- 
tiff's son is a dutiful and obedient son 
andis in the same mess with his father. 
From ‘that he concltides that the plaintiff's 
father must have known of these operations 
on the part of the school authorities well, 
-although there is some element of specul- 
ation here, and I would take it for the 
purpose of my decision that this is a 
good finding also. Then the learned Judge 
says that; “I am inclined to think that the 
school was removed tothe suit land with the 
knowledge and consent of the plaintiff." 
He is a little inaccurate there in the state- 
ment of the facts because the school was 
not removed from ils old site to its present 
site but there was only an extension over 
the suit land. However that may be, that 
is a misstatement which is immaterial 
‘for the purpose of this appeal. Then he 
says that: 

“Inasmuch as the plaintiff by his own conduct 
must have led the school authorities to believe that 
he would not object to any hut being erected 
there and the remaining land being used for the 
purpose of the school, he cannot now - turn round 
to take khas possession of the land by the removal 
gf the myd-walled hut or huts thereon which are 
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no doubt substantial structures.” 

On these three findings which I have 
enumerated above, the learned Judge inodifi- 
ed the decree of the Court of first instance 
and gave to the plaintiff possession of only 
the vacant portion of schedule Ka land. 
He did not give him khas possession of 
the portion of schedule Ka where the huts 
stand nor did he direct the removal of 
the said huts but only gave the plaintif a 
decree for damages for use and occupation 
of the lands whereon the school huts stand, 
I have great difficulty in following the 
conclusion of -the learned Judge on the 
aforesaid findings. As I have indicated 
above, I consider some of these to be no 
findings at all but mere speculations. 
But assuming them to be good - findings, 
thera are serious objections to the decree 
which the learned Subordinate Judge has 
made in this case. In the first place, as 
I have pointed out, defendants did not 
plead an alternative case that the -schocl 
authorities were there with the license of 
the plaintiff. They did not plead that the 
plaintiff had given consent to the extension 
of the school ovur this ground. All that 
they pleaded was that the plaintiff knew 
of these extensions and they said that the 
plaintiff's claim for possession was barred 
by estoppel and acquiescence and waiver, 
The point about waiver has not been 
developed before me, and therefore, in 
dealing with the above-mentioned sentence 
in the written statement, [ leave aside the 
word “waiver.” The finding, therefore, that 
the plaintiff gave consent to the school 
authorities to enclose his land is a finding 
on anew case made by the lower Appellate 
Court for the defence and that finding 
therefore must be disregarded. What re- 
mains then is the finding that the plaintiff 
knew that the school authorities were en- 
closing the land which is now described 
as schedule Ka of the plaint and which is 
now claimed as the plaintiff's land. j 

There is no suggestion thai the piaintiff 
either himself or through his son made an 
active representation to the school autho- 
rities in the year 1928, that this land was 
tLe land belonging to the school. Therefore 


‘there is no foundation for the application 


of the doctrine cf estoppel. The questioa 
is whether the doctrine of acquiescence 
can be invoked for the purpose of defeating 
the plaintifi's claim for khas possession. 
Now, as I understand it, the doctrine. of 


-acquiescence is only another phase of est- 


oppel. The foundation of the Rees of 
estoppel and acquiescence is that the ren 
cm 
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presentations have been made to the other 
side—representations which were intended 
to be acted upon by the other side, and 
were in fact acted upon by the other 
side spending. money or doing some act 
which he would not have otherwise done 
which involved expenditure or a change of 
position. In the case of estoppel the materia]. 
representations ure active in form while in 
the case of acquiescence the representations 
are to be inferred from silence. The 
doctrine of acquiescence has gone by dif- 
ferent names—the doctrine of standing 
by— but all the elements must be ‘there. 
If an owner finds another person trespassing 
upon his land and building upon his land, 
mere silence or inaction on his part at the 
time. of the building operations is not 
sufficient to support a case of acquiescence. 
He need not prevent the act at the time 
when it was begun. He need not say to 
the other side to stop. Mere silence, mere 
inaction, cannot be cunstrued to be a re- 
presentation. In order to support a case 
of acquiescence there must be something 
more than mere silence or inaction. In- 
action or silence in circumstances which 
require a duty to speak is the foundation 
of the doctrine.. When inaction or silence 
would amount to fraud or deception, then 
and then only would the doctrine of stand- 
ing by or acquiescence be applied. This 
is the .position which is made quite clear 
in the judgment of Sir Asutosh Mookerji 
in Joy Chandra Bandopadhaya v. Srinath 
Chattopadhaya (1). The passage is at p. 27* 
and runs as follows: 

“It cannot be doubted that there may be cases 
jn which there is deception by omission, but silence 
may be treated as deception only when there is a 
duty to speak; in other words, as Bigelow points 
out, a duty to speak, which is the ground of 
liability, srises wherever and only where silence 
can be considered as having an active property, 
phat of misleading.” 

In Willmott v. Barber (2) Fry, J., has 
detined the elements in a lucid manner. 
There he was considering the case whether 
the defendant was bound by the doctrine 
of acquiescence from asserting his legal 
rights. First of all he points out that 
omission or -inaction on the part. of the 
defendant would support a case of ac- 
quiescence if his omission or inaction 
amounted to fraud. Then he makes this 
observation: Willmott v. Barber (2). The 


(1) 1G LJ 23; 320 357 (P O). 
(2) (1880) 15 Ch. D 96; 43 L T 95; 28 W R911; 49 
LJ Oh, 792. 
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passage is at pp. 105 and 106: 

“What, then, are the elements or requisites 
necessary to constitute fraud of that description? 
In the first place the plaintiff must have made a 
mistake as.to his legal rights. Secondly, the plain- 
tiff must have expended some money or must have 
done some act (not necessarily upon the defendant's 
land) on the faith of his mistaken belief. ‘Thirdly, 
the defendant, the possessor of the legal right, 
must know of the existence of his own right which 
is inconsistent with the right claimed by the 
plaintiff. If he does not know of it he is in 
the same position as the plaintiff and the doctrine 
of acquiescence is founded upon conduct with a 
knowledge of your legal rights. Fourthly, the de- 
fendant, the possessor of the legal right, must know 
of the plaintiff's mistaken belief of his rights. If 
he does not, there is nothing which calls upon him 
to assert his own rights. Lastly, the defendant, the 
Possessor of the legal right, must have encouraged 
the plaintiff in his expenditure of money or in the 
other acts, which he has done, either directly or 
by abstaining from asserting his legal right. 
Where all these elements exist, there is fraud of 
such a nature as will entitle the Court to res- 
train the possessor of the legal right from exercising 
x but, in my judgment, nothing short of this will 

o. 

It is the third and the fourth element 
in the passage which is material for this 

case. If the possessor of the legal right 

does not know at the time when the tres- 
passer is spending money upon the property 
that the land is his, and if he does not 
know in addition that the trespasser is 
acting under a mistaken belief that the 
property is his, there is nothing wrong if 
“he remains silent. His conscience is not 
affected. There is nothing fraudulent in 
his conduct. Even if he knows that the 
property is his, he might not disclose at 
that time to the trespasser that the pro- 
perty is his unless he also knows that the 
trespasser is spending money upon a mis- 
taken view of his rights. In the present 
case there is no evidence whatsoever that in 
the year 1928 either the plaintiff or plaintfi's - 
son knew that the portion which was being 
enclosed by the schol authorities was the 
property of the plaintiff and or that they 
knew that the school authorities were 
under the mistaken belief that the pro- 
perty that was. being enclosed was the 
property of the school. The onus is on 
the defendants who want te deprive the 
plaintiff of his legal rights by taking the 
said plea. They must prove all the ele- 
ments, specially the. 3rd and. 4th which 
are important for the present case noticed 
in the judgment of Fry, J. It may very 
well be that in. the year 1928, when the 
plaintiff's sen was the secretary of the 
school, the plaintiff's son believed that the 
portion which was being enclosed then was 


¥*Page of (1880) 15 Ch. D.—1 Hd] 
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a part of the property of the schéol. H 
that wes so, there would be no foundation 
for the doctrine of acquiescence. In this 
view of the matter I do hold that the 
deféndants have not made out a case of 
acquiescence. The lower Appellate Court 
having found title to the whole of sche- 
dule Ka in the plaintiff and the suit 
having been instituted within six years of 
the dispossession of the plaintiff by the 
school authorities, the plaintiff must have 
a decree for possession in respect of the 
property in suit. The result is that I 
allow this appeal, set aside the decree of 
the lower Appellate Court and restore the 
decree of the Court of first instance. 
Having taken into consideration the his- 
tory behind this litigation, I think both 
parties should bear their respective costs 
n this Court and of the lower Appellate 
ourt. 


N. Appeal allowed. 
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OUDH CHIEF COURT 
Civil Revision Application No. 122 of 1936 
January 20, 1937 
Srivastava, Ag. C. J. 
KUNJ BEHARI LAL AND ANOTHER— 
PLAINTIFFS—A PPLICANTS 


VETSUS 
SANT PRASAD— DEFENDANT - OPPOSITE 


. Party 

U. P. Land Revenue Act (III of 1901), s. 233, 
cl. (m)—Claim to recover amount of canal dues paid 
by co-sharers—Whether exclusively cognizable by 
Revenue Court—Suit for profits—Question of 
jurisdiction not decided—Defendant, tf estopped from 
objecting to jurisdiction in subsequent suit to recover 
canal dues, 

A claim to recover the amcunt of canal dues paid 
by co-sharers in excess of what they were personally 
liable for against the lambardar, is one exclusively 
cognizable by the Revenue Oourt under s. 233, cl. (m), 
U. P. Land Revenue Act. 

Where all that was decided in the previous suit 
claiming a share of the profits was that the claim 
for canal dues could not be joined with the claim for 
profits in a suit under s. 108, cl. 15 of the Oudh 
Rent Act and no question of jurisdiction was raised 
by the defendant in the previous suit, it cannot be 
eaid that he is estopped from ob,ecting to the juris- 
diction of the Civil Court to tiy the subsequent suit. 


O. R. App. for revision of the order of the 
ne a Judge of Unao, dated March 24, 
1936. 


Mr. Siraj Hussain, for the Applicants. 

Juagment.—this is a civil revision under 
8. 115 of the Cade of Civil Lrocedure 
against an order of the learned District 
Judge of Unao upholding an order of the 
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Munsif of Purwain that District returning 
the plaint for presentation to the proper 
Court. 

Thefacts of the case are that one Gur 
Prasad is lambardar. He recovered certain 
canal dues from the tenants but failed to 
pay them to Government. The Govern- 
ment, therefore, attached the mahal in order 
to recover the arrears of the canal dues. 
The plaintiffs who are co-sharers of 8 annas 
satisfied the Government demand and got 
the mahal released. They then brought 
the present suit to recover the amount 
paid by themin excess of what they were 
personally liable for against Gur Prasad. 
The latter died during the pendency of 
the suit and is now represented by his 
son. Both the lower Courts have héld that 
the claim was one exclusively cognizable 
by the Revenue Court under s. 233, cl. (m) 
of the U.P. Land Revenue Act. 

It isnot disputed that any sum due 
for canal dues is under the provisions of 
the Northern India Canal and Drainage 
Act realisable as Government revenue. But 
it is contended that as no process was 
enforced on account of the arrears of 
the canal dues in question, cl. (m) of s. 233 
had no application to the case. Assuming 
that enforcement of a process is necessary 
for application of the clause, I amof opin- 


.ion that the attachment of the mahal was 


a process enforced on account of these 
arrears. I therefore agree with the lower 
Appellate Court that in view of s. 233 (m) 
of the Land Revenue Act, the claim made 
in this case relating to the canal dues 
was one cognizable exclusively by the 
Revenue Court. 

Next it was contended that the defend- 
ant was estopped from questioning the 
jurisdiction of the Civi] Court to decide the 
claim. This contention was based on the 
ground that the question had been decided 
between the parties in a previous suit. 
In this previous suit the plaintiff had 
claimed a share of profits under s. 108, cl. 15 
of the Oudh Rent Act and also the canal 
dues which are claimed in the present 
suit. Exhibits A-2 and A-3 are the judg- 
ments cf the trial Court and of the Appel- 
late Court in tuat suit. I have looked into 
these judgmenis and I am satisSed that 
no question of jurisdiction was raised in 
this suit. All that was decided in it was 
that the claim for canal dues could not 
be joined with the claim for profits in a 
suit under s. 108, cl. 15 of the Oudh Rent 
Act. Thus it being clear that no question 
of jurisdiction was raised by the sglefendant 
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in the previous suit, it cannot be said that 
he is estopped from objecting to the juris- 
diction of the Civil Court totry the present 
suit. I accordingly dismiss the application. 
As the opposite party doesnot appear, I 
make no order as to costs. 

N. Application dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 811 of 1935 
October 25, 1935 
ADDISON AND ABDUL RASHID, JJ. ° 
MEHTAB ALI—PLAINTIRE — 
APPELLANT 
versus 
DIN MOHAMMAD AND OTHERS— DEFENDANTS 
— RESPONDENTS 
Limitation—-Appeal—Application for copies— 
Lahore High Court District O fice Manual, Chap. SITI- 
A, r.10, complied with—Period from date of applica- 
tion with deposit to date of supply of copies should 


be excluded. 
Under the note to r. 10 of Ohap. XIII-A of the 


Lahore High Court District Office Manual, where the. 


cost ofthe copy cannot be quickly ascertained, the 
procedure in sub-cl. (iv) and (v) should be followed. 
These provide for applications for copies by post 
and lay down that Rs 5 must be paid with the ap- 
«plication and any other sum paid in, if necessary, 
when the estimate is prepared. Where this is done, 
the whole period from date of application for copies 
with deposit for expense until the date on which 
copies are supplied, should beheld to have been 
requisite and excluded, ; aes 
5. O. A. from the decree of the Additional 
MOistrict Judge, Lahore, dated February 14, 
1935, affirming that of the Subordinate 
Judge, First Class, Lahore, dated August 
30, 1934. 
Mr. Akbar Ali, for the Appellant. 
Mr. Malik Muhammad Hussain, K. B., for 
the Respondents. 


Judgment. —Tae plaintiff's suit was dis- 
«Missed on August 30, 1934. He applied 
for copies of the judgment and the decree 
mn August 31, 1934, at the same time 
depositing Rs. 5 for the expenses of obtain- 
ing the copies. This was done under the 
note to r. 10of Chapter XII-A of the District 
Dice Manual. The record was not received 
an -the copying branch tillOctober 5. On 
Ietober 6, it: was estimated that a further 
sum of annas 10 was necessary. Tais sun 
was paid on October 8, without delay. On 
Jctober 9, another report was made to the 
sect that a further sum of Re. 1-8 was 
<aecessary. This was also. paid without 
lelay on October 11. The Additional Dis- 
rict Judge, however, has dismissed the 
slaintif's appeal on the ground toat it is 
tiune-barred., He allowed only one day for 
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obtaining copies on the ground that the 
full sum was not deposited till October 11, 


.and the copies were supplied on October 


12. Against this decision the plaintiff has 
preferred this second appeal. 

The appeal must be accepted as the 
whole time from August 31, till October 
12, must beexcluded.. The note to r. 10 
is tothe effect that where the cost of the 
copy cannot be quickly ascertained, as was 
the case here, the procedure in sub- 
els. (iv) and (v) should be followed. These 
provide for applications for copies by post 
and lay down that Rs. 5 must be paid 
with the application and any other sum 
paid in, if necessary, when the estimate is 
prepared. This was done and the whole 
period, therefore, must be held to have been 
requisite, in the present case. 

We accept this appeal with cosis of 
this Court, set aside the decision of the 
Additional District Judge and return the 
appeal tothe District Court to be decided 
on the merits. Court-fee on appeal will 
be refunded. Qosts of the two Courts 
below will be in the discretion of the lower 
Appellate Court. 

N. Order accordingly. 


OUDH CHIEF COURT 
Second Civil Appeal No. 46 of 1935 
January 15, 1937 
Srivastava, Ag. O. J. AND Sulta, J. | 
DALMIR KHAN—Dzrenpant—ApPeLLANT 
versus 
SHAMSHER KHAN AND ANOTJER 
— PLAINTIFFS — RESPONDENTS 

Oudh Laws Act (XVIII of 1876)—Village com- 
munity—Lessees, if members of village community— 
Right of pre-emption of lessees in village lands. 

A village community under the Oudh Laws Act, 
consists of the whole body of persons possessing 
rights as proprietors, under-proprietors or heritable 
lessees in village lands. Ths rights of lessees as 
members of the village community cannot be ques- 
tioned. The decision of the Privy Council in Birendra 
Bikram Singh v Brij Mohan Pande (5), is authority for 
the proposition that a member of a village communi- 
ty can exercise the right of pre-emption only in 
regard to property belonging to persons whose rights 
are of the same nature as his own, but the, deci- 
sion cannot- be construed to exclude lessees from 
being members of the village community. Birendra 
Bikram Singh v. Brij Mohan Pande (5), explained. 
Asghar Hussain Saiyid v. Sardar Hussain Saiyid (2), ` 
Bhagwati Prasad v. Bal Gobind (2), Bindeshwart 
Prasad Upadhyay v. Krishan Murari (3) and Jagdamba 
Prasad v. Mata Prasad (4), relied on. ` 

S. C. A. against tne order of the Subordi- 
nate Judge, Partabgarh, dated November 
14, 1934. ot ees 
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Messrs. M. Wasimand Ali Hdsan, for 
the Appellant. 

Mr. Radha Krishna, for the Respondents. 
. ,dudgment.—This is a second appeal 
arising out of a suit for pre-emption. 
Defendants Nos 2to4 who possessed a 2- 
„annas share in a heritable and transferable 
lessee’s interest in the lands in suit executed 
a lease in respect of their share in favour 
of defendant No. 1. The plaintiffs who 
Possessed a 6 annas share in the same 
tenure brought a suit for pre-emption, 
alleging that the lease executed by de- 
fendants Nos. 2 to 4 in favour of defendant 
No. l wasin reality asale, and that de- 
fendant No.1 being a stranger to the 
village, the plaintiffs were entitled to a 
decree for pre-emption. Both the lower 
Courts have held that the lease in 
question isin fact a sale. They have also 
held that the transferors and the plaintiffs 
being -members ofthe same village com- 
munity, and the defendant No. 1 being 
a stranger, the plaintiffs were entitled to 
exercise the right of pre-emption in res- 
pect of the transfer, and have accordingly 
decreed the suit. Mr. Muhammad Wasim, 
the learned Counsel for the defendant 
No. 1 appellant, has frankly conceded 
that the decision of the Courts below is in 
accordance with the decisions of this 
Court in Asgkar Husain Saiyid v. Sardar 
Husain Saiyid,5 O. W.N. 947 (1); Bhagwati 
Prasad v. Balgubind, 10 O. W.N. 55 (2), 
and Bindeshwari Prasad Upadhyay v. 
Krishna. Murari, 11 O. W. -N. 430 
(3) in which it has been held that a 
village community under the Oudh Laws 
Act, (XVIII: of 1876), consists of the whole 
body of persons p..ssessing rights as pro- 
prietors, under-proprietors or heritable 
lessees in village lands. In fact in a 
later cuse decided by a Bench of this 
Court consisting of Sir Carleton King 
and Justice Zia-ul Hasan, [Jagdamba 
Prasad v. Mata Prasad, 1935 O. W. N. 818 
(4) the principie of these cases seems to 
have been extended to “yabzadari” land, 
which has been held liable to pre-emption 
by a “gabzadar” who is a co-sharer in the 
tenure. However, Mr. Wasim has strongly 
contended that the view taken in the 


ae 5 O W N 947; 112 Ind, Cus. 408; A I R1928 Oudh 


(2) 10 O W N 55; 142 Ind. Cas. 825; AIR 1933 Oudh: 


161; 17 k D160; L R14 A (0) 113; Ind. : 

Cae 8 Luck 377. PAS Bu a 
(3) 11 O.W N 430; 149 Ind. Cas. 550; A 
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cases above referred tocan no longer be 
accepted as good law in view of the de- 
cision of their Lordships of the Judicial 
Committee in Birendra Bikram Singh v 
Brij Mohan Pande, 11 O. W. N. 843 (5) It 
may be mentioned that the decision of 
their Lordships of the Judicial Commit- 
tee in the case just mentioned wascon- 
sidered by the Bench which decided 
Jagdamba Prasad v. Mata Prasad, 1935 
O. W. N. 818 (4), and appears to have been 
distinguished. Having given our careful 
consideration to the facts of the case and 
the observations of their Lordships we 
are of opinion that the case must be re- 
garded as an authority only for the point 
which was actually raised for decision in 
that case. ‘Chis point has been stated by 
their Lordships in the following words ; 

“That the right of memberofa village com- 
munity to pre-empt extends only to the property 
of those proprietors (or under-proprietors) whose 
rights are of the same natwe as his own, and 
therefore, that the plaintifs as undei-proprietois 
had no right of pre-emption over the superior 
rights.” 

There was no question inthat case 
about the exercise of the right of pre- 
emption in respect of lease-hold tenures 
and the contruversy in the appeal, sofar 
as it related to the question of village 
community, was confined to the right of 
under: proprietors to pre-empt superior pro- 
prietary rights. It may be pointed out 
that ithas been expressly laid down in 
s.7 (a) of the Oudh Laws Act that a vight 
of pre-emption shall be presumed, amongst 
others, “in the cases referred to in s.40 
of the Oudh Land Revenue Act”. One of 
the cases referred to in this section is 
the case ofa classof lessees. Farther, 
cl. (b) of the same section lays down that 
the right shall be presumed to extend “to 
all transferable rights affecting such lands.” 
Surely au rignt like the one in question in 
the present case that of a heritable and 
transferable lessee is such a transferable 
right. lt was not necessary for their 
Lordships to make reference tothese pro- 
visions of the Oudh Laws Act because 
there was no question about the 
rights of Jessees in the case before them. 
In the circumstances we think that the 
observations made by their Loidships must 
be confined in their application to the par- 
ticular facts of the case before them. Une 
particular observation on which strong reli- 


(5) 11 O W N 843; 151 Ind. Cas. 74, AIR 1934 P C 
153; 7R P C 26,67 M L J 149; 38 © W N 989; 60C L.J 
14s; (1934) A L J 732; 40 L W 784; 9 Luck. 407 
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ance has been placed on behalf 0f the appel- 
lant is as follows: 

“In the first place, it appears clear to their 
Lordships that having regard to the words ‘whether 
proprietory or under-proprietary’, the village com- 
munity contemplated bys. 7 (a) must refer to per- 
sons having proprietary or under-proprietary rights 
in the village, and that it was not intended to 
include anyone who happened to reside in the 
village and who had no proprietary interest therein.” 

It will be noticed that the lattersportion 
of cl. (a) which refers to the cases men- 
tioned in s. 40 of the Oudh Land 
Revenue Act has been entirely omitted 
from consideration for the obvious reason 
that their Lordships were not called upon 
to decide any question with regard to 
lessees. As regards the last few words in 
the passage quoted above, namely “who had 
no proprietary interest therein”, the words 
if literally construed no doubt lend some 
support to the appellant’s contention that 
lessees should not be treated as members of 
the village community, but we are inclined 
to think that these words were used only 
to exclude persons like mere tenants. We 
think that bearing the facts of the case in 
mind and in view of the question as regards 
the rights of lessees as members of the 
village community not having at all been 
raised in the case, it would not be right 
to construe these words very strictly so 
as to exclude even lessees. We are 
therefore of opinion that there being a 
long course of decisions of this Court in 
which the rights of lessees as members of 
the village community have been recognis- 
ed, we should not be justified in going be- 
hind this long course of decisions, in the 
absence of a clear pronouncement to the 
contrary by their Lordships of the Judi- 
cial Committee. The decision is no doubt 
an authority for the proposition that a 
member of a village community can exer- 
cise the right of pre-emption only in re- 
gard to property belonging to persons 
whose rights are of the same nature as his 
own. Inthe present case, as already stat- 
ed, the plaintiffs are co-sharers in the lease- 
hold right a portion of which has been sold. 
The decision of the Courts below is, there- 
fore, in consonance with the principle laid 
down by their Lordships of the Judicial 
Committee. ~ 

We accordingly can see no reason for 
interference, and dismiss the appeal, with 
costs. 


The plaintiffs-respondents have filed 
certain cross-objections, of which only one 
relating to the taxation of Pleader’s fee 
has beenspressed. It is not seriously dis- 
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puted that Pleader's fee should have been 
taxed on the value for the purpose of juris- 
diction, and not on the amount on which 
court-fee had to be paid.. ‘The Pleader’s.fee 
taxed in the decree of the lower Appellate 
Court should be corrected accordingly. We 
make no order as to the costs of the cross- 
objections. 
N. Appeal dismissed, 





CALCUTTA HIGH COURT 
Civil Appeal No. +19 of 1934 
August 20, 1936 
Qusa AND Nasim ALI, JJ. . 
NAZAR KHAN KABULI—CREDITOR— 
APPELLANT 


VETSUS 
J.J. S. BARRCI.OUGH—Insotvent AND 


OTHERS —RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 33 (3)— 
‘Discharge’ in s. 33 (3), if means final discharge—Debt 
can be proved at any time before final discharge. 

The discharge mentioned in s. 33 (3) of the Pro- 
vincial Insolvency Act is the final discharge, and 
not a conditional order of discharge. A creditor js 
entitled under the law to prove his debt at any time 
so long as there were assets available for distribution, 
so asnot to disturb the distribution of any divi- 
dend already declared. Order rejecting application 
of a creditor for inclusion of his name as a creditor 
on the ground of delay is not proper if his name 


, was not included inthe list.of creditors and no op- 


portunity was given him to explain the delay. - 
Messrs. Sarat Chandra Janah and Hiran 
Kumar Roy, for the Appellant. 


dudgment.—This appeal has arisen out 
of an application made in an insolvency 
case by a person claiming to be a cereditor 
and praying for inclusion of his name as 
such in the schedule of creditors. The ap- 
plication was made on June 16, 1934, before 
the learned District Judge, Midnapur, after 
a conditional discharge had been granted 
to the insolvent by the Court, on May 26, 
1934. The application was rejected on 
July 14,1934, on the ground that no suf- 
ficient and reasonable cause for the delay 
in making the application was made out. 
The order of July 14, 1934, mentioned 
above, was passed after hearing the objec- 
tions raised by the creditcrs who had ap- 
peared in the pr.ceeding before the Court. 
In our judgment, the order rejecting the 
application of the appellant for inclusion 
of his name as å creditor was not properly 
made, in view vof the admitted position 


- that his name was not included in the list 


of creditors, and seeing that no opportunity 
was given. tothe appellant to explain the 
delay in making the application out of 
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which this appeal has arisen. The provi- 
sions contained in s. 33 (3), Provincial 
Insolvency Act, entitled a creditor at any 
tinte before discharge, to tender proof of 
his debt and apply to the Court for an 
order directing his name to be entered in 
the schedule. As at present advised, we 
are inclined to hold that the discharge men- 
tioned in s. 33 (3), of the Act is the final 
discharge, and not a conditional order of 
discharge, as made inthe case before us; 
a creditor being entitled under the law 
to prove his debt at any time so long as 
there were assets available for distribu- 
tion, so as not to disturb the distribution 
of any dividend already declared. In the 
above view of the case before us, the ap- 
pez! is allowed. The order of the Court 
below against which it is directed is set 
aside, and the case is remitted to the Court 
below for decision in accordance with law, 
after giving the appellant opportunity for 
proving his debt. There is no order as to 
costs in the appeal, as the respondents have 
not entered appearance. 


N. | < Case remanded. 


OUDH CHIEF COURT 
Civil Appeal No. 4 of 1935 
January 28, 1937 
NANAVUTTY AND Z1A-UL-Hasan, JJ. 
Panait DARSHAN LAL AND ANOTHER 
— APPELLANTS 
VETSUS 
MUNNOO SINGH AND otuERs— 
RESPONDENTS 

~ Oudh Rent Act (XXII of 1886), s. 145~Manda- 
tory nature of—Issue of process applied for more 
than three years after date of original decree—Whether 
can be granted—Application for amendment of dec- 
ree—EHffect of. ` 

The provisions of s. 145, Oudh Rent Act, are 
mandatory, and no process of execution will be is- 
sued when the application for the issue of the pro- 
cess is made after a lapee of three years from the 
decree. Even ina case where amendment of the 
original application is made so asto add a fresh 
relief, the mandatory provisions of s. 145 will stand 
in the way of any fresh process being issued in 
execution ofthe decree where the issue of that pro 
cess was applied for after the lapse of more than 
three years from the date of the decree. Although 
it may that amendment if allowed might relate back 
to the original application, no process of execution 
can issue according to the application for amend- 
ment if that application was brought after the lapse 
of. more than three years from the date of the dec- 
ree. Lalji Singh v. Chhotkau (1), followed. 


OA. against the order of Mr. Justice 
B. N. Srivastava, dated April 4, 1935. 
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Mr. Har Gobind Dayal, for the Appel- 
lants. 

Mr. K.N. Tandon, for Respondents Nos. 
1 and 3. 

Judgment—tThis is an appeal under 
s. 12 (2) of the Oudh Courts Act against a 
decision of the Hon'ble Chief Judge given 
in a judgmerit-debtor’s appeal against 
an order of the District Judge of Hardoi. 

On July 15, 1929, the decree-holders-res- 
pondents obtained a decree for profits to 
the amount of Rs. 301 from the Revenue 
Court against Darshan La} and Babu Lal, 
the present appellants. On February 5, 
1930, an application for execution was put in 
asking for attachment and sale of Babu Lal's 
movable property. No such property could 
be attached and thereafter on July 14, 1982, 
the decree-holders presented a second ap- 
plication for execulion in which they prayed 
for the atlachment and sale of the immov- 
able property of both the judgment-debtors. 
On this an objection was brought by 
the judgment-debtor on the ground that 
under s. 151 of the Oudh Rent Act 
their immovable property could not be 
attached unless satisfaction of the decree 
could not be obtained against their mov- 
able property. The decree-holders then 
applied for amendment of their execution 
application and sought to add a prayer that 
executicn in the first instance be directed 
against the movable property of the judg- 
ment-debtors, and that if that should prove 
ineffective, the immovable property be pro- 
ceeded against. This application for 
amendment of the decree was dismissed by 
the Assistant Collector. The decree-holders 
appealed tothe District Judge and the latter 
holding thatthe amendment applied for 
should be allowed sent back the case to the 
Assistant Collector for execution of the 
decree afier the amendment of the applica- 
tion. The Hon'ble Chief Judge upheld the 
order of the learned District Judge. 

We regret that we have come to the 
conclusion that this appeal must be allowed. 
Section 145 of the Oudh Rent Act provides 
that in the case of decrees under the Act for 
a sum upto Rs. 500, a process of execu- 
tion shall not be issued when the applica- 
tion for the issue of the process is made 
afier alapse of three years from the date 
of the decree. The decree in the present 
case Was passed on July 15, 1929, and the 
application for amendment of the decree 
by which the decree-holders applied for 
attachment and sale of the movable pro- 
perty in the first instance was made on 
January 21,1933, more than tHree years 
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after the date of the decree so that even if 
the amendment applied for be granted, it 
can avail the decree-holders nothing as 
they are applying forthe issue of process 
against movable property after the lapse of 
three years from the date of the decree. 
Even if the application for amendment be 
treated as an application made in continu- 
ation of the previous application of July 
14, 1932, the mandatory provisions of s. 145 
will, in our opinion, stand in the way of any 
fresh process being issued in execution of 
the decree forthe simple reason thatthe 
issue of that process was applied for after 
the lapse of more than three years from 
the date of the decree. 

What we have just said also disposes of 
the contention of the learned Counsel for the 
respondents that the amendment, if allowed, 
would relate back to the date of the origi- 
nal application. It may be so but no pro- 
cess of execution can issue according to the 
application for amendment as that applica- 
tion was brought after the lapse of more 
than three years from the date of the decree. 
The same view was taken by one of us 
in a similar case in Lalji Singh v. Chhotkau, 
11 O. W. 1306 (1). 

We, therefore, allow this appeal with costs 
and restore the order of the learned Assist- 
ant Collector. 

N. Appeal allowed. - 
(1) 11 O WN 1306; 152 Ind. Cas. 322; A I R 1935 
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LAHORE HIGH COURT 

Civil Revision Petition No. 133 of 1936 
April 24, 1936 
Tek Ouarn, J. 

HARCHAND RAI—OREDITOR—PRETITIONER 
VETSUS 

KHAIRUDDIN —Destor-Insotvent— 
Opposite Party. 

Provincial. Insolvency Act (V of 1920), ss. 75, 69, 
70—-S. T5, if covers order recording finding as to 
ground for inquiry into offence—Order, if appeal- 
able—Enquiry under s. 69~Notice to insolvent, if 
necessary. y 

Section 75, Provincial Insolvency Act, covers an 
order passed by the Insolvency Judge unders. 70, 
recording the finding that there are prima facie 
grounds for an inquiry into the offence referred to 
under s. 69 and appearing to have been committed 
by the insolvent, and making a complaint of the 
offence in writing toa Magistrate of competent 
jurisdiction. The order is appealable. 

Under s. 70,as amended by Act IX of 1926, it is 
not obligatory on the Insolvency Judge to give 
notice to the insolvent before holding that there are 
prima facie grounds for enquiry into an offence 
under s. 69 against the insolvent. The amended 
section l@avee it to the discretion of the Judge even 
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to hold a preliminary enquiry into the matter. 
Jewraj Khariwal v. Dayal Chand (1), referred to. 

C. R. P. from an order of the District Judge, 
Karnal, dated October 22, 1935. 

Mr. Faqir Chand Mital, for the Petitioner. 

Messrs. Shamair Chand and Parkash 
Chandra Mahajan, for the Opposite Party. 

Order.—The petitioner Khairud Din was 
adjudicated an insolvent by order of the 
insolvency Court at Rohtak on June 16, 
1930. On June 12, 1934, some of the cre- 
ditors applied for an order for his prosecu- 
tion unders. 69, Provincial Insolvency Act. 
The Insolvency Judge granted the applica- 
tion on April 8, 1935, and on May 13, 1935, 
drew up 4 complaint, which was instituted 
in the Court of the District Magistrate. 
On May 22, 1935, the insolvent filed an 
appeal inthe Court of the District Judge 
against “the institution of the complaint 
by the Senior Subordinate Judge on May 13, 
1935, pursuant to the order passed by him 
on April 8, 1935.” The learned District 
Judge accepted the appeal and set aside 
the order of the lower Court directing the 
prosecution of the petitioner under s. 69, 
Provincial Insolvency Act. Harchand Rai, 
who is one of the creditors, has come in 
revision, and the first contention raised 
on his behalf is that no appeal lay against 
the “institution of the complaint” by the 
Senior Subordinate Judge on May 13, 1935, 
and that evenif the appeal to the District 
Judge were to be treated as one against 
the order of April 8, 1935, which had been 
passed by the Senior Subordinate Judge 
under s. 70, Provincial Insolvency Act, it 
was equally incompetent. 

The second of these contentions is 
obviously without force. Section 75 of the 
Act is very general in its terms and allows 
an appeal by the debtor, any creditor, Re- 
ceiver, or any other person aggrieved by a 
decision come to, or an order made, in the 
exercise of insolvency jurisdiction by a 
Court subordinate to a District Court. This 
section clearly covers an order passed by 
the Insolvency Judge unders. 70 record- 
ing the finding that there are prima facie 
grounds for an inquiry into the offence re- 
ferred to under s. 69 and appearing to 
have been comm'tted by the insolvent, and 
making a complaint of the offence in writ- 
ing toa Magistrate of competent jurisdic- 
tion. The learned Counsel for the petitioner 
has not cited any authority to the contrary. I 
am, therefore, unable to uphold this conten- 
tion. ? 


No doubt the memorandum of appeal 
presented in the District Court purported to 
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be against the “institution of the complaint 
by the Insolvency Judge on May 13, 1935,” 
but the order of April 8, 1935, was also 
clearly mentioned. It is obvious that the 
insolvent in appealing to the District Judge 
was really objecting to the order of April 8, 
1935, and the consequential institution of 
the complaint on May 13, 1935. The learned 
Counsel, however, contends that if the appeal 
was actually against the order of April 8, 
1935, it having been instittited on May 22, 
1935, was clearly time barred. This objec- 
tion wus not taken before the learned 
District Judge and it is quite likely that 
if it had been so taken the learned Judge 
might have condoned th» delay under s. 5, 
Limitation Act. I am, therefore, unable 
tosct aside in revision the proceedings be- 
fore the District Judge on this objection, 
which was not raised at the proper time when 
the defect might have been cured. 

On the merits, the learned District 
Judge was clearly in error in observing 
that the insolvent had been prejudiced by 
proper opportunity not having been given 
to him by the Insolvency Judge hefore 
passing the order of April 8, 1935. Under 
8. 70, as amended by Act [X of 1926, it is 
not obligatory on the Insolvency Judge to 
give notice to the insolvent before holding 
that there are prima facie grounds for 
enquiry into an offence under s. 69 against 
the insolvent. Indeed the amended section 
leaves it to the discretiin of the Judge 
even to hold a preliminary enquiry into the 
matter. In this connection reference may 
be made to Jewraj Khariwal v. Dayal 
Chand (1) where ‘the question is discussed 
at considerable length. Further, in the 
present case it appears that the Insolvency 
Judge had examined the insolvent and made 
‘some preliminary enquiry into the matter. 
The reason given by the learned Judge 
was, therefore erroneous. 

The learned District Judge expressed 
‘his disagreement with the grounds given 
by the Insolvency Judge for the prosecu- 
tion of the insolvent. I- agree with the 
petitioner's Counsel that some of the 
reasons given by the District Judge are 
not convincing, but atthe same time I do 
not think that this is a fit casein which 
I should interfere on the revision side. The 
debis of the insolvent are very small in 
number and do not amount to a large sum 
in the aggregate, cnd all the property which 
he is alleged to have attempted to conceal 
has been seized by the Receiver and made 


(1) 550 783; A I R 1998 Cal. 211; 111 Ind. O 
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available for distribution among the cre- 
ditors. I, therefore, dismiss the petition for 
revision, but having’ regard to all the cir- 
cumstances, leave the parties to bear their 
own costs throughout. 

N. Revision dismissed. 


OUDH CHIEF COURT 
Civil Application No, 72 of 1936 
January 28, 1937 
. Nanavotty, J. 
L. AJODHIA NATH-— DECREE-HOLDER 
—APPLIOANT 
_ versus | 
DEBI DAYAL—JUDGMENT-DEBTOR 
—OpP.sITe Party 

Practice—Standing order of Government prohibit- 
ing work of acivil nature being done on public 
holiday—Honorary Assistant Collector dismissing 
execution application on public holiday—Order, if 
ultra vires. 

Honorary Assistant Collectors are as much bound 
by the standing orders of the Government of India 
as -Assistant Collectors in the service of the Govern- 
ment. Where, therefore, an Honorary Assistant Col- 
lector passes an order dismissing an application for 
execution on a public holiday, on which day, accord- 
ing to standing orders of the Government of India, 
no work of a civil nature can be done, the order is 
ultra vires and prejudicial to the applicant 
especially when he was not even informed by the 
Honorary Assistant Collector that his application 
for execution of the decree would be taken up and 
heard on a public holiday. The order passed 
against him takes away nis right of executing his 
decree, as any fresh application fur execution would 
be time-barred. Sheo Ram Tewari v. Thakur Pra- 
sad (1) and Sheo Ram Tewari v. Thakur Prasad (2), 
not followed 


C. App. for revision of the order of the 
Hon. Assistant Collector, First Class, Unao, 


` dated January 9, 1936. 


Mr. P. N. Asthana, for tLe Applicant. 

Mr. K. N. Tandon, for the Opposite 
Party. 

Judgment.—This isan application for 
reyision of an order passed by Syed 
Muhammad Raza, Honorary Assistant 
Collector, in the District of Undo, dis- 
missing the application of the applicant, 
L. Ajodhya Nath, decree-holder, for execu- 
tion of the decree and ordering the file to 
be consigned to the record room. 

I have heard the learned Counsel of 
both the parties. In my opinion this 
application must be granted. The order 
of the learned Honorary Assistant Collector 
is dated January 9, 1936, and I have 
satisfied myself that that was a public 
holiday owing to the eclipse of the moon 
which took place on the night of January 8, 
1936. There are standing orders of the 
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Government of India that no work of a 
civil nature can be done on a public 
holiday, «nd-if it is done, then it amounts 
to a nullity The learned Counsel for the 
opposite party invites my attention to a 
decision of the Allahabad High Court 
reported in Sheo Ram Tewary v. Thakur 
Prasad, L L. R 29 All. 562 (1). This 
decision was upheld in appeal and is 
reported in Sheo Ram Tewari v. Thakur 
Prasad I. L. R. 30 All. 136 (2). It seems to 
me that the standing orders of the Govern- 
ment of India which are published in the 
Manual ‘of Government Orders, whereby 
all work of civil nature was forbidden to 
be done on a public holiday, were not 
brought to the notice of the learned Judges 
who decided that case. Honorary Assisant 
Oollectors are as much bound bv the 
standing orders of the Government of India 
Asstistant Collectors in the service of the 
Government. In my opinion the order 
passed is clearly ultra vires and is pre- 
judicial jo the interests of the applicant 
who was not even informed by the Honorary 
Assistant Collector that his application 
for execution of the decree would be taken 
up and heard on a public holiday. Further, 
the order passed against the applicant 
takes away his right of executing his 
decree, as any fresh application for execu- 
tion of his decree by the applicant is 
clearly time-barred. I accordingly allow 
this application for revision with costs, 
set aside the order of the learned Hono- 
rary Assistant Collector dismissing the 
application for execution of the decree 
and order that the application for execu- 
tion of the decree of the decree holder 
L. Ajodhya Nath, be restored in the 
file of pending applicationsand disposed 
of in accordance with law. : , 

N: se _ Application allowed. 

(1) 29 A562; A W N 1907, 168. : 

h WA 186; 5 A L J106; A W N1908, 43;3M L 
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CALCUTTA HIGH COURT 
Civil Appeal No. 395 of 1935 
June 2, 1936 
Epa.ey, J. tes 
SHAMBHU CHANDR\ HALDAR— 
Drrenpant—APPELLANT 
; versus 
KANAI LAL GOSWAMI AND OTHERS 
—PLAINTIFF8— RESPONDENTS 
Landlord dnd tenant — Ejectment noticeStrict 
construction—Necessity of—Lease deed not having 
‘compensation clause—Natice undertaking to pay rea- 
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sonable price of materials—Compensation not paid 
—Landlords, if entitled to evict tenants by reason 
of the notice. 

Where the notice of the landlord might have the 
effect of depriving the defendant of his right to 
occupy the land‘ in suit according to. the terms° of 
the lease, it must be very strictly construed. 

From a notice of ejectment it appeared that the 
plaintiff landlord undertook either to give or tender 
to the defendant, the reasonable price of the materials 
of the defendant's structures before compelling the 
latter to give up possession of the demised land, 
although according to the terms of the lease, the 
plaintiffs were not bound to do this. But the 
plaintiffs neither paid the defendant the price of the 
materials ofthe structures or even tendered to him 
any reasonable amount as representing such price : 

Held, that the clause inthe notice with regard to 
the payment of compensation money should not be 
regarded asa mere surplusage and the landlords 
were not entitled to evict the tenant by reason of the 
notice. 


C. A. against the decree of the Dis- 
trict Judge, 24-Parganas, dated January 12, 
1935. 

Messrs. Prafulla Kamal Das and Ra- 


_dhika Ch. Chatterjee, for the Appellant.. 


Messrs. Bijan Kumar Mukherjee and 
Manilal Bhattacharjee, for the Respondents. 


Judgment.—In the suit out of which 
the present appeal arises, the plaintiffs 
sued the defendant for ejectment from a 
certain plot of land. It was decidéd by 
both the Courts below that the defendant 


had been properly and legally ejected 


and it was decided thal the plaintiffs should 
get khas possession of the land in suit 
subjeet to the payment to the defendant 
of the sun of Rs; 700 a3 compensation 
for the cost of the materials of the structures 
which had been erected by the defendant 
on the suit land. 

The first point urged by the learned 
Advocate for the appellant in this case ig 
that the defendant has not been validly 
ejected owing to the fact that, according 
40 the terms of the notice, whatever the 
plaintiffs’ rights may have been under the 
terms of the kabuliyat, they had nevertheless 
undertaken not to eject the defendant 
until they had compensated the latter for 
the cost of the materials of the structures 
in the suit land. It was, therefore, con- 
tended that they had waived their right 
to eject the defendant until such com- 
pensation had been paid or at any rate 
tendered to the defendant. The kabuliyat 
appears to have created a monthly tenancy 
in favour of the defendant and, according 
40 its terms the defendant was entitled to 
hold the -demised land from month to 
month on payment of’rent at the rate of 
Rs. 7-8-0 per mensem, but it was agreed 
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that the defendant would, upon ‘the re 
ceipt of a proper notice, vacate the demised 
land and thereupon the plaintiffs would 
be required to pay him compensation in 
Yespect of the materials of the structures 
which he had erected on the land ac- 
cording to the condition at the time of 
ejectment. The notice Ex. 4, which was 
served upon the defendant required him 
to vacate the demised land in accordance 
with the terms of the kabuliyat on or 
before the last day of the month of Aswin, 
1337. The notice then goes on to say: 

“You are also further informed that if accord- 
ing to the terms of the kabuliyat, you will take 
from us the present day price of the materials, 
bricks, wood of the structures, etc, erected by 
you then, after receipt of such price, from us 


you will give up possession of the land with 
the structures, etc.” 


It is. argued by the learned Advocate 
for the appellant that inasmuch as the 
price of the materials had not even been 
tendered to the defendant, the notice 
Ex. 4, became ineffective. It is urged on 
the other hand by the learned Advocate 
for the respondent that the clause in the 
notice with regard to the payment of 
compensation money should be regarded 
as a surplusage and should not be deemed 
to be a waiver on the part of the plain- 
tiffs of their right to eject the defendant 
at the end of Aswin, 1337. 


There can be no doubt that inasmuch’ 
as the notice might have the effect of 
depriving the defendant of his right to 
‘oecupy the land in suit according to the 
terms of the lease, it must be very strictly 
construed. It is not contended that the 
defendant was not willing to receive com- 
pensation. It, therefore, follows that under 
a strict construction of the notice the 
plaintiffs undertook either to give or tender 
to the defendant the reasonable price of 
the materials of the defendant's structures 
before compelling the latier to give up 
possession of the demised land. Undoubt- 
edly, according tothe terms of the lease 
the plaintiffs were not in any way bound 
to do this, but it cannot be contended 
that they were not at liberty to waive any 
express righis which they may have had 
under the terms of the lease and in this 
particular case they appear to have done 
so. It has not been suggested that the 
plaintiffs either paid the defendant the 
price of the materials of the structures 
or even tendered to him any reasonable 
amount as representing such price.- This 
being the case, I åm of opinion that the 
plaintifis are not entitled to evict the de- 
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fendant by reason of the notice Ex. 4. 

With regard to the question as to the 
adequacy of the price of the materials, 
there is a clear finding of fact in the 
Courts below that the value of these ma- 
terials would be Rs. 700. The first Court 
arrived at this valuation after considering 
the evidence of certain competent valuers 
and I am of opinion that this finding is 
based on adequate material. If, therefore, 
in this case an adequaté notice had been 
given, it would have been competent for 
the plaintiffs to evict the defendant by 
paying him the sum of Rs. 700 as com- 
pensation. 

Having regard to the fact that the notice 
Ex. 4 is inadequate for the purpose of: 
ejecting the defendant, this appeal must 
be allowed. The judgments and decrees 
of the Courts below are set aside and the 
plaintiffs’ suit will stand dismissed, sub- 
ject to their right io eject the defendant 
at any time hereafter on serving him 
with a proper notice and paying him the 
sum of Rs, 700 as compensation for the 
materials of the structures. I make no 
order as to the costs of this appeal. The 
parties will bear their own costs in the 
Courts below. 

N. Appeal allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 290 of 1935 
June 6, 1935 
CURRIE, J. 

DIA PARKASH —PLAINTIFE 
—APPELLANT 
versus 


BHANA MAL—DEFENDANT 
- RESPONDENT 

Declaratory suit —Plaintijf in possession of 
shiwala—Defendant merely contesting plaintiff's 
right to be manager—Suit for declaration—Decree, 
if can be passed—Hindu Law—Religious endowment 
—Succession—Failure of succession to office of trustee 
— Right of management, if reverts to founder—Line 
of inheritance from founder. 

Where the plaintiff was in possession of a shiwala 
and the defendant who claimed no right thereto for 
himself contested the plaintiff's right to be the 
manager and the plaintiff filed a suit for declaration 
that he was in possession of thesameand for re- 
straining the defendant from interfering with it : 

Held, that the possession of the plaintiff was suffi- 
cient evidence of the title as owner against the de- 
fendant and he was entitled to the decres prayed 
for. Abdul v. Sarbuland (1). applied, Ismail Arif 
v. Mahomed Ghous (2), relied on. 

On the failure of the succession to the office of 
the trustee the right of management of a religious 
endowment reverts to the founder and his heirs and 
the management and control of the property follows 
the line of inheritance from the founder. *Consequent- 
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ly the daughter's son’s son being in the line of in- 
heritance from the founder, the management devolves 
on him though heis not an heir, Jagindra Nath 
Roy v. Hemanta Kumari Dasi (3), referred to. i 

S. C. A. from the decree of the Senior Sub- 
Judge, Amritser, dated December 6, 1934. 

Mr. Kishen Dayal, for the Appellant. 

Mr. Dev Raj Sawhney, for the’ Respon- 
dent. 

Judgment. —The facts leading to this 
second appeal may be briefly stated. One 
Lachhi Mirar died and on July 27, 1876, 
Musammat Radhan, the widow of his 
brother, obtained a succession certificate. 
She sued Dhari Mal, a son of Musammat 
Atman Devi, sister of Lachhi Misar, for a 
house and obtained a decree on March 23, 
1878. + This Louse is now in possession of 
the plaintiff-appellant Dia Parkash who 
according tothe pedigree table given in 
the judgment of the lower Appellate Court 
is the great grandson of Musammat 
Radhan’s daughter Musammat Bishan Devi. 
On November 10, 1880, Musammat Radhan 
execuled a deed of endowment in which 
she recited that according to the will of 
Lachhi Misar she had constructed a temple 
and a well and assigned two shops for the 
maintenance thereof. Two trustees Mo- 
han Lal and Maharaj Mal were appoint- 
ed. Mohan Lal has been long deceased 
and we are not concerned with him. 
Maharaj Mal continued to act after the’ 
death of Mouan Lal and the plaintifi’s 
father Labhu Ram brougnt a suit against 
him which, however, was dismissed. Maha- 
raj Mal then died and the present defen- 
dant-respondent is his son Bhana Mal. The 
plaintiff Dia Parkash sued for a declaration 
against Bhana Mal, that he was in posses- 
sion of and entitled to the management of 
the temple and property, and asked for an 
injunction restraining the defendant from 
interfering in the management. His suit 
was decreed by the trial Court, but on 
appeal the Senior Sub-Judge (with special 
appellate powers) held that the plaintiff 
being a daughter's son's son was not, under 
Hindu Law, the heir of Musammat Radhan. 
He accordingly dismissed the suit. He did 
not decide the question whether the founder 
of the institution was Lachhi Misar, as con- 
tended by the defendant or Musammat 
Radhan. 

Before me it has been contended on 
behalfof,the appellant that this decision 
16 wrong, and that in any event the plaintiff 
being in possession was entitled toa decree. 
It will be convenient to take the second 
contention first as the appeal must succeed 


“on this gtound. It is contended that asthe . 
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plaintiff is in possession he is entitled to 
the declaration as against the defendant 
who claims no interest in the management. 
Admittedly the plaintiff isin possession .of 
the shiwala though he alleges that owing to 
interference on the part of the defendant 
the tenants of theshops refused to attorn 
tohim. Thetrial Court recorded a clear 
finding to the effect that the defendant 
had been guilty of interference and this 
finding was not attacked in the grounds 
of appeal presented before the Senior Sub- 
Judge. The only ground that could be 
suggested as raising the point in any way 
is ground No. 1 which runs: 

“that the plaintiff had no cause of action against 
the defendant and the suit should have been 
dismigsed on this preliminary ground only.” 

This clearly doesnot relate to the find- 
ing of the trial Court and that finding 
therefore must be accepted. For the ap- 
pellant, reference has been made to Abdu] 
v. Sarbuland (1), and Ismail Ariff v. 
Mahomed Ghous ,2). In the latter ruling at 
p. 842* their Lordships remarked that: 

“the possession of the plaintiff was sufficient 
evidence of the title as owner against the defendant," 
That remark would apply to the pre- 
sent case. The plaintiff is admittedly in 
possession of the shiwala and the defen- 
dant claims no right therein for himself. 
He merely contests the plaintiff's right 
to be the manager. There are descendants 
of Musammat Atman Devi, the sister of 
Lachhi Misar, but they are not parties to 
the present suit though one of them ap- 
peared asa witness. Similarly the ten- 
ants of the shops are not parties to the 
suit and nothing which is decided in this 
suit would affect the rights of any other 
parties. It appears to me therefore that 
while it is impossible to give the plaintiff 
a decree declaring that he is of right entitl- 
ed to the management of the property as 
a descendant of Musammat Atman Devi, 
he is nevertheless entitled as against 
the present defendant to a decree declar- 
ing that he was in possession ofthe prop- 
erty and restraining the defendant from 
interfering with him in the management 
thereof. This, however. must be construed 
as in no wise limiting the right of the de- 
fendant to take any legal action which he 
might be entitled to take under s. 99, 
Civil Procedure Code, or otherwise in the 
event of mismanagemcnt of the prcperty. 
To this extent I accept tne appeal and grant 
the plaintiff-appellant a decree. As regards . 

(1) 78 P R 1902. : 

_@) 20 © 834; 20 I A 99; 6 Sar. 305 (P 0), 

* Page of 20 O.—[Ed.] 
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the first point it is admitted that tn the 
failure of the succession to the office of 
the trustee the right of management Te- 
veris to the founder and his heirs (Mulla’s 
Principles of Hindu Law, Para 421). 
Mr. Kishan Dayal for the appellant con- 
tends that the management of the institution 
devolves on the ground that he is too 
remote in descent to be considered un heir 
under Hindu Law. 2. af 

Admittedly, the present plaintif asa 
daughter's great grandson would not be an. 
heir to Musammat Radhan though he is in 
the line of inheritance. Mr. Kishan Dayal 
has referred to Jagindra Nath Roy 
v. Hemanta Kumari Dasi 13) at p. 1315, 
where their Lordships of the Privy 
Council remarked that the management 
and control of the property follows ‘the 
line of inheritance from the founder 
He contends that this expression is distin- 
guishable from the words “heirs of the 
founder.” No direct authority has been 
cited by Counsel on either side, but the 
contention of Mr. Kishen Dayal has 
- considerable force and the decision of the 
Senior Sub-Judge appears to me to be 
erroneous and based on too narrow an 
interpretation of the law. It is, however, 
unnecessary to record a definite finding 
on this point, which is not free from diff- 
cultyas in view of my finding on the 
question of possession the appeal must 
succeed. As the defendant has through- 
out contested the plaintifi's claim he will 

e costs throughout. 

ee 5 Appeal allowed. 

(8) 82 0129; 31 I A 203; 8Sar. 698; 6Bom.L R 
785; 1 A LJ 585;8 OWN 809 (P C). 

* Page of 32 O.—[Hd.] 








LAHORE HIGH COURT 
Criminal Revision No. 1281 of 1935 
November 20, 1935 
COLDSTREAM, J. 

ABDUL KARIM SHORASH AND OTHERS — 
AccUsED—PETITIONERS 
versus 


- EMPEROR—OPPOSITE Party 

Criminal Procedure Code (Act V of 1898}, s. 144 
(1), (3)—Sub-s. (3) has nothing to do with nature of 
order-—District Magistrate, tf can „promulgate order 
throughout District—Lahore District, if “ particular 
place "Order relating to such District—Legality. 

The District Magistrate has jurisdiction through- 
out his District andis empowered to direct any 
person to abstain from a certain act if he considers 
that such direction is likely to operate in any of the 
ways mentioned in suh-s. (1) of s. 144, Criminal 
Procedure Code. Sub-s. (3) of s. 144, has nothing to 
do with the nature of the order but is one of four 
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sub-sections which refer to the manner of promulga- 
tion and to the duration ofan order under sub-s. (1). 
When, because of the number of persons to be direct- 
ed, itis impracticable for the Magistrate to issue 
notice to each individual, he can issue an order to 
the public generally, including, besides residents, 
persons who may frequent or visit a particular place 
and such order will be effective against each indi- 
vidual to whose knowledge it has come. Abdul 
Ghafur v. Emperor (1), relied on. 


District of Lahore is a particular place within the 
meaning of s. 144 (3). 


The fact thatthe order forbade meetings in so 
large a place asthe Lahore District does not make 
the order ‘illegal’ although it might have made the 
order difficult to enforce for one reason or another. 


Or. Rev. from an order of the Sessions 
Judge, Lahore, dated September 2, 1935, 

Mr. M. M. Aslam Khan, for the Peti- 
tioners. 

Mr. Malik Mohammad Amin, for the 
Government Advocate, for the Crown. 

Order.—This judgment will dispose of 

the three revision petitions Nos. 1281, 1322 
and 1367 of 1935. On July 14, 1935, the 
District Magistrate of Lahore promulgated 
an order under the provisions of s. 144, 
Criminal Procedure Code, directing people 
to abstain from holding public meetings 
within the Lahore District in order to 
discuss any matter in connection with the 
demolition of the Shahidganj Mosque For 
disobeying that order the petitioners were 
convicted under ss. 113 and 188, Indian 
„Penal Code, and sentenced separately 
under each section. On appeal the Ses- 
sions Judge, Lahore, upheld the convictions 
buf set aside the separate punishment im- 
posed under s. 143 and sentenced the peti- 
tioners to three months’ rigorous imprison- 
ment under s. 188. The petitioners, who 
have by this time served their setitences, 
ask for revision of this judgment. The 
only contention urged before me by the 
petitioners’ Counsel is that the order of the 
District Magistrate passed under s. 144, 
Criminal Procedure Code, was illegal be- 
cause the Lahore District is not a ‘par- 
ticular place’ within the meaning of s. 144 
(3) of the Code. 

There is no ground for interfering on 
the merits of the case. ‘The Lahore Dis- 
trict’ is in fact a particular place; if some 
one had inadvertently disobeyed the order 
owing to his ignorance of the boundaries 
of the District, it would have been open to 
him to plead that the order was so vague 
as to excuse his error. No such excuse 
was pleaded here. The meetings for hold- 
ing which the petitioners wêre convicted 
took place in Lahore City. It is not denied 
before me that the petitioners had know- 
ledge of the order and disobeyed it de- 
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liberately. The argument now advanced 
is ju my Opinion based on a mistaken in- 
terpretation of sub-s. (3), s. 144, the correct 
meaning of which has been pointed out in 
Abdul Ghafur v, Emperor, 27 Ind. Cas. 670 
(1). The District Magistrate has jurisdic- 
tion throughout his District and is em- 
powered to direct any person to abstain from 
a certain act if he considers that such 
direction is likely to ‘operate in any of the 
ways mentioned in subss. (1) of the section. 
As remarked by the Judges who decided 
Abdul Ghafur v. Emperor, 27 Ind. Cas. 670 
(1), sub-s. (3), has nothing to do with the 
nature of the order but is one of four sub- 
sections which refer to the manner of pro- 
mulgation and to the duration of an order 
under*sub-s. (1). When, because of the num- 
ber of persons to be directed, it is impracti- 
cable for the Magistrate to issue notice to 
each individual he can issue an order to the 
public generally, including, besides resi- 
dents, persons who may frequent or visit 
a particular place aud such order will be 
effective against each individual to whose 
knowledge it has come. 

The rulings on which the learned Coun- 
sel for petitioners relies appear to me to 
interpolate in the section restrictions and 
conditions not indicated by its words. The 
fact that the order in this case forbade 
meetings in so large a place as the Lahore, 
District did not make the order ‘illegal’ 
although it might have made the order 
difficult to enforce for one reason or an- 
other. I dismiss the petitions, 

D. Petitions dismissed, 


(1) 27 Ind. Cas. 670; AIR 1915 Oudh 188; 16 Cr. 
L J 190; 18 O C70. 


CALCUTTA HIGH COURT 
Civil Appeal No. 531 of 1935 
May 5, 1936 
S. N. GUDA AND BARTLEY, Jd. 
KURANI DEBYA—DEOREB-HOLDER— 


APPELLANT 


versus i 
JOGAMAYA DEBYA — JUDGMENT-DEBTOK— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2—Act of parties agreeing to vary decree, if ad- 
jusiment of decree— Arrangement between decree- 
holder and judgment-debtor providing for satisfac- 
tion in away diferent from that in decree—Whe- 
ther amounts to variation of decree—Effect of such 
arrangement. ` k 

An act of the parties agreeing to vary the dec- 
ree isnot an adjustment of the decree; but an 
arrangement -made by a judgment-debtor with a 
< deeree-holder providing for. the satisfaction of a 
decree whjch differs from the one mentioned in the 
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decree itself is not a variation of the decree direct- 
ing payment of money, but is merely an adjust- 
ment to the satisfaction of the decree holder ag con- 
templated by O. XXI,r 2 (1), Civil Procedure Code. 

U. A. from the appellate order of the 
District Judge, Nadia, dated August 16, 
1935. ° 

Messrs. Hiralal Chalraberty and 
Durga Charan Chatterjee, for the Appel- 
lant. 

Messrs. Chandra Shekhar Sen and Shya- 
mapada Majumdar, for the Respondent. 

Judgment.—This appeal has arisen out 
of a proceeding in execution of a decree. 
The decree-holder, appellant in this Court, 
applied for execution of the decres passed 
in the year 1924, which provided for satis- 
faction ofthe decretaldebt by instalments; 
the execution was applied for in the year 
1928, on default in the payment of two 
instalments as provided in the decree. In 
the course of the proceeding in execution, 
started inthe year 1928, there was a com- 
promise arrived at be:ween the decree- 
holder and the judgment-debtor, providing 
for satisfaction of the decree passed in the 
year 1924. The order recorded in the order 
sheet on April 8, 1929, was to this 
effect: — 

“Both parties filed a joint petition of compromise, 
let the terms of compromise be recorded in the 
register of suits and the execution case bedis- 


missed on part satisfaction crediting Rs. 100 in the 
decree.” 


Subsequent to that, there were two pay- 
ments made by the judgment-debtor on 
February 12, 1940, and on February 12, 
1931, according to the instalments provid- 
ed by the compromise mentioned above. 
Thereafter the entire decretal amount fell 
due on February 14, 1932, as provided 
by the compromise: and application for 
execution was made by the decree holder 
on February 4, 1933. The judgment-debtor 
resisted the proceeding in execution on 
the ground of limitation, by means of an 
application under s. 47, Civil Procedure 
Code. The Court of execution overruled 
the objection to the execution as raised 
by the judgment-debtor; the decision of 
that Court was, however, reversed on appeal 


by the learned District Judge of 
Nadia. Hence this appeal by the decree- 
holder. 


‘Tne decision of the question raised in 
the case before us rests on the deter- 
mination ofthe real scope and operation ` 
of the compromise eifected between the 
decree-holder and the judgment-debtor . 
tiled in Court on April 8, 1929, by which” 
the manner and method of the satisfaction 
of the decree passed in the year 1924, was 
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provided for afresh by consent of parties. 
If the compromise amounted to an adjust- 
ment of the decree passed in the year 1924 
as contemplated by O. XXI, r. 2, Gude of 
Civil-Procedure, there was and could be 
no question of limitation involved in - the 
case; and the execution started on Feb- 
ruary 4, 1933, could not be held to be 
barred by limitation. An act of the parties 
agreeing to vary the decree is not an ad- 
justment of the decree; but an arrangement 
made by a judgment-debtor with a decree- 
holder providing for the satisfaction of a 
decree which differs from the one mentioned 
in the decree itself is nol a variation of the 
decree directing payment of money, but 
was merely an adjustment to the satis- 
faction of the decree-holder as contem- 
plated by O. XXI, r.2 (1), Civil Procedure 
Code. In the case before us, the effect of 
the arrangement of April 8, 1929, was that 
the decree-holder agreed tothe arrunge- 
ment for adjustment and satisfaction of 
the decree, proposed by the judgment- 
debtor; and the decree-holder was thus 
debarred from proceeding withher decree 
otherwise than in the manner provided 
by the compromise. 


We have come to theccnclusion that 
on the terms of the compromise petition 
filed in Court in the case, at a stage when 
proceeding in execution in the manner 
provided in the decree passed in the year 
1924 was pending, amounted to an adjust- 
ment of the decree in part to the satis- 
faction of the decree-holder within the 
meaning of O. XXI, r. 2, Civil Procedure 
Code, and we are unable to agree with the 
District Judge in the Court of appeal 
below that the order passed by the exe- 
cuting Court on the compromise petition 
was illegal and could not be given effect 
to, as, in our opinion, the order gave effect 
to an adjustment of the decree passed in 
the year 1924, by consent of parties, as evi- 
denced by jont petition of compromise 
filed in Court. The payments made in 
accordance with the terms of the com- 
promise petition were, in our judgment, 
by way of adjustment of a decree as con- 
templated by law, and the compromise 
did not create a decree at variance 
with the original decree passed in 1924. 
As indicated above, the question for con- 
sideration inthe case before us is solely 
one of constructicn, depending on the 
scope and effect of the comprcmise be- 
tween ihe deciee-hoWwer and the judg- 
ment-debtor, regard being had to the 
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intention of the parties, expressed in the 
same. 

The compromise provided for satisfaction 
of the decree passed in the year 1924, and 
evidenced an adjustment of the same to 
the satisfaction of the decree-holder, and 
we are unable, therefore, to express 
agreement with the view taken by. the 
Court of appeal below that the decision 
of this Court in Azizur Rahaman v. Aliraja 
(L) was applicable to the facts of this case 
admits the conclusion that the application 
for execution made by the decree-holder, 
appellant, on February 4, 1933, was barred 
by limitation. In the result, the appeal 
is allowed, the order of the Court of appeal 
below, against which it directed, is set 
aside. The order of the Court of execution 
passed on December 12, 1934, is restored. 
The judgment-debtor, respondent, is to 
pay the costs of the decree-holder ap- 
pellant throughout, including tLe costs of 
this appeal. The hearing fee in this appel 
is assessed at two gold mohurs. 

N. Appeal allowed. 


(1) 32 O W N 434; AIR 1928 Cal. 527; 113 Ind 
Oas. 9. 


MADRAS HIGH COURT 
Oivil Appeal No. 43 of 1934 
December 17, 1935 
VARADAOHARIAR AND Burn, JJ. 
DESU REDDIAR AND ANoTHER—DEFENDANTS 
— APPELLANTS 
versus 
SRINIVASA REDDI AND 0THERS— 
PLAINTIFF AND DEFENDANTS— 
RESPONDENTS 

Specific Relief Act :I of 1877), s. 42—Declaratory 
sutts—Propriety of granting relief by way of de- 
claration should be considered —S. 42, whether ex- 
haustive—Illustrations under, if limit scope of section 
—Hindu Law—Reversioner—Suit by, for declara- 
tion that document by widow does not affect their 
rights~Person disputing plaintiff's title joined— 
Issue regarding plaintiff's status should be tried— 
Suit falls under s. 42. 

Observations regarding the scope or maintainabili- 
ty of declaratory suits contained in judgments pro- 
nounced before 1877 should not be taken literally 
after the enactment of s. 42 of the Specific Relief Act; 
in dealing with declaratory suits, the Courts have 
in recent years laid stress not so much on the 
question of their maintainability as on that of the 
propriety and utility of granting relief by way of 
declaration. Bobba Padmanabha Hebbore v. Bucham- 
ma (3), Mallampalli Surayya v. Annapurnamma (4) 
and Muthukrishna Mudaliar v. Harinarayana 
Mudaliar (5), 1eferred to. 

Section 42 of the Specific Relief Act is not to be 
deemed exhaustive of the circumstances in which a 
person may ask fordeclaratory relief. The illustra- 
tions appended to that section no doubt refer to 
certain well-known classes of suits; but there is no 
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by reference to the illustrations. 

“In dealing with suits by reversioners, a distinc- 
tion has been drawn between relief in respect of 
the individual or personal title of the particular 
plaintiff and relief claimed for the benefit of the body 
of reversioners represented by the presumptive re- 
versioner. Relief of the former kind has generally 
been refused on the ground that an anticipatory 
devlaration of the kind may be rendered valueless 
by future events; but relief of the latter kind is not 
open to the same objection, especially after the 
recognition of the representative character of a 
reversioner's suit and of the consequent applicabili- 
ty of the rule of res judicata even in favour of or 
as against the actual reversioner, who might not 
have been a party to the presumptive reversioner's 
suit. Where a suit is brought by a reversioner for 
a declaration that certain documents by a widow 
should not affect the interests of the reversioners, 
the defendants can set up a title of another claim- 
ant by ‘way of jus tertii and an issue relating to 
the suing reversioner’s etatus is proper and neces- 
sary, 

A presumptive reversioner, when looked at in the 
character of a representative of the body of rever- 
sioners, has ‘legal character’ within the meaning 
of s. 40 of the Specific Relief Act; and if that cha- 
racter is disputed or denied by another, there is no 
reason why the case sbould not be held to fall 
within the section. Greeman Singh v. Wahari Lall 
Singh (8), dissented from, “ 

[Oase-law discussed. | 

A. against the decree of the Court of the 
Subordinate Judge of Cuddalore in O. S. 
No. 40 of 1933, (O. S. No. 25 of 1930 on 
the file of the District Court of South 
Arcot). 

Messrs. T. M. Krishnaswami Aiyar and 
A. Balasubramania Aiyar, for the Appel- 
lant. 

Messrs. M. Patanjali Sastri and K. R. R, 
Sastri, for the Respondents. 


Varadacharlar, J.—This is an appeal 
by defendants Nos. 4 and 7: and the principal 
contention urged before us on their behalf 
is that defendants Nos. 4 to 7 should not 
have been impleaded in this suit nor any 
declaration made to their prejudice. The 
question | arises under the following cir- 
cumstances. 

One Bapu Reddi who admittely owned 
most of the suit properties died on July 
28, 1922, leaving him surviving two widows 
Ammalu Ammal and Narasammal and a 
daughter by the former named Balambal. 
The two widows seem to have divided the 
property between themselves a few months 
after Bapu Reddi's death and Narasammal 
died in May 1920. Ammalu Ammal and 
Balambal are defendants Nos. 2.and 3 in 
this suit. i 

Defendants Nos, 4 to 7 are gnatis who 
would inherit the estate of Bapu Reddi 
after Balambal, should she happen to die 
sonless but in September 1926, Balambal 
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adopted the plaintiff and this even practical- 
ly defeated the chances of defendants 
Nos. 4to7 succeeding to the estate. The 
plaint suggests that defendants Nos. 4 to 7 
have accordingly been putting it forward 
that Bapu Reddi was not the last male 
holder and that a posthumous son was born 
to him on July 31, 1922, and died a few 
hours after birth. If this is true, it might 
exclude the second and third defendants 
as also the plaintiff from successicu and 
let in defendants Nos. 4 to 7 as persons 
entitled to possession immediately on 
Narasammal's death. This version had 
been put forward by the present 4th 
defendant ina written statement (Ex. V) 
filed by him on March 12, 1927, in O.S. 
No. 73 of 1927 on the file of the Tirukoilur 
Munsif's Court. 

Narasammal herself was putting forward 
a claim of absolute right to properties 
which she took in the division between 
herself and her co-widow and she based 
that claim on a will alleged to have been 
left by Bapu Reddi. She executed a mort- 
gage of some of these properties in favour 
of the 8th defendant, a relation of hers 
on August 12, 1926, and on July 25, 1928, 
she executed a registered will devising to 
her brother, the Ist defendant, all the 
properties that she had obtained in the 

division. 

This suit was filed by the plaintiff on 
August 15, 1930, asking in the first instance 
for a declaration that the will in favour 
of the lst defendant and the mortgage in 
favour of the Sth defendant are not bind- 
ing on the plaintiff as reversioner. Defend- 
ants Nos, + to 7 were impleaded on the 
strength cf a general allegation in para. 10 
of the plaint that they are the junior 
paternal uncle's sons of the deceased and - 
are proper and necessary parties to this 
suit. No reference was then made to the 
claim put forward on behalf of defendants 
No. 4 to7 that Bapu Reddi was not the 
last male holder, and that they themselves 
were entitled to succeed to the estate on 
Narasammal’s death. 


In the written statement filed by defend- 
ants Nos. 4, 5 and 7 it was alleged in 
para. 4 that on Narasammal’s death defend- 
ants Nos.4to 7 had become heirs, and the 
plaintiffs had no cause of action to sustain 
the suit. Reference was made in para. 5 
to Bapu Reddi’s son being the last male 
owner. In para. 10, it was also averred :— 

“To the suit ag conceived these defendants are 
unnecessary parties They ~ are not even proper 
parties, The plaintiff's suit is designed to shut out 
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the title of defendants Nos. 4 and 7 though ıt is 
ostensibly for getting a declaration in plaintiff's 
favour... This suit is caused to be filed by a 


remote reversioner without sufficient reasons. The 
suit is thus liable to be dismissed.” 


‘As regards the will and the mortgage 
relied on by defendants Nos. | and 8, 
defendants Nos. 4 to7 supported the plaint- 
iff in the contention that the transactions 
are not binding on the estate. In para. 5, 
the 4th defendant set up his own title 
to some of the suit properties. 


By an amendment of the plaint the 
D-schedule properties were brought into 
the suit, plaintiff claiming that they to» 
belonged to Bapu Reddi’s estate, while 
the 4th defendant claimed indepsndent 
title to them and also pleaded adverse 
possession. By a further amendment made 
on August 31, 1933, without any objection 
from the defendants, plaintiff was allowed 
to add para. 10 (a) to the plaint, referring 
to the version of defendants Nos. 4 to 7 
that Bapu Reddi’s alleged posthumous son 
was the last male owner and that defend- 
ants Nos. 4 to 7 had, therefore, become 
entitled to the possession of the estate on 
Narasammal's death. The prayer was also 
amended by adding a declaration that 
Bapu Reddi was tho last male holder of 
the suit properties, that n0 posthumous son 
was born to him, and that the plaintiff 
is the nearest male reversioner to the 
estate. 


The learned Subordinate Judge has 
found that no posthumous son was born 
to Bapu Reddi, that defendants Nos. 4 to 7 
are not, therefore, entitled to succeed to 
the estate, and that the plaintiff is the 
presumptive reversioner entitled to succeed 
to the estate after the death of defendants 
Nos. 2 and 3. The dispute as between 
the plaintiff and defendants Nos. 1 and 8 
was compromised under an arrangement 
whereby part of Narasmmal's properties 
was retained by these defendants and the 
other part was giveu up to the plaintiff. 
Tne decree of the lower Court embodied 
this compromise and as between plaintiff 
and defendants Nos.4 to 7 it declared that 

“the birth and the death of a posthumous son to 
Bapu Reddi is not true and that the plaintiff is 
the presumptive reversioner to the estate of Bapu 
Reddi.” 

Founding himself on the observations 
of the Judicial Committee in Kathama 
Nachiar v. Dorasingha Tevar (1), and 
Sheoperson Singh v. Ramnadhan Prasad 


(1) 2 IA 169; 15 BL R 83; 23 WR 314; 3 Sar 456; 
3 Suther 106; 6 M H C R 310 (P. ©). : > 
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Narayan Singh (2), Mr. Krishnaswami fyer 
contended that the kind of declaratory 
suit permitted to a Hindu reversioner is 
only ofa very limited scope, intended to 
call into question transactions improperly 
entered into by the widow, that the ques- 
tion in such suits is solely between the 
reversioner and the widow and that the 
reversioner cannot by bringing’ such a 
suit get us between him and a third party 
an adjudication of title which he could 
not get without it. In dealing with this 
contention, we’ must repeat what has 
frequentiy. been pointed out before, that 
observations regarding th: scope or main- 
tainability of declaratory suits contained 
in judgments pronounce.) before 1877 should 
not be taken literally after tbe enselment 
to 83.42 of the Specitic Relief Act. It 
must also be remembered that even s. 42 of 
the Specitic Relief Act has been declared 
not to be exhaustive of the circumstances 
in which a person may ask for declaratory 
relief. The illustrations appended. to that 
section no doubt refer to certain well- 
known classes of" suits; but there is no 
justification for limiting the scope of the 
section by reference to the illustrations. 
An examination of the more recent pru- 
nouncements of the Judicial Committee 
and of the Indian High Courts will show ' 
that in dealing with declaratory suits, the’ 
“Courts have in recent years laid stress 
not 60 much on the question of their 
maintainability ason that of the propriety 
and utility of granting’ relief by way of 
declaration: cf., Bobba Padmanabha Hebbore 
v. Buchamma (3), Mallamalli Sureyya v. 
Annapurnamma (4), and Muthukrishna 
Mudaliar v. Harinarayana Mudaliur (5). 
In dealing with suits by reversioners, a 
distinction has been drawn between relief 
in respect of the individual or personal: 
title of the particular plaintiff und relief 
claimed for the benefit of the body of 
reversioners represented by the presump- 
tive reversioner. lelief of the former kind 
has generally been refused on the ground 
that an anticipatory declaration of the 
kiud may be rendered valueless by future 
events; but relief of the latter kind 1s no, 


(2) 43 O 694; 33 Ind. Cas, 914; AI R 1916 P C 78; 
431A 91; 14 A LJ 466; 20 O WN 738,18 Bom. LR 
397; 23 C L J 621; (1910 1 M WN 419; 20M LT 1;3 
L W 544; 31M LJ 77 @. O). ; 

(3) 35 M L J 144; 47 Ind. Uas. 702; A I R 1919 Mad. 
793; 8 L W 335. 

S 42 M 699; 52 Ind. Cas. 380; A I R 1919 Mad. 93; 
10 LW 25; 26 M L T 139; (1919) M W N 794, ; 

(5) 53M L J 601; 105 Ind. Cas 154; A L R 1927 Mad, - 
785; 26 L W 282. 
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open to thé same objection, especially after 
the recognition of the representative 


character of a.reversioner’s suit and of thg 
consequent applicability of the rule of res 
judicata even in favour of or as against 
the actual reversioner, who might not have 
been a parly to the presumptive rever- 
sioner’s suit, If this distinction is borne 
in mind, there will be little difficulty in 
reconciling the apparent conflict of cases 
or in deciding which line of authority 
governs the present case. 

In Janaki Ammal v. Nariyanasami Aiyar 
(6), there was, on the findings, ndthing 
but the plaintiff's individual right that 
could be declared in his favour. In 
Sheoperson Singh v. Ramnadhan Prasad 
Narayan Singh (2), there was no rever- 
sionary interestat all to furnish the basis 
for a suit because. a Probate Court had 
declared that the last male owner had left 
a will, The other observations in the 
judgment must be understood as only 
warning the Courts against the possible 
abuse of the provisions relating to declara- 
tory relief. On the other hand, it will be 
noticed thatin Saudagar Singh v. Pardip 
Narayana Singh (7), the suit was only 
in form directed against an act of the 
widow. The substantial question decided 
in the case was whether the propositus 
was related by full blood cr only by half, 
blood to the plaintiff's ancestor; on the 
..answer to this question depended the 
determination of the issue, whether the 
. wontesting defendant alone was the rever- 
. -Sioner or the plaintiffs were also reversicners. 

Their Lordships saw no objection to the 

real question in dispute beiween the parties 
being adjudicated on in that litigation; 
they say: 
_ “that must always bethe case ...because it is only 
in virtue of the persons claiming the declaration 
being reversionary heirs and, therefore, presump- 
tively entitled, that the declaration is made.” 

The present case is very similar. The 
plaintiff undoubtedly had a cause of action 
to sue for a declaration that the mortgage 
deed and will executed by Narasammal 
‘Should not affect the interests of the 
reversioners. The fact that the plaintiff 
‘subsequently settled the dispute with the 
Ist and 8th defendants does not seem to 
us to justify the suggestion of the appel- 

(6) 39 M 634; 37 Ind. Cas. : ; 
431A 207; 200M LT 168; SLM. iy 298 An AUI 907, 
(1916) 2M W N 188; 20C WN 1323; 18 Bom. L R 856; 
24 O LJ 309; 4 L W 530 (P, 0). 

(7) 45 © 510; 43 Ind. Cas, 484; A IR1917P © 196; 
451A 2); 4PLW 82; 3i1MLJ67;23MLT 31; 16 
ALJ 61,7LW 146; 270 LI 186; 22 O W N 436; 
(1918) M W N 323; 20 Bom, L R 509 (P, 0), 
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lants that that portion of the suit was a 
sham fight merely intended tə give the 
plaintiff semblance of a cause of action. 
No such suggestion wus made in the 
written statement. Narasammal left a 
registered will ‘and she had put forward 
@ claim to an absolute estate as early as 
in 1927. The suit was, therefore, rightly 
laid. In such a suit plaintiff could always 
ke called upon to-establish his status as a 
reversioner and the defendants could set 
up the title of another claimant by way 
of jus tertii. An issue relating ‘to the 
plaintiff's status is, therefore, a proper and 
indeed a necessary issue in such cases. 
The question is whether such an issue 
should have been tried only as between 
the plaintiff and defendants Nos, 1, 2, 3 and 
8or could the defendants Nos. 4 to 7 whose 
title is the alternative title, have also been 
impleaded in the suit. If in the first 
instance these defendants had -contented 
themselves with the objection to their 
inclusion in the suit, the Court might have 


‘removed them fromthe record; but when 


they set up a positive p'ca that they had 


‘become owners of the suit property on 


Narasammal's death, the Court could not 
reasonably evade the issue as to plaintiif's 
status. as areversioner, and there can be 
little doubt as to the advantage of trying 
it in the presence of defendants Nos. 4 to7. 
The joinder ofa prayer for relief against 
them may be open to possible objection - 
on the ground of misjoinder; but the 
terms of O. I, r. 4, Civil Procedure Oode, 
are now so wide that there will be little 
substance in the objection to the joinder. 
Hence it is that the appellants. take the 
objection that plaintiff has no right to 
claim any relief against -the defendants 
Nos. 4 to 7. 

It may be conceded that. the decision 


‘in Greeman Singh v. Wahari Lall Singh 


(8), supports. the appellant's contention but 
the wide language employed by Mitter, J. 
in that case has been dissented from in 
Gangayya v. Mahalakshmi (9), and Man- - 
matha Nath Biswas v. Rohilli Moni Dasè 
(10°. The distinction relevant to the 
application of s. 42 of the Specific Relief 
Actis not that between vested and con- 


-tingent rights (as suggested by Mitter, J.) 


but that-between a suit for a declaration 

of the reversionary title of the plaintiff 

and a suit for the. protection and 

preservation of the reversionary estate;” 
(8) 8-012; 9 OLR 29, « 


910M 90, - 5 
(10) 27 A 406; 2 ALJ 84; AWN 1906, 6, 
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See Balmukundalal v. Sohano Kueri (11). 
It was pointed outin Puttanna v. Ramakri- 
shna Shastri (12), that such protection or 
preservation is not limited to protection 
against acts of the widow and the same 
principle was applied in’ Balmukundalal 
v. Sohano Kue (11). In Puttanna v. 
Ramakrishna Shastri (12), Subramania Iyer 
and Benson, JJ. held that a presumptive 
reversioner could sue for a declaration 
against ‘devisees claiming under an alleged 
will of the last male owner. In Balmu- 
kandalal v. Sohano Kueri (11), the learned 
Judges held thatin a presumptive revers- 
joner’s suit the Court could legitimately 
decide the question whether the propositus 
died divided or undivided from his co par- 
ceners. They observed’: 

“Although the Court. ought not to declare that the 
plaintiffs will be entitled to succeed. ... the Court 
may properly declare that Nanidkumar was separate 


from his nephews and that he left an estate capable 
of being inherited by his heirs.” 


This is substantially what has been done 
in the. present case by the learned Sub- 
ordinate Judge. In Ram Pershad Chowdhury 
v.Jokhoo Roy (13), the question in dispute 
between the parties was. very similar to 
that raised in the present -case, viz., as to 
who should be deemed to be the Ist 
holder, though there was the added feature 
in’ that case that the limited cwner put 
the real claimant in possession and support- 
ed his claim. The decision in Rama Rao 
v. Raja of Pittapur (14), dealt with 
the case on the footing that the only 
declaration asked for was ‘that the plaintifis 
and not the Raja are the next reversioners 
of the deceased. Even in such a case 
Sir John Wallis based his decision only 
on the ground of the futility of the 
declaration and on the rule of practice 
against making such a declaration. 
Seshagiri Iyer, J., emphasised the distinction 
between the plaintiff's individual ‘right or 
legal character in his own right’ and his 
right as representing the entire body of 
reversioners’.. In Surayya v. Subbamma 
(15), Napier, J. (with whose judgment on 
this point Sadasiva Iyer, J. concurred) 
expanded the view that a presumptive 
reversioner, when looked at in the character 
of a representative of the body of revers- 
joners, has ‘legal character’ within the 

(11) 8 Pat. 153; 119 Ind. Cas, 817; A I R 1929 Pat 
164; 10 P L T 259; Ind. Rul. (1929) Pat. 641. È 


(12) 30 M 195; 17 ML J 374, 

(13) 10 © 1003, 

(14) 42 M 219; 49 Ind. Cas, 835; AI R 1919 Mad, 
871; 36 M L J 169; 9 L W 329; 25M D T 184, 

(i5) 43 M 4; 53 Ind. Cas, 498; A I R 1920 Mad. 361; 
87M L J405;.26 M L T 154; (1919) M W N 580. 
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meaning of s. 42 of tne Specific Relief 
Act; and if that character 15 disputed or 
denied by another, there. is no reason 
why the case should not be held to fall 
within the section. The decision in Lat- 
chamma v. Appanna (16), is the logical 
result of the application of the above 
principle and the true ratio of the decision 
should not be allowed to be obscured by 
the fact that in that case the dispute as 
to the plaintiffs’ status was raised by the 
limited owner herself. In the words of 
Phillips, J. the suit will be maintainable 

y r it is one \ 
bra the identity of the last male holder 
and thereby to ascertain in which family are to be 
found the general body of reversioners. 

On the question of fact as to whether a 
posthumous son was born to Bapu’ Reddi, 
we see no reason to differ from the con- 
clusion of the learned Subordinate Judge. 
Even if the matter rested only on con- 
flictiùg oral evidence, we should be slow 
to differ from the learned Snbordinate 
Judge's appreciation of the evidence. Tn 
this. case the documentary evidence 
and the probabilities are decidedly in 
favour of the plaintiff's version. It would 
appear from Ex.D that within a Jew days 
of Bapu Reddi’s death it was stated that 
his younger wife was then only four months 
pregnant. [tis impossible to accept appel- 


. lants’ present story in the face of this 


statement. 

As to the form cf the decree, we have 
considered whether it is necessary or 
worthwhile to retain in the decree itself 
a reference to the question ofthe alleged 
birth of a posthumous son to Bapu Reddi. 
It is true as pointed out in Veerammal v. 
Kamu Ammal (17), that it is not usual to 
embody a decision on such points in the 
decree. But in the particular circum- 
stances of this case, it seems to us better 
on the whole to leave the decree as it 
is. The appeal fails and is dismissed 
with costs of the plaintiff, first respond- 
ent. ae 

A.D. Appeal dismissed. 

(16) 41M L J 386; 70 Ind. Cas. 190; A I R 1921 Mad. 


710; 14 L W 302; (1921) M W N771. 
(17) 2 L W 850; 30 Dad. Cas. 815; A IRING Mad, 
3412. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1913 of 1935 
March 12, 1935 

~ Jat Lan, J. 4 
HIRA LAL AND OTJERS —PLATNTIFES — 
; APPELLANTS 


VETSUS 
Musammat FAYAZ( KHANAM —DEFENDANT 

O, — RESPONDENT 
Limitation—Extension of—Plaint presented on 
August 20, personally to Judge—Limitation expiring 
next day—Plaint accompanied with application for 
extension of time for making up ‘deficiensy in 
court-fee—Judge transferring suit for trial to 
another Judge —Plaint reaching transferee Court on 

2nd—Defisiency in court-fee made good on 2ilst— 
Held, suit was within time—Court held to have ex- 
tended time, under s. 149, Civil Procedure Code (Act 
V of 1908), assuming deficiency to have been made good 
on the 22nd or 23rd. 

A plaint was presented on August 20, 1931, to, 
the Judge personally at about 9p. m. When the 
plaint wa: presented it did not bear the requisite 
court-fee stamp, but it was accompanied by an ap- 
plication for an extension of time for the payment 
of the sourt-fee. The limitation for the suit. expired 
on August 21, 1934. On 20th the Judge made a note 
that the plaint had been presented to him and he 
transferred the suit for trial tothe Subordinate J udge.' 
The plaint ultimately reached the Court of the Sub- 
ordinate Judgs on August 22. Before the plaint 
reached this Court, the plaintifis had made up the 
deficiency in the court-fee stamp by paying the 
same in the Judge's Court where it was originally 
presented: i ; 

Held, that the plaint under the circumstances 
must be deemed to have been presented on August 
20, and as court-fee was made good on 21st the suit 
was within time. Even if it be assumed that the 
court-fee was made gaod on the 22nd or 23rd, it will not 
make any difference because the plaint having been 
presented on August 20, the Court was competent to 
extend the tims for payment of the requisite court- 
fee stamp under s, 149, Oivil Procedure Code, and 
the Court must be deemed to have granted tins by 
ms the court-fee on a subsequent date. [p. 292, 
col. 1. 

S.C. A. from the decree of the District 
Judge, Delhi, dated July 28, 1935. 

Mr. Nawal Kishore, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 


Judgment.—This second appeal is by 
the plaintiffs. The suit has been held by 
the District Judge to be barred by time, 
The facts are these. The plaint was pre- 
sented on August 20, 1934, to the Senior 
Subordinate Judge personally at about 9 
p.m. When the plaint was presented it 
did not bear the requisite court-fee stamp, 
but il was accompanied by an application 
for an extension of time for the payment 
of the court-fee. The limitation for ihe 
suit expired on August 21, 1934. On the 
20th the Senior Sub-Judge made a note that 
the plaint had been presented to him 
and he transferred the suit for trialto Mr. 
Tek Ohang Sethi, Subordinate Judge, 


HİRA Lit v. pavagt KITANAM (LAI) 


291. 


The paint ultimalely reached the Court of: 
Mr. Tek Chand Sethi on August 22. The 
learned District Judge has remarked that 
it was handed back to the plaintiffs for: 
presentation to that Court ‘but the: 
afidavit of the plaintiff is that it was sent: 
by the Senior Sub-Judge direct to the’ 
Court of Mr. Tek Chand Sethi. On., 
August 22; Mr. Sethi was on leave and’ 
the plaintiffs appeared in his Court on the’ 
23rd.and were given a date for further’ 
action. in the suit. Neither on the 22nd nor’ 
on the 23rd did the plaintifs obtain an ex- 
press order from the Subordinate Judge 
granting them time to make up the defici- 
ency in the court-fee stamp, but it appears, 
as is stated in the affidavit. of the plaintiff, 
that before the plaint .reached the Court 
of Mr. Tek Chand - Sethi, Sudordinate 
Judge, the plaintifs had made up the 
deficiency in the court-fee stamp by pay- 
ing the same in the Senior Subordinate 
Judge’s Court. Objection as to limitation 
was raised ‘before the trial Judge but was: 
overruled and the suit was decreed. On: 
appeal tothe District’ Judge, however, it: 
was held thatthe suit was barred by time. 
on the date when the plaint was presented 
in the Court of Mr. Tek Chand Sethi on. 
August 23. : 
The District Judge, however, has made 


two mistakes of fact. In the first instance 


he has remarked that the plaint was pre- 
sented in the Court of Mr. Tek Chand: 
Sethi on August 23, whereas an extract: 
from the register of suits shows that it 
was registered in his Court on August 22,’ 
The learned Judge then says that it was 
the plaintiff to whom the plaint was im- 
mediately returned by the Senior Sub-Judge’ 
on August 20, and he presented it on 
the 23rd inthe Court of Mr. Tek Chand 
Sethi and that no explanation for this 
delay has been given by the plaintiff. 
The affidavit of the plaintiff is that the plaint 
was retained by the Senior Subordinate 
Judge and was sent by him to the Court 
of Mr. Tek Chand Sethi. There was, 
therefore, no occasion for the plaintiff to 
explain any delay in the presentation of the 
plaint in the Court of Mr. Tek Chand’ 
Sethi. The plaint under the circumstances’ 
must be deemed'to have been presented 
on August 20, and as courl-fee was 
made good on the 2Ist, the suit was within 
ih A jf it be assumed that the court- fee 
was made goodon the 22nd or 23rd, which 
does not appear to be the case, it. will 
not make any difference because the plaint 
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having been presented on August 20, the 


Court was competent to extend the time’ 


for payment of the requisite court-fee 
“stamp under s. 149, Civil Procedure Code, 
and the Court must be deemed to have 
granted time by accepting the court-fee on 
a subsequent date. Kor all these reasons 
there is no substance in the objection that 
the suit. was baired by time. I accept this 
appeal, set aside the decree of the District 
Judge and restore that of the trial Judge 
with costs throughout. 
D. i Appeal allowed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 145 of 1935 
July 21, 1936 
: Dunk ey, J. 
BALTHAZAR & SON, LTp.— APPELLANT 
s versus 
O. W. JAMES AND ANcTHER—RESPONDENTS. 

Contract — Guarantee — Company employing a 
person—Certain persons entering into continuing 
guarantee for due performance of duties by him— 
Defalcations commitied—Company mainly responsi- 
ble for this—Suit by Company against guarantors— 
Burden of proof—Held, burden not discharged. 

A company instituted a suit on the basis of-a 
continuing guarantee entered into by certain persons 
for the due performance of his duties by one G person 
while in the company’s service :. 

Held, that the burden was upon the company to 


prove that G had been guilty of such lack of dili- - 
gence and faithfulness as caused a loss to the com- ° 


pany and thereby constituted a breach of the agreement 
of guarantee. The company rendered these defal- 
eations possible by placing unqualified and under- 
paid servants in responsible positions, The defal- 
cations were the direct result of the company's 
own bad system, The company could not be allow- 
éd to cast the blame on a servant who was plainly 
‘unfitted, or to exact from him a standard of dih- 
gence and faithfulness to duty which could be ex- 
pected only from a much more highly paid servant. 


_§.C. A. against the decree of the District 
Court, Hanthawaddy, dated March 2, 1936. 
“Mr. Horrocks, for the Appellant. 

Mr. J. K. Munshi, for the Respondents. 

' Judgment.—The suit out of which this 
appeal has arisen wasa suit on a conti- 
nuing guarantee. One Edwin George was 
appointed assistant in the plaintiff-appel- 
Tent company, and in consideration ot his 
appointment the defendants-respondents 
entered into a continuing guarantee with 
the appellant company for the due per- 
formance of his duties by Edwin George. 
The written contract of guarantee, so far as 
it is relevant to the present case, reads as 
follows: 

“We, the.undersigned, jointly and severally agree: 


“i, That the said Edwin George shall... (P To 


the best of his ability cause all servants, clerks and 
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other persons that may be under his charge and 
control to discharge thsir respective duties in a 
proper manner and report any misconduct cr gross 
want of attention or obedience on their respective 
parts to one of your directors az soon as may be 
after discovery thereof. (g) In all things whatsoever 
conduct himself honestly, diligently and faithfully 
as an assistant or in any other capacity in your 
business. 2. That we will indemnify you within 
the limits hereinafter mentioned against all losses, 
costs, charges, damages and expenses which you 
may sustain or incur by reason of any dishonesty, 
want of diligence or of faithfulness on the part 
of the said Edwin George while he shall continue to 
be in your service or employment as aforesaid.” 

Edwin George rose to bein charge of 

the banking department of the appallant 
company, and in this capacity, he was paid 
a salary of Rs. 150 per mensem. It is 
common ground that while he was in charge 
of this department, certain ledger clerks 
of the department forged a number of 
cheques and obtained payment of these 
cheques, and thereby dishonestly caused 
the loss of a considerable sum of money 
to .the appellant company. It is also 
admitted that these clerks were under the 
control of Edwin George. Now para. 6 of 
the plaint sets out that : 
+ “Among other duties it was the duty of the said 
Edwin George to maintain an internal check in the 
banking department, check the ledgers daily and 
generally to supervise: the work of other clerks in 
his department.” 

Paragraph 10 sets out that: 

“It was also discovered that thess ledger clerks 
....and that the said Edwin George negligently 
and/or fraudulently and or dishonestly failed to 
check the ledgers daily.” 

Paragraph 11 sets out that: 

“The plaintiffs submit that if the said Edwin 
George had carefully, diligently and ‘honestly carried 
out his duties by maintaining an internal check and 
by checking the ledgers daily, these ledger clerks 
could not have been able to commit these frauds 
and defaleitions, The plaintiffs also submit that 
the omission on the part of the said Edwin George 
to carry out his duties is grossly negligent and that 
he did not diligently and faithfully serve the plain- 
tiffs who placed him in this position of trust.” 

Paragraph 13 sets out that: 

“In consequence of the said Edwin George's 
failure to carry (out his duties faithfully and 
honestly the plaintifis have suffered a loss cf 
Rs, 67,939-1-8," . 


The charges of fraud and dishonesty 
made against Edwin George in the plaint 
were specifically withdrawn in his evidence 
by Mr. Carr Joakim, the only director of 
the appellant company who gave evidence 
at the trial. Consequently the breach of 
the guarantee of the respondents which 
is alleged by the appellant company is that 
the detaleations by the ledger clerks were 
facilitated and rendered possible by want 
of diligence and unfaithfulness on the part 
of Edwin George in that he failed to check 
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mathe ledgers daily. The burden was upon. 

the appellant company to prove that Edwin 
George had been guilty of such lack of 
diligence and faithfulness as caused a loss 
to the company and thereby constituted 
a breach of the agreement of guarantee. 
In my opinion, the appellant company failed 
to discharge this burden. There are no 
degrees of honesty—a person is either 
honest or dishonest—and if the appellant 
company had alleged and proved that their 
losses had been caused or facilitated by 
the dishonesty of George, that would “have 
constituted a breach of the agreement. But 
the degree of diligence and/or faithfulness 
which can be required of a servant must 
vary between wide limits, depending upon 
his knowledge, ability and experience. It 
is common ground that George is an 
almost uneducated man, that when he was 
engaged by the appellant company he had 
never been employed in an administrative 
capacity in any business and had no 
experience of business of any kind and no 
knowledge whatever of banking, and that 
no altempt was made by any director or 
upper servant of the appellant company 
to teach him his duties. He acquired some 
‘knowledge of what was expected of him 
as best as he could, mainly from the clerks 
under his control. The appellant company's 
estimate of his ability and experience can 
be judged from the very meagre salary 
which was paid to him, from the fact that 
since the discovery of these defalcations 
a director of the company has been per- 
sonally performing exactly the same duties 
as those which George was expected to 
discharge. Only a low standard of diligence 
and/or faithfulness could be expected of a 
person so deficient in education and ex- 
perience as Edwin George. 

The modus operandi of the dishonest 
ledger clerks was to draw a forged cheque 
in the name of a customer of the banking 
department, get the cash for it, but then omit 
to post it in the ledger under the customer's 
account. To cash a cheque, the ledger 
clerk had to enter details of it in the 
cheque register and send it with the cheque 
register ta George. Before cash could be 
obtained both George and a director had 
to initial the cheque and the cheque register. 
Now the allegation against George is that 
he failed to check the ledgers daily. The 
only instruction he ever received from the 
directors in this matter was to “check daily 
postings of cheques in the ledgers.” George 
says that he did this, and he did in the 
sense that he checked the ledgers daily with 
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the paid cheques produced.by the ledger ,; 
clerks. Of course, the ledger clerks kept 
back the forged cheques, and George's `. 
check was guite useless for the purposeof 

making sure of the honesty of the clerks. 
There were several efficient checks which 
he might have performed, but none of these ' 


was ever explained tohim, and could George ` 


reasonably be required tə think them out: 
for himself? The simplest check, which 


would at once have brought these defalca- ~" 


tions to light was to compare the ledgers 
daily with the cheque registers, but T can- 
not hold that a man of George’s education 
and experience, or rather lack of both, could 
be expected to realise for himself the 
difference between this check and the check 
which he actually performed by comparing 
the entries in the ledgers with the cheques. 
themselves. The appellant company render-' 
ed these defalcations possible by placing’ 
unqualified and under-paid servants in 
responsible positions. The defalcations 
were the direct result of the company’s 
own bad system. The company cannot, now 
that the inevitable has happened, be al- 
lowed to cast the blame on a servant who 
was plainly unfitted, or to exact from him 
a standard of diligence and faithfulness to 
duty which could be expected only from 
a much more highly paid servant. This 
“appeal fails and is dismissed with costs. . 
D. Appeal dismissed. 


a 


OUDH CHIEF COURT 
Civil Revision Application No. 47 of 1936. 
January 5, 1937 
a Smita, J. 
SHAHZADE SINGH—Ptatntirr— 
APPLICANT 
versus . 


BUOJA—Dzrenpant—Opposite Party 

Instalment bond—Amount payable in ten instal- 
ments—Payment of two instalments—Suit for fourth 
and subsequent instalments within three years of 
date of fourth instalment—Suit is intime though 
filed more than three years after first default. oy 

Where under an instalment bond the money wag 
t> be repaid in ten instalments and the first two 
instalments were paid but nothing was paid there- 
after and the plaintiff sued for the fourth and sub- 
sequent instalments within three years of non-pay- 
ment ofthe fourth instalment though after three 
years of the first default : h 

Held, that the suit was not time-barred as the 
cause of action was nop-payment of the fourth in- 
stalment. Jagat Jit Singh of K apurthala v. Manodat 
(1) and Godar Shah v. Fazal Ilahi (2), followed, 
Amolak Chand v. Baij Nath-Bholanath (8), distin- 
guished. É 

Q. Rev. App. of the order of the Munsif 


_ present case to 
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(as Judge of Small Cause Court) Bilgram, 


District Hardoi, dated February 5, 1933. 
Mr. R. N. Shukla, for the Applicant. 


‘ Judgment.—This is an` application 


under s. 25 of the Provincial Small Cause 
Courts Act. 


: The suit was for the recovery of money 


` due under two instalment bonds, one for 


Rs. 100 and the other for Ks. 50, both 
executed by the defendant on January 26, 
1931. The money was. to be repaid in 
ten instalments, the first four falling due 
respectively on May 2, 1931, December 
24, 1931, May 20, 1932 and December 12, 
1932. The last instalment fell due on 
December 10, 1935, and the suit was in- 
stituted on that very date. The first two 
instalments were admittedly paid, but there- 
after nothing was paid. The suit, therefore, 
was instituted more than three years after 
the first default, which took Place on 
May 20, 1932. The plaintiff had, under 
the terms , of the bonds, the right to “sue 
for the remaining amount due, with interest 
in the case of default in the payment of any 
instalments, he sued for the fourth and the 
‘subsequert instalments.. The learned Munsif 
found the suit time-barred, and dismissed 
it with costs. This present application has 
been preferred 
decision. 

The article of the First Schedule of the 
Limitation Act that applied is admittedly 
Art. 75, but the applicant's learned Counsel 
relies on a recent decision by the learned 
Acting Chief Judge reported in Jagat Jit 
Singh of Kapurthala v. Manodat, 1936 
O. W. N. 665 (1). That decision followed 
a decision of the Lahore High Court 
Teported in’ Godar Shah v. Fazal Lahi, 
A. 1. R. 1936 Lah. 570 (2). 

I can see nothing in the fac's of the 
distinguish them from 
those of the cases dealt with in the above 
decisions, and J accordingly hold that the 
present. suit was not time-barred. Tha 
facts-of the case relied upon by the 
learned Munsif, Amolat Chand v. Bai) 


` Nath and Bholanath, I. L. R. 35 All. 455 


(3) are distinguishable inasmuch as in 
that case there was held to hwe been 


' no waiver and the right to sue was based 


upon default in the Payment of anin- 
_ (1) (1936) O W N 665; 164 Ind. Cas. 431; A I R 
1936 Oudh 384; 11936) OLR 452; 9 R O 69. 

(2) AT R 1936 Lah. 570; 164 Ind. Cas. 59; 388 PL R 
357; 9 R L 80. 4 

` (3) 35 A 455; 16 Ind*Cas. 197; 16 C W N 889: 23 
ML J 210,10 AL J 361; 160 L J 613; 14 Bom 
L R 1055; 12ML J 361; (1912) M W oN 976; 15 0 
0 271; 391 A 156P 0). 
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stalment which had become time-barred. 
In the present case the cause of action 
is said to be the non-payment of the 
fourth instalment, which was psyable on 
December 12, 1932, that is to say, less 
than three years prior to the date of the 
institution of the suit. A 

The learned Munsif spose of the issue 
about limitation as being a ‘preliminary 
issue.” I understand there are other 
points inthe case. I accerdingly take the 
same course that was taken by the learned 
Acting Chief Judge in the decision of this 
Court above referred ‘to. I allow this 
app'ication, set aside the decree of the 
Court below, and direct that the case be 
taken up again and decided according to 
law. Costs here and in thə Ovurt below 
will abide the result. 

N. Application allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 690 of 1935 
February 3, 1936 
R. C. MITTER, J. 
KHAGENDRA NATH CHATTERJEE 
—Derenvayt No. 2—PETITIONER 


versus 
KANTI BHUSHAN BANERJEE— 
Qpposits PARTY 

‘Limitation Act (IX of 19031, Sch. I Art. 7—Bus 
or motor-car driver is an artisan within Art. 7. 

A bus or motor-car driver is4 an artisan within 
the meaning of Art.7 anda suit for wages by him 
is governed by Art.'7. Sewaram v Lachminarayana 

` relied on. : 3 
4 hr. “Abinash Crandra Ghose, for the Peti- 
tioner. 

Mr. Phanindra Kumar Sinyal, for the 
Opposite Party. 

- Order. -This Rule has been obtained by 
defendant No, 2 in a suit instituted against 
him by the plaintilf opposite party for re- 
covery ofthe balance of wages said to 
be due tohim forthe period of his service 
which Le said, began cn May 14, 1931, and 
terminated on September 14, 1981, The learn- 
ed Small Cause Court Judge has found, 
overruling the defence on the point that the 
service terminated on September 15, 1931. 
The lower Court has also found thatthe 
plaintiff was employed under defendant 
No. 2 asa bus driver cn daily wages. The 
suit was instituted on September 12, 1934, 
anda pleaof limitation was taken but 
has been overruled. The question is whe- 
ther the decision cf the Court below on 
the point of limitation is a correct deci- 
sion on point of law. Defendant No, 2 
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contends before me that Art. 7, Limitation 
Act, applies to this case and inasmuch as 
the suit has been instituted more than a 
-year after the termination of service, it is 
barred by limitation. ‘The whole question 
is whether a bus driver is an artisan within 
the meaning of that Article. I do not 
‘agree inthe contention that a bus driver 
is a household servant. In my judgment, a 


“bus or motor car driver is an artisan. He - 


‘must know something of the mechanism of 
a car, must know how to start it, to stop it 
and to slartit. He is supposed to attend to 

‘the car in emergent cases when the 
mechanism goes asomewhat out of order 
during a journey. In this view. of the mat- 
ter I hold that he is anartisan within the 

meaning of Art.7. This point was consi- 

dered by the Burma High Courtin Sewa- 
ram v. Lachminarayan (1), and I agree with 

‘that portion of the judgment of Maung Ba, 

‘J., where Art. 7 has been applied on the 
footing that a motor-car driver is an arti- 
san. ING 

In this view of the matter I dohold that 
the point of limitation has been errone- 

‘ously decided by the lower Appellate Court 


‘and the plaintiff's suit ought to have been - 


dismissed on the ground of limitation. The 
Rale is accordingly made absolute and the 
decree passed by the Court below is dis- 
charged. The 


‘party. There will be no order for costs of 
‘this Court. 
> ON, Order accordingly. 

(1) 5 Rang.477, AIR1927 Rang. 279; 104 “Ind, 
Oas. 520, : \ 


OUDH CHIEF COURT 
Second Civil Appeal No. 86-of 1935 
January 25, 1937 


Smith, J. 
Bhaya PARMESHWAR SINGH 
—PLAINTIFF-—APPELLANT 
versus 
BAIS NATH AND oTAERS— DEFENDANTS 
d | —RESPONDENTS 
Words and Phrases—'Bila intiqal’ in compromise 
. deed—Meaning af—Finding as to meaning of the 
words—Whether one of fact—Interpretation, if open 
to question in second appeal—Compromise—Construc- 
tion—Court, if can look outside deed for evidence as 
- to real meaning. 


The. words ‘bila intiqal’ in a compromise mean - 


free of all charge or incumbrance. 

A finding as to the meaning of the words ‘tila 
intigal’ in a compromise must be regarded as a 
finding of fact. It is very doubtful if the interpre- 
tation is épen to question in second appeal, 
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costs of the Court below from the opposite - 
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Held, “that the Court was right in looking outside 
the deed of compromise for evidence as to ita real 
meaning. 

S.C. A. against the decree of the Addi- 
tional Subordinate Judge, Gonda, dated 
February 18, 1985, setting asidethe decive 
of the Munsif, Gonda, dated November 30, 
1934. 


Mr. Radha Krishna, for the Appellant, 
Mr. H. H. Zaidi, for the Respondent. 
Judgment.—This is a second appeal 
from a decision, dated February 13, 1935, 
of the learned Additional Subordinate 
Judge of Gonda, by which he allowed an 
appeal from a decision dated November 
30, 1934, of the learned Munsif of Gonda. 
The facts are that one Mazhar Husain, 
who died in 1905 had 8 annas 6 pies share 
in a certain mahal in a village called 
Raniapur. On the death of Mazhar Hussain 
there was a dispute about the above 
property between his widow, Musammat 
Fatima, and his brother, Haider Husain. 
The parties settled the dispute on the basis 
of an 11 pie share going to Haidar Husain, 
but the question is whether that share 
went to Haidar Husain without any power 
of transfer, or whether he became absolute 
owner of it. The discussion of that ques- 
tion I postpone for the present. What 
actually happened was that Haider Husain, 
who is now dead, on June 1, 1916, mort- 
gaged with possession the 11 pie share in 
question to one Idu Shah and Idu Shah's 
brother Buddhu Shah. Buddhu Shah after- 
wards died leaving five sons. On May 26, 
1925, Idu Shah and Shukr Ali Shah, one 
of the sons of Buddhu Shah, sold one-third 
of their mortgagee rights toone Baij Nath, 
and on that same date Baij Nath executed 
a ‘kabuliyat’ in favour of those same two 
men in respect of the remaining two-thirds 
of the property, which he was to hold for 
five years, at an annual rental of Rs, 14-10-8, 
In this way Baij Nath came into posses- 
sion of the whole of the 11 pie share in 
question. On November 9, 1928, Musammat 
Fatima and ker two daughters gave a 


. lease for 25 years of the entire 8 anna 6 


pie share to Bhaya Parmeswar Singh, the 
plaintiff in the present suit. Failing to 
obtain possession of the 11 pie share refer- 


_Ted to above, Bhaya Parmeshwar Singh 


brought the present suit for possession of 
it, together with mesne profits. The suit 
specified definite plots of land, which 
appear to have constituted the 11 pie 
share which went under the compromise 
to Haidar Hussain. The plaintiff's suit 
was resisted by Baij Nath, by Idu Shah 
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and by the five sons of Buddhu Shah. 
Along with them were made defendants 
Mtusammat Fatima and her two daughters, 
and certain other persons who are co- 
sharars in the village, but do not appear 
to have been interested in this particular 
dispute. ; 

One of ihe main questions in the trial 
Court, and the only point that was raised 
before the learned Additional Subordinate 
Judge and before me was the meaning of 
a certain passage in the compromise of 
April 4, 1906. between Musammat Fatima 
and Haidar Husain. That passage runs 
as follows :— . 

“Min Jumla uske 11 p'e hissa banam Haidar 
Husain Uzrdar bila intigal wa hissa 7 anna 7 pie 
banam muddaiya bila ikhtiyar intiqal darj khewat 
farmaya jawe.” 

. The real dispute relates - only to the 
words “bila intiqal.” The contention for 
the- plaintiff: was that those words meant 
“without power of transfer”, that is to say, 
that they had the same meaning as the - 
expression “bila ikhtiyar intiqal” that 
appears just afterwards in the passage 
above quoted.’ 

The learned Munsif acceded to that con- 
tention, and he accordingly decreed the 
plaintiff's suit for possession of the plots 
concerned, together with Rs. 60 as mesne 
profits. The seven defendants who had 
‘contested the suit preferred an appeal,” 
which was disposed of by the learned Addi- 
tional Subordinate Judge. He interpreted 
~ the words “bila intiqal” in the sense con- 
tended for by those defendants, namely that 
they meant free of all charge or incumbran- 
ce.’ He accordingly found that Haidar 
Husain was the absolute owner of the 11 
pie share referred to in the comprcmise, 
and he allowed the appeal of the contesting 
defendants and dismissed the plaintiff’s 
suit with costs. The plaintiff has now pre- 

ferred this second appeal. 

It seems tome that the finding of the 
learned Additional Subordinate Judge as 
to the meaning of the words “bila intiqal” 
must be regarded as a finding of fact. In 
acase reported in Badri Prasad v. Raj 
Kunwar, A. 1. R. 1923 All. 337 (1), the 
- English decision reported in (Chatenay v. 
Brazilian Submarine Telegraph Co., (1891) 
10. B. 79:2) was followed. It was said 
in that decision (at page 85): 

‘Tke expression ‘construction’ as applied to a 
dccument, at all events as used by English Jawyers, 
includes two things: first, the meaning of the words; 

(l; A IR 1923 All. 337; 75 Ind. Cas, 688. 
ae gen 1 QB 79; 00 L JQ B 295; 63 LT 739; 39 


* Page of (1891) 1 Q. B.Ed] 
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and sezondly, their legal effect, or the effect which 
is to be given to them. The meaning of the 
words I take to be s question of fact in all cases, 
whether we are dealing with a poem or a legal 
document. The effect of the words is a question 
of law.” i 

This English decision, as well as the 
decision of the Allahabad High Court men- 
tioned above, were referred to by a learned 
Judge of the Court, (Ashworth, J:) in a 
case reported in Sitla Baksh Singh v. Gulab 
Singh, 3 O. W.N. 213 (3). In the course 
of tbat decision it was said with reference 
to the English decision : - 

“The decision is authority for the following pro- 
position: A term may, in common usage, mean 
one or more than one thing. The determination of 
the meaning vf a term in common language is a 
question of fact but the determination ofthe effect 
in a document of the use cf the temas, that is to 
say, the determination of what the person execu- 
ting the document intended tomeanis a question 
of law.” 

The English decision was definitely 
followed in two decisions of the Lahore 
Hizh Court reported in Dal Singh v. Pluiman, 
A.J. R. 1923 Lak. 626 (4), and Shankar 
Dass v. Mansa Ram, A.J. R. 1925 Lah. 150 
(5). If, as'has been held by the learned 
Additional Subordinate Judge in the present 
case the words “bila intiqal” meant free 
of charge or incumbrance, it is clear to 


-my mind that no legal question remained . 


as to the effect of them, since on_ that 
interpretation it cannot be ccntended that 
Haidar Husain had only a life-interest in 
the 11 pie share in the property. Since, 
however, the construction put ‘upon the 
English decision by Ashworth, J. in the 
decision of this Court to which reference 
has been made above Jends some support 
to the view that a question of law never- 
theless remains, it is to be determined 
what the persons executing tle deed of 
compromise intended to mean. I proceed 
io explain how the learned Additional 
Subordinate Judge arrived ut the meaning 
he attributed to ihe two words ‘bila 


intiqal”. He referred to some oral evidence 
given in tLe case, and also to some 
documentary evidence. One - Murtaza 


Husain, a wilness examined on behalf of 
tLe plaintiff, is a brother of Mazhar Husain 
and Haidar Husain. He signed the deed 
(Ex. 3), as a witness. 
Acesrding to his evidence, the 11 pie 
share was given to Haidar Husain for his 
lifo only, without any right of transfer. 
This witness, however, said that it was 


(3) 3 O W N 213; 93 Ind. Cas. 927; A I R 1926 Oudh | 
360; 130 L J 563: L R 7 A(O) 84, 

(1) A IR 1923 Lah. 626; 80 Ind. Cas. 264, 

(5) A I R 1925 Lah, 150; 78 Ind. Cas, 36° 
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provided by the compromise that after 
Haidar Husain’s death Musammat Fatima 
would get that 11 pie share but, as the 
learned Additional Subordinate Judge has 
pointed out, no such provision does, in 
fact, appear in the compromise. On the 
other hand, one Mirza Farzand Ali, a 
cousin of whom is married to Murtaza 
Husain, was examined on behalf of the 
defendants. According to him, it was 
settled that Haidar Husain should become 
the absolute owner of the 11 pie share, it 
being further agreed that Musammat 
Fatima would be liable to pay any charges 
on the property. In this connection it 
should be noted that Murtaza Husain said 


in the course of his evidence that there . 


was a mortgage deed executed in the year 
1887 in respect of the 8 anna 6pie share 
concerned. As regards the documentary 
evidence, a copy, Ex. A-5, was produced cf a 
statement made by Musammat Fatima on 
April 4, 1906, in the course of tho mutation 
case in connection with which the com- 
promise Ex. 3 was arrived at. In the 
course of that statement she asked that 
1) pies cf unmcrigaged property be 
entered in the name cf Haidar Husain, and 
the rest of it, including the mortgaged 
share, be entered in herown name. The 
learned Additional Subordinate Judge was 
of opinion that this statement indicates that 
the words “bila intiqal’ meant free of 
mortgage. 

It was contended by the learned Counsel 
for the plaintiff-appellant that the learned 
Additional Subordinate Judge was not 
entitled to go outside the compromise itself 
with a view to ascertaining its meaning. 
He referred to s. 92 of the Evidence Act. 
On the other hand reference was mede 
by the learned Counsel for the defendants- 
respondents to e. 93 of the Evidence Act. 
In my opinion the learned Additional Sub- 
ordinate Judge was right in looking outside 
the deed of compromise for evidence as 
to its real weaning. The words “bila 
intiqal” were certainly ambiguous, as is 
sufficiently shown by the fact that they 
have been interpreted in quite different 
senses by the two ‘Courts below. The 
expression was also defective, since it 
requires the addition ofthe word “ikhtiyar” 
to give it the meaning contended for by 
the plaintiff and, standing by themselves 
the words do not properly convey the mean- 
ing “without incumbrance.” As first sight is 
would appear very difficult to interpret 
the words as meaning “without charge or 
incumbr&nce”, but, as was pointed out by 
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the learned Counsel for the respondents, 
a common phrase used in documentis of 
transfer to convey the meaning “free from 
incumbrance is “har qism ke intiqalat wa 
barse pak wa saf", the word “intiqalat”, 
(properly speaking “transfers”) appearing 
side by side with the word “bar” ("in- 
cumbraces”). It would, therefore, appear 
to be perfectly possible that the expres- 
sion “bila intigal" in the compromise was 
intended as an abbreviated form of the full 
expression quoted above, especially in 
view of the fact, as has been pointed out 
already, that the contention of the plaintiff- 
appellant requires the addition of the word 
“ikhtiyar” between the words “bila” and 
“intiqal”, and that tke full expression 
“bila ikhtiyar intiqal” actually appears just 
afterwards in the deed of compromise 
with reference to the rights of Musammat 
Fatima. My attention was invited to the 
fact mentioned in the judgment of the 
learned Court below that in a pre-emption 
case in the year 1918 Haidar Husain wag 
held to possess only a life-interest in this 
property, but that decision was no} between 
the present parties, and it is not contended 
that it operates as “res judicata” for the 
purposes Of the present cases. On the: 
whole, I can see no sufficient reason for 
rejecting the interpretation put ‘by the 
learned Court below upon the words “bila 
intiqal”, even if that interpretation is 
open to question in second appeal, on 
which point, for the reason I have given 
I entertain considerable doubt. , 

The result is that this second appeal 
fails, and is dismissed with costs. 

N. Appeal dismissed. 





LAHORE HIGH COURT .- 
Second Civil Appeal No. 344 of 1936 
May 29, 1936 
Jat Lat, J. 
FAIZ MUHAMMAD AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
ALLAH DITTA AND otarrs—Dergnpantg— 
RESPONDENTS 
Custom (Punjab)—Proof—Analogy—Custom cannot 
be proved by analogy. 
The existence or otherwiss of a custom cannot be 


decided merely by analogy. There is no such thing 
as a general custom. J 


S. C. A. from the decree of. the Senior 
Sub-Judge, Jullundur, dated Ja 
15, 1936. ae 
Mr. Achhru Ram, for*the Appellants. 
Messrs. Mehr Chand Mahajan and Yash- 
pal.Gandhi, for the Respondents, 
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. Judgment.- The appellants are pro- 
prietors ofthe site of a house in Julluno- 
dur City. The respondent Allah Ditta is 
the owner of the materials of the house. 
He has mortgaged his right of residence to 
the respondent Faqir Chand with posses- 
sion. The appellants instituted a suit for 
Possession of the site and one-third of the 
courtyard on the ground that there was a 
denial of their title and by the custom 
prevailing in the town: and attaching to 
the land in dispute, the tenant Allah Ditta 
had no right to mortgage his right of resi- 
dence, and if he did so, he incurred for- 
feiture of his tenancy. The learned Senior 
Subordinate Judge on appeal has held that 
there has been no 
the appellants so asto incur liability to 
forfeiture of tenancy of Allah Ditta. This 
isa finding of fact and cannot be attack- 
ed on this second appeal. Moreover, this 
finding is, in my opinion, correct onthe 
evidence produced. The next question is 
whether there is a custom prohibiting 
tenants of the character of Allah Ditta 
from mortgaging their rights, and if there 
is such a custom, whether the result is for- 
feiture of 
whether the landlords are entitled to eject 
the alienee. The learned Senior Subordi- 
nate Judge held firstly that the case was 
not governed by the agriculturai custom 
as is menticned in para. 236.of Rattigan’s 
Digest of Customary Law. He subsequently 
makes a remark that the judgments pro- 
duced by the plaintiffs do not establish 
their case and then proceeded to discuss 
the question of forfeiture. An application 
was made by the appellants for a certifi- 
cate under s. 41, Punjab Courts Act. It 
was refused on the ground that the 
Senior Subordinate Judge did not decide 
any question of custom but that he decided 
only the question of forfeiture by denial. 

A preliminary ‘objection is taken that 
this appeal isnot competent without a 
certificate because, in spite of the refusal 
of the Senior Subordinate Judge to grant 
a certificate, he did decide the question of 
custom. Anexamination of the copies of 
judgments produced by the appellant shows 
that the judgments relate to the question 
of custom, and the Judge held that the 
fact that a landlord is entitled to succeed 
in the case of a sale did not necessarily 
mean thathe also had the same rights in 
the case of a mortgage. On the face of it, 
it: was a decision on the question of cus- 
‘tom, butit may be that. the Senior Subor- 
dinate Judge has misunderstood the whole 
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case especially in viewofthe defective 
frame of issue No. 2. In order, therefore, 
to avoid the necessity of aremand, Coun- 
sel agreed to argue the question of custom 
before me and I. have heard them. So far 
as the material placed before the Senior 
Subordinate Judge is concerned, it was not 
sufficient to establish any custom, whereby 
in the case ofa mortgage with possession 
the landlords are entitled to eject the 
mortgagee crto forfeit the tenancy; but 
Mr. Achhru Ram has cited Bug v. Asad Ali 
(14, a judgment of a Division Bench of the 
Chief Coart of the Punjab, from the town 
of Jullundur in which on a mortgage of 
his rights bya tenant the mortgagee was 
ejected though it was held that it'did not 
necessarily mean that the tenancy. was 
forfeited. In the first instance this judg- 
ment does not appear to have been cited 
before the Senior Subordinate Judge, and 
secondly, the judgment proceeds mainly on 


the analogy ofthe so-called general cus- 


tom prevailing .in the villages. In my 
opinion the existence or otherwise of a 
custom cannot be decided merely by ana- 
logy and it has now been held that there 
is no such thing as a general custom. The 
main ground, therefore, on which the de- 
based does not. hold 
good anylonger. I have already stated 
that this judgment does not appear to have 
been cited before the learned Senior Sub- 
ordinate Judge. . i 

“Ina recent judgment relating toa sub- 
urb of Jullundur City, the custom propound- 
ed by the appellants has been negatived. 
This judgment was cited before the Senior 
Subordinate Judge. It is reported as 
Muhammad Mahmud Khan v. Laja Mal (2). 


It is probable that this judgment is also of 


no material help because it does not relate 
to Jullundur town, but it was forthe ap- 


pellants to establish the custom afirma- 


tively and, in my opinion, they have not 
succeeded in doing so.. I, therefore, dismiss 
this appeal with costs. 

N. 


(1) 75 P R 1897, 
(2) AIR 1934 Lah 289; 151 Ind. Cas, 209; 36 P L 
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R 495; 15 Lah 683; 7 R L108. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 259 of 1935 
January 25, 1997 
Nayavotry, J. 
Musammat KADIRUNNISA—PLaIntirE 
--APPELLANT 
versus 
Musammat TAHIRUNNISA— 
DErENDANT—RESPONDENT 

Muhammadan Law—Gift—Donor executing deed 
intelligently Donee placed in such possession as 
donor herself enjoyed—Deed, validity of. 

Where it was found by both the lower Courts that 
the donor was not suffering from paralysis as al- 
leged, atthe time when she executed the deed of 
gift in favour of her great-grand-daughter and that 
she executed thedeed of gift intelligently and 
actually placed the donee in such possession as she 
herself enjoyed : 
~ Held, that the deed was validly executed and could 
not bechallenged in second appeal. Thumman v. 
Hussain (1), distinguished, Sheikh Mohammad- 
Mumtaz Ahmad v. Zubaida Jan (2) and Zahuran v. 
Abdus Salam. (3), referred to. 


S. C.A, against an order of the Sub-Judge, 
Rae Bareli, dated May 17, 1930, confirming 
the judgment and decree passed by the 
Munsif, Dalmau, dated February 26, 1935. 

Mr. Nasir-ullah Beg, fcr the Appellant. 

- Mr. Siraj Hussain, for the Respondent. 

' Judgment.—tThis is a plaintiff's appeal 
against an appellate judgment and decree 
of the learned Civil Judge of Rae Bareli- 
affirming the judgment and decree of the 
Court of the Munsif of Dalmau dismissing 
the plaintiff's suit with coals. 

- The following pedigree will serve to 





elucidate the relationship between the 
parties: 
LAL KHAN— 
daa Baagridan 
| | 
Musammat Musammat Khuda 
Asiran, Bashiran, Baksh 
died died Khan= 
issueless issueless Musammat 
Najmulnisa 
widow 





| 
Musammat Qadir- 


| 
Mohammad Alim Khan, 
d unnisa, plaintiff, 


Dea 


l.. 
Musammat Najja 
Bibi, widow 


Musammat Tahirun- 
nisa, defendant. 

Lal Khan was the owner ofa one anna 
11-7/8 pies share in Mauza Amrupur in 
Pargana Salon in the District of Rae Bareli; 
on his death he left his widow, Musammat 
Baqridan and his two daughters, Asiran 
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and Bashiran, who died issueless. Khuda 
Baksh and Mohammad Alim Khan are also 
dead and Musammat Baqridan who, had 
survived all her children was admittedly 
an owner of 191-576 share in her husband's 
property. Musammat Baqridan died in 
November 1929, but she had, in her life: 
time, executed a deed of gift in favour of 
her great granddaughter Musammat 
Tahir-unnisa, the defendant. On the death 
of Musammat Baqridan, the plaintiff Qadir- 
unnisa as her granddaughter sought 
mutation of names in her favour in the 
Revenue Court. In these Revenue Court 
proceedings in connection with mutation 
of names, Musammat Tahirunnisa set up a 
deed of giftin her favour alleged to have 
been executed by Musammat Baqridan, and 
filed objections in the Revenue Court to 
mutation being effected in favour of the 
plaintiff. An order for mutation of names 
was passed in favour of the plaintiff but on 
appeal, the defendant Tahirunnisa su- 
eceeded in getting that order set aside. 
Qadirunnisa, therefore, filed her suit in the 
Oourt of the Munsif of Dalmau for actual 
proprietary possession over one anna and 
11-7/8 pies zamindari share on the allega- 
tions that she alone was the keir of Musam- 
mat Bagridan under the Muhammadan 
Law and the deed of gift alleged io have 
been executed by Musammat Bagridan in 
favour of Musammat Tahirunnisa was 
invalid as Musammaét Baqridan at that time, 
was suffering from paralysis and was 
unable to understand the transaction to 
which she had put her signature. It was 
also urged on behalf of the plaintiff that 
delivery of possession in pursuance of the 
deed of gift had not been effected and that 
the deed of gift was, therefore, invalid in 
law. 
The defendant Musammat Tahirunnisa 
filed her written statement and contended 
that Musammat Baqridan had executed the 
deed of giftin her favour on September 14, 
1928, and had delivered possession of the 
property gifted to her, and that she was 
not suffering from paralysis at the time 
when she executed the deed of gift and 
was fully capable of understanding matters 
and had, out of natural affection, executed 
the deed of gift in the defendant's favour, 

Upon the pleadings of the parties, the 
learned Munsif framed the following 
issues:— 

1 (a) Did Musammat Baqridan execute 

the deed of gift Ex. A-3 ? 
(b) Is it valid and binding ? 
2, Whatis the extent of the plaintiff's 
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share in the inheritance of Musam- 
mat Baqridan ? 

3. To what relief, if any, is the plaintiff 

°” entitled ? 

The learned Munsif decided issue No. 1 
(a) and 1 (b) in the affirmative and in 
favour of the defendant. He decided issue 
No. 2 in favour of the plaintif, and in view 
of his finding on issue No. l (a) and 1 (b), 

he dismissed the plaintiff's suit with ccsts. 
` The plaintiff went upin appeal before the 
lower Appellate Court, and the learned Civil 
Judge of Rae Bareli upheld the findings of 
the trial Court and dismissed the appeal. 

Dissatisfied with the judgments and 
decrees of the lower Courts the plaintiff has 
filed this second appeal. I have heard the 
learned Counsel forthe plaintiff-appellant 
at some length. In my opinion there is no 
force in this appeal. The findings of the 
two lower Courts are that Musammat 
Baaridan was not suffering from paralysis 
at the time when she executed the deed of 
gift in favour of Musammat Tahirunnisa, and 
that she executed this deed of gift fully 
understanding the effects thereof. The 
- lower Courts also came to a concurrent find- 
ing that delivery of possession of the 
gifted property was made in favour of the 
donee. The lower Appellate Gourt has 
held that, there was all the delivery of 
possession that could be possible under the 
circumstances and the donor did all that 
lay in her power in putting the donee in 
the same kind of possession which she 
herself enjoyed. The learned Munsif, 
whose finding was upheld by the lower 
Appellate Court, has held that Musammat 
Baqridan was not herself in actual posses- 
sion of the property gifted but that it was 
being managed by Musammat Najja Bibi, 
the mother of the defendant who realised 
rents from tenants. He has further held 
that under such circumstances actual 
delivery of possession of the zamindari 
share was not needed, and that rents were 
realised by Khaliq and Akhalq Ahmad, 
the husband of the defendant, and by 
Iqbal Muhammad, and that Khaliq was a 
servant of Najja Bibi and that Iqbal 
Muhammad was a relation of the deceased 
husband of the defendant. He further 
found that Musammat Basa, the’ grand- 
mother of the defendant lived with Musam- 
mat Najja Bibi and that rents were 
realised by Khaliq and paid to Musammat 
Basa as is proved by the sworn testimony 
of the defendant, which he believed. He, 
therefore, held that the de facto guardian 
of the minor Musammat ~Tahirunnisa 
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received delivery of possession of the gifted 
property on behalf of the minor at the time 
when deed of gift was executed and that 
delivery of possession was in accordance 
with the Muhammadan Law and that the 
deed of gift was binding. 

In face of these concurrent findings of 
the lower Court this second appeal of the 
plaintiff has got no force. It has, however, 
been argned by the learned Counsel for 
the plaintiff-appellant that the facts found 
by the lower Court do not constitute 
delivery of possession to the donee; and 
reliance is placed upon a decision of this 
Court reported in Jhumman v. Hussain, 
70. W. N. 1058 (1). In my opinion the 
principle underlying that decision cannot 
really kelp the plaintiff-appellant in the 
present case. On the other hand, the 
learned Counsel for the defendant-respon- 
dent relies upon a decision of their Lord- 
ships of the Privy Council reported in 
Sheikh Muhammad Mumtaz Ahmad v. 
Zubaida Jan, 16 I. A. 205 (2) in which it 
was held that a declaration by the donor in 
the deed of gift that possession had been. 
given binds the heirs of the donor and 
possession once taken cannot be invalidated 
by any subsequent change of possession. 
He has argued on the strength of this 
ruling that Musammat Qadirunnisa, the 
plaintiff, who claims to be the heir of Musam- 
mat Baqridan, cannot dispute the declara- 
tion made by Musammat Baqridan in the 
deed of gift that she had given possession 
over the gifted property to her minor great- 
grandchild, Musammat Tahirunnissa (under?) 
the de facto guardianship of the latter's 
grandmother Musammat Basa. He has 
also relied upon an observation in the 
ruling relied upon by the plaintiff-appellant 
and cited above, namely Jhumman v. 
Husain, TO. W. N. 1058 (1) that where a 
case has not been stated in any of the 
Courls below, it cannot be raised in second 
appeal. He argued that ground No. 4 of 
the memorandum of appeal, raises a 
question which was never argued in the 
Courts below. He has also relied in this 
connection upon a Bench decision of this 
Court reported in Zahuran v. Abdus Salam, 
70. W. N. 88 (3) in which it was held that 
where the donor (lady) had merely pro- 
prietary, and not actual possession of the 
land gifted, and she executed a deed of 
gift evidencing her intention to make a. 

(2) 70 W N 1058; 129 Ind. Cas.161; AI R 1931 
Oudh 7; Ind. Rul. (1931) Oudh 81. 

(2) 16 1 A 205; 11 A 480; 5Sar. 433 (P 0). 


(3) 70 W N 88; 123 Ind, Cas. 857; AIR 1930 
Oudh 71; 5 Luck, 597; Ind. Rul. (1930) Oudh 201. 
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gift of her property and registered the 
deed, thereby giving publicity to her 
intention to make gift and placed the donee 
in possession of the gifted property, the 
possession being of the same nature as she 
herself had and finally authorised ths 
donee to appropriate the profits of the 
gifted property and to obtain a partition 
thereof at any time he thought fit to do so, 
that the deed of gift was not invalid by 
reason of absence of actual delivery of 
Possession inasmuch as such possession 
asthe property gifted admitted had been 
given. 

In my opinion this appeal is alare con- 
cluded by findings of fact arrived at by 
the two lower Courts, namely, that 
Musammat Bagridan was not suffering from 
paralysis at the time when she executed the 
deed of gift in favour of her great grand- 
daughter, the defendant Tahirunnisa, and 
that she executed the deed of gift intelli- 
gently, and that she actually placed the 


defendant Tahirunissa in such possession 
of the gifted property as she herself en- 
joyed. ` 


The result, therefore, is that this appeal 
fails and is dismissed with costs. 
N. Appeal dismissed. 


— 


CALCUTTA HIGH COURT 
Civil Appeal No. 1781 cf 1933. 
February 27, 1936 
NASIM ALI AND Epcrey, Jd. 
` AMIR SPANO E An Laa 


KRISHNA OHAN! DRA BHOWMIK— 


DEFENDANT— RESPONDENT. 

Promissory note—Executant not receiving con- 
sideration—Obligation between him and holder, if 
created—Negotiable Instruments Act (XXVI of 
1881), s. 78—Manager of firm, holder of promissory 
note—He, electing to treat payment to firmas pay- 
ment to himself—If amounts to payment to holder— 
Debtor, if discharged from liability. 

Where the defendant executant has not received any 
consideration for the promissory note, the negotiable 
instrument does not create any obligation between 
the holder and the defendant, 

Under s. 78, Negotiable Instruments Act, payments 
must bemade tothe holder, but ifthe holder of the 
promissory note elects to treat the payment to his 
firm as the payment to himself, the payment is a 
payment tothe holder within thes meaning of s. 78, 
Negotiuble Instruments Act, and the debtor is dis- 
charged from the liability under the promissory 
mote. Field v.'Carr (|), referred to. 


C. A. from the appellate decree of the 
Sub-Judge, 2nd Court, Mymensingh, dated 
May 4, 1933. 

Messrg, Gopal Chandra Das and Bhuban 
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‘contended on behalf of the plaintiff that 
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Mohan Saha, for the Appellant. 

Messrs. Rajendra Chandra Guha 
Amiya Kumar Som, for the Respondent. 

Judgment.—This appeal arises out cf a 
suit fcr recovery of money due on a promis- 
sary note for Rs. 1,000. Tke plaintiffs 
case is that he lent Rs. 1,000 to the defen- 
dant in cash on the basis of this handnote. 
The defendant denied this. The Courts 
have come tothe conclusion that the defen- 
dant did not receive Rs. 1,000 as considera- 
tion for the handnote in question. The suit 
has been dismissed by the Courts below. 
Hence this second appeal by the plaintiff. 

In view of the concurrent findings of 
the Courts below that the defendant did 
not receive any consideration for this 
promissory note, the negotiable instrument 
did not create any obligation between the 
It is, however, 


and 


as the defendant’s case is that he executed 
the promissory note in consideration of the 
adyances made by the firm cf which the 
plaintiff is the managing partner, and as 
no payment was made to the plaintiff who 
is the holder of the negotiable instrument, 
the defendant is liable to pay the amcunt 
mentioned in the handnote to the plaintiff. 
I am unable to accept this contention. 
From the evidence of Abhoy Saha, whom 
the learned Judge has believed, it appears 
that at the time of settlement of ac- 
counts between the Firm of which the plain- 
tiff is the managing partner and the Firm 
of which the defendant is the managing 


partner, a certain quantity of jute worth: 


Ks. 1,060 delivered by the defendant Firm 
to the plaintiff Firm was accepted by the 
Plaintiff in full discharge of the cbligation 
under the handnote in question, and the 
Plaintiff agreed to return the promissory 
note in suit to the defendant. It is true 
that under s. 78, Negotiable- Instruments 
Act, payments must be made to the holder, 
but if the plaintiff, that is, the holder of the 
promissory note, elected to treat the pay- 
ment tohis Firm asthe payment to him- 
self, the payment was a payment to the 
holder within the meaning of s. 78, Negoti- 
able Instruments Act and the debtor was 
discharged from the lability under the pro- 
missory note. See Field v. Carr (1). ‘The 
Courts: below were, therefore, right in dis- 
missing the plajntifi’s suit. The appeal is 
accordingly dismissed with costs. 
D. Appeal dismissed. 


my (1828) 5 Bing. 13; 2 Mak P46; GIL J (050 P 
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OUDH CHIEF COURT . 
Civil Miscellaneous Appeal No. 31 of 1:36 
January 25, 1937 
Nanavotty AND Z1a-UL- Hasan, JJ. 
e Rani MANRAJ KUNWAR— 
APPELLANT ; 


versus 
Pandit S. P. SHUKLA— RESPONDENT 


Execution—Receiver, appointment of—When can 
be made—Applicant should show it is just and 
convenient that Receiver should be appointed—Civil 
Procedure Code (Act V of 1908), 0. XL, r. 1. 

A Receiver will not be appointed in execution of 
a decree asa matter of course, The appointment of 
a Receiver in all cases is subject to the pro- 
visions of O. XL, r. 1 of the Civil Procedure 
Code and no Receiver can be appointed in any 
case unless it appears to the Court that it is 
just and convenient that a Receiver should be 
appointed, Where no ground is alleged in the 
application for execution for such appointment, 
Receiver will not be appointed. It is for the 
applicant. to show that it is just and convenient 
that a Receiver should be appointed and not forthe 
opposite party to show cause why no Receiver should 
be appointed. Shambhu Nath Bakhsh Singh v. 
Balmukand Dikshit (1) and Mohammad Hussain 
Khan v. Amar Chand Paul (1), relied on. 

C. Mis. A. against the order of the Sub- 


tra Bara Banki, dated February 11, 
193 


Mr. Ram Prasad Varma, R.B, for the 
Appellant. 

Mr. Manohar Lall, for the Respondent. 

Judgment.—This is an appeal against 
an, order of the learned Civil Judge of 
Bars Banki appointing a Receiver in execu- 
tion of a decree. 

The respondent held a decree against 
a certain Nawab Muhammad Ali Khan 
. for a sum of about Rs. 16,000 passed by the 
Gourt of the Civil Judge of Lucknow. 
The appellant, Rani Manraj Kaur also 
held a decree against the same judgment 
debtor for a much larger amount. She 
applied to the Insclvency Court to have 
Nawab Muhammad Ali Khan adjudged 
an insolvent. This application, in which 
the respondent also joined but from which 
he subsequently withdrew, was dismissed 
on January 31, 1935, on the ground that 
the Lucknow Court had no jurisdiction to 
entertain it and a decree for costs was 
passed in favour of Nawab Muhammad 
Ali Khan against the applicant, Rani 
Manraj Kaur. The respondent attached this 
decree in execution of his own decree 
against Nawab Muhammad Ali Khan and 
while applying for execution as an attach- 
ing creditor, prayed that a Receiver be 
appointed in respect of certain ‘villages 
* mentioned in the application, belonging 
to Rani Manraj Kuar, judgment-debtor. 
This application was allowed by the 
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learned Civil Judge of Bara Banki who 
appointed a Receiver as prayed for by the 
respondent. It is against this order that 
the present appeal has been brought. 

We are of opinion that this appeal must 
be allowed. The Court below as well as 
the respondent seem to have thought that 
a Receiver can be appointed in execution 
of adecree as a matter of course; but 
this is not so. No doubt s. 51 ofthe Code 
of Civil Procedure prescribes the appoint- 
ment of a Receiver us one of the modes 
in which a decree can be executed: but 
the appointment of a Receiver in all cases | 
is subject to the provisions of O. XL, 
r.l of the Code and no Receiver can be 
appointed in any case unless it appears 
to the Court that itis just and convenient 
that a Receiver should be appointed. In 
Shambhu Nath Bakhsh Singh v. Balmukand 
Dikshit, 8 O. W.N. 677 (1), it was held. 
that according to the provisions of s.51. 
of the Code of Civil Procedure execution 
of a decree may be obtained by appoint- : 
ment of a Receiver but that the Court. 
is clearly invested by the same provisions . 
with a discretion and tke exercise of the 
discretion of allowing è decree to be execut- 
ed by appointing a Receiver is regulated `“ 
by the provisions of O. XL, 1. 1 of the 
Code. A similar view was taken. in 
Muhammad Hussain Khan v. Amar Chand 
Paul, 16 O. O. 238 (2). In the present case, 
in his application for execution dated 
August 29, 1935, the respondent did not 
even allege any ground on which he 
prayed for the appointment of a Receiver. 
Nor does the learned Civil Judge's order 
dated February 11, 1936, give any reasons 
for the appointment of a Receiver. The 
learned Judge has in fact placed the burden 
of proofon the wrong party inasmuch as 
he says : 3 

“No sufficient reason has been shown why the 
application should not be allowed." 

It was for the respondent-applicant to 
show that it was just and convenient that 
a Receiver should be appointed and not 
for the opposite party to show cause why 
no Receiver should be appointed. 

We, therefore, allow this appeal with 
costs, set aside the order of the Court 
and send. 
back the case to that Court to be disposed 
of according to law. z 
N. Oy Appeal allowed. 


(0 8 O W N 677; 132 Ind. Cas 349; A I R193) 
Oudh 307; Ind. Rul. (1931) Oudh 285, 
(2) 16 O O 238; 21 Ind, Cas, 283. 
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LAHORE HIGH COURT | 
Civil Revision Petition No. 830 of 1935 
March 21, 1936 i 
COLDSTREAM, J. 
RAM PARKASH—JUDGMENT-DEBTOR— 
; PETITIONER 


; Versus 
Firem HUKAM CHAND-RAJ KUMAR— 


Drecren-HOLDAR AND ANOTHER—JUDGMENT- . 


: Desror—Opposite PARTIES 

Civil Procedure Code (Act V of 1908), s. 
Transfer of case—Case tried by Judge with Small 
Cause Court powers—Successor of such Judge not 
having such powers—Transfer under orders of Dis- 
trict Judge—Orders passed after transfer, nature of 
——-Appealability of order. 

Section 24, Civil Procedure Code, contemplates the 
transfer ofa casefrom one existing Court to an- 
other. 

Wheree a dudgs invested with powers of 
Small Cause Court and trying the cass asa small 
cause suit is transferred and the succeeding Judge 
who is not vested with such powers tiansfers it 
under orders of District Judge to another Court, the 
presiding ‘officer of which also does not exercise 
small cause powers, the transfer is not a transfer 
from a Court of Small Causes and the order ulti- 
mately passed in ths case is not one which must be’ 
deemed to have been passed by a Court of Small 
Causes but must be regarded as having been pass- 
ed inthe exercise ofhis regular jurisdiction as a 


Subordinate Judge and it is therefore appealable. 


Bhagwati Pande v. Badri Pande (1), relied on. 

C. P. from an order of the Senior 
a ES Jullundur, dated August 19, 
1935. 

Mr. D. N. Aggarwal, 
tioner. z 

Mr. Mohammad Sharif, for the Opposite 

Party (Decree-holder.) 


Order.—On July 20,1932, an ex parte 
decree for Rs. 50 was passed in favour of 
the firm Hukam Chand-Raj Kumar against 
the firm Gujar Mal Ram Parkash by Mr. 
Ishwar Das, Subordinate Judge, Jullundur, 
in exercise of his powers as a Small Cause 
Court. 

Mr. Ishwar Das was vested with the 
powers of a Small Cause Court and passed 
the decree as one in a case triable by a 
Court of Small Causes. Ram Parkash ap- 
plied to have the ex parte decree set aside 
and Mr. Ishwar Dass's successor, Pandit 
Indar Kishan, who also exercised the 
powers of a Small Cause Court, accepted 
the application and set the decree aside. 
The same Judge then proceeded to deal 
with Ram Parkash's objection that he was 
not liable as a partner of the judgment- 
debtor firm. His decision was that this 
question was one to be determined by the 
executing Court on an application under 
O. XXI, r. 50, Civil Procedure Code, and 

, with this decision he “closed” the proceed- 


for the Peti- 
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ings. Ibis to be presumed that he intend- 
ed- that the decree against the firm should. 
remain unaffected. : . 
- The decree-holders proceeded to execute 
the decree against Ram Parkash and Gufat 
Mal, and in the course of the proceed-: 
ings, putin an application under O. XXI,: 
1. 50 to be allowed to execute it personally 
against them but before this application: 
was decided, Pandit Indar Kishan was 
transferred. He was succeeded by Mr. 
Narang. When the application came be-. 
fore Mr. Narang, be recorded an order that 
as he was not vested with the powers of a 
Court of Small Causes, the record should. 
be sent, in accordance with an order of the. 
District Judge, to the Court of the Sub- 
ordinate Judge, Sudder Sani, the presiding 
officer of which, a Subordinate Judge, also 
did not exercise Smal] Cause Court powers. 
The application was ultimately dealt with. 
by Sheikh Mohammad Akbar who granted. 
the decree-holder’s application passing an 
order that the decree could be executed 
against Ram Parkash. Ram Parkash ap- 
pealed to the Senior Subordinate Judge, 
who dismissed the appeal, holding that the 
order appealed against must be deemed, in 
view ofthe provisions of s. 24 (4), Civil. 
Procedure, Code, to be one passed by a. 
Court of Small Causes and was not appeal- 
able. Ram Parkash has come to this Court 
“praying for a revision of this decision. It 
is ‘contended that s. 24 (4), Civil Procedure 
Cade, does not apply, as the Court from 
which the proceedings were transferred 
under the orders of the District Judge to the 
Sudder Sani Court was not a Court of Small 
Causes, but a Court which (and this is ad- 
mitted), though it had jurisdiction to deal 
with a case under the provisions of s. 35, 
Provincial Small-Cause Courts Act, could 
do so only on the regular side, and could 
not be invested with Small Cause Court 
powers by the mere transfer of the csse 
to it, : 
It is also contended that in any case 
Sheikh Mohammad Akbar erred in passing 
the order objected to because the question 
of Ram Parkash’s liability was res judicata, 
the setting aside of the ex parte decree 
against him having absolved him from all 
liability under it. In view of my decision 
on this petition, it is unnecessary to con- 
sider the second contention. In my opi- 
nion there is force in the first contention. 
Section 24, Civil Procedure Code, contem- 
plates the transfer of a case from one exist- 
ing Court to another. It is admitted that 
at the time of the transfer there was no 


eon 


. of a Small Cause Court. 
-~ ded over by Pandit Indar Kishan was not 
-& Court of Small Causes established under 

- the Provincial Small Cause Courts Act, and 


- to 


357; (1931) AL 
(FB), 
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Subordinate Judge vested with the powers 
The Court presi- 


therefore when he was transferred, there 
ceased to existin Jullundur any Court of 
Small Causes in which the proceedings 
could remain pending, or to which they 
would automatically go under the provi- 
sions of s. 35, Small Cause Courts Act, 
although, no doubt, the Court of Pandit 
Indar Kishan; while he was presiding over 
it and dealing with Small Causes was a 
Small Cause Court for the purpose of s. 24 
(4), Civil Procedure Code. When Pandit 
Indar Kishan was transferred, the case came 
automatically into the file cf regular suits 
pending in ihe Court of the Subordinate 
Judge who succeeded him. That Court ad- 
mittedly had jurisdiction to try the case as 
a. Subordinate Judge's Court, there being 
at that time no Court in Jullundur having 
jurisdiction to deal with it as a Small 
Cause Court. Thereafter its transfer could 
not. be a transfer from a Court of Small 
Causes, such asis contemplated by s. 24 
(4). Civil Procedure Code. This view is 
consistent with the Full Bench decision of 
the Allahabad Court in Bhagwati Pande 
v. Badri Pande (1), the correctness of, 
which does not appear to have been ques- 
tioned by this Court. It follows that the 
order passed by Sheikh Mohammad Akbar. 
was not one which must be deemed to have 
been passed by a Court of Small Causes 


. but must be. regarded -as having been 


passed in the exercise of his regular juris- 
diction as a Subordinate Judge. 

The learned Senior Subordinate Judge, 
therefore, erred, in my opinion, in the exer- 
cise of his jurisdiction when he refused 
o entertain the appeal. Accepling the 
petition I set aside the Senior- Subordinate 
Judge's order and remand the case tobim 
for disposal-according to law. 

“oN, Petition accepted. 


(1) 54 A171; AIR 1931 All. 574; 138 Ind. Cas 
J 953; Ind. Rul. (1932) All. 181 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 368 of 1933 . 
February 11, 1936 
Guia AND BARTLEY, JJ. 
SECRETARY or STATE—APPELLANT 
VETSUS 5 
BHUPATI NATH DEB —ResPoNDENT. . 
Land Acquisition Act (I of 1891), s. 23—Valua- 
tion, principle of —Frontage to highway- or propin- 


quity and easy access to tt are elements to be con- 
sidered. 


The immediate contiguity toa highway, commonly 
called a frontaga, is a powerful eləmənt in the value 
of all Janis in populous localities. Whan frontage 
to a high road does not exist, propinquity and 
easy access toahigh road are equally undoubted 
elements of value. Metropolitan Board of Works v. 
McCarthy (VD, followed. 

C. A. from the original decree of the Cal- 
cutta Improvement Tribunal,‘ alcutta, dated 
September 7, 1933. | 

Messrs. S. C. Basak and Bijan K. Mukerji, 
for the Appellant. 

Messrs. Surendra Madhav Malik and 
Probodh Krishna Shome for the Respon- 
dent. mt fe 


Judgment,—This is an - appeal by 


the Secretary of State for India 
in Council,- against a decision - of 
the President, Caleutta Improve- 


ment Tribunal, enhancing an award of the 
Land Acquisition Collector, Calcutta, made 
in favour of the claimant, by Rs. 25,645, for 
reasons stated in the judgment of the 
learned President. It appears that the 
President granted certificate that the case 
was a ñt one for appeal on the ground that 
the Tribunal had for the first time perhaps 
extended a principle of valuation which 
the Collector had adopted in regard to small 


plots of land, to the determination of the 


market value of a fairly large-sized land 
on a common passage. In this connection 
it has to be mentioned, that the acquired 
premises were described in the Collector's 
award as “premises No. 670, Beadon Street, 


formed out of No. 67, Beadon Strect, 
(portion),” comprising an area 1 B. 
12e. 2ch. 36sq. ft. of land, could ba 


approached by a common passage varying 
from 12.to 16 feet in width and apart 
from that they were practically landlocked; 
and one of the material questions raised 
in the case before the ‘Tribunal’ was 
whether the- land should be valued as 
having a frontage on asewered ditch from 
Nilmoni Mitter Street, or having been in 
the third belt of an eighty feet belting from 
‘Beadon Street. As stated by the President 
-of the Tribunal in his. judgment, that was 
-the real issueinthe case. _ 

- The President expressed the definite 
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opinion in his judgment, that the method of 
valuation adopted by two experts examined 
in the case—one on the side of the claim- 
ant, and the other on the side of the 
Government, could not be accepted: and 
they had to be discarded for the reason 
that the experts represented extreme views 
of valuing the property inquestion. The 
course followed by the President of the 
Tribunal mentioned as the sound course to * 
follow in the matter of the valuation of 
the land, was “to apply a principle that 
has sometimes been followed by the Gol- 
lector," 'and to give the land in question 
75 per cent. of the value given to a third 
belt of a property having. frontage on 
Beadon Street. In the judgment of the 
President, there is no reference to the 
materials from which he came to the con- 
clusion that the Collector followed the 
principle mentioned. above, . but there is 
reference to “the acquisition of 69:6, Beadon 
Street, comprising an area of 10 chittaks of 
land” in his arder granting. leave to 
appeal to this Court, from which. it appears 
the Collector ‘he!d Rs. 2,400 per cotta, to 
be the reasonable value considering the 
size and situation of the land, and in 
considefation of the accepted. "award of 
premises No. 69-8, Beadon Street. It is 
impossible for us to deduce any principle 
from the Collector's award: 
above, and we do not appreciate the 
reason for accepting the state of things 
shown in the same, as indicating any 
principle. 

It may not be open to this.Court in an 
appeal from the decision of the Oalcutta 
Improvement Tribunal, to.go.into’ evidence 
in acase, for the purpose of ascertaining 
whether the valuation of the land in 
question, as made by the Tribunal, is proper 
or not; but on the judgment of the 
President of the Tribunal as it stands, 
there can be nodoubt that the method of 
valuation followed in the case. before us, 
‘was wholly unjustified. Tne President 
rejected the evidence of the valuers examin- 
‘ed as experis by the parties concerned, 
‘and then adopted as basis of valuation, 
“which we are unable to hold was based 
on any principle whatsoever and: there is 
absolutely no. doubt that the method. of 
‘valuation which the: President has acted 
upon, is not supported” by evidence.on re- 
‘eord. In the above view. of the. case, the 
decision of the President of the Walcutta 
Improvement Tribunal has.to be set aside. 


Ib is necessary to mention that in view - 
-e UP. Town, Improvement 


~of the real issue in, the case, as stated 
166—39 & 40 
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by the President in his judgment, whether 
the land in.question. should be. valued, as 
the. third, belt of an, eighty feet; belting from 
Beadon. Street, the principle must be re- 
cognised. . and kept, in view,. that. thé. im- 
mediate contiguity. toa highway. commonly 
called. a, frontage, ‘is: a, ‘powerful: “element 
in the value of all lands in populous 
localities, When. frontage to i high roa 
oes not exist, propinquity and easy. açe 
to. a high, road are equally. ay aee 
elements. of value: see Metropolitan. Board 
of Works v. McCarthy. (1), at p. 263*. On, this 
principle, the question. of, valuation ‘of, land 
in the.case. before.us,. must; in, our judg- 
ment, he. approached from this Standpoint, 
as to whether’ or not the land: acquired: ig one 
to which. the basis of valuation, by belts | on 
‘lands, haying frontage. on, Beadon. ‘Btreet, 
could be applied, or whether. the, ` only 
basis that could:réasonably ‘be adopted'i in 
-case of-land, of: this nature, which was practi 
cally landlocked: (as tnentioned’ by; the 
Collector inhis award), was: the: one. éppli- 
‘cable to-land. where frontage to a- highway 
does not exist, and propinquity and access 
to'a high,road are. the. matters ‘to. be taken 
‘into, consideration, in ‘determining’ the 
amount of compensation payable. for- ac- 
quisition. of such land. 

In view: of the. decision. we have ated 


mentioned. at, the judgment ofthe learned President 


of the Calcutta, Improvement ‘Tribunal 
cannot be.supported on. the ground stated. 
-by. him. The decision and decree against 
which this appeal is directed, are. set aside; 
and: the case. is remitted to the Tribunal 
for a fresh decision, in the light of the 
. observations contained. in the. judgment, on 
the. materials. already on ‘record, andi èn 
such further materials as ‘the. “parties 
concerned may. be advised. to: place. before 
the Tribunal in support of their respective 
cases. The. costs in this appeal will abide.the 
decision after remand; the hearing- fee. in, 
me Court is assessed. at 5: ee mohurs. 
Appeal allowed. 
a? ie EBL 243; 43.L JOP 385; 23:W R us; 
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. ALLAHABAD, HIGH COURT 
First Civil Appeal No. 502 of 1932: 
September 9, 1936, - | 
SULAIMAN, C. J. AND. BENNET; Ja 
SECRETARY or STATE-—APPELLANGD 
VETSUS- 5 i 
SUNDAR RAM AND ANOTHER - 


RESPONDENTS: 
Act (VELL ah 1918s, 


t 
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ss. 58, 10 (3), 10 (2)— Rate of compensation—Tribunal, 
if can fix rate midway between rates mentioned by 
parties—S. 10 (3), scope of-—Owner not making re- 
turns within two years—Tribunal, if can go beyond 


rate at which house is assessed—Exira compensation 
—When can be claimed. 


The Tribunal appointed under the U. P. Town 
Improvement Act, can record a finding fixing a rate 


which is midway between the two rates mentioned 
by: the parties, 


-. Under 8.10, sub-s, (3) of the Act, it ig only where 
the owner ofthe land or building has afterthe pass- 
ing of thé Town Improvement Act‘ of 1919, and 
within two years preceding the date with reference 
to which the market value is to be determined, 
made; a return under the Municipalities Act, that 
such rent is to be deemed to be the maximum 
amount allowable. Where there is nothing to show 
that the owner had made a return ‘within two years, 
and.: after the passing.of the Town’ Improvement 
Act, the Tribunal is not bound to fix. the market 
value of the propérty at the rate at which the house 
is ‘assessed but has power to go beyond it. 

Where the owner is occupying the building and 
it is likely. that he may be inconvenienced he is 
entitled to claim extra compensation. h ons 

. F. 0. A. from a decision of the Tribunal, 
Improvement Trust, Allahabad, dated 
August 11, 1932. ar 

Mr. Muhammat Ismail,. for the. Appel- 
lant. : Be? ee ee 
“Mr. I. B. Banerji, for the Respondents. 
Judgment.— This isan appeal by the 
- Secretary of State arising out. of certain 

land acquisition proceedings. The property 
acquired. was a, house No. 69 in Mirganj, 
within the Municipal limits of Allahabad. 
According to the finding of the Tribunal, 
it is situated within 50 paces of.the Clock 
Tower which isin the centre of the town. 
The house consisted of two rooms, two 
verandahs, One pucca court-yard and one 
latrine, on the ground floor and a pucca 
roof with a pucca room on the upper storey. 
The area of the house was 26 feet x 26 
feet and! it was situated at a distance of 
20 paces from the Grand .Trunk Road. 
The Land Acquisition Officer found that 
the Municipal taxes had. been assessed 
on the basis of Rs. 48 yearly (monthly 
appears to be a .mistake}, and thought 
that Rs. 5 per month after making deduc- 
tions ‘for repairs, elc, would be a fair 
amount, thatis, he thought that the rent 
fétched would be more, but the average rent 
per month might be taken to be Rs. 5 afler 
allowing for répairs, vacancies, etc. He 
then. calculated the value of the prop- 
erty at six per cent. per annum and 
awarded Rs.:,833 without awarding the 
owner any compensation on-.account of 
compulsory acquisition as Le thought that 
the building was,not in actual occupation 
of the owner. The Tribunal of the Im- 
provement Trust came- to -the conclusion 
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that the building was used by the claim- 
ant as his godown for storing sugar and 
also for the accommodation of customers 
who came from outsice. They estimated 
the proper rent as Rs. 8 per month. They 
accordingly awarded Rs. 1,800 as com- 
pensation at the rate of 163 years 
purchase, and also awarded Rs. 240 as 
the extra 15 per cent. for compulsory 


“ acquisition. 


In appeal the first point urged is that 
the Tribunal should not have fixed the 
rent at Rs. 8 per month, which was 
nobody's case, as Land Acquisition Officer 
had fixed Rs. 5 per: month whereas the 
claimant was claiming at the rate of 
Rs. 13 or Rs. 14. We cannot possibly. 
accept this argument. It was . ceflainly 
open to the Tribunal to record a finding 
fixing a rate. which was midway between 
the two rates mentioned by the parties. 
The second point urged is that the, house 
having, been assessed to Municipal, taxes, 
the Tribunal was bound to fix the value 
at that rate and has no power to . go 
beyond it. This contention is based on 
s. 10, sub-s. (3), cl. (g). But under that sub- 
section itis only where the owner of the 
land or builiding has, after the passing of 
the Town Improvement Act of 1919, and 
within two years preceding the date with 
yeference to which the market value is to 
be determined, made a return under the 
Municipalities Act, that such rent is to be 


‘deemed to be the maximum amount allow- 


able. In the present case there is nothing 
to show that the owner had made a return 
within ‘two years, and after the passing of 
the Town Improvement Act. For aught 
one knows, the Municipal tax might have 
been assessed on the report of some 
Municipal Officer long ago and the rate has 
remained unaltered. We are, therefore, 
unable to accept this contention. ; 

The third point argued was that this 
was nok a case in which any compensa- 


tion for compulsory acquisition could be 
-awarded. This contention is based on the 
. ground that under the proviso added to 
8. 10, sub-s. (2) of the schedule, compensa- 
tion cannot. be awarded unless, among 


other things, the buildings are in the 
actual occupation of the owner or oceupied 
free of rent by a relative of the owner; 
and land appurtenant thereto. It is urged 
before us that on the finding of the 
Tribunal the owner was not actually 
residing in the building -personally and, 
therefore, it cannot be considered to be in 
his actual occupation. We doenot think 
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that this isa proper interpretation to put 


on this section. Had the building been 
let out, the award for full compensation 


of its value would have been adequate , 


and there would have been no need of 
any extra compensation on account of 
compulsory acquisition; but. where the 
owner is-occupying the building and it is 
likely that he may be incoavenienced, he 
is entitled to claim extra compensation. 
He was using it for himself and, there- 
fore, it “was being occupied by him, 
though he might not himself have slept 
on the premises. We accordingly overrule 
this objection. The result is that the 
appeal'is dismissed with costs. 
N. . Appeal dismissed. 


LAHORE HIGH COURT - 
Seccnd Civil Appeal No. 1489 of 1433 
. May 20, 1935 
f COLDSTREAM AND Jar LAL, JJ. 
PEOPLES BANK cr NORTHERN INDIA, 
-Lrp.—PLAtntirg—APPELLANT 
VETSUS 
HAR GOPAL AND oranrs—Daren Dants— 
i RESPONDENTS. 

Company —Directors—Wilful breach of obligation 
as directors—Directors acting dishonestly in sanc- 
tioning loan—Liability of directors—Suit against 
directors —Limitation —Limitation Act (IK of 1903), 
Sch. I, Arts, 90, 36—Death of Director—Right to 
prosecute action, if survives—Onus of proof of 
exception to rule—Succession Act (XXXIX of 
1925), s. 303. 

A suit bya Bank alleging that in sanctioning a 
loan the Directors had acted dishonestly and that 
their conduct was such asto render them liable for 
the amount lost by th: Bank due to wilful breach 
of their obligation as Directors, is governed by 
Art, 90, Limitation Act, and not by Art. 
Peoples Bans of Northern India v. Har Gopal (2), 
followed, Bhim Singh v.’ Basheshar Nath (1), dis- 
sented from, ; 

Where aloan is taintad with dishonssiy and ths 
Directors are responsible for the loan, thay 
liable for the debt. 

“Lhe general rul2 a3 laid down ins. 303, Sucszes- 
sion Act, is that aright to prosecute an action sur- 
vives, It is for the person claiming examption from 
this ruletoshow that his case falls within the 
exception, A 

S. C. A. from.the decree of the District 
Judge, Gujranwala, dated June 12, 1933. 

Messrs. Bhagwat Dayal and Kish2n 
Dayal, for the Appellant. ‘ 

Messrs. Chaman Lal, J. N. Talwar and 
Madan Mohan, for the Respondents. 


Coldstream, J.—The suit out of which 
this appeal arises was instituted by the 
Peopies Bank of Northern . India to. re- 
cover asumof Rs, 2,143-13-1 from Fateh 
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Ali on the basis of a promissory note for 
Rs. 1,600 executed by him in favour o 
the Bank. It was alleged by the Bank that 
in sanctioning the loan the local directors 
of the Gujrat branch of the Bank, namely,” 
Gopal; Muhammad Ali and Gian 
Chand, had acted dishonestly and these 
persons were impleaded with Fateh ‘Ali as. 
defendants. Muhammad Ali and Gian Chand | 
did not contest the suit. Fateh Ali admit-_ 
ted his liability for the debt. The Sub- 
ordinate Judge, 2nd Class, passed a decrea 
against Fateh Ali for Rs. 2,143-13-1 with 
costs. Hé dismissed the suit against the 
local directors, as barfed by ‘time, holding’ 
that the Article of the Limitation Act ap- 


' plicable was Art. 36.° As regards the con- 


duct of the directors, he found it proved 
that they had been guilty of neglect but _ 


‘had not.been so wilfully negligent or. 


fraudulent as to be personally liable for | 
Fateh Ali's debt. The Bank appealed to 


` the- District Judge of Gujrat against the - 


Subordinate Judge's decision regarding — 
limitation and the liability of the local ` 
directors. The learned District Judge agreed 
with the trial Court in holding that the 
suit was one governed by Art. 36, Limites ` 
tion Act, following Bhim Singh v. Basheshar 
Nath (1), and dismissed the appeal. , At | 
the same time he recorded a finding that ` 
all three local directors were equally guilty © 
of wilful negligence, remarking that if the . 
suit against them had been within time, | 
he would certainly have held them jointly 
and severally liable for tha loss suffered by © 
the Bank. : - 
The Bank has now come to this Court 
on second appeal and itis contended be- 
fore us that the District Judge’s decision 
on the point of limitation is incorrect, the 
Article of the Limitation Act applicable 
being Art. 9) as was recently held by this 
Court in Civil Appeal No. 400 of 1933 
Peoples Bank of Northern India v. Har. 
Gopal (2). That judgment decided another | 
appəal by the Peoples Bank of India in 
a case in which the Bank had sought to 
recover from Har Gopal the present res-. ` 
pondent, the amount of aloan which ac-_ 
cording tothe Bank had been dishonestly | 
sanctioned by him and the other losal, 
directors of the Gujrat, Branch of the Bank. 
The question what article of the Limita- 
tion Act would govern a suit of that kind | 
was considered by the present Bench and . 


(1) 8 Lah. 167; 100 Ind, C2s.907;A IR1927 Lah, 
433; 28 PLR 363. > f 
(2) 162 Ind. Cas, 201; A I R1936 Lah, 2665 8R. Š LÉ 


862; 17 Lah, 262; 38 P L R 526, 
K 37 th. “g 
abi 2 
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the judgment set forth our reasons for hold- 
ing that, the proper article to apply would 
be Art. 90. There is nothing in the cir- 
cumstances of the present case to distin- 
gitish it sofaras the question of limitation 
is: concerted, from the case there dealt 
with. I would accordingly reverse the 
decision-of' the District Judge on this point 
ahd hold’ that this suit was within time, 
the’ misconduct itself complained of having 
occurred within three years of the institu- 
tion of the suit. i 

‘The finding by the District Judge, that 
the conduct of the three local directors 
was' such as to render them liable to the 
amount lost by the Bank, owing to the 
wilful’ breach of their obligation as direc- 
tore, was . justified by the evidence. My 
conclusion: is that the suit should have been 
decreed against the three directors, it not 
béing shown that the Bank could have 
decreased; their loss by some action which 
they ought-to have taken, but did not take. 
L. Har Gopal is dead and his two sons 
have been impleaded as his legal repre- 
sénitatives. The question now to be decided 
is whether a decree can be passed against 
them. It is‘contended on their behalf that 
the cause‘ of ‘action in this case having 
been against Har Gopal pérsonally does 
not’ survive against his representatives on 
the principle actio personalis moritur cum 


persona. Reliance is placed on a number `° 


of rulings in which Indian Courts have 
applied this principle to ¢ases not on all 
fours with the present one. _ 

In Civil Appeal No. 400 of 1933, Peoples 
Bank of Northern India v. Har Gopal, 
(2), to which reference has been made 
above, it was pcinted out that a remedy 
for a wrongful act which was not a mere 
tort but a breach of a yuasi-contractual obli- 
gation committed by a déceased person can 
be pursued against his legal representative 
where property- belonging to another person 


has been appropriated and added to his- 


estate. In the present care it is not est- 
ablished that the money lost to the Bank 


was appropriated hy Har Gopal, but I do 


not think that this fact affects the question 
of abatement in this case. Section 306, 
Succession Act, expressly provides that 
rights to prosecute all acticns survive against 
the executors and administrators of a per- 
som against whom the rights existed except 
causes cf action for defamation, assault as 
defined in tle Penal Code, or other personal 
injuries’ not causing the death of the per- 
son, of where, after the death cof the 
party, the relief sought-could not be enjoyed 


ahi 


us D2 `“ 


kh 


~ 
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or the granting of it would be nugatory. 
It may properly be assumed that the 
liability of legal representatives who are 
not executors or administrators is the. same. 
This was the view taken by a Full Bench 
of the Calcutta Court in Krishna Behary 
v. Corporation of Caleutia (3) where they 
were dealing with the question. whether a 
suit for malicious prosecution abated with 
the death of the plaintiff or could be con- 
tinued by his heirs who had not taken out 
administration to his estate. In the course 


of his judgment Maclean,.C. J., remarked : 

“We have been referred to various authorities in 
the Court of England upon the question ..... ut 
it seems unnecessary to go into those cases because . 
the law in India has been codified by s. 89, Probate 
and Administration Act (now s. 3306, Succession 
Act).” 


It is true that the words “or other 
personal injuries” have been read by some 
of the Indian Courts to include injuries 
such as malicious prosecution even where 
the plaintiffs sought to recover pecuniary 
loss arising out of the injury. This inter- 
pretation can be based only on the assump- 
tion that “other personal injuries referred 
to in s. 3068, Succession Act, must be in- 
juries ejusdem generis not only with as- 
sault but also with defamation. This inter: 
pretation was not accepted by the Calcutta 
Court, who in the case just cited observed, 
that to make the words ‘personal injuries 
include a case-of malicious prosecution would: 
be straining the language of the Legislature 
and placing upon it an unnatural and forced , 
construction. A Division Bench of the same 
Court following this ruling in Bhupendra 
Narayan v. Chandramonit Gupta (4) ex- 
pressed their dissent from the judgments of 
the Madras, Bombay and Patna Couris 
which took a different view, remarking that, 
having regard tothe language used they 
did not think that the Legislature intended 
to perpetuate in this country a doctrine 80 
archaic and unjust. Whatever, however, 
may be the correct view as to the revival 
of an uction for injuries of other kinds, 
there is no doubt in my mind that the pre 
sent case is not one of a personal. injury 
which could have caused, but did not | 
cause death. The general rule as laid-down 
in s. 306, Succession Act, is that a right 
to prosecute an action survives. It is for 
the person claiming exemption from this- 
rule to shew that his case falls within the 
exception and here this has not been shown. 
Lastly it is contended for Har Gopal's-son 
that the loss to the Bank is not proved. 


3) 31 C 993; 8 C W N 745. 
& 53C 987; 100 Ind, Oas. 286; A IR 1927 Cal 277. 
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But Fateh. Ali did not pay his debt. The 
loan was tainted with dishonesty -and the 
directors were-responsible for a debt which 
‘had been found bad. They are liable for 
‘this debt. I would, for all these reasons, 
-accept the appeal and modify ‘the decree 
so as.to make it executable in respect of the 
decretal amount not only against Fateh Ali 
but also against the estate of Har Gopal in 
the -hands of -his son for any balance not 
recoverable from Fateh Ali. The lower -Ap- 
pellate Court's order asto costs will stand 
‘and the appellants will have their costs 


“here against Har Gopal's sons. ° 
Jal ‘Lal, J.—I agree. 
Ne Appeal accepted. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 809 of 1934 
‘October 27, 1936 
BENNET, J. 
BATESB WARI PRASAD—PLaIntIFe 
—-APPELLANT 


Versus é 

‘SECRETARY or STATE—Derenpant ` 

——RESPONDENT 

Government of India Act, 1915, (5 &6 Geo. V, c. 61), 
3.°32—Secretary of State—Liabitity of—Benefit 
received by recovery of fine—Order .for restitution, 
if can be made against Secretary of State. 

There is no liability whatever of the Secretary of 
State for acts of the Courts or the consequences of” 
those acts. Even if the Secretary of State has 
derived some benefit by recovery of fines, the receipt 
of money by him does not-render him liable under 
a restitution order for the fines so recnvered, as he 
is not liable for acts and consequences of acts of 
Snipe officers. Secretary of State .v. Sukhdeo (1), 
relied on. 


8. C. A. from the decision of the Sub- 
Judge, {tawah, dated May-s, 1934. 

Messrs. Vishwa Mitra, Miss S. K. Nehru 
and Jagat Behari Lal, forthe Appellant. 
oe Muhammad Ismail, for the Respon- 

ent. . 


.Judgment.—This is a second appeal by 
the: plaintiff whose suit against tne -Secre- 
tary cf State for India in Council for 
-Rs..114-8-0 and .a declaration that, certain 
articles belong to the plaintiff has been 
‘dismissed: by the two lower : Courts. The 
suit arose as follows: The wife-and sister- 
:In-law of the plaintiff picketed the Local 
.Government Intermediate College during 
.non-co-operation. days and were prosecuted. 
for: trespass under s. 447, Indian Penal 
. Code, and fined Rs..25 each by a. Criminal 
Court, the-S. D.:M. of Etawah. As the. fine 
was not paid the .Oriminal Court issued 
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warrants to the Station Officer of Etawah 
Kotwali for recovery of the fines by aftich- 
ment and sale of the movable property 
bélonging:to the two accused, and ‘‘certain 
property, was attached; “and” ‘an objection 
was made by the plaintiff: that the articlés 
belonged to-him and not ‘to the accused. 
“The Criminal Court disposed of. this objec- 
tion under s. -386, Griminal -Procedure 
Code, and held that'the articles did ‘belong 
‘to the accused and dismissed the objection. 
The articles were, therefore, sold and the 
proceeds were credited to ‘Government. 
The Court below has found that-no . suit lids 
against the- Secretary cf State asno cause 
of action is al'-g-d against him .as-the 
Secretary of Siate did not-make the attache 
ment, nor was any action taken by any 
person for whom the Secretary of Staté:is 
legally liable. The -Court “below referred 
to a Full Bench ruling of this Court reported 
in Secretary of State v. Sukhdeo (1). In that 
case there was a very similar. matter.in which 
the plaintiff claimed that certain articles of 
‘his had-been seized and sold for payment 
of a fine inflicted on another person. 

The Full -Bench of this.Court held on 
‘p. 345* that the -Rs. -10 received by .the 
Secretary of State as ‘the -proceeds of the 
articles did not in any way -make -the 
‘Secretary of State ‘liable. The origin. of 
the liability: of-the-Secretary of State arises 
from s; 32.of the Government of ‘India‘Act 
of 1915 as amended in 1919, -which . states 
that the same remedies exist against :the 
Secretary of-State as a plaintiff might : have 
had against ‘the East India ‘Company. 
Now the East India Company -has . never 
‘been held to'be responsible ‘for -the acts of 
judicial officers. It was in origin a com- 
mercial company and it undertook the exe- 
-cutive Government of the country, “but. ib 
-did not undertake any responsibility: for: the 
Courts whieh were set up in this country. 
Under the ‘Bengal Regulation ILI of 1793, 
paras. 10 and 11, the East India Company 
undertook to. be defendant for the acts of 
certain officers pursuant to.a special order 
of the Governor-General in Gouncil. These 

: officers were stated to be Collectors, Assist- 
ants and Native Officers of Revenue, Com- 
mercial residents, ete, officersof salt, 
customs and mints, and the preamble - sets 
out that claims would be submitted to the 
Courts which arose from revenue collection, 
the investments of the company “and all 
other financial or commercial concerns of 
the public.” It-is to be noted that the 

* Page of 21: A.—| Ed]. i z 
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company did not in any way undertake any acts. Learned Counsel argued that because 
liability for judicial officers or judicial acts. the Secretary of State had benefited by the 
The Couris remained entirely separate from sum of money realized by the sale, therefore 
the company and the company had no a suib would lie. Iam of opinion that this 
liability whatever for the acts of the Courts. principle is also unsound and .no restitution 
This division of Government into executive could be made although the two learned 
Government and -judicial Government is Judges who originally heard the case of 
one which cannot be tooclearly expressed Secretary of State v. Sukhdeo (2) were of 
and under the company there was no liabi- the contrary opinion. It appears to me that 
lity whatever of the executive Government .to hold that the Secretary of State was bound 
for the acts of the judicial. Learned to restore asum of money received by him 
QOounsel for the appellant referred to the under the circumstances of the present case 
ruling in Secretary of State v. Sulehdeo (2), would make him equally liable to a suit for 
where the plaintiff's property was wrongful- restcration of any fine imposed by the Ori- 
ly seized by a Magistrate and sold fora fine minal Couris. In both cases the Secretary 
which was against the son of the plain:iff. of State does benefit by receiving a sum of 
The case in the firstinstance was heard by money, but the receipt of the sum of money 
a Bench of two Judges of this Court andthe does not in my opinion involve the Secretary 
two Judges agreed that the Crown was not ofStatein any liability for restitution be- 
liable to pay compensation for the illegal cause the payment of the sum of money is 
acts of its servants, but they held that it under the orders of the Courls and the 
was bound to make restitution but only to Secretary of State has no responsibility 
the extent by which it had recived bene- whatever for the acts of the Courts or the 
fit from the illegal acts. There was a results of those acts. 

Letters Patent Appeal by the Secretary of For these reasons I consider that no 
State against that decision and ‘ke Letters ground has been made out for interference 
Patent Appeal was heard by a Bench of with the decree of the lower Court in appeal. 
three Judges and is reported in Secretary Accordingly I dismiss this second appeal 
of State v. Sukhdeo (1). This is the case with costs. As points of law have been 
referred to by the lower Court which I have -raised,I grant permission for a Letters 
mentioned already and the Full Bench held Patent Appeal. 

that on the facts of that case, which were * dy 
similar to the present, and the articles in : ; Appeal dismissed. 
question had been səld,, the Secretary of 
State was not liable in any way whatever 
and the plaintiff's suit was dismissed in toto 
with costs. 


CALCUTTA HIGH COURT 


The question has also been considered by Civil ADD m 38 of 1935 
a Bench of this Court in Ram at v E aka ie 
Secretary of State (3) and in my judgment in BY, Us 
that case [mentioned this ruling but I did KALIKUMAR DEB anp otunes— 
not mention the Full Bench ruling which APPALLANTS 
followed it on Letters Patent Appeal. The versus 


case of Ram Shankar v. Secretary of State (3) SECRETARY or STATE—Piatntirr— 


was 2 somewhat similar case to the present RESPONDENT. 


hi ag à it : Bengi Tenancy Act (VIII of 1895), s. 182— 
where the plaintiff claimed to realize from ag 38% as amended in 1928, if applies to payee in 


the Secretary of State an amount of yent . existence at passing of amending Act —Holding 
which should have been paid by an Official acquired otherwise than as part of his holding 
Receiver appointed by an Insolvency Court. Raiyat, if entitled to benefit of s. 182 when he 
The principle laid down in that ruling was has become raiyat after taking of residential ten- 


ancy. 
that the Secretary of State had no concern When the Amending Act of 1928 was passed, the 
whatever with the acts of the Courts or new s. 1€2became applicable to tenancies which were 
with the actsof the persons acting under in existence atthe time «f the passing of the Act. 


qe zai. Both raiyats and under-raiyats would get the benefit 
the orders of the Courts. The broad princi of the new section and they would, therefore, be 


ple therefore is that there is no liabilily entitled to hold their homestead subject to the pro- 
whatever of the Secretary of State for acts visions ofthe Act as amended and the incidents of 
ofthe Courts or the consequences of those their homestead tenancies will be governed by the 
; É provisions ofthe new Act applicable to raiyats 

(2; A W N 1893, 173. . and under-raiyats as the case may be. ` 
x3) (1932) A L J 8423; A I R 1932 All. 575; 139 Ind. When a raiyat holds his homestead otherwise 
Gas. 701; Ind, Rul. (1932) AIL 574; 54 A €79, than as part of his holding, he is entitled to the 


Ra 
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benefit of s. 182, Bengal Tenancy "Act, although he 
may have become a raiyat subsequently to the 
taking of his residential tenancy. Pulin Chandra 
Daw v. Abu Bakhar Naskar(1), relied on. 


©. A, from appellate decree of the Sub- 
Judge, Fourth Court, 24-Parganas, dated 
June 2, 1931. 
; Mr. Gopendra Nath Das, for the Appel- 
ants. : 
Mr. Bijan Kumar Mukherjee, for the 
Respondent. ` 
Judgment.—In the suit out of which 
this appeal arises, the plaintiff sued the 
defendant for ejectment from his home- 
stead. The defendant contended that he 
should not be ejected, inasmuch as he 
had acquired occupancy rights in certain 
other lands in the village and this being 
the case, he was entitled to the benefit of- 
s. 182, Bengal Tenancy Act. He also cən- 
tended that the ejectment notice, which had 
been served upon him, was defective. It 
has not been urged before me that the pro- 
visions of the Transfer of Property Act ap- 
ply in. this case. The Courts below have both 
held thats. 182, Bengal Tenancy Act, has 
no application in a case of this sort, because 
ths agrienlturalland, in respect of which the 
defendant claims to have occupancy right 
in the village, was acquired after the 
acquisition of the homestead by the defen- 
dant. It has, however, been decided by this’ 
Court in Pulin Chandra Daw v. Abu Bakhar 
Naskar (1) that, when a: raiyat holds his 
homestead otherwise than as part of his 
holding, he is entitled to the benefit of 
s. 182, Bengal Tenancy Act, although he 
may have become a raiyat subsequently to 
_ the taking of his residential tenancy. With 
regard to this point it is, however, contended 
by the learned Advocate for the respondent 
that, in the particular circumstances of the 
case out of which this appeal arises, the 
defendant cannot in any event obtain the 
benefit of s. 182 of the Act, because the other 
land in the village in respect of which he 
has occupancy rights was acquired by him 
before the passing of the amending Act of 
1928 and, in these circumstances, it is 
contended that the provisions of the old Act 
should apply. | 
There is evidence on the record to show 
that the defendant holds a certain plot of 
land in the village as an under-raiyat with 
occupancy rights (Ex. C). Admittedly this 
land was acquired by him before the year 
1928. If the provisions of the old Act 
applied, it is clear that he would not get 


Q) 40 0, WN 599; 163 Ind. Cas. 406; 9 RC 22; AI 
R 1936 Caf. 565, 
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the benefit of 3.182 of the: Act as it now 


stands. It would appear, however, that, 
when thé amending Act of 1928 was passed, 


the new s. 182 became applicable to tenane . 


cies which were in existence at the time of. 
the passing ofthe-Act. This being the case,- 


both raiyats and under-raiyats -would get . 


the benefit of the new section and they 
would, therefore, be entitled to hold: their 
homestead subject to the provisions. of ' the 


Act as amended and the ‘incidents of their. 


homestead tenancies will be governed : by 
the provisions of the new Act applicable to: 


raiyats and under-raiyats as the case may: 


be. In this view of the case I think that 
the decision of the. lower Appellate Court 
is wrong. The judgments and,decrees of 
the lower Court, are, therefore,’ set aside 


and the plaintiff's suit is dismissed. The 


defendant will get his costs throughout, : - 


N - Appeal-allowed, -- 


LAHORE HIGH COURT. 
Second Civil Appeal No. 2186 of 1935 
February 8, 1936 

Butpe,d.° : 
NARINJAN SINGH, PROPRIETOR, 
Firm “KHALSA CLEARING AND 
FORWARDING AGENCY”, 
SRINAGAR—AprELLANT 


S YETSUS 
DAMODAR SINGH AND ANOTHER: 


—RESPONDENTS R 

Contract Act (IX of 1872), s. 
with minor—Minor not to contribute capital, labour 
or skill—His guardian appointed manager and get- 
ting wages—Partnership, whether one under s. 239— 
Guardian insolvent, when contract entered into~ 


Contract, whether void —Validity of the partnership ` 


under Hindu Law—Guardian, whether canbe sued 
as agent of firm for rendition of accounts and return 
of documents ~Hindu Law—Minor—Partnership. 

In a partnership, before the Partnership Act of 
1932, out. of the two partners, one was a minor who 
was not to contribute any capital, labour or skill. 
His father, as guardian, was esppointed manager 
and was paid separately for his labours. The 
manager was an insolvent at the time when the 
agreement wasentered into and as he could not 
carry out any business in his own name, the son 
was only ostensibly shown as a partner, . The 
plaintiff brought a suit for dissolution and rendition 
of accounts : 

Held, (1) that the alleged agreement of partner- 
ship did not satisfy the definition of ‘partnership’ 
as given ins, 239, Contract Act, and consequently, 
there was no valid ‘partnership’ according to 
law; 

(2) that the agreement was obviously intended to 
defeat the provisions of the insolvency law and would 
appear to be void on this ground also; 

(3) that unless it was shown that the contract 
was for the benefit of the minor, the contract. could 
not be upheld under Hindu Law; í n 


239—Partnership - 


LA 
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(4) the managér Was the agent of a firm and as 
the firm had no legal existence, the plaintiff alone 
would’ not be entitled totclaim rendition of accounts 
and ‘the ‘relief as ‘to return of the documents, ‘being 
a-rélisfincidental to réndition of accounts, veld 
algo not be granted. 


“Mr. Harnam Singh, for the Appellant. 

“Mr. 8. L. Puri, for the Respondents.. 
Judgment. —'Ehis second. appeal arises 
‘out’ GE a-suit for dissolution of partnership, 
rendition of accounts and return of docu- 
‘ments. It was alleged that, the partnership 
‘vas entered into between “the ‘plaintiff-and 
Udhe Singh, a minor, through ‘Damodar 
Singh, his father, as a guardian. Plaintiff 
wasto supply the capital and Damodar 
"Singh was to act as the manager of the firm. 
The suit was decreed by the trial Court, but 
4: as dismissed on appeal by the ‘learned 
‘istrict Judge, who held that the contract 
of partnership was void as'Udhe Singh was 
a minor., From this decision the plaintiff 

appeals. i 

The learned Counsel for the appellant has 
urged that in this case the contract of part- 
nership was'éntered'into'not'by the minor 
personally but ‘by, Damodar ‘Singh in his 
capacity as a guardian on behalf of his 
minor son, and such. a contract was valid 
under-Hindu-Law. “Bul it seems to me that 
the djleged agreement of partnership did 
not satisfy “the « definition of ‘partnership’ 
as givén in s. 239, Contract Act. This . 
definition admittedly’ governed the agree- 
ment as the Partnership Act had not ceme 
into force when the agreement was entered 
into. -According to this definition, in order 
40 ‘constitute. a ipartnership, ‘the -partners 
‘ust comi bine their * property, Yabour or skill, 
“ti the ` ‘partiérship businéés.’ In this’ case 
‘the minor was ‘not to contribute any capital, 
‘labour or skill. “Ib was suggested that the 
Jabour was ‘supplied by Damodar - Singh 
.on behalf óf Udhe Singh “In the first'place, 
“the definition appears tome to imply còn- 
iribution- of -personal labour, and secondly, 
“Damodar Singh was appointed ‘a manager 
“And, “Was to be paid for’ his labour separate- 
‘ly Conéequently jt seems to me, {hat there 
“was no valid ‘partnership’ according to law. 
‘Lt’ appears that Damodar Singh was an 
‘nsolvent at the time -when ‘the agreement 
was entered into and ashe cculd not cériy 
“out any business -in’Lis‘own name, the gon 
“was only. ostensibly shown as “a partner. 
‘The ‘agreemént*was obviolsly - intended 'to 
defeat the. provisions of the insolvency law 


‘and would appear to be void ‘on this-ground 


also, Lastly, -it ‘would appear that even 
according to ‘Hindu Law, ‘Damodar . Singh 
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of his-son, if the contract was for the ‘benefit ' 
of'theminor. Itis not shown how the con- 
tract was for the benefit of the minor. It 
was urged that the mincr was not to share” 
the losses. But this was not provided in the 
agreement. I therefore agree with the. 
finding of the learned District Judge on this. 
Point, ‘though on different grounds. The 
next contention ofthe learned Counsel was 
that the plaintiff was at any rate entitled to 
call upon Damodar Singh to render ac-: 
counts, as he was his agent. This was, 
however, not ‘the case set up. Damodar. 
Singh was the agent of a firm according to, 
the plaint and as the firm had no legal 
existence, the plaintiff alone would, in my. 
opinion, not be entitled to claim rendition 
of account from Damodar Singh in this 
suit. 


`~ The‘last point urged was that the plaintiff 
was at any rate entitled to réturn of docu- 
ments. ‘But -the documents apparently 
rélate to partnership business. ‘This is not 
a case’ of mere “rc stitution” on a contract 
being discovered to'be void. The return of 
documents is a relief incidental to rendition 
ofaccounts. When the contract itself was 
void aiid-was appirently intended to defeat 
the provision’ of the insolvency law, I do nob 
think,:plaintiff can be given any ‘reliéf in 
the present suit. | dismiss the appeal but 
in'viéw of dll the facts leave the parties to 
bear their costs of this appeal. 


D. Appeal dismissed. 


ed 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 


‘Miscellaneous Application No. 85 of 1933 ` 


October 29, 1936 
RUPCHAND AND Have iiwata, A. J. Cs. 
NARAINDAS & Co. —APFLIOANTS 


< versus 
COMMISSIONER or INCOME-TAX— 
Oppcsits Party. 

Income Tax Act (XI of 1922), ss. 66 (3)—Infer- 
ence to be druwn by authorities from facts found by 
them as to whether petitioners are successors of 
former company and liable to assessment, whether one 
of law. 

The inference which is to be drawn from the facts 
as found by the Income-tax Authorities as to whether 
the petitioners can be treated as successors of a 


-former company and assessed on its profits prior to 


the conveyance of its business to the petitioners is a 
question of law, 


Mr: Srikishendas H. Lulla, for the Ap- 


‘pheants. 
- “could only? enter into‘a’ ‘contract: on ` ‘behalf - 


Mr. C.M. Lobo, for the Sécretayy ‘of State 


1937. 
. Rupchand, A. J. C.—It 


of regret that this application which 
is under s. 66 (3), Income “Tax Act, 
should not hdve come ‘up for “hearing 


for nearly three yeas. We trust that the 
office will cxercise more: ‘diligence’ in seeing 
that such matters are ‘brought up for 
hearing at an eatly date, and ‘if necessary, 
ordérs of‘the Judicial Commissioner obtain- 
ed for priority being given to such matters. 
The ‘Commissioner of ‘Income-tax has re- 
fused to refer this case to the Court on’ the 
ground that the only question- which re- 
‘quires consideration ‘is: 

“Whether the petitigners can be treated as succes- 
‘sors’ to the ‘Auto-Salés So., and assessed ‘on its --pro- 


fits made. “prior to the conveyance of its business ‘to 
the petitioners ,” 


and that as this: question is purely one of 
“fact, thét-as-it depends upon the ‘circum- 
‘stances of the case, no question of law 
‘arises and, therefore, ‘no reference can ‘be 
"made. 
the applicants “that ‘they do not wish ‘to 
challenge the facts as found by the'Income- 
tax “Authorities and that all that they 
contend is‘that the inference which is to 
‘be drawn ‘fiom - the ‘facts as ‘found isa 
question of law and therefore, they are en- 
titled to Lave the inference‘drawn by the 
‘Income-tax Authorities examined ‘by this 


‘Court to see if it'is correct and if on those , 


facts the applicants can-in'law be treated 
‘as successors of. the former company. It 
is common ground that Messrs. `The Gene- 
‘ral Motors, India, Lid. give out franchises 
to different com pathies - for the 'purpose:'of 
enabling them to sell their cars in the areas 
allotted to them. The applicants had a 
franchise of ‘the “Lahore ‘area,’ Messrs. The 
Auto ‘Salés Oo., Jullundur, had likewise a 
_ franchise of the ‘Sullundur area. ' On Decem- 
_ver 31,1931, The General ‘Motors, ‘India, 
"Lid, ‘terminated the franchise of the Jull- 
undur Ccmpany and gave the franchise to 
the’applicant. At ‘that time the Jullundur 
Company had for saleva large number of 
new and old cars ‘and ‘accesscries in their 
possession. After the applicants obtained 
a franchise for the dullundur area, they 
opened their shop at ‘Jullundur, and in order 
to avoid competition, they bought over all 
the assets of the Jullundur firm’ consisting 
of new and old ears, ‘accessories and out- 
standings for ‘a Sum of “Rs. 1,75,000 but 
not the Habililiés of that!firm for which‘ the 
owners contintied “Hable. The applicants 
say that on these facts they cannot be 
* treated ' as-successors ‘ofthe Jullundur Cóm- 
pany. e 
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On the other hand, Mr. Lobo contends 
that'the only ‘inference that can -be drawn 
‘from those facts ‘is'that ‘the applicants are 
the ‘successors -of-the Jullundur -Company 
‘and that if the applicants want to have 
‘the luxury of :getting an opinion ‘from the 
“Court, he ‘will claim “special costs. “With 
‘this notice clearly given to ‘the applicants, 
‘the learned Advocate who appears for them 
‘has asked for a reference. ‘We do-nct wish 
‘to say anything now one way or'the other 
whether the inference to be drawn from 
‘these: facts is that contended ‘for by the 
‘applicants or that contended ‘for 
by the opponent. That is a ‘point which 


‘can only be decided at the‘hearing dfter 


‘the case is submitted to the Court and 
-after all the necessary papers are :before 
the -Court. We order that the Income- 
‘tax ‘Commissioner should state a case to 
this Court on ‘the ‘point of law -whiéh 
arises on the'facts as found by-the' Income- 
tax ‘Authorities. “As ‘this -matter ‘is 
‘already three -years old, ‘we ‘trust ‘that ‘the 


“Income-tax Commissioner ‘will state the 
‘case at ‘an-early date and ‘that-this office 


will fix-the hearing on avery early date. 
D. “Order accordingly. 





“ALLAHABAD‘ HIGH‘ COURT. 
Execution‘ First Appeal No. 82 of!1935 
October 30,‘ 1936 

‘ALLSOP AND Gaya Natu, JJ, 
‘MEW A RAM AND orazes—Derenpants— 


APPELLANTS 
versus 
‘ABLAK SINGH ‘AND OTHERS— PLAINTIFPS— 
‘RESPONDENTS. 
‘Tender—V alidity—Essentials Valid «tender, “af 


evidence that money has been ‘deposited — Held, 
on facts,-that tender'was valid and in time. 

The validity of a tender will depend upon the fact 
whether it is areal tender inthe sense that the 
persons tendering are able and willing to pay-‘in the 
‘money at the time when the tender is made. ‘Ifthe 
tender is- fictitious in the sense that there is-either 
no intention on the part ofthe applicants or no pos- 
sibility on their part to pay the money, then the 
tender will not ‘be valid and ‘will-not-amountto a 
deposit of fhe sum which has to'be paid. A tender, 
if 16 is-a vahd ‘tender, is evidence ` that the money 
had been -deposited. Bahadur Lal v. Judges of High 
and Gomti v. Lachman Das 
Champa Ram (2); followed. 

‘Held, on facts that tender: was :valid and -con- 
stituted - -payment of the amount due by the-tender, 
within time allowed. 


“Ex. F. A. from the decision of the Sub- 
‘Judge, Farrukha! ad, -dated January 26, 


“1935. 


Mr. G. S. Pathak, for the Appellants. w 
Mr: Jamil ‘Alam, for the Respondents, 
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Judgment. —This is an appeal against 
an order passed in execution proceedings. 
The respondents had obtained a decree for 
the preemption of certain property and 
made an application for execution of the 
decree, that is, they asked tobe put into 
possession. The appellants raised an objec- 
tion that the decree could not be enforced 
beeause the amount which the respondents 
had been ordered to pay in order to obtain 
the decree for: pre-emption had nat been 
paid within the specified period.. That 
period was on October 20, 1934. One of the 
respondents Ablak Singh made a tender to 
the Court ‘on that date in which he asked 
for permission to pay in the money which 
was a sum of about Rs. 4,000. It has been 
proved by the evidence of Sardar Singh 
and other witnesses that the tender was 
returned by the Court afterl pm. The 
October 20th was a Saturday and the trea- 
sury would have been closed at the time 
when the tender was returned. Jt was neces- 
sary for Ablak Singh to get the signature 
of the Treasuy- Officer before he could 
actually deposit the money in the Imperial 
Bank. He could not get the signature on 
October 20. The October 21st was a Sunday. 
He went to the treasury on October 22, 
but the tender with the signatures of the 
Treasury Officer upon it was not returned to 
him till after 2 p. m. He then went to thes 
Imperial Bank where he arrived shortly 
after 3-p. m. He was then informed that 
the Bank had closed their business for the 
day and were not prepared to accept the 


deposit. The money was „paid i in on Octo- 


per 23. The whole question is whether it 
should be deemed that the money was paid‘ 
in on the date when ihe tender was made 
to ihe Court or upon the date when the. 
actual deposit was made in the Imperial 
Bank. - 

There is ihe authority of two cases of 


- this Court, namely, Bahadur Lal v. Judgzs 
` of High Cort, Allahabad (1) and the case 
‘in Gomti v. Lachman Das Champa Ram (2) 


which are authorities for the ‘proposition 
that a tender, ifitis a valid tender, shall 


be evidence that the money hus been . 


deposited. The validity of the tender will ` 
depend upon. the fact whether it is a real 
tender in the sense that the applicants 
are able and willing to pay in the money 


“at the time when the tenderis made. If 


the tender is fictitious in the sense that 


q) (1933) A LJ ie AIR 1933 All, 241; 143 
‘Ind! Cas, 559; 55 A 432 (FB 
a (2) ge” ALJ ii; ATR 1934 AN: 817; 148 Ind, 
jas, 348, 


ji 


there is either no intention on the part of 
the applicants or no possibility on their 
part to pay the money, then the tender 
will not be valid and will ‘not amountito a 
deposit of the sum which’ has to be paid. 
We accept these rulings and are prepared 
to follow thein. In this case the tender 
was made certainly within time. There 


is nothing to show that it was ‘a fictitious 


tender in the sense ihat the applicants 
would have been unable to pay the money 
if the tender had been returned to them 
in safficient time to enable them to do so. 
There is the evidence of two witnesses, 
Sardar Singh and Jangi Singh. Sardar 
Singh has deposed that: he went with 
Ablak Singh to the Court on October 20 
that he had at that time a deposit of about 
Rs. 4,000 in the Imperial Bank and that 


„he would have advanced ‘a part of the 


amount due from Ablak Singh. . The other 
witness Jangi Singh has deposed that he 
went to the Court with Ablak Singh and 
that he had in his possession a sum of 
Rs. 1,000 which he would have deposited 
on behalf of Ablak Singh. There is no 
reason for disbelieving this evidence. 
Sardar Singh did not, in fact, withdraw 
a part of his deposit from the Imperial 
Bank till October 23, but he had nv reason 
to doso as Ablak Singh had not received 
the tender which would have enabled him 
to pay the money on an earlier date. 
There isno reason for thinking that Sar- 
dar. Singh would not have withdrawn a 
parc of his deposit on October 20, if it 
had not been necessary for him to do so. In 
the same way there is no reason for hold- 
ing that Jangi Singh would not have ad- 
vanced Rs. 1,000 on October 20. We are 
satisfied that a valid tender was made on 
October 20, and that this constituted pay- 
ment of the amount due from the respon» 
dents within the time allowed by the pre- 
emption decree. This is also the tinding 
of the learned Judge of the lower Appel- 
late Court. We dismiss ‘the appeal with 
costs, 
N.. Appeal dismissed. 
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. .. LAHORE HIGH COURT 
Second Civil Appeal No. 1854 of 1934 
November 6, 1935 
BHIDE AND Cureis, Jd. 
JAWALA SINGH AND OTAERS—-PLAINTIFFS 
—APPELLANTS 
versus 
Musammat SANTI AND ofsERS—DEFENDANTS 
—RESPONDENTS 
Custom (Punjab)—Succession—Self- dequired pro 


1937: 


perty—Jats of Amritsar District—Collaterals, if 
succeed in preference to daughter. | 

. Held, that among Jats of Amritsar District, col- 
laterals are not entitled to succeed to the self- 
acquired property of the deceased in preference to his 


daughter. : 
[Case-law discussed.] 
S. C; A. from the decree of the District 
Judge, Lyallpur, dated June 30, 1934." 
Mr. Vishnu Datta for Mr. Badri Das 
and Mr. Badri Das, for the Appellants. 
Messis. Jiwan Lal Kapur and -Faquir 
Chand Mittal, for the Respondents. 

Bhide, J.—The sole point for decision 
in this appeal is whether the plaintiffs 
who are reversioners' of Wasawa Singh, 
in the second degree, are entitled to succeed 
to his self-acquired property in preference 
to his” daughter. The Courts below have 
decided the point against the plaintiffs and 
dismissed thé. suit. From this decision 
plaintifis have appealed. The parties 
originally belonged to the Amritsar District 
but have now settled down in the Lyallpur 
District where the land in dispute is 
situated and in which occupancy rights 
were acquired by Wasawa Singh. On 
the death of Wasawa Singh, the occu- 
pancy holding was mutated in favour of 
his widow Musammat Nihali, and after 
her death in'favour of her daughter 
Musammat Santi and Fauja Singh, a son 
of another daughter. The: plaintiffs placed» 
their reliance mainly on the answers to 
questions Nos.. 60 and 61 in the Customary 
Law of the Amritsar District prepared 
at the last Settlement, according to which 
it would appear that collaterals of any 
degree are entitled to succeed to the prop- 
‘erty of a deceased person, whether ances- 
- tral or self-acquired, in preference to a 
daughter. The plaintiffs produced a couple 
of instances and some oral evidence in 
support of their case but they were of 
little value and the learned Counsel for 
the plaintiffs placed no reliance on this 

evidence before us. ~ oa 5 
Before proceeding to discuss the ques- 
tion of custom itmay be mentioned that 
the learned Counsel for the appellants 
made an effort to argue that the land in 
dispute being an occupancy holding in the 
Chenab Colony, the succession is govern- 
ed by s..20, Punjab Colonization Act. This _ 
point was not taken up in the Courts below 
nor in ihe grounds of appeal and seems 
to meto have no force at all. In the 
present instance the succession with which 
we are concerned, opened out the death of . 
Musammat Nihali, a female tenant, and 
jt would «consequently have to be decided 


` 
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according to the custom “governing the 
Parties ag laid down in s. 21 (b) of that 
Act. Coming now to the ‘question of cus- 
tom, there is no doubt that the initjal 
onus was on the respondents to rebut 
the presumption raised in plaintiffs favour 
by the answers in the Customary Law al- 
though the answers are not supported by 
instanc:s : vide, Beg v. Allah Ditta (1) and 
Vaishno Dutti v. Rameshri (2). It has been 
urged, however, that the presumption is 
not strong in this cass as the author of 
the Customary Law has himself expressed 
the opinion in spite of the answer to 
question No. 61 given by the representa- 
tives of the tribe concerned that daughters 
have in reality aright to exclude egnates 
with reference to non-ancestral property. 
But as pointed out in Labh Singh- v: Mango 
(3), at p. 285* this remark does not occur 
in the vernacular riwaj-i-am cf which 
the Customary Law in, English purports 
to be an abstract. It is not clear on 
what material this remark is based. How- 
ever, I consider it unnecessary to discuss 
this point further for the purpose of this 
appeal; for even taking the initial 
presumption to be unequivocally in favour 
of plaintiffs, it seems to me that presump- 
tion is sufficiently rebutted by the evidence 
on the record. 

I have already pointed out above that 
the plaintiffs rely only on the answers to 
questions Nos. 60 and 61 of the Customary 
Law and have not been able to produce 
any independent evidence in support of 
those answers. The defendants on the 
other hand produced a number of in- 
stances supported by documentary evidence. 
Some of these instances are of no assist- 
ance for want of sufficient details, but 
there are at least five which clearly support 
the defendants’ case and two of them 
have been confirmed on appeal by this 


Court. I shall briefly refer to them. 
Exhibit D..W. No. 1 a case relating to 
Jats of Amritsar District, who had 


migrated*to Lyallpur as in the present 
case. It was held by the learned Senior 
Subordinate Judge who tried the case that 
daughters succeeded to non-ancestral 


(1) 45 P R 1917; 33 Ind. Cas, 354; A I R 1916 P O 
129; 44 I A 89; 44 © 749; 12 P W R 1917;21 M L T 310; 
32 M L J 615; 19 Bom. L R 388; 15 A L J 525; 210 W 
N 832; 28 C L J 175 (P. 0). 

- (2) 10 Lah 88:113 Ind. Cas 1; AI R 1928 PC 294; 
55 I A 407; 29 P L R 654;55 M_L J 746; 28 L W 908; 
49 CLJ 3%; 1929) M W N 5(P. O.). 

(3) 8 Lah. 281; 100 Ind. Cas. 924; A I R 1927 Lah. 

941. re, - 
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, property in-.preference to collaterals and 
this decision has been confirmed by this 
-Court on appeal: vide Thakur Singh v. Dhan 
Kuar (4). A number of instances were 
prdduced and relied on in this case and 
the case was decided after contest. 
‘xhibit D. W. No. 2 was a similar case 
and :was decided in favour of the daughters. 
In this case it appears that no appeal 
was preferred to this Court. Exhibit 
D. W. No. 5, another case of the same type 
in which the decision was confirmed on 
appeal by this Court after a detailed 
examination of the instances produced: vice 
Narain Singh v. Basant Kaur (5). Exhibit 
5-b certified copy of a mutation dated 
„December 4, 1917, showing that land 
-belonging to her father was mutated in 
favour -of :‘Musammat Sukhi in spite of the 
opposition of collaterals. The mutation was 
„confirmed on appeal by the Collector. The 
collaterals apparently made no attempt 
to challenge it in a Civil Court. The 
‚parties were Jats of the Amritsar District. 
-Exhibit 5-c is a similar ,mutation relating 
to Jats of the Amritsar District wherein 
land gifted by a widow in favour of her 
daughter was mutated in favour of dau- 
ghter.in spite of the opposition of acolla- 


teral. The latter apparently made no 
effort to establish his rights in a Civil 
Court. . 


The learned Counsel for the appellants 
‘has relied on three reported cases relat- 
ing to Jats of the Amritsar District, viz., 
‘Labh Singh v. Mango '(3),-Nadhan Singh v. 
-Rajo (6) and Santa Singh v. Santi (Tì. 
> A perusal of these cases, however, shows 
.that all these cases were decided 
-only on the basis of the presumption 
raised by ‘the entries in the riwaj-i-am, 
‘there being no evidence to rebut that 
‘presumption. On the other hand, the learn- 
‘ed Gounsel for the respondents has cited 
‘Gurdit Singh v. Ishar Kuar (8) and Pir 
Bakhsh v. Ghulam Bibi (9), in addition to 
-the two recent cases ‘Thakur Singh v. Dhan 
Kuar (4) and Narain Singh v. Basant Kuar 
(5), already referred to. The learned 
` Counsel cited some other cases, but these 


(4) AT R 1935 Lah. 408; 157 Ind. Gas, 114; 37 P L 
R 225; 8 R L 92, 

(5) AI R 1935 Lah, 419; 158 Ind, Cas. 976; 37 PL 
“R229;8 R L 330. 

© AIR 1925 Lah. 556; 85 Ind. Cas. 783;.1 L © 15. 

7) A IR 1933 Lah, 898; 144 Ind. Cas. 483; Ind. 
< Rul. (1933) Lah “460. 

3 Lah, 257; 68 Ind, Oas,-551;"A-I R 1922 Lah. 
San A 


(9) 9 Lah, 352; 107 Ind. Cas, 280; A I R 1928 Lah. 
305: 29 P L RITA, 
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related to different tribes and -are .not 
helpful in deciding this case. ‘Fhe -first 


-two of the above cases are perhaps open 


to the criticism that they were decided 
without giving due weight to the .entries 
in the riwajz-i-am, but the latter :two cases 
were decided after contest. The decision 
in Narain Singh v. Basant Kuar (5), js 
based on considerable number of instances, 
In addition there are also three other good 
instances to support the respondent's 
case as shown above. The plaintiffs 
have on the other hand failed to produce 
a single instance to support the answers 
to questions Nos. 60 and 61 in.the Oustom- 
ary Law of the Amritsar .District on which 
alone they rely. In that.compilation also 
no instances in.point are given inesupport 
of the answers. In these . circumstances, , I 
see no good reason ‘to .dissent from the 


-conclusion reached by the Courts below. I 


would accordingly affirm the decree. of: the 
learned District Judge and dismiss .the 
appeal with costs. 

.Gurrie,.J.I agree. 

N. -Appeal dismissed. 


ALLAHABAD. ..HIGH .GOURT 
Civil Revision ‘Application No.12 of .1936 
September. 14, 1936 
BENNET, J. 
Hakim KAMIJ.A DATT—Pratntier— | 
‘APPLICANT 
Versus 
RAM MAN LAL-—DREENDANT - OpPosita. 
PARTY. 

U. P. Agriculiurists’ Relief Act (XXVII of 1934), 
s.'30 (1) (2)—Pendente ' lite interest, granting of— 
Act, tf prevails over Civil Procedure Code—Discre- 
tion of Court to grant .interest on costs—Power of 
Court te reduce amount of interest. 

The U. P. Agric lturists Relief -Act being a special 
law prevails over the provisions of O. ‘XXXIV, Civil 
Procedure Code, and the Court is not bound to 
grant interest on costs. The Court haa a discretion in 
this matter under the Act. 

A Court passing a decrees in accordance with 
s. 30, is empowered to reduce the pendente lite rate 
of interest not merely as arate but also to reduce 
the amount by providing that that interest should 
only be on the loan, that is the principal of the loan 
and not on accrued interest. 


C. R. App. against an order of the Sub- 
Judge, Bareilly, dated December 12, 1935. 
Mr. G. S. Pathak, for. the Applicant. 
Messrs. N. P. Asthana and Kalim Jafri, 
for the Opposite Party. eh 
‘Order.—This is a civil revision by one 


‘Hakim Kamla Datt who -was a plaintiff 


decree-holder against an order passed 


, 


1937 ` 


under the U. P.. Agriculturists’ Relief Act, 
1934, by the: Court: which passed the -decree 
ina mortgage suit of the applicant. The 
points which have been taken for the decree- 
holder are that the Court below ignored 


that the- applicant was entitled. to. com: - 


pound interest on the entire amount. in 
suit during: the pendency of the mortgage 
suit.. This was the only point argued. The 
question turned on: the interpretation of 
s. 30,.U. P. Agriculturists’ Relief Act, 1934. 
In its order the Court below directed that 
interest! at the rate in Sch: IMi should be 
given on the principal amount of loan for 
the period when: the mortgage suit was 
pendente lite. The contention for’ the ap- 
plicant is that it is in accordance’ with 
Ò. XXXIV, r. 11, that a decree.in a- mort- 
gage sujt'should contain pendente lite in- 
terest not only on the principal amount 
alone but also on the interest which is due 
at the date of: the suit. There is no doubt 
that so far as‘O. XXXIV, r. 11 is con- 
cerned, the applicant is correct and that 
pendente lite interest is awarded on the 
amount due atthe date of the plaint. The 
question, however, is, whether the legislature 
intended to empower Courts: which had 


passed. the decree to-reduce the decree so. 


that pendente lite interest should only be 
allowed at the rate provided in the Schedule 
on the principal amount of the loan and 


not on the interest which. had accrued at ° 


the date of suit. The provisions- in s. 30 
in. question are:: . 
- “(Notwithstanding anything’ in any contract to 


the contrary; no debtor shall. be liable:to pay inter- 


est on a loan taken before this Act comes into force 
at a rate higher than that specified in Sch. HI for 
the period from: January 1, 1930, till such date as 
may be fixed by:the Local Government in the Gazette 
in this behalf. (2) If a decree has already been 
passed. on. the basis of a loan: and remains un- 
satisfied in whole or’ in part, the Oourt which passed 
the decree shall; on the.application of the: judgment- 


debtor, amend it- by reducing, in accordance with, 


the. provisions of sub-s. (1),.the amount decreed on 
account 'of interest." 


. Now the Court which passed the decree 
acting under. sub-s. (2): is empowered to 


reduce not merely the rate of interest in. 


accordance: withthe provisions of sub-s. (1) 
but “the amount decreed on account of 
interest.” I think this language is.of im- 
portance: and that the Court was not merely 
empowered to reduce. the rate but also to 
reduce the amount. If the contention for 
the applicant in revision were correct, it 
would- have been sufficient to provide. that 
the. Court. which. passed. the decree may- 


reduce the rate of interest’ in accordance- 


with the Schedule, but the language used 


Y 
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is different. Nowin sub-s. (2) powers are 
given to Oourts in: accordance with the 
provisions of sub-s. (1). Sub-s. 
that no debtor shall be liable to pay 
interest on the loan at a-higher rate than the 
scheduled rate from a certain period. Now 
the language here also is more than a 
mere provision to reduce the rate of inter- 
est toa rate in the Schedule. The words 
used are “interest: on a Joan.” I understand 
that this isto be distinguished’ from inter- 
est on the loan plus the amount of interest 
accruing by the date of the suit. I believe 
that the legislature intended to. empower 
the Court to reduce the pendente lite rate 
of interest not merely asa rate but also to 


reduce the amount by providing that that. 


interest should only be on the loan, that 
is the: principal of the lcan, and not on 
accrued interest. The language in both 
these sub-sections leads to that conclusion. 
Accordingly I think. that the contention: for 
the applicant has not been made cut. ` 


In this particular case there is another. 
reason why the application must fail and . 


that is that the rate decreed :shows' that the 


principal and interest due at the date of suit’ 


was. Rs. 13,984 and then Rs.. 1,287" were 
awarded as compound interest.at 12 anuas 
per- cent. on.the principal sum pendente 


(1) states ` 


lite. The use of the words “principal sum": 


indicates that this compound interest’ was 
not charged on the principal:and interest 


due at the date of suit but only-on the. 


original. amount of the sum which. was 
Rs. 10,000. For both these reasons this 
application in revision must. fail. Some 
further argument was made about interest 
on costs, but this does not appear as a 


ground of revision. In any case- I donot: 


think that the Court is bound to grant 
interest on the costs. and the Court has. a 


discretion in this matter under the Agri-. 


culturisis’ Relief Act. As regards the 
powers of a Court under that Act I may 


point to s. 4, Civil Procedure Code, which. 


says that nothing: in the Code shall be 
deemed to affect the provisions of any spe- 
cial or local law. The Agriculturists’ Relief 
Act which is a special law, therefore, must 
prevail over the provisions of O. XXXIV. 
For these.reasons [ dismiss this application. 
in revision with costs. 


N. > Application dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
__ __ SIONER'S COURT 
Criminal Revision Application No. 203 of 
1936 i 
vag August 26, 1936 
L MIDDLETON, J. C. AND Mie Anman, A. J. C. 
HASSAN AND OTHERS— APPLICANTS 
VETSUS g 
EMPEROR—Oppositg Party 

Criminal Procedure Code (Act V of 1898), ss. 312, 
254—Omission to examine accused after witnesses 
for prosecution have been further cross-examined 
after framing of charge—Conviction, if to be quash- 
ed—S, 254, if authorises Magistrate to frame charge 
even after hearing first witness, ; 

The second part of s. 342, Oriminal Procedure 
Code, is mandatory although it is incumbent on the 
trial Judge to examine the accused under s. 342; 
after the witnesses for the prosecution have been 
further cross-éxamined by him. subsequent to ‘the 
framing of the charge, the conviction shall not be 
quashed on appeal or revision, except’ where it is 
shown that prejudice has occurred in consequence of 
the omission todo so. Anargul v. Emperor (1), Sub- 
ramania Ayyar v. Emperor (2) and Abdul Rahman v. 
Emperor (3), referred to. ~ - ; 

Section 254 authorises the Magistrate to frame a 
change even after hearing the first witness. [p. 318, 
col. 2. 

Cr. Rev. from an order of the Sessions 
Judge, Derajat, dated July 18, 1936. - 

Mr. Abdul Wahab, for the Applicants. 

Ch. Muhammad Ali, for the Crown. 


Mir Ahmad, A. J. C.—The three peti-. 


tioners in this case were convicted -by a 
Magistrate, First Class, Tank, under s. 324, 
Indian-Penal Code, and sentenced to two 
years rigorous imprisonment each. On ap- 


peal their punishment was reduced to one: 


year’s rigorous imprisonment each. They. 
have comé up in revision to this Court and 
have urged that the trial was bad because 
they were not questioned under s. 342, Cri- 
minal Procedure Code, after they had re- 
summoned and cross-examined the prosecu- 
tion witnesses subsequent to the framing 
of the charge. The Judicial Commissioner 
referred the case to the Bench and the 
questions for decision are: (a) Whether 
it is imperative under the second part of 
s. 342, Criminal Procedure Code, to ques: 
tion the accused after he has further cross- 
examined the prosecution witnesses subse- 
quent tothe framing of the charge, and 
(b) if so, whether the omission to do: so, 
vitiates the triel. The authorities on this 
point are many and the views expressed 
are diverse. We need not, therefore, go into 
detail. We may, however, notice a judg: 
ment of this Court delivered by Almond, 
J. C. in chambers in Anargul v. Emperor 
(1). The ratio decidgndi of that ruling is 


Q) ATR 1934 Pesh. 75; 151 Ind. Cas. 501; (1934) 
Cr, Oas, 1111; 35 Cr. L J 1361; 7 R Pesh. 20, 
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that the omission to esamine the accused 
after the prosecution has examined its wit- 
nesses subsequent to the framing of a. 
charge vitiates the trial. $ 
Tt wil! be observed that s. 342, Criminal Pro- 
cedure Code, occurs in Ch. XXIV of the Code: 
which contains “General provisions as to 
inguiries and trials.” The procedure for 
trial of warrant Cases is given in Oh. XXI, 
and itis necessary first to examine the relev- 
ant sections of that chapter. They aress 252, 
253, 254 and 256. Section 252 lays down that 
the Magistrate shall hear the complainant 
when fhe accused is brought before him: 
and shall also procaed to hear the evidence 
produced by the prosecution.. Section 253: 
authorises the Magistrate to discharge the: 
accused after he has heard the evidence 
and examined the accused, if necessary; if 
he finds that there is no case against him.. 
Section 254 lavs down: 
“Tf when such evidence and examination have 
been: taken and made,, or at any previous stage of 
the cages, the Magistrate is of opinion, that there is 
ground for presuming that the accused has commits ' 
ted an offence triable under this Chapter, which such 
Magistrate is:competent to try, and which in his 


opinion could be adequately punished by him, he, 
shall frame in writing a charge against the accused,” 

The words “ab any previous stage” are’ 
important. They authorise.the Magistrate 
toframe a charge even afler hearing the 
first witness. This takes us to s. 256, Crimi-' 
“nal Procedure Oode, which is as under: 

(1) If the. accused’ refuses to plead, or does not 
plead, or claims to be tried, he shall be required to: 
stats at the commencement of the next hearing of. 
the case, or, if the Magistrate for reasons to be re- 
corded in writing so thinks fit, forthwith, whether. 
he wishes to cross-examine any, and, if so, ‘which of 
the witnesses for the prosecution whose ’ evidence has 
been taken. -If he says he does sə wish, the witnesses 
named by him shall be recalled end after cross- 
examination and re-examination (if any), they shall 
be disabar gee: The evidente of any remaining wit- 
nesses for the prosecution shall next be taken and after 
cross-examination and re-examination (if any) they 


- also shall be.discharged. The accused shall then be call- 


ed upon to enter upon his defence and produce his 
evidence; +2) if the accused puts in any written state- 
ment, the Magistrate shall file it with the record. 

It is worth notice that tke implication 
of the sentence “ab any previous stage” 
which occurs ins. 251, Criminal Procedure 
Code, has been kept in mind and the possi~ 
bility has been admitted of the Magistrate's’ 
drawing up the charge sooner than at the 
close of the prosecution’ case. Tor it is said: ` 
that after the prosecution witnesses- have 
been further cross-examined’ subsequen’ 
to the charge, t yee. 8 

“the evidence of any remaining witnesg3s for-pross4 
cution shall next be taken and after cross-examination - 
and re-examination (if any) they also. shall be diss 
charged,” . 


“Now we turn to s 342, Oriminal Proces 
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dure Oode, which we reproduce for facility 
of reference. It runs thus: 

(1) For the purpose of enabling the accused to 
explain any circumstances appearing in the evidence 
against him, the Court may at any stage of any in- 
quiry or trial, without previously warning the ac- 
cused, put such questions to him as the.Cours consi- 
ders necessary, and shall, for the purpose aforesaid, 
question him generally on the case after the witnesses 
for the prosecution have been examined and before 
he ig called on for his defence; (2) the accused shall 
not render himself liable to punishment by refusing 
to answer such questions, or by giving false answers 
to them; but the Court and the jury (if any) may 
draw such inference from such refusal or answers as- 
it thinks just; (3) the answers given by the agcused 
may be taken into consideration in such inquiry or 
trial and put in- evidence for or against him in any 
other inquiry into, or trial for, any -other offence 
which such answers may tend to show he has com- 
mitted; (4) no oath shall be administered to the 
accused, 


It will be seen that the first part of the 
section gives a discretion to the Court in 
addition to that given by š. 254, Criminal 
Procedure Code, to examine the accused at its 
pleasure. It is the second part which concerns 
us. It makes ittmandatory for the Oourt to 
question the accuséd generally on the csse 
after the witnesses for the prosecution have 
been examined and before he is called on for 
his defence. A plain reading ofthe section 
quoted above shows that the sentence “after 
the witnesses for the prosecution have been 
examined” means “after the prosecution has 
-closed its case irrespective of the fact wte- 
ther the witnesses were examined after the 
charge was drawn up or before”. We agree 
with Almond, J. O., that if prosecution wil- 
nesses are examined after’ the charge, thé 
accused must under s. 342, Oriminal Pro- 
cedure Code, be questioned with. regard to 
their evidence after it has been recorded. 


The difficulty arises only as regards fur- ' 


ther cross-examination of prosecution’ wit- 
nesses after the charge. The question is 
whether this further cross-examination alone 
should be considered to be “examination 
of the witnesses for the prosecution” with- 
in the meaning of s. 342, Criminal Proce- 
dure Code. We are of opinion that it should 
be considered to be so. The very scheme 
of s. 256, Criminal Procedure Oode, shows 
that it is, because, as shown above, the 
Code does contemplate a case in’ which 
after further cross-examination the prosecu- 
tion may lead further evidence. Moreover, 
it is possible that in re-examination the 
prosecution might bring material.on the 
record damaging in nature’ to the case for 
the accused. Our answer to the first ques- 
tion referred to the Bench is, therefore, in 
the affirmative. As regards the second 
“question, the Courts in India were of opinion 
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that the*second part of s. 343, Criminal 
Procedure Code, being mandatory, the omis- 
sion to obey its directions amounted to an 
illegality and therefore vitiated the trial. This 


. 


was based on-ajudgment.0f their Lordships’ 


of the Privy Council reported in Subrahmania 
Ayyar v. Emperor (2)., But their Lordships 


had oceasion.to discuss this judgment of theirs. 


in Abdul Rahman v. Emperor (3). There 
the statements of the witnesses for the 
prosecution were handed over to them to 
read and were not read over to them in the 
presence of the accused -or his Pleader as 
required by s. 360, Criminal Procedure 
Code, The objection was taken’ that a 
mandatory provision of the Code bad not 
been complied with. Their Lordships refer- 


red tos. 535. and s. 537, Criminal Procedure. 


Code, which cure 

“irregularities in complaints, 
charge,‘ proclamation, order, 
ceedings before or during trial or in any inauj 
other proceedings -under the Code unless aon cece 
omission, irregularity, ete., 4 : 
failure of justice" i 
and considered it to be. an 
curable under s. 535 and s. 
Referring to Subrahmania Ayyar v. Em- 
peror (2) their Lordships stated as under: `“ 

‘There the trial of a man on charges of extortion in 
which 41 criminal acts extending over a period of 
two years.were brought against ‘him in contravention. 
of a section of the Code which provides that a man’ 
an only be ‘tried for three offences and those 
committed Within ‘a period’ of 12 months was 
held bad, and this conviction was quashed because the 
provisions of s. 537 of the then -Criminal Procedure 
Oode, did not cure it. The distinction between that 
case and the present is fairly obvious, The proce- 
dure adopted was one which the Code Positively pro« 
hibited and it was possible that it might have work- 
ed actual injustice to the accused," 

Their Lordships finally” ‘wound up the 
situation in the following words: 

“To sum up, in the view which their Lordships take 
of the several sections of the Oriminal Procedure 
Code, the bare fact of such an omission or irregularity 
as occurred in the cass under appeal, unaccompanied 
by any probable suggestion.of any failure of Justice 
having been thereby occasioned, is not enough tó war 
rant the dasah ing of a oiai a which in thir Lorda 
ships’ view may be supported by the curati ovis 
sions of SD: 535 and 587.” 4 oa ere 

This view of their- Lordships was follow- 
ed by this Court in Mohan Lal v.` Morni 
(4). It was held that omission to record a 
preliminary order under s. 145, Criminal 


(2) 25 M 61; 28 I A 257; 8 Sar 160;11 ML J 933-3 
Bom. L R540; 5 O W N 866; 2 Weir 271 (P. 0), " 

(3) A I R 1927 PO 44; 100 Ind. Cas. 227; 51 I A 96; 
28 Or. L J239; 5È 53; 31 C W N2714; 25 A LJ 117 
(1927) M W N 103; 38 M L T 61; 8P LT 155,40 w 
283; 6 Bur. L J 65; 52 M L J 585; 29. Bom. L'R 813; 45 
CLI R. Ó) 7 o . 

(4) 2J R 68; 145 Ind. Cas.0868; A IR 1933 Pash, 


irregularity 


ee 3 ae ‘ : 


ts, summons, warrani, ` 
judgment or other pro.’ 


has in fact occasioned a 


537 of the Godé.’ 


88; (1933) Or, Cas, 1449; 34 Cr. LJ 1138; 6 R Pesh.. 
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-rocedure Code, is not in itself sufficient to 
discharge the final order and' where there is 
no failure of justice, such omission could be 
cured by the provisions of s. 537, Criminal 
Procedure Code. We are of the view therefore 
that the omiesion to comply with the pro- 
visions of the Criminal Procedure Code 
which in the words of their Lordships “do 
not positively prohibit any particular act” 
are cured by ss. 535 and 537, Criminal 
Procedure Code, if the failure has not caus- 
ed prejudice to the accused. Consequently, 
our answer tothe second question referred to 
the Bench- is in the negative. We hold that. 
although it is incumbent on the trial Judge 
to examine the accused under s. 342, Crimi- 
nal Procedure Gole,. after- the witnesses for 
the prosecution have been further cross-exa- 
mined by him subsequent to the framing of 
the charge, the conviction shall not be quash- 
ed on. appeal or revision, except where it is 
shown that prejudice has occurred in. con- 
sequence of the omission to do so. There 
may be cases in which on further cross- 
examination no-important matter may have 
been brought out against the accused and. 
thus no prejudice caused to him, In this 
particular case the learned. Counsel for the 
accused. has not peen able to show us any- 
prejudice.caused to his: client by the omis- 
sion of the trial Judge to question him’ 
after the further cross:examination of the. 
prosecution witnesses. In view of our find- 
ings given above, we refuse to quash. the 
conviction and dismiss the petition. 


LN. Petition dismissed. - 
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: ALLAHABAD. HIGH- COURT 
‘Civil Revision: Application No. 189- of 1936 
November 4, 1936 
BENNET, J.. 

= BARA MDIN—A PPLIOANT 
are VETSUS 
4 JAMUNA—Opeosite Party ` 
.- Promissory Note—Constderation—Agreement to pay 
a sum if another does not relinquish his ex-proprie- 
tary rights—Fatlure to apply for surrender within 
period prescribed under s. 19 (2), Agra Tenancy 
‘Act (III of 1926)—Suit, on promissory note—Main- 

inability of. 5 
there As was an agreement between A and B 
that A would pay B a certain amount: if C' did- not 
‘execute a relinquishment of his, ex-proprietary right 
under s. 15 (2), Agra Tenancy Act, and C'executed 
a sale-deed infavour of A but. did not apply for 
‘surrender of ex-proprietary rights within the pre- 
scribed period and B sued on,the promissory note, : ° 

Held, that A was lifble to pay the amount to B 
-~~ ‘ag the consideration‘forthe pso-note was-legal. 


G. R. App. from an order of the Small 


> 
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Cause Court Judge, Allahabad, dated: 
December 21, 1935 4 i 

Mr. D. P. Uniyal, for the Applicant . | 

Mr. Ishaq Ahmad. for Mr. Mushtaq Ahmad, 
for the Opposite Party. : : 
- Order:—This is a civil revision by: 
Baramdin,, plaintiff, whose. suit was dis- 
missed in the Small Guse Court. The 
plaintiff sued on a promissory note and the 
only issue framed-wus : 

‘Did the defendant execute the promissory note 
and receipt without getting consideration for it? 
Is he bound to pay the money of the promissory. 
note? «To what sum if any is the plaintiff entitled ?” 

. The Court below has not found against, 
the plaintiff on any of these issues other. 
than a finding. that the. consideration of 
the promissory note was illegal in, view of 
s.. 6, Agra Tenancy Act, Act III of: 1926; 
which lays down that sir rights are not 
transferable. The Court, however, has 
failed.to understand the provisions of the 
Agra Tenancy Act. The case was not one 
of the transfer of sir rights but of the 
relinquishment of ex-proprietary rights, 
and as such, there is a provision in s. 19: 
(2) that within six months immediately’ 
preceding or succeeding a transfer which, 
will. give rise to ex-proprietary rights, an ` 
application may be made for the surrender 
of such righte, and if the Assistant Oollec- 
tor is satisfied that the applicant does not 
wholly or mainly depend on agriculturé 
for his livelihood or that the land: trans- 
ferred is self-acquired or has been acquired 
within the 20. years last preceding, he 
shall. sanction such application; and in 
sub-s. (3) that if he is not so satisfied: 
he shall enquire if there are other reason- 
able grounds for sancticning the, transac- 
tion, Now the contract. in question was 
thatthe defendant would pay the plaintiff 
Rs. 200 if Musammat Keoli, the wife of his 
brother, did, not execute a relinquishment 
of her ex-proprietary rights. It is stated 
in evidence of Jumna, the defendant, that 
Musammat Keoli did execute a sale-deed 
in favour of the plaintiff. On such a sale- 
deed in accordance with the provisions- of 
s. 14, Agra Tenancy Act, Act III of 19-6, 
ex-proprietary rights arose in Musammat 
‘Keoli Section 15 (2) provides that where 
ex-proprietary rights arise on such a trans- 
fer, an application may be made for sur- 
render of those ex-prodrietary rights. It 
was; therefcre, perfectl, legal for Musammat 
Keoli to have made such an application 
within six months of the transfer. The 
contract into which the defendant entered 
‘was. that he would pay Rs. 200 if Musam- 


‘mat Keoli did nob carry out her under- 


1937: 
taking to relinquish her ex-proprictary 
rights. There would have been, mothing-- 
illegal in Musammat Keoli in doing all that 
she could do in accordance with. s. 15 to 
give effect to this contract, that is, she could `- 
have made an application tothe Sub- Divi- 
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unreasonabls and unnecessary! ito troat auch cé-slidrer 
exactly as the others. {p. 329, col. 1.{ 

:If on a disputed and complicated question of 
fact embarrassed by defest of materials and by not 
a little false swearing, the parties claiming parti- 
‘tion-do not make a particular type of case, 1t ig not 
easy to see why the party resisting partition should 
be. troubled. swith_.it, whether it. be. rew or not. If 


sional Officer asking that, her ex-proprietary~ it be disclaimed, the disclaimer itself ig strong evi- 


rights should -be relinquished. She-:madei 
no such ‘application “and -accordingly “the, 
defendant became liable to pay the plaintiff 
Rs. 200. Considerable argument has been 


made on hypothetical cases by learned Coun-~ 


sel for the opposite party, but the facts.ap- 
pear to me to be clear and to entitle..the: 


dence on" he: other side. But ifie be both new and 
disclaiméd, the party who has had ‘ho Chance to meet 
it cannot be told that the state of. “the evidence 
makes it useless to give him a chance unless the 
circumstances are highly exceptional and the conclau- 
“sions Savepuonally: clear. fp. 323, col, H 


E AM. Dar “REO. atid W, Wal- 


plaintiff to a decree. Accordingly I set-aside.._lach, for the-Appellant.——- Spe? 


the decree of. the 
grant a decree in favour of “the. plaintiff 
with costs in both Courts. 


Ne _ : Revision allowed. 
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E : ‘PRIVY COUNGIL > 2 wA 
“Appeal from the Calcitta High Court: - 


age January. 28,1937 ya: 
i ‘Logp:Roong; SIR Seant DÀL-ANp “75 
a Sir: GEORGE RANgIN i o 
NUTBEHARI DAS~ APPELLANT, eae 
ti, A = VETUS: i Peale 


: NANILAU DAS AND orages—RusrONpants 


Hindu Law—Partition — -Dayabhaga—Blending 
“personal acquisitions with’ family property—What ~ 
constitutes—Nephew letting uncle who financed him : 

| go act-as-his banker—WhetherSamounts to blending : 

.—Ooe-sharer putting up buildings -on land—Mode-of -> 

“ partition—Practice— Parties claiming partition - not 

making piers -type of casem eas E 
: of, 


` Even in the case’ of a karta: .mixing. his: own 
| monies with family. monies, the mere. fact of a:com- 
mon till, ora common’bank account, ned of itsslf . 
+ effect no blending so- long: as accounts-are kept, - The 
‘fact that the nephew: in a Daynbhaga family ' let 
-:his paternal uncle who financad him in his business, 
. to act as„his banker or cashier is, no evidence:.of 
“ blending; iw the absences of proof'that the nephew's ; 
~ -money was’ going towards the general expenses of-the . 
` Joint. family. . Suraj: Narain v. Ratan Lal u). and 
~ Peria -Karippin . Ghetty - y. sanun seh lan, Chetty 
-®, relied on. ‘[p. 326, cols, 1 & 2.) , eas 


In partition the most ordinary Gals adic “one 

_ @o-sharer has -put up. buildings. on the. land is to - 
allot to" him fór hisshare a’~portion ‘ofthe. dand - 
‘which contains his building. “When this.cannot:.be | 
*“@one~or- would’ not” be’ fair, it may“ nevertheless ~ be 
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Court .below --dnd-L. - 


-Messrs. L. DeGruyther,- K. C. ani Sir 
“Thomas Strangman,:for the Respondents. 


Rankin. This. appeal 
Pen. sit. - bet- 
ween ‘members} of | ” Bengali “family 
_ governéd- by’the : Dayahhage “The contest-is 
“between uncle and ‘nephews ~ ‘that is between 
"the: appéllantt Nutbehari,~ who “was” thè first 
~défendant “in thé ‘suit, and. the’ ‘three * Yes- 
pondents,; ‘sons ‘of -his “deceased “brother 
z Haridas;.viz., Nanilal (the; plaintiff), . Man- 
dmatha.(second defendant) siid “Nagendra 
.Nath (thirdidefendant). These. threernbro- 
athers . ‘make: éommion: :cause iagainSt : Nut- 
+-behari.-As McNair, J. has-oticed; — 05 


, “The real protagonists | “are Nutbehari Rae ‘his 

- nephew Manmatha Nath, who. are admittedly , con- 

' tractors- in a. large -way-- of- business: Maninatha, 
; although he is;; “not : “ike Pa a, that he is 
; financing the-suit.” arco et 


“Phe trial’ rage: (Suborainats” ‘Tidge, 
"4th Court; 24 Perganas) - dismissed the “suit 
“ssaveras “regards -a “small plot’ of*tand 
‘measuring abdut.3- ‘bighastand 4 cotas, upon 
- which the family’had beén‘living: tins, 
“ibut “n6b:the house” ‘built thereon, “kra treated 
“ as joint’ property ‘of the: parties, though 

“hè ‘refused ‘to ‘divide: it~ py'::metes. dnd 
-- bounds. *: : By. way.of partition he directed 
* that it should be valued ‘and- that: onthe 
‘uncle, “Nulbehari, -paying- one-halfof the 
yale: for-division between ‘the: nephews; he 
-should -retaia ` the “whole: of: the land -for 
himself: “TheHigh Court: at Calcutta’ ‘Mitter 
and MeNair,JJ.) reversed‘ this: decision -and 
-gave decree’ for partition ‘èf ~a-large miine 
“ber of immovable" ‘properties * ‘and~-~indy- 
“Bbles,* as-well-as- -of a~ grocery - ‘businéss* “or 
“modi shop Ih -agreement,. howsven with 
“the 7 Trial Court; “tha High ‘Court dismissed 
“the : -claint for partition" e-gò' far as regards 
- two- contract’ “businesses Land a - money- 
“l6nding business.: ‘Lt also > dismissed “thg 


Sir , George. 


“arises out of a 


at 
kin 
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claim for accounts. ; 4 Ss l 
` RAIMONI=Matak Sana 
d. 1908 
é 4 Chintamoni=Iswar Das 
d. 1895 
ees 6 | | a 
. Haridas, Nutbehari, Bhutnath, Giribala Rajabala 
. b. 1866 b. 1872 d. before =:Nafar Haii Charan 
d. 1926 1895, Paba. Das 
(m. 1890.) 
I \ 
Pancharion, Bhaba Issue hy 
b. 1906 (daughter.) 2nd wife. 
| 
r . | | 
Manmatha, Chunilal, Nanilal, Nagendra, 
b. 1888. a ies b. 1893-4. 1895. 


Concurrent findings by the Courts in 
India have displaced the case made by 
the respondents on the pleadings and the 
learned Judges of the High Court have 
deliberately decided ‘to give effect to a case 
which the respondents by their memoran- 
‘dum of appeal had expressly disclaimed. 


The claim made by the respondents upon 
their pleadings and by the evidence which 
they adduced was to the effect that 
Haridasand Nutbehari had inherited from 
their father Iswar a certain amount of 
property which formed the nucleus of their 
joint property and by their joint labour had 
added thereto; both of them being owners 

. of a contracting business begun in 1906 in 
the name of Nutbehari in partnership with 
a stranger to the family called Haricharan 
Das, son of Dinu Das Mistry: both being 
owners also of a second contracting busi- 
ness. begun in 1913 in the name of Man- 
.matha, of a money-lending business in 
Nutbehari’s name, and of 
carried on ina part of the dwelling house 
-of the parties: that the two brothers and 
their families all lived jointly on the land 
inherited from Iswar, Nutbehari acting as 

. the-karta, receiving the profits of all the 

joint family business and other income, 
investing the family savings sometimes in 
his own name and sometimes in that of 
` Manmatha, building masonry structures on 


the -family homestead, and on” other lands : 
which were let to tenants—generally, but ` 


not always, in Nutbehari’s name. This 
case the trial Court rejected root and 
branch,.and: in the High Court the very 


“Sand McNair, JJ., in separate but. concurs 


a modi shop ' 


ring judgments have held that Iswar left 
no property, that Nutbehari and Haridas 
had no nucleus of ancestral property, that 
the contract business begun in 1906 was 
Nutbehari's alone, and ihat of 1913 was 
Manmatha's, having been started for him 
and given to him by Nutbehari; “that 
Nutbehari did not act as karta; that the 
money sending done in his name was done on 
his separate account; and that the land at 
Mudiali and the house built thereon by 
Nutbehari are his separate property. The 
learned Judges of the High Court have, 
however, held that allihe other immovable 
properties acquired either in Nutbehari’s 
or Manmatha’s name (Sch. Ka to the plaint 
as amended) and all the movables in Sch. 
Kha are joint family property of the 


parties. This they have held on the strength 


of an argument which each learned Judge 
has separately stated. McNair, J., puts it 
thus:— : 

“That Nutbehari acquired certain properties which 
would, in the ordinary course of events, be his own 
self-acquired properties and handed them over to 


_ the joint family and later blended with them othér 


self-acquired properties; so that in the result the 
mixed properties assumed the condition of joint 


: family property.” -- 
` This argument the k: 
` not to be the case made in the plaint, not 


leamed Judge admits 


to have been considered by the trial 
Judge, and to have been expressly- dis- 
claimed by the present respondents before 
the. High Court. He observes, how- 
ever, that "there isno suggestion that any 
further evidence could or would be - pro- 
duced ifthe doctrine of blending had been 


outline of this cage has been disbelieved, . specifically set up. i 


In agreement with the trial Judge Mitter - 


"Mitter, J. puts.the argument by saying:— 
“That the defendant No. 1 -blended the esrnings 


; of defendant No, 2 out of his busings? with his-owa 


} 


“it be new or: not. 
‘disclaimer itself is strong -evidence on the’ 
.. Other side. 


am et 
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separate account and the effect of such blending was 
to cause the income from the two businesses to be- 
come joint to the extent that any immovable pro- 
perties which were purchased from such mixed 
fund was meant to bs joint propersy of both brothers 
Nutbehari and Haridas.” 
And in another passage the sime learned 
Judge states his conclusion thus:— f 
“That Nutbehari mixed uphis own earnings with 
Manmatha's' earnings and by blending his self- 
acquisition with the joint family business which 
Manmatha says his business was, and that the 
properties purchased from such joint fund were _ 
joint family properties of defandant No. 1 and his 
brothers.” - Oe et 
Though it appears from his judgment that on 
the hearing of the appeal this case had been 
expressly disclaimed in argument by .the 
Advocate General on behalf of Manma- 
tha, Mitter; J., did not consider that it wus a 
new case and referred to a passage in the - 


written statement of Manmatha (para. ID) - 
- which averred in effect that recéipts from 
. the 1913 contract business, like all other 


joint family receipts, came to ths hands of 
Nutbehari as.the karta. With great res- 
pect to the learned Judges it is difficult to 


. feel complete confidence in this method of 


approach. If on a disputed and complicated 
question of fact embarrassed by deéfect 
of materials and by not a little false 
swearing, the parties claiming partition do 
not make a particulartype of case, itis 


. not easy to see why the party resisting’ 


partition should þe troubled with it, whether 
Jf it be disclaimed, the 


But if it be both new and 
disclaimed, canthe party who has had no: 


’. chance to meet it be told that the state of 


: the evidence makes it useless to give him 


a chance? Not, it would seem, unless the 
circumstances are highly exceptional and the 
conclusions exceptionally clear. 


Their Lordships will now set forth the 
main facts which they hold to be established _ 
as regards the history and transactions 
of the family. The pedigree prefixed to 
this judgmentis not complete, nor are all 
the dates therein given precise, but | it 
exhibits the main facis about the family. 


‘of Iswar Das so far as they are necessary for 


the present case. 


Iswar was allhis life a poor labouring, 


man. Whether he is more accurately. des-.. 
cribed as a riveter or asa riveter's labourer, 
as a skilled or an unskilled labourer, hé. 
and his family, managed with difficulty to 
earn their living. They’ lived in huts of, 
which the walls. were made of mud and 


Aon ose te ae as ed 
“thor? bas v. Santiab pas (P. Ó.) 


‘tion, 


~ a 
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“plot of land to another . several times. 


Haridas, the eldest son,. got a- little educa- 
Nutbehari, the second’ son,. got 
none angis eyen now illiterate: at nine years 
old hə began to earn his living as 
a punkha puller at a pay of two annas 
per day. Iswar's mother-in-law, Raimoni, 
however, made a little money as a vendor 
of fried rice to workpeopie, and in 1894 
a plot of 3 bighas 4 cottas at Fatehpur was 
purchased by her for Rs. 387 and has ever 
since been the family homestead (bastu). 
It was really two plots, one of 2 bighas 14 
cottas and the other of 10 cottas and the 
interest purchased was a permanent tenure 
at a fixed rent of Rs. 8per annum. In 1895, 
when Nutbehari was 23 years old, Iswar 
died in debt. Haridas, who was five or 
six years older than his brother, may have 
been still in work as ariveter ata wage 
of 8 or10 annas per day or he may have 
given it up for lighter ` employment. 
Nutbehari had beccme a mate mistry 
earning Rs. 1-8-0 pər day. The family 
of Haridas was fairly large and they were 
having so hard a siruggle that the three 
boys were put to work in a cotton mill at 
avery early age. In 1893 Haridas took a 
“eca” tenancy or cultivating lease for 
three years of 24 bighas’ of land, really 
garden land, near to the homestead at an 
annual rental of Rs. 9. Tae unregistered 
deed (Ex. AA (1)) mentions no salami, 
In 1902 Raimoni mortgaged the home- 
stead land for Rs. 485 and bought a plot 
of 3 bighas to the east of the homes:ead 
in the name of her daughter Chintamoni. 
By this time—viz. from about 1900— 
Nutbehari’s earnings had become more 
substantial. He had proved himself a 
capable: workman and was now entrusted 
with the execution of various wotks re- 
quired by a steamer company to be done 
outside Calcutta. He went to Balasore, 
Sonachara, Barisal and Chandpur, return- 


ing at the end of each job with some 


hundreds of-rupees. By 1901 the morte 


gage of 1902 waa paid off and Nutbehari’s 
“meney- was used to erect masonry structutes 
-on_ the homestead. 


He was maintaining 
his own .and his brother's family. On 
December 18; 1904, one Dwarkanath Adak 
executed an- unregistered document grant- 


-ing a “ticca’ tenancy in thé names of 


Haridas and Nutbehari (Hx, AA-2) of some 
garden. land in Fatehpur—being 2 bighas, 
12 cottas less the area of two tanks exclud- 


_,ed-from the lease. -Whether this was taken” 
bamboo and the roof. thatched with leaves.. in Nutbehari’s absence and whether on his 
Before 189!.they had moved from one- objecting to it the lease was surrendered - 


A 


f 





- evidence (Ex. F). 


< name of Hardas. 
“Re; 2,500 the permanent -right in the‘land 
' of the tenancy of 1904 including; however, . 
“the two tanks which had been previously 


gå 


“isa controversy that need- nòb now be 


“decided. No silami is“ mentionêd in the 
document and though the term is five years, 
there is a‘provision for determination at 
any time on payment for the vegetables, 
Ee. 

In 1906 Nutbehari -became a contractor 
under the ‘steamer company befére-men- 


` tioned in partnership with one Hari Charan 


Das, a son of Dinu Das, his old employer. 
‘Haridas’ and his family had no share what- 
“ever iiy this “business and no ‘one of them 
except Manmatha -ever worked in the 
“ business. The registered partnership deed 
“between ` Nutbehari and Hari Charan isin 
Each was to-have a 
half share: “Nutbehari was to have a 
“was to’ supply the funds at 15 per cent. 
‘interest. For the ‘benefit of: the sons ‘of 
_ Haridas, other than ‘Manmatha, Nutbehari 
-‘soon-afterwards: ‘set upa grocer's (modi) 
shop in one of the buildings on the home- 
‘Stead and ‘Chuni was put in charge. 
' This “business ‘was - Nutbehari’s, he was 
‘Hable for its-debts and apparently he 


' found capital for it three times at least. 


When Chuni died in 19!7 Nanilal (the 
plaintiff) was‘ put in-charge. The profits 
“were not enormous at any time but 
Nutbebari let his nephews have the profits. 
“In 1906 Nutbebari bought for Rs. -292 the 


- permanent right in the - -garden land which 


‘had been rented by the lease of 1898-in the 
In 1907 he bought for 


excluded. This land was thereafter let 


‘ 0ut- by “him in his own name for residen- 


*tial purposes to tenants whose kabuliyats 
“dc; are in ‘evidence. Notwithstanding 


- opinions expressed by the- High Court, their 


‘Lordships can discover no ground -for 
“supposing that because he bought the 
:mokarari interest in the lands of the ticca 
“leases of 1898-and‘1904° he was doing-so on 
joint account presenting Haridas with-a half 
“Share in the-corpus which at any moment 
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monthly salary of Rs. 30 and Hari Charan - 


-he -could take away- “by partition. : ‘ Even ° 


-if it be-taken that the lease of 1904 was 
: ‘pubsisting in "1907," that it-had réally: been 
`. taken on joint acčount, and that Nutbehari’s 
“main object: in buying? thé tenure was to 
- Shaves: some: land for- Haridas to ‘cultivate 
‘dud some* tanks’ -fór Haridas `-to -fish, the 
- inference of ‘jointhess ‘remains unjustified. 


“Chintambni “piieceédéd to her stradhan 
- Spropeity. Io 1909 -Nubhbehari bought: two - 


6 chittahs 
- period onwards al frequent intervals ‘Nut- 


‘name of Manmatha, 


“business, 
‘Nutbehari’s own. 


> self-acquisitions 


“was.” 


GATSE 

small plots a bighas and “10 Goak) of 
hogal (reed- -bearing) land near the home- 
stead, and in 1910 a further plot í of 7 cottas 
adjacent thereto. From ‘this 


behari was investing his money ‘in land 


. of the immediate neighbourhood. Several 


reasons combine to explain -tbis course 
which wasa very natural one. He was 
also addingto the dwelling house. On 
April 8, 1911, Chintamoni executed ‘a 
tegistered deed releasing to Haridas: and 
Nutbehari the original land (3  bighas, 4 

cottas) which -Raimoni had ‘bought in 


1894. Onthe:sime day Chintamoni. exe- 


cuted a deed of gift of the 3 bighas 
to the east thereof which had been *bought 
in,her name in 1902 in favour of Panchanon, 
Nutbehuri’s son, whose mother had recently 
died (1939). Haridas and Nutbehari joined 
in the deed as consenting to the gift. 
It should here be noted that -Nutbehari, 
had married a second time soon after 


-his first wife's death, and by his second 


wife has a family of two sons and-:a 
daughter—a fact which should be consider- 
ed before imputing “to Nutbéhari. an in- 
tention to part with - -a half stare of his 
self-acquired ‘properties to Haridas. 

1913 was a critical year in the history of 
this family. Nutbehari’s partner, Hari 
Charan, retired from the contract business 


-which had - -begun in 1903 -leaving -Nut- 


behari as sole owner. In this year Nutbehari 


-received an offer which led the steamer 
“company, for whem he had been carry- 


‘ing out contracts, to -allow him to 
start another contract business. © This 
he did- on. December | 10, “1913, in’ -the 


-who had for some 
years been working for bim at an ordinary 
wage. Nutbeharifound the money neces- 


‘sary to start thenew business, he supe: vis- 


éd its beginnings and ‘the promised 


-contracts were’ forthcoming. In this way he 
-provided- for Manmatha who became ‘sole 


owner ‘of a successful and profitable 
though ‘not so lucrative ‘as 
Their Lordships think’ it 
desirable to examine this matter somewhat 
more closely. Ina passage already quoted 
Mitter J., speaks of Nutbehari: blending his 
“with the “joint family 
business which Manmatha says his business 
Now the'case and the evidence ‘of 
Manmatha- and ‘the Plaintiff was that- the 


-1913-business, though in Manmatha's ‘name, 
“In 1908 Raimoni -died and: “heri. datighter- ` 


belonged really—like the original businéss 


of 1906—to the joint family of Haridas and 


“Nutbehari.--This- story - has been: rightly 


1937 


negatived: by concurrent findings. of the-,` ~ 


Indian Courts. But, that story gone, there 
is-no case left on which the business:of. 
1913: can be supposed to-be now, or ever to; 
have been, owned"by a joint family. It was.. 
the. separate property of Manmatha. After 
the death-of Haridas in 1926 Manmatha and 
his brothers. may well have been joint since . 
their father left some land and: money. if: - 
on!y.a little. But the 1913 business was no - 
asset of Haridas. The. gift of: a paternal 
uncle is not even ancestral property and’ 
this was not really a case of gift of -property.. 
What Nutbehari had. done wasto arrange 
for contracts, lend some money, and 
supervise.and direct for.a time the work on 
Manmatha’s behalf. The profits of- the 
new .business were -Manmatha’s self- 
acquisitions. Itis not easy to see why a 
reparate business should’-have been started: 
ifin.the end the. profits of both businesses. 
were to be-so mixed that all investments-of 
either owner can safely. be taken to have 
- been made on joint account. But if that. - 
be made out in. this. case, it gives no right 
whatever to the plaintif. Nanilal nor could 
Manmatha -prosecute his rights thereunder 
in-this partition suit: This. may account 
for in certain nervousness on.the part of the 
Advocate: General .in reference to. the cas 
which found favour -with . the learned 
Judges.’ ee ec ig ah 
From, .1913 0/1927 both businesses pros-* 
pered,- but,:the:oral evidence as to the 
conduct of ths parties and their dealings. 
with: the ‘profits is:conflicting and partisan. 
What “is certain is that a number of pro- 
perties, were. purchased, in the name of, 


Nutbelari and.a smaller number, in Mar 
matha's name. eee 

Tne list given below is not- exhaustive 
nor can it readily be related tothe particular. 
itèms,of, Sch. ka of the plaint, but it shows 
the:dates on which purchases were made:— 


Nutbzhari 


9th November, 
. 4 .. 80,5 ch, from Molla — 
wth March, 1915 2 b., 14 c., 10 ch. 


Fakir Naskar ... — 
lith October, i 
1915 ewe 12c., 10 ch, Bejoy 


Manmatha 


Hasra, -7 c, 10 ch. from 
WA Bejoy Hasra .. 
2!t December, : : 
1915- ee — 1c. ,10 ch. from. 


Idris Gasi ... 
26th. Mey, 1916 13 e. Aghore Ghosh ~~ — 
29th September, : 
1916- - gi Ge 33 b. from Umas- 
Be : . astri (Umasashi?) 
13th. May, 1917.1-b., 15.c. Banerjee. —. 
27th April, 1918: A, Pátra. | s “oe 
. 
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oa o Nutbzhari Manmatha . 
26th February, C, F 
1920 ` ANG bi, 10 6. Ess i = 
DI} E e — Qe: Tro’ - 
ka eek a ee er | Nandarente. 
4th October, 1921 M, N. Patra se” ; 
a a alan Ee ce aE aa M 
wa TURI, oa 14 Sui’ Landa Jorehat 
= Are oun from Nafar | 
. Das 


‘The plaintiff and Manmatha say. that.all.- 
the properties -are joint. Nutbehari. says 


that he owns-the' properties which stand in. 


his. name -and..thosé which stand in 
Manmatha’s name are:‘Manmatha’s. The 
evidence’ of Manmatha.at the trial was that 


- all purchases had been’ made by Nutbehari 


and that he -(Manmatha)..was not- evem: 
aware of any’ of: the. purchases: effected in - 


his.name ‘save that- from Umasashi: ‘The * 


trial Judge made -an elaborate examination 


ofeach. purchase in Manmatha's. name,and: 
b “holding `. that: 


discredited this story; 


Manmatha's transactions ‘had been done by" 


of shares, obtaining of decrees, ornaments 


„and the: making: ‘of: separate income-tax 
“returns. ‘Che High Court, moreover, found 


| himself on:his own. account — including both © 
‘purchase, sale and exchange of properties, 
money-lending on promissory notes, P irchase . 


that the ‘land and ‘house. built thereon at.. 
Mudi ili were.the sole-property of N uthehari ` 
and- that his moneylending. business. was - 


is own. Mitter, J., gives.as his reason:~z -7 
Š a money in -the hands. of 


“There was plenty of 


Nutbehari which he might have disposed as he liked . 


end which he need nof hive incorporated in the joint’ 


fund.” 


Notwithstanding thése circumstances, the ` 
High Court: have held it proved that (save. 


for the Mudiali- house and: land) all the’: 
immovables standing’ in either name are _ 


, joint family property—that is property of.a 


Dayabhaga joint family in which till 1924. 
the co-sharers were Haridas and Nuthehari : 


and after 1923. were Nutbehari and his 
nephews. 1 
Court proceeded must, now'be examined. 
The books.of account. of-the two contract 
businesses.ought, of course,, to make impos- 


The evidence on which the High ~ 


sible the. dispute. which ‘has occupied the ` 


Couris-in this - case. 
broke, out, viz., in, August, cooks. 
account, both, old,and current, were in the 
dwelling. house at, Fatehpur. her 
Nutbehari is cuncedling important books of 


Meg 


his own business or, ae hienen. 
have taken possession of them and: suppress. 
themis a question‘ whieh Mitter, J » found it 

difficult to ‘decide. Books purporting to be: 


‘When first the quarrel. 
6, 1927; books of” 


‘Whether. 





$26 
Pay (Mahina Khasra) tooks of Manmatha’s 


business (Exhibits a Series) were produced, 
on his behalf but have been discarded by 


beth Courts on ihe grcund that they contain 
fake entries fabricated for the purposes of 
this case. As part of the original case that 


both contract ` businesses belénged 10 the’ 


joint family of which Nutbehari was karta, 
the cral evidence and the false entries were 
tothe effect that all monies of both businesses 
went into Nutbehari’s hands. Nutbehari 
countered with & round denial; no ‘such 
thing ever happened ; all menies were kept 
separately by seach. No books of the 1913 


business, showing payment to Nutbehari: 


in the usuel course, have been produced; 
but Manmatha~and his brothers produce 
as evidence two books of Nutbehari’s con- 
tract business called Jabda and Khatian. 
Thesé are in effect books for the year 1916 
only and tkey purport to show that during 
that ‘year over Rs. 15,060 of Manmatha's 
money, received by him for work done, 
was paid into Nutbehari's hands and some 
Rs. 12,000 paid back to Manmatha, leav- 
ing &’balance due to him of Rs. 2,824. Nut- 
behari’ in his evidence declared that no 
such bdoks were kept in his firm. This 
seems to be untrue and ‘tkough the en- 
tries now relied upon are open 10 consider- 
able criticism according to McNair, J. 
their Lordships will assume that the books. 
are genuine’and prove the facis of these 
payments and repayments. What is the 
effect, save that Nutbehari’s evidence, like 
that of his nephews, is unreliable and that 
in third’ year of the new business of this 
workman turned ‘contractor he was very 
sensibly letting his uncle, who financed him, 
act as his banker or cashier? This is no 
evidénice of “blending.” So far as it - goes 
it is*evidence the other way. 
case of a karta mixing his own monies with 
family’ monies the mere fact cf a common 
til, cra cCmmeon bank account, need of it- 
self effect no blending so long as accounts 
are kept. This can be seen from a care- 
ful examination of Lord Buckmaster's judg- 


ment in Suraj Narain v. Ratan Lal (1', and 


a more explicit statément will be found in 
the judgment of Reilly, J. in Periakarup- 
pan Chetty'v. Arunachalam Chetty (2). Tt 


is cdd that the two books 
(1) 44 I A 20];.40 Ind. Cas. 988: 21 OWN 
20 6 g 21; ALE OUT PC 12; 2 P L W ior, 
| 180; 15 AL J 684: 19 Bom.’ + 97 
L T 121; 280142967; 6 LW om Galas 
477; 4-0 LT 762: 40 A 159 (PC) 
<2) 50 M 582 at pp. 591, 499: 109 
1997 Mad. 676; (1927) MW 


33 


LW 68 


N 287;. 62 ML J 
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Even in the- 


“live in joint mess. 


for this short‘ 
1085; 


2 M, oe 
509; (1917) MW N’ now particularly stressed :— 
Ind Cas. 290; AIR. .. My -nephew Manmatha. lives with- me in joint ' 
571; 25 ,-mess and our properties too are joint except the. 
ogee ., Property- in suit. . Manmatha ‘has purchased oneor -. 
nN aye ae Re rane : Bo gig fe sea 
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peri d only, and no similar oks for other 


years, should have been oliained by the 4 
“ resp:ndenis. 


No proof- is . fered 


that a. 


` single ` pice of the outstand. g balance was’ 


| hot ‘1epaid or accounted for nor is the pur- 


chase of any land traced directly, or in-. 
_ directly to any balance of Manmatha's menep. ; . 


Nor are there any books of Manmatha’s to 


show that he did, or that hedid not, pro-, . 


vide the price in any single instance. Nor 
do the Jabda or Khatian show that Man- . 


‘matha’s money was going towards gene- |: 


ral expenses of a joint family. So far, 
therefore, as account boks are concerned, 


‘itis not made out.that uncle and nephew. 


blended their funds: still less that they 

presented the blend tothe joint family. 
Great reliance was, hovever, placed on 

an edmission made by Nuthehari in 1924 


‘when giving evidence for Manmatha and. 


others who hadin 1916 purchased certain 


hogal land near tothe homestead at Fateh- -` 


“pur from a widow called Umasashi: 
transaction was attacked as invalid and 


‘oth Nutbehari, Manmatha and the Sirear - ” 


The > 


Bashi Koer gave evidence at the trial be- - 


fore the Subordinate Judge. At first Nut- ` 


beheri had intended to’ buy these lands ‘ 
and had paid Rs. 100 as earnest money and’ ` 


executed an agreement for sale (bainapatra). 
In the énd it was bought in three parts 
by .Manmatha, Hari Charan Das and Asu- 


tosh Hasra, wan paid Rs. 1,260,800 and 
respectively—tolal ` Rs. 2,690. ‘Man- | 


630, 
. matha's evidence was ;— 


“My ‘paternal uncle Nutbehari paid the earnest +~ 


money on hiz behalf intending -to 
- property himself. But eventually he did not pur- 


purchase -the: - 


chase it. Hesaid ‘I have no need of the property.’. -. 


I requested Nutbehari to let 
erty.” : 
In cross-examination :— 


me purchase the -prop- :- 


“My father is alive. I have got an -uncle too, 


- whose name is Nuthehari. My father and my unele 
. mess in the same bari. 


Nutbehari's lands are on three sides of'it.” 
Sashi Bhusan Kuar said :— 


“The purchase was made with Manmatha’s money : 


and the property belongs to him.” 
Nutbehari said :— 


I paid Rs 10%ae earnest money. I did not, how- | 


ever, buy the lands. I had paid earnest money 
without seeing the lands. 
lands, were scattered and were not contiguous to 


. my lands I gave up the idea of buying them. The 


I too live with them in joint... , 
After my purchase Ihave - ` 
kept the land in my khas possession. My unclo- 


æ 


When I found that the- 


„prica settled seemed also to bea bit too highand | 


“this was another reason for my backing out.” 
“In cross-examination comes the: passage > 


“I am illiterate and cannot even sign my name 


19837- -° 
two properties himself.. I told manmatha. that the 
Price of the lands insuit seemed to be too high. 
But he said that. he would not grudge paying a 
higher price as. the hogal land in suit. was. conti- 
Buous to our hogal lands, These hogal lands are 
the ejmali property of Manmatha and mysalf.” 

_ This language is the Judge's note in Eng- 
lish of the effect of the witnesses’ answers | 
to questions—put and answered, presum- ` 
ably, in Bengali. Mitter, J.; takes it as 
proof that ali Nutbehari’s properties were 
Joint with Manmatha and then interprets 
that as’ meaning joint not with Manmatha 
but with Haridas under the Dayabhaga 
School of law. This he supports by taking 
against ` Nutbehari'his explanation given 
in the present case :— ” ; 

“I then said of our properties, except that of that: 
suit, being joint with Manmatha,. having in view 
only the properties covered by mother’s deed of 
release and’ the kobala executed by the Hasras"— 
the former reference being to Ohinta- 
moni’s deed of 1911 and the latter reference 
being to a sale of hogal lands dated Octo- 
ber 11,1915, whereby 12 cottas, 10 chittahs 
was conveyed to Nuthehari and 7 esttas, 10 - 
chittahs to Manmatha for a lump price of 
Rs. 467-4-0 .by the same déed. Manmatha 
in the present case says : — - 

“Uncle had paid earnest money for the land of 
Umasashi in ‘order to purchase the_entire land for 


our entire family” - ; i 

which ċonłradicts his evidence in the pre- 
vious’ case. 
tradicts himself, now saying that Nutbehari 
paid the money on the purchase in Man- 
matha’s name. MoNair,J., has noticed that 
so far back as 1916 the 7 cottas, 10 chittahs 
purchased in Manmatha’s name in: October 


1915, had been exchanged by Manmatha | 


for other land with certain brothers named 
Rakshit : he does not think, therefore, that 
that land can have been in Nutbehari'’s 
mind when he deposed ashe did in 1924. 


It is more than probable that in 1930 Nut- . 


behari had no real recollection of what he . 
had said or what he had meant in 1924. But 
it is clear that in 1916 each was taking his 
Own way as regards Umasashi's land. and 
that as the Subordinate Judge held [Order 
No. 27, February 6, 1923], “from the de- 
position of Manmatha it is quite clear that 
he did not claim. Nutbehari’s land". But 
for Manmatha’s deposition their Lordships 
would incline to agree with McNair, J., 
that Nutbehari's evidence showed that some , 


of the hogal lands near. tn. the homestead .- 


[perhaps those bought: by Ex. P (1) of 
1917 or A. (9) of 1920] were ejmali: bet- 
ween Nutbehari and Manmatha. ` But the 
evidence must be taken fairly and -as 4 - 


‘NUTSNHART Das v. NANILAL-pas” (P, ©.) 
whole and it is most noticeable that each ta 


_ separate plots. 


Sashi Bhusan likewise, con- . 


_ Rs. 200 per cotta. 


ant 


party makes clear that the other haslands 
of his own. No doubt on his.own case 


Nutbehari should have said:: “I am joint’ 


with his father as to the homestead and 
lands nearby belong to both of.us butin 


property”. But the Judge's translation of 


. the-effect of an illiterate man's answer toa 
Pleader’s questions in cross-examination is ` 
2 product of several factors and in this cage 


it is not so different from his present case 
that it can be regarded as disproof. In any 


case the conclusion that the lands of both — 


deponents (Umasashi’s land excepted) þe- 
longed to the joint family, cannot, in their 
Lordships’ view, be drawn. $ 


As the oral evidence ‘for’ the respondent ` 
cannot possibly he relied upon, it only res, 
“mains to notice certain documents which 


Also each of us has other. 


are said to throw doubt upon the case that | 


the purchases ‘of uncle and nephew were | 


made by each onhis separate account.. In | 


‘their Lordships’ view these come to. very 


little. The'deed of October 11, 1915, has 
already been referred to whereby two 


brothers Hasra, inhabitants of Fatehpur,. 


gold for Rs. 467-4 O'two ‘plots of land—one 
to Nutbehari and .one ‘to Manmatha. This 
proves little enough, but it proves even 


less if it be coupled with thé fact that, when . ; 


Manmatha in 1916 exchanged his plot for 


adjacent land with the Rakshits, the deed | 
had been owning : 


(Ex. N) recited that ‘he’ 
and possessing the same since the purchase 
from the Hasras “without any share therein. 
being owned by anyone else in respect 


thereof and without any right or concern on | 
the part of anyone else’. | It is possible to ' 
‘have too great bélief in the trath of recitals 


in deeds, but these transactions were with | 


neighbours, close neighbours who could 
hardly-have failed to know of the jointness 
of Nutbehari with Haridas or Manmatha if 


there be any truth in the respondents’ case. . 
Ex. A 20 is ‘a registefed kobala ` 


Again ! a „lobat 
whereby certain Muslims called Gasi trans- 


ferred to Manmatha on December 21, 1915, . ` 


a one-third ‘share of 5.cottas (1 0., 10 ch, 13 ; 


g, 1k, 1 kr.) for “Rs. 233-5-5—viz., at 
It is said to be remark- 
able.that in a deed of release dated seven 


years afterwards (July 11, 1922), by which ` 


Haripada Jathi (Nutbehari’s Sircar) dis- - 


claimed having any interest in certain lands‘ 
in Howrah acquired: by his master in his. 


name, there is added at the end a reference 
toa plot of mvkarari homestead land at 


Fateh purmeasuring in the entire 16 annas, . 


l-eotta, 14 chittahs more or less. It would © 
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indéed ba remarkablé, Ifthe properties þe’, believes. Manmatha’s-evidence on the matter 
(le same, it would suggest that the entry iù ` in this-suit. and as he solemnly recited:at. 
thé-deéd cf téleasé wes ‘a fictitious entry to - the:time: in- his: conveyance to Naba Kar- 
endble registration’ to he éffécied at. tke makar, that he-had been enjoying the prop- - 
Registry of Behala. This it may wellhave `- erty.. ever since Nandareni’s conveyance 
beén ih any case.” But the. mecsurements~ “without anyshare being owned by anycne 
and thé boundaries -are given in both ` elsé in respect theréof,” the respondénts can. 
deéuments and néithér Gorrespond: nor are’- hařdly ask the Board to come to any firm ~ 
they identifiable iri any other way, so the, conclusion.in their favour, stilllesé to treat 
argument comes to nothing. ~~ ~ “"'* thig matter as. decis‘ve.of the case ¿s a 

“On November 24; 1922, Haridas joined in while. ~--" © °° * | ah; 
a.déed cényéying to’ Panchanon Royahalf. Attention haè been: drawn to one or two. 
sharé,ii.a Calcutfa house which share Nut: other-transactions but these contain nothing. . 
behati had. bought at ‘an execution’ sale in, that.can be regarded, as-décisive or even. 
1917, ‘The tenor of the’ deed shows that’: inportant. ~~ 07 | 
the explanation given arid supported ‘by the 


The High Court's decree proceéds on the ` 


-evidence of a Pleader's Glerk ‘is'in all: pro- footing that. even, before Manmathas con- 


bability correct. ` If Haridas: and Nut- | tract. business was-begun in 1913 Nutbehari. ` 
behari had been joint in estate generally or ' was -bringing his separate self-acquisi- _ 
evén as regards this. transaction, the, deed -tions into the joint family estate. Jt in- ` 
wuld “Have been worded’ very differently’ clides-all the movables in Schedule kha to 
and tlerë would kaye beefi no pointin ` the-plaint; though- this: matter- is not dis- 
dêseribing Haridas “as living in joint mess:- cussed’ sufficiently for their Lordships tobe 
with Nutbebari—a limited phrase of distinct’ ’ certain that‘they understand the view taken: - 
négativé significance. “That Haridas should’: on this point by, the learned Judges. Since ` 
join fof: safety’s sake at the purchaser's | the suitwas. brought the modi shop has api 
instance ‘isa Very ordinary matter.. `- ` `“ prently heen conducted ‘in the name of the: 
‘On July-27; 1920; Nandarani, widow of respondents and by one-or’otHer:-of them.- 
Rojendva Manghi, transferred “certain land ‘ The‘appellantis. not much concernéd:-with. | 
fora ‘price of Rs. 550`to Manmatha, who'for, ` it-and: an order. -to' partition it-will!do-as: - 
the came price sold it on April 28,1921; tò ` much harm as govd.to the responden s, Ib: 
Naba Karmakar. Rajendra had mortgaged” dods’ riot follow thit they. are entitled to.’ 
itin 1914 to -‘Tinkari Dandapat, who was. such ` m'order merely because. their’ uncle ` 
paid off on January “11, 1920, by Upendra ’ started the shopto provide for-them a pro- > 
Nath Das: (Rs. 195 due for, principal: and’ ` fitable employment:, os 
interest). Upendra was paid off’ by Nut-: In the result their: Lordships are of: - 
behari on July 5, 1920 (Rs. 222-1-0=Rs.:195°: opinion that this suit for partition. cannot” 
and interest thereon). “Upon the comple: succeed save as to the homestead. The.: 
tion of the purchase “by Manmatha this sum * movables (Sch. kha) and-the other.immcy- .. 
was déducted fiim the purchase priceand ` ables-are not‘showm to be joint family prop: ` 
what'was paid according to the statement erty. The directions’ given By tke tril 
cithe dèed of ‘sale was the balance only. ` Jtidge as to the manner in which thehcme- 


he 


Marnmatha's évidence: now is that he knew- 
nothing~of the transaction, it being done 
entirely by his uncle. NutbeHari- says be 
got his money beck’ with interest, which’ 


from Nandarani out of‘what Manmatha paid’ 
to ber. Tke deed--is not so. expressed. 


` that Nutbehkari paid him off and: he under- 


stood that Nutbehari was offering a higher 


the consideration money was paid by Man- 
mathe, but he seems to he hazy’ on the 


stibject. To make anything of ihis parti-- 


-~ stend should be dealt with by way of par- 
; tifion- have “been set aside by- the High 


* Court:: Asthey-do not’seem'to have been . 
one, ; - supported by learned Counsel on behalf of ~: 
seemsto be ‘incorrect, also ‘that he- got it. Nutbehari they’ will not be-restured: The 

“proper method of partitioning’ the hcme- | 
ki teed” f ` stead‘ will be left: open -for ‘determinaticy. ; 
Upendra says he paid cff Tinkari because? by the- Commissioner or other authority 
he‘intended to buy the land for ‘Rs. 400 but- entrusted with the carrying -out. of the parti- 
` tions decree, it being. understocd-that while ~ 
04 | - the buildings are. notto be: taken. as’ thems ~ 
price., ‘Rajendra, the Pleadei's clerk, says’ selves: joint family property,.the ‘method -. 
proposed'by the Subordinate Judge is not’ 


em 


- to be adopted, unless’ indeed the -parties . 
agree thereto hereafter. The obsei¥ations:- 


ctilar case the respondents must succeed'in; quoted’ by Mitter, Ji, from Ram CHaran : 


proving that Nutbehari never directly 


or~ Mitters Tagore Lecturesom Partition em’ 


ncirectly “got his money’ back. As-no one- phiasise-an’ im/portant’principle, ut as there? 
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isnoteven a plan of: iheihomestead. and": 


buildings before the Board, it: would not ' be: 
safe--or right to direct that the building: 
should be-divided into the same shares’ as 
the‘land. Perhaps the most ordinary method 
when one co-sharer- has-put up buildings on 
the-land is to allot to him fər his: share a 
portion: of: the land: which’ contains: his: 
building. | When this cannot. be done Jor: 
would‘not, be fair, it may nevertheless, be- 
unreasonable-and unnecessary to treat’ such. 
_ cosharer exactly-astheothers. The scheme 
of-partiftion should not be taken out of the 
hinds of’ the Commissioner of partition in’ 
advance butshould be- left in the first in-: 
stance to his discretion in the usual course. 
Theif Lordships will humbly advise His 
Majést¥ that this-appeal should be allowed; 
thatthe’ decree: of the High Court be set 
asidé-and the decree of the: Subordinate 
Judge-restored save for the-direction there- 
in-contained as to the manner of partition 
and for: ihe reference to the. modi shop. 
which should be deleted. The respondents- 
must;pay to the appellant his costs of this 
appeal‘iand: two-thirds- off his. costs.. iù the- 
High Court: OM 
Ne Appeal allowed: 
Solicitors for the- Ap 
Burrow;:Rogers & Nevill. © * l 
Sòliçitors for tke'Respondents:—Messrs. 
We W. Bix & Co. R SERTE Ma ' 
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2 


Land’ passing. by revenue: sale~Old proprietors; if:- 
remain inweceipt of -rent—Proof of. continuity. of. . 
, to the sale, a question may arisa" whether this 
* : receipt does not cvidence’possession by the tenants 


passession—Necessity'of—Proof of receipt of rent. 
—Nature of:-~Adverse poasession—Essentials of. 
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map -geneyally- offered : for. public sale or a-map made ~* 


‘be proved to be accurate. 


` (8), referred to. 


“red to. [p. 334, col. 2] : ; 
` public nature, and the existence of the 


¿ference can-be drawn from its use. 
~ sequences. might ensue as regards titles to land in 


pellant:—Meéssrs. ~ 


t'are intended to be-bascdupon the facis 
1 session under s, 40. and. when itis: pliin that thei 

. party was.not in i 
. evidence, these entries 


.. because they are good evidence of poss 


` by the Téksildariag of routine and 


: to any parties 
| [p. 335, col. 2] 


. passed by revenue sale there can in 


< sion and it 


’ by, them- in respect of a previous 
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under the, authority. of. Government within. s. 38, 
It is on the. contrary within the provision of s.. 83° 
that maps made for the . purposes of any causa musf 
[p. 334, col, 1] 3 
Whether based upon -sound general - principle. or - 


,merely supported by reasons of convenience, the. 
_Tule: that. sofar as regards the. truth of the matter- _ 


decided, a judgment is not admissible evidenca 
against one who is a stranger to the suit hag lne 
been accepted as a general. rule in English Law. 


‘Exceptions there are but the general rule is not in. 


doubt. 
of Kingston's Case 


The same rule applies in India, 


D 
(4) and Natal Land Co. uchess 


Va Good. 


ibid. 

Held, that a. y sree holding that the area of an- 
estate was comprised within ‘certain. boundaries 
‘along with the plaint that preceded- it and the 
steps in execution which followed were evidence of 


| the assertion of.a right and wera thus admissible. 


as evidence of the right. [ibid] . Salen We 

A judgment is. evidences of weight even against 
third parties. Dinemani.v. Brojo (7) and Rim 
-Ranjan Chukerbaity v. Ram Narain Singh (©), refer- 


When uw judgment is not inter-partes, 
ment in rem, nor dóes it relate to a matter of 
I , an enc judgment 
Ns not a fact in ‘issue, even if it be-relevant cane 
some of the provisions of the Evidence 4 
Serious con-- 


India if it were recognised that a judgment against 


pe expected to follow therefrom. [p. 334, col. L] - 


-nor a judg,. ` 


ght, - 


` 
2 


ct, noih.: | 


wa third party altered the burden of proof as between. ° 
-rival claimants, and mach “indirect laying": mj . 


$ 


_ Entries. in katiruni jamabandi. that have come : 
” into existenc3 consequent upon a decree are 


siblè under s. 35, Evidence Act, but the entri 
be made under tho U, P. Land’ Revenue OL 
aS to pos- 


ossession, on -their-m 
add nothin 
the particular. provisions of the 
-Government records are. evidence of ti 


erity-as3,, 
g., Apart from 


tle - mainly: 


ession, but if ` 


Act, 1901,, ` 


Act, entries in gtich 7 


a 
t 


i 
cb 
pi 


admis- 3 


contrary- to the tacts-as.to possession at the time. r 


they were made, they carry little, 


This- would be specially applicable to entries made 


It is orly an. entry made under under 
U. P. Lana Revenne Act, 1901, 
der s,. 44, 
n dispute 
A law be no. 
-presumption that, contrary to the purchaser's rights, 
the old proprietors remained in receipt of rent from 
the agricultaral tenants. Any possession which the 


TE it be once shown that the -lands i 


: old propiizstors- may have exércised efter the sale 
‘would no doubt be ‘adverss to the - purchaser, but 


they: must- prove that, they continued in posses: - 
is not possible for them: 


possission. save by proving that they recejved 


< Tents from the’ tenants notwithstanding the sale: 


No: doubt, if at . some. date. rent was received 
period subsequent: 


The questiqn of the limits of a-particular revenue’ ion bshalf-of the cld -proprietors since the’ date 
mahal-is-not: x matter: of: publio’ right:or public:or; of! the sale; but: proot of. receipt: of rent will -. 


general: interesti soas, to be within: e.,32 (4) of the. be. ne 


“Bvidenge Act, nor is a map which is not.a published” 


ary, if:the old 
out” d case that the “purchaser's title has-comé to 


r 


if any, weight, ; j 
g without notice’ + 
‘interested to oppose their being made. = 
s. 3808) of: < 
h L that attract. ake z 
- statutory - presumption of correctness un ; 


to proves - 


proprietors are, to- :make! 


830 


an end by reason of their adverse possession,’ Proof 
of receipt of rent may be indirect, for example, public 
records showing that A. B. was in possession of the 
maliki interest may or may not bo sufficient in any 
particular case. 

Adverse possession should have all the qualities 
of adequacy, continuity and exclusiventss to dis- 
place the owner's title. Krishnan v. Peringati (10), 
ferred to. ; 


Messrs. Dunne, K. C. and Wallach, for the 
Appellant. 


Mi. J. E. Godfrey, for the Respondents. 


Sir George Rankin —In this case five 
appeals remain to be decided, seven having 
been compromised. The plaintiff in Suit 
No. 106 (appeal No. 35) was Bahuria Musam- 
mat Bhagjogna Kuer and the principal 
defendant was, the then Maharaja of 
Dumraon. In the other four suits the 
Maharaja was plaintiff and the principal 
defendant was’ Babu Ramsarup Singh, 
Musammat Bhagjogna’s’ husband. These 
original parties have all died ‘and their 
place has ‘been taken by representatives, 
but these changes in the record: may be 
disregarded for the sake of brevity in 
expression. The suits arose out of proceed- 
ings taken by the ‘tenanis of certain 
agricultural lands near to the River Ganges 
and to the borderline between the District 
of Shahabad in Bihar and Orissa and-the 
District of Ballia in the United Provinces. 
Bys. 140 of the Bengal Tenancy Act, a 
tenant, if sued for rent by a person whose 
title to the rent he does not admit, may pay 
the money into Court with a plea that the 
rentis due to a third. person. The Court 
thereupon gives notice to the third person 
with a view to bis bringing a suit against 
the plaintif and obtaining an “order 
restraining payment out of the money.” 
In the case of the five tenancies with which 
the present case is now concerned, the 
suits so brought raised’ the question of 
title to the landsoftha tenancies, and were 
not confined to the question of the right to 
a particular amount of rent deposited. 

The controversy between the Maharaja 
on the one hand and Bhagjogna and Ram- 
sarup on the other hand, arises out of the 
fact that in the District in question the 
River Ganges has altered its course from 
time to time. Originally, on the northern 
bank, and in what is now ithe United 
Provinces of Agra and Oudh, there was a 
revenue-paying estate called- -Mahal 
Sheopur Diar. “As land accreted’ to this 
‘estate by the recession of the river towards 
the south, another estate was settled called 


a Sheopur Diar Numberi. In 1825 4 further 
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accretion of a large quantity of land had 
taken place and this in turn was made 
into a separate estate, Sheopur Diar 
Gangbarar (hereinafter called Gangbarar). 
The river continued to alter its course to the | 
south and by 1851 still further accretion 
had taken place. At some date between 
1851 and 1862 it returned to the north, - 
flowing through the middle of Gangbarar, as - 
indeed: it still does. More land having” 
thus emerged to the south of Gangbarar, a 
separate estate, Sheopur Diar Naubarar . 
(“Naubarar") was formed in 1862 and 
settled with the owner of estate Gangbarar 
to which it had accreted. The main 
question at issueis: What land wasthus | 
settled in 1862? And it arises from the 
fact that in 1903, the proprietors of Naubarar > 
having defaulted in payment of land . 


‘revenue, the estate Naubarar was sold for 


atrears of revenue under the provisions of 
the Bengal Land Revenue Sales Act (XI 
of 1859) toa purchaser acting on behalf of 
the then Maharani of Dumraon. The 
rubakari, dated September 11, 1903, con- 


firming the sale under s. 27 of the Act has 


been put in evidence, and from this 
it appears that the subject-matter ofithe 
sale was --“number 1504 Shibpur Diar 
Naubarar, parganah Bhojpur.” By virtueof _ 
this purchase “by his predecessor, the 
Maharaja of Dumraon claims to be entitled 
to the. superior interest in the whole of 
Naubarar whatever its boundaries may be, 
and he claims that those boundaries in- 
clude the Jands of the tenancies which 
form the subject-matter of the five suits 
now before the Board. 

Ramsarup, on the cther hand, on March 23, 


‘1920, and his wife Bhagjogna on Decem- 


ber 8, 1915, purchased an interest in the 
estate Gangbarar. In this way each’derives 
title as a. co-sharer toa sub-division,gof 
Gangbarar Bhagjogna being co-sharer in 
patti Sheo Bux Singh and Ramsarup in ` 
patti Naunhid Singh. The lands of 
Gaogbarar from long hefore 1903 have been 
distributed among some 17 paitis-and lands - 
of each patti are also allocated to particular ` 
co-sharers in resppect of their interest in 
the patti. Thus, for example, in Musammat 
Bhagjogna’s suit she claims to have an 
interest of 1 anna 4 pies in patti Sheo 
Bux Singh, represented by a half inter- `` 
est in a Takhta of 2 annas 8 pies to which 
belong the lands comprised in her suit 
and held by the tenant defendants there- 
in. She thus claims half the rent of these 
lands. The question of title is whether the ` 
land of- the tenancies in. suit belongs to 
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mGangbarar or Naubarar, and if this ques- 
«ion has to be answered in favour of 
the Maharaja, a further question arises 
Mfor decision under Art. 144.of the Limita- 
mtion Act of 1903, namely, whether. the 
“title which the Maharaja obtained by his 
purchase in 1903 has not come to an end 


by reason of the adverse possession of. 


Bhagjogna and Ramsarup or their prede- 
eessors-in-title. 

At the hearing of the, suits the Maharaja 
was not able to call any evidence of the 


receipt by him of rent from any of the- 


lands in question at any time since the 
purchase in 1903. 

On the question of title the Munsif ap- 
pointed a Ccmmissioner to find out which 
of the lands in the 12 suits then before him 
lay in Naubarar and which in Gangbarar, 
and by the writ of. commission he directed 
the Commissioner to decide this question 
by re-laying ithe map made by a Mr. 
Parker in 1912. The Maharaja in 1911 
had brcught a suit (No. 271 cf 1911 after- 
wards numbered suit No. 4 of 19:3), against 
a large number of cosharer maliks of 


Gangburar claiming a large tract of land- 


as belonging to his estate of Naubarar. In 
that suit, however, the predecessors in title 
of Bhagjngns and Ramsarup were not 
impleaded. Mr. Parker, then District Engi- 
neer of Shahabad, having been appointed 
Commissioner in that case, heard evidence 
and made enquiries asa result of which 
he drew a map showing the boundary 
between Gangbarar and Naubarar. This 
map was ultimately the basis of the decree 
in the suit,a decree made in 1916 and con- 
firmed by the High Couriat Patna in 1919. 
An appeal to His Majesty 
(No. 91 of 1923) was dismissed in 1925 
“on the ground of incompetency” as an 
appeal against concurrent findings of fact. 
The controversy in the 1911 suit upon the 
maps and other documents which came into 
existence in 1862 and prior thereto may 
be stated as follows: Gaengbarar seitled 
in 1825, was 18,977 bighas, 15 kathas. 
Its most southern plot, according to a map 
of 1840, was plot No, 920. In 1861 the whole 
area was found to be 16,855 bignas, 5 
kathas an addition of 2,877 bighas, 10 
kathas. From this additional area a 
deduction was made of 2,307 bighas 
18 kathas “on account of the river and 
bhagar,” of. which 1,923 biyhas ‘was for 


the river and 384 bighas, 18 kathas for. 


uncultivated bhagar, &c., leaving 569 


bighas, 12 kathas. This is charged as worth - 


Rs. 4 per bigha (Rs. 2,278-6-0) less .Rs-17-14 
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as “rasum patwari’=Rs. 2,207-8-0 cf which 
one-half “is Rs. 1,103-12-0, say Rs. 1,104. 
Now the river had by change of course 
covered lands of QGangbarar and the 
maliks had a claim for reduction in ras-- 
pect that the whole of their original 13,977 
bighas, 15 kathas no longer existed above - 
water. The question in the suit of 1911 
was whether -Naubarar settled in' 1862 was ' 
940 bighas only (of which 569 bighas 
12 kathas were cultivated and 384 bighas; 
18 kathas were not), Gangbarar land ex- ` 
tending southwards far enough to make-up 
the 13,977 bighas, 15 kathas, or whether 
Gangbarar stopped at plot No. 920 as be- 
fore, the whole of the land to the south 
of that plot being given to Naubarar, though 
the revenue was assessed on 569 bigkas,- 
12 kithas only, the maliks of Gangbarar 
and Naubarar being the same. The High 
Court, in 1911, held that Naubarar com- 
prised 2,877 bighas south of plot No. 920, 
and that this was only assessed as 569. 
bighas by way of effecting a remission of 
the revenue payable on Gangbarar due 
to the maliks for diluvion. Of course, if 
this be right, any further accretions to 
the southward would belong to the maliks of 
Naubarar—i. e, after 1903 to the Dum- 
raon raj, which as it happened owned the 
villages to the south. That the assess- 
ment of 1862 should have been made on- 
the principe just stated is not perhaps 
very probable a privri. After 1903 it pro- 
duced a remarkable result, and one can- 
not deny that there is room for dispute 
upon the matter. But on an elaborate re- 
view of the evidence and of the documents 
the Court arrived at that conclusion and 
there is no apparent force in the 
comment thatthe judgment gave the raj 
2,877 -bighas and the map gave over 4,000. - 
It does appear, however, from the High 
Court's judgment that the effect given by 
that Court to the settlement of 1862 was 
not the effect which certain revenue officials 
(Tehsildars) gave to it in 1867. In 1903 
and afterwards, as mare. than one learned . 
Judge has in the subsequent litigations 
observed, there was “a good deal of 
confusion as to the exact location and ex- 
tent of Naubarar” and their Lordships 
think ib clear that by reason thereof the, 
raj was not, put. by the Collector in 1903 
in possession of the lands of the 1911 suit or 
.of tLe. present suits. l l 

In the present case tho Munsif having 
directed that Parker's map should be taken 
as the basis for deciding whether the 
land in suitlay in Naubarar or not, and. 
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the-Commidsioner having-reported.that-the 
lands- now- in- question in- the five suits 
before their. Lordships- were within the 
limits of‘ Naubarar, the Munsif’ held: that: 
the: Maharaja had proved his title to such 
lands subject_ to the question of adverse. 
possession. -On the question of adverse 
possession, however, he- found that Bhag- 
jogna and Ramsarup: and their predecessors-. 


in-litle- had proved adverse possession for - 


more than: 12 years- and’ that accordingly 
the title of the Maharaja under the purchase 
of 1903 hadcome to an end. 

“The cases went-on appeal to the ‘Sub- 
ordinate Judge who agreed with the Mun- 
sif’s finding: in favour of the Maharaja's 
title but considered that the documents: 
relied upon: by Bhagjogna and’ Ramsarup - 
were sufficient to-establish adverse posses-- 
sión- for the necessary period. On appeal 
to the- High ‘Court of Patna: (Ross: and- 
Scroope; - JI) it was held’ that ‘the Maha- 


raja bad not proved that’ the lands iù- suit- 
were’ within the boundaries of- Naubarar- 


and» therefore failed‘on the question of title. 
The decisi¢n-of the- Subordinate Judge.on- 
the question. of 
also `. reversed -notwithstanding: that the, 
powers of the High Court: -were limited- 
inthe manner-set forth - by sg. 100 and 101. 
of-ths-Givil Procedure Code. f 

:On behalf: of the Maharaja-it was argaed 


that: ihe decree of 1916 and .Paker’s “map,” 


though not binding. -upon the principal. 
respondents" dine ‘the - Present cases- 
evidence ‘against’. 
of: Naubarar under: seetion. AL or 13: of 
the. Indian Evidence Act, and: that the. 
symbolical possession. - given - -under. the 


` deeree-in tte previots-suit was given openly - 


and: was marked: by- boundary: pillars sat 
up-in tha neighbourhood to ‘mark’ the 
boundary line. -In addition it was said that 
in 1917, when the terms of' the existing 
settlement of. Government revenus were due 
to be-revised; the Maharaja, -as the. result 
of! proceedings of which the. Gangbarar 
maliks including the-principal:respondents- 
had ‘notice; became: liable for. Tevenue- to 
Government upon: the -basis of’ Parker's 
map and for. thé-whole- of the lands delineat- 
ed-therein - as: comprising: -Naubarar, and? 
that at:the’same time the revenue assessed: 
on.Gangbarar was reduced. ; 4 

“Since thé Maharaja: pilal nan his decree 
in 1916, three apportionment cases . have 
been decided i.e.; suits (or groups: of:suits) 
brought Dy him: ‘claiming. apportionment of 3 


“Gangbarar and: partly-. ‘ins ‘Naubarar'as. 
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adverse: possession was- 


~ 


were. 
-them- of the boundary .- 


renis due-from tenahts of lands lying pattly... 
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de'ineated by. the decree: “In two -of thesé- 
cases.(No..839 of 1918 and No. 340: of 192@)- 
the claim failed ‘as against Gangbarar-. 
maliks not-parties to.that decree, on the, 
ground that it was not evidence against 
them and on the ground that adverse: pos-'- 
session had in any case ‘brought to an end’ 
the title-of-the raj [cf. Maharaja Bahadur. 
Kesho Prasad Singh v. Rumdeal Kuer-(1);- 
Kesho Prasad Singh, v. Kirtharath - 
(2). Ina- one of these two. cases -both 
Ramsarup and- Bhagjogna were: parties, ` 
and: the Munsif in his - judgment 
stated: that ontheir behalf revenue chalans 
had been filed besides a host.of decrees and‘. 
plaints:showing that they and their pre- 
decessors brought rent euits and got-decrees ` 
[cf. Ex: Ti: (22)]; The third case (No. 83-08 | 
1922) concerned.a plot of. 52 -acres--out of.. 
which the Maharaja claimed some 43:acres~” 
as situated in Naubarar. ‘A: Commissioner:-: 
was.appointed to ascertain tow much of the. 
tenancy. lands: were within Nawbarar- and’: 
for this purpose he decided to- accept: the. 
line: of: Mr. Parker marked’ -by pillars.’ 
Musammat Bhagjogna was`-one cf’ the-: 
defendanis: -Ramsarnp. ' wags not. Thov’ 
learned District Judge. on. first appeal :: 
(ef. Ex. A. (41).) considered’ that. Parkers. 
map was evidence in itself as.the maker was? 
dead ‘andialso because the revenue had been-: 
assessed in 1917/upon-the bisis .of” it; also: 
that the judgments-in the: 1911 suit: wére~ J 
admissible in.evidence under: s: >13...cf the? 
Evidence Acts This: judgment: of Novem*-: 
ber. 9, 1923; isin itself of no agreat impois 
tance fcr-the present..; purpəse since’ the 
High Court on second: appeal preceeded:-on. - 
different grounds, but. it. sinfluenced -thée:: 
Mnn3‘f in the suits now. before the ‘Boardi. 
who quoted it (Angust.30, 1924):as justify-.. 
ing him in progeeding upon. the. basis of.” 
Parker's map’ The High Court. [cf. Dhari- : 
chna Kuar ¥. Kesho: Prasad Singh: (3), < 
which hid:to-deal with this. question: of ee 
on.the footing that the decision of the:- 
District Judge was final save for error.in ‘ 
law, ultimately ruled that the Commissioner's. 
finding as.to area. should be~ upheld. - 
Without deciding whether. Parker's map. 
was.evidence against the defendants who: 
had not; been pirties to the suit of 19115- 
the High: Court. pracecded on..the grounds 
that. there:was. other- evidence before. the: 


“amin. which could ‘support -his finding. | 


The erection: of boundary. pillars. without - 
ko] 6 EL ‘T 214; 87 Ind. Oas 439; AIR 1925: Pat, 
(2) AIR 1926-Pat, 577; 97 Ind, a 282; 


- 8) EPT 199; 97 Ind; Oas, 1895, 2.0 ig b oi 
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““bjection-and the réventie döcuments of 1917 
ae the items éf other ‘evidence mention- 

ed. 3 . š cae he oe y 
The decree of 1916 was also Toilowed bya 
‘suit for mesne profits (No: 265' of -1916) in 
-which an enquiry -was held äs to- which lands 
-within the boundariés defined by the decree 

were in the possessidn of proprietors who 
"had been made parties to that- suit -and 

-mesne profits were allowed in respect of 
-such lands only. No mesne protits “were 

given for any lands of tne- présent suits. ` 
Before the Beard as before the High*Court 
“the Maharaja relied upon : certain -registers 
kept under the United Provinces Land 


Revenue Act (III of 1901) as containing . 


‘entries which are not only: evidence in his 
favoùr but carry a statutory presuniption of 
correctness upon the :question whether the 

-suit lands are within: ‘Naubarar. Certain 

-sections of that enactment (including s. 33 
and 40) are referred to. in the’ judgment cf 
Ross, J., and Scroope,-J. -has observed that 
there does not seem’ 1o be any presumption 

‘ef correctness -attached - to khesras and 
khatiaunis under the Act. ‘Clause A of 

"6.32 refers to a. register of all the- pro- 
prietors in the mahal. including the pro- 
prietors of specific ‘areas ‘specifying 

“the -natufe- and ‘extent of .the interest 

_ of each.” By s. 33 (3) read with 
s. 35 no change isto be made-in respect 
~of such entries save by order cf thé . Col- 
. lector or, in undisputed cases: only, -of :the 
Tehsildur. -By s. 40 all’ disputes are. to be 
' decided-on the basis of possession; “and -Py 
:s:41-boundary disputes are to. be'decided, if 
‘possible, cn -the basis’ of: survey maps, if 
this be not-possible, then on the basis of 
actual’p3ssession. Under this section -if ib 
‘isnot possible io decide as to -possession, 
«the person “best entitled” may .be-record- 
‘ed. “Section 44 provides: “‘All’entriés in 
“the annual «registers.:under ‘sub:s.. (3) of 
s. 33 shall-be presumed to be-true : until the 
-contrary is proved.” ` > aty te Wi 

It was contended on behalf ‘of the Maha- 
` raja that the respondents must have acdept- 

“ed the correctness of: Farker's:map.-at the 
“time when the order. was made in: the..pres- 
. ent suits for the appointment. cf a Cummis- 
sioner. The application for the commission 
“and the’ writ of commission; are absent‘ from 
' the printed record -before ` théir’ Lordships; 
but the order of ihe. Munsif .daled -May -13, 
--1924, and the Commissioner's report “have 
“been obtained -and-in-view-of -these ‘docu- 
ments, the‘pleadings of.the parties “and the 

- history of tha dispute, theit “Lordships find 
it impossible to-hold that the respondents 
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had: given up the: ¢onténtion that “Parker's 
“map was wrong. and was in no way - binding 
“upon them—a contention whith -was indeed 
“their main plea. The. Muunsif:-discussed the 
‘law of the matter in his judgment-and took 
‘the view that the decree of 191b:was admis- 
sible as ‘evidence against the’ respondents 
‘in:a passage which. is: inconsistent withthe 
suggestion that the : respondents “had - sub- 
.mitted to- be bound ‘by ‘it. ‘It -becoiies 
-nécessary, therefore, to“ consider carefully 
- whether there is proper proof:as -against the 
principal respondents that the lands now-in 
‘suit lie. within: the ‘Maharaja's. -éstate! of 
Naubarar. - f me, eY 
-Itis convenient to consider: first: whether 
the Maharaja can. succeed upon the basis 
-that to: all -the lands ‘comprised “jin his 
-decrée ‘of -1916 -he acquired a new, or 
independent: title. . im -1917 by reason of 
-the proceedings to revise the revenue. This 
is faintly indicated at the end of ‘para.-7 
-of his plaints, and ‘the only evidence-put 
-forward in support of it seems to be. tke 
-note . inserted in the. D Register . (Ex. A‘ 38) 
„of Naubarar: Tre contention has been dealt 
-with more than once in the previcus suits, 
and jn their Lordships’ view there-can:: be 
“no doubt that itis bad. There is no evi- 
dence of -anything: more than a. revision ôf 
the amount assessed upon the mahal Nau- 
*f barat: as formed in 1862; and, if - reference 
:be made to.the jidgmenis.in the suitiét- 
-1911 far the history of these: estates, itiwill 
be seen that, according to the- case of both 
‘sides: and the: documents put “forward, the 
-maliks of Gangbarar andthe Maharaja as 
‚malik of ‘Nawbarar: have-permanent interest 
in their respective- estates though by reason 
-of special circumstances the revenue is:not 
‘permanently fixed.: The mote. made upon 
Ex. A is not- the record of,. or . primary:levi- 
-dence of anything . decided by the Revente 
: Court- of BalliaDistrict but.is a note made 
-for the purposes of the: Shahabad authori- 
-ties. in-carrying-out the new-arragemént. . 
.. Before the:Board the-argunient: was' put-as 
-acase of estoppel. It is said thatthe respond- 
‘ent stood-by -when..in -1917; on the strength 
-of ihis decree, ‘the Maharaja's, revenue. was 
:enhanced ;. indeed: that:at the ‘same time 
the assessment on Gangbarar-or certain 
¿parts of it'was- reduced. | As the: Maharaja 
-had. obtained -possession of. large tracts of 
-land from‘.certain Gangbarar maliks it is 
mot surprising that in :due ‘course his assess- 
ment was revised and increased ; tut that 
Ramgarup“aad:his wite wére vesponsib! 
“for this. by action or inaction in any. wayu 
neither : proyed-nor: probable, .- It is: digg 
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| to discover any basis-of evidence for ihé 
suggestion of estoppel, which appears to be 
rested mainly upon the fact that the revi- 
Blgn of revenue is made “in the presence 
of all the proprietors” (see para. 9 of the 
Maharaja’s written . statement). In their 
Lordships’ view the Munsif and the High 
Court have rightly rejected these contentions 
as to the effect of the proceedings of :1917. 
Whether in the course of such proceedings 
., of asa consequence thereof any entry has 
„been made ina register so as to be evi- 
dence in favour of the raj or even to carry 
` a presumption of correctness are separate 
questions. . ‘ 
The map made by Mr. Parker—if looked 
at simply asa mapand apart frem the 
decree of 1916 and from the physical exis- 
_ tence of pillarserected on the land in ac- 
cordance with it—is not evidence against 
the respondents. The question of the limits 
of a particular revenue mahal is not a mat- 
ter of public right or public or general in- 
terest so as to be within s. 32 (4) of the Evi- 
dence Act, noris Parker's map a publish- 
ed map generally offered for public sale or 
_& map made under the authority: of Govern- 
ment within s. 36. lt is on the contrary 
-within the provision of s. €3, that maps 
made for the purposesof any cause must 
be proved to be accurate. 


The admissibility of the decree of 1916- 


is the next question. Whether based upon 
sound general principle or merely support- 
ed by reasons of convenience, the rule that 
so far as regards the truth of the matter 
decided ajudgmentis not admissible evi- 
dence against one who is a stranger to the 
suit has long been accepted as a general 
rule in English Law. Exceptions there are 
but the general rule is. not in doubt. A 
well-known statement of it was given. by 
Sir William de Gray (afterwards Lord Wal- 
singham) in the Duchess of Kingston's case 
(4), and a striking instance of its ap- 
plication by the Board may be ceen in 
Natal Land Co. v. Good (5). That the same 
rule applies in India though it is not ex- 
pressly formulated in these terms may be 
seen froma reference to s. 43 of the Indian 
: Evidence Act, 1872, and the . illustrations 
given thereunder. On the other hand, apart 


from, all discussion whether a judgment is . 


or is not a “transaction” within the mean- 
ing of s. 13 of the Evidence Act [cf. .Guj- 
ja Lal v. Fattih Lal (©, Dinomani v, 


(4) (1776) 2 Howell's State Trials 578n. 
, 6) (1868) LRZ P 0121; 5 Moo. P 0132; 16 WR 
"86; 16 E R 465 (P 0), U a 
“6 O 171; 6 O L R 439;.3 Shome L R 132 (F By, 
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‘Brojo (7)|the judgment of 1916, together with 
the plaint which preceded it and the steps 
in execution which followed, are evidence 
of an asserticn by the raj of the right 
which it claims to have acquired in 1903 
and are thus admissible evidence of the 
- right. There are undoubtedly casesin which 
ajudgment is evidence cf weight even 
against third parties. Thus in Ram Ran- 
jan Chuckerbutty v. Ram Narain Singh (8), 
a decree 80 years old dismissing asuit on 
the ground that the defendant had mokarai 
tenure, was cogent evidence of their ancient 
possession, of the rate of rent paid, and of 
their title having been long ago asserted 
successfully. And in Dinumani v. Brojo 
(7) (supra) magisterial orders under s. 145 
of the Criminal Procedure Code were held 
to be admissible for and against every one 
when the fact of possession at the date of 
the order has to be ascertained. But the 
fact that 2 person not in possession of the 
land now in suit claimed in 1911 to have 
been entitled toit since 1903, is not by 
itself serious evidence of his right. There 
-is and was no lack of assertion on the other 
side. It adds little or nothing that having 
got decree he took symbolical possession 
(dakkaldahani)) or even that Le set up 
boundary pillars well to the north- of the - 
land now in suit. The respondents could _ 
not prevent his doing these things and 
. theit rights are notin any way affected by 
. them. Of course if it could be said that 
had the respondents the right they claim, 
they would have at once challenged these 
acts by..bringing a suit fora declaration 
of their title—some weight might be attach- 
ed to the factthat they did so. But in the 
Present case such an agreement would be 
_ quite hollow. It is difficult to think that any 
Court would grant relief upon the sole basis 
of the plaintiff's assertion made against 
_other parties. and because the parties now 

‘impleaded waited to be sued. That on 
this basis alone posséssion should be 
disturbed would be indefensible espe- 
cially in Ramsarup’s cases seeing that he 
was recovering decrees for rent in 1919 and 

1920. Their Lordships find themselves in 
agreement. with the observation of 
Ross, J. :— 

“The judgment is not inter partes, nor is it a judg- 
ment in rem, nor does it relate to a matter of a 
‘public nature. The existence of the judgment is not 
“a fact inissue;and if the existence of the judgment 

is relevant under some of the provisions of the Evi- 
dence Act it is difficult to see what inference can be 


drawn from its use under these sections”. ‘ 
(7) (1901) 29 I A 24; 290187; 12 ML J 83; 4 Bom, 


L R 167; 6 O W N 386; 8 Sar, 204. : 
(8) 991 A C0; 23 O 533,5 M L J 7; 6 Saf, 530: ŒO), 


+ 
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. Serious corisequences might ensue as`re- 


gards titles to land in India if it- were re-- 


cognised that a judgment against a third 
party altered the burden of proof as bet- 
ween rival claimants, and much “indirect 
laying” might be expected to follow there- 
‘from. - . : i 

A. very important feature of the case must 
“here be borne in mind. The evidence be- 
fore the Board does not enable their Lord- 


ships to see how near in each case the lands . 


.nowin dispute lie to the boundary line 
drawn in 1916, but in three of the suits 


against Ramsarup, the plaint lands were. 


-found by the Commissioner, to iriclude some 

lands of Gangbarar, which would seem to 
involye that the lands nowin question in 
: these suits are at the very extremity. In 
the two other suits also this may very well 
be the case. Accordingly it is anything hut 
certain that any of the defendants in the 
previous suit had an interest even indirect- 
ly inthe exact line drawn at these parti- 
cular points. The lands now in suit are 
only small areas out of-the large tracts then 
disputed and lie in all probability on the 
outside edge thereof. 

So far as Ramsarup is concerned; whether 
òr not he has proved: possession for 12 years 
adverse to the Maharaja, their Lordships 

- consider that he has proved that he was in 
. possession of the maliki interest which he 
claims at the time when the Maharaja 
brought these four: suits against him in 
August, 1923. Apart from any antecedent 
probabilities arising from the fact that the 
Maharaja had never had possession, or 
.from the fact that the lands now in question 
were excluded from the decree for mesne 
profits as being held by a Gangbarar malik 
not party to the suit of 1911, he has proved 
in three of the suits that he had recently 
‘recovered rent decrees; and, though in 
“suit No. 111 there was no such special 
evidence, he gave oral evidence before the 
Munsif (notincluded is the paper-bock) 
produced his sale-deed of 1915 and a certified 
extract katiaunt jamabandi for 1917 show- 
.ing the tenant defendants’.of that suit 
-(No. 111) recorded as holding under his 
` share of the patti Naunidh Singh | Ex. E. 21}. 
In these four suits the Maharaja is really 
a plaintiff suing in ejectment and must 
give proper prcof of his title as against a 
defendant in ‘possession. The 
Bhagjogna is different. 

No doubt. in 1917 theré came. into exis- 

tence entries in public records .consequent 
“upon the decree of 1916. 


1 
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. but, a8 Ross, J., has pointed out, the entries 


„Statement, 


` documents since obtained 


: agreement with the Munsif, 


position of , 


These entries are ` 
admissible under s. 89 of the Eyidence Act, | 
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to be made under ihe- United Provinces 
Act HI of 1901 are intended to be based 
upon the facts as to possession (s. 40} and 
it is plain enough that the raj was not in 
possession of the lands now in suit. On 
their merits, as evidence, these entries add 
nothing. Apart from the particular pro- 
visions of Act III, entries in such Governs 
ment records are evidence of title mainly 
because they are good -evidence of posses 
sion, but if contrary to the facts as to posses- 


. Sion at the time they were made they carry 
_ little, if any, weight. This would be speci- 


ally applicable to entries made by the 
Tehsiidar as of routine: and without notice 
to any parties interested to oppose their 


, being made. 


In theargument before the Board it was 
suggested that the learned Judges of the 
High Court had altogether failed to notice 
s. 46 cf the United Provinces Act (ILI of 1901) 
but their Lordships do not so read either 
of the two judgments. The . paper-book 


‘prepared for the purposes of this appeal 


contained no document carrying a statutory 
presumption of correctness, to which the 
appellant could point as containing a state- 
ment to the effect that the lands now in suit 
are part of the mahal Naubarar. A main 
purpose of the opportunity given by their 


‘Lordships at the end cf the hearing on. 


July 28, 1936, for the addition tothe paper- 
book of further documents was that the 
appellant might lay before the Board any 
entry made under s. 33, sub-s. (3) of Act ILL 
to which he could point as containing that 
Such entriesalone attract the 
statutory presumption or correctness under 


_8. 44 of the Act. i 


No such entry appears among the further 
from’: India, 
Hence even if it be assumed that the pre- 
sumption would remain when the facts as to 
possession were established, the appellant 


_ can take no advantage from s. 44. 


Their Lordships have not merely to 
consider whether there is some evidence in 
support of the view that the suit lands lie 


. within the Maharaja's mahal of Naubarar. 


The learned Subordinate Judge, in coming 
to his finding of fact upon this point in 

reem¢ does not appear 
to have observed that the Conimissioner was 
directed to accept Parkers map as correct; 
and did not, in their Lordships’ view, direct 
himself accurately “as to the purposes for 


_ which the ‘map could fe used as evidence 


against the respondents. | The High Court 
in their Lordships’ view was entitled tg 


2 


. 
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i “entertain ‘aftesh this questioa of Parcels 


‘notwithstanding that they’ were exercising 
_jurisdiction i in second appeal. The question 
“now is whether the High Court ave shown 
to have been wrong in their finding. Their 
‘Lordships are of cpinion that they airived 
“aba correct conclusion upon this part of the 
_ case. , Indeed in tke circumstances of the ` 
. case it was hardly reasonable .on the part |” 
„ofthè raj as plaintiff in the four suits 
| out’ proving afresh as against him the par- 
‘ticulars of the settlement of 1862 ‘when 
. Naubarar was formed into a separate estate. 
. AS already noticed the position: of ` 
“Bhagjogna is different from her hus- ` 
“band's. “In suit No. 106 she is plaintiff 
„and it is for her-to prove ‘her titie to 
“the lands of`that suit. She claims a half : 
interest in a plot of some 5 bighas let out 
to tenants at a rental of about Rs. 42 
, per annum. The khewat for’1921 (D: 10) 
‘is prodaced and ilem No.. 6 shows her ~ 


< ~ purchase in 1920 of a share (1 anna, 4 pies) 


“in- patti’ Bheo Buksh Singh the rental 
“being given’as Re: 45-110. - This very : 
“Bame interest was excluded in 1919 from 
the -mesne profits suit as ` “appears © from 
-section B to tLe Cémmissicner's report : 
‘therein [Ex. 3]. ‘The “Munsif“relied on 
“Ex. D. I, D.2 and D:4 which are khesras i 
‘and - 2 “Jild Bandobust” (D. 3) which are 
“either not included cr are not identifiable 
“in the .paper-book;. he appears to “have 
` considered that one. J aigeshri ‘Lal: was a 
vendor to Bhagjogna in respect of - tke 
“lands of: suit 106, and he referred’ to two 
` decrees obtained ‘by him for rent in’ 1890 
“and 1895; also`a plaint in 1890 ina rent 
suit. ` * Their Lordships have, however, been 
“unable to discover any. proof that Jaigeshri 
“Lal ' was a predecessor i in title of Bhagjogna 
“or:thab the plaint and decrees have any 
' reference to the-lands of this suit, these 
-somewhat ancient matters being all stren- 
uously denied‘ on behalf of the Maharaja. 
‘From ker plaint it appears that Bhagjogna 
‘herself: ‘cannot have collected any rent 
‘from these lands because in answer’ to 
-the Maharaja’s rent suit in 1922 the 
‘tenant defendants deposited the rent from 
“ 1919—92. ‘In her title-deed of December 8, 
"1920 (Kx. Dy her -vendors explain that the : 


*lands-sold “were sandy and unprofitable. s 


- It is? fair 1o'add that-her-busband appears - 
« from: the' Munsitf's~ judgment to have givén 

*cral“évidence on her ‘behalf, and’? might - 
“and” should-hdve’beén’ ercss examinéd- én 
“Ahe” objections now ‘taken to’ her title. “His 
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` against Ramsarup to expect to succeed with- - 


proprietors . ‘rem: fined ` 
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“jn the paper book. ‘The Munsif and Ross, J. 
gae ‘some weight to ahe-fact that “inva 
: previous suit about apportionment of otLer 
‘lands, she ‘put in evidence chilans, plaints 
-and decrees showing “possession by her 
~ vendors; it-is difficult :to assume-that they 
would .be found to have reference tothe 
‘lands’ of -the present suit (No. 106) or to 
see that she has any’ valid excuse for:not 
producing them once more. 

In this. state of the. evidence their Tara 
ships think it impossible .to hold „that 
` Bhagjogna as plaintiff has proved. her title 

as against the Maharaja. - Whether lhe 

‘interest which, in 1920, “she purchasedin 

patli Sheo Buksh. Singh or-the interest 

‘which, in- 1903, the:Maharaja purchased: in 
‘mahal ‘No. 1504-gives -title.to the’ land 
‘in' suit depends entirely upon the question 
‘whéther the land lies .within the ono 
‘mahal or the other. She as plai: ti must 
“produce prcof upon‘ this point unless she 
is to succeed entirely'on the.. ground of 
-adverse ‘possession. : If may be-—their-Lord- 
‘ships’-do not decide—that, so-far as.regards 
“the mere claim -to «the -dep sited rents | 
for 1921-22, she could*succeed by. giving 
- proof: of possession of .the maliki interest 
‘in the particular lands: of. her -suit and 
‘relying ‘upon ‘the Maharaja's failure “to 
¿prove - -his title:: efaJadub v. Khemankaré 
“(9).- Bat -her evidence of her predecessors’ 
‘receipt of rent from the.lands of suit No:106 
-is “of the -most .tenuous and’ dubious 
character. and quite ins aflicient for - this 
“purpose. g h 

Upon - the: question of adverse possesaion, 
their Lordships being concerned -only.with 
‘five- suits have a-more limited -enquiry . 
-than- that: which . was necessary before the 
‘Courts in-India. Having found that:prior 
` to:-the -sale-in 1903. the “respondents”! . prê- 
:dece8sors, malik; of -Gangbarar, were in 
- possession -òf the lands. now in question, 
‘Ross,J.,, expressed his view thus:— . . + 

` “The raj not having taken: delivery of pcssession 

after- the revenue sale, the presumption is that pos- 
, session- continued -as before, and this "presumption 
is borne ‘ut by the: fact that sut’ for possession, 
-was brought in-1911 and also by: ths pleading, in 
+ paras. 5 and:6 of the written statement (of the 
Maharaja), that he got into pessession of, the pro- 
-perty in ispute by bringing a suit in Court.” 

"Their Lordships cannot agree that this 
“approach, to the present question i 18 accurate. 
If ib. be “once:shown “that the lands in‘dis- 
` púte` passed“ by ‘the-revenue'sale of 1903, 
„there. can in law bè no, ‘presumiption-that, 
» contrary to the ` purchaser s“rights, the old 
‘in reveipt *-of- reat 


o evidence,‘ however, has: not been ‘included 2- (980W NH8 =- ee, 
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from the sgticultufal’ tenants. Any pəs- 
session which the old proprietors may have- 
exercised after the sale would no doubt 
be adverse to the purchaser, but -they 
must prove that they’ continued in posses- 


sion and it does not appear that-it is possible: 


for them to prove possession save by prov- 
ing that they received rents from ‘the 
tenants notwithstanding the sale. No doubt, 
if at some date rent was received by them 
in respect of a previous period subsequent 
to, the sale, a question may arise whether 
this. receipt does not evidence possession 
“by the tenants -on behalf of the old*pre- 
prietors since the dale of tke sale but 
-proof of receipt of rent would seem to 
-be necessary if the old proprietors are to 
make out a case that the purchaser's title 
has come to an end by reason of their 
adverse possession. It is important, how- 
ever, to notice that proof of receipt of 
rent may be indirect, for example, public 
records showing that A.B. was in possession 
of the maliki interest may or may not be 
sufficient in any particular case.’ S> far 
88 regards the five tenancies now before 
their Lordships, it is difficult. to impugn 
the accuracy of the view taken’ ‘by the 


learned Subordinate Judge tht ths evi- | 


dence given is’ neither satisfactory’ nor 


sufficient to prove 12 years adverse pos- - 


session. In Qhagjogna’s suit the only 
decrees proved have reference to a period 
prior to 1903. In Ramsarup’s cases‘proof 
of adverse“ possession no longer matters 
„but it may-be noted that in suit No. 110,"he 
‘proved one rent decree obtained in 1920 in 
respect of the years 1916—19. In suit No. 111 
there seems to be no“proof ‘of. any rent 
decrees. In suit No: 112 there were two rent 
‘decrees, one in 1911 and one in 1919. In suit 
‘No. 113 there was one rent dééree in 1920. 


Ramsarup's case is but slightly strengthen: ` 


‘ed by khatiaunis or khasias. No doubt 
in the circumstances of the present case 
‘(referred to`n the passage which their Lord- 
ships have. just quoted from the judgment 
of Ross, J.) the mere fact that many years 
‘after the sale the Gangbarar maliks or per- 


“sons deriving title from them are obtaining ` 


‘vent for the land is in itself very signiticant. 


‘Even in a locality exposed to diluvion by 


“the action of the river this circumstance 
‘alone might be given’ considerable weight. 


But without sufficient proof ‘to cover the ` 


_intervening years it was most teasonably 

held by the learned Subofdinate Judge to 
“be insufficient. The cireumbtanca that the 
, Maharaja was not in possession or in receipt 


“gé'tentis, it need hardly be said, ingufficient ` 
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under -Art. 1LEto. warrant a finding “of 
adverse possession ‘on behalf of the respon- 


dents or their prédecessors in title, Their 


Lordships are of opinion that on the materi- 


als produced it-cannoS be contended that- 


the learned’ Subordinate Judge was obliged 
in law to: find that the possession of the 
principal respondents had “allthe qualities 
of adequacy, continuity and exclusiveness”: 
per Lord Shaw Krishnan v. Peringati (10), 
necessary -to displace the ‘title of the 
Maharaja, and they think that no reason ‘in 
law exists why his finding of fact in this 
respect should -not be final. . 

Their Lordships will humbly -advise His 
Majesty that the appeal should be allowed 
in respect of Bahuria Musammat Bhagijo- 
gna's suit (suit No. 103), that the decree 
of the High Court therein: be set aside and 
the decree-of the Stbordinate‘Judge restor- 
ed: that in respect of the other suits this 
-appeal should be dismissed. The appel- 
lant will.get from Musammat Bhagjogna his 
costs.of‘the appeal to the High Court in 
suit No. 106. ‘he appellant will pay to 
the respondents'-who appeared three-fifths 
-of their costs of -this consolidated appeal. 


% ; Order acc. rdingly. 
Solicitors for -the ‘Appellant.—Meéssrs. 
Watkins & Hunter. < 
Solicitors’ forthe Respondents.—Messrs. 
Douglas Grantyé Dold. ` 


(10) "26 C W N'666at p. 673; 66 Ind. Cas: 451; A 
I R1922 PO 181; 44: M €83; 14 L W 791; (1921) M 
W N8417; 4l MLJ 650; 31 ML T42; 48 1 -A* 395; 
24 Bom, L R 669 (P O). 
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Appeal from the Court of Appeal of 
New: Zealand 

- January 26, 1937 
Lorp Arsin; Lorp THANKERTON, Lorp 
MAOMILLAN, Lorn WRIGHT (Masrer or . 
tag Rotts) AND LORD MAUGHAM 
Tug MAYOR, COUNCILLORS AND 
CITIZENS or Tas CITY or AUCKLAND 
AND OTHERS—APPELLANTS 
: versus . 
“Tus ALLIANCE ASSURANCE 
COMPANY, LIMITED—Resronpsyts. 


- ' Contract—Place of pcyment—-Agreement to pay in 


New Zealand or in England~—Creditor exercising 
option to be paidin Englani—Currency in whieh 
payment’ must be made—‘Pound’, méantag of —Dedtor 
and creditor. he A h 
The true'meaning of the word “pound “must be 
determined on the basis of arule depending on a 
well-known principle of the Conflict of Laws, namely, 
‘that the mode- of performance: of a contract:is-to-Ne 
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- governed by the law of the. place of performance. 


That principle, no doubt, is limited te matters 
which can be fairly described as being the mode or 
method of performance, and is not to be extended 
so -as to change the substan’ive or. essential condi- 


tions of the contract ; but when it applies, it has. 


thé effect of introducing into the contract the law 
of currency or legal tender governing in the place 
of payment as a mode or method incidental to 
performance. Thus where there is -a common unit 
of account, to which the same denomination applies, 
the debt expressed in the common unit of account 


. must, in the absence of contrary evidence of actual 


intention, be discharged by payment in 
rency of the place of payment. 
[Case-law discussed.] 

‘ In February 1920,the Corporation of Auckland, 
New Zealand, issued a series of debenture bonds 
-secured -on the revenues of that city, the capital and 
interest so secured being payable at the holder’s 
option either in Auckland or in London, the bonds 
maturing on July 1, 1940, : They were issued under 
the Local Bodies Loans. Act, and contained the 
following provisions: “On presentation of this 
coupon at the Bank of New Zealand, London, Eng- 


the cur- 


. land, or Auckland, New Zealand, at the option of 


” the holder for the time being onor after 


~v 


the first 
day of January, 1936, the bearer will be entitled to 
receive £2 12s. 6d.” The debenture-holders exer- 
cised their option to be paid in London : 

Held, that the ‘pound’ contemplated by the Act 


-‘meant the common unit of account current in Great 


Britain’ ‘and in various parts of the British Empire 
and‘the currency that -it connoted in the case of 


any particular loan would be determined by the 


place stipulated as the place of payment. Conse- 
. quently; the coupons were payable in English cur- 
rency without any allowance for exchange, and so 
also, the debentures, if the holder. exercised his 


' option to be paid in England. 


The Hon. S. O. Henn Collins, K. Cy 
Messrs. _ Alexander. Ross and Joseph 
Stanton, for the Appellants. : 


Messrs. Gavin Simonds, K. C.and Wilfrid 


; _ Barton, for the Respondents. 


.Lord Wright.—The question to be 
determined in this appeal is what are the 
rights of the Alliance Assurance Company, 
Limited, the respondents, under a deben- 
ture bond for £100 and the coupons still 
outstanding under it of which they are þe- 
arers. The bond and coupons were issued by 
the Mayor, . Councillors and Citizens of the 
City of Auckland ih New Zealand, the defen- 
dants in the action and the appellants 


- before this Board. The Auckland Transport 


Board who were third partiesin the action 
are also appellants, but-no question arises 
in this appeal as to their position. 

The debenture bond is numbered 1744 
and is for £100. It was issued under the 
common seal of the appellant corpora- 
tion on February 9, 1920. It is headed: 
“Auckland City Council, Auckland, New 
Zealand. Auckland City Tramway Lcan 


- of £1,250,000. Secured on the revenues of 


the City of Auckland, subject to the existing 


. Joans chargeable on such revenues", and 
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is-payable at the holder's option either ‘in 
Auckland, New Zealand or in London on 
July |, 19:0,. and is expressed: to be 
issued by the Auckland City Council, New 
Zealand, under the Local Bodies Loans 
Act, 1918, and s. 26 of the Appropriation 
Act, 1915. It provides by its terms that: 
` “On presentation of this debenture either at the 
Bank of New Zealand, Auckland, New Zealand, or at 
the Bankof New Zealand, London, England (at the 
option of the holder hereof) on the first day of duly 
1940, the bearer -will be entitled to receive £100. 
Interest on this debenture will cease after the day when 
the payment falls due unless default is. made in pay- 
ment. This debenture bears interest atthe rate Five 
pounds five shillings per centum per annum payable 
onthe first days of January and July in each year on 
presentation of the attached coupons.” i 
The coupon now in’ suit is No. 33. Itis 
headed: ` “Auckland City Tramway Loan, 
1920. Ofthe City of Auckland, New  Zea- 
land, issued under The Local Bodies Loans 
Act, 1913, and s. 26 of The Appropriation 
Act, 1915, secured on the revenues of tke 
City of Auckland, subject to the existing 
Loans chargeable on such revenues.” It 
contains the following provision: “On 
presentation of this coupon at the Bank“ of 
New Zealand, London, Jngland, or Auck- 
land, New Zealand, at the option of the 
holder for the time being on or after the 


first day of January, 1936, the bearer will 


be entitled to receive £2 12s, 64d.,"; it is 
signed by the Mayor and the City Trea- 
surer. The series of debentures, of which 
No. 1744 forms one, was issued under the 
following circumstances. An English 
registered company had, some years before 
1919, constructed a tramway system in the 
City of Auckland.. In 1919 while they were 
operating thesystem they gave an option to 
the appellant corporation to purchase the 
tramway undertaking with all its assets. 
In consequence an agreement was entered 
into dated February 16, 1920, between 
the English tremway company and its 
mortgagees, an English investment com- 
pany, on the one hand, and the appellant 
corporation on the other, for the sale of the 
whole of the tramway undertaking, its 
lands, its various rights and all its assets, 
for the total aggregatesum of £1,227,201 
€s. Td. The price was to be satisfied bya 
payment tothe vendors of £1 8s. 7c. in 
cash, and by the issue to them of debentures 
for the total sum of £1,227,200. According 
to the agreement, the rate of interest ona 
certain proportion of these debentures 
was £5 percent. per annum, and as to 
the balance £5 5s. per cent. per annum. 
The agreement provided that the deben- 
tures should rank pari passw and should be 
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payable both as regards principal and 
interest at the opticn-of the holder. for the 
time being either in Lendon or Auckland, 
and should be in denominations -from £20 
to £1,009, as required by the vendors. 
The consideration for the sale was arrived 
at on the basis of certain items which ‘were 
set out in the agreement. Certain of these 
items were sums of sterling, in particular, 
the amount of the mortgage debt of the 
tramway undattaking which was £393,700, 
and the amount representing the net profits, 
subject to an allowance, of the tramway 
company for the year ending June 30, 
1919. Other sums were presumably fn 
New Zzaland currency, such as the sum 
representing the liabilities of the tramway 
company existing at the date of the agree- 
ment.” There was nothing expressed in 
the agreement to show in what currency 
the sum of £750,000, which was the major 
„part of the consideration, was calculated, 
The transaction thus took the form of a 
‘sale by the vendors to the appellants as 
purchasers of the property for the sim above 
stated. ‘This sum was satisfied by a cash 
payment of £1 8s. 7d, and by the issue of the 
debentures. The transaction amounted ia 
substance to a borrowing from the vendors 
by the purchasers of the balance cf the 
purchase price, which took the form of the 
issue of the debentures. 


The dispute which has now arisen is 
whether the respondents are entitled to be 
paid the principal and interest in sterling, 
that is, in the currency of England, on the 
assumption or basis of their having availed 
themselves of the option to be paid in 
London; or whether their right on that 
footing is merely to be paid in the carrency 
of New Zealand, which in 1933 was con- 
siderably depreciated. Tho action, which 
was brought by the respondents, claimed 
a declaration that they were entitled to be 
paid in sterling, that is, in the currency 
of England, both as to principal and 
interest, and in particular claimed payment 
of 13s. 1d, as being the diference between 
£2 12s. 6d., the sum due under the coupon 
in question, and the sum of £1 19s. 5d., 
the sum tendered to them in respect of 
their coupon when, having exercised their 
option to be pid in London, they duly 
presented tha coupon for payment at the 
Bank of. New Zealind in Lindon. This 
sum of 13s. ld. represented the difference 
in value between sterling and New Zealand 
currency as applied to the amount of 
#2 12s. 6d. expressed in the coupon. 


~ 


The rights and liabilities ‘under the 


debenture and the coupon depend on the. 
terms set out-in them. For the purposes - 


of this appsal, the question -can be cón- 


- sidered ag if the instrument simply provided 


. for. payment in London; the option to 
require payment in New Zealand may be 
disregarded -as the actual or assumed basis 
of the proceedings is that the London option 
-has been duly exercised, The instruments 
as already stated bear on their face a 
reference to the Local Bodies Loans Act, 
1913 (hereinafter called the Act of 1913) 
and s.26 of the Appropriation Act, 1915. 
The latter Act is not material, but the 
former Act requires to be considered. The 
‘appellant corporation are a statutory body 
incorporated in New Zealand and -are 
subject tothe Act of 1913, which contains 
a code regulating the conditions and the 
procedure under which a local authority, 
such as the appellant corporation are 
‘entitled to borrow money for public pur- 
poses, including the purchase or acquisi- 
tion of any land, building, erection or 
Structure. Itis not disputed that the ap- 
pellant corporation are bound by the 


conditions cf the Act, and that these con- 
ditions are made part of the terms of.the - 
debenture and coupon by the express ` 


reference to the Act already mentioned. 
The various requirements of the Act for 


* the purpose of obtaining the consent of 


the ratepayers were in form duly com: 
plied with. Ths Act also provided for the 
security which might lawfully be pledged 
for a loan. Certain sections of the Act 
which have been the subject of argument 
before their Lordships call for special 
mention. These deal in particular with 
the form and contents of any debentures. 
“Thus it is enacted that the debentures 
shall be for sums of not less than £20 
and not more than £1,000, and shall be in 
the form set out in the schedule. That 
form was precisely followed in the series of 
debentures in question. The matter most 
material to be noted is that the debenture 


in the scheduled form is to be for [blank] > 


pounds, using the symbol £. This agrees 
with the provision in the body of the Act 


just quoted that the sum isto be for not - 


less than £20 and not more than £1,000. 


The Act also prescribes that the yearly | 


interest on every debenture shall ‘not 
exceed 54 per cent., and shall be payable 
half-yearly or otherwise. Tnere is also -a 
prescribed form of coupon, which requires 
the amount to be expressed in pounds, 
‘The coupon in question complies with the 


NS 


“may also be mentioned. 
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‘prescribed form. Section 29 (1) provides 


. that the local body may appoint any in- 
. corporated company or association or any 


such company or association together with 
‘one or more persons within or ont of New 
‘Zealand to be agentsfor raising and manag- 
ing any loan authorised to be raised 
‘under this Act, such-agent to have full 
power to raise the loan and to deal with 
the moneys subject to the direction of the 
-local -authority. The Act also contains a 
‘series of provisions dealing with the re- 
payment of the loan, of which the most 
-material are s. 32 which provides that the 
sum of money -named in any debenture 
-shall be payable at-the place within or 
out of New Zealand named in the debenture 
at the time named thereon, being not 
‘longer than fifty -years from the issue 
‘thereof, and s. 33 which requires the local 
duthority -to make’ provision’ for a repay- 
‘ment either by means of a sinking fund, 
‘or by periodical drawings. Section 42- 
That section 
provides for the case of default being 
committed in payment of the sum secured 
by any debenture or any coupon when it 
is presented at the place, where, and the 
time when, it is payable or~ subsequently. 
In that event the holder is entitled to apply 
toa Judge of the Supreme Court (that is of 
“New Zealand) by à petition in a summary 


“way for relief under the Act, and the Judge* 


isfauthcrised to appoint a receiver of the 
local fund or other property of the’ local 
‘authority which is liable under the pro- 


‘visions of the Act for the payment of the 


-debenture or coupon. 
Jn.1913 when this Act was passed, the 


-gold sovereign was legal tender both in 


‘England and New Zealand, and the various 
notes current in both countries were re- 
deemable in gold. In both, ccuntries the 
unit of account, the pound, was the same. 
The word “pound” accordingly at that 
time, whether used in an instrument made 
in New Zealand, or in an instrument made 
in England, had, in the full sense of the 
.term, the same connotation; it meant the 
‘same unit of-account, and the measure of 
value in currency which it connoted was 
the same, namely, the gold sovereign, 
minted by the Royal Mint, whether at the 
English Mint or at its Australian branch 
or branches. It is not necessary here to 


- deal specifically with shillings and pence; 


these also were the same in both countries 


“as units of account, and were represented 


as measures of ‘value in currency by 


‘pilver and bronze token coins, On 


‘Zealand. 


is? i6 


the outbreak of the Great War in 
August 1914, changes were made in the 
currency in each of the two countries. Both 
in England acd in New Zealand gold 
coins for all practical purposes went out 
of circulation. In England the export of 
gold, which had previously during the 
War been prohibited by regulation, was 
prohibited by an Act of 1920. In 1925 by 
the Gold Standard Act of that year the 
Bank of England, which had been under 
an obligation to pay its own notes and the 
Treasury notes then current in gold, was 
relieved of that obligation, and was cnly 
required to sell bullion in bais of-about 
400 oz. at a fixed rate. Then in 1931 by the 
Gold Standard Amendment Act of that year, 
‘the obligation to sell gold bullion aé a fixed 
rate was suspended, Thus in England by 
1931 the country had gone off the goid 
standard and the notes of the Bank of 


‘England which constituted the note circula- 


tion were no longer convertible in gold. 
In New. Zealand a somewhat different course 
was taken. Before 1913 there were a cer- 
tain number of trading banks in New 
Zealand issuing their notes of a denomina- 
tion of £1 or upwards, which were in form 
promises to pay a pound or pounds sterling. 
In 1914 there was passed in New Zealand the 


‘Banking Amendment Act, 1914, under 


which the Governor in Council was -em- 
powered by proclamation to declare that 
notes payable on demand by any bank 


‘named in the proclamation and subsequent 


issues, should be, during the period limited 
by the proclamation, legal tender in New 
While any such proclamation 
was current, the condition that the bank 
should pay notes of its own. issue in gold 
on presentation at the bank was to be sus- 
pended for the period limited by the pro- 
clamation first made under the Act or by 
successive proclamations, if more than one. 
But the Act provided that the Governor in 
Council might require that adequate securi- 
ty should be- given by the bank for the 
performance of the condition that the bank 
would duly pay itsnotesin gold after the 
expiration of the period limited by the pro- 
clamation or proclamations. During the 
period limited by any proclamation the 
export of gold was prohibited, except with 
the consent in writing of the Minister of 
Finance. In fact a proclamation was made 
in 1914 under this Act for two years and 
thereafter further such proclamaticns were 
successively made from time to time. These 


-proclamations covered the whole period from 


August 1914, until August, 1934, At that 


1937 


Jatter date tke Reserve Bank of New 
Zealand. Act, 1933, came into operation, 
under which the Reserve Bank of New 
Zealand was empowered to issue bank nétes 
and the authority of the various trading 
banks to issue or re-issue bank notes.in 
New Zealand was determined. Thereupon 
the bank notes of these banks practically 
went out of circulation. The bank: notes 
of the Reserve Bank, which are now practic- 
ally the only notes in circulation in New 
Zealand are in form a promiée to pay 560 
many pounds, and contain no reference to 
sterling, unlike the notes previously issued 
by the trading banks. The position in 
effect has thus been ihat from 1914 until 
1934 the redeemability of the note currency 


in. gold‘ was suspended. No doubt the Act- 


of 1914 was originally intended to be an 
emergency measure for the time, but by 
the successive renewal of proclamations 
the operation of the Act was continued until 
in 1934 the note currency was finally and 
definitely made irredeemable in gold. These 
respective changes:in the lege] tender or 
currency of the two countries have had 
a reflection in the rate of exchange and in 
the relative values inter se of the two cur- 
rencies. If regard is had to the telegraphic 
selling rates, New Zealand on London, 
there had before 1914 keen a variation de- 
pending, presumably, on the relation of 
supply and demand. Thus from 1904-to 
1914 ‘the rate, New Zealand on London, 
was at 173. 6d. per cent. premium. “From 
December 1917, to September 1920,-it was 
20s. per cent. premium. lt then rose for 
‘about two years, but in 1922 it was 5s. per 
cent. premium and in 1924 for a short period 
it was at par; in 1925 it was at a discount; in 
1930 the premium had actually risen to £5. 
Eventually in 1933 there was a steep rise in 
thepremium; in January, 1933, the exchange 
stocd at.£125 New Zealand for £100 London, 
and. in-August, 1934, at-£124 10s. It was 


in consequence of that marked divergence’ 


Jin value between the two currencies that 
the present difficulty has arisen. Until 
that occurred the debenture coupons in 
cases where tLe London option was exercised 
were paid -in English currency without 
question. But the appellantsin and after 1934 
contended they were only bound to pay in 
New Zealand currency, and in the result the 
present action was brought. : 

The case was tried-in the Court of Appeal 
under an order for removal io that Court on 
an agreed statement of facts. The. Court 
was divided in opinion. The majority, con- 
sisting of Ostler, Blair and Kennedy, JJ., 
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were of opinion that the claim of the res- : 


pondents should be upheld. Reed, A.C. J., 


dissented and was for deciding in favour - 
cf the appellant ccrporation.. He was of :. 
opinion that the New Zealand pound was a ‘ 
- different unit of value from the English pound `- 


and was of a different value from the English 
pound, and that in all the circumstances of 


` 


the case the proper inference to be drawn’: 


was that the moneys to be paid under the 


debenture and the coupon were to be com- - 


puted in the New Zealand currency, free 


from any allowance cr deduction for’ con- - 
: version from New Zealand currency into '. 


English currency. In his view the contract - 
was a purely New Zealand contract because - 
it was made under the authority of the: 


municipal law of New Zealand, and in e- 
ference to the purchase of an undertaking 
which was operated in, New Zealand and 


because repayment of the money was secur- ` 
ed on property situated in New Zealand, ' 


and also because the debentures were deli- 


vered in New Zealand to be: disposed of as -' 


the vendors of the tramway undertaking 
thought fit. He also relied on the circum- 


stance that the contract was subject to the’ 


terms of the: Local Bodies Loans Act of 


1913. The three Judges who took the con- - 


tray view were of opinion that in principle 
the case was governed by the decision of 
the House of Lords in the case of Adelaide 


Electric Supply Company, Ltd. v. Prue- 


dential Assurance Company, Ltd. (1) 
and accordingly that mcneys payable on 


the debenture or the-coupons, if the bearer: 


elected to be paid in London, were pay- 
able in the appropriate number of pounds 


according to the currency of England, that- 
is, in sterling or in.British pounds. Though‘, 


the proper law of the contract was New 
Zealand, that did not affect, in their opi- 


nion, the result in this case that where the- 


place.of payment was in London, the mcney 
was payable in sterling. They further held 


-that there was nothing in the terms of 


the Act of 1913 to lead to any other conclu- 
sion because they Leld that it was not 
ulira vires to contract loans such as 
those in question in any other than 
New Zealand currency, and that the terms 
of the Act did not. compel, irrespective of 
the placeof payment, a construction of the. 
word “pound” connoting a payment accord- 
ing to. the currency of New Zealand : 

Their Lordships are in substantial agree- 
ment withthe conclusivps of the majority 
ofthe Court. Up toa point, in their judg- 


(1) (1934), A 0-122; 103 L J Oh. 85; 150 LT 281; 


39 Gom..Cas.. 119; 77 S J 913; 50 T. L R 147, 
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ment, this case in principle is precisely 
governed bythe opinions of the House of 
Lords in thé Adelaide case (1). That autho- 
rity, it is true, had reference to % contest 
whetker sterling, that is, English currency, 
or Australian cuirency, was applicable, 
but for all purposes of the present appeal, 
there is no difference in substance between 
the divergence which cccurred in the cur- 
rency yalues as between England and 
Australia, and the divergence which cccur- 
red in the currency values as between 
England and New Zealand. There aie two 
-dates which in a case of thissoit may have 
to be‘ considered as material dates : one 
is tke date when the coniract is made, and 
the otter is the date at which the contract 
requires payment to be effected: It is ag at 
‘the latter date that the measure of value ex- 
pressed by the word “pound” in the contract 


will have to be ascertained, and that will ~ 


deperd cn the precise state ofthe relevant 
currency atthe particular date, but it is 
as at the date of the contrect that it must 
be decided what currency is meent by the 
contract as ithe currency or measure of 
value in which thé contract cbligation is 
10 be discharged. That latter question can 
only be settled by dete:mining as a matter 
of construction what, in all tLe circumstances 
of the case, is tke meaning of the word 
“pound” vsed in the contract. This prob- 
lem only arises where the contract uses a 
. ccmmon vnit of account, like the pound, 
as tke denomination in which the obliga- 
tions are expressed. A diffculty arose in 
the Adelaide case (1), because in 1921 a 
change was made in the articles of associs- 
tion of tke Adelaide company, which was 
un English registered company, whereby 
the place of payment for the debenture 
was shifted from London to Adelaide in 
Australia. Up to that time, while the place 
cf payment was in Lcndon, there could 
be no question that the term “pound” used 
in the arlicies of asscciation had reference 
to: English or sterling currency. In 1921 
wlen the articles were changed in the sense 
explained there were no express terms in- 
serted to define in what currency the paj- 
ment was to bemade. The reascn for that 
mission no doubt was that the parties did 
not think about it because at ihat time 
ike difference between. tLe sterling pound 
¿nd tLe currency pound was little mcre 
than negligible; indeed it could not defi- 
nitely be pronor nged in what direction tLe 
exchange wculd go, whether in favcur of 
‘Londen cr Australia. But when, at a much 
later date, namely, 1931, there emerged a 
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very substantial divergence in the values 
of the two currencies, tne problem was rais- 
ed which' was eventually settled by the 
House of Lords. The tive Lords of Appeal 
who gave judgmentin the House of Lords 
were a'lin agreement as to what the deci- 
sion of the House should be. Lord Russell’ 
puts ths problem and the answer in these 


. terms: He says ; 


“If this be the correct view, this problem would 
resolve itself into a case cf the company becoming 
indebted from timeto time in amounts payable in 
Australia and expressed in terms of units of ac- 
count ccmmcn to Australiaand England. The ques- 
tion then is, how can the company discharge 
that indebtedness? The answer can, I think, only 
be in whatever currency is legal tender in the place 
in which the indebtedness is dischargeable. It is 
nota question what amount of coins or otĥer cur- 
rency has the debtor contracted to pay. A debt 
is not incurred in terms of currency, but in terms of 
units of account. It isa question of discharging a 
debt incurred in terms of units of account common 
te more than one countay, in the currency which 
is legal tender in the particular country in which 
the debt has to be paid.” 

It is quite clear that the whole problem 
arose because of the divergence in value 
cf the two currencies, and if was solved, 
as a questicn of construction, by determin- 
ing what currency, on the true construction 
of the contract, was connoted by the use 
ofthe word “pound.” It was held that in 
tke absence of express terms to the con- 


° trary, or of matters in the contract raising 


an inference to the contrary, the currency 
of the country in which it was stipulated 
that, payment was to be made was the cur- 
rency meant. Contracts are expressed in 
terms ofthe unit of account, but the unit 
of account is only a denomination connote . 
ing the appropriate currency. TLe probs 
lem is only likely to arise where the cone 
tract is made at a time when there 
is little or no practical difference be- 
tween the two currencies of the two 
countries concerned, or where they have 
both tLe same currency and the seme unit 
of account, but subsequently at the due 
daie of performance the valuesof the two 
currencies have sharply diverged. If at the 
time when ike contract is made, there is a 
practical divergence in value between the 
two currencies, the parties in all probabi- 
lity will expressly stipulate what currency | 
is intended. An illustraticn of such a case 
is to be found in Westralien Farmers, Ltd. 
v. King Line, Lid. (2). A charter-party 
mide in September, 1920, for.the charter 
cf aBritieh ship on a voyage from Western 
Australia to Great Britain or the Continent 
contained various stipulations for pay ments, 


- (2) (1932) 43 Ll. L Rep. 378; 48 T L $ 598 
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some to be made in Australia and-some in ` 


Great Britain. The latter. were stipulated 
‘to be payable in sterliug, but the former 
sums were stipulated to: be payable in 
Australian curréncy. The parties had thus 
by their express agreement excluded any 
question as to‘what currency was intended. 
It seems also that Saskatoon v. London & 
Western Trusts Co., Ltd. (3), was decided 
on the principle that there was in that 
case an express term, embodied in the by- 
laws under which the debenture was issued, 
providing that the debentures and ccupons 
were to be payable in lawful money of 
Canada or in sterling money of Great 
Britain. The debentures were expressed in 
dollars. and it was held that the terms of 
the by-laws excluded all other methods of 
payment than a payment either in 
lawful money of Canada or in sterling 
money, and accordingly that the debentures, 
which were expressed in dollars, were pay- 
able in ‘Canadian dollars, though they were 
made payable atthe offices of the Bank 
of Montreal in New York or at the offices of 
the said bank in Lendon, England. 


' In the Adelaide case (1), however, there 
was no express term to show what currency 
was intended by the word ‘‘pound.” The 
House of Lords held thatthe true mean- 
ing of the word “pound” must be deter- 
mined on the basis of a rule depending 
ona well known principle of the Conflict 
of Laws, namely, that the mode of perform- 
ance of a contract is to be- governed 
by the law ofthe place of performance. 
That principle, no doubt, is limited to 
matters which can be fairly described as 
being the mode or method of performance, 
and is not to be extended so as to change 
the substantive or essential conditions of 
the contract; but when it applies, asin 
the Adelaide case (1), it hasthe effect of 
introducing into the contract the law of 
currency or legal tender governing in 
thas place of payment as amods or method 
incidental to performance. Thus where 
there is a common unit of account, to which 
ths same denomination applies, as is the 
case with the word ‘pound? here, the 
debt, expressed in ‘the common unit of 
account must, in theabsénce of contrary 
evidence of actual intention, be discharged 
by payment inthe currency of the place 
of payment. 
Adelaide - case (1), which, subject to a 
further matter, to be next discussed, governs 
the present case. i 


(3) (1984) HID L R 193, 
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In this case, asin the Adelaide case.(1), 


-the pound is the common unit. of account, It 


is true that at the date of. the debenture 


there was, little or-no practical difference 


between the value of the, New, Zealand 
currency in New Zealand and the value of 
the sterling currency in England; no doubt 
for that reason the parties did not feel. it 
necessary - expressly to stipulate which 
currency was intended by the contract. 
That was left to be determined by the 
Court in accordance with the general 
principles of law, andin accordance with 
the place of payment which the bearer 
adopted under the option given to himi- It 
has, however, been strenuously contended 
that theréisa further factor to be taken 
into consideration here, namely, the condi- 
tions of the Local Bodies Loans Act of 
1913. The material provisions of that Act 
have already been set out in an earlier 
portion of this judgment. It is contended 
on behalf of the appellants that the Act 
of 1913 takes this case out of the’ ruling 
in the Adelaide case (1), on one or other or 
on both of two grounds. It is said in the first 
place that the effect of the Act of 1913 was 
to render it ultra vires of the corporation to 
borrow in any other. than pounds, that isto > 
say, -the pounds meant by the Act, ` 

which were’ New Zealand pounds, and 


that the contract must anyhow be so con- 


strued, whatever the placa of payment, in 
order to prevent it being ‘held ultra. vires 
and void, on the principle utres magis 
valeat quam pereat. It is further or alter- 
natively contended on similar grounds that 
the prima facie rule of construction applied 
ia the Adelaide case (1), is excluded by the 
conditions of the Act of 1913 incorporated 
in the documents, which require that 
the debentures and coupons should be 
issued in pounds,. that in New Zealand 
pounds, a8 “being the pounds postulated ` 
by the Act of 1913, Their Lordships can- 
not accept either contention. ‘They do 
not think any question of ultra vires arises. 
On the plain reading ofthe Act of 1913 
they think that the “pound” contemplated 
and authorised by the Act means the com- 
mon unit of account current in Great 
Britain and in various parts of the 
British Empire, and that the currency which 
it connotes .in the case of any particular 
loan will be determined by the place 
whather within New Zealand or outside of 
New Zealand; stipulated as the place of 
payment in the debenture. . The sections of 
the Act of 1913 quoted above in this 
judgment show clearly that the place. of 
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a.place. either within . or without New 
Zealand. This in particular appears-from 
8.32-and from s. 29- (1) and othér sections 
which are quotedabove. For obvious finan- 


. cial. reasons, a country like New Zealand 
~ will desire. to raise money in. other than 


the. Jocal financial markeis. Thus it may 


-desire to float aloan in England or in 


one of the Australian States; if it floats 
such: a loan. and issues debentures express- 
ed. in. pounds. payable in London orin 
(e.g.) Melbourne, such a financial oper- 
ation is within the conditions of the Act, 
-and, will carry with if, according to the 
tules.of law now. established, the conse-. 
quence, thit if nothing more is said in 
the. debenture, the pounds in question 
‘will connote .a currency either of England, 
if the loan is repayable in ‘London,. or of 
Australia, if the loan, for. instance, is re- 
payable in. Melbourne. That such a loan 
is- within the prcvisions of the Act of 1913 
has. already been recognised by the Court 
‘of Appeal in New.Zealand in the case of 
the Australasian Temperance ond General 
Assurance Corporation, Ltd. v. Mount Albert 
Borough (4). In that case the debentures 
were issued in New Zealand under the Act of 
1913 payable at.the Bank of New Zealand, 
Melbourne, and were..expressed to be- in 
-pounds: The-question debated 
case. was not the determination of the 
currency, but was whether tLe law of 
Victoria.which had enacted a general 
-reduction of the rate of interest payable ini 
respect of loans,’ applied to the New 
Zealand contract, under which.the interest 
on the loans was to be paid in Melbourne. 
The.Court of Appeal in New Zealand held 
that it did not; they distinguished the 
Adelaide case (4), on the ground that in- 
the-Adelaide case (1), the question w:s 
merely as to the mcde or method of per- 
formance, whereas in tke case before 
“them the Victorian law did not and could 
not have the. effect of changing the sub- 


_ Stance.of the New Zealand contract. It 


is, however, clear that the Court of Appear 
treated the debentures as properly issued 
within the. terms -of the Act of 1913. A 
similar decision was -arrived at by a ma- 
jority inthe High Court of Australia in the 
case, of..the Wanganui-Rangitkei Electric 
Pouer Board v. Australian Mutual Pro- 
vident Society (5), where. debentures cf a 
New Zealand Corporation had been issued 
payables in New South Wales, and the. ques- 
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(5) 50.0 L R 


MAYOR BTC. OF THE CITY OF AUCKLAND V. ALLI. AS8. CO, LD.” 
, payment contemplated by. the Act’ may be 


in that" 


(P.O). 16210 


tion was whether- the -rate of the interest 
was reduced under a New. South Wales 
statute, the Interest Reduction Act, 1931, 
and its amendments. It was held that the 
debenture was a New Zealand obligation 
and was not affected by the.Act.. The case 
is. here referred to merely #68 a. further 
illustration of.the practice of validly issuing 
under the Act 1913 debentures payable in 
pounds, but payable in other than New 
Zealand currency, because not payable in 


` New-Zealand. A reference in the argument 


b:fore their Lordships was made to a case of 
Payne v: Deputy Federal Commissioner of 
Taxation (6) in which there was some dis- 


-cussion of the decision in. the Adelaide 


ease, (1). The decision of this Board, how- 
ever, in Puyne's case (6), throws no light 
upon the matters at issue here. Theonly 
question in that case was whether under 
the Australian Income Tax Acts an Aus- 
tralian taxpayer who had received assess- 
able: income in pounds sterling under 
Engli ish securities was compelled, in. bring- 
ing sterling income 1eceived in England 
and not remitted to Australia into his in- 
come-tax returns, to convert it to terms of 
Australian currency. It was held that he ` 
WES. 

For all tLese reasons their Lordships are 
of cpinion that the appeal fails, and that 
the coupons in question are payable in 
English currency without any allowance for 
exchinge and so also is the debenture when 
it falls due, always provided that the bearor 
exercises the option to be paid in London. 
They are also of cpinion that the claim of 
the respondents to be paid 13s. ld. succeeda. 
Tne judgment of the Ccurt cf Appeal in 
New Zealand will accordingly be upheld 
and the appeal dismissed. Their Lordships 
will humbly so advise His Majesty. 

In accordance with an agreement be- 
tween the parties, no order is neccesary res- 
pecting the costs. ` 
Pa - Apreal dismissed., 

Solicitors, for tke Appellants.— Messrs. 
Wray Smith £ Aalford. 

Solicitors for the Respondents.— Messrs. 
Davies & Son. 
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PRIVY COUNCIL — 
Appeal. from the Calcutta High, Court 
January 29, 1937 | 
Lorp THANKERTON, SIR SHADI LAL AND SIR. 
. Grorcr RANKIN 
BUBERT ROWAN HODGE—APPELLANT 
VETSUS _ 
Shalebzıda MAHOMED KAMGAR 
SHAH AND OTAERS—RESPONDENTS 
Limitation Act (IX of 1908), s. 12 (2), Sch. J, 
Art. 151—Period occupied in attempt to obtain 
variation of order-as to costs~Time occupied in 
making application to Registrar for something con- 
nected with the settling of the order—Held, periods 
should be exéluded in computing limitation, for ap- 


Pe ld, that: the period occupied in an attempt to 
obtain a variation of the order as to costs and the 
period “occupied by an attempt by application to 
the Registrar for something which was connected 
with the settling of the order, could be deducted 
under g, 12 (2), Limitation Act in computing the periud 
of limitation under Art 151 for appealing against 
the order : 5 ` 

Held, also, that it was erguable that the period 
that elapsed between a letter by the appellant to the 
Registrar asking him to do something, and a second 
letter which was a reminder that he had asked him, 
although inform it made no reference to the previvús 
letter, could also be deducted. 

Meseis. A. M. Dunne, 
Pugh, ‘for the Appellant. 

Mr. H. R. Abdul Majid, for the Respond- 
ents. 4 

Lord Thanker.on.—Counsel for the ap- 
pellant in this case, submits. two questions’ 
for. consideraticn by their Lordships. 

The first question raises. a point as to 
the ccmpetency cf. the appeal taken to the 
High Court frcm the order of Mr. Justice 
Cunliffe. Prima facie there is good reascn 
for that point, because, the period of limi- 
talion: provided by Art. 151, being 20 
dajs for appealing against the order, a 
pericd of 124 days in fact elapsed before 
the-appeal was taken. _ 

The ccntesting respondent's. reply in 
excuse of his action was to say that, as pro- 
vided by the terms of s. 12, sub-s. (2) of 
the. Limitation Act, a portion of the -124 
days, the deducticn of which would leave 
less than 20 days, was accounted tor by the 
period whick elapsed befcre he could obtain 
a copy cf the order against which he was 
going, lo appeal. The learned Judges of 
the. High Court have held that the respond- 
ent has succeeded upon that, and tLey 
have co held on a detailed examination of 
what occurred during that period. Their 
Lordships agree with the ccnclusion at 
which the High Court arrived. Indeed, it 
oecurs to them that it might be arguable 
that the first pericd of seven . days, the. 
period frgm February 6 to 13, which is dis- 
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allowed as against the respondent, was not 

to beko charged against the respondents,- 
as in the first letter he asks the Registrar 

to do something andthe second letter is 

a reminder that he had- asked him, although 

in formit maks no reference to the pre<: - 
vious letter. 

Except as to the charging of that period 
against the respondent, their Lordships are’ 
constrained to agree with the High ‘Ccurt. 
The first portion of the material pericd was 
cecupied in an atiempt to obtain a varia- 
tion of the order as to costs. In fact a varia- 
tion was made, although not the one usked 
fr, and their Lordships think that it can-- 
not be said that during that period the ` 
respondent here was failing to take reason- 
able and proper steps to obtain a copy of 
the crder. With regard to the second 
pericd, that seems to have beén mainly ac- 
counted for by an attempt by application 
tothe Registrar by the respondent here to 
get the order when issued dated not-as of 
December 5, 1934, but as at January 31, 
1935, which was not the true date; but 
at any rate the main part of the judgment 
had been delivered on December 5, 1934. 
In that attempt he was unsuccessful; and 
indeed, the- application may have been 
doomed to faiiure from the dirst; but the 
fast remains that during that period the 
respondent was occupied in making appli- 
cation to the Registrar for something which 
was connected with the settling of the 
order, and in fact the order was not ulti- 
mately settled and signed until March 12, 
1935. Accordingly their Lordships agree, 
with: the High Court that the appeal was. 
competent. i ` 
. There remains a questicn onthe meriis 
of the appeal. Unfortunatety, their Lord-- 
chips are in difficulty here ês to dealing: 
with the. decision, of the High Court on the. 
metits. A sentence from the opinion of the 
Jearned Chief Justice will make clear the 
point to which they are referring. The 


learned Chief Justice says :— 

“But the Judge did not, we are told, ézxamine 
the valuer's report of the property and ‘did not see 
what the reserve price was and. the reasons for 
fixing the reserve price. We sent for the Registrar 
who produced to us the valuation which contains 
the suggested reserve price and we have perused 
it, particularly that. part of it which deals with 
the. reserve valuation itself and the reasonsfor ar- 
riving, at that figure. I think. if the learned Judge. 
had done that in this case he. would have come to 
the conclusions that bids that were offered in Court 
were too low-and ought notto have been accepted. 
Lam of opinion,.that the learned Judge although 
he acted with the best possible motive, was wrong 
kyan Na in purporting to confirm the bid of Mr.. 

ge. i 
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Their Lordships have not been prjvided. 
with the material upon which the? High 
Court came to that decision, and undgr those 
- circumstances they are unable to form ‘any 
conclusion -as to whether the decision of 
ae See Court on the merits was wrong or 
right. 7 i 
-Counsel did mention a third point, name- 
ly as;to: whether the orderof Mr. Justice 
© Cunliffe was an appealeble order or not. 
._{JThis’.point does not appear to have been 
- tékenin the Court telow ard, indeed, no 
more need be said than that it was not 
pressed here. 

Under these circumstances their Lord- 
ships are of opinion, that the appeal should 
be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

N. ¢ Appeal dismissed. 

Solicitors for the Appellant :—Messrs. 
Sanderson Lee & Co. ; 

Solicitors for ths Respondents :~-Messrs. 
Francis & Harker. 


— 


PRIVY COUNCIL - 
Appeal from the Lahore High Oourt 
z February 1, 1937 
Lorp Roous, SIR Saapt LAL AND SIR © 
Grores RANKIN. 
Musammat BIRO—APPELLANT 


Z versus 

ATMA RAM AND GTJERE— RESPONDENTS 

Hindu Lew—Will—Proof of—Testators wife 
and minor unmarried daughter practically dis- 
inherited under alleged will—Will not produced 
for 22 years after alleged execution—No mention 
of will on critical occasions - Held, will was not 
proved—Hvidence Act (I of 1872), s. 32 (5)—Hssen- 
„tials tobe proved for applicability—Statement, if 
should have been made in judicial proceeding— 
Special means of knowledge—Statement by member 
of family who is dead made before dispute—Ad- 
missibility- 

A will purported to be executed by a Hindu, made 
his mother, step-mother and paternal aunt who were 
not under Hindu Law entitled to claim any 
portion of his estate, joint owners with his 
widow and. the only child of the testator, a 
daughter, was, according to this document, to get 
at her marriage only a house and a shop, buteven 
this property was given to her only for life, and was 
to revert- fo his estate on her dying unmarried or 
without leaving mele issue. The testament was 
unnatural- and ran counter to the ordinary senti- 
ments of persons having a status in society similar 
to the testator, The will purported to have been 
executed in August 1900 and the testator died 
within amonth of it, but it was not produced until 
19-2, after commencement of the litigation. No 
mention ofthe will was made in any statements 
during this period : 

Held, that failure to mention the will in question 
on critical occasions wa8 incapable of explanation 
on any other reasonable hypothesis than that it did 
not exist at that time. This circumstance, re- 
jnforced, as it was by the unnatural character of 
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the dispositions contained in it, warranted the 
conclusion thatthe alleged will was not proved. 
Statemant made as to relationship by’ a member 
of the family who is dead and before the dispute 
arose is admissible under s.382 (5), Evidence Act. 
The language ofsub-s. 5 requires only that the 
statement tendered“in evidence must be one made 
by a person having special meani of knowing the 
relationship to which it relates, and that it must 
have been made ante litem motam. These are the 
only pre-requisites tothe admission of the state- 
ment, and it isnowhere laid down that a third 
condition should be fulfilled, namely, that the state- 
ment should be relevant to the matter in issue in 
respect of which it was made. The Legislature 


does not’ say that the statement should have been 
made ina judicial cuse, where alone ‘the question 
of relevance can ariss. The language, unrestrict- 
ed as it is by any such condition, embraces every 
statement as to relationship made ante litem motam 
by a person having special means of ‘knewledge 
of it; and it is immaterial whether it was made 
in a judicial proceeding or otherwise. It is clear 
that for an extra-judicial statement there can be 
no issus with referenca to which the question of 
relevancy may be determined. 

Messrs. D. D2Gruyther, K.C. and H.K. 
Ghosz, for the Appellant.- . 

Sir Shadi Lal.—On September 20, 1900, 
one Harbans Lal, a Khatri of Ludhiana in 
the province of the Punjab, died leaving 
him surviving a widow, Musammat Bir 
Wanti alias Musammat Biro, and a 
daughter, Musammat Ishri, by a predeceased 
wife. The widow took possession of. the’ 
whole of his estate, which consisted not 
‘only of movables, but also of agricultural 
land and house property. In July, 1920, 
she made a will, by which, after declaring 
that she had previously gifted certain im- 
movable properties to her relative, Bhagat 
Ram, she gave various properties to 
charities. The dispute in the suit, which 
has led to this appeal, is contined to the gift 
made to Bhagat Ram, the validity of which 
is contesled by the plaintiffs, who claim to 
be the collaterals of Musammat Biro's hus- 
band, Harbans Lal. They challenge her 
authority to make the transfer, and ask for 
a declaration that it should not adversely 
affect their rignt to succeed to the estate 
after her death. 

The Trial Judge held that the plaintiffs had 
not proved their relationship with Harbans 
Lal, and he dismissed their suit, not only on 
that ground, but also on the ground that, 
under her husband's will, the widow was 
the absolute owner of the estate, and was 
entitled to make the gift in question. On 
appeal, the High Court at Lahore dissented. 
from his judgment, and granted a decree 
in favour of the plaintiffs. From that 
decree Musammat Biro has brought the 
present appeal: which has heen heard eg, 
parte. ; 4 
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Before pronouncing upon the main 
questions urged on behalf of the appellant, 
their Lordsnips desire to clear the ground 
by disposing of a matter which does not 
appear to have heen raised in the Courts 
below. Jt is argued that, while in paras. 4 
and 9 of their plaint the plaintiffs sought 
to impeach tke oral gift alleged to have 
beenmade by Musammat Biro “about two 
or three years” before the institution of the 
suit, the judgment of the High Court deals 
with the gift mentioned by her in her will. 
A perusal of the will, which was relied 
upon by ihe alience himself in support of 
the gift, however, shows that it recites and 
confirms the oral gift relating to a moiety 
of a resfdential house, which alone belonged 
to Harbans Lal; and it is the gift of that 
property only which has been declared to 
be inoperative as against the plaintiffs. 
It cannot, therefore, be said that the judg- 
ment of the High Uourt is at variance with 
the claim made in the plaint. : 

Coming now tothe question of the rela- 
tionship of the plaintiffs with Harbans Lal, 
their Lordships concur with the High 
Court dhat the  plaintifis have suc- 
ceeded in proving that they are descend- 
ants in the male line of one Mauja Mal alias 
Majju Mal who was a paternal ancestor of 
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Harbanf Lal. To discharge the onus, which 


undoub\edly rested upon them, they pro-. 


pounded\ a pedigree table which shows 
that they ‘re the--great-grandsons of bne 
Peshauri Mal, and that Harbans Lal was the 
great-grandson of Peshauri Mal’s brother 
Lehori Mal. Now, as stated by thé learned 
Judges of the High Court, the parties were 
agreed that Peshauri Mal and Lahori Mal 
were the ancestors of the plaintiffs and 
Harbans Lal respectively as shown in the 
pedigree table, but it was denied by the 
defendants that these two persons were the 
sons of Mauja Mal. The dispute was thus 
narrowed down to the simple issue of 
whether Mauja Mal was the father -of 
Peshauri Mal and Lahori Mal, and this fact 
is amply proved by the statement which 
was made by one Munshi Malin 1859. It 
appears that in that year he and his nephew 
Sansari brought a suit against their cousins 
Banka and Sohan for the recovery of their 
share of the estates left by Molak and 
Kahna. In order to prove that the then 
plaintifis were collaterals of the two persons 
whose estates were the subject-matter of 
that suit, Munshi Mal deposed to a long 
pedigree table, which, with the omission of 
unnecessary names, is as follows:— 


























BADHAWA 
| | | | 
Molak, O. S. P. Jawala Mal Majju Mal Nodha Mal 
| 
Kahna, O. S.P. 
L REA 
T.ahori Mal a d Mal 
Joi Ram ET 
za ; 
Shadi Ram Harbhaj Rai Ram Jas 4 
| l j Gobind Ram 
Jiwan Nathu 
Mal Mal 
i = 
l | 
Lakha Gajja Mal, Dalpat 
O. S. P. | 
Jagta Radha Kishen 
: | | 
Gate Mal Munshi Banka Sohan 
al —_ 
Sansari Defendants in 1859 case, 





Plaintiffs in 1859 case, 


This tedigree shows that Peshauri Mal 
and Lahcri Mal were tLe s ns of Majju 
Mal, whith is ctherwise spelt as Mauja 


Mal. Munshi Mal had died long before 
the institution of the present suit, and it 
was, therefore, impossible to have his 
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‘direct: testimony. But-the statement\made 
by him in 1859 is admissible under} s. 32 
of the “Indian Evidence. Act, whigh ‘sets 
out. various exceptions to the genefal rule 
excluding hearsay. One of the exceptions, 
as enacted by sub-s.5 ofthat section, pro- 
vides that a statement relating to the 
existence of a relationship made orally or 
in. writing by a person who is dead, -is 
_ admissible in evidence, if the person mak- 
“ing the- statement had special means of 
knowledge as to that relationship, and the 
statement was made by him before the 


question in dispute was raised. It is not. 


disputed that Munshi Mal, as a member 
of the. family, -had special means of know- 
ing.the relationship stated by him, and 
_ that the statement was made by him before 
the present dispute arose. Both the con- 
ditions prescribed by the law have, there- 
fore, been satisfied.’ 
- Itis, however, argued that for determin- 
ing the issue of relationship, whic arose 
in ihit case, it was not necessary to men- 
tion Majju Malor his descendants; and 
that the statement of Munshi Mal, so far 
as it related to Majju Mal’s branch, was 
irrelevant to that issue, and is, therefore, 
inadmissible in the present case. There 
is no warrant for this’ contention. The 
language of sub-s. 5 requires only that 


the statement tendered in evidence: must. 
be one made by a person having special _ 


. means of- knowing the relationship to 
which it relates; and that it -must have 
been made ante litem motam. These are 
the only pre-requisites to the admission 
of the statement, and it is nowhere laid 
down: that a third condition should be 
fulfilled, namely, that the statement should 

_vbe relevant to the matter in issue in res- 

pect of which it was made. It 

observed that the legislature does not 
say: that the statement should have been 
made in a judicial case, where alone the 
question of relevance can arise. The 
language, unrestricted as it is by any such 
condition, embraces every statement as to 

relationship made ante litem motam by a 

person having special means of knowledge 

of il; and it is immaterial whether it was 
made in a judicial proceeding. or other- 
wise. It is clear that for an extra-judicial 
statement there can be no issue with re- 
ference to which the question of relevancy 
niey he determined. Neither the language 
of the slatute, nor any principle of law, 
can be invoked to sustain the contention 
raised by the «ppellant. 

Their. Lordships are of opinion that the 
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statement of Munshi Mal as tothe descend- 
ants of Majju Mal, satisfying, asit does, 
both the conditions required, by the law, 
was rightly received in evidence; and there 
is no valid reason for doubting the ac- 
curacy of the declaration that Peshauri 
Mal, the ancestor of the plaintiffs, was a 
brother öf Lahori Mal who was admittedly 
the great- grandfather of Harbans Lal. The 
plaintiffs have, therefore, proved that they 
are reversioners of Harbans ` Lal, and as 


such, they aie entitled to contest the gift - 


made eby his widow, whose power of 
alienation was limited by the Hindu Law. 
But the appellant seeks to defeat teir 
claim on the ground that she was em- 
powered by her husband to dispose of the 
property without any restriction and that 


the gift in question, having been made | 


in the exercise of that power, cannot be 
challenged. In support of this contention 


she has propounded a will which purports -+ 


to have been written by Harbans Lal in 
his own handwriting. The plaintiffs im- 
peach the genuineness of the will and 
the questicn is whether she has succeeded 
in proving its execution by Harbans Lal. 

Now, the document is written in Urdu 
characters, of which Harbans Lal was, 
according to the plaintiffs, wholly igno- 
rant. 
‘write his account books only in Lunda 
characters, and thereis no document ad- 
mitted, or proved, to have been written 


“by him in Urdu script, with which the 


disputed handwriting could be compared. 
The appellant, however, places her reliance 
‘upon; the evidence of the witnesses who 
claim to have attested the will, but the 
learned Judges of the High Court have 
fully discussed that evidence and found 
it to be “interested, contradictory, discre- 


pant and insufficient to prove the due 
execution of the will.” Ibis true that the 
"Trial Judge expressed his opinion in 


favour of the execution of the will, but he 
had not heard the evidence of all the wit- 
nesses examined by the parties. Nor did he 
give suffitient weight to the circumstances 
which militate against its genuineness. 

Before examining the provisions of the 
will, their Lordships observe that, if 
Harbans Lal had died intestaté, the whole 
of his estate would under the Hindu Law 
by which he wus governed, have devolved 
upon his widow with a right of aliena- 
tion only for the purpcses of necessity 
recognised by that Law. On her death the 


estate would descend to his daughter with - 
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It is not denied that -he used to -` 


the same restricted right of abienation - 
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and in the event of the latter's death, her duced , the. document, if it had been in 
children wouid inherit it, male children existeyfce; but they did rot do so. In 
taking the estate as absolute owners. July 1820, she herself made a will, which 
How dyes the will dispose ofthe estate? contiraXd thé oral gift-to. Bhagat Ram and 
Musammat Ishri, who was the only child ‘gave.othtrproperties to educational institu- 
-of the testator, was, according to this docu- tions. How does she describe in it the 
ment; to get at her marriage only a house nature-of the estate held by her and her 
‘and a skop, but even this property was power of dispcsing of it? It is significant 
given to her only for life, and was to that sne-does not say thas she had received 
revert to his estate on her dying unmar- | the estate under-her husband's will, but 
ried or without leaving male issue. The merely mentions the fact that she was _ 
‘bulk of the estate- was. to vest in his holding it “in the capacity of heir” of. her ` 
‘widow and three other women, namely his husband. Now, this description, which is” 
-mother, his step-mother and his paternal usually employed to -denote the estaté 
“aunt. It is clear that under- the Hindu which a Hindu widow gets upon her hud- 
“Law these three women” were not. entitled band’s dying intestate, does not convey any 
to any portion of the estate, but could ideaof her having received the estate under 
claim» only maintenance.. But tke will’ her husband's will. Ifthaé will had been 
- makes them joint owners equally with the the foundation of her title, she would have 
‘widow. None of the devisees could get madea prominent mention of ‘it in this 
. the estate partitioned or alienate it even ‘document, which was executed: by her in 
-for necessity. It was, however, provided relation tothe property inherited by her 
that the lady, who survived the other from her husband. my SES, i 
three devisees, would become the absolute Moreover, the will in’ dispute conferred 
‘owner ofthe estate. It is- to be borne in upon her an absolute estate, and’ that pro- 
mind that the widow of the testator would vision would furnish an irresistible authori- 
‘not get’ her husband's éstate, if she pre- ty for making the gift to Bhagat Ram and 
-deceased any of her co-devisees. for. other dispositions. There would, in 
In view of this strange provision, and that case, be no necessity for suggesting in 
considering the niggardly manner in which her.will various reasons, which are ordinari- . 
‘the daughter, who should have -been the -ly mentioned to justify an. alienation by a 
proper object of her father’s bounty, was, Hindu widow of the estate held by her on 
treated, their Lordships think that the will :the usual widow's tenure. ‘It cannot’ be 
-was an inofficious testament. The-inclusion believed.that, if she was, at that time, armed 
ofthe three. ladies, who had no claim with absolute power granted by her- hus- 
whatever upon his-charity, among the band, she would refrain from citing it as the 
devisees with rights,equal to those of his source of her authority. r. 
own widow, undcubtédly gave the testa- Her failure to mention the will in question 
ment the advantage of verisimilitude; but -on: a critical occasion is incapable of 
it would not inflict any injury upon her, if explanation on any other reasonable hypo- 
if came into existence after the deaths of . thesis than that it did not exist at that time. _ 
-those ladies. It is most unlikely that a -This circumstance, re-inforced as itis, by’ . 
‘person having a wife anda minor unmar- the unnatural character of the dispositions ^ 
‘Tied daughter, who should be the ob jects of contained in it, as explained above, war- 
_ his affection, would make a will which would ~ rants the conclusion that the appellant has 
practically disinherit them. $ failed to prove that the alleged will was 
That the testament is unnatural and runs made by Harbans Lal. Their Lordships 
counter to the ordinary sentiments of per- coasider-it unnecessary to refer to other 
sons, having a status in society similar to evidence, which, in their opinion, supports 
that of Harbans Lal, cannot be seriously the same conclusion. They will, therefore 
disputed. But this is not the only circum- - humbly advise His Majesty that the judg, 
‘stance which tells against its genuineness, ment cf the High Court should bs affirmed, 
The will purports to have been executed on andthe appeal be dismissed. They will, 
August 24, 19L0, and the testator died within however, make no order: as to the costs, 
a month of that date. But it is strange that asthere is no appearance before them 
lt was not produced until 1922, after the by, or on behalf of, the respondents, “7. 
‘commencement ‘of the present litigation. A. Appeal dismissed. 
During this long period of 22 “years, which Solicitors for the ,Appellant:— Messrs. 
intervened, there were occasions when the ` Nehra & Cos- l 
widow o her advisers could kaye proe - - A that 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 67 of 1436 

| June 16, 1936 
Jal LAL AND ABDUL RASHID, 


_PURAN SINGH AND OTHERS— PELLANTS 
versus 
RAGHBIR SINGH AND ANOTHEL—RES- 
PONDENTS 


Sikh Gurdwaras Act (VIII of 1925), ss. 10, 85(2) 
—Declaration by Tribunal that certain institution is 
Gurdwara—Order asto by whom it and properties 
appended to it are to be managed—Whether to be 
passed by Tribunal. 

When the Tribunal has declared an institution to 


“bea Sikh Gurdwara, it is no function of the Tribu- 


nal to decide on an application ander s. 10 of the 


‘Sikli Gurdwaras Act as to the persons by whom the 


. properties, appended to the Gurdwara are to be 

managed. The question of management arises only 
” between the applicants and the Committee constituted 
“ under s, 85 (2). 


F. ©, A. from the decree of the Sikh Gur- 
dwaras Tribunal, Lahore, dated Novem- 
ber 4, 1935. 
` Messrs. Bhagat Singh and Roop Chand, 


“ for the Appellant. 


Messrs. Mathra Das and V. N. Sethi, for 
the: Respondents. 


Jai Lal, J—In pursuance of a consoli- 


‘dated list published by the Local Govern- 


v 


. mittee. 
- made under s. 5, Sikh Gurdwaras Act, one 


ment under s. 3, Sikh Gurdwaras Act, the 
properties in dispute in this litigation which 
are.described as Bunga Sarkarwala and 
Bunga Mai Mallan were mentioned as pro- 
perties ‘belonging to Sri Har Mandir Sahib ° 
which ‘had been declared to be a Sikh Gur- 
dwara. It seems that this list-was publish- 


. -ed at the instance of the. Managing Com- 


mittee of Gurdwaras in Amritsar and the 
Sheeromani Gurdwara Prabandhak Com- 
Thereupon two applications were 


by Sardar Raghbir Singh and the other by 
Sardar Balwant Singh, claiming to be the 
owners of the Bunga Sarkarwala and Bunga 
Mai Mallan, respectively. Both these cases 
were heard by the Sikh Gurdwaras Tri- 
bunal and were ultimately compremised 
between the parties, The effect of the 


-compromise was that portions of the pro- 


« perties ‘claimed by the two Committees as 
` parts of the Bunga Sarkarwala and Bunga 
Mai Mallan were declared to be the personal 
“properties of Sardar Raghbir Singh and 
` Sardar Balwant Singh, respectively, and the 


rest were held to be wakf but were to vest 


-in Sardar Raghbir Singh and Sardar Bal- 


` want Singh, respectively, for management. It 


was mentioned in the compromises that the 


~ wakf properties did not form part of Sri Har 


Mandir Sahib, but that they. were separate 
wakfs having been created for the resis 
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dence of persons who went to Amritsar to 
visit the Sri Har Mandir Sahib. The net 
result of the compromises was that it was 
„held that the wakf poriions of the Bunga 
“Sarkarwala and Bunga Mai. Mallan were 
„Separate wakfs administered and managed 
by Sardar Raghbir Singh and Sardar Bal- 
want Singh, respectively. I may mention 
here that the Committee of Management of 
the Gurdwaras at Amritsar, which was one 
of the applicants for the publication of the 
consolidated list under s. 3, Sikh Gurdwaras 
Act, is the Committee which was subse- 
quently declared under s. 85, sub-s, (2), 
Sikh Gurdwaras Act, as the Committee in 
which the management of all the Gur- 
dwaras situated in Amitsar with the execep- 
tion. mentioned therein vested. Subsequently 
an application was made unders.7, Sikh 
Gurdwaras Act, by the prescribed number 
of persons tothe Local Government asking 
that the Bunga Sarkarwala and Bunga ; 
Mai Mallan be declared to be Sikh Gur- 
dwaras within the meaning of the Sikh 
Gurdwaras Act. A notification was conse- 
quently published and two applications 
were made under s. 10: one by Sardar 
Raghbir Singh and the other by Sardar 
Balwant Singh claiming that the proper- 
ties mentioned in the notifications were 
not Sikh Gurdwaras but were owned by 
them. 

The matter came bofore the Sikh Gur- 
,waras Tribuual who, by virtue of s. 16, Sikh 
Gurdwaras Act, were bound first to decide 
the question whether there was any institu- 
tion which could fall within the definition 
of Sik Gurdwara, and they came to the 
conclusion acting under s, 8, Sikh Gur- 
dwaras Act, that the Bunga Sarkarwala and 
Bunga Mai Mallan were Sikh Gurdwaras 
within the definition of that: expression in 
the Sikh Gurdwaras Act. After this deci- 
sion had been given by the Sikh Gurdwaras 
Tribunal, it became necessary for it to dis- 
pose of the applications made under s. 10 
of the Act by Sardar Raghbir Singh and 
Sardar Balwant Singh, and in disposing of 
these two applications, the Tribunal, acting 
upon the statements of the parties, that they 
relied upon the previous compromises, came 
to the conclusion that the properties which 
had been declared to be the personal pro- 
perties of Sardar Raghbir Singh and Sardar 
Balwant Singh, respectively, should be de- 
clared to be their personal properties under 
s. 10 and that the rest of the properties 
claimed to belong to Bunga Sarkarwala 
and Bunga Mai Mallan which had been 
found to be Sikh Gurdwaras, should 

|| 
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be declared appended to these two Gur- 
dwaras. The Gurdwaras Tribunal also 


added a further provision in their order 
that the management of the properties de- 


two Gurdwaras should vest in Sardar Ragh- 
bir Singh and Sardar Balwat Singh, res- 
pectively, by virtue of the compromise. 

Two appeals have been presented on 
behalf of tthe persons at whose instances 
the notification under s. 7, Sikh Gurdwaras 
Act was issued by the Local Government 
and itis claimed on their behalf that the 
direction of the Gurdawara Tribunal, that 
the management of the Gurdwaras should 
_vest in Sardar Raghbir Singh and Sardar 
Balwant Singh according to the compro- 
mise, is illegal. This is how the case for 
the appellants was ultimately presented be- 

“fore us. .At the commencement various 
points were taken but they were finally 
_ abandoned. The only question therefore 
-~ that needs decision in these appeals is whe- 
ther the direction given by the Sikh Gur- 
dwaras Tribunal as to the management by 
Sardar Raghbir Singh and Sardar Balwant 
Singh of the two Gurcwaras declared by 
them to be Sikh Gurdwaras within the mean- 
ing of the Sikh Gurdwaras Act and the 
“properties found by them to he appended 
to them is or is not legal. j 

Now, an examination of the Act referred 
to above shows that after the Gurdwarase 
Tribunal has declared that a certain institu- 
` tion is a Sikh Gurdwara within the meaning 
of the Act, and that certain properties 
are appended to it, it is no part of its func- 
tion to pass’ an order as to the persons by 
whom the Gurdwara or thé properties ap- 
pended to it should be managed. That 
matter appears to be settled by the Act 
itself. Section 85, sub-s. (2) of the Act pro- 
vides that : 

“There shall be one committee for the Gurdwaras 
known as the Darbar Sahib, Amritsar, and the 
Baba Atal Sahib, and all other Notified Sikh Gur- 
dwaras situated within the Municipal boundaries 
of Amritsar other than the Sri Akal Takht Sahib, 
and it shall consist of: (i) three members ‘elected 
by the electors of the Municipal area of Amritsar 
registered under the provisions of s. 92; (ii) fcur 
members elected by the electors ofthe Amritsar Dis- 
trict registered under the provisions of s. 92 other 
‘than the electors so registered of the Municipal area 
of Amritsar; (tii) five members elected by the 
Board in general meeting, one of whom shall be 


one of the persons nominated to be a member of the 
Board under the provisions of sub-s. (2), s. 43. E 


16 is, however, claimed. on behalf of the 
respondents that the -committee in whom 
the management of all the Gurdwaras situat- 
ed in Amritsar vests by virtue of sub-s. (2); 

_& 85, compromised the matter with the res- 
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pondents in pursuance of the proceedings 
taken gn the applications made in 1928, and 
therefqre they are entitled to remain in the 
ent of the Gurdwaras and the pro- 
perties \ppe2nded thereto. There may or 
may not be, force in this contention but, in 
my opinion, it was no function of the Gur- 
dwaras Tribunal to decide on an application 
made under s. 10 by the respondents that 
they shall manage the properties appended 
to the Gurdwaras by virtue of the compro- 
mise. It is true thatthe appellants-were no 
parties to the compromise, but at the same 
time it must be remembered that they 
have nothing to do with the management 
of the Gurdwaras. The question of 
management arises only between ‘the two 
respondents before us and the committee 
appointed under sub-s. (2), s. 85, and’wé ; 
express no opinion in this case whether.the 
committee constituted under that section 
can now successfully resist the right of the 
respondents to manage the Gurdwaras and 
the properties appended thereto owing to 
the previous compromises according to 
which it is claimed the matter must be 
held. to be determined between the commit- 
tee and the respondents. On these appeals, 
in my opinion, the order should be that the 
direction given by the Sikh Gurdwaras 
Tribunal as,to the right of the respondents 
to manage the two Gurdwaras and the 
properties appended thereto was not within 
the competence of the ‘I'ribunal and’ should 
form no part of their final order. It does 
not follow from this that the respondents 
are not entitled to manage the Gurdwaras- 
and their properties. As I have already 


` stated, that is a matter which must-be set- 


tled, if necessary, between the conimittée 
constituted under sub-s. (2), s. 85, and the 
respondents. : 

With these observations I would accept 
the appeals so as to declare that that por- 
tion of the decree of the Sikh Gurdwaras 
Tribunal, which has declared the respond- 
ents’ right to manage the Gurdwaras and 
the properties appended thereto is illegal 
and shal] form no part of the decree grant- 
ed by thé Tribunal; the rest of the decrée 
of the Sikh Gurdwaras Tribunal stands, 
that is to say, the properties which have 
been declared to be the personal properties 
of Sardar Raghbir Singh and Sardar Bal- 
want Singh shall remain their properties, and 
the properties which have been declared to 
be appended to.the two Gurdwaras shall 
remain the properties of the two Gurdwaras, 


- It may be mentioned here that throughout 
in this judgment I jhave mentioned thg 
oye 2 - ` ae TT te 
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existence of two Gurdwaras. This ig owing 
“to the manner in which the parties 
ed their respective cases. The real position 
found by the Tribunal seems tofbe that 
there is only one Sikh, Gurdwara, fe Bunga 
-Sarkarwala, and that Bunga Mai Mallan 
has no separate existence as a Gurdwara 
-but is a well-known part of Bunga Sarkar- 
wala. The parties shall bear their own 
- costs of these proceedings in this Court and 
before the Tribunal. | 


Abdul Rashid, J.—I agree. 


N. Order accordingly. 


PATNA HIGH COURT — . 
Government Appeal No 5 of 1936 
- December 21, 1936 
. AGARWALA AND VARMA, JJ. 
EMPEROR—PET!TIoNER 
` versus 
"LALMAN THARU—Accusen—RESPONDENT. 


‘Arms Act (XI of 1878), ss. 19 (f), 14—Unlicensed ` 


' gun—Person to whom it is entrusted—Possession of, 


af legal—Such person not having knowledge that - 


, guns were unlicensed —Sentence. 
'? In the case of a licensed weapon a person who 
‘merely assists the owner of the weapon by carrying 
: it for him or taking it somewhere for him may 
_be said to assist his master-in doing a perfectly 
“legal act, for the master being the licensee is 
' entitled to have the gun in his possession, But in 
‘the case of an unlicensed weapon neither the 
. actual owner of.the gun nor anybody to whom he 
entrusts it, can be said to be engaged in a legal 
_ act, for the possession in that case is illegal whe- 


` ther it be in the possession of the master or of & 


~ servant. But where it is not :proved that the accused 


chad knowledge that the gun which he was carrying - 


for his master wag unlicensed, the offence does not 
call for a serious punishment. 


G. A. against an order of the Magistrate, 


' First Class, Bettiah, dated August 8, 1936. 


The Government Advocate, for the Crown. 
-- Mr. Rajkishore Prasad, for the Respond- 
ent. 


Agarwala, J.—The 


Lalman Tharu, went out with his two 


. -employers Bika Diswa and Chhedi Chau- 


dhari and two others from British- India 


‘into. Nepal for the purpose of shooting 
' With them the party had two | 
“ muzzle loading guns which were not licens- . 
~ ed in British India. On the return of the 


` rhinoceros. 
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“lying in wait for them having heard that 
resent- 


the party was in possession of unlicensed 


-arms. The whoe of the bunting party 


escaped except the respondent (opposite * 
party) who, according to the evidence of 
the dajadar, was carrying the two guns. 
The opposite party was charged and tried 
under s. 19 (f) of the Arms Act with 
being in possession of arms in contraven- 
tion of s. 14, that is to say, being in pos- 
session of arms ‘without a license. The 
learned Magistrate has acquitted the op- 
posite party purporting to follow two deci- 
sions*of the Judicial Commissioner’s Court 
of Nagpur in which it was held:that “pzses- 
sion” within the meaning of s.19 (f) does 
nob mean mere temporary possession 
or control by a servant. Ih thig 
Court we have been referred to other deci- 
sions in which the same view has-been. 
taken. But with one exception all thosé | 
cases refer tothe temporary possession of 
licensed gun. It has been pointed out in 
some of those cases that when a master 
entrusts his gun to his servant fora mere 
temporary purpose such as holding or carrry- 
ing itfor him or taking it to-a gunsmith . 
for repairs, the master in law is not-parting ` 
with the possession of the gun. In the case 
of a licensed weapon a person who merely 
assists the owner of the weapon by carry- 
ing itfor him or taking it somewhere for 


“him may be said to assist his master in 


doing a pérfectly legal act, for the master 
being the licensee is entitled to have the 
But in- the. case - of 
an unlicensed weapon neither..the actual 
owner of the gun nor anybody:to-whom he 


-entrusts it, can be. said to be engaged in-a 


legal act for the possession in that .case is 
illegal whether it be in the possession of 
the master or of a servant. Technically, 
therefore, lhe. opposite party has: committed 
the offence with which he was charged. 
-But it would appear it is not -proved that 


` he had any knowledge that the guns which 


opposite party, ` 


party into British India they were ambushed . 


‘py a dafadar and chaukidare’ who were 


“he ‘was carrying for his master “were un- 


licensed and in these circumstances: we: do 


- not.‘consider that the offence of which<he 


is guilty calls for a severe punishment. 

We would ‘sentence the opposite party to 
pay afine cf Rs. 10 (Rupees ten) and:in 
default of payment to -undergo simple 
imprisonment for fifteen days under s. 19 (f). 


Varma, J.—I agree. 


N. l Order accordingly. 
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' NAGPUR HIGH COURT. 
Criminal Revision No. 179 of 1936 
July.d3, 1936 
GRUER, J. 
JAGJ IWAN— APPLICANT 
versus 

EMPERO R—Opposite PARTY 

Opium Act (I of 1878), s. 38—Bondika.Bhusa 
comes within the definition of opium—Possession of 
about a hundred pounds of it held to constitute offence. 

Bondika Bhusa can be included in the definition 
of opium in the, Qpium Act, The word ‘capsule’ in 
the definition of opium in s. 3, Opium Act, includes 
the shells of the capsules and preparations, of them. 
Where the accused is in possession of about a hundred 
pounds of -boxdika :bhusa and it may safely be pre- 
sumed that from such.a large quantity the equiva- 
lent of more than half a tole, of standard, opium could 
be extracted, t the, possession, is an offence. 

App. for -revision .of the order of the 
Court of the Sessions Judge, Akola, dated 
March 23, 1933,,in Criminal Appeal No. 32 
of 1936 reversing the order ef the Court 
of the Gity.Magisty: ate, Akola, dated. Decem- 
Te 1935,in -Criminal -Case No. 61 of 
q 

Mr. W. K. Sheorey, for.the Applicant. 


“Mr. W.R. Puranik, for the Opposite 
Party. i 
Order. —The applicant Jagjiwan who 


keeps a grocery shop in Akola town has 
been sentenced to fines for possessing and 
selling stuff called Bondika Bhusa which 
the prosecution alleges .comes under thb 
- definition of opium.so - that. its possession 
in, excess ofthalf.a tola and :its sale are 
prohibited without a licence. 

It,is agreed . on both sides that this.c m- 
modity consists ofthe shells of -poppy 
heads reduced to.powder. There has been 
some confusion ;between- .Bondika Bhusa 
and Khaskhaska .Bhusa, but the -evidence 
of the Assistant District :Excise Officer 
(O..W. No. -1) .makes it clear that the 
Stuff in .question.is .a :Bondikı- .Bhusa 
„whereas Khasihas..is .the-seed to: be.found 
in: the capsules and according to the Excise 
‘Sub-Inspector (P..W.-No. 1) these. Khaskhas 
seeds are -sold:openin.the market, without 
restriction. 

After the case -was -closed for judgment 
-in. the trial Court, -a belated -report -arriv- 
ed. fromthe Chemical Examiner -who: had 
been asked -to analyse . the power. A re- 
sport -was also obtained- from the -Superin- 
:tendent,:Opium Factcry, -Ghazipur.. Ob- 
jection :tothe-use.of :both these -reports 
has. been upheld by the learned Sessions 
Judge in appeal -on the ground. that the 
first was not formally tendered in-evi-~ 
dence and the accused was -.not--given -a 
-chance gto meet it, -and-with-regard -to.the 


167—~45 & 46 


sacz1Wan 0. BMPEROR NAG.) 


353 
secord, -that it was admitted without-proof. 
For ese reasons, “the learned ‘Sessjons 
Judg& refrained from giving and finding 
on ithe point at issue whether the stuff is 
opium es defined in the Act and- ‘has remand- 
ed.the case for retrial. 

The.present revision application objects 
to this.re-trial-and says that ‘as there’ ‘was 
no dispute asto the nature of the stuff; 
the lower Appellate Oourt ought to ‘havo 
decided -that.it did not come ‘within “the 
purview of s.-3, and -that tha trial ‘Court 
should.not:have -been given an oppor tunity 
to.lead tresh evidence. 
~ T have -pointed out to the learned Counsel 
that as:Ke-invites me to‘come to a decision 
on the record as it stands that the Bhusa 
is not “opium” under s. 3, itis compe- 
tent: to. me.to come :to the opposite conclu- 
sion that it:is. “opium”, in which’ case,, the 
remand -would ba. unnecessary “but the 
conviction ..would ‘be upheld.‘ If’ I’ were 
to find, that, ib is impossible to’ come to a 
definite conclusion .without remand: ‘then 
certainly -I should uphold the ordér‘of ‘the 
Sessions Judge. The prosecution -was not 
wrong in seeking for this extra evidence 
to make -matters more clear. "The 
mistake was in procedure, as pointed, 616 
above, and that couid be cured by ordering 
the proper. procedure to be Carried 'oüt 
if remand of “the case were’ upheld, 

The-amended -definition of ‘opium’ ins. 3 
of the Opium -Act, reads as follows:—* (1) 
the -capsules of the poppy.” There aro” algo 
sub-heads (ii) and (iiij dealing “with juice 
and mixture of forms of opium. with which 
we are nob ‘immediately ‘concerned.’ The 
question -is whether this’ powder comes 
under the heading.of capsules of Boppy. i 

-According -to ths applicant a “capsule 
means the whole poppy head’ and ` cannot 
be applied to thé mere rind or shéll from 
which:this powder is made. In Webster”. s 
Dictionary; - ‘capsule™has been dened’ _ 83 
“‘any -closed Vessel cdntaining spores “or 
seeds”. :I.notice -that orie witness for .the 
defence wh) says he is a medical practi- 
-tioner -has stated that shell of the Poppy 
head isnot a capsule as it is not ‘closed. 
.Lt-ig.of-course closed while on ‘tha plant 
“ond the criticism seems to’ ‘be a5 usettl A 8 
dt-would beto say that a ‘bottle”’ 8 no 
-longer a--bottle when the’cork ‘is withdraih, 
Glearly, -however, capsule includes the 
wholé vessel, that -is the rind with is, 
-contents of- seed and - juice, and thé” ques.” 
tion amounts to tHĦHis whether | the tind 
which -is-a-part of the’ capsule comes “under 
the-definition, -Ithink "that ' ‘logically “jy 
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sule obtained by cross-section would. It 
nə doubt seems anomalous that the Khas- 
khas seeds which are also part Af the 
capsule should not -be considered as 
excisable, but I presume the reason is that 
these seeds which are commonly used in 
cooking do not possess the intoxicating 
properties of opium. -I think the detinition 
is capable of further explanation so as to 
draw a distinclion between the seeds and 
the rest of the capsule. That there are 
intoxicating propertiesin the shell of the 
poppy head has been proved clearly by 
the evidence of several.witnesses in the 
case including the Excise Sub-Inspector 
(P. W. No.1). -Oertain persons are in the 
habit of using this Bhusa in lieu of Govern- 
ment opium by steeping and infusing it. 
The Assistant District Excise 
{C: W. No. 1) has also stated that it can be 
used as an intoxicant. He says: 
| ‘It also contains small shining particles of crude 
opium init left in poppy heads after imperfect 
collection ofopium. The powder contains alkaloids 
of opium and independent of the particles of opium it 
can give intoxication.” 
_ Thus without reference to the chemical 
reports at all, it is clear that this substance 
possesses, in some measure, the active pro- 
perties of opium and can be used as an 
intoxicant. There is every  justitication 
therefore, for including it in the definition. 
The quantity seized in the present case 
was large, amounting to about a hundred 
pounds. As the Bhusa falls under the 
definition ihe possession of more than 
halta tola of it would be illicit, and it 
may salely be presumed that from such 
‘a large quantity the equivalent of more 
than half a tola of standard opium 
could be extracted. Holding then that 
‘capsule in the definition includes the 
shells of the capsules and preparations 
‘of them, as they are parts of the capsules, 
[must bnd that the remand is unneces- 
fant and that the conviction must be up- 
eld. 
“The spplicaticn contains no prayer on 
the question of sentence, nor was the 
point raised belure me. It is inevidence, 
tuat _ there was a previous case last year 
‘in which a mercuant irum the adjoining 
Taluk of Akot was couvicted fora simi- 
‘lay offences see ‘the evidence of the 
Assistant District Excise Officer (C. W. 
No. 1}. Other merchants, therefore, ought 
to bave been on tLei¥ guard. ; 
‘Lhe application must be rejected. I set 
aside thé order in appeal and confirm 
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the conviction and sentences of the trial 
Court. 


N. Application rejected. 


_ ° LAHORE HIGH COURT 
Miscellaneous ee Appeal No. 376 of 
1936 
-© June 5, 1939 
AGHA HAIDAR, J. 
PANNA LAL— APPELLANT 
° Versus | a iy 
RAM CHAND—JUDGMENT-DEBTOR—— |, 


- RESPONDENT 
- Res judicata— Constructive res judicata—Applica- 
bility to execution proceedings—Application for 
execution as trustee—Dismissal on ground of want 
of locus standi—Subsequent application for execu- 
tion, if barred. 

“The principle of constructive res judicata applies 
to execution proceedings, 
- Where, therefore, a person wpplies for execution 


- of adecree asa irustee on behalf of an insolvent 


firm andthe Court decides he has no locus standi, 
he cannot apply for execution on the strength of 
the credentials which he could very well have relied 
upon while prosecuting the former.- application. 
Prabhu Dayal v. Dewat Ram (2), Ram Kirpal v. 
Rup Kuert (3) and Lachhini v. Bhulli (4), relied on. 

Misc. 8S. A. from an order of the District 
Judge, Delhi, dated January 23, 1936. 

Mr. Bishan Narain, for the Appellant. 

Messrs. Qabul Chand and Shamair Chand, 
for the Respondent. 

Judgment. - The firm of Ram Gopal. 
Sant Lal became insolvent, On June 20, 
1929, the Official Receiver, Karachi, on 
behalf of the insolvent firm, obtained a 
decree for a sum of Rs. 2,000 against Ram 
Ohand. Under the terms of the decree 
ifthe judgment-debtor paid the amount 
due within six months he wasto be ex- 
emptied from the payment of costs of the 
suit. On October 9, 1929, the Court of the 
Additional Judicial Commissioner, Karachi, 
sanctioned acomposition scheme between 
the creditors and the insolvent and five 
trustees fiom Delhi and two from Karachi 
were appointed torealise the assets ‘ofthe 
insolvent and tu distribute the same among 
the creditors. Panna Lal was one of these 
trustees. ie made an application on Novem- 
ber 4, 1932, for the execution of the decree. 
This application did not bear any fruit 


-and was dismissed for default on December 


16,1932. On May 18, 1933, Panna Lal 
filed another application as a trustee on 
behalf oi Ram Gopal, Sant Lal and the 
Official Receiver, Karachi. The judgment- 
debtor raised two objections to the ap- 
plication. In the first place, he denied that 


Panna Lal had any lucus standigto. make 
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the application; and secondly, that the ‘ap- 
plication was time-barred. On October 
5, 1934, the matter came up before Mr. 
Bakshi Sher Singh, Subordinate Judge, 
2nd Olass, Delhi, who held that the com 
position deed had not been provéd in 
this case anda perus:] of the order of the 
Judicial Commissioner did not show that 
under the composition scheme Panna Lal 
was appointed a trus'ee or at any rate 
that on the annulment of the adjudication 
of Ram Gopal-Sant Lal he was appoipted 
an assigne in whom the estate of the in 
solvents was to vest. He further held. that 
it has not been proved that Panna Lal 
has any authority to execute the 
decree. “ . 

It was also pointed out that no assign- 
mentin writing on behalf ofthe Official 
Receiver (decree-holder) in favour of 
Panna Lal or by his principals whose 
Mukhtar he professed to be, had been 
filed or proved in the case. He accordingly, 
under the provisions of O. KAT, r. 16, Civil 
Procedure Code, held that Panna Lal had 
no lucus standi to execute the decree. The 
application for execution was, therefore, 
rejected. Panna Lal made an application 
on October 13, 1934, for the review of the 
order, dated October 5, 1934. He also 
putin a fresh application for execution on 
December 20, 1934, on behalf of himself 
and other trustees of the insolvent firm. 
The trial Court dismissed the application 
for review but allowed the execution to 
proceed against the judgment-debtor over- 
ruling the judgment- debtor's plea of 
res judicata regarding Panna Lal’s locus 
standi. He further held that the appli- 
cation was within time. The judgment- 
debtor went up in appeal Reliance was 
placed upon Vinayak Vaman v, Ananda 
Ramji (1). That ruling no doubt supports 
the decree-holder on the | question of limi- 
tation but the formidable dirficulty in the 
way of the decree-holders is the decision 
of Bakhshi Sher Singh, dated October 5, 
1934. In that decision the learned Sub- 
ordinate Judge detinitety held that Panna 
Lal had not been able to prove that he 
had any locus standi to execute the decree. 
In my opinion the rule of constructive res 
judicata, as embodied .in Expl. 4 to s. Li, 
Civil Procedure Code, applies to execution 
proceedings. : 


The point has been recently dealt with , 
in a Division Bench judgment of this 


(1) 34 B 5894 Ind. Cas, 582; 11 Bom. L R 1281. 
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Court in Prabhu Dayal v. Dewat Ram (2). 


After reférring to the leading Privy Coun- 
cil case in Ram Kirpal v. Rup Kueri (3) and `` 
the Full Bench decision in Lachhmi v... 


-Bhulli (4) at p. 395*the learned Judges 


observed that the applicability of the rule 
of res judicata is not limited to . matters 
which ‘were directly and- substant:ally in 
issue and were heard and expressly de- 
cided in former execution proceedings, but 
the principle of “constructive res judicata” 
as embodiedin Expl. 4 ofs. llis also | 
applicable to such proceedings They fur. 
ther held, that it was not open to a judg: 
ment-debtor to object to execution, on a ` 
plea waich could have been raised in . 
former execution proceedings, but wis not ' 
soraised. This was no doubt a converse 
case, but the principle applies all the same. ` 
All the materials which are now under , 
the power and cont:ol of Panna Lal andon , 
which he relies were also accessible to him _ 
when he made the application dated May . 


.18, 1933, on which the order dated October | 


5, . 934, was passed by Bakhshi Sher Singh. . 
It is not, therefore, open to Panna Lal , 
now to come forward and to apply for’. 
execution on the strength of the credentials 

which he could very wéll have relied upon : 
while prosecuting the application dated . 
May 18, 1933. In my opinion the order, 
of the lower Appellate Court is correct. ; 
I dismiss the appeal, but under the. 


circumstances, make no order as to, 
costs. 
N. Appeal dismissed, , 


(2) 15 Lah. 869; 155 Ind. Oas. 286; A I R 1935 Lab-- 
200; 35 P L R 429; 7 R L 677. | x 
N 1886, 286; 4 Sar.) 


(3) 6 A 269; LITA 37,4 W 
89; 8 Ind. Jur. 214 (PO), 

(4) 8 Lah. 384; 101 Ind. Oas 819; A IR 1927 Lab,’ 
289 (F B). ; 


*Page of 8 Lah.— [Ed.] 
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Second Civil Appeal No. 3 of 1932 
Í September 17, 1936 : 

Davis, J. C. AND MeaTa, A. 1; O. o 
SUJANDAS ALIMCHAND—APPELLANT ` 

R YETSUS if i 
SHANKERDAS GOPALDAS AND OTHERS— 
- RESPONDENTS sain) 
Hindu Law—Ancestral property—Grandsons_ in; 
heriting from grandfather—Property, whether ances- 
tral as regards them—Practjce—Second “appeal— 
Lower Appellate Court considering evidence and arriv- 
ing at finding—High Court, thinking tt:would have 
come todifferent finding, whether can interfere : 
_ Property inherited by 2 Hindu male from his- 
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father's fatliér or father's father's father is‘ancéstral 
as regards his-male issue,“ e, ,proparty #nherited 
by ‘grandgoris from their grandfather is «not joint 
ancestral Property as régards themselves “though it 
would beto “as ragards their inale issues. 


Where there is evidence on record which would - 


Justify the lower :-Appellate-Court in arriving at a 
certain finding and it has considered the -evidence, 
the ‘High Court canunét intérfere merely becouse if 
the ‘matter wis raised béfore it, it might have come 
to a ‘conclusion ‘different from the cinclusion come 
to by the lower Appellate Court. If indeed there 
were no evidence upon which the finding could be 
supportéd then the mattsr woul] become nota ques- 
tion ‘of fact’ but a question’ of‘law. 


Mr. Kodumal-Lekkraj, for the Appellant. 
Mr. “Dingomal -Narainsingh, for the Res- 
pondents. ; 


Davis, J. C.—This is an appeal against 
the -judgment -of “he Tearned Assistant 
Jüdge ot Hyderabad in which he'allowed 
the appeal with costs-in execution procéed- 
ings lon a judgment of the Subordinate 
Judge at ‘Shahdadpur. ‘Although the ‘question 
was ‘put before us as a question of law, 
on‘drgtinients itappears to ‘us ‘that it is a 
quéstion of fact with which in second appeal 
we Should ‘not‘iziterfere. ; 

‘An ‘attempt wis made to make liable 
for ‘the debts of-one Gopaldas, arising from 
the ‘éxecution of'a hundi for Rs. 2,500 ter- 
tain ‘property “in ‘the hands of the sons óf. 
Gopaldas, the five opponents -set out as-the 
five legal ‘répresentatives of Gopaldas-in the 
order ‘of the learnéd ‘Judge, ‘upon-the 
strength of s. 53, Civil Procedure Code: If 
it were ‘proved ‘that the property in the 
hands:of Gopaldas’ sons was. joint-ancestral 
property, it might be-that the argument of: 
the leartied ‘Advocate would have'prevailed 
and that under-s, 53, Oivil Procedure Code, 
the ‘property which had been attached, a 
residential house “and otak, would be-made 
liable in execution to satisfy the decree. 
But it was the finding of the learned 
Subordinate Judge that this property was 
joint andééStral property. ‘while ‘it-was ‘the 
finding of the leatned Judge of the lower 
Appellate Court:that this propeity ‘was not 
joint ancestral ‘property {at all, so far as 
Gopaldas.and hissons ‘were concerned, but 
that it-was -the ‘property of -Hemandas ‘in 
which Gopaldas had-no interest. 
| -E was argued‘first’by the ledined Adyo- 
cate that the fact that-the sons of Gopal- 
das inherited “the property ‘from-Gopaldas' 
faihier Hémiandas, made it ‘joint ancestral 
property: in their*-hands. But we do not 
think that ‘this ‘is -a-correct ‘statement -Of 
the law. ‘Próperty inherited by ta Hindu 
ynale ‘from ‘his ‘fathér's father or “father’s 


‘fy the learned Judge of the 
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#athera father is ancestralas regards his 


“male ‘issue. ‘So though it would appear 


thái the properly in -the hands -of the 
five ‘Sons of Gopaldas wiH be joint ancestral 
property ‘as regards ‘their sons, it is not 
joint ancestral property as regards -them- 
selves. We cannot sey that there is no 
evidence-upon the record which would justi- 
lower Ap- 
péllate Cóurtin coming to the conclusion 
that this attached property was the pro- 
perty» of Hemandas alone. He has consi- 
dered the evidence. It is quite true ‘that he 
has ‘considered -the -case from an aspect 
different from that from which the learned 
trial Judge has considered it, ‘bub we can- 
not therefore say that he is wrong nor in 
ajipeul can we interfere -merely ‘because we 
may come to ‘the conclusion ‘that if the 
matter was-raised before us wetmight have 
come'to a conélision- different from the 
conclusion come to by the lower Appellate 
Court. If indeed there “were ‘no evidence 


“upon which-the-finding could be supported, 


then the matter would have ‘-become-noi a 
question of fact but a question of law. But 
it ‘cannot-besaid that in this ‘case'thereiis 
no ‘evidence on which the learned Judge 
of ‘the lower Appellate ‘Court could come 
to ‘the “conclusion at which ‘he has-arrived. 
He ‘has dealt with this part of the 
case ‘on pp. 9-and 10:cf the -paper-book 
and we cannot'say that he has not applied 
his mind ‘to the facts or that ‘there is not 
some ‘evidence on which he could come to 
the conclusion to which-he came. We think, 
therefore, this is not a-casein «whieh we 
interfere in second appeal and accordingly 
we'dismiss the appeal with costs. 


D. Appeal dismissed. 





‘MADRAS HIGH COURT. 
Civil Appeal-No. 143 


an 
--Civil‘Revision Petition No. 1292 of 1935 
. December 12, 1935 
“WaADSWORTAH, J. 
RAMIREDDI— APPELLANT 
versus 
Gudimetla SATYAM AND OTHERS- 
RESPONDENTS 
C wil Procedure Code (Act V of 1908), ss. 151, 47— 
Order under inherent powers—Appealability of— 
Order relating to execution, discharge or satisfaction 
=iAppealability—S.:47, whether provides ‘only for 
procedure and ‘forum for decistion—Restitutcon— 
Dispute regarding land—Land put under possession 
of Receiver—Plaintiff cultivating and putting money 
realiséd under “direction of Court—Plaintif getting 


Gudimetla 


1937: 


possession in subsequent decree--Decree set: aside in 
appeal--Court, if can pass.order for. disposal of pro: 
fits accrued to plaintiff: 7 | 

An order under the inherent powers of the Court 
is not. per se appealable, but if that order. is. in. 
fact an order passed on an application, made. by. 
one of the parties as against another. party and: 
relating to the execution, discharge or satisfaction, 
of the decree, it falls under s. 47, Civil Procedure 
Code and for that reason. it. is appealable, 
col, 1.] 

Section 47, provides only for the procedure and 
the forum whereby a decision is to be reached, It 
does not give the powers by virtue of which the 


Oourt decides; these powers have to be sought in” 


other provisions of the Code, 

Apprehending breach of peace, in a,dispute as.re- 
gards a piece of land, the Court issued notice under 
s, 115, Criminal Procedure Code. Plaintiff was put 
in possession by Receiver. He cultivated it dnd 
put himself under the Court’s direction. as to the 
disposal of money got from, such cultivation. Sub; 
sequently the plaintiff got decree in which he ‘got 
possession, but the decree was set aside on appeal: 

Held, that the Court was entitled to make such 
0rde1g as were just and: propen for the disposal of 
the profits which accrued to the plaintiff by reason 
of the decree which was found to be bad. [p 
359; col. 14 - j g 

©. A. against an order of the Sub-Judge, 
Ellore, dated: April 16, 1935. | 


Ch. Raghawa Rao, for. the Appellant. ° 


“Mr. M. Appa Rao, for the Respondents. 

Judgment.—These matters arise out of 
a suit brought by the present- appellant 
for a declaration of his title to a certain 
land and an injunction or in the alterna: 
tive for possession. The plaintiff originally, 
acquired an interestin the land by a pur- 
chase. ‘Fhe defendant disputed that title. 
There was some sort of a fight in the 
course of which the plaintiff is alleged 
to. have eaused grievous hurt to one of the 
defendants. A eriminal prosecution of the 
plaintif resulted and it is common ground 
that there was a compromise of the dis- 
putes between the parties in order to put, 
an end to the criminal prosecution and as 
a result of that compromise the plaintitt 
executed a settlement deed conveying his 
rights. in the property- to the defendants. 
This was followed up by another dispute, 
the plaintiff alleging that the conveyances. 
executed by him in the course of criminal 
proceedings was invalid. It would appear 
that there was a danger of a fresh resort 
ta violence and tha‘ the Police intervened 
and the Magistrate issued notice to both 
parties under s. 145, Criminal Procedure 
Code. Thereupon the plaintif filed the 
‘suit referred to above and two days after 
the. filing of the suit, in pursuance.of an 
order prohibiting the parties from entering 


upon the property in dispute, both the. 


plaintiff and the defendants gave. an under- 


taking to the Magistrate that they would 
' 
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not enter upon: the.propexty without orders 


of-Count. 

The. suit dnaggedion for years. During. 
ths first year a Receiver was appointed! 
who; permitted the plaintiff to harvest the 
crops.on terms. In the subsequent years 
the right to. harvest the crops was auc- 
tioned, by- the Gourt and in each year the, 
plaintiff: was. the. successful bidder, and he. 
executed a series of security bonds-which . 
have not been. exhibited: in. these proceed- 
ings, but they were looked: into’ by. both 
the: lower Courts, and Iam informed that. 
by their terms: the plaintiff’ undertook: to 
pay the amount of his bid whenever. 
ordered to do. so by the. Court and gave 
his property as security-forso doing. “Fhe 
suit terminated: in a decree of the trial 
Court recognizing the title cf the plaintiff 
and also-finding that he was in possession. 
The matter was taken up in appeal and 
the. Appellate Court found that the plain- 
tiff was. bound by. his. conveyance of title 
to the defendants and was, therefore, nof 
entitled tothe property, and in the ‘cir+ 
cumstances: found that no decision as to 
possession was necessary. - After this de- 
eree dismissing the plaintiff's suit, the 
defendants filed an execution application 
in which they prayed for costs and inte- 
rest, for. realization of the profits during 
the period of the suit by the enforcement 


‘of the security bonds and for mesne profits 


by way: of restitution during the period 
between the decree of the trial Court and 
the Appellate Court's decree. The learned 
District Munsif permitted execution to pro- 
ceed for costs and interest, but rejected 
the application so far as it related to the 
enforcement of the security bonds and the. 
claim for mesne profits in the interval be- 
tween the-two decrees. The lower Appel- 
late Gourt, disagreeing with the latter part 
of the decision of the District Munsif, held 
that the security bonds could be enforced 
in execution preceedings: or by a separate 
suit according to their terms and according 
io the person in whose favour they were 
made out, and also held that the defendants 
were entitled to mesne profits on the analogy 
of reslitution under s. 144, Civil Procedure 
Code, with respect to the subsequent period, 
though the order would have to be passed 
under s. 151, Civil Procedure Code, as the 
defendants were not, strictly speaking; eject- 
ed from the property by the operation of the 
decree which had been reversed. . | 
The plaintiff has. filed, both an appeal 
and. a. revision .petition. with the. same 
grounds to cover any. possible objection 
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that a second appeal does not lie. The 
main contention urged before me is that 
no appeal lay from the order ofthe Dis- 
trict Munsif in so far as it relates to 
mafters which do not fall strictly under 
s. 144. though the application was framed 
as coming under that section. The argu- 
-ment is that s. 151, under which the 
-learned Subordinate Judge finds that the 
order should have been passed, is not an 
appealable section and that the order of 
the lower Court rejecting the application 
for the enforcement of the security bonds 
and ‘subsequent mesne prcfits must be re- 
garded not as an order under s. 144 
but as an order under s. 151 and 
_therefore it must be treated as one against 
which no appeal lay. The learned Sub- 
ordinate Judge met this contention by a 
reference to the case in Raman Nambyar 
v. Pulassert Thekkee (1), wherein it was 
held that the right of appeal is determined 
not by what the Court should have done, 
but by what if purported to do, and that 
if the Court purported to act under a pro- 
vision of Jaw which carries a right of 
appeal against the order, that right of appeal 
will exist even though the order should have 
been under another provision against which 
there is no appeal. 

. It might of course be argued that while 
the Court has power to set right a wrong 


which has been done by the use of a wrong ° 


provision of law, if that provision of law 
itselfcontemplates an appeal, it need not 
necessarily have a right to direct the doing of 
a positive act under a non-appealable pro- 
vision merely because the Court has refused 
to do that act, purporting to do so under 
a provision which gives a righ! of appeal. 
But I do not think it is necessary to go 
into such subtleties. The matter seems to 
me to be covered by the provisions of s. 47, 
Civil Procedure Code. Granted that an order 
under the inherent powers of the Court 
is not per se appealable, if that order is 
in fact an order passed on an application 


made by one of the patties as against. 


another party and relating Lo the execution, 
discharge or satisfaction of the decree, it 
falls under s. 47 and for that reason it 
is appealable. Section 47 provides only 
for the procedure and the forum whereby 
a decision is to be reached. It does not 
give the powers by virtue of which the 
Court decides; these powers have to be 
sought in other provisions of the Code. 
1) 4934) M W N 412; 150 Ind. Cas. 98; 
aaa. 484; aM 777; 607 M L J 43; 391, W738 @ eat 
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They may be derived from s. 144; they 
may be derived from s. 151. 

If an order for restitution made under 
s. 144 is appealable because it also falls 
under s.47, similarly an order under s. 151 
for something analogous to restitution made 
as between the parties would also fall under 
s. 47 and be subject to an appeal. A 
similar reasoning is found in decisions of 
this Court reported in Akshia Pillai v. Govin- 
darajulu Chettiar (2) and Govinda Padaya- 
chi v. Velu Murugayya Chettiar (3), and it 
has been held in the case in Somasundaram 
v. Chokkalingam (4) that s.47, Civil Pro- 
cedure Code, covers all cases of restitution. 
I must, therefore, hold that an appeal lay 
to the Subordinate Judge from the order 
of the District Munsif declining to, order 
restitution or to order reliefs analogous 
to restitution. The next question is whether 
on the merits the order of the Subordinate 
Judge’ is contrary to law. It is argued 
that the defendants have not been shown 
to be in possession at the time when the 
suit was instituted. ‘There is a finding 


.of one Court which has not been expressly 


reversed, that the plaintiff wasin posses- 
sion and that therefore no proceedings by 
way of restitution or by way of analogy 
to restitution can lie. Now the facts are, 
as I understand them, that shortly before 
the suit was filed both tne parties were 
threatening to resort to violence to sup- 
port- their claim to possess on cf this prop- 
erty. 

In all probability the possession of 
neither party was effective, but each was 
prepared to use violence 10 resist entry by 
the other. Those circumstances brought 
about the interference of the Police and 
the magistracy. At any rate within two 
days after the hling of the suit both the. 
parties agreed not to enter upon the suit 
property and thereafter the property was 
certainly in custodia legis until it was given 
up to the plaintiff for specitic purposes 
subject to the control of the Court. The 
defendants have been found to have title, 
and in the absence of any clear indication 
to the contrary, when there was apparently 
no effective possession by either party, 
one may apply the presumption that pos- 
session follows title and hold that the 
defendants were at least in such a position 
as regards possession on the filing of suit ' 


(2) 47 M L J 549; 84 Ind. Oas. 975; A I R 1924 Mad. 
778; (1924) M W N 842. : 
(3) 64 M L J 586; 143 Ind. Oas. 454; A I R 1933 
Mad, 399; 37 L W 484; Ind. Rul. (1933) Mad. 302. 
(4) 40 M 780; 38 Ind. Cas. 808; A IR 1917 Mad, 185; 
5 L W 267, a ie 
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as to justify the Court, in the exercise of 
its duty to do justice and restore the 
parties to their posilion before the suit, 
in ordering the surrender to the defendants 
of the property which the plaintiff got 
during the pendency of the suit and the 
appeal entirely by the action of the Court 
in making a provision for the cultivation 
of the land pending suit. 


The plaintiff put himself under the 


direction of the Court as to the’ disposal. 


of the money realized by the cultivation 
of this land and handed over to him by 
the Court and he cannot now be heard to 
say that the Court cannot make orders 
for the disposal of the money which he 
undertook to pay. As to the period subse- 
quent, to the first Court’s decree, here 
again the plaintiff got possession entirely 
by the action of the Court. Had the 
Court not passed this decree, the property 
would have been held by the Court with 
a, prohibition of entry by either party 
pending the decision. In such circum- 
stances it seems to me thatthe Court was 
entitled to make such orders as were just 
and proper for the disposal of the profits 
which accrued to the plaintiff by reason 
of the decree which has been found to be 
bad. In the result, therefore, I hold that 
the lower Appellate Court’s order is cor- 
rect and dismiss the appeal and the revi- 
sion petition with costs one set. 
to appeal is granted: 

A-D. Appeal dismissed. 


NAGPUR HIGH COURT . 
Oriminal Revision Application No. 158 
of 1936 
July 7, 1936 
GRUER, J. 
TIMPEROR-—-PROSEOUTOR 
VETSUS 

SUNDERLAL AND OTHERS — 
Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 145— 
Period of two months, if can be extended—Proviso, 
if mandatory—Main order is to be based on posses- 
sion at date of preliminary order—Questions of 
title, if relevant. 

There is no provision allowing for extension of 
the period of two months laid down in s. 145, 
Criminal Procedure Code, whatever the cause of 
delay may be. The proviso to s. 145, is only per- 
missive and not a mandatory one. The Magistrate may 
treat_ the party forcibly and wrongfully dispossessed 
within two months as if he had been in possession. 
The main order is to be based on possession at 
the date of the preliminary order and the words 
used with reference to it are positive Emperor v. 
Parshram (2), relied on. 


EMPEROR v. SUNDERLAL 


section. 


Leave" 


(NAG.) . 


Questions of title 


399. 


are irrelevant . under the 


Reference made by the Court of the 
Sessions Judge, Akola, 
1936, in Criminal Revision No.-12 of 1936; 
recommending reversal of the order of the 


Court of the Magistrate, First Class, Akola, > 


dated November 30, 1935, in Miscellaneous 
Criminal Case No. 31 of 1934. 


Mr. W. B Pendharkar, for Party No. 2, ` 


Sunder Lal. 


Mr. V. K. Rajwade with him Mr. B: B.. 


Waikar, for Parly No. 1, Narayan Shaligram. 
Order.—This is a reference made by. 
the Sessions Judge, Akola, who states that 


the order of a Magistrate, lst class, Akola, ” 


declaring a certain party to be in posses- 


sion under s. 145, Criminal Procedure Code, ; 


is perverse and should be changed into 
an order in favour of the other side. 

The contesting 
Shaligram, party No. 1, the applicant, and 
Sunderlal and others, party No. 2. The 
land in dispute was a field of about 4 


acres in Mouza Saondal. Party No. 1 applied : 


on December 6, 1934, asking for action 


under s. 107, Criminal Procedure Code, ` 
and ss. 392 and 447, Indian Penal Code, on ` 


the ground that he and his lessees had 


been interfered with by the other side on ' 
November 15, 1934, and November 26, 1934, ` 


and that their cotton had been removed 
by force from the field. The Magistrate 
proceeded with the case under s. 107, 
Criminal Procedure Code, but on January 
11, 1935, the non applicant’s Pleader con- 
tended ‘that the proceedings should be 
under s. 145, Criminal Procedure Code. 


The Magistrate finally acceded to this view’ 
on March 4, 1935, cancelled the preliminary: 
107, Criminal Procedure’ 


order under `s. 
Code, and passed a "fresh one under s. 145, 
Criminal Procedure Code. 
evidence on both sides the conclusion 
reached was that party No. 2 disturbed 


the possession of party No. 1 on November 


15, 1934, and November 26, 1934, but that 


the possession of party No. 1 aciually lasted” 


till February 28, 1935, which was the date 
of expiry of their batai patra. The Magis- 
trate remarks: “Even his watchman Abdul 
Rahaman carried on his watch over the 
field till January or February 1935,” 
and on this view declared party No. 1 
entitled to possession under the proviso 
to s. 145, Criminal Procedure Code, as 
being forcibly dispossessed within two 
months of the preliminary order passed on 
March 4, 1935. 

The reference pointe out that this finding 


dated April 17, 


parties were Narayan 


After hearing, 


300 
is matifesily wroiig on the face of thé 
record. Party No..1, Narayan, has. clearly 
admitted that “since November. 15.1934, 
Sunderlal got . possession forcibly"; and’ 
that he - himself has not gone-to the: field 
since that time or indeed since the batat 
pdira.. was ,, executed. The.. wat¢éhman 
himself (P. W. No. 3 for party No: t) makes 
nó claim to have remained on duty after 
these: two’ pickings weré removed.’ There 
is nothing to show that there were any 
more pickings. The watchmian,, in fact; 
says that He does not know in, whose pos- 
session, the field’ is this year. The finding, 
thën, -Rat party No. 1 remained in posses- 
sion’ till January or February of 1935, is 
artificial ‘dnd unsustainable, being divectly 
contrary to party No. 1's own admission. 

Attempt, However, is made to suppirt 
the order of the Magistrate on the ground 
that it Was patly No. 1’s possession that was 
interfered with and that. if the preliminary 
order had béer passed earlier, then the 
proviso to 6. 145, Criminal Procedure Code, 
would indoibtedly have applied., In this 
eonneétion, attention is drawn to Krishnam 
Raju v. Chintalal Swami Naidu. (1), 
whe the Court, in a case of a delayed 
pféliminay ordér refused to interfere in 
révision on, the ground that no gross in- 
jk stiče had beén done in not maintaining 
thé possession, of a party who had taken 
if by forée., IN the present case, it was 
patty, No. Í himself who was initially res- 
potisible for thé delay in the passing of 
thé prélimiiary order tinder s. 145, Criminal 
Procedure Oode, | because he had moved 
the Court tô proceed under s. 107; Criminal 
Prdceduré Code. In any case, there is- 
no provision allowing for extension of the 
péridd òf two months laid down in s. 145; 
Crimifidl Procédure Code, whatever the 
cass of delay may be: This was 
emphasised in Emperor v. Parashram, (2) 
in which the view of the Madras High 
Court in Srinivasa Reddy, v. Dasaratha 
Rama Reddy (3), was not fol'owed. To 
the ime effect is Nago v. Atmaram (4); 
wheère Findlay, O. J. C, said that : 

“the fact that the Magistrate took same 24 
rifonths to discover that thé case could inore suitably 
be'dealt with under s. 145 than under s. 107, 


| 1) ATR 1927 Mad, €16; 101 Ind. Cas. il 
eet 8 A LOr R 574- Wa 
) 8 377; 180 Ind. Cas 153; A IR 1931 
Nag. 30; 32 Or, D J 416; Ind. Rul. (9: 
CG Cae hoes tn db iV rnin 
) 52 M 66; 113 Tad. Cag 336; 28 LW S04; 19 
MW N 794; Ind, Rul. (1949) Ng 118; 30 tiie) 
1H; AIR 19:9 Mad. Tages MI, 333 


ill) A 1 R.1926 Nag. 371 at p. 372; 9 
37 CELI 68, B- p. 379; 91 Ind. Cas, 244; 
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Criminal Procéduré Code, cinnot in any way Isad 
to an extension of tims undar the proviso to thë 
sub-section quoted.” 


I mignot also add that the proviso is 
only permissive and not a mandatory ore. 
m Magistrate may treat the party forcibly 

nd wrongfully dispossessed within two 
onus asif he had been in- possession. 
The main order is to be based cn posses-' 
sion at thedate: of the preliminary order 
and the words used with referénce to it. 
are positive: ‘The Magistrate shall decide, 
etc.", and if he decides that one of. the 
parties “was im such possession, he shall 
issue an order. It is ummecessary to add 
that questions of title are irrelevant under 
the section. E am clear, then, that the 
finding about possession was unsusfain- 
able. 

As for the propriety of interference in 
revision it is true tha; ib does’ not make 
much difference in’ the long run whiéh” 
ever side is declared to bé in possessiony 
asihe order is one in the interests of 
public tranquility and meant to ensure 
oaly until the question of title is décided 
by the Civil Court; but, all the same, 2 
definite procédure has been laid down 
and parties’ should play the game accord- 
ing tothe rales. I think that the reférence: 
should be accepied and the proper decision 
now given effect to» 


““ The order in ‘favour of party Ne. 1 is; 


therefore, set aside and in its place an 
order in favoar of party No. 2 is passed 
under s. 145 (6), Criminal Procedure Code, 
with reference to field No. 7-4 in dispute. 
N. Order accordingly. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 711 
of 1938 
October 19; 1936 
Thom; d. 
MAHADEO PRASAD —AP-LICANT 
versus 
_ EMPEROR~Responpen? 

Criniindl Procedure Code (Act V of 1898), s. 403+ 
Conviction by First Class Mug:strate under 3. 408 or 
in thë- alternatives under s SUN, Penal Code (Aet 
XLV of 1860)-— — Sessions Judge on appeal | dirécting 
cominittal to stind trial ander s.477-A— — Procedure, 
legality of. 

The applicant was Gonvicted under B. 408 or, in 
the alternative s. 40/109, Penal Code, by & First 
Class Magistrate: The Séssions Judge on appeal sèt 
aside the conviction and sentence under s. 408 df 
s: 40:/109 and dirécfed tliat tHe applicant be öm- 
mitted- to ile Sessions tò stand his trial for an 
offence dnders, 477-A, Fenal Code: 

Hëlä, that by the amendment of ‘the Còdè in 1997, 
Magistrates of the First Class weré given ‘jariadios , 
tion to try charges under s. 477-A, Penal Onde, and 


1937 
in view of thé provisions of sub-ss, (Dand (4),. s. 403, 
Criminal’ Procedure Code, it was not opèn- to the 
Sessions Judge to-direct that, upom the same facts 
as the original charge under. s. 408 or s. 408/109 had 
been „based, the applicant should-be committed for 
an offence’ uidér s, 477-A. Having quashed the 
conviction of the accuséd‘ under s. 408 or s. 408/109, 
Penal Code, the Sessions Judge’ Hdd no alternative 
but to acquit the applicant and- he had no jurisdic- 
tion to order his committal upom a charge under 
8.477-4. Emperor v; Jhabbár Mull Lakkar (1), relied. 
on. 

Cr. R.. App. from the order‘of the Sessions. 
Judge; AHahabad, dated July 25, 1936:. 


Mr. Kumuda Prasad, for thé Applicant: 

Mr. Gadadhar Prasad,icr the Opposite 
Parties: 

The Assistant Government Advovate, for 
the: Crown. ` 

Order.—The applicant, Mahadeo Prasad, 
was conVicted únder s. 408 or in thé alter- 
native s: 408-109,;-Indiam Penal Code by 
a Magistrate of the First Olass and: seni 
tenced-to nine months’ rigorous imprison 
ment. Thé applicdiit appéaled to the 
Sessions Judge, who set aside the convic- 
tien and sentence under 6, 408 of si 408-109 
and directed that the applicarit- be comtilit- 
ted to thé Sessions to stand His trial for an 
offence under s. 477A, Indian Penal Code. 
The prosecution alleged against ihe 
applicant that ke conspired with one Sita 
Ram to cheat thé Benares State im whieh 
they wére both employed. According’ to thé 
prosécition evidenée, money was collécted 
by the applicant and by Sita Ram from 
tehants' of the estate anda porticn thereof 
Was misappropriated by them. It appéars 
that receipts for the full amount collectéd 
from the tenants were granted but that. the 
amounts in thé counterfoils cf the receipts: 
were altered and that the books of the 
State were falsified wifh a view to showing 
that lesser sums had been collected than 
had beén in faét receivéd from the tenants. 
In this way, the prosecution allégéd, a sum 
of Rs. 80 was embezzled’ by the applicant 
and by Sita Ram. Sita Ram is absconding.. 
The spplicaiif was arrested after he had 
abséonded for ahcuta Fear: i : 

“Thé Iéarned Magistrate who triéd thé 
applicant- was satished. that the applicant 
had actéd dishonesily throughout, and. in 
eencert with Sita Rati had embezzled: 
funds which belonged. (ò the Bendres 
State. As already-noted, he. convicted the. 
applicant apd éentehted him to nine 
months’ rigorous imprisonment. “The 
learned Sessions Judge in thé Appellate 
Court held, however, that -the evidence did. 
not. establigh that the -applicant had 
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committed’ an.offence under s. 408 ors. 408- 
109, Indien Penal Code. He accordingly: 
set aside the .conviction’ . and sentence. 
He dirécted,; however, at the same time that 
a chargé under s 447-4 be framed. against 
the applicant- andi that the applicant be 
commitied to the Sessions. It is not 
disputed that the bcoks of the Benares 
State were falsified and the evidence ig 
such that there. isa prima facie case that 
the falsification. was effected by the 
applicant. Learned Counsel for the appli- 
cant, however, has contended that in. view of 
the provisions of s. 403, sub-ss. (1) and (4) 
it was- not open to the léarned Sessions 
Judge to order that the applicant be tried 
on another charge framed’ on the eame 
facts. Section 403 (1), Criminal Procedure 
Code is as follows: 

“A person who has once been tried’ bya Court of 
competent jurisdiction for an offence and convicted 
or acquitted of such offence shall, while such 
conviction or acquittal. remains in force, not be 
liable to be tried again forthe same offence, nor on 
the same facts for any other offence for which a 
different: chafge from the one made against him 
might have:'been made under e. 236, or for which ke 
might have been convicted under g. 237." 

Sub-s (4) is in the following terms: 

“A person acquitted cr convicted of an offence 
constituted by any acts may, notwithstanding such ` 
acquittal or coriviction, be subsequently charged 
with, and tried-for, any other offence constituted by 
the same acts which he may have committed if the 
Qourt by which he was first tried was- nct compe- 
tent totry the offence with which he is subsequently 
charged.” 

It would) appear, therefore, that the 
Appellate Court was entitled to ordera 
fresh charge upon the same facfs to be 
framed against the applicant only if the 
Court by which he was first tried wes not 
competent to try the offence under s. 477-A, 
Indian Penal Code, fot which he is now 
directed to be tried. Prior to 1923 the 
Sessions Court alone had jurisdiction to 
entertain a charge under s. 477-A. In 
1923, however, the Criminal Procedure Code 
was amended and Magistrates of the First 
Class were giveh jurisdiction to try charges 
under s. 477-A,. Indian Penal Code. It 
would appeai, therefore, that in view of the 
provisions of sub-ss. (1) and (4), s. 403, 
Criminal Precedure Codé, it was not open 
to the learned Sessions Judge to direct 
that, upoř the same facis as the original 
charge under s. 408 ors. 408-109 had been 
based, the applicant should be committed 
for an offence under s.477-A. The learned 
Assistant Government Advocate contended 
that the learned Sessions Judge had 
jurisdiction to order the applicant to be 
ecmmitted upon a charge under s. 477-4 
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in virtue of the provisions of sub-s. (2), 
s. 403, Or minal Procedure Code. Sub-s. (2) 
is in the following terms: 

“A person acquitted or convicted of any offence 
may be afterwards tried for any distinct offence 
for which a separate charge might have been made 


sone him on the former trial under s. 235, sub- 
s. (D)." 

Section 235, sub-s. (1) is. in the following 
terms: 

“If in one series of acts so connected together as to 
form the same transaction, more offences than one 
are committed by the same person, he may be 
charged with, and tried at one trial for every such 
offence.” 


Clearly, s. 235, sub-s. (1) refers to cases 
where a series of distinct and separate 
offences have bcen committed. This is 
made obvious by the illustrations which 
are appended to the section. Now in the 
present instance it is clear that the appli- 
eant could not possibly be tried for two 
separate offences, one under s. 408-109 and 
the other under s.447-A. The acts which 
the prosecution allege amount to an 
offence under s. 408-109 are precisely those 
acts which it isnow alleged amount to an 
offence under s. 477-A. It is quite clear 
that the prosecution in the first instance 
could not have charged the applicant with 
an offence under s. 408-109 and also under 
8.477-A. It might well have charged him 
with an offence under s. 408-109 or in the 
alternative with an offence under s. 477-A, 
bat certainly it could not have preferred 
two distinct and separate charges, one 
under each section, against him. There- 
fore, the provisions of s. 403 (2), Criminal 
Procedure Code, do not warrant the 
committal of the applicant upon a fresh 
charge in the present instance. I am 
supported inthis conclusion by the decision 
in Hmperorv. Jhabbar Mull Lakkar (1). 
In the result, [hold that, having quashed 
the conviction of the accused under s. 403 


or s. 408-109, Indian Penal Code, the learned, 


Sessions Judge had no alternative but to 
acquit the applicant and he had no jurisdic- 
tion to order his committal upon a charge 
under s.477-A. I accordingly allow the 
application, set aside the order of the 
learned Sessions Judge and acquit the 
applicant of the charges which have been 
preferred against him. 


N. Application allowed. 
(1) 49 © 924; A IR 1923 Cal. 129; 72 Ind. Cas. 973; 
GO 


24C L J 509. 
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RANGOON HIGH COURT 
First Civil Appeal No. 138 of 1935 
February 10, 1936 
MOSELY AND Mackney, JJ. 
MAUNG MYA MAUNG—AppELiaANtT 
versus 
MA MYA SEIN AND 0OTHERS— 


RESPONDENTS y 

Burmese Buddhist Law- Adoption—Consent ‘of 
natural parents, necessity of—Acquiescence of natu- 
ral mother, if enough—Other wives of adoptor not 
consenting — Validity of adoption— Proof of 
adoption — Mere hearsay ‘evidence is no proof 
~Girl claiming to be adopted in keittima form 
—Burden ison her to prove that she was adopted 
with intention that she would inherit to adoptor's 
estate— Adoption resembling appatitha form—Natural 
children living—Right of adoptee to inheritance— 
Evidence Act (I of 1872), s. 50—Hvidence of repute— 
Nature of —Practice—Appellate Court—Apprecia- 
tion of evidence by trial Court, when not binding 
on Appellate Court. 

Even if the natural mother has not given her 
express consent to the adoption, if it is obvious 
that she acquiesced in it, itcan be takenthat she 
consented to it. Ma Me Gale v. Ma Sa Yi (|), re- 
ferred to. 

Once a wife has consented to her husband taking 
another wife,she must be held to have consented 
also to his begetting children by that wife, and, 
since every Burmese Buddhist married couple may 
adopt children, she must be held also in consenting 
to the marriage to have consented to all the con- 
sequences thereof, which certainly might include 
the adoption ofa child. Maung Hme v. Ma Sein 
(2), referred to. 


When a Judge hears and sees witnesses and makes 
a conclusion or inference with regardto what is the 
weight on balance oftheir evidence, that judgment 
is entitled to great respect, and that quite irrespec- 
tive of whether the Judge makes any observation 
with regard to credibility or not. The principle, 
however, does not apply to a case which has pro- 
fessedly been decided on the probabilities of the. 
case without reference tothe inherent credibility of 
the witnesses and the conclusions of the trial Court 
are not binding on the Appellate Court. Clarke v. 
Edinburgh & District Tramways Co. (3), referred to 
[p. 364, col, 1.] 

Statements by witnesses that they had heard that 
the girl in question was adopted or that she was 
said by all to be the adopted daughter, are merely 
hearsay evidence of no value at all, to prove the fact 
of the adoption of the girl. 3 

Section 50, Evidence Act, sets out the conditions 
when an opinion as to relationship is relevant. 
Such opinion must be expressed by conduct and it 
must be the opinion of a person who as a member 
of the family or otherwise has special means of 
knowledge onthe subject. Evidence of notoriety of 
an adoption must be evidence of a number of people 
who owing totheir circumstances are ina position 
to say what was the attitude of the alleged adoptive 
parents towards the claimant. 

Where a girl claims to be an adopted daughter 
of certain person in keittima form, it is essential 
for her to prove that there was a definite intention 
on the part ofthe adoptive parents that she should 
inherit from them. ; 

Where there was some kind of an informal adop- 
tion resembling that called appatitha, the adoptee 
will have no right of inheritance in the estate ofthe 


$ 
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adoptive father, if there are natural children living. 
Soue Kin v. Maung Sin (7), relied on. [p. 365, col. 


J 

F.C. A. from the decree of the District 
route Lower Chindwin, dated August 22, 
1935. 


Mr. Ba Han, for the Appellant. 

Mr. Clark. for Respondent No. 1. 

Mackney, J.— Respondent 
Mya Sein, claims to be the keittima adopted 
daughter of U Ba and Ma Ma Gyi, both 
deceased, of Monywa. She filed a suit for 
the administration of tLe estate of U Ba in 
order to establish her claim. Eight persons 
were made defendants in the case of whom 
the principal contestants were defendant 
No. 3, appellant No. 1,-Maung Mya Maung, 
the son of U Baby an elder wife Ma Chit, 
and defendant No. 8, appellant No. 2 ofa 
Saw Yin, a surviving widow of U Ba. 
Two other persons filed written statements, 
viz., Ma Thein Tin, the eldest daughter of 
U Ba by yet another wife named Ma Sein 
May, and defendant No. 7, Ma Lai, who 
claims to be yet another surviving widow. 
These perscns denied Ma Mya Sein'sclaim 
to inheritance, but they appear to have 
taken no further partin the suit nor indeed 
was it necessary for them to do sn, as the 
suit was not actively defended by Maung 
Mya Maung and Ma Saw Yin. The other 
defendants are Maung U, a son of U Ba 
by yet another deceased wife called Ma 
Che; Ma Pu, a former wife of U Ba, and her 
children Ma Kyi and Maung Tun Shwe. 
A number of witnesses were examined on 
both sides, and the learned District Judge 
found great difficulty in deciding as to 
which group of witnesses was speaking the 
truth. He was unable to draw any conclu- 
sion 2s to their credibility from a considera- 
tion of the witnesses themselves, and he 
decided the matter on the probabilities of 
the case. He came to the conclusion that 
Ma Mya Sein had been adopted by U Ba 
and Ma Ma Gyi as their keittima daughter. 
He granted her a preliminary decree for the 
administration of the estate of U Ba. Itis 
against this preliminary decree that Maung 
Mya Maung and Ma Saw Yin have now 
appealed. 

It will be convenient first to deal with 
certain legal points that have been raised. 
Jt is urged that because it appears that 
the natural mother of Ma Mya Sein was 
not present at the adoption and had not at 
any time given her express consent thereto, 
the adoption is invalid. Of course, the 
consent of ihe natural parents is a legal 
condition for adoption: Ma Me Gale v. Ma 
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Sa Yi (1). In the present case, however, [ 
am ofthe opinion that although it has not 
been established that Ma Mya Sein's 
natural mother gave her express consent to 
the adoption yet it is obvious that she sc- 
quiesced in it. Tne adoption took place at 
least 20 years ago. At that time Ma Mya 
Sein’s natural mother was living separately . 
from her father, Maung Shwe Daung. The 
child lived with Maung Shwe Daung and 
was supported by him. The mother at no 
time had taken the slightest interest in her 
daughter. She is still alive, and must 
have been well aware- that Ma Mya Sein 
had gone to live with Ma Ma Gyi. In these 
circumstances I think it can be safely 
understood that she consented to the adop- 
tion. Alternatively it seems likely tome 
that although two or three witnesses who 
appear to have known Ma Mya BSein's 
natural mother merely use the word ‘separa- 
tion,’ she must in effect have been divorced 
from her husband Maung Shwe Daung 
This point as to the absence of the consent 
by the mother was not laken in the trial 
Court. Consequently, the position of the 
mother is left extremely vague. I cannot 
help believing that if the mother had up to 
the time of the death of Maung Shwe 
Daung remained his wife, and if she had 
not consented to the adoption, that fact 
would have been brought out in the trial 
Court. The point was not taken in the trial 
Court probably because it did not occar to 
either of the parties Lhat here was a matter 
on which there could be any doubt. 

The next point taken is that as other 
wives of U Ba did not consent to the adop- 
tion, it was not a valid adoption. No 
authority can be quoted for this contention, 
and it appears tome to be without merit. 
It is true that it is a misconduct on the 
part of a Bu:mese Buddhist husband to 
take a lesser wile without the consent of the 
chief wife, but the rights of a chief wife in 
such an event extend no further than to the 
obtaining of a divorce: Maung Hme v. Ma 
Sein 2). Oncea wifehas consented to her 
husband taking another wife she must be 
held to have consented also to his beget- 
ting children by that wife, and, since every 
Burmese Buddhist married couple may 
adopt children, she must be held also in 
consenting to the marriage to have con- 
sented to all the consequences thereof, 
which certainly might include the adoption 


pHa LB R17; 32 0 219; 8 Sar. 743; 381 A 792 


(2) 9L BR 191; 45 Ind. Cas, 953; 
1 ‘ii Bur. L T 236. screen dt B 


. had beensetout in Clarke v. Edinburgh & 
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of, a child.. After hearing: the learned: 
Advoeates.tor the appellants and. the respon: 
dent Ma Mya Sein and after a careful. 
perusal.of the evidence, I am unable to: 
agree with the conclusion arrived at by- the 
learned: District: Judge. This means that 


I am unable toattach the sarne- importance . 


to- the evidence offered by the plaintiff- 
respondent, and it might be urged that this. 
Court on. appeal should not come. to a finding 
contrary.to. that of the. trial Court merely 
because it differs from that-Court as to: the 
credibility of the witnesses. The principle 
District Tramways. Co. (3), which is 
referred to in U Chinnayav. U Khay (4): 

“When a Judge hears and szes' witnesses and makes 
a conclusion or inference with regard to what is the 
weight on balance of their evidence, that judgment 
js entitled to great respect, and that quite irrespective 
ofivhether the Judge makes any observation with 
regard to credibility or not.” : 

The principle, however, does not apply to 
the present case which has professedly 
been decided. on what the learned District 
Judge considered to be the probabilities of 
the case without reference to the inherent 
credibility of the witnesses. The learned 
District Judge has permitted a good deal 
of evidence to be recorded which 1 consider 
to be inadmissible. Ireferto the statements 
which the witnesses have been allowed to. 
make to the effect that they “had heard 
Ma.Mya. Sein had been adopted” or that 


“she was said by allto be Ma Ma Gyi’s. 


Such evidence is in 
hearsay evidence and 
of no value. at all. Section 50, Evidence 
Act, sets out the _ conditions. when an 
opinion as to relationship is relevant. 

Such opinion must be expressed by 


adopted . daughter.” 
my opinion merely 


“conduct and it must be the opinion of a 


person who asa member of the family or 
otherwise has special means of knowledge 
onthe subject. Evidence of notoriety of 
an adoption. must be evidence of a number 
of people who, owing to their circumstances, 
are in a position. to say what was. the 
attitude of the alleged adoptive parents 
{owards the claimant. As was pointed out 
in MaShwe Ywet v. Ma. Shwe Thaw (5), 
the only provision of the Evidence Act 
under which evidence of repute could be 
admissible is s. 60 (an obvious misprint for 
s. 50) which makes opinions as to the 
existence of a disputed relationship rele- 
vant in certain circums:ances, and amere 
statement that an opinion was held bya 
(3) (1919) 5 C (HL) 35; 56-8 0 L R 303. - 

(4) 14R H; 161 Ind. 387; A I R 1936 Rang 


5: 8 R Rang. 472. 


Qas. 
2 a 
’(5) 10 Bur, L` R 238, 
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witness.or by-other persons does. nct come. 
within the scope of the section. We are 
concerned with public facts necessarily 
known to friends and acquaintances. Ma. 
Mya Sein has endeavoured to establish her 
claim by adducing evidence of her actual 
adoption by U Ba and Ma Ma Oyi and 
also by evidence as to the treatment which 
she received from U Ba.and: Ma Ma Gyi. 
On the other hand, the appellants sought 
to disprove her claim also by adducing 
evidence as to what took place at the time. 
of the alleged adoption, and. evidence as 
to the treatment accorded toMa Mya Sein. 
thereafter. They sought to show. that Ma 
Mya. Sein had merely, been taken by Ma 
Ma Gyias a servant. There is a difference 
of opinion as to whether the taking over of 
Ma Mya Sein by Ma Ma Gyi took place 
when Ma Mya Sein was five or six years 
old, or nine or ten years old. 

Ido not think it will be necessary to 
decide this dispute. Jt is apparent from. 
the evidence that at the time Ma Mya 
Sein went away with U Ba and Ma Ma 
Gyi she was living with her father Maung 
Shwe Daung, This man was not a pauper 
but wasin humble circumstances earning 
not more than eight annas a day, no 
doubt sufficient to support himself and his 
small daughter. He was working for a. 
person called U Po Thein who lived at 
*Paungwa, afew miles from Monywa. This. 
Po.Thein hud business relations with U Ba 
who was a wealthy merchant of Monywa. 
(The estate which it is now sought to 
administer is valued at nearly a lakh of 
rupees). It has not been seriously con- 
tended that Ma Ma Gyi was nota true wife 
of U. Ba. although there is a suggestion 
that she was at first merely a mistress. 
This suggestion, bowever, canuot affect 
the position. It seems that U Ba with 
Ma Ma Gyi paid a visit to Paungwa and 
stayed in U Po Thein’s house, Whilst they 
were there ihe yuung girl, Ma Mya Sein, 
who was then called Ma Mya Shin, waited 
on Ma Ma Gyi. Ma Ma Gyi evidently took 
a fancy to tbe girl and according to the 
plaintiff sought U Shwe Daung’s approval 
to her taking her in adoption. Several wit- 
nesses have been cited who profess to have 
been present on this occasion. 

The fact remains that Ma Mya Sein was 
taken away by U Ba and Ma Ma Gyi when 
they returned to -Monywa, and she never 
went back to Paungwa but continued to 
live henceforth with Ma Ma Gyi. - Ma Ma 
Gyihad a house cf her own in Monywa 


- which was provided for her by U Ba, 
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Nevertheless she évidently was ‘not treated 
with the same consideration as Maung 
Mya Maung’s mother who lived in U Bas 


chief house, for U Ba gave her only a'small ~ 


allowance of Rs. £0°a month. He often- 
stayed with Ma Ma Gyi in her house and 
there is evidence, which I see no reason to 


disbelieve, ihat she did-go about with him: 
U Ba was a man of many 
He was credited with having had: 


on occasions. 
wives. 
no less ‘than eight wives, some of whom. 
appear to have been little more than 
mistresses. He had natural children. In 
fact atthe time of this alleged adoption we 
are told that Ma Thein Tin and Maung 
Mya Maung had already been born to him 
and “possibly also Maung U. ‘In these 
circumstances it must be a matter of 
surprise that he should have taken the 
trouble to adopt as his keittima child the 
daughter of a man in poor circumstances. 
There could have been no reason ‘whatsoever 
for his taking such a course andhe does 
not appear to have been aman likely to 
have done sucha thing.. Very. definite and 
trustworthy evidence must be a .forthcom- 
ing before we can accept such.an adoption 
as a fact. The learned District Judge was 
very much ‘influenced by the fact that ac- 
cording to the evidence on both sides Ma 
Mya Sein was. so very well treated by Ma 
Ma-Gyi thatit was absurd to suppose that 
she had ‘been ‘taken away asa hired ser- 
yant. 

He appears for this Treason ‘to pave -felt 
that he must, in rejecting the evidence 
offered by the defendant, accept ‘completely 
the evidence cffered by the plaintiff, and 
he has assumed, without, in my opinion, 
sufficient justification, that that evidence 
established the fact of Mya Mya Sein’s 
keittima adoption. The learned District 
Judge -failed to note that it-was essential 
for. Ma:Mya Sein.to prove that-there -was-a 
definite intention on -the part 0fU Ba.and 
Ma Ma Gyi that she should inherit from 
them and -that.it was quite ‘possible, and. 
indeed in view of the evidence certain, that 
although Ma Mya Sein ‘was not ‘treated as 
a servant yet she might -have been treated 
asa daughter or might-have -been treated 
somewhat like-a daughter avithdut “there 
having ‘been any -such intention ‘that “she 
should inherit. In my -opinion a careful 
examination ôf the evidence: shows this to 
have been the case. It would appear'that 
there was: some ‘kind of an informal adop- 
tion resembling that called appatitha. ‘In 
such a gase Ma-Mya-Sein “would have no 
right of inheritance in:U “Bas estate’ there 
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Maung Gyi Y. 
Aung Po (6), cf. Kinwun Mingyi's Digest 
I. s. 310; May Oung’s ‘Buddhist ‘Law, pages 
135 and 157 and Shwe Kin v. Maung Sin 
(7). Immediately on her making her home 


-with Ma Ma Gyi, Ma “Mya Sein changed 


her name to Ma Mya ‘Sein. She was well 
clothed, wore gold “jewellery and she was 
general) x treated asa dau ghter. 

“There is :evidence that Ma Ma Gyi at 
any‘rate referred to -her as.her. daughter. 
Ma MaGyi’s mother ‘Daw~ Kya Ywet was 
living with Ma‘MaGyi. After Ma Ma Gyi's 
death in 1930 the old lady went to live with 
Ma Ma Sesin who had married in 19244 
person named Maung ‘Tha Kyu. It seems 
most improbable that ske -would .have 
done .so-if Ma Mya Sein had ‘been .merely 
a.cook and servant of Ma Ma-Gyi. (His 
Lordship considered the evidence ‘and 
proceeded). The evidence of ‘these wit- 
nesses is not impressive, and, considering 
it.in the light of the evidence as to Ma Mya 
Sein’s subsequent treatment by U Ba, I do 
not think that the two witnesses who 
commit themselves to ‘the .definite -state- 
ment ‘that the adoption was a keittima 
adoption ought-to be ‘believed. Thelearned 
District Judge has, as already been 
observed, accepted their evidence merely 
because ‘the : alternative story, i. ¢.,-that‘Ma 
Mya Sein was taken away to be a servant, 
was incredible in view of-her subsequent 
treatment; but'he does not appear'to have 
considered the possibility that while the 
subsequent ‘treatment of Ma Mya Sein was 
not compatible with the theory that she had 
been taken away as a servant, neither was 
it compatible with the theory that she had 
been adopted in the keittima form. “In 
my opinion the hypothesis that the adop- 
tion was entirely an informal one like the 
appatitha adoption is the only,one which 
can be reconciled with the facts of ‘the 
case. as 

‘For these reasons I consider that Ma Mya 
Sein has failed to establish her claim that 
she isthe keittima adopted daughter of U 
Ba and:Ma Ma Gyi. ‘This appeal should, 
therefore, be allowed and the finding and 
decree of the District Court ` of Lower 
Chindwin set aside. The plaintiff's suit 
should be dismissed with costs in. the ue 
i and in the Court of Appeal. 


Appeal allowed, ` 
6) 2R 661; 85 ‘Ind. Cas. £868; A IR 1925 Rang. . 
178. 
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SIND JUDICIAL COMMIS- 
SIONER’'S COURT. 
| Criminal Appeal No. 95 of 1936 
August 25, 1936 
Davis, J. O. 
TAPOO AND ANOTHER—APPELLANTS 
versus 
EMPEROR Oppostre Party 

Hindu Widows’ Remarriage Act (XV of 185€), 
s. 6- Applicability—Whether applies to cases where 
by custom re-marriage is allowed—Ceremonies re- 
quired for first marriage, whether necessary where s. 6 
does not apply—Re-marriage im such cases, when 
palid—Penal Code (Act XLV of 1860), ss. 497, 498. 

The purpose of s.6, Hindu Widows’ Remarriage 
Act, isto validate widow marriages that prior to 
the passing of that Act could not be validated ; it 
was the purpose of the Act not to limit but rather 
to increase the rights of Hindu widows, not to 
restrict any existing custom of remarriage among 
Hindu widows but to give the right to Hindu widows 
to whom it had hitherto been denied. But where, 
Hindu remarriage is generally recognized, s. 6, 
Hindu Widows’ Remarriage Act, has no applica- 
tion. E 
` Where itis clear that according to the custom of 
second marriage or nikah among sweepers, the cere- 
monies of the first marriage are not necessary, the 
remarriage would not be rendered invalid because 
of the absence of the ceremonies of the first marriage. 
as required by s.6. If according to custom attend- 
ance of the caste people and the feast followed by 
cohabitation is sufficient to validate a second mar- 
riage, the proof of these things, is enough to con- 
stitute @ valid remarriage and the widow becomes a 
wife ofthe person to whom she is married, within 
the meaning of ss. 497 and 498, Penal Code. 


Cr. A. against the judgment of the Ad- 
ditional City Magistrate, Karachi, dated 
August 4, 1936. 


Mr. K. H. Nagrani, for the Appel- 
lants. ; 

Mr. Partabrai D. Punwani, for the 
Orown. 


- Judgment.—Accused No. 1 in this case 
has been convicted and sentenced for an 
offence under s. 498, Indian Penal Code, or, 
in the alternative, for an offence under 
s. 497, Indian Penal Code, and accused 
No. 2 has been sentenced under s. 498 or 
s. 497, Indian Penal Code, read with s. 109, 
Indian Penal Code, and accused No. | has 
been sentenced to six months’ rigorous im- 
prisonment and accised No. 2 to four 
months’ rigorous imprisonment. The com- 
plainant in this case is a sweeper and so is 
the accused, and the case of the prosecu- 
tion is that accused No. 1, knowing that the 
woman Hiri was the lawfully married wife 
of the complainant, enticed her away and 
kept her in the house of accused No. 2 
and had sexual inteycourse with her and 
that accused No. 2 aided and abetted the 
enticement and detention of the wife and- 
of the misconduct that thereafter ensued. 
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The principal point taken in appeal was’ _ 
a point of law, not a point of fact. The 
facts are clear, and the learned Advocate _ 
has not cared to dispute them. The woman 
herself admits that she left her husband 
and that she has lived with accused No. 1 
and has also had a child by him. Tne real 
question to be decided is whether the mar- 
riage of the woman to the complainant is , 
proved and to decide this the effect of s. 6, 
Hindu Widows’ Remarriage Act (XV cf 
1856), has to be cousidered. The marriage | 
of the complainant with the woman was n 
second marriage and it is argued this marri- _ 
ageis invalid because s. t requires, in a case 
of second marriage, in ali circumstances, the 
words and ceremonies necessary fof the 
first. Tne learned Advocate has quoted for 
my assistance a judgment from the Oudao 
Court reported in Ram Peary v. Kailasha 
(1). But that case de.Is with marriuge 
among Brahmins, and, in my opinion, the 
purpose of s. 5, Hindu Widows’ Remarriage 
Act isto validate widow marriages that 
prior to the passing of that Act could not 
be validated; it was the purpose of the Act’ 
not to limit but rather to increase the 
rights of Hindu widows, not to restrict any 
existing custom of remarriage among Hindu, 
widows but to give the right to Hindu. 
widows to whom it had hitherto been denied. 
But where, as in the case of sweepers, 
Hindu remarriage is generally recognized, 
s. 6, Hindu Widows' Remarriage Act, has,” 
in my opinion, no application. This view 
finds support from a passage in Mulla’s 
Hindu Law, which states that according to, 
the Hindu Law no religious ceremonies are 
necessary in the case of marriage of 
widows, while in his commentary on Hindu 
Law Sir Hari Singa Gour ir para. 529, 
states: 

“The Act merely supplements the custom, by lega-' 
lizing the remarriage of widows in cases when their’ 
remarriage would have been opposed to custom. The. 
result of this Act coupled with custom is to estab-, 
lish the right of all Hindu widows to remarry; 
though the result of remarriage under the Act de- 
termines her interest in her late husband's property. 
In other words, while a widow remarrying by custom. 
may retain her first husband's estate if so permitted 
by custom, the one who marries under the Act 
must of necessity forfeit it because it is so provided 
therein, The Act was never intended to vary the- 
existing custom in favour of remarriage or any of. 
its legal incidents. It was merely intended to en- 
able widows of those castes to remarry who by their 
custom were prevented from remarrying, and it is’ 


only to those and those alone that the Act extends: 
and app lies.” 


Therefore, s. 6, Hindu Widow's Remar- 
riage Act (XV of 1856), has no application 


(1) A TR 1930 Oudh 426; 128 Ind. Cas. 71; OWN, 
753; 6 Luck. 76; Ind. Rul. (1931) Oudh 7, 
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a case like the present where the remar- 
Yiage is among sweepers. Reference may 
also be made to the case in Ram Rakhni 
v. Dvuulatram (2), where the marriage was 
among khkatris. and the point emphasised 
in that case that the Act was an enabling 
Act. This point had to be considcred in 
this case because it was contended by the 
defence that the complainant had not been 
lawfully married to the woman Hiri, there- 
fore, there was no question of bigamy or 
adultery with accused No. 1. But it is 
Clear from the evidence of the complain- 
ant himself and the Patel that according 
tothe custom of second marriage or nikah 
among these people, the ceremonies of the 
first marriage are not necessary. The at- 
tendance of the casle people and the feast 
followed by co-habitation is, in accordance 
with their custom, sufficient to validate a 
second marriage. . There can; therefore, be 
no doubt that the principal point on which 
the appeal rests must fail. . 

It is urged, however, that even if accused 
No. 1 should be convicted, accused No. 2 
has not been guilty of abetment. He has 
not intentionally aided either the entice- 
ment or detention or the subsequent mis- 
conduct. But it appears from the evidence 
of the complainant that he and others of 
his castemen made every effort to get back 
the woman from the house of appellant 
No. 2, but the woman herself and the man 
were obstinate and the fact that they were 
sheltered thereafter in the house of appel- 
lant No. 2, whois the uncle of appellant 
‘No. 1, appears to me to show quite ccn- 
clusively that he knew that these offences 
were being committed and that he inten- 
‘tionally aided them. Appellant No.1 was 
not even living in his own house but in the 
house of appellant No. 2. I think, there- 
fore, the convictions are proper. I do not 
think, under the circumstances, I should 
‘interfere with the sentences. The Magis- 
.trate has differentiated between the degree 
of. guilt of appellant No. 1 and appellant 
‘No. 2, and so long as s. 497, Indian Penal 
‘Code remains on the statute book and 
adultery is an offence,.the law must be 
enforced and effective sentences must -be 
passed. The appeal is, therefore, dismissed. 


D. Appeal : ismassed. . 
(2) A IR 1926 Lah. 31; 90 Ind. Oas. 1056: 26.P LR 
744; 2 Lah. Cas, 132, - > i | 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 16 of 1936 
May 11, 1936 

ADDISON AND ABDUL RASHID, JJ. 

MANAK CHAND AND ANOTHER—DEFENDANT 
-- APPELLANTS ; 
VETSUS 

- MADAN LAL—PLAINTIFF—RESPONDENT 
Minor—Refunding benefit received—Suit for getting 
transaction entered into by him declared null and 
20id Minor, if can be compelled to refund benefit 
obtained by him. , raa 
The doctrine that a minor may be compelled to 
refund the benefit received by him when any of his 
transactions is declared to be null and void at his 
instance is only applicable to suits for possegsion so 
far as immovable property is concerned. In suits 
for possession, the Court may give the minor a decree 
tothe effect that he will be entitled to regain pos- 
session of his property only if he pays the mortgagee 
or the vendes at least that part of the consideration 
which was required by him for necessary purposes. 
In a declaratory suit this equitable relief cannot be 
granted to the defendants because the Court cannot 
tack on the equitable relief for iefund of the con- 
sideration or part thereof to the declaration sought 
by the minor plaintif. | 


L. P.A. from an order of Jai Lal, J, 
dated December 17, 1935. 
Mr. Rup Chand, for the Appellant. 


- Abdul Rashid, J.—On May 15, 1931, 
Madan Lal, plaintiff, executed a mortgage- 
deed whereby he mortgaged two houses and 
four shops- in favour of the defendants for 
a sum of Rs.:5;000. On May 30, 1933, the 
plaintiff, through his mother Musammat 
Charan Devi, instituted the present suit for 
a declaration to the effect that the mort- 
gage-deed dated May 15, 1931, was null 
and void, and was not binding on him as 
at the time of tke execution of the mort- 
gage-deed, he was a minor, and also for 
a perpetual injunction to the effect that 
the defendants be restrained from taking 
any benefit under the said mortgage-deed. 
The suit was valued for purposes of juris- 
diction and court-fee at Rs. 110. The de- 
fendants pleaded, inter alia, that the 
-plaintiff was a major at the time of the exe- 
cution of the mortgage-deed, and that, in 
any case, as the plaintiff had held himself 
out to be a major he must refund the 
‘sum Of Rs. 5,000 to the defendants as this 
amount had been paid to the plaintiff or 
tò his creditors under the terms of- the 
mortgage-deed by the defendants. The 
trial Court held that the plaintiff was a 
minor at the time of the execution of the 
‘mortgage-deed and that the defendants 
were aware of his minority at the time 
On this finding the plaintiff's : suit :was -de- 
-ereed. without any obligation to .pay the 
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defendants the sum of Rs. 5,000 or any 
other.sum. . 

The defendanis preferred an appeal in 
the Court of the learned Senior Subordi- 
nate Judge, one of the grounds of appeal 
being ‘that the plaintiff was not entitled to 
the declaration prayed ‘for without paying 
the defendants the sum.of Rs. 5,000 which 
had ‘been paid to the plaintiff or io his 
creditors. “The lower Appellate :Court_held 
that the valuation jin appeal must- depend 
on the relief sought by the appellants and 
as this relief amounted:to.a sum of Rs. 5,000 
the appeal could not be preferred in the 
Court .of the -Senior Subordinate Judge. 
“The memorandum of appedl was, ‘therefore, 
‘returned to the .appellants with ‘the direc- 
tion that they might, .after valuing ,and 
stamping it correctly, present it:to:a:Court 
of -competent jurisdiction. 
decision of the Senior Subordinate Judge, 
the defendants preferred .an appeal to this 
Court. This-appeal:having -been: dismissed 
by a learned Single Judge, the. defendants 
have preferred the present appeal under 
el, 10, Letters Patent. 

It appears that the-morlgage in favour of 
ihe defendants was without possession, and 
that the plaintiff ecntinued.to.be ‘in ;posses- 
sion of :the land. The relief claimed by 
the plaintiff in the present suit was fora 
declaration that the mortgage-deed, dated 
May 15, 1931, was. null and void. ‘The. doc- 
trine that a minor may be compelled :to 
refund the benefit received -by .him -when 
any of his transactions is declared to'be 
null and void at.his instance is only ap- 
plicable to suits.for possession .so Tar ag 


immovable property.is concerned. In suits 


for -possession the Court may give .the 
minor a decree to the effect that he will be 
entitled to regain possession of his property 
only if he-pays the mortgagee .or the ven- 
dee at least that part of:the consideration 
which was .required.by him for :necessary 
purposes, In a declaratory suit this. equit- 
able relief .cannot -be. granted to. the defend- 
ants because the Court -cannot tack on the 
equitable relief.for refund of the considera- 
tion or part thereof to thedeclaration.sought 
by the minor:plaintiff. .In such casesthere 
is no .property in possession of .the defend- 
ants which can:be held by them till the 
amount: advanced to . the minor plaintiff- for 
mecessary purposes is :refunded. ‘We are, 
therefore;.of the opinion that so :far as the 
refund of Re. .5,000.is concerned, no. relief 
can be.granted té.the defendants. . 
_ The suit:so ifarsas ibt relates:to the 
declaration and injunction prayed for by 
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the plaintiff was rightly valied at Rs. 110 
under s. 7 (iv) (c), Gourt Fees Act, read 
with s. 8, Suits Valuation Act. The appeal 
of the defendants so far as this relief is 
concerned, is entertainable by the Seaior 
Subordinate Judge, being within his juris- 
diction. For the reasons given above, ,we 
accept-this appeal in part, aud remit the 
case to the Senior Subordinate Judge with 
the direction that.he shull hear the appeal 
merely with regard to the declaration and 
injunction claimed by.the,plaintiff-respond- 
ente Parties will bear :their own .cəsts -in 
this appeal. 

N. ` Appeal partly accgpted. 





SIND JUDICIAL. COMMIS- 
_ SIONER'S COURT 
Criminal Appeal No. 150 of 1936 
September, 1936 4 
‘Davis, J. C. AND MeETA, A. J.C, 
ALIBAKSH-—-APPEDLANT 
Versus 
EMPEROR—Opposire Party - 
. Penal Code (Act XLV -of:1860), s.:201=-Essentials 
of offense under—Naming-or identification or’ con- 
viction for, principal offence of offender is not meges- 
sary—Intention of screening offender and giving false 
information for that purpose -is surficient—v. -201 
is-not limited. to giving false information to Police 
—Accused suspected. of murder—Conviction under 
s.°201, if rendered illegal. 
‘It is not necessary’ before a conviction can take 


‘place under-s,:201, “Penal Code; that the offender must 


bs mamed or identified or convicted of the principal 
offences. If it is clear that the information,was giyen 
by an accused withthe purpos3 of.screening .the 
murderer from legal punishment, then the, provisions 
of s: 201, -Penal Code, are “to that extent satisfied. 
The..knowledge. as to who the offender is may not 
be available to the;prosscution, : Nor. does. s. -201 
say that it is necessary, before a. conviction: can ba 
recorded under that section, that the murderer,should 
have been identified and punished. -It is sufficient 
if itis proved that ths accused gavə -falsas informa- 
tion with the intention .of screening: the .murdarer, 
that is the offender, from legal punishment, , 
- Section 201 is not limited to giving falss jnforma- 
tion to the Police. Š 

A -conviction under s. “201 is not. illegal - merely 
because the accused gave false information to prevent 
himself from being harassed by. the Police.or ‘merely 
becauss it may be a fact or it is suspected that „tho 
accuced is guilty of the murder himself,’ Begu ‘vy, 
iad Q) and In: re .Chinna Gangapp2 (2), refèr- 
1ed to. ' 


“Mr. Hashmatrat G,’Chdinani, for the Ap- 
pellant. 7 
‘Mr. CSM.: Lobo, for the Crown. 
| Davis, J. C.—This is an appeal from the 
judgment of the learned First Additional 
Bessions Judge of Hyderabad who convicted 
the appellant Alibux,son of Umedali for 
an offence under s. 201 readewith s. 109 
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Indian Penal Code, and sentenced him to 
undergo rigorous imprisonment for four 
years. The case for the prosecution was 
that the accused, who was the father-in-law 
of one Musammat Sahti, gave to his brother 
Khudabux information, which he knew to 
be false, about her death and that he did 
it with the intention of screening the ofen- 
der from legal punishment. The defence 
case is that the information given by the 
accused was true and not false, and it was 
argued before us ihat even if it be proved 
that the information was false, it is not 
proved that the accused gave it with the 
requisite knowledge or belief or intent with- 
in meaning of s. 201; Penal Code, that in all 
probability the information he gave he be- 
lieved sto be true; that if he did not believe 
it to be true then in all probability he 
gave it for ths purpose of preventing him- 
self from being harassed by the Police. 

It appears that the accused lived in a 
group of six houses.. in the village of 
Bolochkhan Dasti. On the morning | of 
January 22, about a pahar after sunrise 
he went to his elder brother Khudabux 
who lived quite near and told him that 
Musammat Sahti, who was subject to 
epilepsy fits hal fallen down on a spade 
and been wounded. The brother went to 
the house and saw Sahti lying on the 
ground. Blood was flowing from an injury 
on the neck, and, it is said, there wis a 
spade stained on both sides with blood. 
Information was given to Mubarak patel 
who lived near and he came with one 
Malasing, a zamindar, but Sahtihad died 
before their arrival. The accused Alibux 
gave to them the same information that he 
gave to Khudabux. Khudabux was then 
sent to the Police Station at Muatli to re- 
port and his report was recorded at 9 
P.M. In that report Khudabux stated the 


facts as he had learned them from Alibux. . 


In the first instance, the Police was of opi- 
nicn that no offence had been committed, 
but, in view of the medical evidence, orders 
were passed that the appellant should be 
challaued for offences under ss. 302, 120-B 
aud 201, Penal Code. Ja the Sessions Court 
the amended charge related only to the 
abetment of an offence under s. 201, the 
first part or in the alternative for abet- 
ment of an offence under s. 203, Penal 
Code. . i 

Now, the learned Judge came to the con- 


clusion that Sahti was murdered, that the. 


appellant knew-that Sahti was murdered, 
and he gave information which was false 
and which he knew tobe false to sereen 
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the offender from legal punishment, and 
if these facts are proved, and we are of 
the opinion they have been proved, then 
all the conditions necessary fur a convic- 
tion under s. 201, Penal Code, have been 
satisied. The assistance of s. 109, Penal 
Code, has been invoked because the in- 
formation to the Police was given through 
Khudabux, the brother. Now, it appears, to 
us that the question whether Sahti was 
murdered or not can be decided very 
quickly from the medical evidence. The 
medical evidence shows that there was an 
injury 34" x 2" x 34" on the back of the 
neck cutting the muscles, vessels and 
bony vertebra. The spinal medulla was 
cut of totally from the brain. Tne opi: 
nion of the medical officer was that the 
injury was due to some sharp cutting 
weapon as hatchet, inflicted homicidally 
with sufficient force to have cut even the 
body of the vertebra in addition to muscles 
of the neck, underlying vessels and the 
spinal cord and that the injury could not 
be accidental. We do not think ib. is 
necessary to go further than the evidence 
of this doctor to satisfy ourselves that the 
information given by the appellant that 
the woman had died by an accidental fall 
upon the spade was false. It is to us 
inconceivable that such an injury could 


. have been caused by a fall or that the 


appellant could possibly have believed in 
the truth of the information thal hə gave. 
It was suggested to usin argument that 
before the appellant could be convicted 
of an offence under s. 201, Indian Penal 
Code, he must himself know the precise 
character of the offence which has beea 
committed, that is to say, that he must 
have knowledge of the Penal Code that 
he must know whether the offence was 
culpable homicide not amounting to murder 
or culpable homicide amounting to murder. 
We cannot accept.this argament. Refer- 
ence may be made to the words of tha 
section itself. They are as follows: — 
. “201. Whoever, knowing or having reason to bes 
lieve that an offence has been committed, causes 
any evidence of the commission of that offance to 
disappear, with, ths intention of sereening the 
offender from legal punishment, or with that inten- 
tion gives any information respecting the offanca 
which he knows or believes to be fals3, shall, if tha 
offence which he knows or believes to hive baan 
committed is punishable with deash, ba punished 
with imprisonment of either description for a term 
which may extend to seven years; and shall also bs 
liable to fine’ "| 

It is under this part, of the section that 
the offence of the aecus2d has been brought. 
But we donot think that when the word 
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“offence” is used in s. £01, Indian Penal 
Code, it contemplates that the accused 
should know the particular section of the 
Penal Code’ under which the offence falls 
or the precise character of the offence com- 
mitted. What we think the Court has to 
decide is what offence the accused knew 
or had reason to believe had been -com- 
mitted. When s. 201, Indian Penal-Code, 
refers to “offence,” in our opinion, it refers 
to the ofence as it appears to the accused, 
crediting him with the knowledge that can 
reasonably be expected of him and, where, 
as in this case, an unfortunate woman's 
head is almost.severed from her body, we 
think the only proper interpretation of the 
facts, under-the circumstances, is that this 
accused knew or believed that murder had 
been committed. It is then proved that 
murder had been ‘committed and that the 
accused knew or had reason to believe. it. 
Two ingredients of the offence are then 
proved. 

It is then necessary for the prosecution 
to prove that the accused gave information 
which was falsé and which he knew or had 
reason to’ believe was false. The case of 
the accused was that the dead woman was 
subject to epilepsy fits and that she died 
as a result of a fall upon a spade. The 
accused in his statement says that he was 
sleeping inside in the yard of his house 
where Sahti was working. He heard the 
sound of a fall and on hearing this he went 
and saw her lying injured with a cut on 
her neck. He did not see how she was 
injured or how she fell upon the spade 
which was lying near and when he saw her 
he found her in a fit of epilepsy. All this 
is quite incompatible with the medical evi- 
dence and we find therefore that the in- 
formation he gave was false, and false to 
the knowledge or belief of the accused. It 
is then to be considered whether the ac- 
cused gave information for the purpose of 
screening the offender from legal punish- 
ment. Ifke did not, under the particular 
circumstances of this case, give false in- 
formation for the purpose of screening the 
offender from legal punishment, we do not 
know with what other purpose this false 
information was given. It is said that he 
gave it to prevent himself from being 
harassed by the Police and itis suggested 
that he wasin fact the murderer so that 
the provisions of s. 201, Indian Penal Code, 
would not apply. We do not think that 
this particular argyment is sound in law, 
that a conviction under s. 201, Indian Penal 
Code, is illegal merely because it may be 
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a fact or it is suspected that the accused 
is guilty of the murder himself. Reference 
may be made to the case in Begu v. Emperor 
(1), and In re Chinna Gangappa 32 Cr. L.J. 
253 (2). In this particular case the accused 
was alone in the house with Sahti and 
therefore it may be argued that he was the 
murderer. But under the circumstances of 
this case the evidence falls short of the 
standard of proof which would justify the 
conviction of the accused for the offence of 
murder and for that reason the charge was 
properly amended by the learned Judge. 
Lastly, it was argued that in order to 
satisfy the provisions of s. 201, Indian 
Penal Code, the false information must be 
given with the intention of screening a 
specified offender from legal punishment. 
But we donot think that it is necessary 
before a conviction can take place under 
s. 201, Indian Penal Code, that the offender 
must be named or identified or convicted 
of the principal offence. Ifit is clear to 
us thatthe information was given by an 
accused with the purpose of screening the 
murderer from legal punishment, ihen the 
provisions of s. 201, Indian Penal Code, 
aré to that extent satisied. The knowledge 
as to who the offender is may not be 
available to the prosecution. Nor does 
s. 201 say that it is necessary, before & con- 


.Viclion can be recorded under that section, 


that the-murderer should have been identi- 
fied and punished. It is sutficient if it is 
proved that the accused gave false infor- 
mation with the intention of screening the 
murderer, that isthe offender, from legal 
punishment. In this case we are satistied 
what was the intention of the accused. We 
think, therefore, that the provisions of 
s. 201, Indian Penal Code, necessary to 
convict the accused of an offence under 
that section are satisfied. The accused has 
been convicted of an offence under s. 201 
read with s. 10¥, Indian Penal Code pre- 
sumably because he caused his brother’ to 
give false information to the Police. Sec- 
tion 201, Indian Penal Code, does not ap- 
pear to be limited to giving false informa- 
tion to the Police. However the conviction 
under s. 201 read with s. 109, Indian Penal 
Code, is clearly sustainable upon the evi- 


(1) 27 Bem. LR 707; 88 Ind. Cas. 3; A I R 1995 
P (130; 26 Or. L J 1059; 52 TA 191; 6 Lan, 226; 2 
OWN 447; 48M LJ 643; 41 GL J 437; 27 Bom. 
L'R 707;3 Pat. L R95 Or; 23A L J 636; (1925) 
M WN 418 7 Lah. LJ 324; 30 O WN 581 (È Ò. 

(2) 32 Cr. L J 263; 129 Ind. Cas. 230; AI R 1930 
Mad. 870; (1920) Cr. Cas, 1126: 54 M 68;59ML J 


677; 32 L W 389; (1930M W N 489; Ind, Rul. (1931) 
Mad, 230) 


1937 
Mlence. The sentence imposed is four 
‘ears rigorous imprisonment. We do not 
hink under the circumstances’ that this 
intence is too heavy. We therefore con- 
irm the conviction and .the sentence and 
lismiss the appeal. 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 

Letters Patent Appeal No. 47 of 1925 
September 2, 1936 
SULAIMAN, ©. J. AND Bagpat, J. 
BRAM MANOIIAR AND OTaERS - DEFENDANTS 
—~APPELLANTS 
versus 
BABU SINGH —P ratntirr—ResPoNnDENT. 


Adverse possession — Co-sharers — Mere exclusive 


ppossession is not suficient — Limitation Act (IX of. 


908), s. 14, Seh. T, Arts. 142, 144—Withdrawal of suit 
—Subsequent suit on same cause of action—Benefit of 
s. 14, if available — Suit for possession— Denial of 

<ewnership — Dispossession prior to suit—Art. 112 
governs claim, s 

In order to destroy a co-sharer's title, it must not 
only be shown that the other co-sharer was in exclusive 
possession of the joint property, bub that there was 
a denial of title and an ouster of the former co-sharer 
or something equivalent to it. The mere fnct that in 
a village one co-sharer isin exclusive possession of a 
Joint property would not amount to a denial of title 
or an ouster so as to destroy his title. Kanhaiya Lal 
v. Girwar (1), followed. 

Where a plaintiff chooses to withdraw his suit 
under 0. XXII, r. 1, he is not entitled tothe benefit of 
8. 14, Limitation Act, in a subsequent suit founded 
on the same cause of action, because it cannot be 
considered that the previous suit failed on account of 
a defect of jurisdiction or other cause of a like 
nature. Bindhyachal Chand v. Ram Gharib Chand 
(2), followed. 

Where in a suit for possession plaintiff admits that 
defendant denied his ownership and that defendant 
entered into possession of plaintiff's share even prior 
to the suit, the suit is one for recovery of possession 
onthe ground of plaintiffs dispossession and is 
governed by Art. 112, Limitation Act, and not by 
Art. 144. 

_U.P. A. against the judgment of Mr. Jus- 
tice Niamat Ullah, dated February 28, 1935, 
reported in 155 Ind. Cas. 824. 

i a Shiva Prasad Sinha, for the Appel- 
ants, 


Mr. Panna Lal, for the Respondent. 


Order.—(August 19-20, 1956)—This is a 
defendants appeal arising out of a suit 
for joint possession. The plaintiff is 


Babu Singh, a nephew of Daulat, and the- 


defendants are also nephews of-Daulat, 

though they are the sons of another bro- 

ther of Daulat. It is not now disputed 

that Daulat became the owner of the tank 

in dispute. It cannot also be denied, and 

has not been denied, that both the plaintiff 
|| ie . 
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Babu Ram and the defendants being nep- 
hews of Daulat, succeeded tothe tank after 
his death in equal shares as‘ collaterals, 
The defendants’ case rests entirely on the 
plea of limitation. In the written state: 
ment it was certainly asserted’ that the de- `. 
fendants end their predecessors had been., 
in adverse possession at the time for a‘: 
long time. But the Courts below did not 
record a distinct finding that there was 
actually adverse possession for over 12 years 
against the plaintiff. All that the finding 
recorded by the trial Court came to, was 
that the defendants had been in exclusive 
possession of this tank, which was joint pro- 
perty and that within 12 years they had 
spent some money to get the tank dug up. 
The Appellate Court did not go even as far 
as that. It merely held that as the plaintiff 


‘admitted that he had not been in possession. 


for some time before the suit, the suit was 
one for ejectment on the ground of dis~ 
possession and Art. 142, Limitaticn Act, 
applied to this case. . i 

The le`rned Judge,. therefore, held that 
the burden was on the plaintiff to prove that 
he was in joint possession within 12 years 
of the suit and, having recorded a finding 
that the pleintiff had failed to discharge,that 
burden, dismissed the suit. In this view: 
he was fortified to some extent by.the ruling 
in Kanhaiya Lal v. Girwar (1). On appeal: 
a learned Judge of this Court has’ come . 
to the conclusion that the finding recorded 
by the lower Appellate Court “was in no 
way sufficient for the dismissal of the suit. 
In this view he is perfectly right. “When 
it was admitted that the parties were co- - 
sharers, then the more proof of exclusive - 
possession on ths part of defendants would 
not destroy the title and rights of the plain-~- 
tiff. No doubt when the plaintiff admitted - 
that he was out of possession at the time 
of suit Art. 142 applied, but having also 
established that the parties were c>sharers 
up to 1917, when the defendants purported 
to transfer the whole tank to the contesting 
defendants, there would be a presumption 
of constructive possession in favour of the 
plaintiff up to the time this title was denied: 
see Bindhyachal Chand v. Ram Gharib 
Chand (2). It has been laid down by their 
Lordships of the Privy Council in Charles 
E. V.S. Corea v. Appuhamy (3) that in 
order to destroy a co-share1’s title it must 
not only be shown that the other co sharer 

(1) (2929) A L J 1105; 119 Ind. Cas, 6; A 1 R 1929 
All. 753; 51 A 1012; Ind. Rul. (1929) All. 965. 

(3) (1931) A L J 973; 152 Ind. Oas. l; A I R1934. 


‘Al, 993; 7 R A302; 18 R D 531(F D) 
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(3) (1912) A O 230; 81 L J PO 15l; 105 L T 836, = 
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was in exclusive possession of the joint 
property, but that there was a denial of 
title and an ouster of the former. co sharer 
or something equivalent to it. The mere 
fact that in a village one co-sharer is in 
exclusive possessicn of a joint property 
would not amount to a denial of title or 
an ouster so as to destroy his tille. 

Indeed in many cases co-sharers are in 
separate -possession of joint plots and the 
state of affairs continues until one of them 
Objects. The learned Judge of this Court 
seems tohave thought that there was po 
denial, express or by necessary implica- 
tion, of the plaintiffs title till April 27, 
1917. The Jearned Counsel for the defen- 
dants urges before us that if the learned 
Judge was not satisfied with the finding 
of the lower Appellate Court, ther there 
should have been an issue sent down for 
determination. We would be prepared 
to order an issue to be sent down for deter- 
mination if there were at least some evi- 
dence showing: a denial of title or 
ouster of the plaintif earlier than 
12 years prior to the suit.. We accord- 
ingly allow this case to stand out. for 
one week. 

Further Judgment.—The facts of this 
case are given in our order dated August 
19,1936. It is now made clear that the 
plaintiff had brought a suit for adeclara- 
tion previously without asking for posses- 
sion, and when examined by the Court he 
admitted that he was not in possession. 
The result was that his suit was defective 
in view of the provisions of s. 42, Specific 
Relief Act. The plaintiff accordingly 
applied to the Court for permission to 
withdraw the suit with liberty to bring a 
fresh suit. Accordingly the present suit 
was instituted on July 31, 1929, shortly 
after the expiry of 12 years from the date 
when the sale-deed of April 27,1917, was 
executed. The previous suit, however, 
had-been within 12 years of that sale-deed. 

It has been held by a Full Bench of 
this Court in Sadayatan Pande v. Ram 
Chandra Gopal (4), that where a plaintiff 
chooses to withdraw his suit under O. XXIIL 
r. l, he is not entitled to the benefit of 
8. 14, Limitation Act, in a subsequent suit 
founded on the same cause of action, 
cause it cannol be considered that the 
previous suit failed on account ofa defect 
of jurisdiction or other cause of alike 
nature. It is, therefore, clear that the plain- 
tiffis not entitled *to the exclusion of the 


4) pE 150.Iàd. Cas. 135; A I R1934. 
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pericd during which tle plaint in the pre- 
vious suit was pending. We have al- 
ready held that upto April 27, 1917, there 
being nothing to show that the defendant's 
predecessor, who was the plaintiff's co-owner, 
had denied the plaintiff's title or was in 
exclusive possession to such an extent as to 
show by overt acis that he was claiming 
adverse pcssession against the plaintiff, the 
plaintiff must be deemed to have remained 
in constructive possession of his sbare, and 
accordingly time did not begin to run 
against him up to that date. — | 
In the present plaint, the plaintiff admitt- 
ed that there was dispute between ihe 
parties in Jeth 1923 when the defendants 
to the knowledge of the plaintiff denjed the 
plaintiff's ownership and also denied his 


possession overa moiety share, and the 


be- 


Plaintiff further admitted that he pre- 
viously made an adinission that tke de- 
fendants entered into possession of the 
plaintiff's share also during the pendency 
of the previous suit and that accordingly 
it was necessary for him now tosue for 
possession. It is, therefore, clear that the 
present suit is brought for recovery of 
possession on the ground of the plaintiffs’ 
dispossession. The claim must, therefore, 
be governed by Art. 142, Limitation Act 
and not by Art. 144. Now, although the 
defendants’ predecessor wasa co-owner of 
the plaintiff, it cannot be said that the 
defendants, who took a sale-deed of the 
entire property in defiance of the plaintiff's 
share in it, ever recognized themselves as 
the plaintiff's co-owners or ever held pos-: 
session for themselves and on behalf of 
the plaintiff. ‘he actual possession of the 
defendants, if exclusive, could never be 
regarded as plaintiff's constructive posses- 
sion. From the moment that the defend- 
ants’ possession was adequate: in contin- 
uity andin extent to show that it was 
possession adverse to the ccmpetitor and 
it was overt and without any attempt at 
concealment so that the plaintiff against 
whom {ime was to run ought, if he exer- 
cised due diligence, to have been aware of 
what was happenirg, the defendant's 
adverse possession would be established 
and the plaintiff cannot be considered to 
be in possession: see the rule laid down 
by their Lordships of the Privy Couneil in 
Secretary of State v. Debendra Lal Khan 
(5) at p.155*.. In the present case we have 

(5) (1934) A L J 153; 147 Ind. Cas. 545; A I R1934 
P C23; 61 IA 78; 610 262;6 RP C49; 1LOWN 


96; 66 M LJ 131; (1934) M W N 165; 39L W 257; 36 
Bom. L R 249: 380 W N 285; 59 0 L-J 56-(P 0). 
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to see whether the plaintiff has discharged 
the burden of establishing his possession 
within 12 years of the suit. From the 
time when the defendants took exclusive 
possession openly and publicly it must 
be assumed that the plaintiff was not in 
possession. If, however, there was a short 
period after the execution of the sale-deed, 
April 27,1917, during which the vendor, 
who had been the plaintiff's co-owner, 
continued in passession, then it seems to 
us that the plaintiff should be considered 
to be still in constructive possession of the 
property and time should not begin to ran 
against him. 


No doubt, after the execution of the 
sale-deéd the defendants’ predecessor ceased 
to be an owner cf the property, and can- 
not, therefore, be regarded as a co-owner 
or co-sharer of the plaintiff. But his pos- 
session having been permissive and having 
commenced with the express or implied 
consent of the plaintiff, it must be pre- 
sumed thatthe consent continued so ‘long 
ac the person who had been allowed to 
remain in pessession continued in posses- 
sion. It would only be from the moment 
that he discontinued his possession that 
the constructive possession of the plaintiff 
would cease. It would be unfair to hold 
that although the person whom the plaintiff 
put in possession with his consent continued 
in possession, adverse possession would 
begin to run against the plaintiff merely 
because such a person executed a sale- 
deed of the plaintiff's share as well. Of 
course, ifthe knowledge of the execution 
of the sale-deed is brought home to the 
plaintiff, then it must be considered that 
the possession of the previous co-owner 
ceased to be on behalf of the plaintiff 
from the date of such knowledge. In the 
absence of any such proof, itseems to us 
that time should begin torun against the 
plaintiff only from the tims when the 
defendants obtained possession exclusively, 
overtly and publicly so that if the plainte 
iff. had exercised due diligence he ought 
to have discovered that a stranger other 
than the perscn whom he had allowed to 
remain in possession was in sole occupa- 
tion of the property. If it turns out that 
during this short interregnum noone was 
in actual possession, that is to say, neither 
the vendor nor the present defendants, 
then as possession must be deemed to be 
with the true owner and the plaintiff's 
legal title had not been destroyed, it must 
be presumed that possession’ reverted 
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to the plaintiff during-that short interre- 
gnum : 
The learned Judge of this Court has 
rightly applied Art. 142 to this case, btt 
has decreed ths cliim against the defen- 
dants on the supposition that there was 
nothing to show that the tank was capable 
of actual physical possession. Of course 
physical possession of the tank could not 
be taken, but exclusive possession of the 
tank was possible. Indeed it is in evidence 
that fish is produced in this tank and used 
tobe caught. There would also be other 
ways of retaining exclusive possession over 
a tank. The plaintiff admitted that the 
defendants had taken possession of his 
share in the tank which implies that it 
was not a property which was altogether 
incapable of being taken in exclusive pos: 
session. We are, therefore, of opinion that 
before deciding this point against the 
defendants it isnecessary to have a clear 
finding on the following issue: ‘When did 
the defendants take exclusive possession of 
the entire tank in such an open, overt 
or public manner as would have put the 
plaintiff on enquiry, if he had exercised 
due diligence?’ The parties will be at 


liberty to produce fresh evidence. The 
plaintiff is to lead evidence first. The 
finding will be returned to this Court 


‘within three months of this date, if 
practicable. On receipt of the finding the 
usual ten days will be allowed for objec- 
tions, 


Ne Order accordingly. 


ey 


NAGPUR HIGH COURT se 
Miscellaneous Criminal Case No. 82° 
of 1936 ‘ i 
August 27, 1936 
Grugg AND Bosz, JJ, > 
BASHIRUDOIN AHMAD —APPLIOANT - 
VETSUS 
EMPEROR— RESPONDENT i 

Criminal Procedure Code (Act V of 1893), ss. 498, 
561-A—Accused convicted by High Court under 
s. 430, Penal Code—High Court, whether can grant 
bail, in case the convict intends to file appeal before 
Privy Council—Power of the Court to suspend sen- 
tence, once it becomes functus officio—Proper course 
for convict is to apply to Local Government. 

The inherent power of a Court cannot be invoked 
with respect to any matter which is expressly dealt 
with by the Code. The question of bail has been 
expressly dealt with, and although the matter of 
pail pending an appeal to ths Judicial Committee is 
not there, its provisions on the subject must be re- 
garded as exhaustive. Moreover, there should not be a 
resort’ to inherent power when there are other Temen 
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dies available. The Local Government has ample 
power to suspend sentence and to release a convict 
on sach terms as it chooses to fix. Where a con- 
vict. applies for bail on the plea that he is going to 
appeal against his conviction by the High Court, to 
the Privy Council, inherent powers should be used 
sparingly. [p. 375, col. 1.] 

There is nosuch thing as an inherent power to 
suspend sentences and the only authority which 
can do so is a Court of Criminal Appeal before 
which’an appeal is pending, unless of course there is 
rar statutory provision tothe contrary. [p. 374, 
col, 2, at oe ae 

Although a mere order for suspension of sentence 
may not have the effect of setting @ man at liberty, 
an order for. bail unquestionably has the effect - of 
suspending the sentence. In the matter of Kishen 
Soonder Bhuttacaarjee (1, relied- on [ibid.] 

There is no power to alter or modify the sentence 
once the judgment is signed unless it is ‘expressly 
conferred, and an order releasing a person on ‘bail 
after conviction carries with it a suspension of sen- 

_tence, and that can only be done by an Appellate 
Qourt while itis still seized of the proceedings. [p. 
3°5, col. 1] 

The words “in any case” and “ whether there 
be an appeal on conviction or not” in s. 498, Crimi- 

- nal Procedure Code, do not mean that the Court can 
act once it has reached finality. The Code must be 
read as a whole and since its scheme is to render a 
Court functus oficio the moment judgment is signed, 
the section cannot possibly mean that nevertheless 
the High Court has power to release an accused on 
bail and thus suspend sentence when no tribunal is 
seized ofthe proceedings. Balmokund v. Empzror 

-(2), Queen-Empress v. Subramania Aiyar (3) and 
Loku Nona v. Emperor (4), explained. [ibid] . 


[Case-law referred to.] 


Mis. Cr. C. App. for extension of 
for tle surrendering to bail. 
Mr. T.J. Kedar, for the Applicant. 


Order.—We ‘convicted the appellant 
Bashiruddin of. an offence of cheating 
under e. 430 of the Indian Penal Code upon 
an appeal by the Lccal Government against 
his acquittal. He now applies for bail 
pending an appeal which he says he 
intends to file before His Majesty's Frivy 
Council as soon as he reasonably can. 
The question is whether we have power to 
grant bail at this stage. 

There isa difference of opinion on this 
„poiat, the Allahabad High Court holding 
there isa power and the Calcutta High 
Court holding there is not. In our opinicn 
the Calcutta High Courts view is right. 
Sir Barnes Peacock decided in tke year 

“1869 in In_the matter of Kishen Soonder 
Bhuttacharjee (1) that asentence of impri- 
sonment must commence from the time 
that it is passed unle:s the Court is 


period 


expressly empowered to order it to come” 


mence from some future period He was 


~- dealing with s. 421 of the Code of 1861. 
“"“(¢orresponding- to s. 426 of the present ` 


(1)12 WR 47 Or 
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Code) and pointed out several instances 
where this is expressly authorised, anc 
then said:— 

“Section 421 0f the Code of Criminal Frocedur 
authorises an Appellate Court in cases where al 
appeal is allowed to suspend the sentence, and + 
the appellant bein confinement for an offence whicl 
‘is bailable to order his releaseon bail. The fac 
that this power is expressly given to the Appellate 
Court shows that it does not exist in cases in which 
it is not given.” 

Thelearned Chief Jusiice a’so pointed 
out that the section does not give this 
power either to a Court of origina 
jurisdic'ion or tə a Court in which nc 
appeal is pending. We gather this is still 
the law from on observation of the Judicial 
Committee in Balmokund v. Emperor (2) 
Where tleir Lordships were teked tc 
suspend ,a sentence of ceath pending 
an appeal to their Board they observ: 
ed:— 

“Their Lordships are unable to interfere. Ar 
they have often said, this Board is nota Court om 
Criminal Appeal The tendering of advice to Hi: 
Majesty as to the exercise of his Prerogative ol 
pardon isa matter for the Executive Government 
and is oatside their Lordships’ province.” 

We take to mean that there is no chem 
thing es an inherent power to suspen 
sentences and that the only authority whic 
can do so isa Court of Criminal Appea 
before which an appeal is pending, unless 
of course there is express statutory pro- 
visicn to the contrary. 

Is there any difference ina case of bail ? 
We do not think there is. It will be 
noticed that Sir Barnes Peacock speaksm 
of tHetwo as cne in the Calcutta case, andil 
after all an admission to bail after con- 
viction operates asa suspension of sen- 
tence, and so although a mere oder for 
suspension ofsentence may not have the 
effect cf setting aman at liberty, an order 
for bail unquestionably has the effect of 
suspending ihe sentence. 

It is clear ike two are inter-related andi 
ifthere is inherent power in the one Case, 
there must bein the other also, and vice 
versa. 

The next point to cbhseive is tLat the 
Code expressly renders a Court functus 
officio the mement the judgment issignedt 
save as otherwise provided by this Code 
or by any other lew fcr the time being 
in force, or fn the case of a High Court 
established by Royal Charier Ly the 
Letters Patent of such High Court. 
Section 369 of the Ocde of Criminal 


(2) 42 C 739; 29 Ind, Cas. 334; 19 O W N 674; 17 
M LT 441; 9101 J 522: 17 Bom. L R 487-2L W 
602; 16 Or, LJ 494; 42 I A 133; 59 P W R 1915 
Or. (P 0). A 
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Procedure. Consequently there is no 
power to alter or modify the sentence once 
the judgment js Signed unless it is 
expressly conferred, and as we have 
shown, an order releasing a person on 
bail after conviction. carries with it a 
Suspension of sentence, and that as Sir 

arnes Peacock held, can only be done 
by an Appellate Court while it is still 
seized of the proceedings. l 

So faras the present matter.is concern- 
ed, only two sections in the Code can by 
any stretch of language be said to tonfer 
this power, viz. s. 493 ands. 561-A. 8> 
far as the former is concerned, we cannot 
take the words “in any case” and “whether 
there be an appeal on conviction or not" 
to mean that the Court can act once it has 
reached finality. The Code must be read 
as a whole and since its scheme is tọ 
render a Court functus officio the moment 
judgment is signed, the section cannot 
possibly mean fhat nevertheless the High 
Court has power to release an accased on 
bail and thus suspend sentence when no 
tribunal is seized of the proceedings. It 
is to benoted that the Sessions Court is 
given alike power sofaras the wording 
of the section goes, and it can hardly be 
pretended that.the Sessions Court can grant 
bail in these circumstances. It 
that the section cannot stand alone and 
thatit must be interpreted in the light of 
. recognised rnles or procedure. In the 
absence of express statutory authority, there 
can be no jurisdiction where there is no 
seisin. 

As regards s.561-A, it has repeatedly 
been held that the ‘inherent power of a 
Court cannot be invoked with respect to 
any Matter which is expressly dealt with 
by the Code. The question of bail has 
been expressly dealt with, and although 
the matter of bail pending an appeal to 
the - Judicial Committee is not there, its, 
provisions on the subject must be regarded 
as exhaustive. Moreover, we do not think 
‘there should bea resort to inherent power 
when ‘there are other remedies available. 
The L-cal Government has ample power 
to suspend sentence and to release a con- 
vict on such terms as it chooses to fix. 
Inherent powers should be used spar- 
ingly. i ' 

What then is thé ` meaning of their 
Lordships’ direction in Queen-Empress v. 
Subramania Aiyar (3) to the High Court 
“to deal with the question of bail during the 
pendency of an appeal before the Board. 

(3) 24 M 61; 2 Weir 657, A 
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A similar direction was given ina case 
from Ceylon reported in Loku ‘Nona v. 
Emperor (4). Itis to be observed that in 
both cases their Lordships had egrarfted’- 
special leave to appeal and had, therefore, 
obtained seisin of the proceedings; where- 
as in Balmokund v. Emperor (2) leave 
had not been granted and sə there was no 
seisin of the case. 

_ The distinction is of importance. When 
an appeal is allowed asof right the mere 
filing of the appeal vests the Court with 
jurisdiction, but in cases where no eppeal 
is allowed, there is no seisin until thè Court 
chooses to take’ cognisance of ‘the pro 
ceedings. we 

We think that explains the difference 
in their Lordships’ attitude in these two 
sets of cases. Once, however, leave is 
granted and seisin taken, then s. 498 
expressly empowers the High Court to act 
in the matter, not on itsown motion but on 
behalf of their Lordships. Its jurisdiction 
to that limited extent revives. ‘The high- 
est judicial tribunal in the Empire is 
then seized of the proceedings and it 
directs a Court subordinate to it, as it has 
every rightto do, to perform a function 
which it has authority to perform under 
this section. The wording of s. 493 is wide 
enough to cover that. The High Oourt’s 
-seisin of the proceedings then revives for 
this limited purposein accordance with 
well-known rules of procedure. 

The Calcutta High Oourt decided in 
Tulsi Telini v. Emperor (5) that once the 
High Court is funetus officio, it has no 
seisin of the case in any way, and so ia the 
absence of any statutory “provisions it has 
no jurisdiction to liberale an applicant 
on bail. A Full Bench of the Punjab Chief 
Court came to the same - conclusion in 
Diwan Chand v. Emperor (6) and the Nag- 
pur Judicial Commissioner's Court ‘in 
Hanmantrao v Emperer (7); 89 also the 
Sind Judicial Commissioner's Court in 
Pitumalv. Emperor 81 Ind, Cas. 160 (8). 

The only authority to the contrary is 
Emperor v. Ram Saran (9) and even thefe 
the learned Judges declined to act until 
special leave to appeal had been obtained. 
They told the applicant to renew his — 


120 W Nezl (140) ` 

S 50 O 585; 72 ra bas 362; 24 Cr. L J 362;A LR 
1924 Cal. 64." H ae 

(6) 15 PR1903 Cr; 19 PW R 1993; 8 Or. LJ 

(2) 2L NL R161; 91 Tal. Cas, 1001-27 Cr. D J 185; 
ATR 1926 Nag. 22% s pii 

(8) 81 Ind Cas, 160, 25 Or, L J 672. .- o s 

(9) 49 A 247; 93 Ind. Oas. 593: 27 Cr. L T 13777 L 
R 8A 2Cr; AJR I927 All. 97; 27 A'L J97, 


316 
application after that had been done. 
So the decision is really obiter though 
naturally entitled to respectful considera- 
tion. The only reason given is that 
s. 561-A now gives the High Court inherent 
power io grant such applications. With 
the utmost respect we cannot accede to 
that position for the reasons we have just 
given. Where there is no seisin there can 
be no jurisdiction, and wken there is no 
jurisdiction there can be no resort to in- 
herent powers. ` 

Queen-Empress v. Sibramania Aiyar (3), 
has been distinguished on two grounds 
inthe case cited above. The first is that 
in that particular case the Madras High 
Court had power to grant special leave 
to appeal and ccnsequently so long as it 
was capable of exercising such a power 
the Court could not be regarded as functus 
officic. The Calcutta High Court in Tulsi 
Telini v. Emperor (5) expressly reserves 
its right to decide this question when it 
arisesin a suilable case. Jf that was tke 
ground on which the leained Judgesacted 
in-Madras then of course the decision is 
no precedent in a case where, as here, 
there jis no poser to grant special 
leave. 

The second point of distinclion is that 
the Judicial Committee had already grant- 
ed special leave to appeal in that case 
and the learned Judges whohave dis- 
tinguished the ruling on this ground are all 
agreed that the High Court then has power 
to grant bail. We quite agree that except 
on the view we take this ought to make 
no difference. For the action of the Judi- 
cialCommitiee in granting special leave 
to appeal in itself neither gives jurisdic- 
tion nor takes it away from the Couris 
in India. Oonsequently, unless the ques- 
tion of seisin is of consequence tLe jurisdic- 
tion must either be there or not there from 
the beginning. Dut we donot think that 
isthe poirt. The Punjab Chief Court and 
the Calcutta High Court both proceed on 
the quesicn of seisin which is also cur 
view, f 

Weare of opinion that we have no juris- 
diction to entertain the application at 
‘this slage. We express no view as to 
whether we would have jurisdiction to act 
¿inthe absence ofa direction from their 
Lordships. That pvint is not before us at 
the mitment and we leave it open. The 
applicant can either obtain an express 
direction from iheir Lordships, as was 
dene in the Madras and Ceylon cases, or 
after obtaining leave approach this Court 
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again, in which case, as we say, we shall 
have to consider our power to act in the 
absence of an express direction from their 
Lordships. The application is, therefore, 
rejected for the present. 

There is another application as well. 
Bashiruddin asks for an.order from us 
directing himtobetreated asanA. class 
prisoner. The rules are given in the 
Uriminal Circulars of the Judicial Commis- 
sioner's Court as well as in the Jail 
Manual. We have no doubt that Bashirud- 
din falls within the class specified in cl. 10 
of s. 11 cf Circular £32, p. 91. He is anon- 
habitual offender of gicd character within, 
the meaning of that rule and has by so- 
cial status, education and habits of life 
been accustomed to a superior mede. of 
living. Wewould, therefore, have been 
prepared tomake ihe direction but for 
the proviso in cl. 10 (c). A 

Tnat contains a prohibition in tke case 
of persons who have been c.nvicted of an 


offence “Involving elements cf personal 
greed or of a serious offence against 
property.’ Weare unable to say there are 


no elements of personal greed in this 
case and cqually unable to hold that the 
offenceis not a serious Offence against 
property. We direct Bashiruddin to class 
B, but at the same time express our opinion 
that this is more- properly a matter for the 
consideration ofthe Local Government and 
leave it at that especially as we are told 
that class A was avarded in Haraprasad 
Bhargawa’s case a few years ago. 
D. Appeal dismissed. 


ee 


LAHORE HIGH COURT: p 
Civil Revision Petition No. 636 of 1935 
July 7, 1936 
Jar LAL AND ABDUL RASID, JJ. 
MAQSUD AHMAD AND ANOTIIE8—P LAIN- 
Tiers —PETITIONERS 
. versus i 
MATIRA DATT & CO. AND OTAERS—[DERRNe 
DANTs—Orrosite PARTIES 

Civil Procedure Code (Act V of 1903), O. VII, r. 11 
(a), s. 115—Issue framed—To one of them a note 
in effect rejecting the plaint to the extent of interest 
as not showing cause of action, appended—Whether 
amounts to rejection of plaint—Appeal, if lies— 
Whether “case decided”-—Hevision, competency of. . 

In a suit for money including interest, the Court 
framed issues and to one of them it appended a 
note to the following effect: — “3t is not stated in the 
plaint why interest is claimed by the plaintifis and 
as the plaint shows no cause of action regarding 
the claim for interest, the plaint must be rejected fo 


- that extent:” 


+ 
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Held, that there was no provision in the Civil 
Procedure Code for the rejection of a plaint in part, 
and the note recorded by the trial Court did not, 
therefore, amount to the rejection of the plaint as 
contemplated in the Civil Procedure Oode: Therc- 
fore, the note did not give a right of appeal. IE 
no appeal lies, a revision would be the only remedy 
available to the aggrieved party; : 

Held, also, that the note decided the claim of the 
plaintif; so far as interest was concerned, and, 
therefore, this note came within the meaning of the 
words “case decided” as contemplated. by s. 115, 
Civil Procedure Code. It was, therefore,’ open to 
attack the order embodied in the note on the revi- 
sion side; ; 

Held, further, that on merits it ‘was impossible 
to maintain the order of the trial Court and in 
recording the note the Court must be held to have 
acted in the exercise of its jurisdiction illegally and 
with material irregularity. 

C. R. P. from an order of the Sub-Judge, 
1st Class, Delhi, dated May 31, 1935. 

Messrs. Shuja-ud-din and Muhammad 
Amin, for the Petitioners. 

Mr. Bishan Narain, for 
Parties, : 

Abdul Rashid, J—On February 21, 
1935, Maqsud Ahmad and Marghub Ahmad 
instituted a suit against the firm Mathra 
Datt & Co, for recovery of Rs. 8,62 7-6. In 
para. 5 ofthe plaint the plaintiffs stated 
that Rs, 5,080-5-0 on account of principal, 
and Rs. 3,555-2-6 on azcount of interest, 
at the rate of six per cent. per annum, 
were due tothem. There were a number 
of pro ferma defendants also but the suit, 
was only contested by the firm Mathra 
Datt & Co. The contesting defendant 
pleaded, inter alia, that the plaintifis 
were not entitled to any interest. On 
April 29, 1935, the trial Court recorded the 
statements of the Counsel for the parties. 
No reference was, however, made in these 
statements to the claim of Rs. 3,566-2-6 on 
account of interest. On May 3], 1935, the 
trial Court framed five ` issues. Under 
issue No. 4 the Co-rt appended a note to the 
following effect: 

Note: “lt is not stated in the plaint why interest 
is claimed by tha plaintifis and es the plaint 
shows no cause of action regarding the claim 


for interest, the plaint must bz rejected 6) that 
extent,” 


On October 1, 1935, the plaintiffs pre- 
ferred a petition for revision to this Court, 
the main grounds for revision were, that 
the Court was not entitled to reject the 
plaint in part, and that the order of the 
trial Court to that effect was illegal. On 
October 9, an appeal against the note 
of the trial Court, dated May 31, 1935,. 
and’ reproduced above, was filed in this 
Court. The grounds of appeal were on the 
same lines as the grounds for the petition 
for revision, and it was stated’ that a 

i , 


the Opposile 
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copy of the order appealed against as. well 
as the vakalatnama had been attached to 
the petition for revision which had already 
been filed. The learned Counsel for the 
respondent has taken a prelimihary 
objection to-the effect that no petition for 
revision is competent in the present case 
as the note recorded by the trial Court 
amounts to an order rejecting the plaint and 
is, therefore, appealable. I am of the 
opinion that this objection is without any 
force. The Court has not passed any 
definite order rejecting the plaint. Under 
one of theissues it has recorded a note 
that as the plaint does not disclose the 
reason forthe claim for interest that 
claim. would not be considered. There is 
no provision in the Civil Procedure Code 
for the rejection of a plaint in part, and 


‘the note recerded by the trial Court does 


not, therefore, amount to the rejection 
of the plaint as contemplated in the 
Civil Procedure Code. I am, therefore, of 
the opinion that tie note to which reference 
has been made does not give a right of 
appeal. If no appeal lies, a revision would 
be the caly remedy available to the 
plaintiffs. 

It was also contended by the learned 
Counsel for the respondent that the note is 
in the nature of an interlocutory order, and 
therefore no revision is entertainable 
against such an order. In my opinion, the 
note decides the claim of the plaintiffs so 
far as interest is concerned, and therefore 
this nole comes within the meaning of the 
words “case decided” as contemplated by 
s. 115, Civil Procedure Code. It is, there- 
fore, open to the plaintiffs to attack the 
order embodiel in this note on the re- 
vision side. On the merils it is impossible 
tə maintain the order of the trial Court. 
As meationea ab.ve, there is no provision in 
the Civil Procedure Code for the rejection 
of a plaint in part and in recording the 
note the Court must be held to have acted 
in the exercise of its jurisdiction illegally 
and with material irregularity. I would 
therefore, delete this ncte from the record 
Tha case -must be 
remitted to the trial Court for decision 
on the merits. The trial Court. shall pro- 
ceed with the case onthe iss.es already 
framed unless the Court, on a proper 
application being made by either party 
decides to allow -amendment of ‘the 
pleadings or to frame any additional issues. 


-Tais is a matter on which I refrain from 


expressing any opinion. For the reasons 
given above, I would dismiss the appeal, 
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and accepting the petition for revision, 
remit the case to the trial Court for ad- 
judication on the merits The parties will 
bear their own costs both in the appeal 
and in the petition for revisicn. 

Jai Lal, J.— E agree. 


D. Order accordingly. 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 163 of 


July 13, 1936 
GRUER, J. 
VITHAL—APPLICANT 
versus 
TMPEROR—OPPOSITE Party 

Penal Code (Act XLV of 1860), ss. 195, 228, 501— 
‘Court’ in s. 195, meaning of—Panchayat Court~ 
Sir-panch not member of Bench sitting, when can 
make complaint under s. 195, Criminal Procedure 
Code (Act V of 1898)—Charge—Stress not laid on 
essential elements—Prejudice to accused—Appeal— 
Alteration of charge—Legality of. 

The word ‘Court In s. 482, Criminal Procedure 
Code, and also in s. 195, Criminal Preesdure Code, 
means all the members constituting the particular 
Court in question and the Sir-panch more especial- 
ly when he was not even a member of either of 
these Benches which were actually sitting, cannot 
in law represent the Court for the purpose of mak- 
ing the complaint under s. 195, Criminal Procedure 
Code, or hold an enquiry under s. 482, Criminal 
Procedure Oode. h 

Although the wording of the body of the charge 
may cover an offence under s. 228, still the accused 
might be prejudiced when no stress is laid on an 
essential element in a charge under s. 228, Penal 
Code, namely, that the Court must be sitting in a 
judicial proceeding at the time when the insult is 
offered. h 
` The accused is also prejudiced by changing of 
conviction inthe Appellate Court to an offence, the 
elements of which have not been fully considered 
in the trial. 

Gr R. App. of ihe order of 
the Court of the Sessions Judge, Akola, 
dated March 21, 1936, in Criminal Revision 
No. 16 of 1936 confirming the order of the 
Court of the Appellate Magisirate, Akola, 
dated January 10, 1936, in Cr. A. No. 196 
of 1935 modifying the order of the Court 
of the Hon'ble Magistrate, Second Class, 
Balapur, dated October 23, 1935, in Or. ©. 
No. 95 of 1935. 

Mr. W. B. Pendharkar, for the Appli- 
cant. ; . 

Mr. W. R. Puranik, for the Crown. 


Order.—The accused was convicted by 
a Magistrate, 2nd class, for one offence under 


s. 504, Indian Penal Code, and fined Rs. 150. . 


In appeal the ‘conviction was chang- 
ed to one of two offences under s. 228, 
' indian Penal Code, with fines of Rs. 50 for 
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each offence. The learned Sessions Judge, 
Akola, refused to take action in revision 


and so application has been made to this 


Court. What has to be decided is whether 
the trial has been vitiated by irregularities 
in procedure. 

‘The allegations against the accused are 
that on two occasions (June 28, 1935, and 
July 26, 1935,) he intentionally insulted the 
members of a village Panchayat Court. 
Complaint to this effect was lodged by one 
Wasant Daji (P. W. No. 1) Sir-panch. There 
appears in effect to have been two separate 
complaints under s. 228, Indian Penal Code, 
but I can find only one dated August 21, 
1935, on the record. The Magistrate, how- 
ever, registered the case under s. 186, 
Indian Penal Code, and after examining 
evidence framed a charge under s. 404, 
Indian Penal Code. The questions that 
emerge are, therefore, whether in view of 
s- 194, Criminal Procedure Code, the com- 
plaint was properly lodged to begin with, 
and secondly whether the Magistrate was 
entitled to frame a charge under s. 504, 
Indian Penal Code, and thirdly, if he was, 
whether the Appellate Court had power to 
change the conviction from one offence into 
two and from s. .004, Indian Penal Code, to 
8. 226, Indian Penal Code. 

Now in cases of contempt of Court - direct 
aclion may be taken uader s. 480, Criminal 
Procedure Code, or in the alternative under 
s. 482, Criminal Procedure Code. The Pan- 
chayat Court, following the District Coun- 
cil instructions (See Ex. P.) refrained from 
taking action under s. 480, Criminal Pro- 
cedure Code, and reported the matter. They 
ought to have complied with s. 482, Crimi- 
nal Procedure Code, but did not as a Court 
do sn. The Bench, on one of the two oc- 
casions, according to Wasant (P. W. No. 1) 
consisted of 6 members Babuji, Kisan, Bhau, 
Shrinivas, Sk. Lal and Purangir, and on 
the second occasion, consisted of the fol- 
lowing six Kisan, Balkrishna, Daulat, Bhau, 
Babuji and Shrinivas. - Prosecution Witness 
No. l as the Sir-panch, was not a member 
of the Bench on ei.her occasion. 

Iam of opinion that the word ‘Court’ in 
s. 482, Criminal Precedure Code, and also 
in s. 195, Criminal Procedure Code, means 
all the members constituting the particular 
Court in question and that the Sir-panch 
more especially when he was not even a 
member of either of these Benches which 
were actually sitting, cannot in law ‘re- 
present the Court for the purpose of mak- 
ing the complaint under s. 195, Criminal 
Procedure Code, or hold an enquiry under 


l 
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s. 482, Criminal Procedure Code. The 
learaed Government Advocate, although he 
puts forward a different view, has not been 
able to support it, and, I think, that the 
matter admits of no doubt. Itis only fit 
and proper that proceedings for contempt 
should be taken bythe Judges or Magis- 
trates immediately concerned, and not by 
any cthor member of the panchayat. It is 
aven doubtful in the present case whether 
tte Bench, as a whole, wished proceedings 
to be taken or not. I find, therefore, that 
the case was not properly started as re- 
quired by law. ‘The registration under 
s. 186, Indian Penal Code, and charge under 
s. 50L were also uncalled for, to say the 
least, and although there are common ele- 
ments in es. 228 and 504, Indian Penal Code, 
and although tLe wording of the body of the 
charge very nearly covers an oJence under 
s. 228, Indian Penal Code, still the accused 
might have been prejudiced because no 
stress was laid on an essential element in a 
charge under s. 22°, Indian Penal Code, 
namely, that the Court must be sitting in 
a judicial proceeding at the time when the 
insult is offered. 

This irregularity again is connecied with 
the changing of the conviction in the Appel- 
late Court. That could be done where the 
facts found are clear and no prejudice 
would be done to the accused, but here ‘I 
think he might have been prejudiced by 
the changing of tke section to one, the 
elements of which were not fully considered 
in the trial. The change from one offence 
to two seems to me to be of a formal na- 
ture. The charge mentioned two incidents 
on separate dates and the Magistrate ob- 


viously found both of them to be proved. 


He wrongly considered this as one offence 
instead of two. This was a mistake which 
could be corrected and as the total fine 
imposed in appeslis less than for the so- 
called single offence in the trial Court, there 
was no prejudice on that score, nor any 
illegality. But as there has been illegality 
in the institution of the case and probably 
prejudice in changing the section of con- 
victicn, I must allow the application and 
quash the conviction and sentence. 
The fines, if paid, be refunded. It will be 
. open to the authorities, if so advised, to 
-start proceedings again in a legal way. 


D. Application allowed, 


EMPEROR v. GAOUSBAKBE (SIND) | 


379 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No, 215 of 1936 

September 28, 1936 . 
Davis, J.O. * 
EMPEROR—PRosecu ror 
< versus 

GHOUSBAKSH anp anotatr—AccuseD 

Criminal Procedure Code (Act V of 1898), ss. 215, 
254—Failure to exercise jurisdiction under s. 254— 
Whether point of law—Commitment wrongly made, 
if can be quashed—Commitment quashed under s. 215 
—Case should start-again from beginning—Magis- 
trate who tried case expressing his opinion as to 
guilt of accused—Case should be sent to another 
Magistrate. 

Failure to exercise jurisdiction under s. 254, 
Criminal Procedure Code, by a Magistrate is, as 
mucb as the wrongful exercise of jurisdiction under 
s. 317, Criminal Procedare Code, a point of law 
on which a committal wrongly made by him can 
be quashed. Utlibat v. Emperor (1), relied on 

The cffect of the quashing of csmmitment under 
s. 215, Criminal Procedure Code, is that the case 
should start again from the beginning. It must go 
on from the point at which the Magistrate took 
cognizance of the complaint. No fresh complaint, 
however, need be made. But where the Magistrate 
who had originally iried the case, had to proceed 
so far as to express his opinion as to the guilt of the 
accused, the case should not be s2nt for re-trial to 
the same Magistrate but to some other Magistrate. 

Cr. Ref. made by the Additional Sessions 
Judge, Sukkur, dated August 25, 1936. 

Mr. C. M. Lobo, for the Crown. 

Kazi Khuda Baksh, for the Accused. 

Order.—Th's is a reference by the Addi- 
tional Sessions Judge of Sukkur to quash 
the commitment of two accused persons 
charged with offences under s. 392, Indian 
Penal Code, which offences have been in- 
quired into by the Sub Judge and First 
Glass Magistrate, Jacobabad, who has com- 
mitted the two accused for trial to the Ses- 
sions Court. The two accused are excise 
sowars, and they are charged with the offence 
cf extorting Rs. 10 from two banias who 
came as passengers by the 10 Down 
Quetta Mail on January 29, 1936, and who 
were taken by the scwars to their quarters 
on the ground that they were carrying con- 
traband liquor. It appeared, however, that 
the liquor was not country liquor but brandy, 
and the case for the prosecution is that after 
having extorted Rs. 10 from each of the tw 
banias, the sowars let them go. : 


The learned Additional Sessions Judge, 
Sukkur, has referred the matter to this 
Court because in his opinion the Sub- 
Juðge' and First Class Magistrate, Jacob- 
abad, in committing these accused to the. 
Court of Sessicn ccmmitted an error of 
Jaw, as the committal was unnecessary, 
and he relies upon a series of rulings of 
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this Court and indeed of other High Courts 
in support of his opinion that an unneces- 
sary committal by a Magistrate can be 
quashed by this Court under s. 215, Crimi- 
nal Procedure Code. Now, it is clear that 
the Magistrate in this case could himself 
have tried and sentenced the accused for 
the offences under s. 392, Indian Penal 
“Code, -with which they were charged, for 
an offence under that section is triable by 
a First Class Magistrate. But if the Magis- 
trate commits to the Court of Session a case 
which he himself has jurisdiction to try, 
he must give his reasons for so doing. The 
learned Magistrate presumably committed 
the accused to the Court of Session because 
he was of opinion that he could net give 
them an adequate punishment. He does not 
in so many words say so. He says: 
1 “The offence under which the accused are charged 
is triable by the First Class Magistrate, but the 
facts disclose that the accused have behaved in a 
most irrespongible manner with no regard for their 
sense of duty baing devoid of any human feelings. 
They therefore deserve a severe punishment. With 
that object I have decided to commit them to the 
Court of Session to stand their trial thereon.” 


I presume that the Magistrate by these 
werds meant that he did not consider that 
he could adequately punish the accused, 


but, in my opinion, he was in a position - 


adequately to punish them. He could have 
impozed a sentence of two years’ imprison- 
ment and a fine of Rs. 1,000 and there was, 
in my opinion, no reason for the Magis- 
trate to have committed these accused to 
the Court of Session and not to have dealt 
with them himself. It has been held by 
this Court in Utlibat v. Emperor (1) that 
the failure ofa Magistrate rightly to exercise 
his jurisdiction under s. 347, Criminal Pro- 
cedure Ccde, is a questicn of law on which 


a commitment wrongly made by him can - 


be quashed under s. 215, Criminal Pro- 
cedure Code. Failure to exercise jurisdic- 
tion under s. 251, Criminal Procedure Code, 
is as much as the wrongful exercise of 
jurisdiction under s. 347, Criminal Pro- 
cedure Code, a point of law on which a 
committal can be queshed. It is unfort- 
unate that in this case the Magistrate 
proceeded so far with the case, and that 
he has decided the accused are guilty, so 
that itnow appears tome impossible to send 
the case back io the same Magistrate. He 
has already expressed his opinion as to the 
guilt of the accused. He says: 

: “In view of the above reasons I am of opinion 


that the accused committed the offence under s. 392, 
Indian Penal Code.” e 


(1) 178 L R 188; A I R1924 Sind 61; 83 Ind, Cas. 
708; 26 Cr. L J 148, . : 


BAI SAKAB V, ISMAIL GArooR (BOM) 


16710 


The effect of the quashing of commitment 
under s, 215, Criminal Procedure Code, is 
that the case should start again from the 
beginning. It must go on from the point 
at which the Magistrate took cognizance of 
the complaint. No fresh complaint, how- 
ever, need be made. The learned Public 
Prosecutor who appears supports the refer- 
ence and states that in his opinion that 
Magistrate could have adequately punished 
the accused hims-lf. I therefore accept 
the reference and quash the commitment 
of the.accused under s. 215, Criminal Pro- 
cedure Code, and send the case back to the 
District Magistrate, Upper Sind Frontier, 
with the direction that he should send the 
case to a First Class Magistrate other than 
the First Class Magistrate who has already 
tried it. Order accordingly. 


D. Order accordingly. 
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Custom —Validity—Essentials to be proved— 
Assertion of particular custom—It must be pleaded 
specifically—Evidence Act (I of 1872), ss, 13, 32 (4), 
40, 43, 49, 87—Judgments not inter partes—Custom 
judicially recognized—Presumption—~Question of fact 
—Previous judgment, as to custom, whether mere 
documentary evidence—Hindu Law-—Applicability— 
Sunni Bohras of Borsad Taluka—Whether follow 
Hindu Law in matters of succession--Extent of 
applicability—A pplication of co-parcenary law. 

Custom, when relied upon as modifying the ordi- 
nary law of succession, must be a custom - well 
known and distinctly ascertained. It must be plead- 
ed specifically and with certainty and proved 
as it is pleaded. It must be established to be 
ancient and invariable, by clear and unambiguous 
evidence. It is only by means of such evidence 
that the Courts can be assured of their existence, 
and that they possess the conditions of antiquity 
and certainty on which alone their legal title to re- 
cognition depends. [p 388, col. 2.] 

The fact that a particular custom has been judi- 
cially recognised establishes that the custom is” 
reasonable and not opposed to public policy so that 
it will be upheld whenever it is proved. This ig 
the legal aspect of the custom. But, judicial re- 
Cognition of a custom in another suit leaves untouch- 
ed the proof of the fact that the custom is applic- 
able to the particular parties who are before the 
Court. That is a question of fact to be established 

|| 
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by the particular parties. The ‘question of fact— 
whether the parties before the Court are bound by 
the custom—-must be determined by appropriate 
evidence in that very case. When it is alleged that 
a custom is binding upon a particular body of 
persons united by ties of religion, common descant, 
etc., this distinguishes it from a local custom. The 
evidence appropriate for establishing that the cuetom 
is binding on the particular parties must ultimately 
include proof of the fact that the parties before the 
Court have adopted it asa rule of conduct, have 
consciously accepted it as having the force of law; 
that the particular parties have been governing 
their conduct in accordance with the custom. The 
matter must depend on aninqniry as to“ what has 
been de facto the practice;.such a custom originates 
as aruleframed or at any rate followed by the 
parties (or their predecessors) for the conduct of 
daily life: the rule so framed grows up into a 
custom. Proof of this ultimate fact—that the parties 
have adgpted the rule of conduct—may consist of 
adducing previous instances in which the particular 
parties themselves have fullowed the rule, ‘Second- 
ly, ıt may consist of instances concerning other per- 
sons belonging to the same ccmmunity orgroup ag 
the particular parties, in which case it is a matter of 
inference that the particular parties would have 
acted in a similar way. To justify this inference 
the link must necessarily be established that 
the particular parties and the third parties 
whose conduct is actually proved- stand on the same 
footing either by belonging to the same community 
or group, or to a community so similar to the one in 
question that the inference m question may be legiti- 
mately drawn. That the instance relied upon Consists 
of an instance proved in Court, does not differentiate 
the instance from other instances. The distinction 
between such an instance followed by a judgment 
and other instances consists in the weight to ‘be 
attached to the instance. The judgment may i of 
course make the matter res judicata if ull the re- 


quirements of s, 11, Civil Procedure Code, are satis. 


fied. On the other hand, the previous judgment 
may be merely evidence under ss. 40, 41, 49, 87, 
32 (4) or similar sections of the Evidence Act, or 
the judgment may be admissible under the provi- 
sions of ss.13 and 43, Evidence Act, as only 
establishing a particular transaction in which the 
custom was asserted and recognized. Even in such 
cases the practical effect of the previous judgment 
or decision may by 1eason of the quantity and 
nature of the evidence then adduced be that third 
parties may not consider it woith their while to 
contest once more the applicability of the customary 
Tule to themselves, although they were not strictly 
bound by-the previous decision, and although the 
decision did not make the matter ree judicata. Or 
the custom may have been cuntinually put forwaid 
and proved by evidence, sothat the time has come 
when a Judge may say that he no longer requires it 
to be proved, but that he will take judicial notice 
of it. [p. 386, cols. 1 & 2; p. 387, cols. 1 & 2.] 

[Case-law discussed. ] 

The Sunni Kohras of Borsad Taluka cannot be 
differentiated from other sunni bohras of Gujarat 
or from the Memons and Khojas in. whose case the 
law is well ssttled, The presumption is that these 
Hindu converts to Islam are governed by the Hindu 
Law of inheritance and succession, though that 
presumption has been held to be limited to the law 
of inheritance and succession in the strict sense, È e., 
as applicable to the estate of a separated Hindu. 
There can be no presumption that that law applies 
as awhole toa Muhammadan community.‘ lt is 
possible that (hat law or a particular incident of 


pal SAXAR’D. iaaii Gattoor (BOM) 


3al 

that law may form part cf the Customary Law of 
a community, but that can only be so by a special 
custom which must be alleg2d and proved. Shivji 
Hasam v. Datu Mavji Khoja (20) and Ashabaj v. 
Haji Tyeb Haji (21), dissented from.. [p. 392, col. 


[Case-law referred to.] 


S. CO. A. aginst the decision of the 
First Class Sub-Judge, Nadiad, in Appeal 
No. 98 of 1930. i 


.Messrs. M. R. Jayakar, U. L. Shah and 
N. P. Desai, for the Appellants. 

Messrs. H.C. Coyajee and N. N. Majum- 
dar, for the Respondent. 


Tyabji, J—This appeal depends upon 
the system of law in accordance with whieh 
property owned by members of a Sunni 
Bohra family of Vallasan, in the Borsad 
Taluka, must be deemed to have devolved 
on their deaths. The material facts are 
that one Gafoor Kasim, a Sunni Bohra of 
Vallasan, in the Borsad Taluka, died in. 
February 1922, at Petlad, leaving him. 
surviving (1) a widow who was plaintiff 
No. 1 in the suit, and is now appellant, 
No. 1; (2) a son by his first wife, defendant 
No. l, the first and the only active res- 
pondent; and (3) a son by his second wife, 
viz , Ibrahim who was at the time of Gafoor 
Kasim’s death eight years cld and who 


“died in June 1923, about 16 months after 


the death of his father; (4) a posthumous 
daughter, plaintiff No. 2, now appellant 
No. 2, who was born to Gafoor Kasim. De- 
fendant No, 2 to the suit was asurety for 
the due administration of the estate. He 
was a formal party‘and his name had been 
struck off. He need not be referred to 
any further. I will, therefore, speak of 
defendant No. las the defendant. Plaintiff 


‘No. 3 is a‘transferee of a moiety of the 


interest (if any) of plaintiffs Nos. 1 and 2. 
No special mention need be made of him 
either. ; i 
The substantial questions before us are: 
(1) Whether on the death of Gafoor Kasim, 
his estate- devolved upon (a) his heirs as. 
determined by Muhammadan Law, or (b) 
upen his two sons, as joint property in the 
sense in which that expiession is understood 
in.the law of joint Hindu families; and 
(2)- whether subsequently on the death of 
Gafoor Kasim’s infant son Ibrahim, (a) the 
infant’s mother and full sister succeed him 
under Muhammadan Law to the exclusion 
of his half brother, the,defendant; or (b) 
(either because Ibrahim had no separate 
property, or for. other reasons) the whole 
estate was subject to the law of survivorship 


$99 


applicable to the Hindu Law of joint family 
property, and Ismail, defendant No. 1, be- 
came entitled thereto to the exclusion, of 
the plaintiffs. i 

Besides these two alternatives —viz. (a) 
succession under Muhammadan Law and ib) 
survivorship under the law of joint Hindu 
families—there was a third alternative, (e) 
that the parties were governed by the 
Hindu Law applicable in the case of an 
intestate separated Hindu possessed of self- 
acquired property, and that in the first 
instance the infant Ibrahim succeeded under 
the law so applicable to ha'f of his father’s 
estate, and that thereafter his half devolv- 
ed under the sams law upon his mother 
as his sole heir. This third alternative is 
advanced in the plaint only by implication: 
in that it is stated that ifthe Court holds 
(what the plaintiffs do not admit) that the 
parties are governed by the Hindu Law 
in matters of succession and ‘inheritance, 
in that alternative, plaintiff No. 1 claims 
a half share. It is necessary to refer to 
the pleadings for determining the exact 
questions that were before the Court. 

The plaint states the facts which I have 
narrated, Then it is claimed that plain- 
tiffs Nos. 1 and 2 are entitled to their 
shares under the Muhammadan Law—plain- 
tiff No. 1 as the widowof Gafoor Kasim 
and the mother of Ibrahim, and plaintiff 
No. 2 as daughter and sister. Recitals 
follow of the defendant having obtained. 
letters of administration to the estate of 
Gafoor Kasim, and having partially ad- 
ministered the estate, and of the defendant's 
statement (in his petition for obtaining 
the letters) that the parties were governed 
in the matter of succession and inheritance 
by the Hindu Law. The plaintiffs do not 
admit the last, but in this context the 
alternative thirdly stated by me is put for- 
ward. In this Court the claim of the 
appellant-plaintiff No.1 was based entirely 
on the applicability of the Hindu Law of 
separated properly—the third alternative as 
stated by me. It was not seriously pressed 
that the Muhammadan Law applied: so that 
the first of the three alternatives stated 
by meisimmaterial. In the written state- 
ment the plaintilfs’ claim is stated not to 
be true (para. 1). It is denied that plaintiffs 
Nos. 1 and 2 acquired any right whatso- 
ever (para. 7), but it is stated (para. 8) 
that plaintiff No. 1 is entitled to mainten- 
ance only, and that plaintiff No. 2 is entitled 
“np tothe time shee goes to her husband's 
place” to maintenance. 

The grounds of the denial of the plain- 
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tiffs’ claims are: that the parlics were of 
the Sunni Bohra community of Gujarat and 
their ancestors were originally Hindus; that 
they were converted to Islam but they con» 
tinued to be governed by Hindu Law and 
usage as regards their property and in 
their mutual: family rights and in 
other matters; that accordingly the rule of 
survivorship continued to be applied in tho 
joint family and the rules of inheritance 
and succession appertaining to Hindu Law 


“were applicable to them (para. 3); that in 


accordance with the rule of survivorship 
agreeable tothe well-known usage followed 
in their community from time imm2morial 
up to this day, they have been observiag 
the right of inheritance over the property 
in their community; that therefore all the 
rules in respect of inheritance applicable 
to the Gujarati Sunni Bohra community in 
accordance with the law as well as usage, 
continued hitherto, as well as the rule of 
survivorship, etc, in the joint family ac- 
cording to Hindu Law, were applicable to 
them; that notwithstanding that fac‘, the 
plaintifis had brought this suit to recover 
their share alleging that they were governed 
by the Muhammadan Law, which is not 
admitted (para. 4); that the defendant, his ` 
brother Ibrahim, son of plaintiff No. 1, and 
the said Gafsor Kasim were living together, 


and that they a'l were members of a joint 


family, and that the whole property of the 
family was joint and undivided, and that- 
the father of the defendant, the deceased 
Gafoor Kasim, was the manager of the 
property of the joint family (para. 5) that. 
as the defendant's father Gafcor Kasim- 
died in February of the year 1922, while 
they were jcint, the defendant and his step- 
brother Ibrahim became owners of the pro- 
perty of the joint family by right of 
survivorship according to law and usage; 
and that Ibrahim having died without 
leaving any issue while the defendant 
and Ibrahim were living joint in estate, the 
defendant had become full cwner of the 
property of the joint family according to 
law and usage (para. 6); that the defen- 
dant and plaintiffs Nos. 1 and 2 were living 
in union even after the death of the defen- 
dant’s father and that they were governed 
in the matter of their property by the rule 
of inheritance of the Hindu Law, and by- 
the rules of the joint family. 

There are other allegations in the plaint 
and written statement which are not at . 
present relevant. On these allegations the - 
only issue framed by the trial Court that 
is now material was Issue No. 4. In its 

; ' 
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original form it stood as follows: “Whether 
the principal parties herein are governed 
by the Hindu Law of joint families ac- 
cording to immemorial usage?” Two ap- 
plications were made to the Court with 
reference to this issue on behalf of the 
defendant, and the words “tas to the rule 
of survivorship and succession and inherit- 
ance’ were ultimately introduced after 
the word “families” (Ex. 109). After this 
addition the issue stood thus: 

“(4) Whether the principal parties herein are gov- 
erned by the Hindu Law of joint families as to 


the rule of survivorship and succession and in- 
heritance according to immemorial usage?” 


So that the issue contained particulars 
of the Hindu Law of joint families by 
which the parties were alleged to be govern- 
ed according to immemorial usage; these 
particulars were put under two heads: 
tirst as to the rule of survivorship, and 
secondly, as to succession and inheritance. 
On this issue the finding of the trial Court 
was: 

“They are governed by Hindu Law of inheritance 
and succession; as between brothers, who have not 
divided their ancestral property, they are govern- 
ed by the priniple of survivorship obtaining in 
joint Hindu‘families.” ' 

-In dealing with Issue No. 4, the trial Court 
arrived at a preliminary conclusion, viz., 
that the Sunni Bohras cf Dhandhuka and 
Kaira District must be taken to have been 
judicially declared to be governed by 
Hindu Law in matters of inheritance and 
succession,~~which proposition the learned 
Counsel. for the. appellants stated that he 
would not controvert. On reaching this 
conclusion the learned trial Judge formu- 
lated (para. 27 of his judgment) the second 
question with which he considered he had 
to deal, viz., “Who would take Ibrahim’s 
share on his death in 1923,—his mother 
or his brother?” ‘The answer, he proceeds, 
would depend upon the solution of . the 
question whether the principle of survivor- 
ship applies: (a) if it applies, then on the 
father’s death, the two sons (the defendant 
and the deceased Ibrahim) took the joint 
estate as co-parceners, and on. Ibrahim’s 
death the defendant took the whole as 
survivor to the exclusion of the mother 
(plaintiif No. 1); (b) if, on the contrary 
the principle of survivorship does not apply, 
then the brothers were merely tenants-in- 
common and on the death of Ibrahim, his 
mother (plaintiff No. .1) would succeed 
according to the rulesof Hindu Law. There 
is a slight inaccuracy in assuming that the 
question arises only on the death of 
the infant Ibrahim. The question first 
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arose in the lifetime of Gafoor Kasim 
whether the properly was held by bim jsint- 
ly with his sons. Tne question again arose 
on his death, whether on his death the 
property was joint, having been such, prior 
to his death or having on his death be- 
come converted in the hands of his sons 
into joint properly, held by co-parceners 
in the sense understood in Hindu Law, 
or whether it was held by them as tenants- 
in-common. This inaccuracy acquires con- 
sequence at a later stage when the evidence 
has to be considered. Bus for the present, 
it is enough to observe thatthe effective 
issue was recognized to be whether the 
defendant and the deceased Ibrahim held 
the estate as joint family property under the 
Hindu Law with the incidents of survivor- 
ship, or whether it was held by the brothers 
as tenants-in-common. It was also stated 
that if the latter was the case, then 
according to the Hindu Law, the mother, 
plaintiff No. 1, would succeed and the 
property would not survive to his brother 
the defendant. The learned trial Judge 
then refers to the argument on behalf of 
the defendant that once it is conceded 
that the Hindu Law applies, the Hindu 
Law of joint family with all incidents in- 
cluding survivorship must apply: paras, 
28 and 29 of the judgment. But he holds 
and in my opinion, his conclusionis right, 
that the custom must be strictly proved 
by the party alleging it, 7. e., the defendant. 
The ground on which he arrived at the 


‘conclusion was that there had been no 


judicial recognition of the applicability of 
the rule of survivorship to members of a 
Bohra family. T shall refer to the effect 
of judicial - recognition of custom later. 
The ruling of the trial Court may be taken 
to be that though the plaintiffs asserted 
that the Muhammadan Law applied, they 
alternatively claimed on the basis that the 
Hindu Law of separate property applied 
and were not prepared to contest the alle- 
gation that those rules’ of Hindu Law ap- 
plied : that on the other hend, there was 
some evidence adduced by the defendant 
on the applicability of those rules of Hindu 
Law: that that evidence was hardly con- 
tradicted; that therefore he would assume 
that those rules of law applied. This view 
of the case was not-controverted by the 
appellants. The decision before the irial 
Court therefore turned upon the question 
whether the defendant had discharged the 
burden of proving the allegations in his 
written statement which I have stated at 


‘length—shortly that the Hindu Law of joint 
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families and survivorship applied. For, the 
position was reached, as I have just stated, 
that if the defendant did not prove those 
allegations, the Hindu Law applicable in 
the case of an intestate separated Hindu 
possessed of self-acquired property would 
be applied. It is convenient to speak of 
the defendant's allegation as an assertion 
of a custom, though, in view of the written 
Statement, it would be more accurate to 
speak of an alleged election by the com- 
munity to retain the Hindu Law after con- 
version. 

This inaccuracy is innocuous as there is 
no mode of proving this alleged election 
except by way of inference from actions 
and conduct that would establish custom; 
Mohammad Ibrahim Rowther v. Shaikh 
Ibrahim Rowther (1). The learned trial 
Judge’s findings on this issue are express- 
ed in para. 44: (1) “Taken as a whole, 
the witnesses on both sides are unanimous 
as to the rule that some exclude the 
daughters and widow of the deceased,” 
(2) then he proceeds with the cases where 
(a) there is ancestral property in the 
hands of brothers, and (b) when one of them 
dies before it is divided. In such cases 
he holds that the surviving brothers suc- 
ceed to the exclusion of the daughters, 
widow and mother of the deceased brother. 
The learned Judge assumes that there must 
be some difference between the law appli- 
cable to ancestral and self-acquired prop- 
erty. But the parties being Muslims 
there was no warrant for the assumption. 
In any case though he is not prepared 
to lay down the general: proposition. that 
all the incidents of the Hindu joint family 
system applies to the parties, he does hold 
(para. 46) that in the case of ancestral estate 
which is not divided between brothers, the 
principle of survivorship applies, and that 
if.one brother dies, the surviving brother 
takes the whole estate by survivorship in 
preference tothe mother of the deceased. 
He considers it unnecessary to decide what 
is; challenged even .by the -defendants’ 
witnesses, viz., whether there is a vested 
right to claim partition during the father's 
life. Whether this particular incident of 
joint property had been adopted, he 
considered, he was not called upon to de- 


cide as there was no dispute about it. In- 


his opinion what he calls the whole com- 
plex question whether all the incidents of 


(1) 45M 308; 67 Ind, Gas, 115; AIR1922 P C 
59; 49 I A 119; 30 M'L T 85; 26 OWN 793; 43 
M L J 69; 36 OL J 64; (1922) M WN'470; 2} Bom. 
L R 944 (P 0), : 
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the joint family system applied was not 
before him. l 

It was argued that this finding must be 
taken asa finding substantially in zezord- 
ance with the allegations in the written 
statement. In my opinion that view is 
not correct : the incident of joint property 
which the learned trial Judge considered 
unnecessary to decide, was an integral 
part of the allegations of the defendant. I 
shall develop my opinion at a later stage 
when I come to deal with the standard of 
proof.in regard to the existence of custom 
in possession of the general law. I pro 
ceed to consider the decision of the lower 
Appellate Court. It framed for iis own 
guidance six points for determination. Of 
these the first threo alone are relevant. 
These with his answers are to this effect: 
(1) Whether the Sunni Bohras of Gujarat 
(plaintiffs being the same) are governed by 
the Hindu Law of inheritance and succes- 
sion? Answer: in the affirmative: (2) 
Whether they are also governed by the 
Hindu Law of survivorship, in case the 
brothers are living in union or by a special 
custom, under which the joint brother 
excludes the females, e g, mother, daughe . 
ter, widow ? The answer is. that they are 
not governed by the law of survivorship 
but by a special custom by which the 
joint brother excludes the females. (3) 
Whether the brothers who live in union 
take . the inheritance, jointly or several- 
ly, i. e„ 88 tenants-in-common or joint 
tenants? The answer is: “Tenants-in- 
common.” ; 

‘The respondent, who had obtained a- 
confirmation of the dismissal of the suit 
by the lower Appellate Court, on the basis 
of these findings, argued that these find- 
ings were entirely in accordance with 
the allegations in the written statement 
and that they justified the decree dismiss- 
ing the plaintiff's suit. In my opinion the. 
findings were materially different from the 
allegations in the written statement. The 
findings of the two Courts differ. The 
lower Appellate Court altered the nature 
of the custom. A custom is held to have 
been proved which had never besn alleged 
by the defendant. Reading the points for 
determination andthe answers and com: 
paring them with the allegations, there 
seems nodoubt on the variance. The Ap- 
pellate Court distinctly divides the second 
point undertwo heads, the Hindu Law 
of survivorship and a special. custom 
under. which- a joint brother excludes the 
females, for instance, mother, daughter 
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and widow. Itis the second head, which, 
introduced for the first time,is entirely 
distinct from the first and which was never 
set up in the written statement. : 
There is no substance, in the sugges- 


tion that the second head was intended- 
merely to form a part of the general alle . 


gation of suecession by survivorship, 
because—I have been at pains to point this 
out-~the effective issue between the parties 
was unequivocally enunciated at an 
early stage of the proceedings. It was 
clearly understood by the parties. ‘That 
issue was, whether the Hindu Law being ap- 
plicable, it was (a) the Hindu Law 
applicable in the case of an intestate 
separated Hindu possessed of self-acquired 
property, or (b) the Hindu Law governing 
joint family property, owned as co-parce- 
- nary property by a Hindu joint family. 
Nor does the judgment of the lower 
Appellate Court leave any doubt on this 
point. The conclusion reached is that brothers 
—in this’ case Ibrahim and Ismail—do 
not take as joint tenants bat as tenants- 
in-common. That was the one point for 
determination enunciated by the learned 
Judge himself, he finds definitely that 
brothers take not as joint tenants but as 
tenants-in-common. It was open to the 
respondent tosay that the finding of the 
lower Appellate Court on this point was 
erroneous, and to support the judgment 
on the basis that the finding should have 
been thatthe two brothers took as joint 
tenants governed by the law of survivor- 
ship. The learned and experienced Counsel 
who appeared forthe respondent did not 
take upon himself that task, but argued 
that the findings of the two Courts were 
in effect similar and in accordance with 
the allegations in the written statement. 
Ultimately, the question must turn into 
a question of the standard of proof re- 
quired for establishing a custom such as 
is alleged in the present case, and I 
think I shall’ deal with the arguments 
placed before us best if I proceed 
immediately to consider’ the case from 
that aspect. © i : 
The nature and extent of proof required 
for establishing a custom has been fre- 
quently considered by their Lordships of 
the Privy Council. It was the principal 
point for consideration: in -Abdul- Hussain 
Khan v. Bibi Sona Dero' (2), That appeal 
(2) 45 I A 10; 43 Ind: Oas. 308; A “IR 1917PC 


181, 45 C 450; 16 AL J 17, 4PL W 27; 34M L 


J 48; 22 CW N 353; 23 MUT117; 270L 


J 
aa L R1918; 20 Bom, LR 528; 12 T L R 104 
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was from the Court of the Judicial Com- 
missioner of Sind. The judgment was 
delivered by Lord Buckmaster. He lays 
down certain general principles to define 
the standard that the evidence -must 
attain, in order to succeed in altering 
the devolution of property according to 
Muhammadan Law, to a devolution deter- 
mined. by custom. In the very forefront 
Lord Buckmaster cites a passage from 


` Robertson, J.’s. judgment in Daya Ram v. 
‘Sohel Singh (3), with the remark that the 


words so aptly and expressly declare the 
true relation of the necessity of proof as 
between customary and established law that 
they may with advantage be reproduced. In 
this passage Robertson, J., lays down 
several propositions which for convenience 
[ will state categorically 


(1) In all cases it lies upon the person 
asserting that heis ruled in regard to a 
particular matter by custom, (a) to prove 
that he is governed by custom and not 
by. personal law, and. (b) to prove what 
the particular custom is, which. he seeks 
to apply; if he fails to prove the custom, 
s. 5, cl. (b), Punjab Laws Act, applies, 
and the rale of decision must be the personal 
law of the p:rties subject to the other 
provisions of the clause. ; 

(2) There is no presumption created in 
‘favour of custom, even if the legislative 
enactment which governs the Court pro- 
vides. that the law to be observed in the 
trial of suits shall be Acts of Parliament 
and Regulations of the Government, and 
in the absence of Acts and Regulations 
the usage of the country in which the suit 
arose-on the contrary, it is only when 
the. customi is established that it is to the 
rule of decision. A i 

(3) The Legislature (a) did not show 
itself enamoured of custom rather than 
law: nor (b) does it show any tendency to 
extend the. “principles” of custom to any 
matter to which a rule of custom is not 
clearly proved to apply. <e) Ttis mot the 
spirit of Customary Law, nor any theory 
of custom. or deductions from other cus- 
toms which is to be a rule of decision, but 
only “any custom applicable to the parties 


concerned which is not...’ 


(4) It is not sufficient to show that in 
regard to certain other matters the parties 


are governed. by custom. mein a 
It seems to me that propositions (2) and 
(3) vindicate Beaman, J.’s view in Jan 


e 
(3) 110 P R 1906; 31 P LR 1907; 359 P- WR 1907 
oo ee 
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Mahemed v. Datu Jaffer (4). Prior to that 
decision, this Court, on the basis of the 
decisions commencing with the celebrated 
Khojahs and Memons’ Case, Hirbai v. Sonabai 
(5), decided by Sir Erskine Perry in 1847, 
-bad got inio the way of presuming that 
the whole of Hindu Law was applicable to 
Khojas and Memons—and other communi- 
ties were easily put on the same footing 
—and that the burden of proof must be 
‘thrown on any person belonging to such 
communities wuo denied any part cf that 
“proposition. That practice must, it seems 
to me, be attributable to notions similar 
to those controverted by Robertson, J. and 
disapproved by the Privy Council. After 
‘Beaman, J.’s elaborate judgment, followed 
by Macleod, J. in Mangaldas v. Abdul 
Razak (6), and by Shah, Ag. CO. J. and 
Pratt, J.in Haji Oosman v. Haroon Saleh 
Mah med (7), the Courts do not presume 
that the Khojas and Memons in Bombay 
are governed by Hindu Law except with 
reference to succession and inheritance, 
-which are presumed to be governed by 
the Hindu Law applicable to separate or 
self-acquired property. 

I have put the first of Robertson, J.’s 
propositions under two heads: (a) ‘The 
assertion that a party is ruled in regard 
toa particular matter hy custom must be 
proved; and \b) the particular custom 
-must be proved. Involved with this latter 
‘question is, however, a third point, (c) 
which Robertson, J., indicates in 3 (e): the 
custom must be ancient and certain and 
not opposed to public policy. The exact 
-bearing of judicial decisions on the asser- 
tion and proof of custom isimportant, and 
in my opinion the judgments under appeal 
have misunderstood and misapplied the 
principles applicable. The fact that a 
particular custom has been judicially re- 


cognised establishes that the custom is ` 


reasonable and not opposed to public policy 
“80 that it will be upheld whenever it is 
proved. This is tLe legal aspect of the 
.custom: Moult v. Halliday (8). But, subject 
to what I shall presently state, judicial 
recognition of a custtm in another suit 
leaves unicuched the proof of the fact 
that tLe custom is applicable to the par- 
. ticular ‘parties who are before the Court. 
(4) 38 B 449; 22 Ind. Cas. 195; A IR 1914 Bom. 
59; 19 Bom L R 1044, 
_ (5) (1847) Peray's O C 110; 5 Ind. Dec, 100 (2). 
: (6) 16 Bom. L R 224; 23 Ind. Cas 565; A IR 1914 


Bom. 17. : 
(7) 47 B 369; 68 ind. Cas. 862; A IR 1923 Bom. 
| 148; z4 Bum, L R 978. i. 
(8) (dvs) 1 Q B125;67L J QB 451;, 77 L T 
794;,46 W R 318; t23 P 8; 14T L R109 
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That is a question of fact to þe established 
by the particular parties. a . 

The question of fact—whether the par- 
ties before the Court are bound by the 
custom—must be determined by appro- 
priate evidence in that very case. When 
it is alleged that a custom is binding 
upon a particular body of persons united 
by ties of religion, common descent, ete.— 
this distinguishes it from a local custom 
Satya Narayan Singh v. Satya Niranjan 
Chakravarti (9), at p. 60*—the evidence 
appropriate for establishing that the custom 
is binding cn the particular parties must 
ultimately include proof of the fact that 
the parties before the Court have adopted 


. it asa rule of conduct, have coysciously 


accepted it as having the force of law; 
that the particular parties have been 
governing their conduct in accordance with 
the custom: Mirabivi v. Vellayanna (10) 
and Kunhambi v. Kalanthar 11). The 
matter must depend on an inquiry as to 
“what has been de facto the practice": 
Khatubai v. Haji Abu (12). As stated in 
Khojahs and Memon’s Case [Hirbai v. 


. Sonabai] (5), such a custom originates as a 


rule framed or at any rate followed by 
the parties (or their predecessors) for the 
conduct of daily life: the rule so framed 
grows up into a custom. Proof of this 
ultimate fact—that the parties have adopted 
the rule of conduct—may consist of adduc- 
ing previous instances in which the 
particular parties themselves have followed 
the rule. Secondly, it may consist of 
instances concerning other persons belong- 
ing to the same community or group as the 
particular parties, in which case it is a 
matter of inference that the particular 
parties would have acted in a similar 
way. 

To justify this inference, however, the 
link must necessarily be established that 
the particular parties and the third parties. 
whose conduct is actually proved stand on 
the same footing either by belonging to 
the same community or group, or—and 
here we take a further step—to a com- 
munity so similar 10 the one in questicn 
that the infereuce in question may be 
legitimately drawn. That the instance reliedt 

(9) 611 A 37; 79 Ind. Cas, 825; AI R 1924P O 5; 
3 Pat. 183; 28 O W N 351; 5 PLT 171 (PC). 

(10) 8M 464; 9 Ind. Jur. 267. 


(11) 383 M 1052; 24 Ind, Cas. 528; A IR 1915 
Mad. 711; 27M L J 156; 16 MLT 17. 

(12) 47 B 146; 72 Ind. Cas, 202; 50 I A108; AIR 
1922 P O 414; 44 M L J 35; 25 Bom. L R 127, 171. 
y 208; 370 L dJ 131; 32M LT 48; 27 O W N.74 

). : ; pee A 
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upon consists of an instance proved in 

ourt,—an instance moreover in which the 
Court delivsred judgment on the basis that 
the particular parties then before the Court 
had adopted a particular rule of conduct,— 
does not (in respect of the aspect with 
which I have so far dealt) differentiate the 
instance from other instances. Thus, Sir 
Lawrence Jenkins, de:ivering the decision 
of the Privy Council in Muhammad Ibrahim 
Rowther v. Shaikh Ibrahim Rowther (1), 


alludes to the previous decrees and 
judgments as documentary evidence 
and not as binding decisions having 
the force of law. The distinction 


between such an instance followed by a 
judgment and other instances consists in 
the weight to be attached to the instance. 
The judgment may of course make the 
matter res judicata if all the requirements 
of s. 11, Civil Procedure Code, are satisfied. 
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On the other hand, tue previous judgment ` 


may be merely evidence under ss. 40, 41, 
49, 87, 32 (4) or similar sections of the 
Evidence Act, or as in Govinda Narain 
Singh v. Sham Lal Singh (13), the judg- 
ment may be admissible under the pro- 
visions of ss. 13 and 43, Evidence Act, as 
only establishing a particular transaction 
in which the custom was asserted and 
recognized. “The reasons upon which the 
judgment is founded,” said Sir George 
Lowndes, 

“are no part of the transaction and cannot be 
regarded, nor can any finding of fact there come to, 


other than the transaction itself, be relevant in the 
present case.” 


Even in such cases the practical effect 
of the previous judgment or decision may 
by reason of the quantity and nature of 
the evidence then adduced be that third 
parties may not consider it worth their 
while to contest once more the applica- 
bility of the customary rule to them- 
selves, although they were not strictly bound 
by the previous decision, and although 
the decision did not make the matter res 
judicata : Mirabivi v. Vellayanna (10), 
Les Affreteurs Reuns Societe, Anonyme v. 
Leopold Walfold (London), Ltd. (14), and 
Bebee Bachun v. Shetkh Hamid Hossein 
-(15). Or the custom may bave been con- 
tinually put forward and proved by evi- 
dence, so that the time has come when 

(13) 581 A 125; 131 Ind, Vas. 753; AI R1931 
Pat. 89; 580 1187; 530 L J333; 35 O WN 521; 
(19381) MW N 435; 33L,W 707; 33 Bom. LR 885; 
61 ML J9; Ind. Rul. (1931) P C 145 Œ 0). 

(14 (1919) AO 801; 88 LJK B 861; 121 L T 393; 
35 T L R 542: 24 Com. Cas. 268. , 

15) 14M IA 377;17 W R 113; 10 BLR 45; 
2 Suther. 541; 3 Sar. 39 (P C). 
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aJudge may say that he no longer requires 
it to be proved, but that he will take 
judicial notice of it: George v. Davies (16), 
cited in Kunhambi v. Kalanthar (11), 
Vaishno Ditti v. Rameshri (17). This last 
case refers not to decisions but to the 
record of custom in the riwaj-i-am. 

Then there was a second set of principles 
that Lord Buckmaster enunciated with 
reference to the standard of proof in 
Abdul Hussein Khan v. Bibi Sona Dero 
(2). Tnese had reference to the fact 
that : i 

“The position and relationship of the different 
members of the family must always be considered 
jn determining whether claims are not met because 
the rights to which they related do not exist, or 
whether they are put on one side because, in the 
circumstances, there is no need that they should be 
asserted.” 

In this connection a part of Turner, O. J.’s - 
and Hutchins, J.'s judgment in Mirabin v. 
Vellayanna (10), was cited, and entire 
agreement was expressad withit. There, 
instances had been adduced in which: (1) 
claims of daughters and sisters to a share 
had been ignored, or (2) they had been 
allotted maintenance, or (3) married 
daughters had been treated as estranged 
from the family. 4 

It was held, however, that instances of this 
kind did not count for much, because: (7) 
they will be fodad to occur where there is 
no doubt that the family is governed by 
pure Muhammadan Law; (it) indeed in 
many parts of the country it is unusual for 
Muhammadan ladies to insist on their un- 
questioned rights; (iii) they will often 
prefer being maintained by their brothers 
to taking aseparate share for themselves, 
and (iv) when they are married, the mar- 
riage expenses and presents are often, by 
express or implied agreement, taken as 
equivalent to the share which they would 
claim. Moreover, (v) Muhammadan females 
are so much under the influence of their 
male relations that the mere partition of 
the property among the males without refer- 


_ence to them cannot count for much. 


Lord Buckmaster alludes to the provisions 
of the Quran by which women are not to 
be excluded from a share of inheritances: 
Abdul Hussein Khan v, Bibi Sona Dero 
(2). The law of Islam is insistent on this 
point. Female relations are not only 
includea-in the list of persons entitled to 


) (911) 2 K B445; 80 LJK B94; 1041 T 


(16 
a 27T L R 415. . N i 

(iz) 53 I A 407; 113 Ind. Oas, 1; A I R1923 PO 
29); 29 P L R654; 55M LJ 746; 28 L W 938; 49 
O LJ 38; (1929) M W N 5; 10 Lab. 86; Ind. Rul. 


(1929) P O4 (P 0). 
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nherit under special conditions. The 
Quran lays it down as an independent 
prinziple of general- applicability in these 
terms: “Men ought to have apart of what 
their parents and kindred leave; and women 

i part of what -their parents and kindred 
leave.” This principle is contained in the 
Quran 4, 8, (Surat-un-Nissa). The object 
of enunciating this principle was to 
remedy the pre-Islamic Law under which 
women were incompetent to inherit. The 
importance of the principle cannot be over- 
looked. The state of the pre-Islamic Law 
which this provision of the Quran was 
intended to abrogate is strikingly brought 
before us in Robertson Smith's well-known 
work.on “Kinship and Marriage in Ancient 
Arabia.” Thirdly, in laying down the 


‘standard thatthe evidence must attain in 


order that a custom may be held to 
be proved, Lord Buckmaster also 
cited two observations of Crouch, A. J.C. 
Abdul Hussein Khan v. Bibi Sona Dero (2), 
which I will presently cite. These observa- 
tions were approved with the reservation 
that (a) an example of each of the condi- 
tions there Jaid down ought certainly to be 
established by some witness; but (b) that 
it is not necessary that all should be proved 
in every case, as this might greatly weaken 
the evidence by tradition to which ina 
custom of the character under consideration 
great weight is due. Orouch,-A. J.C. had 
observed: (1) That it was necessary to 
reject as useless for proving the custom all 
the instances (4) where there was no evidence 
that the deceased left any estate at all; or 
(ii) where there was no evidence to show its 
nature or value; or (iit) the amount of 
liability against it, e.g., whether or not it 
consisted merely of a jagir,-- or muafi land, 
or of heirlooms, or of land heavily mort- 
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gaged, or of the family demesne; (iv)-where ` 


there was no- proof and no admission that 
the lady said to have been excluded had-a 
legal claim to a share under the ordinary 
law; (v) where in case of a married lady, 
there is no evidence. showing the actual 
amount of dowry received; (vi) where, in 
‘ease of married ladies, there is no proof that 
they knew ofthe custom and stood aside in 
obedience to it. 


“(2) In all those cases where a witness states th 
he has himself excluded his own sisters, or nieces, a 
judgement. as to- the. value of such statement as 
evidence of the custom haying been. enforced 
must: be beld-in suspense until there is also 
evidence before ug that the ladies had independent 

and with. full and intelligent knowledge 
of the custom, voluntarily acquiesced in their 
exclusion.” 
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Accordingly when Lord Buckmaster 
examined the evidence in the case before 
bim he alluded to the circumstances that 
(1) in certain instances there was no sub- 
stantial evidence of the property to be 
divided; (2) that in the most recent cases 
of all, there was only one witness who spoke 
in their support though there must have 
been others who could have spoken upon 
the matter; (3) that the Revenue Records 
were not produced. Connected with the 
last matter are a fourth set of principles, 
which: are brought out in the judgment of 
Lord Buckmaster. Logically I ought to 
have mentioned them first. Custom, when 
relied upon as modifying the ordinary law 
of succession, must be a custom, well 
known and distinctly ascertained. ft must 
be pleaded specifically and with certainty 
and proved as it is pleaded. It must be 
established to be so (i.e. ancient and in- 
variable) 

“by clear and unambiguous evidence. It is only by 
means of such evidence that the Courts can be 
assured of their existence, and that they possess the 


conditions of antiquity and certainty on which alone 
their legal title to recognition depends.” 


Lord Buckmaster, therefore, in dealing 
with the case before him first undertook to 
define the custom that the appellant 
alleged. It was alleged in three different 
forms: (1) ina plaint in another suit; (2) 
in an affidavit two days before that plaint; 
and (3) in the -plaint in the proceedings 
under appeal. ‘Though their Lordships 
observe that there was a marked difference 
between the different customs they were not 
Prepared to give this fact such a weight as 
to crush the appellant's case. The real 
significance of this observation can only be 
appreciated if the difference in the three 
allegations—which their Lordships 
characterize as a marked difference—is 
compared and itis borne in mind that two 
out of the three were not in the proceedings — 
under appeal. Again in Muhammad 
Ibrahim Rowther v. Shaikh Ibrahim 
Rowther (1) the custom was stated in the 
written statement ina wider and narrower 
form and Sir Lawrence Jenkins observes 
(page 122*): 

“The custom has been forcibly criticised by the 
learned Subordinate Judge in the course of his 
careful and discriminating judgment. He points out 
that in its wider assertion it is untenable, and even in 
its narrower form, it is not established. He might 


even have gone further and pronounced the pleadings 
bad”. 


I have extracted these principles defin- 
ing the standard of proof fur establishing a 
custom as it seems obvious that they have 


*Page of 49 I. A.—|EHd.] 
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been disregarded by the lower: Courts, 
carefully though the evidence has been 
considered. I will proceed to apply the 
principles to the evidence befere us, 
I have already stated, the custom considered 
to be proved in the present case was very 
different from that which was pleaded. 
With reference to the decision ,of the -trial 
Court that a custom cf survivorship in 
particular circumstances had been proved, 
in my opinion, on the evidence there can be 
no finding in favour of survivorship at all 
consistent with the allegations jn the 
written statement. The allegations in the 
written statement proceed on the basis of 
the existence of the joint, family system 
and the law of survivorship being applicable. 
The rule of survivorship in the joint family 
according to Hindu Law and usage, as 
regards property and family rights, is said 
to apply to them; and itis observed.that 
thetwo brothers were living together as 
members of a joint family and that the 
whole property of the family was joint and 
undivided, and the father was the manager 
.of the joint family. The law of joint family 
and survivorship depends on there being 
persons who are jointly interested in the 
property and that implies a right to demand 
partition: see Rani Sartaj Kuari v. Rani 
Deoraj Kuari (18), referred to by Beaman, 
J.in Jan Muhammad v. Datu Jaffer (4). 
Itis admitted by the witnesses for the 
defendant that no right to demand partition 
is recognised by the custom by which the 
defendant says that the Sunni Bohras of 
Borsad Taluka are bound. 

Tt was pressed upon us that there was no 
misunderstanding on the part of the 
Plaintiffs with regard to the allegations 
relating to the custom; thatthe trial had 
proceeded on aclear appreciation of what 
those allegations were; and that it may be 
taken that the whole of the evidence 
referred to the allegations as actually 
intended to be made by defendant No.1 
and as in fact understood by the plaintiffs. 

This argument is based on the un- 
warranted assumption that the custom 
prevails as alleged by the defendant, and 
that, therefore, it must be known to the 
plaintiff. Alternatively it is argued that 
defendant No. 1 should not, in regard to the 
allegations of the custom, be held strictly to 
his written statement. In my opinion the 
principles I have just extracted are 
emphatically opposed to any such procedure. 
The foundation on which a custom is enfore- 
ed by the Courts is that the parties . have 

(18) 10 A 272; 15 I A 51; 5 Sar, 139(P.0). 
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been guiding themselves by a particular 
course of conduct of their own Volition. 
Adoption of the custom by their own volition 
is the basis on which customs are enforced. 
It is deemed to be contrary to justice, 
equity and good conscience to make the 
parties act in disregard of their habits, their 
methods of dealing with property, and the 
expectations formed as to the devolution of 
succession and inheritance. It 
seems obvious in view of these considera- 
tions that a person who comes forward 
stating that there is a particular customary 
rule, should be able, without any great 
effort on his part, to enunciate the custom 


with certainty and precision. Ib is diffi- 


cult to believe in the existence of a custom, ` 
the propounder of which is himself unable 


to state it in precise and clear terms. It 


is the foundation on which the force of the 
custom rests that the custom should be well- 
known, should be clearly understood and 
should be the standard by which the par- 
ties have been guided in their conduct. I 
cannot, therefore, consider that the enuncia- 
tion of the custom in ‘the written state- 
ment can be allowed to be altered on the 
ground that it must be taken as a loose 
statement on the strength of which any 
allegations supporting the defendant's case 
may be entertained. 

In another form, the argument was that 
because the defendant asserted the custom 
too broadly he should not be prevented 
from proving it in a narrower form, provid- 
ed that the form in which it is proved 
is sufficient for success in the suit: that 
speaking with reference tothe case, it is 
enough if itis shown that there are cases 
where women have been excluded if there 
are sons or brothers, and that the rest of 
the allegation in the written statement may 
be treated as surplusage. I will assume 
that a party may plead custom in broader 
terms than heis able to prove and may 
yet succeed. But this assumption must in 
any event be subject to the case coming 
within the principle alluded to by Lord 
Buckmaster, viz., where the applicability of 
the custom in its narrower form is not 
contradictory of the.allegation that it pre- 
vailed in the broader form. Here the de- 
fendant asserted that the law of joint 
family property prevailed. At the-trial one 
necessary condition of jcint family prop- 
erty was shown to be absent. If a new 
custom is allowed to be proved which is 
consistent with the absence of that condi- 


-tion that -custom is necessarily inconsistent 


with the custom alleged, since the new- al- 
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legation is reconcilable with that which is 
inconsistent with the original allegation. 
The two cannot be said to be merely a 
broader or narrower form of the same 
custom. In such a case the plaintifs who 
deny the existence of the custom may well 
say that though the burden was on the de- 
fendant to prove the custom which had 
been pleaded, as a matter of fact, its exist- 
ence had been disproved by positive evi- 
dence adduced by the defendant himself, 
and that the plaintiffs were not concerned 
with any other part of the evidence, not- 
withstanding that that other part of the 
evidence taken by itself may tend to prove 
what was not alleged and was not in issue. 
The lower Appellate Court does not consider 
the custom of survivorship proved: on the 
contrary it expressly finds it disproved. 
The trial Court considered it unnecessary 
to decide whether it had been proved that 
partition could not be claimed by the son 
from the father; and yet if this fact were 
held to be proved, the allegations in the 
written statement were disproved. 

But putting aside variation from the al- 
legations 
taking the evidence as it stands, it seems 
tame to be quite inadequate for deducing 
from it any consistent custom in a form 
that will enable the defendant to deny the 
plaintiffs’ claim. There are witnesses who 
admit that the mother of the brother is 
either entitled to a life-estate in the prop- 
erty of her deceased son, or to receive such 
compensation as would satisfy her, Exs. 90, 
91 and 93. Other witnesses disprove the 
recognition of any joint property, and 
therefore disprove the allegation that the 
community to which the parties belong is 
governed by the law of joint family prop- 
erty and the law of survivorship. Ooming 
to the instances mentioned in evidence 
they have been carefully stated by .the 
learned Judge under fifteen items. They 
cannot stand scrutiny in the light of the 
principles to which I have. referred. I will 
not go through the instances in detail, but 
will be content to refer to some of them, 
indicating the criticism that must be level- 
led against the evidence as a whole. The 
first instance referred to in the lower Ap- 
pellate Court’s judgment is quite incon- 
sequential. There were three brothers. of 
whom one Asmal died first. His widow and 
daughter continued to live with Karim, the 
eldest, brother. The widow re-married after 
two or three years,and left the daughter 
with Karim, who continued tolook after her. 
‘There was no partition of the property. The 


in the written statement, and. 
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eldest brother Karim was looked upon as 
the head of the family. He supported and 
took care ofall the younger members. The 
facts are consistent with any of the three 
alternative modes of succession stated by 
me. 

In the second instance, Nurji and Abhram 
were brothers. Abhram was the younger 
brother. He died first leaving a son and 
daughter. Nurji’s widow is alive and is 
not called. Exhibts 38 and 39, who speak 
to the instance, do not know of the arrange- 
menismade. Tiele w.s in oil mill about 
which there is no information. The widow 
is evidently living in comfort. The evi- 
dence does not explain the situation with 
any details. Why is this instance to be 
taken to support the defendant arfd not 
plaintiff ? Miyaji, Ex. 39, examined on com- 
mission, speaks to instance No..3. He is 
himself a party interested in it. He states 
that he himself Miyaji, Rasul and Rehman 
were three brothers; and that Rasul’s 
mother Sakarbai was excluded. But on 
examination it is found that after one of 
the three brothers died, the two others con- 
tinued to live with the mother Sakarbai for 
many years; and it was only after her 
death that the two brothers came to a parti- 
tion. The evidence does not refer to any 


“case where the status of jointnees has been 


brought into antithesis with that of ten- 
ancy-in-common. There is no case suffi- 
ciently clear and with adequate particulars 
relating to the mother. Taking it all to- 
gether it createsno definite effect on the 
mind that either the witnesses or the par- 
ties concerned knew of the rules of law of 
which the witnesses purported to speak or 
to distinguish between joint tenants and 
tenants-in-common. The impression. pro- 
duced is that each witness deposes to 
what he thinks would be most in his own 
interest. ` 

Certain vague notions as to what is pro- 
per.or what members of a family are ex- 
pected io do seem to be the springs of 
action and the basis of the evidence given. 
Each witness states the law as suits his 
own situation. Evidence of such notions 
cannot establish a cuslom so as to control 
the rights of parties in opposition to estab- 
lished law. No woman is called. Men 
depose, whose interest it is to deny -all 
rights to women. A good example of the 
hazy noticns in the minds of the witnesses 
is the way in which they refer to-brothers 
living in union. The learned Judgesin the 
Courts below also seem to be imbued with 
the notion that the parties must. preces- 
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sarily be governed by the law of survivor- 
ship. They introduce notions of property 
and rights exclusively Hindu, without any 
of the witnesses having spoken to them. 
They are willing to strip the doctrine of 
survivorship of the characteristic features 
of the joint family in order to fit it to the 
evidence that has been adduced. Any rule 
that will exclude females or introduce 
the Hindu Law is sufficient. In Ex. 112 
(judgment in Civil Suit No. 104 of 1920) 
the learned Judge holds that Karanji’s 
husband had separated from his brother. 
But this is a mere assumption. There is no 
good ground for holding that there was a 
separation. 

The Judge’s preconceived notions— 
notions that have evidently found their way 
in the Judge’s mind by the processes whose 
fallacy is exposed by Robertson, J.— must 
somehow be satisfied. Ifit is necessary to 
assume a partition, let a partition be as- 
sumed. In the arguments before us it was 
suggested that when a defendant says that 
sons take by survivorship, he means that 
female heirs who would have taken under 
Muhammadan Law are excluded. Exhibits 
93 and 94 speak of a widow being entitled 
_to life estates. They are ignored. Oc- 
casicnally an exclusion of women even be- 
yond the rules of Hindu Law is suggested 
and apparently accepted. Exhibit 91 ad- 
mits that he doesnot know of any case 
in which a woman fought for getting her 
share and was refused. The judgment, 
Ex. 119, applies Muhammadan Law to the 
parties there concerned. No attempt is 
made to apply to any of the witnesses the 
tests that Lord Buckmaster requires to be 
applied, before it can be held that women 
are excluded entirely from all rights of in- 
heritance. I have already stated why I 
attach special importance to this particular 
aspect. Itseems to me therefore that when 
the evidence is considered by the standard 
to which I have alluded, it entirely fails 
to attain the standard necessary for estab- 
lishing that any such custom has been 
proved as the defendant took upon himself 
toset up and prove. In my opinion the 
appeal must be allowed and a preliminary 
decree passed under O. XX, r. 13. The case 
must go back to the trial Court for taking 
accounts of the property of the deceased 
Gafoor Kasim as mentioned in prayers 
Nos. 1 and 2 tothe plaint, para. 14, on the 
footing that plaintiff No. lis entitled to a 
half share in the property as heir of Ibra- 
him under Hindu Law. The appellants 
will be entitled to their costs throughout. 
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Broomfield, J.—This is a second appeal 
arising out of an administration suit re- 
lating to an estate formerly belonging to 
one Gafoor Kasim, a Sunni ‘Bohra of Val- 
lasan in the Borsad Taluka. The case 
raises an important and difficult question 
asto the application of the Hindu Law of 
inheritance, succession and survivorship to 
Sunni Bohras of Gujarat. Gafoor, former 
owner of the estate to be administered, 
died in February 1922, leaving him surviv- 
ing Ismail (defendant No. 1), a son by. 
his first wife, Sakar (plaintiff No. 1) his 
second wife, and Ibrahim, a son by Sakar. 
Asan (plaintiff No. 2), a daughter by 
Sakar, was: born posthumously. Ibrahim’ 
was only eight when his father died, and 
himself died in June 1923. The plaintiffs, 
who alleged that Muhammadan Law applies, 
claimed 8-15ths of the estate, that being 
the sum of their shares as wife and 
daughter of Gafoor and mother and sister 
of Ibrahim. In the alternative it was 
claimed that if Hindu Law applies, Ibrahim 
got a half share in Gafoor's estate which 
went to his mother, plaintiff No. 1, on his 
death. The defence set up in the written 
statement was that the parties are governed 
by the Hindu joint family- law and that, 
on Ibrahim’s death, defendant No. X 
became owner of the whole estate by sur- 
vivorship to the exclusion of the plaintilfs 
«who are entitled to maintenance only. 
Both the lower Courts have held that the 
Muhammadan Law does not apply and the 
plaintiffs are not entitled to any share‘in 
the estate. 

The trial Judge finds that the parties 
are governed by the Hindu Law of ‘jn- 
heritance and succession and that as 
between brothers who have not divided 
their ancestral property, they are governed 
by the principle of survivorship obtaining: 
in joint Hindu families. He does not hold: 
that all the incidents of the Hindu joint 
system apply, and he has given no clear 
finding on the question whether on Gafoor’s: 
death Ismail and Ibrahim became joint 
tenants or tenants-in-common. But he 
thinks the evidence in the case proves the 
proposition that in the case of an ancestral 
estate which is not divided between brothers, 
the principle of survivorship applies, and 
if one brother dies, the surviving brother’ 
takes the whole estate by survivorship in 
preference to the mother of the deceased. 
The learned First Class Subordinate Judge 
who heard the appeal was not prepared 
to accept the principle pf survivorship at: 
all. His finding‘on the material issue is 
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that the parties are governed by the Hindu 
Law.of inheritance and succession, but not 
by the law of survivorship. He holds that 
the evidence establishes a special custom 
by which a joint brother excludes females. 
When he speaks of brothers being joint, 
however, he makes it quite clear, in my 
opinion, that he does not mean "joint in 
estate, He finds in fact that Ismail. and 
Ibrahim were tenante-!n-common and not 
joint tentants. The learned Counsel for the 
respondent attempted to :2gue that tle 
learned Judge did not ieally intend to 
postulate .2 separation in interest between 
them. But when an experienced First 
Class Subordinate Judge uses the expres- 
sion “tenants-in-common”™ in contradistine- 
tion to “joint tenants” and expressly nega- 
tives the application of the doctrine of 
survivorship, we must take it that he 
uses these expressions in their ordinary 
legal sense. The learned Judge's view is 
that if brothers are living together, and 
there is no actual visible division of the 
property, when one brother dies the whole 
estate goes to the surviving brother or 
brothers not by the ‘law of survivorship 
but by what he takes to be the custom 
which excludes females.in such a case. . 
The learned Counsel for the plaintiff- 
appellants has not seriously disputed the 
finding that Muban.madan Law does not, 
apply, and in this respect there seems to” 
be no good reason to differentiate the 
Sunni Bohras of Borsad Taluka from other 
Sunni Bohras of Gujarat or from the 
Memons and Khojas in whose case the 
law is well settled. The presumption is 
that these Hindu converts to Islam are 
governed by the Hindu Law of inherit- 
ance and succession, though since Jan 
Muhammad v. Datu Jaffer (4), and Ad- 
vocate- General of Bombay V. Jimbabai (19), 
that presumption has been held ‘to “be 
limited to the law of inheritance and 
succession in the strict sense, 7. es as 
applicable to the estate of a -separated 
Hindu. In Jan Muhammad v. Datu Jaffer 
(4) Beaman, J. -pointed out the difficulties 
in the way ‘of applying the law of the 
co-parcenary to.Muhammadans. There can 
be no presumption that that law applies 
as a whole to.a Muhammadan community. 
It is possible that that law or a. particular 
incident of that law may form part of the 
Customary Lawof a community, but that 
can only be so by a special custom which 
must be alleged, and proved. I must 


(19) -41 B 181; gy Ind. Oas. 106: AIR 1915 Bom. 
151; 17 Bom. L R7 


BAI SAKAR D. ISMAIL GaFooR (BOM.) 


„enunciated by Leaman, J., in 


167 IC 


confess-that I had some difficulty in under- 
standing the position of the learned Counsel 
for the respondent. He drew our atten- 
tion to the earlier decisions of this Court 
such as Shivji Hasam v. Datu Mavji Khoja 
(20), and Ashabai v. Haji Tyeb Haji 
(21), in which the law of the cc 
parcenary was applied to Muh»mmadans, 
and he pointed out that the propositions 
Jan Maho- 
med v. Datu Jaffer i4) were not strictly ne- 
ceesary for the decisinn cf the case before 
him. But the conciusions at which that 
learned Judge arrived after an exhaustive 
discussion of the whole of the case-law 
cannot possibly be regarded as mere obiter 
dicta. These conclusions were endorsed in 
Haji Oosman v. Haroon Saleh Mahomed (7) 
and in essence have never been dissented 
from since. Ultimately, Mr. Coyajee, if I 
understcod him correctly, did not dispute 
the position that the presumption as to the 
application of Hindu Law extends only to 
the simple law of inheritance and succes- 
sion as in the case of separate property, 
and that the application of the co-parcenary 
law is not to be presumed and must be 
proved. 

Mr. Japakar for the appellants, relying 
on the findings of both Courts that the 
law of the co-parcenary cannot be applied 
as a whole and especially on the finding of 
the Court of first Appeal that Ismail and 
Ibrahim were tenants-in common, argues 
that according tothe law of inheritance to 
a Separate Hindu, plaintiff No. 1, as mother, 
must succeed to her son in preference to 
his divided brother. He contends that the 
defendant in his written statement alleged 
nothing less ihan that the law of the joint 
family applies; that the trial Judge did 
not accept that plea; that the Court of 
first Appeal expressly negative it; and that 
a special custom of exclusion of females as 
something distinct from the law of joint 
ownership and survivorship was never al- 
leged and cught not to be made the basis of 
the decision. He contends further that in 
any case there is no satisfactory evidence of 
any such custom. 

_Although the learned Counsel for the res- 
pondent attempted to argue the contrary, 
there cannot be the slightest doubt in my 
opinion that the Court of first Appeal de- 
cided the case on the basis of a custom 
which was not set up in the written state- 
ment. I cannot put any interpretation on 
the written statement except that the de- 

(20) a S ae R 281. 

(21) 9 
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fendant alleged that the parties are govern- 
ed by the Hindu joint family law. There 


are several references to usage, no doubt,- 


but only in respect of the application of the 
Hindu co-parcenary Jaw and survivorship as 
an incident of that.: There is no reference to 
a special custom of excluding females. 
Issue No. 4 as finally framed by the trial 
Court after much discussion (see Ex. 109), 
correctly represenis the pleadings. As the 
case was understood by the Pleaders and 
the Court, the point in dispute was whe- 
` ther the Hindu Law was to be applied. and 
if so, whether.it was to be the Hindu Law 
of joint families, in which case the defend- 
ant would take the estate ‘by survivorship, 
or the Hindu Law of inheritance and suc- 
cession in the case of persons separated in 
interest, in which case plaintiff No. 1 would 
succeed as heir to her son. Ifthe defend- 
ant had proved part of his case, if while 
failing to prove that the joint family law 
applies as a whole, he had proved that some 
particular incident or incidents of that law 
applied, that would .have been a case of 
the whole including the part, or the greater 
including the less. It could not be said to 
be a new case. But the special custom 
which the defendant was allowed to set up 
in appeal is not an incident of Hindu Law 
at all. Under Hindu Law there can be no 
exclusion of Ibrahim’s mother by his bro- 
ther except on the footing.that Ibrahim and 
his brother were joint in estate. It has been 
held that they were not joint in estate. 
When the Court of first Appeal therefore 
framed the issue as to a special custom, of 
exculsion of females, it was undoubtedly 
allowing a new case to be set up. f 

Speaking for myself, I should not be 
prepared to go so far as to say that this is 
necessarily fatal to the respondent's case. In 
Abdul Hussain Khan v, Bibi Sona Dero 
(2) there was considerable variation in the 
description of the custom alleged, but 
their Lordships of the Privy Council did 
not consider that that fact had sufficient 
weight to crash the appellant’s case. But 
the fact that the special custom in question 
was never specifically alleged is undoubted- 
ly a strong point against the defendant 
on the merits. If the party who relies on 
the custom is unable to define it, and 
leaves it to be deduced from evidence call- 
ed to prove something quite different, 
the Court may well be suspicious as to 
whether there is such a degree of certainty 
about the custom that it is deserving of 
recognition by the Courts. 

We have carefully scrutinized the evi- 
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dence in the case which consists almost 
entirely of depositions of witnesses exa- 
mined by the defendant. As my learned 
brother has dealt with it, I shall only do 
so on general lines. In my opinioh the 
defendant has failed to establish either 
that the principle of survivorship applies, 
or that there is any certain invariable 
custom by which plaintiff No. 1 is excluded 
from succeeding to her son's estate. The 
fundamental doctrine of the co-parcenary 
that a son acquires an interest in the 
family estate by birth is not even suggest- 
edin the evidence. It is admitted thata 
son cannot claim partition during his 
father’s lifetime. Jointness is only predi- 
cated of brothers, and though the wit- 
nesses speak of “joint” and “separate” 
brothers, the idea of joint ownership of 
property in the former case and separate 
ownership in the latter is not insisted upon 
and seldom even definitely stated. In fact 
the evidence is mainly directed to show that 
in certain cases females are excluded. Tt 
is remarkable how little evidence there is 
bearing on the case of the mother. In fact 
there seems to be no authentic instance 
deposed to of a mother being excluded from 
a share. Some witnesses assert that she 
would be excluded, like the widow and 
daughter, without referring to any cases in 
which this has actually happened. On the 
other hand others admit that the mother 
may take a life-estate. 

Mr. Coyajee has argued that if the ex- 
clusion of a widow and daughter is proved, 


‘tley being nearer heirs under Hindu Law, 


exclusion of the mother may ‘be pre- 
sumed. But the custom is by no means 
clear, even in the case of the widow and 
daughter. It was admitted by some witnesses 


‘that the widow of a “separate” brother gets 


a life-estate. As regards daughters, the evi- 
dence, if it proves anything at all, proves 
that they are always excluded independent- 


ly of any question of jointness or separation. 
‘Instances such as Nos. 9, 10 and Ilin the 


judgment of the Court of first Appeal prove 


“nothing to the purpose, or at any rate, no- 


thing more than that Muhammadan Law does 
not apply, for daughters would always be 
excluded by sons by the Hindu Law of 
The evidence as to exclusion 
of daughters by brothers or other agnates 
appears:to have no necessary reference to 
any doctrine of jointness. Thus witnesses 
Exs. 89, 90 and 93 assert that the daughter 
and also the sister never inherit in any" 
circumstance. To hold that daughters can 
never be heirs and therefore inferentially 
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that a mother can never be an heir, would 
be too flagrant a departure from the case 
set up in the written statement and the 
arguments. 

There is surprisingly little evidence of judi- 
cial pronouncements as to the law by whic 
this community is governed. Exhibit 119 
is a judgment in a suit brought by a daugh- 
ter to recover her share of her father’s prop- 
erty, and the defendants were a brother 
anda nephew of the father. The defence 
set up was that daughters are excluded by 
custom, but no evidence whatever was pro- 
duced in support of the custom which was 
held not proved. The suit was, therefore, 
decreed. But as the plaintiff had claimed 
her share under Muhammadan Law, i. es 
one-half, she was given that share and not 
the whole estate to which she would appear to 
have been entitled under Hindu Law. Ex- 


hibit 112 isa judgment ina suit brought , 


by an alienee from the widow of the last male 
holder against a brother of her husband. It 
was heid thatthe Hindu Law of succession 
applied and that the widow had a Hindu 
widow's estate. But the learned Subordi- 
nate Judge who decided the suit took the 
view that there had been a partition be- 
tween the brothers. Exhibit 117 is a judg- 
ment of this Court confirming the decision 
of the. Courts below and holding the widow 
to be entitled to succeed to the estate of 
her deceased husband in preference to the 
agnates. It does not appear from the judg- 
ment who these agnates were. These judg- 
ments perhaps do not take us very far, but 
the one in the daughter's case, at any rate, 
is inconsistent with the defendant’s conten- 
tione On the other hand, there is no evi- 
dence that it has ever been held by any 
Court either that the principle of joint 
ownership and survivorship applies to this 
community, or that there is any custom of 
exclusion of females here which would de- 
feat the claim of plaintiff No. 1. 

` I therefore agree with the conclusions 
at which my learned brother has arrived 
and with the order which he proposes to 
make. I need only add in that connection 
that the view which the learned First Class 
Subordinate Judge (A. P.) appears to have 
taken (vide last paragraph of his judgment) 
that even if plaintiff No. 1 is entitled to a 
share she must sue for partition, and cannot 
maintain an administration suit, has not 
been supported in the arguments before 
us. Itis in fact conceded. that it is a mis- 


< taken view. 


Do. _ Appeal allowed. 
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; ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1369 of 1934 

October 29, 1936 
BENNET, J. 
BADRI PRASAD—DEFENDANT—ÅPPELLANT 
VETSUS | 
Musammat JANKI —PLAINTIFF AND ANOTHER 
—Derrenpant— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47—-Bar 
of suit~Execution sale~Death of judgment-debtor— 
Assets proving insufficient—Legal representative 
brought on record—Decree against assets in his hands 
—Objection that property sold was personal property 
—Held, objection was under s. 47 and separate suit 
was barred. 

In pursuance of a simple mortgage decree, ‘the 
property mortgaged waes sold and the sale proceeds 
were found insufficient. On the death of the judg- 
ment-debtor at this stage, his legal representatives 
were brought on record andadecree under O. XXXIV, 
T. 6, Civil Procedure Code, was obtained against the 
assets in his hands. His objection that the property 
sold was his personal property was disallowed and 
he was directed to bring a regular suit: 

Held, in a suit for declaration by the legal re- 
presentative that the property belonged to him, that 
his objection was one under s. 47, Oivil Procedure 
Code, and could not be treated as one under O. XXI, 
r. 58, and the order dismissing the objection wag 
appealable and no separate suit lay. Seth Chand 
Mal v. Durga Dei (1), followed. 


S. C. A. from the decision of the Addi- 
tional District Judge,Cawnpore, dated Sep- 
tember 28, 1934. 


Mr. S. N. Seth, for the Appellant. 

Mr. K. N. Malaviya, for the Respondents. 

Judgment.— This is a second appeal by 
Badri Prasad, defendant No. 1, against a 
decree of the lower Appellate Court grant- 
ing. a declaration that the plaintiff-respon- 
dent Musammat Janki is the owner of a 
house which appellant Badri Prasad had 
got sold in auction sale to respondent 
No. 2. Badri Prasad obtained a simple 
mortgage decree in Suit No. 397 of 1930 
against one Debi Dayal and the property 
mortgaged was sold and the sale proceeds 
were insufficient.. Debi Dayal died at this 
stage and under O, XXXIV, r. 6, as the lower 
Appellate Court finds, Badri Prasad obtained 
a decree against Musammat Janki, plaintiff, 
who is the step-mother of Debi Dayal. The 
decree was against the assets of Debi 
Dayalin the hands of Musammat Janki. 
The assets in question comprised the 
house in suit Musammat Janki made an 
objection that the house belonged to her 
personally as she had purchased it from 
Debi Dayal by a sale-deed, dated April 9, 
1930. Her objection was disallowed 
by the Execution Court and the Execution 
Court treated the objection as being one 
under O. XXI, r. 58, and directed Musammat 
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Janki to bring a regular suit. She brought 
the present suit which was dismissed by the 
trial Court and has been decreed by the 
lower Appellate Court. The main point taken 
on behalf of the. appellant is that under 
the Full Bench ruling reported in Seth 
Chand Mal v. Dur,a Dei (1), the objection 
of Musammat Janki should not have been 
treated under O. XXI, r. 58, but should 
have been treated as one under s. 47, 
Civil Procedure Code, and that an appeal 
lay from the order dismissing her 


objection, but noregular suit lay and there-. 


fore the present suit should be dismissed. 
It appears tome that the case is very 
similar to that reportedin the Full Bench 
ruling. Learned Counsel for the respon- 
dents ‘attempted to draw some distinction 
on the .ground that in the Full Bench 
ruling the person who was the legal repre- 
‘sentative, Musammat Durga Dei, had taken 
no objection to being made a representa- 
tive of the deceased judgment-debtor. She 
had been cited as a legal representative in 
her own person and as guardian of her 
minor son. The ruling, however, does not 
appear to attach weight to the fact that 
she tock no objection and no distinction 
would arise if she had taken an objection 
and her objection had been dismissed. 
The grounds on which the Full Bench 


ruling proceeded were that a.person who, 


was a legal representative was a person 
who was required to account to the Hxecu- 
tion Court for the assets of the deceased 
in the hands of the legal representative and 
that the isxecution Court was bound to 
enquire into the extent of those assets. 
The provision of law which applied at 
that time was s.. 234, Civil Procedure 
Code, and the words of that section have 
not been varied in the present section, 
s. 50, Civil Procedure Code. The ruling 
was. based on this point. as is shown 
at-p. 321* in the judgment of Straight, 
J. and at p. 323“ in the judgment of 
Sir John Edge, Chief Justice. In the 
latter judgment at the top of p. 324* 
there is a specific mention of the case 
where a legal representative would set up 
a claim that he is beneficially entitled by 
purchase. This is precisely the claim 
which has been set up by Musammat Janki 
in the present case. 

I find therefore that the present case 
cannot be distinguished from the case dealt 
with in the Full Bench ruling. In the 
Full Bench ruling the question was whether 
.. (1) 12_A 313; A W N 1890, 137 (F. BJ). 
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an appeal would lie from the orders in 
the Execution Court and it was held that 
those orders were passed under s. 244, 
Civil Procedure Code, which corresponds to 
the present s. 47, Civil Procedure Code, . 
and that-a subsequent separate suit would 
be barred. For these reasons I allow this se- 
cond appeal with ccsts and I dismiss the suit 
of the plaintiff with costs throughout. 
Permission is granted for a Letters Patent 
Appeal. 
N. Appeal allowed. 
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` RANGOON HIGH COURT 
Oriminal Appeal No. 997 of 1936 
August 20, 1936 
Roserts, C. J. AND Dunk ey, J. 
NGA SAN PE—APPELLANT 
Lersus 
EMPEROR—Opposite Party 

Penal Code (Act XLV of 1860), s. 84—No motive 
for murder—Whether proves insanity—Burden of 
proof—Burden not discharged—Conviction for mur- 
der, propriety of. 

Inadequacy of motive is not amatter which is con- 
clusive evidence of insanity, and although in a case 
of doubt it may perhaps assist in turning the scale 
one way orthe other, by itself it does not afford 
ay ioe evidence of mental derangement. [p. 396, 
col, 1. 

Where an accused charged with murder alleges that 
due to unsoundness of mind he did not know the 
nature of the Act, the onus is cast on the defence to 
prove that the accused was in fact, at the time of 
commission of the offence, insane. In the absence of 
such proof, the only course open to the Court is to 
convict the accused of murder. Reg, v. Michael Stokes 
(1), relied on. [p. 397, col. 2.] 

Cr. A. from an- crder of the Sessions 
Judge, Meiktila, dated July 27, 1936. 

Mr. J.N. Surty, for the Appellant. 

Mr E. W. Lambert, for the Crown. 

Roberts, C. J—This is an appeal by 
Nga San Pe who was convicted on July 27 
last, at the Sessions Court of Meiktila, of the 
murder of his wife and child at Hnangin on 
March 16 previously, and was sentenced to 
death. The facts of the case are not in 
dispute, and it is clear from the evidence 
that he inflicted a number of wounds upon 
his wife, 15 or 16, and about five wounds 
upon his child causing the death of each of 
them; but it is strenuously contended by 
tle defence, and Mr. Surty has put the case 
very persuasively, that he was unaccount- 
able at law for h's actions by reason of 
insanity. Section 105, Evidence Act, runs 
as follows: 


“When a person is accused of any offence, the 
burden of proving the existence of circumstances 
bringing the case within any of the General Excep 
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tions in the Penal Code, or within any special excep- 
tion or proviso contained in any other part ofthe 
same Code, or in any law defining the offence, is upon 
him, and the Court shall presume the absence of such 
circumstances,” 

thatis to say, when a man who is accused 
of niurder alleges that hy reason of un- 
soundness of mind he did not know the 
nature of the act, the burden of proof is 
upon him to show that he was in fact at the 
time of its commission insane. This rule 
isnot arule of Indian law merely, but is 
to be found in the judgment of Baron 
Rolfe in Reg. v. Michael Stokes (1), which 
_ was tried at the York Assizes as far back as 
` 1848, It was there laid down that: 

“Where the defence of insanity is set up, in order 
to warrant the jury in acquitting the prisoner, it 
must be proved affirmatively that he is insane; if the 
fact be left in doubt, and if the crime charged i in 
ed indictment be. proved, it is their duty to convict 

m.’ 


In that case Baron Rolfe pointed out 
that it was dangerous to say that a man must 
be insane because men fail to discern the 
motive for his act. It was a case where 
inadequacy of motive was strongly con- 
tended for, but in’ that case, and in many 
subsequent cases before and since the 
establishment of the Court of Criminal 
‘Appeal in England, it has been held over 
and over again that inadequacy of motive 
is not a matter which is conclusive evidence 
of insanity, and although i in a case of doubt, 
it may perhaps.assist in turning the scale” 
one way or the other, by itself it does not 
afford any strong evidence of mental 
derangement. ‘The motive for the .crime of 
murder is never sufficient and ‘always in- 
adequate. Its absénce in many cases, where 
the perpetrators of the crime have been 
sane, has been noticeable at least so far as 
could be „ascertained. In this case we 
cannot say why this man murdered his wife 
and child, or whether he had any quarrel 
or fancied grudge, or feeling of despair 
since the injury tohis hand, or what may 
have moved him. By itself it is not a 
matter which can enable the Court to decide 
the question of his sanity. If there were 
strong evidence of his insanity, the 
apparent absence of motive might be of 
more assistance than it is. The persons 
who might best speak as tothe appellant’s 
mental condition are his friends and neigh- 
bours and we look to see what they say. 
Lu Pu, who lives almost opposite to him 
and says there is only the village road 
between his house and the appellant's, says 
that he heard the sound of blows and a cry 
and went down from his house, and the 


(1) (1848) 3 Car. & Kir, 185. 
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accused chased after him abusing him. 
This witness was not hostile in any way to 
the appellant, and readily admitted that 
he borea good character, but added that 
he had never heard the appellant was 
Aung Si is another neighbour whose 
house is 80 feet away from that of the 
appellant. He heard San Pe’s mother shout 
out “Come, come,” and on going out he saw 
the appellant chasing Lu Pu witha da. He 
is another villager who has apparently no 
grudge against the appellant, for he gives 


-him a good character and saysit seems to 


him “he killed his wife and child through 
insanity. This is no doubt a charitable 
conclusion, but he also says: “I have never 
heard that the accused was ever insane.” 
Mg. Saing, another neighbour, * would 
like to say that this crime was the result 
of temporary insanity on account, presum- 
ably, of the absence of motive, but he 
says: 

“Previous to that (date of occurrence) I was at home 
and I have never heard of accused's insanity. Lama 
neighbour and I should have known if accused were 
insane,’ 

Another witness, Mg. Po -Gaung, who is 
the headman of the village, says: 

“I have known Sa Pe since childhood. He works 
honestly as a labourer. I have never heard of his 
insanity. If he was insane I would have known. 
ox . About five days before the occurrence 
accused came and asked me to divorce him from his 
wife ashe wanted to become a Pongyi. I advised 
himto consider the matter and he went away. He” 
was quitesane at the time. I thought he felt reli- 
giously inclined after staying in the Kyaung for 
some time for treatment of his dah cut wound which-he 
received by accident." 

All this body of evidence seems strongly 
to support the theory that the appellant was 
in his right senses, and, moreover, it is clear 
that when he had . committed: ‘this act there 
was a cry of “done, done,” and. he got inside 
his house; afterwards coming out again, 
and on being asked by the villagers to 
drop the da he did so. Then, according to 
Mg. Saing, he picked it up again and. said 

“there is only one life and not two,” after 
which he chased the villagers again. There 
does not seem to be any eye-witness who 
speaks of the appellant having acted ina 
way which would seem to show that he was 
suffering from insanity at the time he com- 
mitted the act. On the other hand, it is 
true that immediately afterwards he. showed 
great signe of melancholy and g Prerio. 
When arrested by the headman Mg. Ke, h 
said he did not know why he had killed his 
wife and child but thought they were his 
He glared here and there and 
gazed atthe sky at times, and the headman 
thought he was deranged. When he was 
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examined by the doctor a month later the 
doctor found that he was much depressed 
and inclined to be melancholic. He cannot 
assist one way or the other in telling us 
whether the appellant was insane at the 
_time of committing the offence or not. 
Against the presumption of sanity we 
have the evidence of some Pongyis who 
were called for the defence. U Ti Law Ka 


says: 

“on the 15th Lasok Tabodwe he cameto my Kyaung 
and asked me to give him some medicine saying that 
he was not of sound mind.” 

He also acted in a strange manner in the 
Kyaung, and the witness thought that he 
was mad. Prior to that, however, he had 
been to the witness for treatment for a da 
wound eon his thumb, and was of sound 
mind then, and subsequently for sore eyes 
and was of sound mind on that occasion 
also. The appellant's mother who was called 
as a witness for the- prosecution says that 
about three months before this tragedy 
took place the appellant received a da-cut 
on his thumb, and she thought his mind 
was deranged in consequence. It became 
worse in spite of his having been to the 
Pongyi Kyaung for treatment. Another 
Pongyi says that he was visited by the ap- 
pellant during the month of Tabaung, the 
next monthto Tabodwe, and the witness 
told him he was of unsound mind and 
should not become a Pongyi. 


The ground for the witness having said 
this was that he laughed without reason 
and talked at random. The witness is 20 
years of age only, and we do not think that 
his evidence carries the case very much 
farther. He is also a brother of the appel- 
lant. Another witness, Lu Doke, who is a 
cousin of the appellant's father, says that 
before the occurrence the appellant came to 
him and said that orders had been passed 
by the headman and ‘Township Officer to 
kill him and his wife and that he dared not 
stay at Hnangin any more. This evidence 
was given presumably to show that the ap- 
Pellant was suffering from delusions before 
the occurrence took place. It is un- 
corroborated and must be viewed with some 
caution in view of the issues involved in 
the case. Another defence witness, Mg. 
Sint, who is alsoa connection by marriage, 
says that the appellant looked restless 
and somewhat deranged on one occasion 
when he saw him, and that he was given 
cocoanut water and sugar which is generally 
prescribed for those who are of unsound 
mind, 

These are the circumstances of the case, 

' 
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and the doctor, although he was able to say 
that the appellant was fit to plead, was 
quite unable tothrow light upon the difficult 
question as to whether he could have been, 
or was likely to have been, of unsound 
mind at the time of the occurrence. Bear- 
ing in mind the burden of proof in cases 
of this character, itis enough for us to say, 
in our capacity asa Court of Justice and 
being obliged to administer the law which 
we have to administer, that we are of 
opinion that the defence did not fulfil the 
onus cast upon it of proving that the appel- 
lant was of unsound mind so as to be not 
responsible atlaw for the act which he 
committed at the time of committing it. 
We are of opinion, however, thal the defence 
has proved that this man was of somewhat 
unbalanced mind on different occasions and 
that he showed characteristics which in 
many respects were not normal. 

The evidence which the defence brought 
is at least consistent, so far as our medical 
knowledge goes, with the presence of 
certain forms of insanity which manifest 
themselves with great rapidity and the 
symptoms of which die away again with 
great suddenness. We think that, with the 
evidence which we have before us, the only 
course which we can take consistent with 
our duty is to confirm the finding of the 

‘Sessions Court and to uphold the sentence, 

but we also think that having regard to the 
doubt which must be felt as tothe exact 
nature of this man’s mental condition, 
certainly at present and pcssibly even 
extending to a time before the commission 
of the act, it isa case in which we ought 
respectfully to suggest to His Excellency 
the Governor in Council that it would bea 
fit and proper exercise of clemency ifthe 
sentence of death inthis case were not 
carried out. 

Dunkley, J.—I agree. 


D. Order accordingly. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 28 of 1935 
September 11, 1936 
SULAIMAN, C.J. AND Bennet, J. 
BABUNANDAN SINGH AND GCTHERS— 

DzrenpanTs—APPELLANTS 
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Agra Tenancy Act (III of 1926), ss. 268,273, 3— 
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tenancy and long possession—Reference to Revenue 
Court to determine if land was used for agricultural 
purpose—Propriety of—Agriculture, if inciudes grow- 
ing of vegetables—Growth of bananas, if agriculture— 
Secgnd appeal —Error or defect, nature of, to sustain 
second appeal—Civil Procedure Code (Act V of 
1908) ,s. 100. 

Under s. 268, Agra Tenancy Act, an objection that 
the suit wasinstituted in the wrong Court should 
not be entertuined by the Appellate Court unless it 
was taken in the Court of first instance. Where, 
therefore, the objection is merely that the Munsif 
who had jurisdiction made an error of procedure 
in referring an issue to the Revenue Court, the objec- 
tion cannot be maintained, 

In a suit for ejectment and possession of lend 
against the defendant as trespasser, defendant 
pleaded that he paid rent annually to the plaintiff 
-and that he wasin possession of the land since long, 
the: Court made a reference to the Revenue Court 
to determine whether the land was used for agricul- 
tural purposes : 

Held, that the reference was properly made under 
s. 273. Bhanesh Chandra Singh v. Babunandan Singh, 
158 I. ©. 231, reversed. 

Agriculture includes horticulture which is 
gardening, and in the broad sense includes growing 
of vegetables. Although the growth of bananas on 
land is not grove land, as bananas are mentioned in 
the Act, the growth of bananas would be agriculture. 
[p. 440, col. 2.] 

Fora second appeal, it is not sufficient to show 
that there was a defect in the procedure of the 
trial Court. It is necessary to show that the alleged 
defect in procedure may possibly have produced 
error or defect in the decision of the case upon the 
merits by the lower Appellate Court. |p. 399, col. 2.] 

L. P.A. against an order of Mr. Justice 
Bajpai, dated Jauuary 10, 1935, and reported 
as 158 Ind. Cas. 231. - . 

Messrs. Shiva Prasad Sinha and K. L. 
Misra, for the Appellants. 

Mr. Haribans Sahai, for the Respon- 
dents. 


Judgment.—This is a Letters Patent 
Appeal by the defendants against a decree 
of a learned single Judge of this Court 
under the following circumstances: Plain- 
tiff No. 1 brought a suit in the Court of the 
Munsif asking for possession of certain 
fallow land, trees and bamboo clumps 
from the defendants. The plaintiff set 
out that he was the lessee (otherwise 
thekadar) of the entire 16 annas zemindari 
under the lease of December 19, 1919, of the 
whole of the mauza and he stated that in 
part of a certain sub-number 384-1 in the 
abadi, the house of one Ganesh hed stood 
and that 8 years ago Ganesh had gone 
away to another village and the zemindar 
of the village entered into possession of 
the ruins of the said house. The plaint 
was brought in 1931 and it is clear that by 
zemindar the plaintiff did not mean 
himself but meant that the zemindar pre- 

-vious to this theka had entered into pss- 
session. The plaint proceeded to say that 
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there were jackfruit trees and bamboo 
clumps and a nim tree on this fallow land 
and in para. 5 it is set out that recently the 
defendants without the consent of the 
zemindar had planted some mircha and 
bhanta on the fallow land and plaintiff No. 
l had let this portion ofland to plaintiff 
No. 2 for the construction of a house, but 
the defendants interfered with this construc- 
tion and forcibly erected a thatched struc- 
ture and proceeded to plant bananas.. The 
boundaries of the plot were given. The 
written statement of the defendant pleaded. 
in para. 2 that the house of the defendants 
had been situated on a poriton -of the 
land in question fora very long time. Now 
the land in question was referred to as 
384-1 whichis admitted to be a considerable’ 
area of the abadi and para. 2 of the 
written statement proceeded to say that on 
another portion a nim tree, jackfruit, bana- 
nas, babul trees, bamboo clumps and 
rubbish heap belonging tothe defendants 
have been in existence for along time and 
on @ portion of the land vegetables, etc., were 
grown; that Ganesh had gone away more 
than eight years ago and that the defend- 
ants had been in possession and occupa- 
uon of the said land on payment of a rent 
of Re. 1-0 9 annually for a longtime. On 
May 2 the parties made oral . statement 
under O.X,rr:1 and 2, and the plaintiff's 
pairokar made an admission that there 
were chillies and brinjals, that in vege- 
tables grown onthe land by the defendants 
and this was repeated by the defendant 
who further stated that the land had been 
taken for agricultural purposes; it had been 
taken for the purpose of tethering cattle, 
planting trees and growing vegetables; no 
grain hed been sown; that the defendants 
had got preceeds of rent for theland in 
question which was Re. 1-03 and that the 
area was 18 acres and the defendants had 
been in possession ofthe land fora long 
time. The defendant, however, proceeded 
to give boundaries, three of which are 


‘different from the boundaries in the plaint. 


Now there is, therefore, a certain amount of 
confusion in the mind of the defendant as 
to what precisely was the portion of land 
intended in the plaint and the plaint did 
not have any map attached to it to show 
what portion of land was meant. 

\ As the Court found on May 2, that the 
pleading of the defendant was not quite 
clear on the point as to whether the defen- 
dant was pleading tenancy and whether 
an issue regarding it should be sent to 
thejRevenue Court, the case was adjourned 
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for the purpose of a clear pleading. Two 
days later, on May 4, 1931, the defendant 
made his case clear by putting in an 
application that he was an agricultural 
tenant and thats, 273 applied and that an 
issue should be referred to the Revenue 
Court. Accordingly the Munsif referred 
the issue to the Revenue Court and the 
Revenue Court framed certain issues of 
which No.1 was whether the defendants 
are tenants of the plaintiffs in respect of the 
pict in dispute, and on this issue, the 
Revenue Court came to the finding that 
the defendants were tenants of the plaintiff 
of the plot indispute. The Civil Court, 
therefore, dismissed the suit which had 
been brought against the defendants as 
trespassers. The plaintiffs then filed an 
appeal before the District Judge. ‘The Dis- 
trict Judgehad all the necessary materials 
before him on the record, as among other 
things, a Commissioner had been appointed 
to go to the plot to make an inquiry and 
he had prepared a map and given a 
report on the nature of the land. The 
lower Appellate Court came to the ccnclusion 
as follows:— 

“Coming to the merits of the case, I think that the 
respondents are the tenants ofthe plot as found by 
the Revenue Court...... The portion of the abadi 
plot in dispute is No. 384-9. It is recorded in the 
name of the father of respondent No. 1. He was re- 
corded asa non-occupancy tenant and subsequently 
as a tenant of lz years’ standing. The rent of that 
plot is paid along with the rent of other agricul- 
tural land. It is now urged that the lahd in suit is 
~ really not the plot No, 384-9 but another contiguous 
to it. A commissson was issued by the Revenue 
Qourt to detemine the same. I agree with the 
Revenue Court that the rent is paid forthe plot of 
land No. 384-y and not for the portion of the abadi 
land on which the respondents’ house stands. The 
Khataunt of 1322 shows that the father was a tenant 
of 12 years’ standing in that plot. The 1ent of the 
said plot is Re.1-0-3 which is not said to be the 
ground rent of the site of the respondents’ house. 1 
do not believe this. The plot of land is an agricul- 
tural land and is used tor the cultivation of vege- 
tables from over 1Zyeais and the respondenis have 
beenrightly found to betenants of the.same. The 
appeal is, therefore, dismissed.” 


-Now in second appeal it was urged that 
the land was not an agricultural holding 
and the provisions of s. 273, Agra Tenancy 
Act, coulda not apply and that the proce- 
dure adopted by the- trial Court was not 
warranted and that the case, had not been 
legally determined by the Courts. This 
plea has been accepted by the learned 
single Judge and he- has. ordered that the 
- case should be remanded to-the Court of” 
hist instance fcr disposal on the merits. 
lvis against this order that the defendants 
. have come in. appeal. One -difficulty- in 
¢ 


-sibly have produced error 
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this matter is that even if the allegation 
were correct thatthe Munsif should not have 
made a reference under s. 273, Agra Ten- 
ancy Act, still the case on the merits was 
before the learned District Judge and he 
has come to a finding on the merits and it 
is not alleged that there was any error of 
procedure in the Court of the District Judge. 
Now what was before the learned single 
Judge of this Courtwas a second appeal 
under s. 100, Civil Procedure Code. That 
section lays down in sub s. (1) that an 
appeal may lie on the following grounds: 
(a) the decision being contrary to law or to 
some usage having the force of law; (b) 
the decision having failed to determine 
some material issue of law or usage having 
the force of law. Neither of these is alleged. 
The only temaining ground is sub-s. (e) 
which is as follows:— 

“(c) A substantial error or defect in the proce- 
dure provided by this Code .or by any other law 
for the time being in force which may possibly 


have produced error or defect in the decision of 
the case upon the merits," 


Now, it is not sufficient to show that 
there was a defect in the procedure of the 
trial Court. It is necessary to show that 
the alleged defect in procedure may pos- 
or defect in 
the decision of the case upon the merits by 
the lower Appellate Court. The learned 
single Judge has not found that there may 
have been any error or defect in the 
judgment of the learned District Judge 
from what he considers an error of proce- 
dure on the part of the Munsif. As the 
learned single Judge has not stated that 
such a possibility exists, we consider that 
for this reason alone his decree shuld 
be set aside. We may also refer to s. 263, 
Agra Tenancy Act, which provides that if 
a suit is instituted in the Civil or R evenue 
Court, and an appeal lies to the District 
Judge or the High Court, an objection 
that the suit was instituted in the wrong 
Court shall not be entertained by the 
Appellate Court unless such objection was 
taken inthe Court of first instance; but 
the (Appellate) Court shall disp se of the 
appeal as if the suit had been instituted in 
the right Court. In the present case the 
objection taken is merely that the Munsif 
in whose Oourt there was no want of 
jurisdiction made an error of procedure in 
referring an issue to the Revenue Court. 
On the principle of s. 268 we consider that ag 


-the Distiict Judge has had the case fully be~ 


fore him, no such objegtion can be maintained 
as regardsa reference by an“ error, We 
now come to the question of whether the 


° 


‘occupation of the 
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Munsif did or did not make an error in 
making a reference to the Revenue Court. 
Section 273 (1) provides : 

“Tf.in any suit relating- to an agricultural holding 
instituted in a Civil Oourt the defendant pleads 
that he holds such land as the tenant of the plain- 
tiff or of a person in possession holding from the 
plaintiff, the Oivil Court shall frame an issue on 
the plea of tenancy and submit the record to. the 
appropriate Revenue Court for the decision of that 
issue only.” : 

The argument of the learned Counsel is 
that the Munsif was wrong in ‘holding that 
this suit related to an agricultural holding 
and he further argues that he was wrong in 
holding that the defendants pleaded that 
they held theland as'tenants of the plain- 
tif. His argument on the second point 
is that the defendants did not speci- 
fically state that they were tenants of the 
plaintiff. Now in the plaint para. 1 it 
was set out that the plaintiff was the 
lessee of the 16 anna zamindari. This was 
admitted in para. 1 of the written state- 
ment. In para. 3 of the additional pleas 
of the written statement the defendants 
pleaded : : 

“The defendants have been in possession and 
said land on payment of 
a rent of Re, 1-0-9 annually. The plaintiffs’ 
allegation that the defendants have recently en- 
tered into possession thereof as trespassers is 
quite wrong.” . 


This pleading is that the defendants-pay 
rent for this plot of land. Taken with his 
pleading in para. 1 that the plaintif isa 
lessee of the 16 anna zamindari 
pleading must be taken to mean that the 
tent of Re. 1-0-9 is paid annually. to the 
plaintiff and that the defendants are the 
tenants of the plaintiff. Learned Counsel, 
however, endeavoured to substantiate his 
point by a reference to a ruling reported 
in Rikhai Rai v. Sheopujan Singh (1): This 


ruling deals with a somewhat-complicated - 


case in which the defendant had a -lease 
in perpetuity from one Musaemmat Atrajo 
Kuer, the mother of the plaintiff. and 
the plaintiff, Masammat Sheo Kuer, was the 
daughter of Musammat Atrajo Kuer. The 
plaintiff died during the pendency of the 
suit and thereupon a respondent Sheo 
Pujan Singh as reversionary heir of the 
last male owner was placed on the record 
in place of the plaintiff. On p. 962* it is 
is stated: - 

“The defendant Rikhai Rai in his written state- 
ment did not allege that he was a tenant_ of the 
plaintiff. He simply stated that he wasin posses- 
sion of the land in question as a tenant and that the 
plaintiff was the owner snd zamindar.” > - 


A) 7A. L. J. 920; 7 Ind. Cas. 97. 
*Page of 7 A, L: J.—[LBd.] 
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No issue was referied under s. 202, 
Act IL of 1901, from the Civil Court to 
the Revenue Court, and this Court in 
appeal held that it was not necessary on 
those p'eadings to makea reference. The 
reasoning inthis judgment is somewhat 
obscure and we do not consider that it 
was meant toapply to a case like the 
present. In our opinion in this case the 
clear pleading of the defendants is that 
they were tenants of the plaintiff. We now 
turn:to the next point urged in regard to 
s. 273,. sub-s. (1) of the Tenancy Act, 
namely, that the Munsif was wrong in 
considering that the suit related to an 
agricultural holding. Learned Counsel draws 
a distinction between the cultivation of 
vegetables and the cultivation of* other 
crops. Now apparently he derives some of 
his ideas on this point from the legal ideas 
of t e defendant as put forward in his 
statement of May 2, 1931. It is quite 
true that in that statement the defendant 
said that the land was not taken for agri- 
cultural purposes and proceeded to say 
that it was taken for the purpose of 
growing vegetables and that grain had 
“mot been sown Apparently, therefore, learn- 

“ed Counsel was relying on the legal 
ideas of the defendant; but we are not 
tied downin our principles of legal con- 
‘struction tothe ideas of a defendant. In 
- Webster’s Dictionary ‘agriculture’ is de- 
fined as: h 

“The art or science of cultivating the ground, in- 
cluding harvesting of crops and rearing and 
management of live-stock, tillage, husbandry, 
farming ; in a broader sense, the science and art 
of the production of plants and animals useful to 
man;. including to a variable extent the prepara- 
‘tion of these products for man’s use. this 
-broad use it. includes farming, horticulture and 
forestry, together with such subjects as butter and 
- cheese making, sugar making, ets.” 

For our purpose it is sufficient to note 
that this definition includes horticulture 
which is gardening. The growing of these 
vegetables is gardening, and’ therefore 
‘agriculture’ in the broad sense in Webster's 
-Di stionary does include the growing of 
vegetables. We may also notice that the 
definition of grove land in s. 3, sub-s. (15), 
Explns: I and II rules out from grove 
land various things, -such as bananas and 
papitas and small fruit trees. In the 
-present case it is stated -that bananas 
are grown on the ground in question. 
-Although -the growth of bananas on land 
is not grove land, as bananas are mention- 
ed in -the Act, we conclude that the 
„growth of bananas would be argriculture 


-~ The- question -has-been carefully examined 
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by the Commissioner and the Revenue 
Court and the District Judge and they 
have all come tothe conclusion that this 
land is agricultural land. This is a ques- 
tion of fact and we do not consider that 
it. is now open to dispute the point. On 
the pleadings before the Munsif he came 
to the conclusion that the land was agri- 
cultural land. In such a case it is not 
for the Civil Court to take evidence on 
the point, but reference is made under 
8 273 on the pleadings alone. We there- 
fore consider that! the learned Single 
Judge of this Court was not correct in 
holding that no reference should have 
been made. We may mention that the 
learned Judge states : 

“No plea was taken that the suit related to an 
agricultural tenancy and the defendants were the 
tenants thereof; it was not gaid ‘that the record 
should be sent to the Revenue Court for the deci- 
sion of the issue as to whether the defendunts held 
the land as the tenants of the plaintiff.” 


On the contrary, the application of 
defendants on May 4, 1931, did make 
these allegations. The issue framed by 
the Munsif was wide enough to cover the 
matter. We may also refer to a Full 
Bench case on this point of the interpreta- 
tion of s. 273, Manohar Singh V. Sheo Saran 
(2). For these reasons we allow this Letters 
Patent Appeal and we set aside the decree 
of the learned Single Judge of this Court 
and we restore the decree of the learned 
District Judge with costs. 

N. Appeal allowed. 

(2) A. I.R. 1927 All. 369; 103 Ind. Cas. 271; 25 A. L 
J. 545 (F. B.) 


OUDH CHIEF COURT 
Second Execution of Decree Appeal No. 10 
of 1935 
January 15, 1937 
NANAVUTTY AND Zra-UL- Hasan, JJ. 
Choudhary GAJRAJ SINGH— 
APPELLANT 
versus 
Choudhary DEBI SINGH -RESPONDENT 


Execution— Decree transferred to Collector— Powers. 
conferred on Court executing decree do not pass to 
Collector— Court which passed decree has power to 
hold inquiry whether or not decree has been satisfied 
~—Civil Procedure Code (Act V of 1908), s. 47. 

After a decree has been transferred for execution 
to the Collector, the powers conferred by the Code 
of Civil Procedure on the Court executing the dec- 
ree remajn with that Court, and do not pass to the 
Collector. Nor do the provisions of the Revenue 
Manual bar the jurisdiction of the Civil Court which 
has passed a decree from holding an inquiry whether 
or not thedecree has been fully satisfied.’ Where, 
therefore, the decree-holder has certified payment by 
mistake or through fraud of the judgment-debtor 


1674-51 & 52 
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and the case has been struck off as fully satisfied, by 
the Collector, the trial Court has jurisdiction to deal 
with the decree-holder's application under s. 47, 
Civil Procedure Code. Mohammad Said Khan v. 
Payag Sahu (1), distinguished, Hiromal v. Pin- 
danmal (2), Arjuna Bin Raghu Narole v. Krishnaji 
Venimadhav Walimbe (3) and Marahmat Hussain 
v. Oudh Commercial Bank, Ltd. (4), relied on. 


S. Ex. of D. A. against an order of the 
Additional Subordinate Judge, Unao, dated 
December 7, 1939. 

Mr. D. K. Seth, for the Appellant. 

Messrs. G. Hassan and Iftikaar Hussain, 
for the Respondent. 


Judgment.—This is a decree-holder’s 
second appeal against an order of the 
learned Additional Civil Judge of Unao. 

The facts are that the appellant obtain- 
ed adecree for money against the respond- 
ent and applied for execution ofhis decree 
by attachment and sale of the judgment- 
debtor’s property. The decree was trans- 
ferred to the Collector for execution under 
s. 68 of the Code of Civil Procedure, on 
February 20, 1932. While proceedings were 
going on in the Court of the Collector, the 
judgment-debtor on January 21, 1933, filed 
a receipt purporting to have been execut- 
ed by the decree-holder for a sum of 
Rs. 1,800 and saying that the balance of 
the decretal amount had been remitted by 
the decree-holder. On the same date the 
decree-holder filed an application praying 
that effect be given (amai daramad kar 
diya jawe) to the receipt filed by the judg- 
ment-debtor. On this the Court ordered the 
case to be filed as fully satisfied. After a 
short time the same day, however, the dec- 
ree-holder putin another application say- 
ing that he had given a receipt for 
Rs. 50 only to the judagment-debtor and 
he had given him time for payment 
of the balance till February 1933, and that 
it was this receipt for Rs. 50 that he meant 
by his application to be given effect to. On 
this the following order was passed by the 


officer: : 5 i 
aale have already passed orders in this execution 
case. If the receipt is a forged one, the applicant may 


seek remedy in proper Court." 
The decree-holder vrer upin on J ee 
96, 1933, put in an application in the 
re of the Munsif, Safipur, which had passed 
the decree and in that application also he 
stated that he had received Rs. 50 only from 
the judgment-debtor and that only this 
payment should be noted. The learned 
Munsif held an inquiry and came to the 
conclusion that the decree-holder'’s state- 
ment was true and that the receipt filed by 
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the judgment-debtor was a forgery. He 
also ordered notices to issue against the per- 
sons connected with the receipt to show 
- cause why they should not be prosecuted. 
The judgment-debtor filed an appeal against 
the finding of the learned Munsif and the 
learned Additional Civil Judge held that 
as the decree had been transferred for exe- 
cuticn to the Colleectcr, the order of the 
trial Court was without jurisdiction and 
that the decree-holder’s appiication under 
s. 47 of the Code of Civil Procedure was 
not maintainable. Jt ia ag: instilis cider 
that the present appeal has been filed. 

We have heard the learned Counsel for 
the parties at length, and considered the 
cases relied on by them and we are defi- 
nitely of opinion that this appeal must be 
- allowed. Most of the cases cited by the 
learned Counsel do not touch the point which 
is for decision before us and we shall refer 
only to those cases which havea bearing 
on the question. 

The case which the learned Counsel for 
the judgment-debtor laid great stress on 
is that of Muhammad Said Khan v. Payag 
Sahu, I. L. R. 16 All. 228 (1), but all that 
was held in that case was that after a dec- 
ree has been sent to the Collector for exe- 
cution, a joint applicaticn made by the 
parties embodying the terms settled het- 
ween them was properly. made-to the Col- 
lector who was “the Court whose duty it is 
to execute the deciee” within the meaning 
of s. 258 of the Code of Civil Procedure (cor- 
responding toO. XX1, r. 2 of the present 
Code). The real question in that case was 
whether an acknowlecgment contained in 
such an application saved limitation in 
respect of execution of the decree under 
ss. 19 and 20 of the Indian Limitation Act. 
It is obvious that when a decree is being 
executed by the Collector, it is he to whom 
an application setting out the terms of a 
comprcmise should be presented. This does 
not and cannot mean that once the Collec- 
tor has filed an execution case as fully 
satisfied, the Court which passed the decree 
is precluded from deciding whether or not 
the decree has actually been fully paid up. 

In the case of Hiromal v. Tindanmal, 
A. I. R. 1933 Sind 112 (2), it was held that 
there is nothing in the Code or the rules 
framed thereunder to warrant the sugges- 
tion that the (Civil) Court is divested of its 
powers of holding an inquiry into the ques- 
tion whether the amount of the decree has 

(1) 16 A 228; A WON 1884, 55. 

(2) A I R 1933 Sind 112; 142 Ind. Oas. 579; 26S L 
R 506; Ind. Rul. (1933) Sind 110, 


GAJRAJ SINGH V. Dest sinew (OUDH) 


167 10 


been satisfied or not orto order a further 
execution when the Collector has returned 
the papers under an erroneous belief that 
the whole amount has been liquidated. 

In the case of Arjuna Bin Raghu Narole 
v. Krishnaji Venimadhav Walimbe, I. L. R. 
38 Bom. 673 (3), relied on by the learned 
Counsel for the judgment-debtor himself it 
was held that as soon as the Collector has 
exhausted all the powers of execution con- 
ferred upon him byr. 14, framed under 
s.70 of the Code of Oivil Procedure, then 
any. Matters rc quiring to be dene and usual- 
ly regarded asin execution must be done 


- by the Court which made the decree. The 


judgment of Beaman, J., in this. case is 
very illuminating and as it refers to the 
case of Mohammad Said Khan wv Payag 
Sahu, I. L. R. 16 All. 228 (1), also we may 
usefully quote the following passage from 
it :— 

“I agree that in principle there could not be two 
Courts executing the same decree at the same time, 
and this appears to me to have been the reason under- 
lying Burkitt, J.'s decision in Mohammad Said 
Khan v. Payag Sahu, I.L. R. 16 All. 118 (1). But 
when we examine the rules framed unders. 70and 
it is under those rules alone that the Collector 
exercises his powers, ‘it will be seen that in the exe- 
cution of the decree he is authorised to do certain 
number of necessary acts, while onthe other hand 
his powers are much less extensive than those con- 
ferred upon an ordinary Court executing its own 
decree under O. XXI. So that while I do not 
demur to the principle I have stated, namely, that 
after a decree has been transferred to a Collector 
the Court which passed that decreeis for the time 
being functus officio for all purposes of execution, I 
also say that as soon as the Collector has exhaust- 
ed all the powers of execution conferred upon him 
by r. 14, framed under s. 70, then any matters re- 
quiring to bedone and usually regarded as in exe- 
cation, such as those provided for in rr. 97 to 108, 
for example of O. XXI, must be done by the Court 
which made the decree Otherwise there might 
certainly arise situations in which parties have 
suffered wrong at the hands of a Collector tied down 
by the rules conferring uponhim very restricted 
powers, and yet be entirely without redress.” 


Under s.47 of the Code of Civil Proce- 
dure it is the Civil Court executing the 
decree that must decide all questions arising 
between the parties relating to the execu- 
tion, discharge or satisfaction of the decree 
and it was held by a Bench of the Allah- 
abad High Court in Marahmat Hussain v. 
Oudh Commercial Bank, Ltd., A. I. R. 1931 
Ai]. 320 (4), that after a decree has been 
transferred for execution to the Collector, 
the powers conferred by the Code of Civil 
Procedure on the Court exccuting the dec- 


(3) 38 B 673; 26 Ind. Cas 266; A I R 1914 Bom. 252 
16 Bom. L R 637 : 

(4) AI R1931 All, 320: 133 Ind. Cas, 609; (1931) A 
L J 166; Ind. Rul, (1931) All, 721, : 
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ree remain with that Court, 
pass to the Collector. 

The learned Civil Judge has also refer- 
red to paras. 972 to 979 and 996 and 1011 
of the Revenue Manual in support of his 
opinion that the order of the Collector was 
final and could not be interfered with by 
the Civil Court but none of these para- 
graphs bears out the learned Judge's find- 
ing. Paragraphs 972 to 979 and in fact some 
thers following 979, only lay down the 
procedure which the Collector is required 
to follow in cases in which decrees have 
been transferred to him for execution. 
Paragraph 996 is similar in its provisions 
to O. XXI, r. 89 of the Code of Civil Pro- 
cedure and enables the judgment-debtor to 
get the sale set aside by an application 
to the Collector on payment of the decretal 
amount and para. 1011 refers to certain 
orders made by an Assistant Collector 
against which an appeal lies to the Collec- 
tor and by the Collector in which case an 
appeal lies to the Commissioner. None of 
these paragraphsof the Revenue Manual 
bars the jurisdiction of the Civil Court 
which has passed a decree from holding an 
inquiry, whether or not the decree has been 
fully satisfied. As pointed out by Beaman, 
J.in Arjuna Bin Raghu Narole v. Krishna- 
ji Walimbe, I. L R. 38 Bom. 673 (3), it is 
inconceivable that the legislature should 
have intended thatin acase like the pre- 
sent in which a decree-holder has certified 
payment by mistake or through fraud of 
the judgment-debtor and the case has 
been struck off as fully satisfied by the Col- 
lector, there should be no remedy left open 
to the decree-holder. It was argued that 
- in order to get redress in such a case, the 
decree-holder should bring a regular suit 
but if he should bring such a suit, he will 
be met by an objection that the question 
being one of discharge or satisfaction of 
the decree, the suit is barred by s. 47 of 
the Oode of Civil Procedure. The argument 
in fact admits that the eventual remedy 
in acase like this 
Court, and if that is so, we fail to see why 
the matter, which undoubtedly relates to 
the discharge or satisfaction of the decree, 
should not be dealt with by that Court 
under s. 47 of the Code of Civil Procedure, 
and this is exactly the manner in which 
the decree-holder sought redress by the 
present appliction. 

We are, therefore, of opinion, that the 
learned Judge of the lower Appellate Court 
was wrong in holding that the trial Court 
had no jurisdiction to deal with the decree- 


and do not 
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holder's application under s. 47 of the Code 
of Civil Procedure. f 

As the judgment-debtor's appeal was 
allowed by the lower Court upon a preli- 
minary point on which we hold contrary 
opinion, we should have sent back the ap- 
peal tothe Oourl below for hearing on 
the merits but for the fact that the learned 
Civil Judge has agreed with the trial Court 
in its finding that only Rs. 50 and not 
Rs. 1,800 were paid to the decree-holder. It 
is not, therefore, necessary to send the case 
back fora finding on the merits. 

The result is that we allow this appeal 
with costs, and setting aside the order of 
the learned Additional Civil Judge, restore 
that of thé trial Court. 

N. Appeal allowed. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 186 
of 1936 
July 9, 1936 
Boss, J. 
Musammat RANGI AND ANoTHER— 
APPLICANTS 
versus 
EMPEROR - Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 109, 
112, 123—Order specifying period of imprisonment 
in defoult—Legality of—Imprisonment under s. 123 
(6)—Order, how to be made—Imprisonment under 
s. 109 should be simple in absence of special rea- 


sons. 

Section 109, Criminal Procedure Oode, merely re- 
quires a Magistrate to issue a notice and does not 
empower him to pass the final order. This is done 
under s.118, which inits turn is dependent upon 
the order passed under s. 112. All that the final 
order can contain isa direction to furnish security 
to be of good behaviour for a period which cannot, 
in any case, exceed one year, and which must not be 
beyond that specified in tne order under s. 112. Any 
order which specifies a period of imprisonment - in 
in default is to that extent illegal. 

No person committed to prison under s. 120 (1) 
can be detained there if he furnishes the security 
required of him after hiscommitment. Consequent- 
ly, an order stating that he should suffer a period 
of imprisonment in default is illegal. 

Under s. 123 (6), Oriminal Procedure Code, im- 
prisonment can be either rigorous or simple, and 
ordinarily the order with respect to this should be 
made along withthe order under s. 123 (1), Orimi- 
nal Procedure Code, for commitment to prison. 

Section 109, Criminal Procedure Code, is a preven- 
tive and not ə punitive section, and so, in the ab- 
sence of special reasons, thetype of imprisonment 
should be simple. 


Reference by the Additional Sessions 
Judge, Amraoti, dated April 1, 1936, in 
Or. A. 130 of 1936, confitming the order of 
the Court of the Sub-Divisional Magistrate, 
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Amraoti, dated February 22, 1936, in Cr. C. 
No. 3 of 1936. 

Order.—Proceedings were taken under 
8.°109 (a) and (b) of the Code of Criminal 
Procedure against Musammats Rangi and 
Kamini calling upon them to show cause 
why they should not execute bonds with 
sur ties for good behaviour for a period 
not exceeding one year. 

The order of the Magistrate did not 
contain any direction for the imprison- 
ment to be suffered by them on their 
failure to produce the requircd berds. So 
the Appellate Court fixed a period of 6 
months. This the learned Additional 
Sessions Judge says is an accidental s'ip 
for one year. So he has submitted the 
proceedings to this Court asking it virtually 
to enhance the period to one year. 

The Magistrate’s order was in accord- 
ance with law and itis the learned Addi- 
tional Sessions Judge who has gone wrong. 
Section 109, Criminal Procedure Code, 
merely requires a Magistrate to issue a 
notice and does not empower him to pass 
the final order. This is done under s. 118, 
which in its turn is dependent upon the 
order passed under s. 112. All that the 
final order can contain is a direction. to 
furnish security to be of good behaviour 
for a period which cannot, in any case, 
exceed one year, and which must not be 
beyond that specified in the order under 
s. 112. Any order which specifies a period 
of imprisonment in default is to that extent 
illegal. 

The penalty for a failure to furnish 
security is given in s. 120 (1), Oriminal 
Procedure Code. The non-applicant must 
then be committed to prison until the 
period for which he was required to give 
security expires, or until within such period 
he furnishes .the necessary security, It is 
evident from this that no person com- 
mitted to prison in this way can be detained 
there if he furnishes the security required 
of him after his commitment. Conse- 
quently, an order stating that he should 
suffer a period of imprisonment in default 
is illegal. 

J, therefore, set aside the order of the 
learned Additional Sessions Judge, in so 
far as it directs non-applicants to he 
detained in prison fora period of six months. 
Their detention will be in accordance with 
the provisions of s. 123 (1), Criminal Pro- 
cedure Code. 

The only point the learned Magistrate 
has overlcoked was the nature of the im- 
priseoment to be suffered. Under s. 123 
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(6), Criminal Procedure Code, this can be 
either rigorous or simple, and ordinarily 
the order with respect to this should be 
made along with the order under s. 123 (1), 
Criminal Procedure Code, for commitment to 
prison. 

The learned Additional Sessions Judge has 
ordered the non-applicant to suffer rigorous 
imprisonment but has given no reasons for 
this. Ido not think that is reasonable in 
the case of persons who have not been 
convicted of any <firnce. Section 109, 
Criminal Procedure Cude, is a preventive 
and not a punitive section, and s), in the 
absence of special reasons, the type of im- 
prisonment should be simple. 

I set aside the order of the Additional 
Sessions Judge on this point and direct 
that the imprisonment shall be simple and 
not rigorous. 


N. Order set aside. 


eae 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 9 of 1936 
July 31, 1936 
GUHA AND BARTLEY, JJ. 
SAMSER ALI CHOUDHURY AND OTHERS 

— DEFENDANTS— APPELLANTS 


versus 
HAJI ARAF MUHAMMAD TALUKDAR— 
PLAINTIFF—RESPONDENT 

Bengal Tenancy Act (VIII of 1885), ss. 178, 179, 
Proviso—Arrears of patni rent - Interest on arrears 
—-Whether regulated by terms of engagement or 
statute, 

Payment of interest on the arrears of patni rent 
is to be regulated by the terms of the engagement 
between the parties, and not by s. 178 or the proviso - 
tos. 179 of the Bengal Tenancy Act. Monoranjan 
Rai v. Munshi Selam-ud-din Ahmed Choudhuri (1), 
followed. 

L. P. A. preferred on March 23, 1936, 
the judgment of Mr. Justice 
Jack, dated February 25, 1936, in Appeal 
from Appellate Decree No. 1230 of 1934, 

Dr. Nares Chandra Sen Gupta, Mr. 
eared? Chakravarti, for the Appel- 
ants. 

Mr. Nirod Bandhu Roy, for the Res- 
pondent. 

Judgment.—This is 
the Letters Patent, directed against 
the decision of cur learned brother 
Mr. Justice Jack, dated February 25, 1936, 
affirming the decrees passed by the lower 
Courts in a suit for recovery of arrears of 
rent with interest, on the rasis of a patni 
patta. The question for consideration 
before the lower Courts and before our 


an appeal under 
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learned brother Mr. Justice Jack in second 
appeal, related only to the question as to 
whether the plaintiff in the suit in which 
this appeal arises was entitled to interest 
on the patni rent at the rate stipulated in 
the kaubliyat, that is, at the rate of 64 per 
cent. per month or 75 per cent. per annum. 
The question resolved itself into this whether 
the laudlord of a patni could realise more 
than 124 per cent. as interest on arrears 
of rent, regard being had to the provisions 
contained in s. 67 of the Bengal Tenancy 
Act. It appears to us that the decision 
on the question raised in this appeal is 
concluded by authority, so far as this 
Court is concerned, of the decision in the 
case of Monoranjan Rai v. Munshi Selam- 
uddin Ahmed Choudhuri (1), in which it 
was held, on cunsiderati n of the material 
provisions contained in the Patni Regula- 
tion (Regulation VIII of 1890) that in view 
of ss. 2 and 3 of the Patni Regulation and 
s. 195 (e) of the Bengal Tenancy Act, the 
matter of payment of interest on the arrears 
of patni sent is to be regulated by the 
terms of the engagment belween the parties, 
and not by s. 178 or the proviso tos. 179 
of the Bengal Tenancy Act. Our learned 
brother Mr. Justice Jack in his judgment, 
against which this appeal is directed, 
relied upon the decision of this Court to 
which reference has just been made, and 
has given his own reason for coming to 
the conclusion, which is entirely in con- 
sonance with the decisionin Monoranjan's 
case (1) referred lo above. It may be men- 
tioned that on consideration of the argu- 
ments advanced before us by Dr. Sen Gupta 
appearing for the appellant, we find no 
reason to come to any decision different 
from those arrived at by this Court in 
Monoranjan’s case (1) and the decision ar- 
rived at by our learned brother Mr. Justice 
Jack in the casein which this appeal has 
arisen, 

The appeal fails, 
with costs. 


N. Appeal dismissed. 


and it is dismissed 


(1) 39C W N 1003; 164 Ind. Cas 300; 610 LI 
346: 9 RC 191. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 404 of 1934 
April 21, 1936 
SULAIMAN, C. J. 
On difference of opinion between 
Niamat ULLAH AND SMITH, JJ. 
ABRAR HUSAIN AND O0OTHERS— PLAINTIFES— 
AND DEFENDANTS-—APPELLANTS 


VETSUS 
AHMAD RAZA AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 20, 33—Suit for declarıtion that plaintiffs and 
pro forma defendants were owners and entitled to 
profits as against A—Suit decreed—Appeal by A not 
ampleading pro forma defendants—Appellate Court 
impleading them after period of limitation for appeal 
—Legality of—Held, case was fit one to extend time 
under s. 5. Limitation Act (IX of 1908). 

Ifa joint decree were passed in favour of a 
number of parties and an appeal were preferred 
against only some of the joint decree-holders leav- 
ing out the rest and the period of limitation were 
to expire, then it would be too late for the lower 
Appellate Court to implead such joint decree- 
holders as respondents in the appeal, in order to 
consider the appeal against them and pass a decree 
against them. The cases where a decree is to be 
passed in favour of persons who have not appealed 
or who are to be impleaded for some other purpose 
stand on a different footing, for there is an express 
power conferred on Appellate Courts by O. XLI, r. 33, 
to pass a decree in their favour, [p. 412, col. 2.] 

The plaintifis claimed a declaration that they and 
defendante Nos. 2 to 7 are the owners of certain 
groves in proprietary right, and, therefore, of the 
cattle market which was held on those plots, and 
that defendant No. 1 had no right to any part of 
the profits accruing from that market. The suit 
was contested by defendant No. 1 only. The others 
who were co-owners were impleaded as pro forma 
defendants. The suit being decreed by the trial 
Court, defendant No. 1 filed an appeal against the 
plaintiffs only. The Appellate Oourt impleaded de- 
fendants Nos. 2 to 7 finding them to be necessary 
parties but at that time the period for filing appeal 
had expired. The decree was reversed. On second 
appeal by plaintiffs and defendants Nos. 2 to 7, it 
was contended that the lower Appellate Oourt was 
not justified in impleading defendants Nos, 2 to7 
after period of limitation for the appel had ex- 


ired: 
Held, (Per Sulaiman, C. J., agreeing with Niamat 
Ullah, J.: Smith, J., contra), that as the plaintiffs 
prayed for a relief only as being entitled to pro- 
fits, there could be no doubt that the defendants 
must have been misled by the frame of the relief, 
and considered that the decree passed by the trial 
Court in terms of the relief was in favour of 
the plaintiffs only and really not in favour of defen- 
dants Nos. 2 to 7. In any case, defendants who have 
not been impleaded in an appeal can be impleaded 
by filing an appeal against them, accompanied by 
an application under s. 5, Limitation Act, for exten- 
sion of time. In view of the ambiguous language 
used in the reJief and the decree, there wes ample 
justification for the contesting defendant not to im- 
plead defendante Nos. 2 to 7 and regard them as 
not persons in whose favour apy decree had been 
passed. This was accordingly a fit case under which 
time could have been extended under s. 5, Limita- 
tion Act. Consequently, in the special circumstances 


t 


-out. 
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of this particular case, there being in etrictness no 
decree in favour of defendants Nos. 2 to 7, the 
Appellate Court had jurisdiction to implead them 
as tespondents, so thut they may be bound by the 
final order. If the decree were in favour of plaintifis 
as well as defendants Nos. 2 to 7, the contrary con- 
clusion would be arrived at. Bindeshri Naik v. 
Ganga Saran Sahu (2), held overruled, [p. 412, col. 
2; p. 413, col. 1.] 

S. O. A. from a decision of the Sub-Judge, 
Farrukhabad, dated January 24, 1934. 

Mr. G. S. Pathak, for the Appellants. 
- Messrs. M. Waliullah and Madhusudhan 
Lal, for the Respondents. ` 


Niamat Ullah, J.—This is an appeal by 
the plaintiffs and defendants Nos. 2 to 7 
and arises out of a suit for. declaration. 
The parties to this litigation are co-sharers 
in village Belamau Saraiyan. ‘The plaintiffs 
claimed a declaration that they and defen- 
dants Nos. 2 to 7 are the owners of groves 
Nos. 1035 and 971 in proprietary right, and 
therefore, of the cattle market which is 
held on those plots, and that defendant 
No. 1 had no right to any part of the profits 
accruing from that market. The suit was 
contested by defendant No. lonly. De- 
fendants Nos. 2to 7, who are described in 
the plaint as pro forma defendants, did 
not file a written statement in the trial 
Court, nor did they in any way affirm or 
deny the plaintiffs’ claim or the right of 
defendant No. 1. The defence of defendant 
No. 1 was that the cattle market is held on 
the joint land belonging to all the co- 
sharers, including himself, and that the 
income accruing from it belongs jointly to 
all the co sharers. The trial Court found in 
favour ofthe plaintiffs, and decreed the 
suit. Defendant No. 1 preferred an appeal 
in the Court of the Subordinate Judge, im- 
pleading only the plaintiffs. At the hearing, 
the lower Appellate Court considered that 
defendants Nos. 2 to 7 were necessary par- 
ties, and impleaded them at a time when 
the period of limitation for appeal had run 
Defendants Nos. 2 to 7 took exception 
to ‘being joined; but their objection was 
overruled. The lower Appellate Court found 


-on the merits ihat the cattle market was 
-originally held on plot No, 1035, but was 


extended to No. 971 in or after 1930. It also 
found that defendant No. 1 had obtained 
several decrees for profits, including the 
income accruing from the cattle market, 


_and that asthe land of groves Nos. 1035 


and 971 belonged to all the co-sharers of 
the ‘mahal,’ he was eutitled, in common 


‘with other co-sharets, to his share of the 
` profits derived from the cattle. The result 


was that the plaintiffs’ suit was dismissed. 
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The present second appeal was filed by 
the plaintiffs and defendants Nos. 2 to 7, 
impugning the decision of the lower Appel- 
late Court on two main grounds: (1) That 
it was not justified in impleading defendants 
Nos. 2 to7 as respondents after the expiry 
of the period of limitation for appeal; and 
(2) that the plaintiffs and defendants Nos. 2 
to 7, being the transferces of the rights of 
grove-holders iu respect of plots Nos. 1035 
and 971, are entitled to the profits accruing 
from the cattle market, to the exclusion of 
defendant No. 1, who had no interest inthe 
groves other than proprietary rights in the 
sites thereof. 

It seems to me that the lower Appellate 
Court had a discretion to implead. defen- 
dants Nos. 2 to 7 as respondents even after 
the expiry of the period of limitation for 
appeal. To my mind more than one provi- 
sion of the Civil Procedure Code confers 
such a power on a Court of appeal. Order I, 
T. 10, Civii Procedure Code, empowers the 
Court of first instance to implead any person 
whose presence before the Court may be 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in the suit. Under s. 107, Civil Procedure 
Code, a Court of appeal has all the powers 
which may be exercised by the Court of 
first instance. Order XLI, r. 20, Civil Pro- 
cedure Code, expressly provides for joinder 
of parliesin appeal. It provides: 

“Where it appears to the Court at the hearing 
that apy person who was a party to the suit in the 
Court from whose decree the appeal is preferred, 
but who has not been made a party tothe appeal, is 
interested in the result of the appeal, the Court 
may adjourn the hearing to a future day to be fixed 


by the Court and direct that such person be made 
a respondent.” ` 


Order XLI, r. 33, is so widely worded as 
to include a power in the Appellate Court 
to add parties and to adjudicate upon the 
rights of persons not expressly impleaded. 
The learned Advocate for the appellants 
seems to contend, in the first instance, 
that in view ;of Chockalingam Chetty 
v. Seethat Ache (1), a Court of appeul has 
no power to implead a party as respondent 
against whom the appeal has become time- 
barred and that, in any case, the discretion 
of the Court is limited to cases’ in 
which such respondent has un interest 
in the appeal. According to the con- 
struction put upon that case by the ap- 
pellants’ learned Advocate, no person can 

(1) 6 R 29; 107 Ind. Cag. 237; 26 AL J 371; AIR 
1927 P C 252;4O W N 1231; 27 L W1;54M L J 88; 
(1928) M W N 20; 47 O L J 136; 320 W N281;I1LT 
40 Rang. 18- 30 Bom. L R 220 (P. ©). 
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be said to have an interest in the appeal, if 
an adjudication was given in his favour 
by the first Court, and he has not been im- 
pleaded in appeal within limitation. Stress 
is laid on the dictum of their Lordships of 
the Privy Council, which runs as follows: 

“As regards the rest of the case, owing to the 
plaintiff's failure to make these defendants respon- 
dents within the time limited for filing an appeal, 
these appeals, so far as they are concerned, are 
prima facie barred by limitation, and they are en- 
titled to hold the decrees in their favour, which, as 
pointed out by their Lordships in a very recent 
case, is a substantive right of a very valuable kind 
of which they should not be lightly deprived.” ° 

I do not think that their Lordships ever 
intended to hold that in no conceivable case 
can the Court implead a party as respon- 
dent, if, he was not impleaded by the ap- 
pellant within limitation. Their Lordships 
refer to O. I, 1. J0, Civil Procedure Code, 
and point out that s. 22, Limitation Act, 
safeguards the interest of a defendant who 
is sought to be impleaded in the trial Court. 
They do not say that O. I. r. 10, is inappli- 
cable to appeals; nor do they say that s. 22, 
Limitation Act, which in terms applies to 
suits also applies to appeals. They, how- 
ever, point out that O. XLI, r. 20, expressly 
deals with appeals, and it may be that 
in their Lordships’ opinion O. I, 1. 10, should 
be read subject to O. XLI, r. 20. For the 
purposes of the present appeal, I do not 
consider it necessary to express a definite 
opinion on this comparatively unimportant 
point. Their Lordships held in conclusion 
as follows: 

“That rule (O. XLI, r. 20) empowers the Court 
to make such party a respondent when it appears to 
the Court that ‘he is interested in the result of 
the appeal.’ Giving these words their natural mean« 
ing—and they cannot be disregarded—it seems im- 
possible to say that in this case the defendants 
against whom these suits have been dismissed, and 
as against whom. the rights of appeal are barred, 
are interested in the result of the appeals filed by 
the plaintiff against the other defendants. It was 
for the plaintiff-appellant, who applied to the Court 
to exercise its powers under this rule, to show 


what was the nature of their interest, and this he 
has failed to do.” 


It is perfectly clear to me that their 
Lordships did not lay down the absolute 
rule that a person necessarily ceases to be 
interested in the result of the appeal, if 
he was not impleaded as respondent within 
the psriod of limitation. Their Lordships’ 
view has reference to the facts of the par- 
ticular case before them, in which the de- 
fendant-respondents in appeal were trans- 
ferees from a defendant who was no party 
to the appeal and who was not a mere pro 
forma defendant only, but one in whose 
absence the appeal could not be heard. 
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The High Court refused to implead them 
in appeal. The fact that their Lordships 
pointed out that the plaintiff-appellant in 
that case had failed: to show the interest 
of the defendant not impleaded in appeal 
is a clear indication of the existence in 
their (?) Court of a discretion toimplead as 
respondent a pariy against whom no appeal 
has been preferred within limitation. It 
depends on the circumstances of each case 
whether he is interested in the appeal or 
not. In other words, the failure of the 
appellant to implead a respondent within 
limitation is not conclusive and the Court 
may in spite of it implead a party as res“ 
pondent, though the period of limitation 
for appeal has expired, provided it 
considers, on the examination of the 
facts of the case, that such party is in- 
terested in the result of the appeal. It is 
difficult to state exhaustively as to when 
a person is interested in the result of an 
appeal. -It may, however, be laid down 
generally that, if the rights. of a party 
are likely to be considered, and the decision 
in appeal may affect, directly or indirectly, 
his interest other than that which he has 
secured by the decree appealed from, the 
Court is justified in assuming that he is 
interested in the appeal. Numerous cases 
were referred to by the learned Advocate 
for the appellants in which the Privy Ooun- 
cil case, already mentioned, was followed, 
and it was held that the Court of first 
appeal was not justified in impleading a 
party whom the appellant had not thought 
htto implead within limitation. I do not 
consider it necessary to distinguish each 
case, as the facts of no two cases are alike, 
and the Court must be deemed to have held 
in those cases that the respondent, who 
was said to have been left out in appeal, 
had ceased to be interested in the result 
of the appeal after the first Court passed 
a decree in his favour. On the facts of the 
present case, | think that the lower Appel- 
late Court was justiied in impleading de- 
fendants Nos. 2 to 7, wno nad, in my opi- 
nion, secured no benent-under the decree 
appealed from. The relief (a), which the 
plaintiffs claimed in their plaint, is as 
follows: 


a 
“A decree may be passed in favour of the plain- 
tiffs declaring that plots Nos. 1035 and 971 situate 
in Mauza Bolamau Saraiyan, Pargana Tirwa, are 
owned and possessed by plaitifis aud defendants 
Nos 2 to 7 as grove proprietors, that plaintiffs and 
defendants Nos 2 to7 ate the owners of the cattle 
market held inthe plots aforesaid and that defen- 
dant No. 1 has no right to get profits from tae cattle 

market held in the plots afuresaid.” ae a 
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The plaintiffs had claimed another relief, 
which is maiked (h) in the plaint. The 
trial Court decreed the plaintiffs’ suit ‘in 
térms of relief (a) only. It is contended 
that, under the decree of the trial Court, 
defendants Nos. 2 to 7 secured a valuable 
right implied in the adjudication in their 
{favour in common with the plaintiffs. I 
have examined the pleadings and the judg- 
ment of the trial Court, and am of opinion 
that this assertion cannot hold good. It is 
alleged in the plaint that there is an old 
market in the village belonging to all the 
co-sharers, in which numerous ccmmodities 
are sold, that there was no cattle market 
till the plaintifis and defendants Nos. 2 to 
7 established one on No. 1036, that defen- 
dant No. 1 obtained a decree against the 
lambardar, defendant No. 2, for his share 
of the profits accruing from the cattle mar- 
ket, that No. 1036 being joint land no ob- 
jection was taken by defendant No. 2, that 
in 1925 the plaintifis and defendants Nos. 2 
to 7 shifted the cattle market to plot 
No. 1035, in which they have rights as grove- 
holders, and later on purchased similar 
Tights in No. 971, to which sometimes the 
cattle market is extended, that the plaintiffs 
and defendants Nos. 2to7 who are grove- 
holders of Nos. 1035 and 971, are entitled to 
establish the market, and that defendant No. 
lhas no right to participate in the profits 
as he asserts. As to defendants Nos. 2 
to 7, it is said that they did not join the 
plaintifis in the suit, arid are therefore 
made pro pore defendants. It is stated 
that ‘they be exempted from costs if they 
do not resist the plaintiffs’ claim. It is 
important to note that defendants Nos. 2 
to 7 do not appear to have ever denied 
the right of defendant No. 1, nor had 
they any cause of action. The plaintiffs 
themselves were not certain as regards their 
attitude in the matter. They call them 
pro forma defendants, and even apprehend 
that they may cppose the plaintiffs’ claim. 
Itis quite intelligible that they (defendants 
Nos. 2 to 7) may not concede, on principle, 
to grove-holders the right of establishing 
market on the grove land, though they 
may have the right of a grove-holder in 
Nos. 1035 and 971. They did not enter 
appearance, nor did they affirm the plain- 
tiffs’ allegation and deny the right of de- 
fendant No. 1 to participate in the profits 
of, the cattle market. Jt is perfectly clear 
that there was no conflict between the 
defendants inter*se. It was by the action 
of the plaintiffs that they (defendanis Nos. 2 
to 7) were dragged in the case and figured 
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in the prayer for relief which they have 
claimed. f 

The contesting defendant denied most 
of the plaintiffs’ allegations, and claimed 
the right to his share of the profils of the 
cattle market on the ground that he isa 
co-sharer in the village like the plaintiffs. 
I have examined the judgment of the trial 
Court with care, and do not find any ad- 
judication on the question which assumed 
importance only in the lower Appellate 
Court. A reference to the issues set down 


-for decision by the trial Court will show 


that Issue No. 1 was the only issue which 
contemplates anything like the merits of 
the case. It is: “Whether the plaintiffs 
are competent to sue.” Under this issue 
the trial Court found: (1) that the cattle 
market has been shifted from plot 
No. 1036, which is barren land and be- 
longs to all the co-sharers, including de- 
fendant No. 1, to Nos. 1055 and 971, which, 
as regards proprietary rights, belong to 
all the co-sharers; but the groves on them 
belong to the plaintiffs and defendants 
Nos. 2 to 7, who, in addition to being 
co-sharers in the proprietary rights in the 
land, are also grove-holders, having pur- 
chased them from certain grove-holders: \2) 
that the plaintiffs and defendants Nos. 2 
to 7 were entitled to establish the cattle 
market in the groves, and their act is not 
inconsistent with the object for which the 
grove land was granted; that no merger 
of the two rights has occurred; (4) that 
No. 1035 has not ceased to be a grove. 
As a result of these findings the trial 
Court held that “the plaintiffs are com- 
petent to bring the suit.” There is no 
adjudication as to whether defendant No. 1 
in common with other proprietors of the 
Jand Nos. 1035 and 971 is entitled to the 
profits. The trial Court assumed that, if 
the market is held in the grove, the grove- 
holder is entitled tothe mcome accruing 
therefrom. It did not decide the really 
important question as to who is entitled 
to such income as between the grove-holder 
and the owner of the site. The relief (a) 
granted to the plaintiffs, consirued in the 
light of the judgment, is a declaration 
that they and defendants Nos. 2 to 7 are 
grove-Lolders in respect of Nos. 1035 and 
971, and that defendant No.1 has no inter- 
est as a grove-holder, and therefore not entiti- 
ed to profits. To this extent only, if at all, 
the decree passed by the trial Court can 
be said to adjudicate in favour of defen- 
dants Nos. 2 to 7. Itdoes not imply that 
as une of the proprietors, he (defendant 
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No. 1) is not entitled to his share of the 
profits. I hold that the real question. arising 
in the case and decided by the lower 
Appellate Court, namely, that the profits 
accruing from the cattle market belong to 
the proprietors of the soil and not to the 
grove-holder, as claimed by the plaintiffs, 
was not adjudicated upon by the trial 
Court, and therefore that question was open 
as much between defendant No. 1 and 
defendants Nos. 2 to 7 as between defen- 
dant No. 1 and the plaintiffs. In this view, 
defendants Nos. 2 to 7 were interested in 
the appeal, as contemplated, by O. XLI, 
r. 20, Civil Procedure Code and were rightly 
impleaded. 

Defendant No. 1 took the decree to be 
in favour of the plaintiffs, who had institut- 
‘ed the suit therefor and impleaded them 
alone, expecting that if he successfully as- 
sailed the decree passed by the trial 
Court, the plaintiffs’ suit would be dis- 
missed, which was all {hat he required. He 
ignored defendants Nos. 2 to 7, who had 
never set up any rights inconsistent with 
those of defendant No. 1, had never filed 
a written statement and were styled as pro 
forma defendants in the plaint itself. The 
Plaintiffs stated expressly in p. 11 of the 
plaint that defendants Nos. 2 to 7 did not 
join in the suit, and have, therefore, been 
made pro forma defendants and should be 
exempted from costs. At the hearing, the 
lower Appellate Court considered that in 
hearing the appeal of defendant No. 1 
against the plaintiffs, it cannot but consider 
the rights attributed by the plaintiffs to 
defendants Nos. 2 to 7 and that their 
presence before the Court was necessary, 
as the rights which they possessed accord- 
ing to the plaintiffs would be in controversy 
between the plaintiffs and defendant No. 1. 
I do not think that defendants Ncs. 2 to 
7 had obtained any such valuable right 
under the decree of the trial Court as was 
contemplated by their Lordships of the 
Privy Council in Chockalingam Chetty v. 
Seethai Ache (1). In that case, the plain- 
tiff's suit against the defendants not im- 
Pleaded in appeal had been dismissed, and 
no appeal had been preferred by the plain- 
tiff against them, with the result that, if 
they were impleaded in appeal, their rights, 
which had been secured by the decree of 
the trial Court, would be jeopardised. They 
had definitely asserted certain rights and 
had obtained recognition of them. In the 
present case, as dlready stated, defendants 
Nos. 2 to 7 were only pro forma defen- 
dants and did not take any interest in the 
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litigation till they were sought to be im- 
pleaded in appeal, when for the first 
time they protested against being joined 
as respondents. 5 

If the decision of the trial Court be 
considered to be res judicata not only on 
the question of fact that the plaintiffs and 
defendants Nos. 2 to 7 are grove-holders 
while defendant No. 1 is not, but also on 
the further point that as between grove- 
holders and the proprietors of ihe soil the 
former, and not the latter, are entitled 
to the market dues, the appesl in the 
lower Court could not be heard in the 
absence of defendants Nos. 2 to 7, and 
was liable to be dismissed on that ground 
against the plaintiffs. On the merits I am 
clearly of opinion that defendant No. 1 is 
entitled to a share of the profits, even though 
the cattle market is held, wholly or partly, 
on the grove land. :tis comnion ground 
that tbere is an old market in the village 
for sale of all sorts of commodities. The 
cattle market is only a part of it, and was 
for a number of years held on No. 1036, 
which was ‘usar’, and part of the joint 
mahal. If the plaintiffs shifted it to an- 
other plot, the trees of which belong to 
them and defendants Nos. 2 to 7 but not 
to defendant No. l, the rights of the co- 
sharers aie not affected. The site of the 
grove belongs undoubtedly to the proprie- 
tors, who cannot, however, make such use 
of it as will interfere with the rights of 
the grove-holder previously granted by 
themselves. The grove-holder, on the other 
hand, cannot claim any higher right than 
that of enjoying the grove as such. If 
anything done by the proprietors interferes 
with his enjoyment of the land for the 
purpose of maintaining and enjoying the 
grove, he can prevent the proprietors; but 
if he tolerates a cattle market thereon, he 
cannot claim its income, which is part of 
the ‘sewat’ income of the mahal, any more 


. than an ordinary tenant can, if a market 


is held on part of his holding in the fallow 
season. In the result, I dismiss the appeal 
with costs. 

Smith, J.—I have read, and carefully 
considered, the judgment of my learned 
brother, and regret that I do not agree 
with the view he takes of the law appli- 
cable to this matter. My view, briefly 
stated, in this. Having regard to the 
phraseology of relief (a) of the plaint, (it 
is not necessary for me to quote it again) , 
and having regard te the fact that the 
plaintiffs’ suit was decreed in terms of that 
relief by the trial Court, defendants Nos. 2 
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to 7 acquired a valuable right, along with 
the plaintiffs, against the contesting defen- 
dant. The latter failed to implead defendants 
Nos. 2 to 7 when he appealed in the learn- 
ed ‘‘ourt below, and that Oourt was, in my 
opinion, not justified in impleading those 
defendants when limitation foran appeal 
aS against them had expired: It was con- 
tended by learned Counsel for the appel- 
lants that in all cases where an appeal 
is time-barred against a party, that party 
is not interested in the result of the appeal. 
That contention is doubtless too sweeping 
but in the present ‘case defendants Nos. 2 
to 7 were in my opinion not interested in 
the result of the appeal, within the meaning 
of O. XLII. r. 20, since there was a decree 
in their favour, an appeal against which had 
become time-barred as against them, and it 
is not shown that despite that fact they 
could be said to be interested inthe result 
of the appeal. In those circumstances, I 
think that the principle applies that 
was laid down in Chokalingam Chetty 
v. Seethai Ache (1)—I give the names 
as they are givenin 6 Rang. 29 (1). They 
are given slightly differently in the same 
decision as reported in 26 A. L. J. 371 
(1). As regards O. XLI, r. 33,1 must point 
out that the defendants Nos. 2 to 7 were 
impleaded under O. XLI, r. 20. Order XLI, 
r. 33, empowers a Court to 

“pass any decree and make any order which ought 
to have been passed or made and to passor make 
such further or other decree or order as the case may 
require, and this power may be exercised by 
the Court notwithstanding that the appeal is as to 
part only of the decree and may be exercised in 
favour ofall or any of the respondents or parties, 


although such .espondents or parties may not have 
filed any appeal or objection.” 

The rule does not expressly relate to 
the addition of parties. In the decision 
above referred to, their. Lordships of the 
Privy Council said with reference to this 
rule: 

“Assuming that under this rule the Oourt in a 
proper case might add a defendant as respondent 
for the purpose of passing a decree against him, 
their Lordships see no sufficient reason for interfer- 
ing with the refusal ofthe Appellate Court to doso 
in this instance,” 


{do not read this part of their Lord- 
ships’ judgment as laying down that a 
defendant can, in fact, be added under 
this rule asa respondent for the purpose 
of passing adecree against him, and the 
balance of authority seems to be that an 
Appellate Court has no power under it 
to interfere to the prejudice of a person 
who wasa parly to a suit, but who was 
nut impleaded in the appeal: vide “Uode 
of Civil Procedure,” Ohitaleyand Annaji 
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Rao, Vol. IN, pp. 3003-3004 (1st Hdn.). I 
am, therefore, of opinion that defendants 
Nos. 2—7 ought not to have been implead- 
ed, after limitation for an appeal had 
expired as against them, and I am further 
of opinion that in their absence the appeal 
was bound to fail, as to have allowed it, 
either in whole or in part, would have 
resulted in two inconsistent decrees. That 
was the argument advanced by learned 
Counsel forthe appellants before us, and 
the argument is, in my opinion, correct. On 
the merits, to conclude the matter, I agree 
with my learned brother's views, but 
taking the view I do of the law applicable, 
I would allow the appeal, and restore the 
decision of the learned Munsif. 

By the Court.—Owing to the difference 
of opinion between us, we direct that, 
this matter be laid before the Hon'ble 
Chief Justice witha view to the following 
point of law being heard by a third Judge 
or a larger Bench: “In the circumstances 
of this case, was the lower Appellate Court 
justified, by the provisions either of 
O. XLI, r. 20 or O. XLI, r. 33, Civil Pro- 
cedure Code, in adding as respondents de- 
fendants Nos. 2 to 7?” ; 

[Owing to the difference of opinion be- 
tween ihe two learned Judges the case was 
placed befure a third learned Judge who 
delivered the following judgment.] i 

Sulaiman, ©. J.—As the learned Judges 
who heard this appeal differed on a point 
of law, the following question has been re- 
ferred to me for opinion : s 

“In the circumstances of this cass, was the 
Appellate Court justified, by the provisions either 
of ©. XLI, r. 20, or O. XLI, r. 33, Civil Proce- 


dure Code, in adding as respondents defendants 
Nos, 2 to 7." 


A suit was brought by nine plaintifis 
against defendant No 1, as the principal 
defendant, impleading defendants Nos. 2 
to Tas pro forma defendants, the latter 
being co-sharers of the plaintiffs. The 
dispute related to certain plots and a 
cattle market on another plot. ‘The plain- 
tiffs’ case was that the plaintiffs and 
defendants Nos.2 to 7 were the owners in 
possession of the properties in dispute, 
but defendant No. 1 was unnecessarily iu- _ 
terfering with the plaintiffs in connection 
with the market aforesaid. The cause of 
action was alleged as the date on which 
defendant No. 1 interfered and assert- 
ed his own rights and denied the rights 
of the plaintiffs within the limits of the 
jurisdiction of the Court. It was stated 
that as defendants Nos. 2 to 7 could not 
join in the suit they were made pro forma 


lower 


t 
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defendants and they should be exempted 
from the costs if they do not set upa 
defence against the plaintiffs. ïn the body 
of the plaint there was no allegation that. 
defendant No.1 had denied the title of 
defendants Nos. 2 to 7 or that defendant 
No. l had in any way interfered with the 
possession of defendants Nos. 2-—7. The 
allegations as regards the denial of title and 
interference with possession was with re- 
gard to plaintiffs only. The first relief claim- 
ed was: 

“(a) A decree may be passed in favour.of the 
plaintifis declaring that plots Nos. 1035 and 971 situ- 
ate in Mauza Belamau Saraiyan, Pargana Tirwa, 
are owned and possessed by plaintiffs and defen- 
dants Nos. 2 to 7 as grove proprietors, that 
plaintiffs and defendants Nos. 2 to 7 are the owners 
of the cattle market held in the plots aforesaid, 
and that defendant No. 1 has no right to get 
profits from the cattle market held in the plots afore- 
said valued at Rs. 2,000.” 


So far as relief (b) was concerned, it 
was not granted by the trial Court and 
may now beignored. The claim was con- 
tested by defendant No. 1, the pro forma 
defendants Nos. 2 to 7 being absent through- 
out. The trial Court passed a decree in 
the following terms: “The plaintiffs’ suit 
is decreed in terms of relief (a) with costs 
from defendant No. 1." Defendant No. 1 
filed an appeal against the plaintiffs only, 
without impleading defendants Nos. 2 to 7. 
At the time of the hearing of the appeal 
an objection was taken on behalf ofthe 
plaintiffs that defendants Nos. 2 to7 were 
necessary parties and had been’ wrongly 
left out and that accordingly the; appeal 
‘was incompetent and should be dismissed. 
Upon this the Court, purporting to act 
under O. XLI, r. 20, impleaded defendants 
Nos. 2 to 7 as defendants. 
then heard on its merits, the decree ofthe 
trial Court was set aside and the plaintiffs’ 
suit dismissed with costs. In second ap- 
peal the question arose whether the order 
impleading defendants Nos. 2 to 7 pass- 
ed by the lower Appellate Court was 
justified. 

So far as the pure question of; law is 
concerned, the position is that O. XLI, 
re 20-is couched in a somewhat wide 
language and empowers an Appellate Court, 
where it appears to it, at the hearing 
that any person who was a party to the 
suit in the Court from whose decree the 
appeal is preferred, but who has not been 
made a party to the appeal, is interested 
in the result of the appeal, to direct that 
such person be made a respondent. But 
the rule itself contains one limitation, 
namely that the person tobe addedasa 
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respondent must be one who “is interested 
in ihe result of the appeal.” When such a 
person has been impleaded, that the Court 
under O. XLI, r. 11 (83?) has ample 
powers to pass any decree and make any 
order which ought to have been passed or 
made and to pass or make such further or 
other decree or order as the case may re- 
quire, and this power may be exercised by 
the Court notwithstanding that the appeal 
is as to part only of the decree and may be 
exercised in favour of all or any -of the 
respondents or parties, although such res- 
pondents or parties may not have filed 
any appeal or objection. Under s. 569 of 
the old Civil Procedure Code, the langu- 
age of which was substantially the same as 
that of the present rule, a Full Bench 
of this Court in Bindeshri Naik v. Ganga 
Saran Sahu (2), distinctly laid down that 
itis competent to a Court acting under 
that section to add a person as respondent 
in an appeal, though the time within 
which an appeal might have been preferred 
as against such person has expired. Indeed, 
in most cases in which a party is added 
as a respondent at the time of the hearing 
of the appeal, the ordinary limitation for 
filing an appeal . from the decree of the 
first Court against him weuld have ex- 
pired. The Full Bench ruling was fol- 
lowed by this Court and . otaer Higa 
Courts in India for a considerable length 
of time. 

But :recently there has been a pronounce- 
ment by their Lordships of the Privy 
Council in Chockalingam Chetty v. -Seethai 
Ache (1), and the question is whether the 
earlier Full Bench .roling of this Court is to 
be deemed to have been overruled, or at 
any rate superseded so far as the new 
Code is concerned. In that case the plain- 
tif had instituted two suits impugning 
certain transfers made by a trustee in 
favour of defendant No. 1. Otter persons 
who claimed on the transfers made by de- 
fendant No. 1 were impleaded as defen- 
dants. The trial Court held that the transfers 
made in favour of defendant No. | were good 
and valid and accordingly dismissed the 
whole suit. The plaintiff apperled to the 
High Oourt as against all the defendants 
excepting seme defendants including de- 
fendant No. 1 in whose favour the decree 
of the trial Court became tinal. Their 
Lordships had to consider the question 
whether the Court could in appeal implead 


- defendant No. 1 as respondent and pass a- 


decree against him în spite of the fact 
(2) 14 A 154; A W N1892, 13. - - 
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that the plaintiff had not filed any appeal 
against him and the period of limitation 
had expired. Their Lordships at p. 376* 
pointed out that: 

“Owing to the plaintiff's failure to make these 
defendants respondents within the time limited for 
filing an appeal, these appeals, so far as they are 
concerned, are prima facie barred by limitation 
and they are entitled to hold the decrees intheir 
favour, which, as pointed out by their Lordships in a 
very recent case, isa substantive right of a very 
valuable kind of which they should not be lightly 
deprived.” 


Their Lordships then proceeded to re- 
mark that O. XLI, r. 20, empowers the Court 
to makesuch party a respondent when 
it appears to the Gourt that “he isinterest- 
ed in the result of the appeal.” Their Lord- 
ships then observed : 

“Giving these words their natural meaning—and 
they cannot be disregarded—it seems impossible to 
say that in this case the defendants against whom 
these suits have been dismissed, and as against 
whom the rights of appeal are barred, are inter- 
ested in the result of the appeals filed hy the 
plaintiff agaiust the other defendants.” 

No doubt their Lordships then proceeded 
to consider the provisions of O. XLI, r. 33, 
but did not express any definite opinion 
regarding it. This ruling, therefore, is a 
clear authority for the proposition that 
where a plaintiff's suit has been dismissed 
against some of the defendants and no ap- 
peal is preferred against them and the 
period of limitation expires, then itis not 
open to the Appellate Court to implead 
them under O. XLI, r. 20, because after the 
lapse of the period of limitation, they have 
acquired a valuable right under the decree 
and are no longer persons interested in the 
result of the appeal within the meaning of 
that rule It seems to me that the rule 
laid down by their Lordships would apply 
equally tə the case where a suit having been 
decreed in favour of several plaintiffs, the 
defendants prefer an appeal against some 
of the plaintiffs leaving out others. In 
such a case also the Appellate Court would 
not have power to implead the plaintiffs 
whose suit was decreed and against whom 
no appeal has been preferred within the 
time allowed by law as ihey would no 
longer be interested in the result of the 
appeal. In this view the ruling in Bindeshri 
Naik v. Ganga Saran Sahu (2) which was 
given under the corresponding. section of 
the old Code, must now be taken to have 
been superseded by the ruling of their Lord- 
ships of the Privy Council in the recent 
case. Even if it be not considered to have 

e been definitely overruled and it may be 
held that the Appelléte Court has still some 

*Page of 26 A. L. J.—[Hd.] 
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jurisdiction in the matter, the ruling of 
their Lordships of the Privy Council would 
prevent such Court from exercising its dis- 
cretion in a case of that kind ng 

I am, therefore, of opinion that if a joint 
decree were passed in favour of a number 
of parties and an appeal were preferred. 
against only some of the joint decree-holders 
leaving out the rest and the period of 
limitation were to expire, then it would be 
too late for the lower Appellate Court to 
implead such joint decree-holders as res- 
pondents in the appeal, in order to consider 
the appeal against them and pass a decree 
against them. The cases where a decree 
is to be passed in favour of persons who 
have not appealed or who are to be implead- 
ed for some other purpose stand on a Uiffer- 
ent footing, for there is an express power 
conferred on Appellate Courts by O. XLI, 
r. 33, to pass a decree in their favour. It 
does not, however, appear that in the present 
case the learned Judges really differed on 
this abstract question of law. Even 
Smith, J., who took the opinion in favour 
of the plaintiffs appellanis, remarked: 

“Tt was contended by the learned Counsel for the ap- 
pellants that in all cases where an appeal is time- 
barred against a party, that party is not interested in 
the result of the appeal That contention is doubt- 
less too sweeping, but in the present case defend- 
ants Nos. 2 to 7 were in my opinion not interested 
in the result of the appeal within the meaning of 
©, XLI, r 20, since there was a decree in their 
favour an appeal against which had become time- 
barred as against them, and it is not shown that 
despite that fact they could be said to be interested 
in the result of the appeal.” 

The learned Judge accordingly held that 
in this particular case defendants Nos. 2 to 
7 were joint decree-hclders and they could, 
therefore, no: be impleaded in appeal. On 
the other hand, Niamatullah, J. appears 
to have considered that they were really 
pro forma defendants as to whom 

“there ig no adjudication as to whether defendant 
No. lin common with other proprietors of the land 
Nos. 1035 and 971 is entitled to the profits.” 

The learned Judge held: 

“In the present case, as already stated, defendants 
Nos. 2 to 7 were only pro forma defendants, and did 
not take any interest in the litigation till they were 
sought to be impleaded in appeal when for the first 
time they protested against being joined as respon- 
dents.” 

It therefore seems to me that the point 
on which the learned Judges have differed 
is not the general question of law, but the 
question whether in the circumstances of 
this case the addition of defendants Nos. 2 
to 7 as respondents in appeal was justified. 
As already pointed out, the decree asked for 
in relief (a) was to be passed in favour of 
the plaintiffs themselves and not in favour 
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of the plaintiffs and defendants Nos. 2 to 7. 
It is well settled that a few co-sharers can 
bring a suit for a declaration of title 
against anyone who denies it, and they 
can claim a right in common with the 
rest of the co-parcenary body. As ite plaint- 
ifs in such a case are not the exclu- 
sive owners of tke property, but share 
it along with other co-sharers who have 
not joined in the suit, they are bound to 
allege that the property is cwned and pos- 
sessed by the plaintiffs as well as other 
co-sharers. But relief (a), as actually word- 
ed, was confined to a decree in fat¥our of 
the plaintiffs. There can, therefore, be no 
doubt that the defendants must have been 
misled by the frame of the relief, and 
considered that the decree passed by the 
trial Court in terms of relief (a) was in 
favour of the plaintiffs only and really, 
not in favour of defendants Nos. 2 to 7 
That obviously is the explanation of their not 
having impleaded defendants Nos. 2 to 7. If 
the lower Appellate Court were to allow 
the appeal and to dismiss the suit of the 
Plaintiffs, it may well be argued that by 
virtue of Expl. 6, s. 11. Civil Procedure 
Code, the decision would be binding on all 
persons incommon with whom the right is 
claimed. 

It is to avoid such a conflict between the 
Appellate Court's decree and the trial 
Courts decree that the lower Appellate 
Court thought it just to implead defend- 
ants Nos. 2 to7. In any case defendants 
who have not been impleaded in an appeal 
can be impleaded by filing an appeal against 
them, accompanied by an application under 
s. 5, Limitatiom Act, for extension of time. 
I consider that in view of the ambiguous 
language used in the relief and the decree 
there was ample justification for the con- 
testing defendant not to implead defend- 
ants Nos. 2 to 7, and régard them as not 
persons in whose favour any decree had 
been passed. ‘I'his was accordingly a fit 
case under which time could have been ex- 
tended under s. 5, Limitation Act. I would 
therefore hold that in the special cir- 
cumstances of this particular case, there 
being in strictness no decree in favour of 
defendants Nos. 2 to 7, the Appellate Court 
had jurisdiction to implead them as res- 
pondents, so that they may be bound by 
the final order. Had the decree been pass- 
ed in favour of the plaintiffs as well as 
defendants Nos. 2 to 7, I would have come 
just to the contrary conclusion. This is my 
answer to the question referred to me. 

N. Order accordingly. 
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MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1608 and 1609 
of 1935 
August 18, 1936 
HORWILL, J. j 
R. KESAVALU NAIDU—PETITIONER 
versus? 
T. JAYAGANAPATHI MUDALI AND OTHERS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 115, 
0. XXI, rr. 100, 103—Order under 0. XXI, r.100— . 
Revision, competency of—Proper remedy of aggrieved 
arty. 
2 Though a revision petition will lie against an 
order made under O. XXI, r. 100 of the Civil Pro- 
cedure Code, the normal remedy of a party agegriev- 
ed by an order made under that rule is by way of 
a suit under O.XXI, r. 103 and the High Court 
would not ordinarily interfere in revision, 


C. R. P. under s. 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Tiruvallore, dated September 17, 1935, in 
C. M. P. No. 1219 of 1934 and No. 308 of 1935 
in O.S. No. 287 of 1929 (on the file of the 
District Munsif's Court, Poonammalee). 

Mr. K. R. Venkatrama Sarma, for the 
Petitioner 

Messrs. C. Sriraman and N. G. Krishna 
Ayyangar, for the Respondenis, 

Judgment.—These are disputes between 
the successors of the two puisne mort- 
gagees, each having obtuined a decree 
without making the other a party. One 
Srinivasulu Naidu was appointed a Receiver 
in his suit and was allowed to remain in 
possession as such until his death. After 
his death, the other mortgagees, through 
whom the respondents claim, put in a 
petition for possession and the petition 
was granted ex parte. The present peti- 
tioners, the successors: in-interest of Sreeni- 
vasalu Na:du, thereupon filed applications 
under O. XXI, r. 100 complaining of the 
dispossession and setting forth their right 
to retain possession. After enquiry an 
order was passed confirming the previous 
order and dismissing the petitions. 

A preliminary objection has been taken 
here as tothe maintainability of the petitions. 
I have no doubt from the authorities quot- 
ed to me, e. g, Kani Seetaramayya v. Pappu 
Subramaniyam (1), Brij Mohan Thekoor v. 
Rai Uma Nath Chowdhry (2), Sundaram v. 
Mausa Mavuthar (3) and Indhubhusan Das v. 

(1) 58 M 936; 157 Ind. Oes 173; 688 ML J 518; 41 L 


WwW 550; (1935) M W N 420; A I R 1935 Mad 547; 8 R 
11 


MUL 

(2) 19 I A 154; 20 C 8; 6 Sar. 245(P. ©). 

3 44 M 554; 63 Ind. Oss, $37; 40 M LJ 497; 13 LW 
498; 29M L T289; (1921) M W N 272 (F, B). 
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Haricharan Mandol (4), that a revision 
petition will lie, but the question still 
remains whether this Court should inter- 
fere in orders ofthis kind. My attention 
‘has been drawn to Konchadu Dalayya v. 
Malla Sundara Narayana (5), a recent de- 
cision of this Gourt, in which a dispute 
arose regarding the distribution of property 
on petitions for rateable distribution. It 
was held what the matter was governed by 
`s. 63, Civil Procedure Code, from which 
no appeal lay, but that nevertheless 
the parties aggrieved were not without a 
remedy by way of a separate suit. The 
~ present case, however, differs from that in 
that the Legislature clearly intended by 
the wording of O. XXI, r. 103, that the 
normal remedy for aparty aggrieved by 
an order passed under O. XXI, r. 100 is 
by way of suit. Such a suit is ordinarily 
as cheap as and more convenient than 
the filing of a revision petition in this 
Court. It would also‘be more satisfactory 
if the disputes between the- parties, which 
depended on the adjudication of facts as well 
as points of law, should be thorvughly 
fought out in a regular suit than in 
this revision. In the four cases first quoted 
there were cogent reasons for interference 
by the High Court; but there are no 
grounds in the present applications for 
‘thinking that it would work any hardship 
on the petitioners if they were driven to 
file suits. Fortunately, the position is 
not complicated though more than a year 
having elapsed from the date of the 
order under O, XXI, r. 100, so that there is 
still time to file asuit. The petitions are 
accordingly dismissed with costs. 


A. Petitions dismisse d. 
(4) 58 C 55; 132 Ind. Oas. 631; A I R 1931 Cal. 385; 
Ind. Rul. (1931) Oal. 583. 
(5) 69M L J 908; 161 Ind. Cas. 93;(1933) MW N 
aera L W 40; ATR 1936 Mad. 91; 8 R M 774; 59 


OUDH CHIEF COURT 
First Civil Appeal No. 14 of 1935 
January 21, 1937 
NANAVUTTY AND ZIA UL-HASAN, JJ. 
Nawab ZAKIA BEGAM AND OTARRA 
—DEFENDANTS—ÅPPELLANTA 
na . versus : 
. Taz LUCKNOW IMPROVEMENT TRUST 
—PLAINTIFFS AND ANOTHER — DEFENDANTS — 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 
0. II, r. 2—Suits arising out of same. transaction 
but having different causes of action—Subsequent 
suit, if barred—Estoppel—Persons knowing property 
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to have been sold, repairing w—Whether can raise 
plea of estoppel—Easement—Easement of necessity 
Sis can be granted—Hasements Act (V of 1882), 
8. e) 

The plaintiffs prior suit was for rectification of 
the sale deed so as to show that the area of the 
Property purchased was a certain figureand that 
possession over certain portion be decreed in his 
favour. In a subsequent suit it was prayed that 
portions of the building covered by the sale-deed 
in respect of which the defendant failed to deliver 
possession and wrongfully retained possession he 
decreed to him : 

Held, that though both suits arose out of the same 
transaction, thecause of action was different and 
the subsequent suit was not barred by s.11or 0, II, 
r. 2, Oiwil Procedure Code. 

In order to bind a person by estoppel, it must be 
shown that the person incurring the expenditure did 
so undera bona fide belief that he was entitled to 
the land over which he was incurring the expendi- 
ture. Consequently, where knowing that a certain 
property constituted part of the property sold to the 
plaintiff, the defendants of their own accord incur 


. expenditure by repairing buildings thereon, they 


cannot raise any plea of estoppel based upon their 
own conduct. 


An easement of necessity isnot to be granted 


merely onthe ground of convenience or advantage, 
but solely on the ground of absolute necessity. 


F.-©. A. against the order of the Sub- 
ty of Lucknow, dated September 21, 
1934. 
Messrs. H. D. Chandra and Tashuq Mirza, 
for the Appellants. 

Mr. M. H. Kidwai, for the Respondent. 

Judgment—This is a defendant's ap- 
peal against a judgment and decree of 


“the learned Civil Judge of Lucknow dec- 


-reeing the plaintiffs claim. 

The facis out of which this appeal arises, 
are briefly as follows : 

Nawab Sultan Bahadur, defendant No. 1, 
sold his property known as Maqbara Amjad 
Ali Shah, situate in Mohalla Hazratganj, 
in the city of Lucknow to the Lucknow 
Improvement Trust, whose Chairman is the 
plaintiff of the suit, out of which this ap- 
peal arises. The sale deed was executed on 
October 14,1921, and it recited that the 
whole property, with the exception of the 
Imambara proper and the mosque which 
-were coloured yellow in the map attached 
to the sale-deed, was sold. The property 
that was sold was coloured green, in the 
plan attached to the sale-deed and the yel- 
low portion, which was exempted from the 
sale, included the Imambara proper and the 
mosque. 

On May 25, 1923, the then Chairman of 
the Lucknow Improvement Trust sued 
Nawab Sultan Bahadur on the allegation 
that the property exempted in the sale-deed 
of October 14, 1921, had not been correctly 
shown in the map attached to the sale-deed 
and that the two “mahal sarais” which were 
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in the possession of Nawab Sultan Baha- 
dur, were really part of the property sold. 
The suit was for rectification of the sale- 
deel on the ground of mistake and for 
possession over the land and the buildings 
apart from the Imambara and the mosque. 
This suit was unsuccessful and it was held 
that the map correctly represented what 
had been sold and whathad been exempt- 
ed from sale. The judgment of the late 
Court of the Judicial Commissioner finally 
rejecting the suit of the Lucknow Improve- 
ment Trustis dated April 29, 1925, and is 
marked Ex. 3 . 

On December 15, 19:6, a usufructuary 
mortgage of the two “mahal sarais” was 
executed by Nawab Sultan Bahadur Ex. B-3 
in favour of Khurshed Husain, whose 
mortgagee rights were subsequently pur- 
chased by Nasir Husain, defendant No. 2. 
On April 13, 1932, by means of a sale-deed 
(Ex. B-4). Nawab Sultan Bahadur owed 
money to Debi Dass, defendant No. 3 res- 
pondent No. 2 who got a simple money dec- 
ree in execution of which hesold the equity 
of redemption of Nawab Sultan Bahadur 
on January &, 1933, (see decree Ex. A-l, 
p. 66 of the paper book). 

The present suit was filed by the Chair- 
man of the Lucknow Improvement Trust 
on October 13, 1933, on the allegation that 
the defendant No. 1, Nawab Sultan Bahadur 
failed to deliver possession of certain por» 
tions of the property admittedly sold by 
him to the plaintiff and included in the por- 
tion which had been coloured green in the 
map attached to the sale-deed. The plaint- 
iff has based his cause of action on the sale- 
deed dated October 14, 1921, and has sued 
for possession and mesne profits. The de- 
fence raised by the defendant No. 2 whois 
the sole contesting defendant, is that the 
present suit is barred by the rule of res 
judicata under s.11, Civil Procedure Code 
as well as under O. II, 1.2 ofthe Code of 
Civil Procedure. He also pleaded estop- 
pel by acquiescence and he set up a right 
of easementover the property in dispute. 
The defendant No. | pleaded that he was 
an unnecessary party, but in effect he 
adopted the defence of defendant No. 2. 
The defendant No.3 was absent and the 
case proceeded against him ex parte upon 
the pleadings of the parties, the learned 
Civil Judge of Lucknow framed the fol- 
lowing issues :— < 

“1, Is the claim to the portions of the 
land now in suit barred by res judicata 
and by O. II, r. 2,of the Code of Civil 
Procedure ? 
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_ 2. What kind of easement, if any, ex- 
ists over the portions of the land in suit 
and in connection with what building? 

3. Is the plaintiff estopped, as alleged 
in para 19 ofthe written statement of the 
defendant No, 2? 

4. Is the defendant No. 1 an unnecessary 
party ? If so, to what effect ? 

5. To what relief and mesne profits is 
the plaintiff entitled ?” 

The learned Judge of the Court below 
decided issue No. 1 in favour of the plaintiff 
against the defendants, and held that the 
plaintiff's suit was not barred either under 
s. 11, Civil Procedure Code, or under O. I, 
r.2 of the Code of Civil Procedure. He 
decided issues Nos. 2 and 3 also in favour 
of the plaintiff and held that no kind of 
easement existed over any portion of the 
land in suit, and that the plaintiff was not 
estopped by any reazon of any alleged 
act of acquiescene and latches on the part 
of the plaintiff. He accordingly decreed 
the plaintiff's suit for possession and mesne 
profits to the extent of Rs. 270 with costs. 
He also directed that the defendants should 
close all the doors opening on to the land in 
suit. The decree for costs and mesne pro- 
fits was passed only against defendant 
No 2. Dissatisfied withthe judgment and 
decree of the trial Court, defendants Nos. 1 
and 2 have filed this appeal during the 
pendency of this appeal, defendant-appel- 
lant No.1 died and his heirs have been 
brought on the record. 

We have heard the learned Counsel of 
“both parties at some length. In our opin- 
ion, there is no force in this appeal. It 
has been strenuously contended before us 
by the learned Counsel for the defendant- 
appellants that the cause of action of the 
previous suit of 1923is the same as the 
cause of action in the present suit, that 
both suits were suits for possession based 
upon the sale-deed in favour of the plaint- 
iff and that, therefore, this present suit is 
barred bys. 11 of the Code of Civil Pro- 
cedure, as also by O. Il, r. 2 of the said Code. 
We have carefully examined the plaint in 
the former suit of 1923. In that suit the 
plaintiff alleged that in the plan attached 
to the sale-deed, the landand the building 
mentioned in para. 2 of the plaint in that case 
were by mistake coloured yellow instead 
of being coloured green and that the mis- 
take in colouring that portion as yellow 
instead of green led toa mistake in the 
measurement of the property assold in the 
sale-deed. The plaintiff accordingly prayed ` 
that the sale-deed be rectified so as to 
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show that the area of the property purchas- 
ed was 481,766 sq. feet, and that the por- 
tions marked A and B in the plan attach- 
ed to the plaint be shown as coloured green, 
and. the very same portion, which was 
shown yellcwin the plan attached to the 
sale-deed, be now shown as green and that 
possession over this land and building 
marked A and Bin the plan attached tothe 
plaint be decreed in favour of the plaintiff 
against the defendant Nawab Sultan Baha- 
dur. In the present suit the allegation of 
the plaintiffis that, in accordance with the 
sale-deed and the plan attached to the sale- 
deed, the portions of the building which 
were marked green in the plan attached 
tothe sale deed and in respect of which the 
defendant No.1 Nawab Sultan Bahadur 
failed to deliver possession and wrongfully 
retained possession, be now decreed to the 
plaintiff. It is clear, therefore, that the 
present suitis not in respect of the same 
cause of action as that which was filed by the 
plaintiff in 1923, although both suits arose 
out ofthe same transaction of sale which 
took placein 1921. It is further to be 
noted that the description ofthe property 
in dispute in the plaint of 1923 does not 
include the verandas, which are now in suit 
and which were coloured green in the plan 
attached to the sale-deed of 1921 and in 
respect of which the plaintiff understood 
then as well as now that they had been sold 
tohim, but by some curious oversight on 
the part of the Lucknow Improvement Trust 
and its servants, possession over this land 
which, according to the sale-deed and the 
plan attached to the sale-deed, had been 
sold to the Lucknow Improvement Trust, 
was never actually taken by that corpo- 
ration. Hence the necessity for the filing 
of the present suit. We are, therefore, 
clearly of opinion, that the learned Civil 
Judge of Lucknow was perfectly right in 
holding that the present suit isnot barred 
either by the provisions.of s. 11 of the Code 
of Civil Procedure or under O. II, r. 2, of the 
said Code. 

As regards the plea of easement of ne- 
eessity which has been claimed by the 
appellants under s. 13, cl. (e) of the Indian 
Easements Act (Act V of. 1882), we are 
clearly of opinion, that. no such right of 
easement can be claimed by the appel- 
lants. As pointed out by the learned trial 
Judge, an easement of necessity is not to 
be granted merely on the ground of con- 
venience or advantage, but solely on the 
‘ground of absolute.necessity. The report 
of the Commissioner as well as the-inspec- 
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tion notes ot the learned trial Judge 
make it abundantly clear that whatever 
inconvenience the tenants occupying the 
rooms rented to them by the appellants 
may experience, no right of easement can 
be granted to the appellants on that ground. 
As pointed out by the learned trial Judge, 
the appellants canopen door wass leading 
into the sahan or courtyard through which 
the tenants can have a right of ingress and 
exit. We are clearly of opinion, that the 
learned trial Judge was right in holding 
that no case of an easement of absolute ne- 
cessity bad been established by the appel- 
lants. We accordingly uphold the finding 
of the trial Court on Issue No. 2. 

As regards the plea of estoppel, we also 
agree with the learned trial Judge. that 
no question of estoppel can possibly arise. 
It has not been shown by any evidence 
adduced on behalf of the appellants that 
they were led to alter their position to 
their detriment by any act or representa- 
tion made by the plaintiff or by any one 
on his behalf. Further,as pointed out by 
the learned Judge of the Court below, in 
order to bind a person by estoppel, it must 
be shown thatthe person incurring the ex- 
penditure did so under a bona fide belief 
that he was entitled to the land over which 
he was incurring the expenditure. In the 
present case, the verandas in dispute were 
‘coloured green in the plan attached to the 
sale-deed and, therefore, constituted part 
of the property which had been sold to the 
plaintiff and the appellants knew that all 
such properties which were marked green 
did not belong to them, but had been sold to 
the plaintiff, and if, in spite of thisfact, they 
chose of their own accord to incur expendi- 
ture by repairing these buildings, they can- 
not raise any plea of estoppel based upon 
their own conduct. We accordingly uphold 
the gene of the lower Cour: on issue 
No. 3. 


No other plea was urged before us in this 
appeal. The result, therefore, is that this 
appeal fails and is dismissed with costs. 


N. Appeal dismissed. 
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SIND JUDICIAL COMMIS- ` 
~ SIONER'S COURT 
First Civil Appeal No. 56 of 1931 ` 
_ May 27, 1936 
HAvELIWALA AND Logo, A. J. Cs. 
UDHARAM BAHARMAL -— APPELLANT 
p versus ` 
MURARI LAL AND ANOTINR— RESPONDENTE. 

Civil Procedure Code (Act V of 1908), O; XXI, 
rr. 16, 2—Assignment of decree to` person in an- 
other Province—Court passing decree making definite 
order of substitution and transmitting decree for 
execution—Presumption as regards notice to judgment- 
debtor—Remedy of judgment-debtor—Whether can 
in execution raise plea that no notice was sent— 
Oral agreement between judgment-debior and decree- 
holder that former will accept some acres of land in 
satisfaction of decree—Whether an adjustment. 

A decree was assigned in favour of a per- 
son inenother Province and the Court passing the 
decree made a definite order of substitution and 
transmitted the decree for execution to that Pro- 
vince : 

Held, that the executing Court must presume that 
the Court passing the decree proceeded according to 
law and that notice was issued to the judgment- 
debtor. If there was any defect in the execution 
application, it was the duty ofthe judgment-debtor 
to apply to the Court executing the decree to’ stay 
its hands under O. XXI, r. 26, Civil Procedme 
‘Code, so as toenable him to have the objecticn de- 
cided by the Couit which passed the decree. Where 
this course was not adopted, he was estopped from 
raising this technical defect under O. XXI, r. 16, 
that hedid not get notice. Amar Chand v. Guru 
Prosunno (1) and Jameshar Prasad v. Thakur 
Prasad (2), distinguished, Prithvichand Lal v. 
Satya Kinker Das (3), Ram Chunder v. Mohendro 
Nath Bose (4) and Framji Rustomji v. Ratans2 
Pestonjt (5), referred to. [p.418, col. 1.] ` 

What -r. 2 of O. XXI, Civil rrocedure : Code, 
means is that the adjusted dacree should be capable 
aon and does extinguish the decree. [p. 419, 
col, 2. à 

An oral agreement between the decree-holder and 
the judgment-debtor that the former shall -accept 
some acres of land in satisfaction of decree, is not 
capable of being enforced or executed and hencé can- 
not constitute an adjustment within the meaning 
of O. XXI; r.2. Ramanarasu v. Venkata Reddi (6), 
- dissented from, / : 

. [Case-law discussed] . 


EF. O. A..against an order. of the First-Class 
-‘Sub-Judge, Hyderabad,-dated July +18, 1934. 

Mr. Sunderdas Jethanand, for .ihe..Ap- 
-pellant. - e- EE, 

Mr. Dingomal Narainsingh, for:the-Res- 
-pondents. A agge Ae sedh T hayaa 

Haveliwala, A. J.-C.—This appeal arises 
out of the execution proceedings taken 
against the appellant in the Court of ‘the 
First Class Sub Judge, Hyderabad, -who 
‘dismissed the appellant’s- application under 
O. XXI, r. 2, ‘Civil Procedure Code; and 
ordered execution to’ issue against him. 
‘Fhe facts giving rise to this appeal, briefly, 
are these. One Shivlal Mathura obtained 
n decree in Suit No. “219 of 1923 in the 
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Court of Second Class Sub-Judge, Cawn- 
pore, against the appellant, U. B. Shiv- 
dasani for Rs. 19,170 8-9. Shivdasani ap- 
pealed against that decree to the Allah- 
abad High Court but the appeal was 
dismissed. . It appears that Shivlal then 
assigned the decree tothe present respon- 
dent Dr. Murari Lal and the decree papers 
were transmitted to the Court of the First 
Class Sub-sudge, Hyderabad, showing that 
the decree-holder was Dr. Murari Lal. Dr, 
Murari Lal filed an execution applicaticn 
in the Court of the First Class Sub-Judge, 
Hyderabad, which was admitted on April 13, 
1931. -Notice of this application was issued 
to the appellant and tne hearing was fixed. 
on June 12. Dr. Murari Lal also filed an 
application under O. XXI, r. 52, Civil Pro- 
cedure Code, for attachment of certain pro- 
perty ofthe appellant and the Court issued, 
an interin probibitory order. Then it ap- 
pears the appellant, Shivdasani, moved the 
District Court for raising the attachment 
and cancellation of the order of. the 
First Class Sub-Judge and .thée learned 
District Judge moditied the order of “the 
First Class Sub-Judge cancelling the at- 
tachment jin respect of cerlain properly 
but ecnfirmed it in respect of the other -pro- 
perty. - mee 
Three points are urged before us in 
this appeal ‘on behalf of the appellant. 
First, .as the respondent did not make an 
application -for execution in the Oawnpore 
Court his application for execution in the 
Hyderabad Court was incompetent within: 
the meaning of O. XXI, r. 16, Civil-.Pro- 
cedure Codé, and the respondent is the trans- 
feree of -the decree-holder with no notice 
to the judgment-debtor. Second, the decree 
has-been adjusted, the respondent agreeing 
+o take over 160 acres of-land belonging.to 
he- appellant and -the Judge below was 
wrong in not allowing the -proof of the 
agreement .and-in-not recording the adjust- 
ment under O. XXI, r.. 2, Civil. Prccadure 
Uode. Third, -whether-the j udgment-debtor 
was an argriculturist. On the first point it 
js .contended that ,O. XXI, r. 16, is im- 
-perative-and.as the respondent had not made 
an application for execution in the Cawn- 
pore (Jourt, the Hyderabad -Gourt should 
have rejected the application inlimine. -In 


“support of that contention reliance is placed 


‘on a passage in Mulla's Civil Procedure Code 


(latest, edition) p. 717, which reads: 


“A transferee ‘of.a.decree must apply for execution 
to the Court which passed the decree, though the 
decree has been seni for exegution to another Vourt, 


i J 5 


“The Oourt to Which a decree has bean transmitted Tör 


execution has no jurisdiction te make an order fox 


‘ ~ + 


dig 
execution on the application of a transferee cf the 


decree. If such an order is made, ıt is illegal, and 
it must be set aside in appeal.” 


‘For this proposition Mulla has cited two 
rulings: Amar Chandra v. Guru Prosunno 
(1); Jameshur Prasad v. Thakur Prasad (2). 
A close examination of both these cases, 
however, reveals that they turned on 
absolutely different points. There was no 
question of application for execution to the 
transferring Court. What is contended 
here is that as the transferee had not ap- 
plied for execution of tie decree to the 
Oourt. which passed it, that is, tne Cawnpore 
Gourt the application to the executing Court 
at Hyderabad was incompetent. ln both 

“these. cases the point of no application made 
to the transferring Court was not before it 
a all. In the Calcutta case it was held 
“that; ` 

“In a case where a decree has been transferred to 
another Court for execution, and that Court orders 
“the execution to proceed after substitution of the 
name of the transferee of the deciee, the said order 


is one passed without- jurisdiction, and can be set 
aside on appeal...” 


. In the present case, the name of the 
-Yespondent Dr. Murari Lal was substi- 
tuted not by the executing or transferee 
Court but by the Court wuich passed the 
- decree, that is, the Cawnpore Vourt, aud 
the- appelant knew thet Dr. Murari Lal was 
the.decree-holder. Therefore, the Calcutta 
tuling referred to above has no applica- 
tion, In the Allahabad case the question 
Telated toruteable share in the assets of 
‘the judgment-debtor and the Allahabad 
High Court held that such application could 
only be entertained by the Court which 
passed the decree and the executing Court 
had no jurisdiction to vary or modify the 
decree that was transmitted to it. There- 
fore, the passage cited above by Mulla 
‘can find no support from these two rulings. 
Now, it is true that in one of the columns 
of the application for execution (Ex. 8) it 
is ‘mentioned that: . , : A J 
: “No application -for execution, has been filed and 
‘nothing has been recovered. The-decrce has been 
assigned to, the applicant (Dr: Murari Lal) on Janu- 
ary: 9,” 1980, and the ‘assignment has been recognised 


“by the Ccurt which passed-the decree. Nothing has 
-been recoveied.” f 


The statement “No application for exe- 
cution has been filed and nothing has been 
recovered" means, that no previous applica- 
tion for execution has been filed, nothing 
is paid and the decree remains unsatisfied. 
In other words, that 10 application for exe- 
cution was filed in the Oawnpore Court 
previously and so ‘the decretal amount 
- 2) 270488, a he 
(7) 25 A 443; A W N 1903, 99, a Ye 
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remains unsatisfied. This statement was 
made with the object of having the whole 
decree transmitted for execution to the 
Hyderabad Court. After all, what is the 
object of O. XXI, r. 16? The only object, 
it seems to me, is that when a decree is 
transfered by assignment, the transferee 
may apply for execution of the decree, but 
notice of such application must be given 
to the transferor and the judgment-debtor, 
so that their objections, if any, be heard. 
As Mulla himselt puts it in his introductory 
nole to O. XXI, r. 16, this rule regulates 
procedure and does not affect substantive 
rights. All that the rule requires is that 
the transferee, seeking execution, should 
give notice of the application for execution 
to the transferor and the judgment-debtor. 
The ordinary presumption is that the 
Cawnpore Court proceeded according to 
law and that notice was issued to the ap- 
pellant. A delinite order of substitution 
was pacsed by that Court, as is clear from 
the papers forwarded by it to the Hyderabad 
Court under O. XXI, r. 6. Tf the order was 
passed ex parte, it was open to the appel- 
lant -to have it set aside. This presump- 
tien is not rebutted by the appellant. Ido 
not believe for a moment that the appel- 
lant had no such notice that Dr. Murari 
Lal was a transferee of the original decree 
“and the decree -was forwarded to the 
Hyderabad Court for execution. There is . 
nothing to show before me that the Cawn- 
pore Court has not complied with all the 
necessary formalities under O. XXI, r. 16. 
If there was any defect in the exesution 
application, as conlended here, it was the 
duty of the appellant to apply to the Court 
executing the decree to stay its hands 
under O. ` XXI, r. 26, Civil Procedure Code, 
so as to enable him to have the objection 
decided by the Court which passed ihe 
decree. This ‘course was not adopted by 
the appellant. That being so, he is estopped 
-from raising this technical defect under 
0. I, r. 16. This much is quite clear 
from the observations made in Prithvichand 
Lal v..Satya Kinkar Das (8), that an ape 
plication under O. XXI, r. 16, can only be 
entertained by the Court which actually 
“passed the decree. Therefore, it was the 
_duty of the appellant to apply to the Court 
at Cawnpore impeaching the decree. It is, 
therefore, beyond the’ power of the execut- 
ing Court to question the validity of the 
rights of the decree-holder. It was observed 


_, 3) A 1B 1932 Pat, 168; 137 Ind. Cag. 472;13 P hy 
© 402; 11 Pat, 94; Ind. Rul. (1982) Pat, 151, 
- CAE 


1937 
in the Patna case that: 


“Where a decree is transferred and the name of 
the transferee is put on the record by the Court 


which passed the decree, and the transferee obtains. 


an order for execution in the Court of another dis- 
trict, it is beyond the jurisdiction of the latter 
Court to entertain any question as to the transferee's 
right to execution sought. If an objection regarding 
the capacity of the trans‘eror is to be made, it 
should be made to the Court which has the power 
to entertain an application under O. XXI, r. 16.” 

This was the obvious course open to the 

appellant. In fact the execution Court is 
precluded from raising any objection as 
to the validity of the decree: Ram Chunder 
v. Mohendro Nath Bose (4) and Framji 
Rustomji v. Rutansa Pestonji (5). Once the 
requirements of O. XXI, 1. 16, are ful- 
filled and the decree is transmitted under 
0. AX, yr. 5, with the necessary certificate 
under O. XXI, r. 6, that no satisfaction 
has been obtained, the transferce or the 
executing Court has got to execute the 
decree and has no power to go behind it 
or question its legality or correctness. 
This is based on the principle that a pro- 
ceeding to enforce a judgment is collateral 
to the judgment, and, therefore, no enquiry 
into the regularity or validity can be per- 
mitted in- such a proceeding. lor th-se 
reasons [ hold that the appellant Sh.vdasani 
had notice of the execution application 
under O. XXI, r. 16, Civil Procedure Code, 
made in the name of the respondent 
Dr. Murari Lal from the Cawnpore Court 
“and, - therefore, the executing Court at 
“Hyderabad was quite competent to pro- 
ceed with the execution. As regards the 
second point, it is the case of the appel- 
lant that on April 13, 1931, there was 
an oral agreement between the parties 
whereby Dr. Murari Lal agreed to take 
160 acres of land in full satisfaction of his 
decree and on the next day, that is, 
April 14, his Kamdar was put in possession 
of the land. Now, the contention of the 
appellant is that this wasa valid adjustment 
of the decree within the meaning of O. XXI, 
r. 2. Assuming for a moment that there 
was an oral agreement, though it is denied 
by the respondent, the question is, does this 
oral agreement constitute a valid adjust- 
ment, an adjustment capable of being exe- 
cuted ? In other words, would it be an ad- 
justed decree because the words of r. 2, 
O. XXL are: 

“Where any money payable under a decree of any 
kind is paid out of Court, or the decree is other- 
wise adjusted in whcle or in part to the satisfaction 
of the decree-holder, the detrée-holder shall certify 
puch payment or adjustment to the Court whose duty 

4) 21W R11 : 

(5) 9 BH OR 49, 
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it isto execute the decree, and the Court shall re- 
cord the same accordingly.” 
Giving a literal and natural meaning to 
the words of this rile, it is clear to me 
“that this oral agreement, if taken as an 
adjustment of tne decree, will not be cap- 
able of being enforced cr executed, be- 
cause, in the first place, the oral agreement 
is notenforeeable inlaw as ib creates an 
interest in an immovable property and is 
not reduced to writing; in the second place, 
this oral agreement suffers from a number 
.of handicaps, such as, investigation of the 
title, conveyance, registraticn, etc., and if 
for some reason or the other the judgment- 
: debtor is unable to perfect the title tothe 
property or resiles from his oral agreemen|, 
.howis the decree to be executed. Waat 
the rule means is that the adjusted decree 
- should be capible of execution and does 
extinguish the decrce. On behalf of the 
appellant reliance was placed on the cases 
in Ramanarasu v. Venkata Reldi (6) ahd 
Baga Mal v. Shib Parshad, 120 Indus. 
686 (7). The head-note of Ramanarasu v. 
-Venkita R2ddi (6), states: ob : 
“A promise to do something in future is legal con- 
sideration, and there is no legal impediment in ths 
way of a decree-holder accepting a mere promis: 
thet the judgment-debtor will do something at some 
future date as a legal and immediate adjustment in 
satisfaction of his decree. Where ths decrae-hulder 
accepts such a promise, there is a new contract 
, amounting toa legal adjustment of the decree on the 
basis of which the judgment-debtor js entitled to 
apply to the Court to enter up satisfaction of the 
decree.” ; 
` Bat a close examination of the case’. 
shows that there was an agreement in writ- 
ing; it was a completed agreement and 
could be executed. Here there is no such 
agreement in writing as could be executed 
by the adjustment of the decree. In 
Baga Mal v. Sib Parshad, 120 Ind. Cas. 
686 (7), the question was what was the 
intention of the parties: whether it was in- 
tended that the fact of compromise itself 
should act as an adjustment of the decree, 
or whether the intention of the parties was 
that the adjustment of th decree should take 
place only after ceriain-terms in the com- 


- promise hid been fulfilled or not. There is 


a direct authority on the poinis before us in 
Bakshi Ram Varma v. Des Raj (8). Shadi 
-Lal, O. J. holds that; . 
~ A compromise can be held to be an adjustment 
only when all the terms thereof have bsen fulfilled 
(6) 56 M 193; 141 Ind. Cas, 429; A IR1923 Mad. 
98; 63 M L -L 59%; (1932) M W N 810; 36 L W 458} 
Ind, Rul (1933) Mad. 132. a 


(7) 120 Ind, Oàs. 686; AIR: 1930 Lah, 331; 
‘Rul. (1930) Lah. 142. a ee 
(8) A TR 1931 Lah. 608; 132 Ind, Cas, 670; 32 P 
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450 

- by the judgment-debtor. If it contains any promise 
to be performed in the future, it cannot be treated 
to be an adjustment so as to operate as abar to 
execution. The parties cannot in execution proceedings 
vary the terms of the decree and a ccntract which 
: geeks to substitute one decree for another decree 
cannot be regarded as an adjustment. ^n adjust- 
ment cf a decree is a transaction which extinguishes 
the decree as euch in whole or in part and a contract 
containing stipulations to be carried out in future 
does not cme within the purview of O. XXI, r. 2.” 


A similar view was also held by the. 


Calcutta High Court in Azizur Rehman v. 
“Aliraja (9), wleie it was decided that a 
contract which contains stipulations that 
have not been carried cut but are to be 
carried cut in future dces not ceme within 
tke purview of O. XXI, r. 2. The same view 
was adopted by the Rangocn High Court 
in Firm N. P. L. v. B. K. Bhanja, 149 Ind. 
' Ces. 95 (10), which held that: 

“Before an executory agreement to adjust can be- 
come an executed agreement and thereby becomes an 
adjustment to the satisfaction of the decree-holder, 

- the agicement cannct emount to an adjusiment 
which may be teken into acccunt in the execution of 
the decree.” 

In Lachhman Das v. Baba Kalikamali- 

. wala (11), Walsh, J., gces further and holds 
that: ` 
“Section 52, Evidence Act, 1872, was also a ber to 
the setting up of such an oral agreement substitut- 
ing a new executcry contract in place of the original 
ecree.” 


Now Ramanarasu v. Venkata Reddi (6), 
` stands solitary on its own rock unsupported 
aid unfollowed by any other High Court. 
- Even in the Madras High Ccurt there seems 
to be no definite unanimity cn the point. 
An earlier case on the point in that Court 
is Lodd Govindoss v. Ramdoss Vishnadoss, 
- 28 Ind. Cas. 376 (12). All that this case 
decides is that a ‘‘transacticn which ex- 
tinguishes a decree is an adjustment under 
O. XXI,r. 2” Then ccmes Venkatasami 
v. Kotilingam (13), which says: 


“An agreement by a decree-holder in a composition 


- by his judgment-debtor with his creditors generally - 


to accept a percentage of his decree debt in full 
satisfacticn of the whole debt is an adjustment 
which can ke recorded ander O. XXI, r. 2, ag an 
adjustment of the decree, and once it is come to, it 
- is not open toa. single creditor to resile from the 
fresh contract . . Adjustment is clearly not 


the same thing ag satisfaction. It is seme method of- 


settling the decree which is not provided for in the 
decree itself,” ” 


`- These two rulings have not been subse- 
(9) AI R1928 Cal, 527; 113 Ind. Cas. 9; 32 C W N 


- 434, 
. (10) 149 Ind, Cas, 95; AIR 1934 Rang. 190;6 R 
~ Reng. 277, 


; da T 222; (1915) M We N 225, 


` 7°18) A IR 1926 Mad. IP4; 91 Ind. Cas. 1051; 49 M 
L J 130; 22 L W853; U9) MW, 
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quently followed in Muthu Vaithilinga 


Mudaliar v. Subbaraya Chettiar (14), in 


which it was held that: ~~ 

“An adjustment in order to be within the mean- 
ing of O. XXI, r. 2, must be settlement which ex- 
tinguishes the decree debt and not one which if car- 


- ried into effect will extinguish it.” 


Then comes Ramanarsu v. Venkata Reddi 
(6). Assuming for a moment that the pro- 
position of the law laid down in this case 
applies to the present case, with due res- 
pect, I beg to differ from that view in the 
face of the rulings of other High Courts on 
the, point and the reasons given in these 
judgments which I have cited above, I 


-have no doubt whatsoever in my mind that 


this alleged oral agreement pleaded by. the 
appellant is not an adjustment of the de- 


- cree within the meaning of O. XXI, r. 2. 


As regards the third point, the record of 


: the Court below shows that the point was 
- not pressed before the learned Judge te- 


low. I must accept the record of the lower 


. Court as true, as there is nothing to show 
- to the contrary. It appears to me that tke 


attitude adopted by the appellant is mala 
fide with a view toharass the respondent 
in the execution, of the decree. This is one 
of the typical cases in the law's delays. 
The appeal was filed in this Court on 
October 1, 1931, and remained unheard 


| until May 1936, a delay of nearly five years. 


The unfortunate respondent has thus been 
effectively deprived of the fruits of the de- 
cree for over such a long period. Accor- 
dingly I confirm the order of the Court be- 


- low and dismiss the appeal with costs. 


Lobo, A. J. C.—One Shivlal, on March 3], 


1925, obtained a decree in suit No. 219 of 


1923, in the Court of the Second Class Sub- 


- Judge, Cawnpore, against the appellant 


Udhbaram Baharmal for Rs. 13,698-8 9, cosis 
and. interest. An appeal presented by the 
appellant to the High Court of Judicature 
at Allahahad against this judgment and 
decree was dismissed on May 16, 1928. On 
April 13, 1931, the respondent Dr. Murari 
Lal presented an application to execute the 
aforesaid decree against the appellant -in 
the Court of the First Class Sub-dudge, 


- Hyderabad, by attachment and sale of cer- 
- tain property movable and immovable. In 
: this darkhast in the column headed: “Whe- 


ther any and what previous application has 
been made forthe execution of the decree 


i ae . “and with what result,” the following was 
(11) 44 A258; 64 Ind. Cas. 990; A IR 1932 All, 13; ` 
20 AL J 65 i i 


12) 28 Ind. Ces. 376; A T R 1916 Mad. 604; 17 M 


entered: 
“No application for execution has been filed ańd 


(14) A IR 1930. Mad. 410; 123 Ind Cas, 604; Ind, 
Ral, (1930) Mad. 540; (1930) M WN 137; 82 L W 
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nothing has been recovered. The dec:ea has besu 


assigned to the applicant on January 9, 1930, aad- 


the. assignment has been recognized by the Court 
which passed the decree. Nothing has been re- 
covered.” . : R 
` Notice of this application was issued to 
the appellant for June 12, 1931. The ap- 
plication was disposed of on July 18, 1931, 
the learned Sub-Judge ordering execution. 
to issue. The present appeal is one against 
that order. Before the learned Sub-Judge 
the appellant had opposed the application 
for execution on three grounds: 7 

“(1) That the Court had no jurisdiction to execute 
the decree as the judgment-creditor appeared to be 
the trangferee of the original decree-holder without 
notice to the judgment-debtor; (2) that the decree had 
been fully and finally adjusted within the meaning 
of O. XXI, r. 2, Civil Procedure Code; and (3) that 
the judgment-debtor was an agriculturist.” 
- The last of these objections was not press- 
ed before the Court. On the first objection 
the learned Judge held that hé must pro- 
ceed on the basis of the maxim applicable 
to all judicial proceedings, namely, omnia 
presumuntur rite esse acta. On the second 
objection he held that the transaction set 
up did not amount to an adjustment of the 
decree within the meaning of O. -XXI, r. 2, 
Civil Procedure Code. The learned Advo- 
cate who appears for the -appellant has be- 
fore us urged the very points on which ‘the 
learned Sub-Judge decided against the ap- 
pellant and ordered execution to issue. The 
plea that the appellant is an egriculturist 
needs no serious consideration. Thé learned 
Sub-Judge states in his order that this plea 
was nct pressed, and beyond a statement 
from the Bar that this is not correct, there 
is nothing before us which would dispose 
us not to accept the statement of the learned 
Judge in this regard contained in his order. 
It is not contended that the appellant adduc- 
ed evidence on the point which was shut 
out by the learned Judge. The next point 
urged before us by the learned Advocate for 
tie appellant is, that the learned Judge of 
the Court below was wrong in not holding 
that the decree had been fully and finally 
adjusted within the meaning of O. XXI, 
r. 2, Civil Procedure Code. The learned 
Judge disposed of this point in these words: 

“Mr, Shivdasani states in his written statement dated 
June 26, 1931, that on April 13, 1931 , the judgment- 
creditor entered into a lawful and legal contract to take 
160 acres of his land in certain deks in full satisfaction 
‘and that'on April 14, 1931, he took possession and 
appointed akamdar. The judgment-creditor denies 
this adjustment, but granted what Mr.: Shivdasani 
contends to be true, it cannot be a final adjustment of 
the decree, Mr, Shivdasani admits tbat there is no 
registered sale-deed executed by him in favour of the 
plaintiff, What he pleads is only an agreement on the 
part-of the judgment-creditor to take his land and 
even granting of possession does nob make it a valid 
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transfer under s 54, Transfer'of Property Act, and 
under s. 17, Registration Act. It has been held 
by Fawcett, J. O.and Raymond, A. J Q, in „Hemus 
mal Harpal Mal v. Committee of Management, Hyder- 
abad (15), thata contract of sale for immovable pro- 
perty followed by the delivery of possession does not, 
when there is no. registration, create any interest in 
the property. Mr. Dharamdäs reljes on Poovvanayi 
Ayissa v. Kundron Chokru (16), but it has no applica- 
tion. I accordingly hold the application under 
0. XXI, r. 2, not proved.” - 2 

The adjustment set up by the appellant 
is thus referred to in his application under’ 
0. XXI, T. 2: zj 

“That the decree has already been adjusted ànd is 
no longer a money decree. That on 13th afternoon 
theexecutant agreed to take 160 acres of my. land in 
full settlement of his dues. On ldth morning he 
accompanied me on my lande and liked the same, 
The adjustment is perfectly legal and binding. As he 
is denying the same I am filing adffidavits of very 
respectable persons. It is prayed that the Honourable 
Court will be pleased to issue notice to the executant 
as to why the adjustment should not be certified as 
satisfied.” , ` 

In his affidavit on.the same date the appel- 
lant states as, follows: 

“That on 13th afternoon Dr. Murari Lal visited me 
and informed me that he was a great Congressman and. 
hated British Law Courts. And he agreed to take 160 
acres of the land hypothecated in full satisfaction of 
his debt,” That on 14th morning, in pursuance of that 
agreement, he accompanied me to my land, He 
approved of the land and confirmed the adjustment 
and I then went away to my land. At that time I was 
not aware of any attachment. On April 18, it seems 
that thé Doctor changed his mind ‘and he made my 

«daughter wire asking me to come and inform me of 
the attachment.” a 

The appellant filed affidavits of Hssomal 
Bulehand, Bhai Rewachand and Mukhi 
Hotechand in support of h's application 
under O. XXI, r. 2, Civil Procedure Code. 
The respondent -denied the..adjus:ment set 
up. The learned Judge declined to record 
evidence on the point, but :assuming the 
facts, as he understecd them ‘to be. proved, 
he disposed of the matter on the ground 
that the facts set.up did not amount.to an 
adjustment of the decree within the mean- 
ing of O. XXI, r. 2, Civil Precedure Code, 
There seems to have been some misap- 
prehension in the mind of the learned 
Judge as tothe nature of the adjustment 
set up by the appellant. If we analyse the 
statements contained in his application under 
O. XXI, r. 2, Civil Procedure Code, and in 
his affidavit, what he alleges therein is an 
adjustment consisling of a complete arrange- 
ment between him and the respondent, 
whereby the respondent agreed to accept in 
full satisfaction of Lis decree 160 acres o¢ 


(15) 14 S L R22; 58 Ind. Cas, 591; A IR 1929 Sind 
518) 43 M 688: 58 Ind. Cas. 554; A'IR 1920 Mad. 


213: 39M L J 77; (1920) M W-N 431; 12 L W 35; 
28 M LT 90. i | 


` 


42% 


land which were inspected end approved by 
him and of whichhe took prssession. The 
appellant did not, as the learned Judge 
says, set up a comp'e'ed contract of sale of 
land as an adjustment of the decree, Lut a 
complete executory agreement. 

Now, it has been held by several of the 
High Courts in India that an agreement 
to doscmething in future is not an ad- 
justment of a decree under O. XXI, r. 2, 
Civil Preecedure Code, and the learned 
Advocate for the respondent has referred us 
to several reported cases on the point. Jn 
Lachhman Das v. Baba Kalikamaliwala 
(11), it was held that an agreement between 
the parties under which the judgment- 
debtor was io make a present payment to 
the decree-holder and had to convey to 
him certain items of immovable property, 
an arrangement which the decree-ho:der 
denied, could not be set up by the judgment- 
debtor under r. 2, O. XXI, Civil Procedure 
Ocde, as a bar to executior, In Azizur 
Rahman v. Aliraja (9), a Bench of the 
Calcutta High Court held that an adjust- 
ment which does not consist of stipulations 
. that had been e.rried out, but consists 
merely of terms that had to be carried out 
in future does not come within the purview 
of O. XXI, r. 2, Civil Procedure Code. In 
Bakshi Ram Varma v. Des Raj (8), Shadi 
Lal, C.J., and Broadway, Ja, held thata» 
compromise can be held to be an adjustment 
only when all the terms thereof have been 
fulfilled by the judgment-debtor. If it eœn- 
tains any promise to be performed in the 
fulure,it cannot be treated ng an adjust- 
ment so as to operate as a bar to execution. 
An adjustment of a decree is a transaction 
which extinguishes the decree as such in- 
whole or in part and a contract containing 
slipulations to be carried out in future does 
not come within the purview of O. XXI, 
r. 2, Civil Procedure Code. In Firm N. P. L. 
v. B.K. Bhanja, 149 Ind. Gas. 95 (104, a 
Bench of the Rangoon High Court has held 
that before an executory agreement to adjust 
can become an executed agreement and 
-thereby become ` an adjustment to the 
satisfaction cf the decree-holder, the agree- 
ment cannot amount to an adjustment 
which may be taken into account in the 
execution of the decree. The learned 
Judges in thiscase relied upon the case 
reported in Lachhman Das v. Baba Kali- 
kamaliwala (11). In Hotechand Tolaram v. 
Premchand (17), the point has received same 
consideration from a Bench of cur own 

(17) 25S L R 279; 131 Ind. Cas, 710; AI R1931 
Sind 42; Ind. Rul. (1931) Sind 70, 
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Court. The learned Judges in that case 
appear to have accepted the view thet an 
executcry agreement which does not ex- 
tinguish a decree as such but which sub- 
stitutes a varied or mcdified decree capable 
of execution is not an adjustment of the 
decree within the meaning of O. KAT, r. 2, 
Civil Prccedure Code. The point, however, 
was not really decided. 

Tt has been contended by the learn- 
ed Advccate for the appellant tlat the 
adjustment set up in the lower Court 
consisted ofa complete executory agree- 
ment and amounted to an adjustment of 
the decree within the meaning of O. XXI, 


~-y, 2, Civil Procedure Code, and in support of 


his argument he relied upon the | recent 
case in Ramanarasu v. Venkata Reddi (6), 
in which a Judge of the Madras High 
Court has held that a promise to do some- 
thing in future is legal consideration, and 
there is no legal impediment in the way of 
a decree-holder accepting a mere promise 
that the judgment-debtor will do something 
at some future date as a legal and im- 
mediate adjustment in satisfaction of his 
decree. Where the decree-holder accepis 
such a promise, there is a new contract 
amounting to a legal adjustment of the 
decree on the bas'sof which the judgment- 
debtor is entitled to apply tn the Court to 
enter up satisfac‘ion of the decree. 

Now, no donbt this is the most recent 
of the esses which have been cited before 
uson this pint. There are, however, 
certain distinguishing features between 
this case and the one under consideration. 
In the Madras case the adjustment under 
consideration was in writing and contained 
the complete agreement between the 
parties. The writing set up as an adjust- 
ment was admitted by the decree-holder 
and his plea that it was invalid on the 
ground of fraud had been held to be dis- 
proved. Inthe case before us the agree- 
ment is oral, incomplete (there is no descrip- 
tion of the land agreed tobe taken, there is 
no reference to execution and registration 
cf a conveyance, other necessary particulars 
are wanting) and is denied by the decree- 
holder. The learned Advocate has also 
supported his argument by reference to 
a single Judge ruling of the Lahore High 
Courtreported in Baga Mal v. Shib Pershad, 
120 Ind. Cas. 686 (7). In this case Dalip Singh, 
J. of the Lahore High Court held that it doeg 
not necessarily follow that because a 
ccmpromise leaves something to be done 
in future, it was net the intention cf the 
parties that the decree should he considereg 
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as wholly or partially.adjusted by the com- 
promise. -The leiwned Judge in the 
course of his judgment states that his at- 
tention has been invited to several of the 
cases which have been referred to above, 
but according to the learned Judge it was 
unnecessary for him to discuss all those 
cases. The decision in these circumstances 
is not of much value. 


In my opinion the view of the learned 
Judge of the Madras High Court in the 
case referred to above appears to be 
sound, but in view of the fact that the 
majority of the High Courts in India have 
expressed the opinion that an executory 
agreement cannot be pleaded as an adjust- 
ment ef a decree under O. XXI, r. 2, Civil 
Procedure Code, and considering that the 
facts. and nature of the agreement in the 
case before us are distinguishable from 
those in the Madras case, I think it safer to 
accept this opinion rather than that of the 
learned Judge of the Madras High Court 
in the case referred to in Ramanarasu v. 
Venkata Reddi (6) which, so far as I have 
been able to see, stands alone except for the 
Single Judge ruling in Baga Mal v Shib 
Persad, 120 Ind, Oas. 686 (7). I, therefore, 
agree with the learned Judge of the lower 
Conri in his conclusion on this point though 
on grounds different from those on which he 
came to that conclusion. Lastly, it has 
been strenuously argued before us that the 
Court below had no jurisdiction to entertain 
the application for execution; that respon- 
dents as assignee not having complied with 
the requirements of O. XXI, r. 16, Civil 
Procedure Code had no right to execute the 
decree in the Hyderabad Court. On the 
other hand, forthe respondent, it has been 
argued that as the record and papers before 
the Sub-Judge at Hyderabad showed that 


the respondent had been duly brought on. 


the record, the Hyderabad Court, us the 
Court to which the decree had been trans- 
ferred for execution, had no jurisdiction to 
question the right of the respondent to 
execute the decree. 


Now, theré can be no doubt that the 
right of the transferee of a decree to execute 
it is governed by O. XXI, r. 16, Civil Proce- 
dure Code which provides that where a 
decree is transferred by assignment in 
writing or. by operation of law, the transferee 
may apply for execution of the decree to 
the Court which passed it and the decree 
may be executed inthe same manner and 
subject to the same conditions as if the ap- 
plication was made by such decree-holder, 
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The proviso is important. It reads: et 
“Provided that where the decree has been trans- 


ferred by assignment, notice of such -application -- < 


shall be given to the transferor and the Judgment. - 
debtor and the decree shall not be executed until 
the Court has heard the objections, if any, to its — 
execution”. : 
It is further well settled law that the ap- - 
plication under O. XXI, r. 16, Civil Proce- 
dure Code, by a transferee of a decree, can 
only be entertained by the Court which 
passed the decree. In support of the con- 
tention urged on behalf of the respondent, 
to the effect thatthe Hyderabad Court had no ` 
jurisdiction to question the right of the res- 
pondent to execute the decree, reliance was 
placed mainly on the case in Prithvichand 
Lal v. Satya Kinker Das (3) and the -cases 
there relied upon. The head-note of the 
Patna case reads as follows: ; 
“Where a decree is transferred and the name of 
the transferee is put upon the:record by the Court . 
which passed the decree, and the transferee obtains ` 
an order for execution in the Court of another dis- 
trict, it is beyond the jurisdiction of the latter Court 
to entertain any question as tothe transferea's right . 
to the execution sought.” h ; 
An examination of the case, however, . 
makes it clear that the proposition set out’ - 
in the head-note was intended to apply td. 
the facts in that particular case and was 
not intended as a general proposition with- 
out qualification. In the Patna case the 
facts were that the decree which was one of 
the Caleutta High Court had been duly 
assigned to the Official Assignee of Cal-.. 
cutta and the provisions of O. XXI, r. 16, 


.Civil Procedure Code, including the require- 


ment contained in the proviso thereof had 
been fully complied with in the High Gourt 
at Calcutta before the decree was transferred 
for execution tothe District Judge of Purnea. 
In the course of the judgment in this Patna, 
case reference has been made to the case 
in Ram Shewak Lal v. Satrudhan D:0 Sahai 
(18), which is an authority for the proposi- 
tion that when notice under O. XXI, r. 16, 
Civil Procedure Code, is given to the judg- 
ment-debtor of an application for execution | 
and he fails to file any objection as to its ex- 
ecutability before the decree is transferred 
for execution, the judgment-debtor is not 
precluded from raising an objection tothe. 
right of the transferee of the decree 
tc execute the decree, the Court to 
which the decree has been. transferred. 
for execution. It is sought to distinguish 
this case on the ground that the learned, 
Judges of the Patna High Court who decid- 
ed that case were dealing with an assign- 
ment which-was altcgethgrillegal. Now the 
(18) A IR 1927 Pat, 170; 101 Ind, Cas, 616;8P L 
T 163, 
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learned Judge in the Court below has dis- 
posed of this point as follows: 


“Mr. U. Bi Shivdasani's next contention is that this: 


Courtehas no jurisdiction to execute the decree on the 


following grounds: That the judgnient- creditor app>ars’ 


to be the transferee of the original decree-holder, how- 
ever, with no notice to the judgment-debtor. Ido 
not accept this contention. The Court presumes thet 
all legal formalities had been complied with by the 
Court at Osawnpore. Mr. Parsram supports this 
legal presumption by producing a telegram which he 
has received just now from the Cawnpore Courts cer- 
tifying that Mr. U. B. Shivdasani was served with 
such a notice and the Oawnpore Court held the ser- 
vice satisfactory against him. I accordingly hold 
that this Court has jurisdiction to execute the decree. 


Now the proposition that where tke trans- 
feree of a decree has applied for execution 
jn accordance with the provisions of O. XXI, 
r. 16, Civil Procedure Code, to ithe Court 
which passed the decree and hed the judg- 
ment-debtor served with nolice of such «p> 
plication, it is not open to the judgment- 
debtor at a subsequent stage after the 
decree has been transferred for exectticn to 
another Court to questicn in that Court the 
right of the transferee to execute the decree 
appears to be perfectly 
would be intolerable that a transferee 
decree-holder should every time Łe attempt- 
ed to execute his dec;ee, be under obliga- 
tion to establish his right to execute tLe 
decree. Jn the present cese there were 
ample grounds for the learned Judge cf 
ihe Hyderabad Ccurt to act upcn -tLe basis 
that the respondent, the sppticant before 
bim, had complied with the 
of O. XXI, r. 16, Civ:l Procedure Code, 
and thet the judgment-debtcr kad 
had notice of that application so as to de- 
bar him from agitating thé question in his 
Court. The presumption referred to Ly tle 
learned Judge was based cn the papers be- 
fore him. 

In accordance with O. XXI, r. 6, Civil 
Precedure Code, there must have been be- 
fore him (a) a copy of the decree; (b) 2 
certificate setting forth that satisfaction of 
the decree had not been obtained by exe- 
cuticn within the jurisdiction of the Court 
which passed it, (e) a copy of the order on 


the application under O. XXI;r. 16, Civil. 


Procedure Ccde. Order XXI, r. 7, would 
then ccme into operation and even if it 


were «pen to tLe judgment-debtor to ques~ 


ijon the validity of the decree cr the judg- 
ment-creditor’s right to execute it, tke 
burden of proof would be upcn him. He 
attempted no proof, made no application 
under O. XXI, r. 16» Civil Procedure Code, 
and the learned Judge was, tlerefore, right 
in acting on the maxim omnia presumuntur 
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rite esse acta, The result.is that the api” 
pellant fails and I would confirm the order’. 
of the lower Court and dismiss this appeal: 
with cos's. : 1 

D. Appeal dismissed. 


m e atawan 


OUDH CHIEF COURT. 
Second Civil Appeal No. 170 of 1935 
January 21, 1937 
NANAVUTTY AND ZIA-UL-HASAN, JJ. 
Lala GANGA PRASAD-~PLaintres — 


APEELLANT 
: , versus 
JANG BAHADUR KHAN—Derenpaxt— 
RESPONDENT. $ 


4 + . 

Contract Act (IX of 1872), s. 16 (i)—Undue 
influence—Ingredients of —Muhammadan Law— Joint 
family, if exists— One brother making himself liable 
jor another brother's debt—Whether prevented by 
law—Civil Procedure Code (Act V of 1908), s. 100— 
Finding that bond was executed owing to undue 
influence—Whéether one of fact. 

Under s, 16 (1) of the Contract Act, three things 
must be proved before a contract can be said to 
be induced by undue influence, namely (1) that the 
relations subsisting between the parties are such 
that one of the parties is in a position to domi- 
nate the will of the otter; (2) that he uses that 
Fesition and (3) ikat an unfair advantage over the 
other hes been cbtained by the use of that position. 

No doubt there can be no joint family in the’ 
sense of the Hindu Law among Muslims tut it is 
“a well known fact that in many Muslim fzmilies,, 
members therecf. especially brothers, live in a state 
of jointriess and thare is nothing in law to prevent ono 
of the brothers frem making Iomself liable fcr a 
pcition cf arother brother's debt. 

A finding that a bond was exceuted cwing to 
undue influence isnot a pure finding of fact Latis.. 
rather a legal inference from the facts of tle case, ` 
Dhanna Mal v. Moti Sagar (1), relied on, 

8. CO. A.. against the order of the SulL-° 
Judge of Bahraich, dated April 8, 1935, dis- ” 
missing the appeal against the judgment: 
passed by ‘the Munsif, Bahraich, dated July 
23, 1934. 

Mr. M. Wasim, for the Appellant. 

Mr. B. K. Dhaon, for ihe Respondent. 


Judgment.—This second appeal e-gainst. 
a decree of the leerned Civil Judge of 
Bahraich confirming a decree of the Munsif 
cf thet plece bas been brought by Ganga. 
Prasad,, plaintiff, whcse suit has been dié-. 
missed by both the léwer Courts. 

The suis was brought on foot of a bond 
for Rs. €00 said to have been executed! 
on February 28, 1931, in favour ¿f the. 
plaintiff by Man Khan (now deceased and’ 
represented hy Jang Bahadur Khan, defen- 
dant No. 2) and Jang Bahadur Khan, de- 
feżtdant No. 2. The circumstances in which 
this bond was executed were the following; 

. 


“, 
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Men Khan's brother Najaf Khan: was 
indebted. tothe. plaintiff under a bond on 
the basis of which a suit was brcuglt by 
the plaintiff. .A decree for Re. 1,827 was 
passed in the Plaintiff's favour in that suit cn 
January 21,193]. The plaintiff had applied 
for attachment before judgment of some pro- 
perly belonging to the defendant and while 
the suit was still pending; tLe plaintiff appli- 
ed to the trial Court under s. 195 of the Code 
of Ciiminal Procedure for prosecution of 
not cnly Najar Khan but also of Man Khar; 
Jang Bahadur Khan and seme others uhder 
ss. 183 and 186 of the Indian Penal Ccde 
on the allegation ihat these persons offered 
resistence to attachment of the property. 
This application was fixed for hearing cn 
February 28, 1931, and on that date in 
liea of the decretal amount, a bond for 
Rs. €00 was executed in favour of the 
plaintiff by Najaf Khan, and another for 
a like amount (which is in suit) was exe- 
cuted- by Najaf Khan's brother Man Khan 
and ihe latter's son Jang Bahadur Khan. 
The rest of the decretal amount, namely, 
Rs. 627, was remilted by the plaintiff. 

On tke suit being brought on the bend 
executed by Man Khan and Jang Bahadur 
Khan, tke latter remsined absent but the 
former pleaded that the bond was without 
consideration and had been obtained under 
undue influence and coercion in’ order to 
stifle criminal presecution of the execu- 


tanis ənd thatis was, therefore, void and 


unenférceable, 

The learncd Munsif held that the bond 
was not preved against defendant No. 2 
id that-it was executed without considera: 
iion and under undue influence and 
ccercion in order to stifle criminal prosecu- 
' ticn. On these findings he dismissed the 
plaintiff's claim against both the defendante. 
The plaintiff appealed and in appeal the 
learned Civil Judge egreed with the find- 
ings cf the trial Court that the bond wes 
not proved against defendant No. 2 and 
that it was execuicd owing to undue jin- 
fluence to stifle ihe prosecution cf the 
executants.- He, however, held that the bond 
was not without consideration and that-no 
case of coercion under s. 15 of the Indian 
Contract Act had been made out. . `. 

The plaintiff brings this sccond appeal 
and it is contended that the learned Judge 
of the Court below was wrong in holding 
that the bond in suit was executed owing to 
undue influence. 4 ne ee 

On behalf of the respondents it is urged 
that tLe finding of the lower Appe- 
late Court is a finding of fact and 
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cannot -bè disturbed by this Court. -Wa 
are, howeyer, of opinion that the finding is 
not a pure finding of fect; it is rather, a 
legal. inference from the facts of the case. 
In Dhanna: Mal v: Moti Sagar, L. R. 54 I 
A. 178 (1), their Lordships of the Judicial 
Committee say: 

“Now. their Lordships would be the last to seek to 
abridge the effect of ss, 100 and 101 of the Code 
of Civil Procedure, or weaken the strict rule that 
on second appeal the Appellate Court is bound by 
the findings of facts of the Court below. They are 
well aware, moreover, that questions of law and of 
act are often difficult to disentangle. It is cleer, 
however, that the proper effect of a fact is a ques- 
tion of Jaw, and the question whether a tenancy is 
permanent or precarious seems to them in a case 
like the present, to be a legal inference from facts 
and not itself a question of fact." 


Under s. 16(1) of the Indian Contract 
Act, three things must be proved before 
a contract can be said to re induced by 
undue influence, namely (1) that the re- 
lations subsisting between the parties are 
such that one of the parties is in a posi- 
tion to dominate the will of the other, (2) 
that he uses that position, and (3) that 
an unfair advantage over the o'her has 
been obtained by the use of that position. 
Now keeping these ingredients of undue 
initluence in view, itmay perhaps be conced- 
ed that ihe first ingredient was present in 
this case but we are clearly cf opinion that 
‘the other two ingredents are totally 
absent. No unfair advantage was obtained 
by the plaintif (ver the defendants. On 
the oiher hand, more than one-third cf the 
decretal emcunt was remitted by him and 
as no unfair advantage was obtained it 
cannot be said ihat the plaintiff used his 
position as an applicant for prosecution of 
the defendants to obtain such an advant- 
age. ; 

Jt was argued on behalf of the respon- 
dents that Man. Khan and Jang Bahadur 
Khan not being at all liable under tle 
decree obtained by the plaintiff against - 
Najaf Khan, an unfair advantage was 
obtained by the plaintiff over them by Lis 
taking the bond -in suit from them. This 
argument ignores the fact that the 
executants of the bond themselves edmit 
their liability under. the decree on account 
of their living jointly. with Najaf Khan 
(Vide Ex. 4., the bond in suit). In this 
connection rcliance was placed on the evi- 
dence of Man Khan, D..W. No. 1, and Ibad 
Ullah, P.W. No.1. Man Khan was, however, 
-a most interested witness and what he 
stated was that he has been separate frem 

(1) 54 1.4178; 101 Ind. Cas, 355; A I R 1927 P-O 


10%: 52M L J 663; 29 Bom. L R 870; 31 OW N 677; 
(1927) M W N 481 (PC): 
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Jang Bahadur Khan (and not from Najaf 
Khan) for tke last six years. In Ibad Ullah’s 
evidence also there is nothing to support 
the defendant's case. He stated: 

“Najaf Khan and Man Khan had told me that 
they had partitioned and that their liability has been 
apportioned, and to that extent, they were liable to 
the plaintiff and accordingly they executed the 
bonds.” B ces 

No doubt there can be no joint family in 


the sense of the Hindu Law among Muslims 
but it is a well-known fact that in many 
Muslim families, members thereof especial- 
ly brothers, live in a state of jointness, and 
even apart from the consideration of joint- 
ness between Najaf Khan and Man Khan, 
thera was nothing in law to prevent Man 
Khan from making himself liable for a 
portion of his brother’s debt. In fact it 
is reasonable to suppose that he accepted 
the liability out of fraternal love for his 
brother. 

In these circumstances we are not pre- 
pared to hold that the plaintiff obtained any 
unfair advantage over the defendants when 
he accepted the bond in suit from them. 

The appeal is, therefore, decreed. The 
lower Court's finding that the bond in suit 
has not been proved against Jang Bahadur 
Khan, respondent, is not challenged by tke 
appellant. We, therefvre, decree the plain- 
tilts suit against him to the extent of Man 
Khan's assets only. The plaintiff will get 
his cesis in all the Courts. 

Ne Order accordingly. 


MADRAS HIGH COURT 
Civil Appeal No. 189 of 1931 
September 14, 1936 
VaRADACHARTAR AND Mockert, JJ. 
Sri Mahant SITARAM DAS BAVAJI— 
`  PLAINTIFF—APPELLANT 
VETSUS 
Tus MADRAS RELIGIOUS ENDOWMENT 
BOARD AND OTHERS — DEFENDANTS—-— 
RESPONDENTS. 

Madras Hindu_Religious Endowments Act (I of 
1925), s. 63 (4)—Power of Board to determine what 
properties belong to an institution— Power to appoint 
additional ‘trustee—Investing additional trustee with 
power to override existing trustee, impropriety of. 

The power given by s. 63 of the Madras Hindu 
Religious Endowments Act to frame a scheme for 
the management of an. institution catries with it 
the power to settle what the properties of the institu- 
tion are. Vaithinatha Aiyar v.- Theogaraja Iyer 
(1), Vaithinatha Aiyar v. Swaminatha Iyer (2) and 
Anjaneya Sastri v. Kothandapani Chettiar (3), refer- 
red to . 

Under s. 63 the B ard may appoint an additional 
trustee but it does not empower the Board to invest 
the additional trustee with powers which in effect 
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enable him to eupersede the existing trustee. An 

additional trustee can only have such powers: a8 & 
c-trustes has under the general law. 

Appeal against the decree of the District 
Court of Ganjam in O. S. No. 34 of 1928. 

Mr. K. S. Venkatrama Aiyer, for the 
Appellant. 

Messrs. M. Patanjali Sastri and L. La 
Venkatanarasiah, for the Respondents. 

Varadachariar, J.—This appeal arises 
out of a suit under s. €3 (4) of the Hindu 
Religious Endowments Act, impugning a 
scheme framed by the Board for the 
managemnt of a group of mutts. Only 
two points have been pressed before us: 
(1) as to the propriety of giving the associate 
trustee over-riding powers over the Mahant 
and (2) as to the power of the Board to 
settle a list of properties belonging to the 
institution. The latter point may be 
briefly disposed of. 

It does not appear from the record whe- 
ther any objection was taken by or on 
behalf of the Mahant before the “Board 
about the properties to be included in the 
list attached to the scheme of properties 
belonging to the mutt. We cannot agree 
with the contention advanced by Mr. 
Jagannath Das, on behalf of the Mahant, 
that the Board Las no power to seltle such 
alist. Section 63 undoubtedly gives power 
to the Board to frame a scheme for the 
management of the instilution and this 
power carries with it the power to settle 
what the properties of the institution are, 


so that the authority framing the 
scheme may know what properties 
ara to be governed by the scheme 


and what the resources are whose dis- 
posal is to be provided for by the 
scheme. A question of this kind was 
raised before this Conrt in Vaithinatha 
Aiyar v. Theogaraja Ayar (1), and the 
learned Judges held thatin a suit under 
s. 92, Civil Procedure Cade, asking for the 
framing of a scheme, the Court has the 
power to settle the question whether 
certain properties belong to the institution 
or not. This decision was confirmed on 
appeal by the Privy Council in Vatthinatha . 
Aiyar v. Swaminatha Ayar (2), and though 
the question of the Court’s power was not 
specifically raised before their Lordships, 
the Judicial Committee did deal with the 
merits of the claim; thus clearly implying 
sek? 41 M L J 20; 68 Ind. Cas. 631; A I R 1921 Mad. 


(2) 47 MEBI: f2 Ind Cas. 801; AIR 1924 PO 221; 

5LT A 282; 47M D J 361; 35 M L T 139; (1921) M W N 

: & A L R1076: 26 Bom. L R 1191; 20 LW 

803: 22 A L J 983; 40 C L J 451; 29 O W N 154; 26 P 
R6 A.C) 1710 WN 617 (P. GD. 
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that this was within the legitimate scope 
of Court’s power when framing a scheme. 
Some observations cn this question will 
also be found in Anjaneyya Sastri v. 
Kothandapani Chettiar (3). 

In the lower Court an attempt was also 
made to prove that some of the properties 
included in the list attached to the scheme 
Ex. F are the private properties -of the 
Mahant and do not belong to the mutt. 


In support of that claim, reliance was’ 


placed on the circumstances that these pro- 
perties czme to the present Mahant under 
the will of his predecessor Ex. D. As the 
learned Judge has pointed out, this will 
meke no distinction between the properties 
now claimed as the private properties of 
the Mahant and the other properties in 
respect of which no doubt has been raised 
as to the ownership of the mutt. 
From the few sale-deeds filed in the case, 
it no doubt appears that. some of those 
properties were purchased in the name of 
the prior Mahant; but it being admitled 
that he was an ascetic and celibate and 
the head of the institution, the probabili- 
ties are that they were purchased with 
the funds of the institution. At any rate, 
in the absence of anything to show any 
difference in his method of dealing with 
these properties as compared withthe other 
admitted prcperties of the institution, the 
Court is entitled to draw the inference 
that he purchased them for the benefit of 
the institution. We, therefore, see no 
reason to interfere with the lower Court’s 
decision on this point. 

Proceeding next tothe objection taken 
to cls. 2 and 3 of the scheme, we think 
that the appellants objection to these 
clauses is well founded. We agree with 
the learned Judge that the circumstances 
justify the appointment of an associate 
trustee; but s. 63 does not contemplate 
that the person so added is in effect to 
supersede the Mahant. Olause 2 of the 
scheme almost makes it clear that the 
new trustee is to have the management of 
the institution, with a vague direction 
that in so’ managing it, he may -avail 
himself of the help and advice of the. 
Mahant in all important matters. We 
are not satisfied that this kind of sub- 
stantial supersession of the Mahant is 
warranted by the terms of s. 63. Clause 3 
of the scheme gives further effect to the 
principle underlying cl. 2 by declaring that 
in matters in which the- Mahant might 

(3) 43 L W 409; 164 Ind. Oas. 615; (1936) M W N 
245; A I R 1936 Mad, 449; 9 R M 137, 
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not co-operate with the paid trustee, the 
paid trustee should have the power to act 
independently of him. It is true that the 
scheme draws a distinction between religious 
matters and secular matters and leaves the 
Mahant comparatively free in religious 
matters. This distinction is mere 
easily drawn on paper than worked in 
practice. But apart from that considera- 
tion, for the reasons we have already 
given, this kind of special power conferred 
on the new trustee is not warranted by 
the Act. We appreciate the necessity for 
some provision to ensure the working of 
the institution in the event of deadlock 
between tbe two trustees; but the Eoard 
or other competent authcrilty must devise - 
some means of ensuring itin a form con- 
sistent with the provisions of the Act. We 
must accordinglv direct that cis. 2 and 3 
of- the srheme, Ex. F, must be omitted and 
a general provision inserted that the paid 
trustee appointed under cl. 1 shall have 
the powers ‘which a co-trustee will have 
under the general law. 

We are informed that the locality in 
which the suit ins‘itution is situate has 
now ceased to form part of this presidency 
and we do not know which authority will 
in the new state of thing; be competent 
to deal with this institution by way cf 
supervision. All that we can do at this 
stage is to leave the matter with tke 
above direction, so that any other authority 
competent to give further di.ectioas may 
do so when the contingency contemplated 
by cl. 6 of the scheme is availed of. 

TLe appeal is accordingly allcwed tó the 
extent above indicated and in other respects 
dismissed. There will be no order as to 
cos's b:causs the parties succeed in part 
and fail in part. 

Mockett, J.—1 agree. Under s. 63 (1) (c) 
of the Hindu Religious Endowments Act, 
provision is made for associating one or 
more persons with the trustee for the 
purpose of participating or assisting in tha 
administration of the endowments. By 
that I understand that the person appointed 
is to participate with the trustee and to assist 
the trustee. What has happened in this case 
is that a paid trustee has been appointed 
who ss Lunderstand, (cl. 2cf the scheme) has 
the right to have his views and intended 
actions prevail over the present Mahant 
and the result seems to be that the position 
of the Mahantis virtually negligible. It 
is the paid trestee whois to manage the 
institution, he can ask fcr the advice and 
the help of the’ Mahant but nothing is 


428 GULABOHAND UMAII V, 


said about the necéssity for him to accept 
them and the wh Jle of that part of the scheme 
is quatified by the most ambiguous words 
in all important matters. Then in cl. 3 “if 
the Mahant dres not co-operate, the paid 
trustee can act indpendently”. It seems 
to me the result is that the Mahant remains 
there as a mere cipher so far`as secular 
matters are concerned, and so far as the 
powers are concerned, ke might very well 
have been removed. In my view this 
Position is not contemplated by any of 
the relevant provisions. of the Act. If the 
Board desire to remove the trustee, pro- 
vision is made bys. 73. If they desire to 
retain him then provision must be made 
as indicated by my learned trother for a 
scheme by which he continues to function 
but in co-operation with somebody else 
nominated by the Board. 
As Order accor ingly. 


SIND JUDICIAL COMMIS- 
: SIONER’S COURT 
Criminal Appeal No. 21 of 1935 
July 31, 1936 
Davis, J.C. 
GULABCHAND UMAJI—APPELLANT 
< Versus 
EMPEROR — Opposite Party 

Criminal Prosedure Code (Act V of 1898), s. 517— 
Three persons accused of criminal breach of trust 
—One acquitted—Whether can claim property — 
Property restored to persons, though no offence prov- 
ed agiinst property belonging to them—Persons found 
to be owners—Order, whether proper. 

The general rule is that when an accused has 
been charged with an offences in relation to certain 
property and he has been acquitted, that property 
should be returned to him. But this rule has no 
application where several persons are accused of an 
offence in respect of the same property and one is ac- 
quitted while others are convicted. 

Section £17, Criminal Procedure Code, not only 
refers to property in respect of which an offence has 
been committed but also the property before the 
Court and in its custody, : 

The accused not being mercantile agents within 
the meaning of s. 2 (9), Sale of Goods Act, deposi- 
ted ornaments with the third accused G who receiy- 
ed them not in good faith. All of the three were 
tried under s. 406, Penal Code, for criminal breach 
of trust. G was acquitted and the Magistrate ordered 
the ornaments produced before him to be restored 
not only to those three persons to whom they 
belonged but also to six others, though no offence 
had been proved against the property belonging to 
them. G claimed that as he had been acquitted of 
the offence with which, he has been charged in rela- 
tion to the property, so he was entitled to an order 
that the property should be returned to him: 

Held, that G was not protected by s. 118, Contract 
Act, and was not entitled to possession under s, 517, 


emperor (SIND) 16710 
Criminal Procsdura Code, whether posszssion means ` 
judicial or physical. 2 

[Case-law discussed ] ` 

Held, further, that an order reserving property `: 
to six others who were found to be owners, was 
within the provisions of s. 517, Oriminal Procedure 
Code. ; 

Mr., Fatehchand Ramehand, for the Ap- 
pellant. 

Mr. 
Crown. 

Judgment.—This is an appeal against 
an order of the Special First Class Magis- 
trate, Karachi, under s. 517, Criminal 

Procedure Code, relating to the possession 

of certain ornamentsin respect of which: 

criminal breach of trust has been. com- 
mitted. One order is contained in tho 
last five lines of the Magistrate's judgment 
dated September 25, 1935, while the 
second order is dated November 1%, 1935, 
and directs certain properiies to be return- 
ed to the various owners as per the Police 
list. It appears that the properties under 
the second orderhad been identified by 
two of the accused as properties deposited 
with them by the owners to whom the Magis- 
trate has directed them to be returned. 

Now, in this case three accused were 

charged with the commission of an offence 

under e. 406, Penal Code, and while two 

‘of them, Shambhu and Gopal, -were con- 
victed, the third Gulabchand was acquitted, 
and itis he who is nowthe appellant in 

this case. ` 

He says that as he has been acquitted 
of the offence with which he has been charg- 
ed in relation to the propery, so he is 
entitled to an order that the property should 
be returned tohim. The general rule is 
that when an -accused has been charged 
with an offence in relation to certain pro- 
perty and he has been acquitted, that pro- 
perty should bereturned tohim. In this 
particular case, however, not all the accused 
have been acquitted of an offence in 
relation to this property, because, while 
it is true that Guiabchand himself has 
been acquitted, the two accused Shambhu 
and Gopal have been convicted of offences 
in relation to the same property. Pro- 
perty which is the subject of criminal 
breach of trust is just as much stolen pro- 
perty asis property stolen in the ordinary 
sense of that word. 

Now, the learned Advocate for the ap- 
pellant has made much of tle definition 
ofa “mereantile agent” in s. 2, Sale of 
Goods Act, and of s. 178, Contract Act. 
He says that in this case the two accused 
Shambhu and Gopal were mercantile 


Purtabrai D, Punwani, for the 


. upon the definition 


-case to which. he has 
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avoni: therefore, when they pledged ihese 
ornaments with Gulabchand, the third 
accused, and he received them in good 
faith, he had a gocd title, and before it is 
ordered that the property should be return- 
ed tothe owners he is entitled to receive 
compensation, and the learned Advocate 
has quoted. for my assistance certain 
cases of certain High .Ccurte. The first 
referred me is 
the casein Shwe Wav. C. I. Mehta (1). 
But. inthat particular cese it was clear 
that the pledges were accepted in good 
faith, .andthey were good and validas 
against the owner, and the appellant 
was entitled to claim pogsessicn of them 
until the. amount -.that was due on 
the pledges was returned. Morecver, in 


this case, the pcssession was net between 


-the complainant and tke accused, but was 


one between the ecmplainant and a tLird 
person who was a witness in the case. The 
facts in thet case were different from tke 


. facts in tLe cace before me. 


Tte second case referred to by tle 
learned Advceate isthe case in Ram Dan 
Damani v. Haridas Damani (2). But that 
judgment prcceeds briefly on tLe ground 
that as the eceused had - been ecquitted 


- of tLe cffence of cheating,- thetinsof ghee, 


in respect of which an cffence wes riot 
proved to heve been committed, should be 


- restored to ike accused and not to the com- 


t 


plainant who is-described in that judg gment 
as the lawful owner. 

Anotker case to which- I have been 
referred is. Sattar v. Afzal Muhammad (3) 
which relates tothetheft of an elephant. 
That was, however, asimp'e case between, 
the complainant and the accused where 
tLe Court found that the: elephant was not 
stolen and ordered that it should be res- 
tored to the accused. These cases, how- 
ever, appear to me to be distinguishable 
from the case before me now, because 
while in those cases .it was found that an 
offence hed got been ccmmitted in rela- 
tion tothe -property with which the ac- 
cused were charged and -in respect of 
which they were acquitted, in this ‘case, 
so far as thetwo accused Shambhu and 
Gopal are concerned, they have been con- 
victed. It, therefore, appears. to.me that in 
this case the question of possession depends 
of the “mercantile 


(ly) AIR ye | Rang. 322; 105 Ind. Cas. 452; 28 Or. 
L J 932; 5R 


ae AIR 1026 Cal. 1018; 95 Ind, Cas. 923; 27 Cr, L 


"oO ‘ALR 1997 Cal’532; 102 Ind, Gas. 482; 28.Cr, 
‘Ed it; 54 0283; BATON R RAN. 


‘pledge from ‘the accused Shambhu 
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agent” in the Sale of Goods Act, and s. 178, 
Contract Act, to which reference has been 
made. Now, according tos. 2 (9), Sale of 
Goods Act, a “mercantile agent’ is defined 


as follows:— 
“ ‘Mercantile Agent’ means a mercantile agent 


having inthe customary cours of business as such 
agent authority either to sell goods, or to consign 
goods for the purposes of sale, or to buy goods or to 
raise money on the security of ' goods.” 


Itis indeed on the basis of this defni- 
tion that the casein Sharaf Din v. Gukal 
Chand (4) is tobe explained and followed, 
for the Court found that the pledger had 
come into possession ofthe goodsin a 
lawful manner and the pledgee acted in 
“good faith. In like manner the English 
case quoted for my assistance in Oppenhci~ 
mer V. Attenborough & Son (5) has also to 
be read. In that case, there was aithority 
to pledge by the custom of the trade. Re- 
ference has been made to s. 27, Sale of 
Goods Act, but this section relates to sale. 
Iam concerned kere with the question of 
a pledge. The appellant Gulabchand, 
when a witness in the case, stated that 
it was a common custom prevailing all over 
the town that ornaments p'edged “with. one 
goldsmith should be pledged by that 
goldsmith with another. Beyond this bare 
statement made by this accusedin his 
own defence and interest, I can see notk- 
ing upon the record to justify this state- 
ment. Section 178, Contract Act, however, 
refers not to a sale by a mercantile agent 
but to a pledge and is more appropriate to 
the circumstances of this case. That section 


` reads as follows:— 


“Where a mercantile agent is, with the consent 
of the owner, in possession of goods or the docu- 
ments of title to goods, any pledge made by him 
when acting in the ordinary course of business of 


-a mercantile agent, shall be as valid as if he were 


expressly authorized. by the owner of the goods to 
make the same: provided that the pawnee acts 
in good faith end has not at the time of the 
pledge notice that theowner has not authority to 


-pledge” 


Explanation: —In this section, the expressions 
“mercantile agent” and “documents, of title” shall have 
the meanings assigned to them in the Indian Sale 
of Goods Act, 1930, 


It is said that this section gives the 
appellant a perfectly good title because the 
ornaments he received were received in 
and 
‘Gopal. ‘But s. 178, Contract: Act, must be 
read with the definiticn of “mercantile 
agent” already referred to anditis clear 


from this definilien that in order that a 
(4).12 Lah 304; 132 Ind. Cas, 835; 32 Or. L J 960; 
32 PL R724; (1931) Cr. Cas. 7:0; A I R 1921 Lah, 


1526; Ind. Rul’ (931) Lah. 67% 


5) (1808 LK B 221; 77 LJ K B 209; 98 L 7.944 


PAN R 115; 18 Com, OBs. 125, 
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mercantile agent should fall within the 
provisions of s. 178, Contract Act, he must 
have authority to sell or to consign for the 
pusp:se of sale or to buy or to raise 
money on the security of gocds according 
to the definition of ‘mercantile agent” in 
s. 219), Sale of Goods Act. Regarded in 
this light, itappears to me perfectly clear 
that the accused Shambhu and Gopal were 
not mercantile agents, that they had no 
authority tosell goods or to consign goods 
for the purpose of sale orto buy goods or 
to raise money on ihe security of goods, 
and the learned Public Prosecutor has 
pointed out that the crnaments which are 
the properties in this case were deposited 
with the accused for the express purpose of 
refashioning them or of making them 
into other ornaments. There is then in 
“my opinion, no question whatever but that 
Shambhu and Gopal were nct mercantile 
agents, that they kad no right whatever, 
to pledge these ornaments or to raise 
money on them with Gulabchand, accused 
No. 3, and therefore, Gulabchand is not 
protected by the provisions of s. 178, Oon- 
tract Act. Moreover, I am not satis‘ied that 
Gulabchand acted in gcod faith, though I 
amawarehe has been acquitted of the 
offence unders, 411, Indian Penal Code, 
“with which he has been charged, and I 


“must accept that acquittal with all its, 


-implications. 


Therefore, so far as the question of 
Gulabchand's possession is concerned, it 
appears that under s. 5:7, Criminal Pro- 
cedure Code, he is not entitled to possession 
whether “possession” in s. 517, Criminal 

. Procedure Code, as now amended, means 
juridical or physical possession. But an 
argument has been advanced on his be- 
half that while an offence has been prov- 
ed only in relation of certain ornaments 
belonging to Masoomshah, Nur Muhammad 
and Ismail Khan, as the accused cculd be 
tried and convicted only in one trial for 


‘three offences, yet ornaments have been . 


ordered to be restored notonly to these 
three men butto ninein all, alist of whose 
names appears at p. 45 ofthe paper- book 
“But when one refersto s 517, Criminal 
Procedure Code, one finds it not only refers 
to’ property in respect of which an 
offence has been committed but the pro- 
perty before the Court and in its custody. 
Section 517, Criminal Procedure Code, now 
reads as follows:— : ore 
“317, (1) When an #nguiry ora trialin any Cri- 
minal Court is concluded, the Court may make such 
“prder as it thinks fit. for the disposal, -by. des- 
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truction, confiscation, or delivery to any person 


claiming to be entitled to possession thereof or 
otherwise of any property or document produced 
before it or in its custody or regarding which 
any cflenc2 appears to have ben committed, or 
which has been used for the commission of any 
offence.” Ea ek By RR a 

Now,itis true that an offence has not 
been proved as against the property be- 
longing tothe six applicants mentioned 
last on p. 45 of the paper-book; but accord- 
ing to Shamblu and Gopal these orna- 
menis were ihe ornaments of these six 
claimants, and thereis reason to believe 
that 4s criminal breach of trust has been 
committed in relation to the ornaments of 
the first three persons, so criminal breach 
of trust has been committed in relation 
to the ornaments of these six persons. 
Seclion 517, Criminal Procedure Code as 
now amended, would appear to cover a 
case such as this. Ido notthink, therefore, 
that this isany reason for setting aside. 
the order ofthe Magistrate, for it is clear 
the order of the Mugis:ra'e was limited to 
ordering property which had ben pro- 
duced befcre Lim and which was in the 
custody of the Cuurt to be restored to the 
owners. This order appears to ine within 
the provisions of s. 517, Criminal Procedure 
Code. The learned Advccate for the ap- 
pellant says thatin addition to the pro- 
perly mentioned at p. 45 of the paper- 
book as belonging to the claimants, there 
is certain property found frcm the. posses- 
sion ofthe appellant which is unidentified 
and unclaimed. If this be so, it appears to 
me thatthe proper order would be that es 
regards this properly, if taken ‘from the 


> possession of the appellant, it should be’ 


returned to him, and to this extent, the 
Magistrate's order may be varied. 
D. Order accordingly.. 


m maeman 


CALCUTTA HIGH COURT = 
Civil Appeal No. 370 of 1934 
August 4, 1936 
D. N. Mirrer ann S. K. Guoss, JJ. 
SAILENDRA KRISHNA CHOUDHURY— 
APPELLANT ` . 


versus ` ` 

HARENDRA KUMAR ROY AND OTHERE — 

o RESPONDENTS 

are fers Code (Act V 

Tr. 53, 42—-Suit for dissolution of partnership— 
Preliminary deeree for accounts—Whether derea 
for money—“Any other matter” in r. 42, signifi- 
cance of—Such decree, whether can be attached and 
sold—Haecution— Power of Executing Court—Decree 
assigned—Notice to judgment-debtor—No contesg— 
Whether can raise objection in execution, ° 


of 1908), 0. XXI, 


t 
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1937 
A preliminary decree for accounts in a suit for 

dissclution of partneiship, is not prima facie a 

decres for payment of money. The amount due to 

the judgmeni-lebtor js not an ascertained sum of 
money. The final decree in a suit for eccounts of the 
partnership may be either for the payment of money 
by tha plaintiff to the defendant and vice rersa. lE 

a balance is found against the defendant es a 

result of the enquiry into accounts, the defendant is 

bound to pay the same to the plaintif. If on the 
contrary the balance is found against the plaintiff 
he will be bound to pay the same to the defendant. 

It is difficult to say in these ciicumstarces that such 

a decree is a decree for the payment of money 

either in favour of the plaintiff or in favcur of 

defendant until accounts are taken and examined 
by the Oourt and finally determined by it. The 
words ‘any other matter’ in O. XXI, r. 42, Civil 

Procedure Code, cannot include a preliminary 

deeres directing the taking of accounts in a 

partnership suit. This ral2 deals expressly with 

the degrees for mesne jrefits and rents In 
these cis3s the defendant can only be the judg- 
ment-debtor, but the plaintiff cen never be the 
judgment-debtor. No decree can possibly be passed 
in those cases :eadering the jlaintiff liable to 
the defendant. That is ihe essential difference 
between th.se decrees and a decree in a part- 

Leiship suit directing eccounts to be taken, as in 

the latter case the qucstion as to who will be the 

judgment-debtcr will depend on the result of the 
accounts Corsequently such decree can neither be 
attached ner sold under r. £3, O. XXI. Sidlingappa 

Irappa v. Shankarappa Karibasappa 13), ex; lined. 

Dhanaraju v. Motilat Duga (4), relied on. 

A decree wae assigned ty the Official Assignee 
to another person, His name was substituted as 
decree-hulder after notice to the judgment-debtor, 
who did n.t appear to contcst the assignment. 
He, hiwever, in execution proceedings objected to 
assignment as collusive. The objectivn was allowed 
by the Execution Couit: 

Held, that the Executing Court could not questi. n 
the assignment. Mungal Pershad Dichit v, Girija 
Kant Lahiri (1), relied on. 

©. A. from the original order of the Sub- 
Judge, Second Court, Dacca, dated Merch 
24, 1934. 

Mr. Samarendra Krishna Deb, for the 
Appellant. | ; 

D. N. Mitter, J—This is an appeal by 
the assignee of the decree-holder against 
an order of the Subordinate Judge, Dacca, 
dismissing his application for execution 
of decree whichis said .to be partly pre- 
liminary and partly final. dt is unfortunate 
that the respondent has not appeared in 
this case, but although Mr. Das for the 
appellant has fairly placed the case before 
us, the absence of the- respondent is a 
sensible disadvantage. It: becomes neces- 
sary to examine the facts of the case and 
the legal arguments a little more carefully 
than it would have been necessary if the 
respondents hed been represented. be- 
fore us. 

It appears that Harendra Kumar Roy, 
the respondent, brought a suit for partition 
gi certain immovable ‘properties and for 
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dissolution and winding up of certain 
ijmali kaibars belonging to tre parties in 
the suit against Pulin Krishna»kKoy and 
others. That suit was numbered as Suit 
No. 302 of 1918 and in that suit a final 
decree for partition and preliminary decree 
fcr accounts were made as a result of a 
settlement reached by the parties. By the 
portion of the decree which was final the 
parties were given separate allotment of 
immovable properties, and to equalise the 
partition defendants Nos. 11 (ka) to 11 (ga) 
became entitled to get Rs. 6,289-5-3 from 
the plaintiff as compensation money. The 
said defendants Nos. 11 (ka) to 11 (ga) 
were afterwards adjudged insolvents in 
the insolvency jurisdiction of the High 
Ccurt and theirs .estate including their 
rights to get the amount of compensation 
under the decree aforesaid vested in the 
Official Assignee, who sold by public auc- 
tion on August 8, 1925, the right, title and 
interest of the insolvents in the outstand- 
ings tcgether with interests, profits and 
the properties and subject-matters of pend- 
ing suits, decrees obtained prion and 
af.er the inso.vency, all fully described 
inthe schedules annexed to Ix. 27 and 
the appellant Sailendra Krishna Choudhury 
was declared the purchaser thereof for a 
sum of Rs. 825 and the Official Assignee 
„executed a formal conveyance on August 
21, 1925 jin favour cf Sailendri. The sche- 
dule referred to inthe said deed of as- 
signment mentioned the due of Rs. 6,289-5-3 
from Harendra Kumar Roy on tke decree 
in suit No. 302 of 1918 of the Subordinate 
Judge's Court, Dacca, : see pp. 1-3, part 2, 
of tLe paper-book. Prior to this assign- 
ment, however, the Official Assignee filed 
an application for ihe execution of the 
said decree before the Dacca Court, and 
Sailendra, the appellant before us, after- 
wards got himself substituted in place of 
the Official Assignee and was allowed to 
-execute the decree. Sailendra got the 
-execulion case iransferred to the First 
Subordinate Judge’s Court at Faridpur 
with aview to the attachment and sale 
of the immovable properties of Harendra, 
the respondent before us, situate in that 
District, and got some of the properties of 
the respoadent sold by public auction and 
the sale was ccnfirmed on December 15, 
1930. The . sale. fetched the sum ot 
Rs. 2,100. Sailendra filed. an execution 
case before the. Subordinate Judge at 
Dacca for realizing the balance by attache 
ment and sale of the right, title and . 
interest of Harendra in. the preliminary 
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-decree for dissolution and accounts of the 
partnership. “The Commissioner is making 
un inquiry into the said sccounts. The 
respondent Harendra putin an objection 
to the application. for execution forthe 
balance contending that Sailendra is not 
entitled to maintain tke application for 
execution on two grounds: (1) that the 
application is barred by limitation, and 
(2) that a preliminary decree for acc counts 
is not liable to attachment and sale under 
O. XXI, r. 53 cf the Code, seeing that 
the preliminary decree for accounts is not 
a decree for a sum certain. A further 
contention was raised that Sailendra is not 
entitled to maintain this application as the 
assignment was not valid and was tainted 
by fraud. and collusion. The question of 
limitaticn was not -pressed before the trial 
‘Court and has not been raised b2fore us. 
“With regard to the maintainability of the 
application for execution, it appears that 
although notice of: assignment was given 
‘to Harendra he never appeared to contest 
‘the assignment end is now . precluded 
from raising the contention, but notwith- 
stand: ng this. finding, the Subordinate Judge 
-has recorded the- finding that tle kubala 
“Es. 2 obtained by Sailendra for the nomi- 
nal sum of Rs. 325 seems to be a collusive 
‘affair. The: Subordinate Judge was of 

‘opinion that the only question emerged for, 
-determination in the . case was whether a 
preliminary decree for accounts can be 
-attached and sold in execution of another 
decree, andhe held that a preliminary de- 
-cree for dissolution of. partnership 
and accounts is not an executable decree 
and therefore not attachable, and that the 
-application for execution is premature 
.and cannot preceed. He has accordingly 
.dismissed the application for execution. 
‘Hence the present appeal by Sailendra, the 
assignee of the decree-holder. 

Agains: this decision, the present appeal 
-has been brought, and it has been con- 
-tended-before us that a decree for disso- 
lution of partnership and accounts is an 
-executable decree and is liable to attach- 
ment and gale. It has been further con- 
tended thatthe Court below has erred in 
going into the legality or validity of the 
conveyance by the Official Assignee to the 
appellant, and it ought to have held that the 
said question could not bə raised by the 
judgment-debtor and that at any rate the 
tinding that the conveyance by the Official 
Assignee to the, appellant is a collusive 
affair is erroneous. 
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„one knows the inquiry 


decree for 
-final as regards the -questions settled by 
that decree including the liability of tke 


. plaintif : 
.by the plaintif 


So far as the last two- . 
‘pontentions are concerned, we are of opinion _(P O 
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that it was not open to the judgment-deblor 
to question the validity of tha conveyance 
(Ex. 2) on the principle that at a prelimi- 
nary stage of the sme steed proceed- 
ings the assignment as proved and 
substitution of the EA was made with 
notice to respondent judgment-debtor and 
that the finding that the conveyance by 
the Official Assignee to the appellant i 
a collusive affair must be set aside a 

it was not competent to the Ka wali 
Court to question the validity of the assign- 
men} having regard to the principles laid 
down in Mungal “Pershad - Dichit v. Girija 
Kant Lahiri (1). The -first contention that 
the decree for dissoluticn of partnership 
and accounts isa decree for money with:n 
the meaning of O. XXI, r. 53, of the Code 
is a question which is not frec from doubt 
or ditficulty. In the execution _ petition 
printed at pp.8 and 9, part 1, O. XXI, 
r. 53, is not mentioned but in the 10th 
column of the said petition the prayer of 
the decree-holder is that the whole of the 
decretal amount together with the c sts of 
the execution may be realised by-attech- 
ment and the ssle cf the entke righ.s, 
interesis and pro.its of the jadgman debtor 
in Title Suit No. 302 of 1918 of the Court 
of the Subordinate Judge, Dacca. The 


‘questi n is whether a preliminary decree 
for accounts in a suit for dissolution cf 


parinership can be. regarded as .a decree 
for the payment of money within ihe mean- 
ing of O. XXI, r. 53 of the Code. 

On the face of it, it is not a decree fur 
the payment of money as there is no 


“such direction in the decree excep: per- 


haps inthe matter of costs. Tne amount 
due to the judgment-debtor is not an 
ascertained sum of money; for augut 
into the accounts 
of ths partnership may result ina tinal 
decree for the payment of the money against 
the plaintiff who is a judgment-debtor in the 
present case. It is true thatthe preliminary 
taking accounts is no doubt 


defendants tə render an account to the 
see Rahimbhoy v. Turner (2). 
Under the present Code the final decree 
in asuit for accounts of the partnership 
may. be either for the payment of money 
to the defendant and 
vice versa. If a balance is found against 


21 EG 0 51; SIA 123; 4 Sar 219; 110 L R 113; 4 Sar, 
18 
2) 15 B 135; 18 Ta 6, 5 Sar. 639; 15 Ind, Jar. 45 
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the defendant «sa result of the enquiry 
into accoun's the defendant is bound to 
pay the same to thə plaintif. If on the 
contrary the balance is found against the 
plaintiff he will te bound to pay the 
same to the defendant (see Form No. 22 
of Appendix D). It is dificult to say in these 
circumstances that such a “decree is a 
decree for the payment of money either 
in favour of the plaintiff or in favour of 
defendant until accounts are taken and 
examined by the Court and finally deter- 
mined by it. A reference has been emade 
in the course of argument to a decision of 
the Bombay High Court in Sidlingappa Ira- 
appa v. Shankarappa Karibasappa (3)- 
which lays down that a decree for dissolution 
will hê so far regarded as a money decree and 
that, therefore, it can be attached but can- 
not be sold. This decision, however, proceeds 
onan admission made in the course of 
argument and ‘cannot'be regirded as an 
authority for the decision of the point in 
controversy. On ths other harid the view 
we take receives support from a decision 
of Thiruvenkatachariar, J., in Dianaraju 
v. Motilal Daga (4), at p. 6474. We are 
not unmindful of the provisions of O. XXI, 
r. 42, which enacts that: 

“Where a decree directs an enquiry as to rent 
or mesne profits or any other mattar, the property 
of the judgment-debtor may, beforé the amount 
due from him is ascertained, bs attached as in the 
case of an ordinary dəcree for the payment of 
money. 

The words ‘any other matter’ cannof, in 
our opinion, include a preliminary decree 
directing the taking of accounts-in a part- 
nership suit. This rule deals expressly 
with the decrees for mesne profits and 
rents. In these cases the defendant can 
only be the judgment-debtor, but the plain- 
tiff can never be the judgment-debtor. No 
‘decree can possibly ba passed in those 
cases rendering the plaintiff liable to the 
defendant. That is the essential difference 
between those decrees and a decree in the 
partnership suit directing accounts to be 
taken, asin the latter case the question 
as to who will be the judgment-debtor 
will depend on the result of the accounts. 
The Subordinate Judge is right in holding 
that this application for execution is pre- 
mature. The result is that the appeai 
must be dismissed subject to the vuria- 
tion that the finding that the kobala Ex. 2 


(3) 27 B 558; 5 Bom. L R 523. 

(4) A I R 1929 Mad. 611: 116 Ind, Ors, 313; 52 M 
663; 57 M L J 264; 29 L W 823 (F B). > ' 

*Page of A L-R. 1929 Mad.—[Ed.]; 
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obtained by the appellani-for a nomina] 
sum of Rs. 325 is a collusive aTair and must 
be set aside. Ney Vay 

S. K Ghose, J 


D. 


—I agree. f WE i 
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Tort—Defamation — Qualified privilege—Onus— 
Communication relating to State matters, what con- 
stitutes—Report of Police Officer which he is bound to 
make—Whether absolutely privileged—Evidence Act 
(I of 1872),s. 124—Applicability--Suit_ for défama- 
tion in respect of report by Police Officer in .com- 
pliance to Magistrate's order —Limitation —Limitation 
Act (IX.of 1908), Sch. I, Arts. 2, 24. “ 

Ifthe case is one of qualified privilege, it is for 
the plaintiff to prove that there was express malice 
which cannot be presumed merely from looking at 
the document itself, 

A report made by a Police Officer to his superior 
officer under the orders ofthe latter, with-a view to 
the same being furwarded to the Magistrate, ‘is -an 
official communication made by one official to another 

-in the discharge of his duty. The category “ com- 
munications relating. to State matters ” -is -not coh- 
fined to cases ‘where Secretaries of State -or Undeb- 
_ Secretaries of State are communicating with one 
another. In India, State matters must mean-public 
matters, particularly matters connected with the ad- 
- ministration of justice, and a State officer must 
include a: public officer whoss duty -it is to make 
enquiries and investigations into allegations uf:com- 
mission of criminal offences. |p. 433, col. d.] 

Where the report made by the Oircle Inspector 
“which was said to contain a defamatory slatement, 
was not a voluntary-act done by him on his’ own 
initiative but was one which had been ordered from 
him and which it was his bounden duty to make: 

Held, there-was an absolute privilege in making 
the report andthe Circle Inspector was not liable. 
Section -124, Evidence Act, applies to such a repcrt, 

For the absolute privilege it isnot necessary that 
the statement made should itsslf have been-made 
on oath, so long asitisa part of the judicial :pro- 
ceeding, particularly if it is a report made under 
orders of the Court. When a Police Officer is 
ordered by the Magistrate to make an enquiry or in- 
vestigation, he is bound to report, stating all ths 
facta that have ‘come to his information, and it 
‘would ‘be improper on his part to conceal any facts 

-from the knowledge of the Magistrate simply bezausa 
he has afear that if called'upon he may not “he 
“able to'prove -tha truth of such’facts ‘in’a Court of 

law. [p. 439, col. 1.] 

- Whers a suit is brought for defamation against a 
Police Officer. in respect of statements in a report 
“submitted in compliance of an order of a Magistrate 

' geting under Chap. XVI, Cyiminal Procedure Code, 
‘the period of limitation is governed by Art. 184 and 
mot Art. 2,Limitation Act. Shiam Lal v. Abdul Raof 

(1), not applied. KE 


434 


F.C. A. from the decision of the Sub- 
Judge, Mirzapur, dated May 23, 1933. 
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Bennet, J.—This is a first appeal by 
the plaintiff, the Raja of Kantit, who brought 
a suit for damages for libel against an 
Inspector of Police, M. Wajid Ali, and 
his suit was decreed for damages of Re. 1 
only. . There is also a cross-objection 
claiming that the suit should be dismissed in 
tote. The plaintiff set out that ihe defendant 
was actuated by feelings for certain Mu- 
hammadans against. whom the Raja Lad 
taken’ action preventing them from obtain- 
ing fuel, ete, from Bijaipur jungle and 
that in the Sessions Case No. 5 of 19382, 
` Sarjoo Gond v. Bhagwan Singh and others, 
under s. 395, Indian Penal Code, the de- 
-fendant had been ordered to make an 
‘investigation and he submitted a false and 
“wrong report in which the defendant, 
-without reasonable and probable cause 
out of sheer malice, mede false statements 
which are claimed to be libellous and 
. defamatory and which are as fcllows: 

“(1) These improper acts of the Raja Saheb are 
sufficiently known in that neighbourhood and 
-every one hates him on account of these acts of 
. tyranny of his, (2) In order to carry out such im- 
. proper and illegal orders, the Raja Saheb has 
employed mostly previous convicts and persons 
of bad character. (3) In this way there are several 
history sheeters who are in the employ of Raja 
.Saheb and who, being under the protection of such 
a big man, commit such crimes and escape punish- 
ments. (4) It is very shameful for a person like 
. Raja Saheb of Bijaipur to do such acts.” 


The .defence was that the defendant was 
ordered to investigate Case No.5 of 1932 
and he submitted case diaries containing 
a report of the investigation to the Super- 
intendent of Police in which he made the 
‘statements detailed in the plaint. But the 
“written statement denied that the report 
was false or wrongor that the statemenis 
were made without reasonable and probable 

-cause or cut of malice, cr that they were 
unjust and uncalled for. In para, 11 it 
. was pleaded: 

“That the defendant having been under a legal 
duty to investigate the case and to submit his 
‘diaries to the Superintendent cf Police, the diaries 
and their contents were confidential and privileged 


and no suit for libel can be legally based on 
-them.” - 


` The defendant produced evidence io 
show that the statements made were true, 
and we have been taken over some of 
‘this evidence, and the Court below has 
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come to the conclusion that the defendant 
had reasonable and probable cause for 
making the statements complained cf. 
But the Court stated cn p. 41 of its judg: 
ment: 

“The fourth statement complained of is to the 
effect that such conduct is digraceful for a person 
like Raja Saheb of Bijaipur. This expressicn of 
opinion was c2rtainly uncalled for and a presump- 
tion can be made that it was made maliciously.” 

The Court below treated the case as one 
of qualified privilege. If the case was 
one of qualified privilege, we are of opinion 
that it was for the plaintiff to prove that 
there’was express malice, and express malice 
could not be presumed merely from looking 
at the document itself. Now the plaintiff 
did not go into the witness-box. He did 
net tender himself as a witness, and when 
the defence made an application that the 
plaintiff should appear ‘as a witness sum- 
moned by the defendant (p. 10) the plain- 
tiff, on April 20, 1933, made an excuse 
that he was unwell and tendered a medical 
certificate to the effect that he had renal 
colic, a disease which is difficult for a 
medical practitioner to diagnose. The 
only witness produced by the plaintiff was 
his Diwan (p. 35), a person who has been 
only four years in his service, and this 
Diwan was produced to contradict certain 
statements as regards the servants of the 
plaintiff. The main statement to which 


* objection was made was about the plaintiff 


employing a number of persons as servants 
who were persons of bad conduct and 
previous convicts. Kor the defendant evi- 
dence was tendered (p. 30) by the Sub- 


‘Inspector of Bindhiachal to the effect that 


a large number of the servants of the 
plaintiff were previous convicts and bad 
characters and he mentions details of pre- 
vious convictions. Other witnesses give 
evidence that these persons are servants of 
the estate, and, as already stated, there is 
only the denial of one witness in regard 
to some of these persons being servanis 
of the estate. It is clear, therefore, that 
it is established that a number of servants 
of the Raja are bad characters and previous 
convicts. Now there have been a number 
of complaints made by various tenants of 


‘the estate that the servants of the Raja 


have been guilty of assaulting them and 
threatening that the wives of tenants shall 
be taken to the Raja’s house for immoral 
purposes. These complaints are printed 
on various pages of the paper bcck: 49, 
51, £5, 56, 57 and 59. The particular 
case in which the report, tke subject- 
matter of this case, was made arose by 


. 
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a complaint being made by one Sarjoo, 
which is printed on pp. 68 and C9. 

Apparently this complaint was made in 
writing tothe Collector and District Magis- 
trate and the complaint sets out that the 
six persons accused, who are servants of 
the Raja, had committed an cffence under 
s. 379-342, Indian Penal Code, that the 
cause of this offence was that the Raja 
had asked the complainant Sarjoo to arrange 
the marriage of the daughter of Jhulai 
Gond, a member of his caste, to one 
Mahadeo Kahar, a servantof the Raju, and 
that the complainant refused. The sugges- 
tion of course is that the Raja desired to 
get hold of this girl for immoral purposes. 
On June 7, 1931, the complainant states 
that fhe servants of the Raja assaulted 
Sarjoo with lathis and were convictel on 
July 28, 1931, and this conviction was 
upheld in appeal. In connection with that 
case when the complainant was absent on 
July 27, 1931 at Mirzapur, the servants of 
the Raja along with other persons raided 
the house of the complainant and 200 mds. 
of grain belonging to the complainant 
was stolen and the family of the com- 
plainant was shut up in the house and 
the fodder crop cf the complainant was 
taken away. The report goes on to say 
that the complainant had made a report 

- in the ‘Thana’ but the Police had not taken 
any steps because the Raja had great 
influence and power in the village and 
the petitioner was a poor man, but the 
Raja Saheb is after him (the petitioner) 
on account of ill-feeling and has been 
committing diferent kinds of hardships 
and tyrannies. On account of this the 
petitioner was highly perplexed and suf- 
fering a loss. The actual endorsements 
on this complaint are not printed, but 
apparently the District Magistrate sent it 
to a Magistrate for necessary action and 
that Magistrate passed an order under 
s. 202, Criminal Procedure Code, that the 
Circle Inspector, the defendant, should 
make a local investigation. Accordingly 
the local investigation was made and the 
report at pp. 71 and 72 was submitted, 
and it is this document which contains 
the alleged libels. 

Now this document sets out that the 
Circle Inspeztor enquired into the allega- 
tions in the complaint and found that 
those allegations were correct, but that 
Sarjoo, the complainant, had only been able 
to produce two witnesses before him to 
corroborate his statement, and another 
witness Sheo Saran, who did not corrobo- 


s 
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rate his statement fully, and therefore the 
Cirele Inspector said that if the Court 
thought the statement of those two witnesses 
produced were sufficient, the accused should 
be suitably dealt with. The report also 
made the statements complained of 
that the servants of the Raja were bad 
characters and had been previously fined 
and were in the habit of committing 
offences of tyranny against the villagers. 
The last sentence in the report was “It 
is verv shameful for a person like the 
Raja Saheb of Bijaipur to do such acts.” 
The lower Court considered that this state- 
ment was one which should never have 
been made, but in our opinion, on the 
honest belief ofthe Circle Inspector, which 
had been shown’ by the evidence to be 
founded on reasonable cause, we consider 
that the comment was one which was quite 
justified. A 

If therefore the case was one of merel 

qualified privilege, we consider that the 
defence have clearly shown that there was 
ample justification for the statements in 
the report, and the plaintiff has altogether 
failed to show that there was any express 
malice of the defendant. But a wider 
question has been argued in this case, 
namely, the question which was raised 
by the written statement in -para. 11, 
which is a plea of absolute privilege for 
a report of this nature. This subject may 
be examined from various points of view. 
First of all, as to the practical point of 
view, if there was not an absolute privilege 
for the confidential reports of a Police 
Officer, it would obviously be very difficult 
for a Police Officer to do his duty. A 
Police Officer has to report on the question 
whether in his opinion an accused person 
has or has not committed an offence. If he 
states his opinion that an accused person 
has committed an offence and the accused 
person isafterwards acquitted by a Court, 
then obviously inevery case, on the view 
put forward for the appellant, a Police 
Officer would be liable to be sued for libel 
and ths question weuld arise as to whe- 
ther he had reasonable and probable cause 
for the statements which he made. It 
would be extremely inconvenient if the 
Police were constantly hampered in the 
execution of their duty by defending suits 


„for libel brought against them on account 


of what they stated in confidential reports. 
Learned Counsel for the appellant has been 
unable to show that any case has ever 
been brought either in England or in India, 
against a Police Officer for the statements 
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which he made in a Gonfidential report. 


' -Learned Counsel referred at some length 


to a ruling of a-Full Bench in this Court 
in;Majju v. Lachhman Prasad (1), but that 


` was areport made by a member of the 
‘ public in the Police Station and it was 
held that that was an occasion of qualified 


privilege. It is obvious that a reporbin a 
Police Station by a member of the public 
does not stand at all on the same footing 
as a confidential report made by a Police 


-Officer in the course of his duty to another 
_ Officer or to a Magistrate. 


It may be noted 
-as a matter of practice, that these reports 


.do not form part of the judicial record but 


they are kept in the custody of-a Police 


Official in the Court and are retained in the ` 
‘Police record room. 


In the present case ib appears by some 


' error the report was filed with the record. 


“his position. 
-case appears to have been made under 
-s. 202, Criminal Procedure Code, and al- 
‘though in that section there isa reference 


ceedings; (3) Naval, 
‘proceedings. 


But that cannot affect the position of the 


defendant because’ if the defendant was’ 
“protected by an absolute privilege in mak- 


ing what he believed to be a confidential 
report, ‘then 
attaching it to the record will not affect 
The particular report in this 


in-sub-s. (2) to the powers of a Police 
Officer conducting an investigation under 


the Code, that is, under Chap. XIV, it may’ 
“well be that all the provisions of Chap. XIV, 


do not apply. In any caseit has not been 


‘shown iur the appellant that the accused 


has any right to receive copies of the 
statements made in the report or to inspect 
the report. In regard to the statements in 


:an ordinary Police diary under Chap. XIV, 
‘there is a provision unders. 162, Criminal 


Procedure Code, against the use of those 


statements in any way except that on the 


request of the accused the statements are 
inspected by the Court and not "by the 
accused, and if the Court considers under 
the proviso that there is nothing against 


the-public interest in the statements, then 


the Court mayallow a copy to be granted 
to the accused to be used for contradicting 
the witness in the manner provided ‘by 
s. 145, Evidence Act. Now cases of 


‘absolute privilege in the various books 
.on libel have keen summarised under 


a few headings which are: (1) Par- 
liamentary proceedings; (2) Judicial pro- 


22 A LJ 507, 


(1),46 A 671; 84 Ind, Cas .702; AIR 1924AU. b35; 


VENI MabHo ò. it. WATID ALT. (ALLJ 


the publication of that by ~ 


argued that 


“State, proceedings,” 


Military and State ‘b 
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We are of opinion thatthe 1eport of the 
Police Officer- in tke present case might 
either be considered as part of a judicial 
proceeding or as a State proceeding 
Learned Counsel for the appellant invited 
attention to the fact that in the’ Criminal 
Procedure Code a judicial proceeding was 
defined ins. 4 (1) (m) as “includes any 
proceeding in the course of which evidence 
is or may be legally taken on oath,” and Le 
argued that asthe Circle Inspectors pro- 
ceedings and report were not evidence 
taken on oath, therefore, it could not be . 
said that the report was part of the judi- 
cial proceedings. But we understand that 
the words “judicial proceedings,” include 
the whole proceeding from the filing of the 
complaint until the decision of the* Court 
and under s.202 an inquiry or investiga- 
tion may be ordered and such inquiry or 
investigation is part of the judicial pro- 
ceedings. It is on the result of the inquiry 
orinvestigation thatthe Magistrate takes 
further action either by dismissing the 
complaint under s. 203 or issuing a process 
for the appearance of the accused. In 
regard tothe third class of absolute pri- 
vilege, naval, military and State proceed- 
ings, learned Counsel for the appellant 
State proceedings in the 
English books on libel and slander only 
cover the proceedings of high officers of 
State. We do not think that any such 
meaning isto be attached to the words 
and as regards 
officers of State in India all servants of 
the.Government, high or iow, of a certain 
degree are classed under s. 2 (17), Civil 
Procedure Code as public officers and in 


thatclass of public officers the defendant 


comes under sub-s.(f) as an officer of 
Government whose duty it is as such 
officer to prevent offences, ete. If,. there- 
fore, there is a privilege cf this nature in 
India, it must apparently be for all public 
officers within the definition of s. 2, -sub-s. 
(17), as that Code draws no distinction ‘bet- 


‘ween officers who belong tothe class of 
the Secretary of State and high officers of 


that nature and other officers who are not 
so highly placed. But the English rulings 
do not suppcrt the argument put forward 
for the appellant; on the contrary, in 
Chatterton v. Secretary of Siate (2) it is 


‘laid down at p. 190* that there is absolute 


privilege for every official letter written 
y an officer of the State in the course of 


(2) (1895) 2Q B189; 64L J QB 676; 14 R 504; 
192 T B58. 3 k AG 
*Page of (1895):2 Q, B.—[Ld. J 
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the performance of his official duty, and 
the same proposition has been laid down 
in Salaman v, Secretary of State (3). In 
Burr v. Smith (4), there was the case of the 
report by a liquidator in bankruptey pro- 
ceedings and it was held that this report 
had an absolute Privilege. In that case 
and in Watson v, M. Ewan (5) it was held 
that all documents are privileged which are 
necessary to the preparation or conduct of 
litigation provided the proceeding is or is 
pending before a Court of competent juris- 
diction and the publication is made at ‘a 
proper time and place. . 
Reference by learned Counsel for the 
appellant was made to the case in Adam v., 
Ward 46), where it was held that it was a 
qualified privilege only. But in that case 
the circumstances were widely diffarent 
and it was not a case of a communication 
by one official to another; on the contrary, 
the defendant had at the direction of the 
Army Council ‘published matters in the 
rewspapers which reflected on the plaintiff. 
The publication in the newspapers by an 
official stands on an entirely different foot- 


ing from a communication made by’ one ` 


official to another. In Narasimha Shanke 

v. Balwant Lakshman (7) there was a id 
where there was a communication by a 
Chief Constable of Police to his superior 
officers held to be a case of qualified pri- 
vilege. But there was no point raised 
before the Court ‘to the effect that this 
should have been classed as a communica- 
tion of absolute privilege and therefore, ‘as 
the point was not raised, the ruling cid not 
make any decision on it. 

_ in regard to the argument that only 
important matters can be treated as afford- 
ing absolute privilege, we would refer to 
- the case in M. Isaacs & Sms v. Cook (8). 
In that case the High Commissioner for 
. Australia in London sent a communication 
to the Prime Minister of Australia about 
green fruit brokers in Qovent Garden in 
London, and it was stated that they took 
coasignments from merchantsin Australia 
and realised low prices and ‘made 10) per 
cent. profit from sales, the consignment in 
ae ae oranges. The sale of oran- 

in London is not a matter 
au (1908) 1K B 613; 75 I Seb aise oi Lt 


njeh 
(4) (1909) 2 K B 308: 78 
181; 16 Manson 210; 58 93 5 


@ 21, 586: 3 Bom. L R 664. 
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great importance, and in onr opinion, it is; 
not of as much importance as-the adminis» ./ 
tration of. justice in India. In, Collector of: 
Jaunpore v. Jamna Prasad (9). there was, 
a.case waere a statement had: been made: 
in writing to the Collector on a form piet” 
scribed under the Cours of Wards Act, 
and the applicant desired that- his estate ` 
should be taken under-the Court of Wards, 
and he detailed his financial position giving 
alist of his property and his: liabilities. 
Subsequently. the plaintiff, in- a suit ona 
mortgage against the: applicant, desired to:. 
use this document:as an admission by the 
applicant of his liability for- this mortgage . 
debt. lt was held that a -communication 
made by the applicant toa public officer: 
was one of official confidence within, the . 
meaning of £. 124, Evidence Act, and could 
not, therefore, be used as an acknowledg- 
ment of liability in any way. We fail, to. 
see why s. 124, Evidence Act, should not be 
applied to the report of the Circle 
Inspector in the present case as the case is 
obviously. a stronger one than that of the . 
application by a member of the public to 
the Collector. There is no English ruling: 
precisely.on the point of a suit against the. 
defendant for an official communication by 
one Police Officer to another. But in; 


Stuart v. Bell (10) there was a case in which. 


the Chief Constable of Edinburgh had sent: 
a report in writing to the Chief Constable of 
Newcastle stating that there was reason to 
suspect that the plaintiff had been guilty ofr 
theft in a hotel.in Edinburgh. Now, the 
plaintiff did not bring any suit for libel 
against the Police Officer for. that come. 
munication but he ‘brought a suit for libel, 
against the Mayor of Newcastle who had. 
divulged the contents of that communication 
tothe master of the plaintiff, the late Sir 
H. M. Stanley, and it was held that. that was. 
an oecasion of qualified privilege for the 
Mayor of Newcastle. The inference would- 
be that apparently it was considered that it 
was a case of absolute privilege for the Police 
Officer. We are of opinion that the present 
wasu casa of absolute privilege and that 
whether malice existed or not, no suit for 
libel would lie against the defendant. One. 
other point was argued on behalf of the 
plaintiff and that is that limitation would 
apply in the. present case under Art. 2, 
Limitation Act, for which the period is 90. 


days, and he made a reference t> the Full 


(9) 44 A 360; 66 or A IR 1922 All. 37; 
20 A LJ 140;4U PLR (A) 50. -` 

(10) (1891) 2Q B31; 60 L J QB 577; 64 L T633; 
39 W R 612. Aik ae 
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Bench ruling in Shiam Lal v. Abdul Raof 

(11). Although that case was also concern- 

et with a Police constable, we consider that 
‘the-present case isnot one which would 

come under Art. 2, Limitation Act, and that 
the-period of limitation for the present case 
isthe ordinary one for a suit in tort and 
that the plaint; therefore, in the present 
cdse was within limitation. ; 

‘Sulaiman, C. J.—I agree, and would like 
“to add. only a few words because of the 
jmportance of the question of law raised in 
this case. The suit was brought for 
damages for defamation contained in a 
Police Report submitted by the defendant, 
who was a Circle Inspector. On July 30, 
1931, Sarjoo had filed a complaint before 
the Magistrate accusing certain servants 
of the plaintiff of offences under ss. 379 
and 342, Indian Penal Code. The Magis- 
trate who took cognizance of this complaint 
passed an order onthe same day request- 
ing the- Superintendent of Police to get an 
enquiry made by the Circle Inspector. 
The Superintendent of Police forwarded the 
complaint to the Circle Inspector, with 
direction to comply with the order. The 
Circle Inspector then made an investiga- 
tion and submitted a report to the Court 
through ths Superintendent of Police. [t 
“is this report which is the basis of the 
present suit. The question is whether the 
allegations made in this report are abso- 
lutely privileged, or whether there is only 
a’ qualified privi'ege with regard to them. 
On grounds of public policy there are 
certain matters to which an absolute 
' : privilege attaches, whereas there are other 
matters of less importance which have only 
a restricted protection. The reason for 
giving an absolule privilege to certain 
class of cases was given by Lord Esher in 
Chatterton v. Secretary of State (2) at 
page 191*: 

“It is that it would be injurious to the public 
interest that such an inquiry should be allowed, 
because it would tend to take from an cfficer of 
State his freedom of action in a matter concerning 
the public weal. If an officer of State were liable to 
an action cf libel in respect cf such a communi- 
cation as this, actual malice could be alleged to 
rehut a plea of privilege, and it would be necessary 
that he should be called asa witnessto deny that 
he acted’ maliciously. That he should be placed 
in such a position, and that his conduct should be 
sọ questioned before a jury would clearly be 
against the public interest and prejudicial to the 
independence necessary for the performance of his 
functions as an official of State. Therefore, the law 


confers upon him an absolute privilege in such a 
cage.” - 
hh) (i93 )-A L J 458; 155 Ind. Ca 
3.935 All F33; (1935) Cr. Cas. 560;7 R 
*Page-of (1895) 2 Q B.—[Ed] 


131; AIR 


s. 
A 876. 
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It ig essential in the public interest that 
an official should be free to speak his mind- 
fully and frankly without any fear or 
apprehension. There are among others two 
distinct. classes which. have an absolute 
privilege attaching to them: (a) statements 
made in the course of judicial proceedings, 
and (b) communications relating to State 
matters made by one official to ancther. 
It is to be seen whether the report made by 
the defendant inthis case came under one 
orthe other or both of these categories. 
Now Ch. XiV, Criminal Procedure Code, 
deals with information received by the 
Police and their powers of investigation. 
Section 172 (1) refers to the diary of 
proceedings in inves'igation “under raps 
chapter.” Similarly s. 173 (1) refers to the 
report of the Police Officer in an investiga- 
tion “under that chapter.” On the other 
hand, Ch. XVI deals with the complaints 
made to Magistrates and taking cog- 
nizance of an offence brought to their 
notice. When a Magistrate takes cog- 
nizance of an offence, itis his first duty to 
examine the complainant on oath under 
s. 200, Then,if he thinks it necessary, he 
may either issue the process for compel- 
ling the attendance of the accused cr post- 
pone the issue of the process and enquire 
into the case himself or order a Magistrate 
‘subordinate to him to make an sa LA 
investigation, or direct an enguir ~ 
venlige lon" tobe made by a Police Officer 
or by such other person as he thinks fit. 
The object is thatthe Magistrate, should 
satisfy himself that the complaint 18 not a 
frivolous one, and if on the receipt of tke 
report in such enquiry he considers that the 
complaint should be dismissed summarily, 
he need not issue the process for the appear- 
ance ‘of the accused. 

Now, when a Police Officer has been called 
up-n bya Magistrate, when considering 
a complaint under Ch. AVI, to make a 
report, it is the ` imperative duty of the 
Police Officer to submit, fearlessly and 
without any apprehension in bis mind, the 
fullfacts which are disclosed to him and 
indeed all the information which is relevant 

. to the enquirr. If a Police Officer is to 
Jabour under the apprehension that Jater on 
he would be called upon to substantiate, 
the truth of ihe allegations made by him 
in his report, it would be almost impossible 
for him to make any report at all. He is 
merely to collect information during the 
course of investigation and is not tLe judge 
of its truth, and is to report on the basis of 
the impression formed by him’ whether or 
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not the complaint is true; and he must 
record his own conclusion based on the 
enquiry made by him. It cannot be 
doubted that the proceedings bfore a 
Magistrate under Ch. XVI are judicial 
proceedings within the meaning of s. 4 (1) 
(mì, Criminal Procedure Code, in which 
evidence may be legally taken on oath. 
Indeed, as already pointed out, it is the 
duty of the Magistrate to examine the 
complainant on oath before he proceeds 
further. For the absolute privilege it is 
not necessary that the statement made 
should itself have been made on oath, so 
long as itis a part of the judicial proceed- 
ing, particularly if it is a report made under 
orders of the Court. When a Police Officer 
is ordefed by the Magistrate to make an 
enquiry or investigation, he is bound to 
report, stating all the facts that have 
come to his information, -and it would be 
improper on his part to conceal any facts 
from the knowedge of the Magistrate 
simply because he has a fear that if called 
upon he may not be able to prove the truth 
of such facts in a Court of law. 

It also seems to me that a report made by 
a Police Officer to his superior officer under 
the orders of the latter, with a view to the 
same being forwarded to the Magistrate, is 
an. official communication made by one 
official to another in the discharge of his 
duty. The Superintendent of Police had 
called upon the Circle Inspector to make an 
investigation and to report, and the Circle 
Inspector had no option but to submita 
report to the Superintendent of Police. The 
category “communications relating to State 
matters’ is not confined to cases where 
Secretaries of State or Under-Secretaries 
of State are communicating with one 
another. In India, State matters must 
mean public matters, particularly matters 
connected with the administration of justice, 
and a State officer must include a public 
officer whose duty ibis to make enquiries 
and investigations int» allegations of 
commission of criminal offences. The 
report that was made in this case was not a 
voluntary act done by the Circle Inspector 
on-his own initiative but was one which 
had been ordered from him and which it 
was his bounden duty to make. If such 
reports are not to be given an absolute 
privilege, there would bea great danger 
of Police Officers being deterred by personal 
fear from making a complete disclosure of 
the information they are able to collect 
during an enquiry. I, therefore, agree that 
there was an absolute privilege in making 
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this report to the Magistrate. through the 
Superintendent of Police, which had been 
ordered under s. 202, Criminal Proce- 
dure Code. ` : 

By the Court.—The appeal is dismissed 
and the cross-objection is allowed and the 
suit is dismissed. The plaintiff will pay the 
costs of the defendant throughout and will 
bear his own ccsis. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Full Bench 
Referred Case No. 5 of 1935 
November 17, 1936 
VARADAOSARIAR, BURN AND PANDRANG 
Row, JJ. 

Tag SECRETARY T> Tur BOARD of 
REVENUE (Separate REVENUS) 
MADRAS—PETITIONER 
versus 

R. M. P. I. N. R. M. ALAGAPPA 
.CHETTIAR AND ANoTdERe— 
RESPONDENTS 

Stamp Act (II of 1899), s. 2 (15), Sch. I, Art. 46— 
‘Instrument of partition’, meaning of—Instrument by 
which partners dividz their joint property on dis- 
solution of partnership, whether liable to be stamped 
as instrument of partition oras instrument of dis- 
solution of partnership—Partners, whether cos 


owners. 


A document which falls within the definition of 


an instrument of partition in s. 2 (15) of the Stamp 
Act, must be stamped as an instrument of partition 
even though it is part of a scheme for the dissolution 
of a partnership. | ; 

In order that an instrument may bean instrument 
of partnership within s. 2 (15) of the Stamp Act, 
it isnot necessary that there should bea division 
of the property concerned between erch of the in- 
dividual co-owners. It would be an instrument of 
hip even though the sharers formed them- 


tners ria 
Lacan groups and the property was divided as 


the groups. 
Pe s E of the Stamp Act, where an instru- 


is sọ framed as to come within two or more 
Me ‘descriptions in Sch, I, the document will be 

chargeable with the higher stamp duty. 
at partners cannot be regarded as 


view th l : 
nga aa of the paitnership property is not 


t EE 
ase stated under s.57 of the Stamp Act 


ILof 1899 by the Board of Revenue (Sep- 
arate Revenue) Madrus. 


The Government Pleader, for the Peti- 


mere N. Sreenivasa Ayyangar, for the 


a .nment Pleader. ; 
“Messrs. K. Raja Ayyar, V. Ramaswami 


Ayyar, and N. H. Krishta Ayyangar, for 
Respondent No. 1. : f 
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Varadacharlar, J—The nature of the 
document with reference to which this refer- 
ence under s. 57 ofthe Stamp Act has been 

- made is briefly described as follows in para. 
2 of the Board's reference. It is 

“an award. by arbitrators and purports to direct 
a partition of-two firms (A. L. Rm. of Nattanjan 
and’ A. L. Ru. of Kayan in Burma) between the 
five paities tothe deed named therein. Of these 
five parties, Nos, 1 to3 are undivided- members of a 
family, No. 4 is their distant and separated co- 
parcener and No. 5 is astranger. The arbitrators 
after examining the pariies orally and looking into 
the accounts have assigned, by casting lots, the 
A. L. Rm. firm at Nattanjan with all its assets 
and liabilities to the first group of parties Nos 1 to 


3, md the other firm at Kayan to the parties Nos. 4 
and 5." ; 


The document was executed in Burma 
cna stamp paper of Rs.5 as a deed of 
dissolution. of partnership. The Collector 
of Ramnad was of opinion that the docu- 
ment should be stamped as an instrument 
of partition. 

The Board's reference- indicates ihe diffi- 
culty which the Board’ felt in agreeing 
with the Collector’s.view. In s.2,c). (15) of 
the Stamp - Act;an instrument of partition 
is defined as “any. instrument whereby co- 


owners of: any property divide or agree to: 


divide such property in severalty,” and ‘it 
includes also “an awaid by an arbitrator 
directing a partition”. Having regard to 
the- meaning of ihe- word “severalty” as 
given in the Concise Oxford Dictionary, 
ihe Board: thought that the Division could 
be. said. to be: one in “severalty” only. if 
the- allotments had been made {o each. 
individual sharer and not when 


sub-groups.of sharers, all of. whem icgether 
originally-owned the preperties'in ecmmon. 
We-do not think there is any force in this 
distinction. The-true antethesisis between 
the original common owneiship and the 
subsequent cessation of 
ownership. Wkether the substituted owner- 
ship is created by way of allotments io 
each individual amongst the original ctm- 
mon owners orto groups of individuals is 
not really the point fcr considerction but 
whether the original common ownership has 
ceased to exist or not. 

Before us, however, the objec'ion has 
been stated in a different form Fy Mr. 
K. Rajah- Ayyar who appears for the party. 
He contended that there being a special 


‘article, namely Art. No. 46; providing for- 


an instrument of dissolution of partnership, 
there:is mo reason why the document: in 
the -present case should be theld‘ to fall- by 


a strained ccnstruction under the de- 
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finition of an instrament of partition. 
This argument ignores the provision in 
s.Gofthe Stamp Act which enacts that 
wherever an instrument is so framed as 
to come within two or more of the des- 
criptions in Sch. l and the duties charge- 
able thereunder are different, that docu- 
ment will be chargeable only with the 
higher of such duties. It is, therefore, no 
argument to say that the instrument in 
question is one relating tothe diesolution 
of a partnership, if according to its terms, 
it als falls under the definition of an 
instrument of partition: The decisions in 
Christie v. Inland Revenue Commissioners 
(1) and Phillips v. Inland Revnue Com- 
missioners (2) indicate thst even accord- 
ing to the English practice, where a 
dissolution of partnership is carried out 
by a document which in form effects-an 
assignment of a partners share to an- 
other partner, the document is charged 
to stamp duty as a ‘conveyance. This 
shows that the fact- of its being partof a 
scheme for the dissolution of a partnership. 
does, not prevent its being chargeable to 
stamp duty under other heads ss well, if 
the terms of the document fall under some 
other head. 

Mr. Rajah Ayyar next contended that the 
document is not an instrument cf “parti- 
“ion: because it would not be proper to 
regard pariners 16 co-owners of tLe part- 
nership property. The alternative Views on 
this questicn have been stated in 
Venkatarathnam v. Subba Roo (3), and 
Samuier:v. Ramasubbier (4), respectively. 
As pointed cut inthe latter case, there was 
a specific provision ins. 253 of the Contract. 
Act declering tke partners to be the “joint 
owners” cf tbe putnersLip property in 
tLe absence of sny ccniract tothe con- 
trary. It will not, tLerefore, be ccrrect to 
say that partners: car not be regarded as 
joint owners of the partnership property. 
Jt is true - that the wording of s. 14 of the 
Partreiship Act of 1182 is slightly different 
butit dces not fppear to us ibat it was 
intended to indicate any difference in 
principle (See Lindley n, Partrership, 
Book MI, Ch. V, s. 1). Mr. Rajah Ayyar in- 
stanced ike- possibility of a perscn being: 
a working partner without any gkare in 

(1) (1867 L R an T LJ Ex. 11; 4H & © 
esis, TL Pa 839: 33 L J Ex. 199: 16 LT 839 


3) 49 M 738; 96 Ind. Cas. 881; A IR 1926: Mad. > 
1046. 5LMLJ 410; (1926) M WN 732; 4L W. 
529 


ay 60M LJ F27; 132 Ind. Cas. 305; AJ R 1931 
Mie 580:-33 L W 576; Ind. Rul. (1931) Mad. 657. - 
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the partnership properly but this involves 
no inconsistency with the above conception 
because the conception- of co-ownership 
will be only in proportion to their shares 
in the partnership andis always qualified 
by ‘contracts to the contrary’,if any. The 
difficulty in applying the conception of 
co-ownership to individual items of part- 
nership assets, is no reason against apply- 
ing that description to the net assets: of 
the partnership ona dissolution. Section 
265 of the Contract Act was worded in a 
form suggesting that it was for the Court 
to distribute the net.assels as amongst the 
pariners;, but s. 46 of ‘the Partnership Act 
of 1932 puts it clearly asa right of the 


partnergto claim to have the surplus dis-- 


tributed amongst them cr their represen- 
tatives according to their rights. There 
is, in our opinicn, accordingly no inherent 
incompatability between the conception 
of co-ownership and the position of part- 
ners. On what basis the valuation is to be 
made for {he purpose of assessing stamp 
duty is a matter on which we are not called 
upon toexpress any opinicn. 

Oar attention was drawn to a case in 
Annamalai Chetty v. Annamalai: Chetty (5) 
where a Bench of this Court laid down that 
no partner has aright toclaim a division 
of any. specific item of” partnership prop- 
erty. This case does not touch the ques- 
tion whether, taking the- partnership 
assets as a whole, the partners are co- 
owners or not., On the other hand; in 
Choturam v. Ganesh (6) where an arrange- 
ment had been made between partners 
divid‘ng. certain items of partnership 
assets between themselves withont dis- 
solving: the partnership, a Bench cf three 
Judges held that the document amounted 
to an instrument of partition. We do not 
see. any reason for app'ying a different 
principle merely because such an al- 
Jotment takes place as part of a scheme of 
dissolution. 

Our. answer tothe reference is that the 
document is liab’e to be charged to 


stamp duty as an instrument of parti- 


tion. 


A. Reference answered: 
ie 10 L W 67; 52Ind: Oas. 456; A IR1919- Mad. 
(6) 3 Bom. L R 132, l 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1825 of 1933 
December 12, 1935 

R.C. MITTER, J, . 
INDRA CHANDRA BAG AND OTJERS — 
ATPSLLANTS- 
Versus 
HIRALAL RONG AND OTHER3— 
RESPONDENTS. 

Promissory note—Note inadmissible due to insuffi- 
cient stamping—Suit on cause of action independent 
of note—Maintainability—Bengal Money Lenders’ Act 
(VII of 1932), s. 3—Presumptton under, nature of— 
Whether can be rebutted—S. 3, if can be applied to 
case where decision of trial Court was given before 
Act came into force—Plea that cluim for interest 
should be limited to 25 per cent. by virtue of s. 3 
—~Whether one of law—Whether can be raised for 
first time in second ‘appeal. 

If a promissory note is inadmissible in evidence 
on account of its being: insufficiently stamped, the 
plaintiff is entitled to sue on a cause of action 
which is independent of the promissory note. It ig 
not necessary that there should be an independent 
express contract prior to the execution of such a 
promissory note. The fact that the money has been 
lent implies a,promise to re-pay it, and the plaint- 
iff in such a case has a cause of action onthe im- 
plied promise which is independent of the promissory 
note. East Bengal Commercial Bank, Ltd. v, 
Surendra Narayan Laha (D, relied on. 

Section 3, Bengal Money Lenders’ Act, only raises 
a presumption that a rate of interest exceeding 25 
excessive and the transaction was 
harsh and unconscionable and is substantially un- 
fair. That section does not say that if any loan 
before the passing of the Bengal Money Lenders’ 
‘Act was given, the Court shall not, in any circum- 
stance allow interest at a rate more than 25 per 
cent. per annum if the loan is unsecured. This 
section raises a presumption of fact which the lender 
can by evidence rebut. It is doubtful whether the 
Provisions of s. 3 can bs applied toa sase where the 
decision of the trial Oourt: was given before the 
Bengal Money Lenders’ Act came into force. 
Brojendro Kumar Dutta Roy v. Sushil Chandra 
Chakravartty (3), referred to. 

The plea thatthe claim for interest ought to be 
limited to 25 per cent. per annum by virtue 
ofs. 3, Bengal Money Lenders’ Act, is not a 
pure question of law-because it involves the deter- 
mination ofa question of fact to be decided on eyi- 
dence which may be led by the creditor to rebut 
the said presumption, and cannot be raised for the 
first time in second appeal. z 

Messrs. G. C. Sen, Dwijendra Krishna 
Dutt and Biswa Nath Naskar, \for the 
Appellants. . i Na 

Messrs. A. N. Bose, Ramendra Mohan 
Mazumdar and Abinash Chandra Ghose, 
for the Respondents. 

Judgment.--The appeal is-on behalf 
of defendants Nos. 3, 4 and 8in a suit insti- 
tuted-by the plaintiff to recover from them 
and other defendants a-sum of Rs. 800, 
The Gourt of first instance. passed a decree 
against.the other defendants but dismissed 
the suit against’ defendants Nos. 3,4 and 8; 


but the lower Appellate Court has modified,» 
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that decree and has given a decree to the 
plaintiff against all the defendants, hence 
this appeal by defendants Nos. 3, 4 and 8. 
The plaintiff came to Court with a case that 
the defendants borrowed from him a sum of 
Re, 400 on January 31, 1930. On that date 
the defendants executed a promissory note 
in favour of the plaintiff, butthe said pro- 
missory note being insufficiently stamped 
has not been admitted in evidence. The 
plaintiff accordingly based this case on the 
original consideration. The Court of Appeal 
below has found that a sum of Rs. 400 was 
in fact taken as a loan by all the defend- 
ants from the plaintiff. This finding has 

een arrived at by the lower Appellate 
Court independently of the promissory note 
as the lower Appellate Court has expressly 
stated at line 10,p. 5 of the paper-book. 
Mr. Sen on behalf of the appellant has 
raised two points before me, namely, (1) 
that ihe promissory note being out of the 
way, the plaintiff cannot sue inasmuch as 
the advance of the money and the’ execution 
of the promissory note were contemporan- 
ecus and (2) that the Oourt below ought 
not to have granted interest at a rate more 
than 25 per cent, the stipulation in the 
Pomissory note being at the rate of 75 per 
cent. per annum. Regarding the first point, 
I do notfind any substance in it. It has 
been laid down inthis Court that if a pro- 
missory note is inadmissible in evidence on 
account of its being insufficienly stamped, 
the plaintiff is entitled to sue on a cause of 
action which is independent of promissory 
note. Itis not necessary that there should 
be an independent express contract prior to 
the execution of such a promissory note. 
The fact that the money has been lent im- 
plies a promise to re-pay it, and the plaintiff 
in such a case has a cause of action on the 
implied promiss which is independent of 
the promissory note. This is the view 
which has been taken in Hast Benaal Com- 
merial Bank, Lid. v. Surendra Narayan 
Laha (1), and that is also the efect of my 
judgment pronounced in Second Appeal 
Ne. 1483 of 1933, Mohatabuddin Mia v. 
Mahammad Naji Joddar (2), delivered on 
August 16, 1935. For this reason I overrule 
the first contention of Mr. Sen. 

In support of his second contention 
Mr. Sen relies on the provisions of s. 3, 
Bengal Money Lenders’ Act of 1933. 
Before dealing with this point, it is 
necessary to state the following facts: 

(1) 39 C W N 1235; 164 Ind. Cas. 773: 9 R C 303. 

(2). 166 Ind. Cas. 152; 62 CO L J 289; 400 W N 
473;A I BR 1936 Cal, 170; 9 R Q 477. - 
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the plaintiff's dues at the date of the suit 
came up to Rs. 1,150 on a calculation of the 
interest at the rate of Rs. 75 per cent. per 
annum, but he gave up his claim for Rs. 350 
and he limited his claim to a sum of 
Rs. 800 only, that is to say, Rs. 400 on account 
of principal and Rs. 400 on account of in- 


terest. Tne loan was taken before the 
Bengal Money Lenders’ Act came into 
force. The judgments of both the Courts 


below were pronounced before the said 
Act came into force. Accordingly there 
is no indication of this point in any of the 
judgments for the obvious reason that it 
was not raised in the Courts below and 
could not have been raised because the Act 
came into force after the judgments. Mr. 
Sen urges that the claim for interest ‘ought 
to be limited to 25 per cent. per annum. I 
am unable to give effect to his contention 
for this reason that even if s. 3, Bengal 
Money Lenders’ Act, is applicable to the 
facts of this case, which I doubt very much, 
because s. 3 only raises a presumption that 
arate of interest exceeding 25 percent. is 
excessive and the transaction was harsh and 
unconscionable andis substantially unfair. 
That section does not say thatif any loan 
before the passing of the Bengal Money 
Lenders’ Act was given, the Court shall not 
in any circumstance allow interest at a rate 
‘more than 23 percent. per annum if the loan 
is unsecured. This section raises a presump- 
tion of fact which the lender can by 
evidence rebut. The point therefore which 
is raised for the first time, is not a pure 
question of law because it involves the 
determination of a question of fact to be 
decided on evidence which may be led by 
the creditor to rebut the said presumption. 
This the plaintiff had no opportunity to do. 
For this reason I am unable to allow Mr. 
Sen to urge this point here. 

Jalso very much doubt whether the 
provisions of s. 3 can bs applied to a case 
where the decision of the trial Court was 
given before the Bengal Mcney Lenders’ Act 
came into force. This is the view taken 
with regard to s. 4, Bengal Money Lenders’ 
Act, by a Division Bench of this Court in 
Brojendra Kumar Dutt Roy v. Sushil Chan- 
dra Chakraburay (3,, and Iam of opinion 
that the reason given in that judgment for 
not applying the provisions of 8. 4 to a case 
where the loan had been incurred before 
the Act came into force, and the decision of 
the trial Court was given before the Act . 
came into force, is equally applicable toa 

(3) 39 O W N 1213; 163 Ind, Oas, 270; 63 O 368; AT 
R 1936-Gal. 334; 8 RO 732, f 
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case where the provisions of s. 3are involv- 
ed. Forthese reasons I held 
decree passed by the lower Appellate Court 
is correct and this appeal must be dismiss- 
ed with costs. ` 

N. Appeal dismissed. 
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LAHORE HIGH COURT 

Criminal Revision Petition No. 633 ot 1936 

June 15,1936 

Din MOHAMMAD, J. . 

ALI MOHAMMAD AND 0THERS— ACCUSED — 

PLTITIONERS 

VETSUS 
EMPEROR—Opros!te Party 

Punjab Opium Smoking Act (VI of 1923), s. 5— 
Different tenents occupying different storeys of 
buiiding—Chandu found in one storey—Presumption 
ander s.5 does not apply to tenants occupying other 
storeys. 

Jf ina three-storeyed building different tenants 
occupy different storeys, and inone storey chandu 
js found, the presumption indicated in s. 5 does not 
apply to the tenants cccupying the other two 
storeys. Even if the presumption applies, it is 
sufficiently rebutted by the prosecution evidence 
that these persons were bandsmen and were not smok- 
ing chandu. h 

Cr. Rev. Pet. from an order of the Addi- 
tional Sessions Judge, Lahore, in No. 105 of 
1935. 


Report.- On June 23, 1935, the Excise 
Suk-Inspector, accompanied by Jai Gopal 
and others, raided a three-storeyed house in 
Chauk Matti. They found accused Nos. 9 
tol2 sitting in the second storey. They 
placed a guard there and went up the third 
storey. There they found accused Nos. 1 to 
4 smoking chandu. A lamp, two Nigarian 
and other articles connecied with chandu 
smoking were found in the room, where ac- 
cused Nos, 1. to 4 were silting and other 
articles connected with the same were re- 
covered from the verandah of the tbird 
storey. Accused No. 13 is the owner of the 
house. Imam Din No. 12 has been convicted 
under s.8, Punjab Opium Smoking Act, 
VI of 1923, while the remaining accused 
have been convicted under s. 6 of the same 
Act as being members of an opium smoking 
assembly. Imam Din, accused No. 13, ad- 
mitsthat the house belongs to him. It has 
been amply proved by the prosecution evi- 
dence that accused Nos. 1 to 4 were smok- 
ing chandu in the third storey of the house, 
apparently with the knowledge of the owner. 
In my opinion, these five accused have been 
rightly convicted. But I am not convinced 
of the guilt of the remaining eight accused, 
They were sitting in the second storey, ‘The 
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prosecution witnesses admit that bards were 
lying near them and other articles used by 
bandsmen were also lying near them. Mr. 
Abdul Hassan, Prosecuticn Witness, admits 
that Imam Din and his brothers work as 
bendsmen. These accused were apparently 
bandsmen living in the second storey of 
this house. 

The Magistrate has apparently convicted 
these eight accused on the basis of the pre- 
sumption mentioned ins.5 of the Act, which 
says that the presence of any opium......... 
in any Place where three or more persons 
are assembled, shill be held sufficient to 
raise a presumption that each member of 
such assembly is present at such place for 
the purpose of smoking opium, or of pre- 
paring opium for smoking purposes. The 
word place is defined in s. 2, sub-cl. (b) as 
a building, house......... and any part there- 
of. The presumption indicated by s.5 could 
surely apply to the case of the men sitting, 
inthe third storey, even if they had not 
been actually smoking chandu; but in my 
opinion the same presumption cannot be 
applied to any other part of the same build- 
ing, viz., to the second’ storey where no 
chandu or any apparatus in connection with 
its preparation were found and where, on 
the other hand, bands and other articles 
connected with drum-beating were found. 
«If in a three-storeyed building different 
tenants occupy different-storeys, and in one 
storey chandu is found, I do not think that 
the presump‘ion indicated in s. 5 applies to 
the tenants occupying the other two storeys. 
Even if the presumption applies, I think it 
has been sufficiently rebutted by the pro- 
secution evidence that the accused were 
bandsmen and were not smoking chandu. 
I, therefore, recommend that the conviction 
against accused Nos.5tol2 should be set 
aside, and submit the record to the High 
Oonzs for orders. 

Order.—The interpretation placed by the 
Additional Sessions Judge upon the wording 
ofs. 5 read with s.2 (b), Punjab Opium 
Smoking Act, appears to me to be quite 
reasonable. I accordingly quash the con- 
viction of accused Nos. 51012. The fines, 
if already paid, will be refunded to them, 

N. Order accordingly. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Wirst Civil Appeal No. 35 of 1931 
: April 20, 1938 
RUPCAAND AND HAVELIWALA; 
| A. J. Cs. 
MANGLOMAL SUGNOMAL— APPELLANT 
versus 
Musammat PADIBAI AND ANOTAER— | 
RESPONDENTS h 

Hindu Law—Joint family—Joint family property 
—T wo brothers acquiring property by joint exertions 
—Nothing to show intention to keep property separate 
—Everything pointing to contrary —Presumption— 
Partition—Uffect—Such property, if can be willed 
away—Will stating that son was ‘separate’ for number 
of years—Will in Sindhi—Construction—Whether 
conclusively shows that there was severance of 
jointness between father and son—Evidence Act 
(I of 1872), s.32—Statement by Hindu in will in his 
own favour—Admissibility of. = 

Property acquired by members of a joint Hindu 
family by joint exertions may not only be joint 
property but also joint family property. [p. 446, col. 


“Pwo brothers in Hindu family acquired such 
property as did not exist at the time of their 
father's death by joint exertions and they treated 
the same as their joint or joint family property 
and not as their partnership property, The marri- 
age expenses of each brother | and the expenses 
incurred by them on their m2ssing and on pilgrim- 
age came out of the joint funds. No separate 
accounts were kept : a , 

Held, that the property was joint family pro- 
perty. On partition between such brothers, such 
property and that acquired subsequently remained 
joint family in respect of esch brother and his 
sons and in the absence of any evidence to prove 
that there was a severance of a joint family tie 
between one of them aad his son, all the property 
which he died possessed -of would be joint family 
property and he cannot, therefore, make a will in 
respect of it. 

[Case-law referred to.] 


A separation may be effected between co-parceners 
by clear and unequivocal intimation on the part of 
one co-parcener to another of his desire to sever 
himself from the joint family tie. But the question 
being one of intention is a question of pure fact 
depending upon the circumstances of each case. [p. 
447, col. 2.] 


A statement made by father in a joint Hindu 
family, in a will in Sindhi, that his son is ‘sepa- 
rate’ from him for many yeare does show a sever- 
ance of the joint Hindu family tie: it is equally 
consistent with the meaning that the father was 
living separately from his son atthat time. [ibid.] 

A statement made by the deceased in his will in 
his own favour is not admissible under the Evidence 
Act for the purpose of proving that there was.a 
severance of joint family tie between him and his 
son. This statement cannot be brought within the 
provisions of any of the clauses enumérated in s, 32, 
Evidence Act. Gokal Das Jethanand v. Chandibat 
(19), relied on 
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Rupchand, A. J. C.— The plaintiff- 
appellant is the grandson of one Sewo- 
mal who died on June 19, 1927, de- 
fendant No. 2 is the son of Sewomal and 
father of the plaintiff, defendant No. 1 is 
the widow of Sewomal and step-mother of 
defendant No. 2. Sewomal is said to have 
made a will four days before his death 
bsqueathing a substantial part of his pro- 
perty to defendant No. 1. The main point 
in dispute between the parties is whether 
the property or any part of it dealt by 
Sewomal in his will was joint family pro- 
perty of Sewomal, his son and grandson 
or nol: if it was, the will cannot affect 
such property. Now certain propositions 
of Hindu Law are well settled. ‘Chere is 
a presumption that the members of a 
Hindu family. are living in a state of union 
unless.the contrary is established. The 
strength of this presumption necessarily 
varies in every case. The presumption of 
union is stronger in the case of brothers 
than in the case of cousins, ‘and the farther 
one goes from the founder of the family 
the presumption becomes weaker and. 
weaker. Eyen where separation either of- 
person or estate is established, it can never 
be more than temporary. The man who 
has severed his union with his brothers, if 
he has children, becomes the head. of a new 
«joint family, comprised of himself and his 
issue; and so properly, which was self-acquir- 
ed by the first owner, as soon as it descends 
to his heirs, becomes their joint property 
with all the incidents ‘of that condition. 
[Mayne on Hindu Law (Edn. 9), para. 268, 
Moro Vishwanath v. Ganesh Vithal (1); Prit 
Koer v. Mahadeo Pershad Singh (2) and 
Mutty v. Gundur (3).] 

It is equally well settled that so far as 
Mitakshara Law is concerned, there is no 
presumption that a family, because it is 
joint, possesses joint property or any other 
property. But where itis proved or admit- 
ted that a joint family possesses some joint 
property, and the property in dispute has 
been acquired or held in a manner con- 
sistent with that character, the presumption 
of law is that all the property which they 
were possessed of was joint property until 
it is shown by evidence that one member 
of the family was possessed of separate 
property. And this presumption is not re- 
butted merely by saying that it was pur- 
chased in the nameof one member of the 
family, and that there are receipts in his 

(D 10 B HO R444, 


(2) 22 C 85; 21 I A 134; 6 Sar 485 (PO). 
(3) 20 WR 129, 


1937. 
name respecting it, for all that.is-perfectly 


consistent with the notion of its having- 


been joint property. [Mayne para. 289, 
Dhurm Das Pande v. Shama Sundari Debia 
(4) at p. 240;* Ram Pershad Tewari v. 
Sheo Churn Das (5) at p. 5057 Umrinath 
Chowdhury v. Gowree Nath Chowdhury (6)]. 
There is no doubt a difference of opinion 
between different High Couris as to the 


degree to which the presumption is te te 


pushed where the family is joint but 
where no nucieus of joint property is either 
admitted or proved and where some pro- 
perty is either held by one or more members 
in a manner as regards either origin or 
_ enjoyment apparently, though not neces- 
sarily inconsistent with the idea of a joint 
interest. But, again, there is no doubt that 
the extent to which this presumption may 
be pushed must necessarily depend upon 
the facts of each particular case. (Mayne, 
para. 291.) Thereare three different kinds 
of co-parcenary property. It may consist 
of (i) ancestral property or property which 
has descended from an ancestor; (ii) pro- 
perty jointly acquired by members of -a 
joint family by or with the assistance of 
joint funds, or by their jcint labour whether 
with or without any nucleus of descended 
property, and (iii) property originally self- 
acquired but voluntarily thrown by the 
owners into the joint stock. (Mayne, 
para. 275—277). 
` Now, if these propositions of law are- 
borne, in mind, the facts of this case afford 
no difficulty whatsoever. It is admitted 
that one of the properties in dispute which 
is the family residential house ` descended 
-to Sewomal and his posthumous brother 
Ganshomal from their father Murijmal. 
This house, therefore, is indubitably ances- 
tral property. Murijmal died about 50 years 
ago and it is in evidence-that at the time 
of his death he left this family house and 
alsoa business at Quetta which according 
to one of the witnesses when wound up 
yielded about Rs. 500.. There is no direct 
evidence to prové if Murijmal also left 
family jewellery and household goods. But 
there is no doubt that he did leave some. 
He had married more than one wife: Sewo- 
mal was his son from the first wife and 
-Ganshomal was born to him after _his 
death from Dhanibai who was his third wife 
and who is still alive. According to the 
(4) 8M TA 229; 6 W R 43:1 Sar 271(P O, 

(5) 10 M-I A 490; 2 Sar 177. à 

(6) 13 MI A542; ôB L R 232; 15 W R-10; 2 Suther 
381 (P O). 

* Page of 3 M. I. Aa] 
| Page of 10 M, I, A.—[Hd)]. 
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evidence of Kewalmal, brother of Dhanibai, 
Sewomzl was only seven years old at the 
time of his father’s death, and Ganshomal, 
who was born a few months after, were 


. both taken care of by Bhojomal, father of 


Dhanibai; they were brought up together 
until Sewomal was old enough to do 
business, and then a joint business was 
started for them both, and both worked in 
that business. Both brothers lived and 
messed together and carried cn a joint 
business for very many years. Like his 
father Sewomal married more than one 
wife. From his first wife, defendant No. 2 
was born; defendant No. 1 is his third. 
wife. Quarrels between Sewomal and Gan- 
shomal arose in 1911. This was after his 
marriage with defendant No. 1. ‘The 
brothers ‘effected a partition by means of 
a reference and award which are merged 
in the decree of the Jacobabad Court in 
suit No. 105 of 1911. : 3 
Both these documents make it abun- 
dantly clear that the parties and the 
arbitrators treated the property, which was 


the subject-matter of partition, as joint 
family property of the parties. The re- 
ference is dated October 10, 1911, and 


recites: that the value of the property 
to be partitioned -is Rs. 15,922-50 con- 
sisting of (a) the residential house valued 
at Rs. 6,000; (6) shop goods valued at 
Rs. 6,122-5-0; (c) jeweHery in the posses- 


-sion of each brother valued at Rs. 600, 


that is Rs. 1,200 in all; (d) clothing and 
utensils worth Rs. 1,000; (e) cash Rs. 1,000 
and (f) Rs. 3,€00 said to be in the posses- 
sion of their mother Dhanibai and-alleged 
by Sewomal tohave been detained by her 
in collusion with Ganshomal. 'Sewomal’ 
‘share extra on the 
ground that he was the eldest son, ‘that 
he had maintained and brought up his 


brother and that he had made the prc-. 


„perty. Ganshomal claimed that the .pro- 
-perty should be equally divided contend- 
ing that Sewomal had not brought him 


“up from his earning but from the ances- 


tral property. Hach brother also put 
forward certain other claims on his own 
behalf which are in no way inconsistent 
with the property being joint ‘property. 
It is also to be noticed that there is no- 
thing in ihe reference to suggest that 
‘the brothers treated the business as a simple 
partnership business. In the award the arbi- 
trators have inter alia said : 

“3, ‘The plaintiff has prayed forthe partition of 
the property worth Rs, 3,800, ornaments, clothes, 
gic, in possesion oftheir mother in collusion with 


-A 
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the defendant. It is decieed in that behalf that 
in lieu of that property the defendant must main- 
tain his mother all her lifetime and give alms 
according to Hindu rites on the death of his 
mother. He istotake all the property left by her 
at the time of her death. The plaintiff will have 
nothing to do with the maintenance of his mother 
or the almsor charity given at the time of her death. 
He, the plaintiff, has no right to the property of his 
mother. The defendant lives (or is joint) with 
his mother. She is the full mother of the 
defendant. If the defendant does not main- 
tain his mother or does not incur expenses 
of her death, the plaintiff may on account of 
ill-fame incur such expenses and if their mother 
does not take maintenance from the defendant 
she may take from the plaintiff. In either case 


. plaintiff is entitled on the strength of this 
decrees to 1ecover such amount from the defen- 
dant, 5. The defendant has prayed for separate 


expenses to be paid to him for pilgrimage to 
Badri Narain out of the 2nd marriage of the plain- 
tiff. It is ordered that the defendant has already 
recsived separate expenses of the pilgrimage to 
Badri Narain. The plaintiff's 2nd marriage seems 
to have taken place immediately after that of the 
defendant and no expenses have been incurred 
therefor. Therefore nothing is awarded to the 
defendant therefor. 6. The plaintiff is awarded 
a sum of Rs, 500 on aceount of his being 
eldest ee 

Dhanibai was nota party to this refer- 
ence. She was not satisfied with the 
award. As there was a partition between 
the sons, she was entitled to a third share, 
and she instituted suit No. 627 of 1912 for 
that share. This suit was not defended 
.by Sewomal and resulted in a decree in 
her favour for one-third share; in all, the 
property which was the subject-matter of 
that suit except two houses ofsmall value 
which were both in the Kalat territory. 
-The judgment is not exhibited and it may 
be surmised that both these honses were 
excluded from partition as they were out- 
side British India. ‘This evidence clearly 
‘shows that both brothers acquired such 
.property as did not exist at the time of 
their father’s death by joint exertions and 
«that they treated the same as their joint 
or joint family property and not as their 
partnership property. The marriage ex- 
_penses of each brother and the expenses 
“incurred by them on their imessing and 
.on pilgrimage came out of the joint funds. 
Sewomal had children, he had a son 
and more than one daughter: Ganshomal 
had only his wife to support and yet 
there is nothing to show that they kept 
Separate accounts of the expenses incurred 
by them. Had the brothers not treated 
their property as joint property but as 
property acquired by their exertions qua 
partners, there can be no doubt that the 
reference and the ‘award would have been 
„differently worded and the claim of the 
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mother would not have been decreed on 
the footing of all the property which was 
ordered to be divided into three shares 
as joint family property.: The learned 
Judge has attempted to explain this evi- 
dence byarguing that although the evi- 
dence proved that the business which 
was the subject-matter of tha award and 
the subsequent suit by the mother was 
joint property, it was not joint fami- 
ly business. At lines 252—260 he has 
said : 

“New, on this data, it is clear to me that the 
property acquired by Sewo, after his father's death 
aad bis cloth business were not joint family pro- 
perty. It was never acquired with the aid of 
ancestral or joint family property nor did Sugno- 
mal contribute any personal labour or exertion 
towards his acquisitions. He may have Worked on 
the shop asa family apprentice because he was a 
child of the family but there is no reason to 
suppose that he took any tangible part in the 
management of the concern.” A 

Again at lines 372—375 he has said : 

“In brief the cloth business was ths joint pro- 
perty of Gansho and Sewo and not joint family 
property and therefore not subject to the 3rd 
incident of the joint family property and Sewo 
and Ganesho’s male issue acquired no interest 
in it by birth.” 

Now, there can be no doubt that both 
these arguments advanced by the learned 
Judge are erroneous. It was imm ‘terial 
whether Sugnomal, defendant No. 2, had 
in bringing the 
property into existence. The learned Judge 
was in error in not holding that property 


‚acquired by members of a joint Hindu 


family by joint exertions may not only 
be joint property but also joint family 
property. That is the second kind of 
co-parcenary property referred to above. 
Although the learned Judge has not quoted 


„any authority in support of the distinc- 


tion drawn by him between joint property 
and joint family property, he had perhaps 
in view the observations of the Bombay 
High Court made in Chatturbhuj Meghaji 
v. Dharamsi Naranji (7) at p.445*. But 
those observations areno longer gond law. 
See Sudarsanam Maistri v. Narasimhulu 
Maistri (8), Gopalaswami v. Arunachalam 
(9) at p. 35t Karuppai Nachiar v. Sankara 
Narayanam (10), Muniswamy Chetty v. 
Maruthammal (11), Karsondas v. Gangab i 

(7) 9B 438. 

(8) 25 M149; 11M LJ 353, 

(9) 27 M 32. 

(10) 27 M 309. 

(11) 34 M 211; 7 Ind. Oas. 176; 20 M L J 687; (1910) 
MW N 233; 8M L T 124, > 


{Page of 27 M,— [Hd] . i : 
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(0195, Haridas Narayandas v. Derkaurbat 
(13) and Sanwal Das v. Kure Mal (14). It 
would therefore appear that the business 
carried on by Sewomal and Ganshomal 
was joint family business and as out of 
the inccme of this business all the other 
property except the ancestral house was 
acquired by the brothers, there can be 
no doubt that what Senomal got at the 
partition was his share of joint family pro- 
perty. He had admittedly a son, defendant 
No.2, then: the property, therefore, which 
he got at the partition became joint 
family property of himself and his son 
whether his son had contributed tcwards its 
acquisition or not. í 

Now, it is no doubt true that either 
about ehe time when the partition be- 
tween Sewomal and Ganshomal took 
place or shortly thereafter defendant No. 1 
was not prepared to allow defendant No. 2 
to remain in her house, defendant No. 2 
therefore went and lived with Ganshomal 
and worked with him. But there is no 
evidence whatsoever that from the date 
of the partition between Sewomal and 
Ganshomal up to the date of Sewomal's 
death, there was any partition between 
Sewomal and his son. All the property 
which Sewomal got at the partition of 
1911 or rather the subsequent partition of 


1912 with his mother, remained with him. , 


The allegation, that as there was no pro- 
perty to be partitioned therefore there was 
no partition between Sewomal and his 
.60n, which has been made so much cf 
both in the judgment of the learned Judge 
below andin the arguments advanced be- 
fore us, has therefore no foundation what- 
soever. Although there wes a partition 
between Sewomal and Ganshomal, Sewo- 
mal was the head of his family consisting 
of himself and his son. That family was 
a joint family and the property which 
Sewomal got at the partition became joint 
family property. Whatever might be said 
on the point that when Murijmal died 
there was no nucleus of the joint family 
property except the family house which 
yielded no income, ttere can be no doubt 
that there was joint family property when 
Sewomal became the head of his family 
and that such property could and did 
forma nucleus of any subsequent pro- 
perty which might have been acquired by 
him. In the absence of any evidence to 

(12) 32 B 479; -10 Bem. L R 184. ` 


(13) £0 B 443; 97 Ind. Cas. 820; A IR 1926 Bem. 
408; 28 Bom. L R 637, 


G4) 9 Loh 470, 109 Ind. Cas, 779; AIR 1928 Lah. 
224; 29 P L R635; 10L LI ” 4 
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prove “that there was a SsévVérance of 2 
joint family tie between Sewomal and his 
son, all the property which Sewomal died 
possessed of would be joint family pro- 
perty and Sewomal had therefore no right 
to,make a will in respect of it. 

There is no dispute whatsoever that a 
separation may be effected between co- 
parceners by clear and unequivecal inti- 
mation onthe part of one co-parcener to 
another of his desire to sever himself 
from the joint family tie. This was laid 
down in Suraj Narain v. Ikbal Narain (15), 
Girja Bai v. Sadashiv Dhundiraj (16) and 
Kawal Nain v. Budh Singh (17). But the 
question being one of intention is a 
question of pure fact depending upon the 
circumstances of each case: see Bal Kri- 
shna v. Ram Krishna (18, Privy Council 
Appeal No. 119 of 1928, decided on March 
19,1931. So far as this case is concerned, 
there can be no doubt that there was no 
severance of the joint family tie between 
Sewomal and his son. The only piece of 
evidence relied upon by defendant No. 1 is 
the statement contained in para. 4 of the 
will of the deceased. It reads: 

“My gon Sugnomal devisee No. 1 ig separate from 
me for a number of years and earns for himself and 
lives withhis uncle Ganshomal and is not under 


my contral nor doeghe share in my pleasure or 
sorrows:” : 


Ithas been argued that the statement 
made by Sewomal in this paragraph is 
proof that there-was a severance of the 
joint family tie between Sewomal and 
Sugnomal. In the first place, it is to be 
observed that the Sindhi expression which 
has been translated as “separate” does not 
amount to a severance of the joint Hindu 
family tie: it is equally consistent with the 
meaning that Sewomal was living separate- 
ly from his son at that time. But apart 
from this it would appear that a statement 
made by the deceased in his will in his 
own favour is not admissible under the 
Evidence Act for the purpose of proving 


(15) 40 I A 40; 18 Ind. Cas. 30; 35 A 80; 16 O O 129; 
13M ‘LT 194; 170 WN 333; 11 A L J 179; (1913) 
M oe 17 CLJ 288; 24 M L J 315;15 Bom. L 

4 . 

(16) 43 I A 151; 37 Ind. Cas. 321; A I R 1916 P O 
104; 12 N L R 113; 430 1031; 20 O W N 1085; lt A L 
J 822; 20 M L 
621; 4 LW lla; 24 C L J 207; 31M LJ455(P O). 

441A 


(17) 44I A 159; 40 Ind. Oas. 286; A I R1917 PO 
39; 39 A 496;15 ALJ 581; 2P L W547; 216 WN 
986; 33 M L J 42; 19 Bom. L R6423 26C LJ 101; 


W 13; Ind. Rul, (1931) P O 221; (193D) M W N 793; 54 
OL J 131; 33 Bom, LR 1280; 61 MY J 362 (2 ©). 
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that there was a severance of joint family 
tie between him and his son. This 
statement cannot be brought within the 
Provisions of any of the clauses enumerated 
in s. 32, Evidence Act. It was so held by 
‘this Court in Gokal Das Jethanand v. 
Chandibai (19) following Venkataratnam v. 
Seshamma (20). It would therefore appear 
that the recital in the will is of no avail to 
. the widow. 


If we‘had held that there was a sever" 
ance of joint family tie between Sewomal 
and Sugnomal, we would have had to con- 
.sider the further question whether or not 
.Bewomal had validly made a valid bequest 
of a moiety of the property which came 
to his share and we would also have been 
called upon to consider the further ques- 
tion whether Sewomal did execute -a will 
when he was in full possession of his 
-Benses and that the will was his will. -But. 


under the circumstances of this.case we 


are not called upon to decide either of 
those questions. We hold, that the will, 
even if validly made, doés not -affect: the 
. property which is the subject-matter of 
this suit as it was a joint’ family property 
of Sewomal and Sugnomal. It is abun- 
dantly clear that. the plaintiff was born be- 
fore Sewomal died and as the property, which 
Sewomal got at the partition with his bro- 
.ther was joint family property, the plaintiff, 
was entitled to a share therein. The 
plaintiffs suit is, therefore, competent. The 
-learned Judge has dismissed the suit in 
limine on the ground thatthe willis valid 
-and that the plaintiff cannot, therefore, 
maintain the present suit. The case will 
therefore have to be remanded to the trial 
Court for decision on the remaining ques- 
tions involvedin it. ‘There is, however, one 
particular question to which we wish 
tomake a special reference, and that is 
this: -After the death of Sewomal, the 
widow called upon Sugnomal to take over 
‘the business which was bequeathed to him 
and to discharge its debts,as according 
to the willhe was made liable for the debts. 
He refused todo so:the result was that 
‘the creditors were aboutto attach the 
shop goods and this would have meant a 
serious loss to everybody. After inven- 
-tories were made, the goods were handed 
over tothe creditors at acertain valuation. 
Evidence has been led in the case with 
.-Tegard to what transpired after the death 
of Sewomal and we think ‘that ‘in re- 
manding the case to the trial Court we 
(19) 4 S L R 225; 10-Ind, Qas, 967, - 
(20) 27 M228, 
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shouid direct ‘the Court below not to 
disturb what has been done with regard 
to the disposal of the shop g ods and the 
payment of debts. We order accordingly 
and remand this case to the trial Court 
‘for disposal according to law in view of 
the observations made above. We think 
in the circumstances of this case costs 
incurred up-to-date by all parties should 
come out of the estate. 

Haveliwala, A. J. C.—I concur. 

D. Case remanded. 


* NAGPUR HIGH COURT 
Civil Revision Application No. 442 of 1935 
a August 12, 1936 : 
POLLOCK, J. : 
GIRDHARI—APPLICANT . 
VETSUS 
2 LALOOJI—Now APPLICANT 

Provincial Small Cause Courts Act (IX of 1€87), 
2, 25—Held, “on facts that there was no reason to 
interfere in revision. 

Held, that in view of the fact that the acknow- 
leigment in suit was made by the defendant ani 
that the plaintiff had himself given evidence that. 
the advances was made to the defendant, and that 
the defendant's father had not given evidence, there 
was no sufficient reason for rejecting the plaintiff's 
evidence that the advance was made to the defend- 
ant. The fact that the khata was inthe name of 
bith the defendant and his father was consistent 
either with the advance being made tothe defendart 
alone, as the plaintiff pleaded, or to the defendant's, 


father, asthe defendant pleaded and that there was 


no reason for interference. 

QO. R. App. of the decree of the 
Court of the Judge, Small Causes, Harda, 
dated July 4, 1935, in Civil Suit 114 of 1935. 

Mr. K. B. Tare, for the Applicant. z 

Mr. S. B. Gokhale, forthe Non-Applicant. 

Order.—It is difficult to gather what 


‘the learned Judge of the Small Oause 


Court thought the facts were, but in view 
of the fact that the acknowledgment in 
suit was made by the defendant and that 
the plaintiff has himself given evidence 
that the advance was made to the defend- 
ant, and that the defandant’s father has 
not given evidence, I see no sufficient 
reason ‘for rejecting the plaintiff’s evidence 
that the advance was made to the defend- 
ant. The fact that the khata was in the 
name of both the defendant and his father 
is consistent either with the advance being 
made to the defendant alone, as the plaint- 
iff pleaded, or to the defendant's father, 
as the defendant pleaded. I, therefore, 
uphold the Small Cause Court’s decree 
making the defendant liable. 

The application for revision is dismissed 
I make no order for Counsel's 
fee as no certificate has been put in. 

p. Application dismissed, ' 
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_ RANGOON HIGH COURT 
Civil Miscellaneous Application No. 99 of ' 
> 19357 
June 12, 1936 
Mya Bu anp Bacutey, JJ. 
MAUNG PO HLA AND ANOTHER— APPLICANTS 
VETSUS 
MA NGWE SINT AND OTHERS - Opposite 
PARTIES 
Review—Mistake of law—trror should be appar- 
ent—Incorrect interpretation of complicated law, 
whether apparent mistake—Mortgage—Rights be- 
tween mortguger, mortgagee and sub-mortgagee—Law 
applicable—Whether Indian or HEnglish—Parties to 
mortgage—Joining of—Party not having any con- 
tract, or privity of estate with plaintiff—Interest 
of such party, if can te sold—Practice—Stare 
decisis—Applicability of :principle—Bench of Judges 
each delivering separate judgments- Judgment of 
one aloney whether can be basis of decree—Mistake 
apparent in one of them—Review, if can be granted 
—Civil Procedure Code (Act V of 1908), s. 114, 
0. XLVII, r. 1. 5 
In order to review a judgment itis possiblefor an 
error of law to be appsrent on the ’ fics of thé 
judgment ; but the error has gat to ba patent, and 


an ordinary error of law, a mere failure to interpret’ 


the law correctly when the -point of law is com- 
Plicated, is not necessarily an error of law appa- 
rent on the face of the judgment. [p. 450, col. 1.] 


Rights between mortgagor, mortgages and sub- 
mortgagee should be decided by ths law of India 
and not by the English Law of mortgage, 
a pues Arifin v. Yeoh Oot Gark (1), -relied 
on, (ibid. 


,. People are often joined as parties toa suit to pre- 


“vent further complications, but the mere fact that a 


` is employed ins. 114 and in O. XLVII, vr. 


person is joined as a party to the suit, possibly 
pro forma, does not necessarily give the plaintiff a 
right to sell his interest in the property, particularly 
when he has entered into no contract with the 
plaintif and has no privity of estate with him. [p. 
451, col. .2.] 

When there is any dcubt at all as to the correct- 
ness of oneor other of two points of view, both 
being possible, the Courts should be always in 
favour of applying stare decisis, but when the 
ae intervenes this-is impossible. [p. 452, 
col, 2. aa b 
| A'sub-mortgagee simply has a simple -mortgage 
ofa mortgage. The right given to him by the sab- 
mortgage, is, in default of payment, to sell the inter- 


est mortgaged to him and to sell through the medium. 


of the Court by means of a suit and execution pró- 
ceedings. Hs has no privity of contract or privity 
of estate with the original mortgagor such as would, 
under the English Law, give him the rightto join 
the original mortgagor and sell or foreclose in the 


suit whichhe files piimarily against his sub-mort-' 


gagor and also sscondarily agaiust tho original mort- 
gagor. [ibid] io 


Where the two Judges constituting a Bench dictate 
two.ssparute judgments, the judgment of- any one 
of them cannot form a basis of a.decree, and without 
there being an expression of concurrencs in any of 
them, of the other, it cannot he a judgment oi the 
Court, it is in this. sense that the term “ judgment ” 
1, Civil 
Proezdure Code. Under thesa provieions any person 
considering himself aggrieved by a .decree.or order 
on account of some mistake or erior apparent on the 
face of the record may apply for “a review of judg- 
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ment” to the Oourt which passed the-decres or mad? 
the order. Whero two judgments constitute the 
“Jud:ment ” cf one single Court, if one ‘is-vitiated 
by mistake or error apparent on the face of the” 
resord, that one cannot bə a valid material on which 
a decree can be founded. The necessary consequence 
ofthe situation is, that the other judgment, though 
not vitiated by such mistake or error, cannot by 
itself constitute the proper basis of the decree of the 

lourt, for either one conjoint judgment or two con- 
carring judgments are needed as the basis of the 
decree of the Court. [p. 453, col. 2; p. 454, col 1] 


C. Mise. App. from the decree of the High 
Court, in F. A. No. 16 of 1935. 

Mr. Clark, for the Applicants. 

Mr. Maung Lat, for the Opposite Parties. 

Baguley, J —This is an application for 
review, and the position of the parties has 
become exceedingly complicated. Put short- 
ly, the facts are as follows: A mortgag- 
ed .certain property to Bboy a registered 
deed creating .an ordinary simple mort- 
gage. About two years after this, B pur- 
ported to‘mortgage the same property to C, 
also by.a-simple’ registered mortgage, and 
of course, C only had a-mortgage over B's 
interest. inthe land as mortgagee. No re-- 
payments of. ‘any’ kind have been made, 
if the finding of the trial Court-is accept-; 
ed, and asa matter of fact the finding on 
this point has not been assailed in his 
Court as yet. When A’s.mortgage to B had 
run for eleven years and .eleven months 
and B's mortgage toC had run for about. 
nine years, and, therefore, .all personal re- 
medies had been barred by limitation, C 
filed a suit against Band A asking for 
sale of the land originally mortgaged. The. 
suit was decreed by the District Judge 
and an appeal was filed to this Court and 
was heard by my brother Mya Bu and: 
myself. The appeal was not argued at. 
length by either side. I have referred to 
my.original notes of the arguments and. 
not a single.case was cited tous. In the 
end, as we agreed, that the appeal had 
got to be allowed my brother Mya Bu dic- 
tated a judgment on the Bench, which per- 
haps I did not follow as closely as I might 
have. When he had finished dictating his 
judgment it was just time for the Coutt to 
rise ; so I said briefly that [agreed that'the 
appeal must be allowed and the suit -dis- 
missed and would give my reasons in writ- 
ing later. | a 

1 dictated my judgment to a stenographer 
(without seeing the typescript copy of my: 
brother's judgment) holding that all that:d- 
could get was a decree forthe sale of B's 
jnterest as mortgagee in the land in. ques- 
tion, that -as-it was evidently impossible, 
in my view of the requirements of. tha 


450 
Code, after issuing sale proclamations, con- 
firming the sale, allowing time for redemp- 
oe etc., for B's interest as mortgagee to 

e sold before B’s remedy against A was 
completely time-barred by twelve years, 
there could be no point in giving C a dec- 
ree at all. He had no personal remedy and 
by the time he got an order for sale there 
would be nothing to be sold for B's rights 
as mortgagee would be barred by limita- 
tion. These were not the same grounds 
upon which my brother Mya Bu based his 
judgment in allowing the appeal. NowC 
has filed the present application for review 
and instead of,as is usually the case, 
alleging an error ‘apparent on the face of 
the record, which would completely vitiate 
the judgment, he has had to have recourse 
to two errors, because the two members of 
the Bench decided the appeal on different 
grounds, although in the same sense. The 
error thathe alleges in my brother's j udg- 
ment is one of fact; the error which he 
alleges in my judgment is one of law, and 
for the present Imeed only deal at length 
with ihe error of law alleged to be found 
in my judgment. 

It is, of course, settled law, I think, that 
it is possible for an error of law to be 
apparent on the face of the judgment ; but 
the error has got to be patent, and an 
ordinary errorof law, a mere failure toe 
interpret the law correctly when the point 
of law is complicated, is not,in my opi- 
nion, necessarily an errorof law apparent 
on the face of the judgment. I suggested 
to Mr. Clark, when arguing the appeal, that 
for an error of law to be apparent on the 
face of the judgment it must be one which 
can be pointed out and made good with- 
in acomparatively short space of time, 
and, as a matter offact, he argued upon 
this particular point for something like 
five hours, though I must admit that part 
of this time was taken upin a more or 
less general discussion of the law. The basis 
of my judgment was that the sub-mortgagee 
had only the right to sell his sub-mortgagee’s 
interest, and as there was no privity of con- 
tract or privity of estate between him and 
the original mortgagor he had no power 
to sell the original mortgagor's interest in 
~ the land. It is not argued that the sub-mort- 
gagee has the right to sell the original 
mortgagor's interest in the land. In deal- 
ing with this point one must never lose 
sight of the fact that the matter has got 
to be decided by-the law of India and not 
by the English Law of mortgage. It should 
be unnecessary to cite authorities for this, 
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but so prone are the Courts in India to 
rely on English cases that I draw attention, 
as [ have hadto do before, to the case in 
Mohammad Syedol Arifin v. Yeoh Ooi Gark 
(1). A simple mortgage is an interest in 
land, which is, co far as I am aware, almost 
unknown in England. 

It differs in every possible way from the 
English mortgage or the equitable mort- 
gage by deposit of title deedsin Englaņd, 
to which the Oourts of Chancery have, so. 
far as they have been able, attached all 
the incidents of the ordinary English mort- 
gage. My judgment, read by an English 
lawyer thinking in terms of Bnglish mort- 
gages, would be most obviously wrong—I 
would say, almost grotesquely wrong ; but 
a simple mortgage, as I have aid, is 
totally different to the English mortgage. 


. Under an English mortgage A would have 


transferred: his legal title in the landto B. 
B, when sub-mortgaging, would have trans- 
ferred the same legal title in the land to` 
C ; B0, C, having privity of title to both B 
and A, could enforce his right to clear . 
his title of the clogs upon it by suing B` 
and A together. In a simple mortgage, 
however, all that the mortgagee gels is a 
debt from the mortgagor, together with the 
rightto sell the property or interest morte 
gaged,to him in the event of default. T would 
quote Sri Raja Pappamma Rao v. Sri Vira 
Pratapa H. V. Ramchandra Ragu (2). At 
p. 253“ of the report appears this passage: 

“In default of payment, a simple mortgage gives 
to the mortgagee a right, not to possession but 
to sale, which he must work out in execution pro- 
ceedings " 
and at p. 252* : 

“In such a mortgage there is no transfer of 
ownership, and the mortgagee must enforce his 
charge by judicial sale.” 

In Ram Shankar Lal v, Ganesh Prasad 
(3), a Bench of six Judges of the Allah- 
abad High Court held that a sub-mortgagee 
of mortgagee rights in immovable proper- 
ty is entitled to a decree for sale of the 
mortgagee rights of his mortgagor. On 
behalf ofthe applicant great stress is laid 
on Muthu Vijia v. Venkatachallam Chetti 
(4), in which it was held thatthe sub-mort-. 
gagee is entitled toa decree for the sale 
of the original mortgagor's interest in cases 

(1) 43 LA 256; 39 Ind. Gas. 401; AIR1916 PG 
212; 21 CW N 257: (1917) M W N 168; 19 Bom, L 
R17; (1916) 24.0575; 86 L J P Ol; 115L T 
564; 32 T L R 678 (P 0). 
ae 19M 219; 2314 396 N L J 53;78ar. 10 
¢ RA 29 A 385; 4 ALJ 273; A W N 1907, 97(F B). 

(4) 20 M 35; 6 M L J 235. Co’ 
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and in circumstances which would Have en- 
titled the original morigagee on the date 
of the sub-mortgage to claim such relief. 
An examination of the judgment, however, 
most certainly shows that the learned 
.Judge did not pay attention to the princi- 
_ple which was (subsequently, of course) 
laid down in Mohammad Syedol Arifin V. 
Yeoh Ooi Gark (1). He quotes “Seton on 
Decrees”, ‘‘Daniels’ Chancery Practice,” an 
American writer, Washburn, on “Real Pro- 
perty,” also Salkowski’s work on “Roman 
Private Law”, and Mackeldey’s “Roman 
Law.” Ido not suppose that any one of these 
learned authors had everread the Indian 
Transfer of Prcperty Act, and I personally 
have not the least idea what the American 
Law of mortgages may be. Asli have al- 
ready said, if this case had io be decided 
under English Law my judgment is patent- 
ly wrong, but we have got to keep to the 
Transfer of Property Act and the terms 
of the original contracts. Another ground 
raised on behalf ofthe applicant is based 
ons. 59-A, Transfer of Property Act. I 
have spent a long time trying to understand 
this section, which runs as follows: 

“59-4. Unless otherwise expressly provided, refer- 
‘ences in this chapter to mortgagors and mort- 


gagees shall be deemed to include references to 
persons deriving title from them respectively.” 


I must confessthat [have found myself 
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report) in which Stanley, ©. J., says that 
obviously all that the mortgagee of the 
interest in land can bring-to sale is thé 
interest of his mortgagor, pointing out that 
if the land itself had always got to be sold, 
no one could ever safely lease a piece of 
land because the lessee might mortgage his 
lease and the mortgagee of the lease, if he 
had the right to sell the land outright, would 
deprive the original lessor of his land. The 
next line. of argument is based on 
O. XXXIV, r.l, as it stood at the time 
the suit was filed. This rule, as it then 
stood, provided: 

“Subject to the provisions of this Code, all persons 
“having an interest either in the mortgage security or 
in the right of redemption shall be joined as parties 
to any suit relating to the mortgage. ts 
It was argued that although the origi- 
nal mortgagor was not interested in the 
mortgage security, namely, the rights of the 
mortgagee, he was interested in the right of 
redemption, and so must be joined as a 
party. It cannot, however, be deduced from 
this that because he isa party to the suit 
therefore his interest. in the land can be 
sold. The proposition might be arguable 
but L cannot see that this is so obvious a 
meaning that failure to give effect to it 
“must be regarded as an error apparent on 
the face of the record, cr, to use a more 
familiar term, an obvious blunder with 


unable to find any definite meaning in this,» regard to the law. It is well-known that 


and on behalf of the applicant no very 
clear explanation has been given. Ts wis 
urged that it means that every right given to 
amortgagor is given to a sub-mortgagor and 
that every right given to a mort- 
gagee must be given to a sub--mortgagee. 
But can the two parties be taken dis- 
junctively and the reference to a mort- 
gagee be deemed to he a reference to a sub- 
mortgagee so that every right which a mort- 
gagee has against a mortgagor is also given 
to asub-mortgagee, not against his sub- 
mortgagor, but against the original mort- 
gagor? This may hare been intended, 
but I cannot see it there. To extend the 
meaning in this way seems to me to be im- 
possible. 

The idea that, if any holder of an 
interest in land mortgages that inter- 
est to somebody else all parties who have 
an interest in the land have got to be made 
parties tothe suit in order that the actual 
land itself may be sold was clearly press- 
edbefore the Full Benchin Ram Shankar 
Lal v. Ganesh Prashad (3), asis shown 
by the passage (at p. 402% of the 
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people are often joined as parties to a suit 
to prevent further complications, but ‘the 
mere fact that a person is joined as a party 
to the suit, possibly pro forma, does not 
necessarily give the plaintiff a right to sell 
his interest in the property, particularly 
when he has entered into no contract with 
the plaintiff and has no privity of estate 
with him. P. Ramarayanimgar v. Maharaja 
of Venkatagiri (5) was also cited and it 
was argued that because O. XXXIV, r. l; 
Civil Procedure Code, requires all persons 
having an interest in the mortgage-security 
to be joined as parties in a suit relating to 
the mortgage, it is obvious that all claims 
with regard to the equity of redemption 
should be disposed of in one and the same 
suit; that therefore the sub-mortgagee mus6 
be entitled to sell the rights of the original 
mortgagor to prevent multiplicity of suits. 
In this particular case there were, so far 
as I can see, only two patties: a plaintiff 
who sued for redemption cf a mortgage 
with possession because he had bought the 
` 30; d. Cas, 86; A IR19277 P O 
uT Na ag a (1927) MWN 261; 25 L 
W 621; 29 Bom. LR 805; 450 LJ 395; 310 W N 
670; 26 L W 134 (P 0). GS Aa 
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mortgagor's interest, and a defendant, who 
was the assignee of the mortgagee. The 
'Casewas a complicated one. The mori- 
gage was of an anomalous nature; it was 
Neither a simple mortgage nor a usufruc- 
‘tuary mortgage, and there was also, it would 
“seem, 2 lease of some of theland, and what 
'was decided by the Privy Council was that 
‘all the questions arising out of this compli- 
“cated matter should be settled in one and 
the same suit. 

‘It was further argued reciprocally that 
8.91 clearly gave the mortgagor the right 
to sue for redemption against a sub mort- 
‘gagee as well as against his mortgagee and 
‘that, therefore, in such a case the sub- 
‘mortgagee would bé a necessary party 
under O. XXXIV,r.1. This may be the 
case, but, as I have said, the mere fact that 
‘the mortgagor is a necessary party does not 
‘necessarily mean that a sub-mortgagee is 
entitled to sell his interest in the property. 
Finally it was argued thatit must be pos- 
sible for a sub-mortgagee to sell the prop- 
- erty of this original mortgagor because it 
„Was the regular practice on the Original 
Side of this Court to allow it to be done, 
particularly in cases in which Chettiars had 


taken advances from banks, depositing as: 


Security pro-notes and ‘title-deeds which they 
had received ‘from their own debtors ‘there- 
by sub-mortgaging (by deposit) mortgages 
made (by deposit) in their favour. was 
told that in such cases the “Original Side, as 
amatter of practice, used to allow the banks, 
as sub-mortgagees to-sell outright the land 
‘Originally mortgaged. I am prepared to 
accept Mr. Clark’s statement on the point 
“as have no personal knowledge ‘being one 
of the unfortunate class of Judges who by 
executive order of the late Ohief Justice 
have ‘been debarred from seeing during 
trial or an appeal any Original Side cases, 
but I am'not bound by such-practice if in 
myopinion ib is incorrect, as no published 
ruling on this point has been brought to my 
notice. 

_ It seems to.me'that it is not correct for 
the reason above -stated, ‘and a fairly 
shrewd:guess can be made as to how the 
practice arose. Under the Transfer of 
Property Act before the amendments of 
1929 mortgages by deposit were tolerated 
by s.59 as it then ‘stood but were not 
defined as they now are in ‘s. 58 (f). As 
the Act itself nowhere dealt specifically 
with the rights accruing from a mortgage 
by -deposit, the ‘Courts applied the princi- 
ples ‘laid down by the English Oouris:in 
dealing with equitable mortgagesin Eng- 
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-Jand, and’as I have alfeady indicated, under 
English Law a sub-mortgagee can sell the 
property of the original mortgagor in a suit 
brought by him against - both sub-mort- 
gagors’ and original mortgagor and no 
doubt that is how the Original Side prac- 
tice referred to by Mr. Clark came into 
existence. 

Now however the law has been com- 
pletely changed. The legislature has en- 
-asted s. 96 whieh states that mortgages by 
deposit shall in future have the attributes 
of simple mortgages only, and I can only 
supposo that the banks and their legal ad- 
visers have failed to note the complete 
change that has been brought about by 
s. 96. When there is any doubt at all as 
“to the correctness of one or other ‘of two 
points of view, both being possible, | was 
-always in favour of applying stare decisis, 
but when the legislature intervenes this is 
impossible. To sum up, the sub-mortgagee 
‘simply has a simple mortgage of a mort- 
gage. The right given to him by the sub- 
‘mortgage, as shown by the Privy Council 
‘decision in Sri Raja Papamma Rao V. Sri 
Vira Pratapa H. V. Ramachandra 
Razu (2) is, in default of payment, to 
sell the interest mortgaged to him and 
to sell through the medium of the Court 
‘by means of a suit and execution proceed- 
.ings. He has no privity of contrac) or 
‘privity of estate with the original mortgagor 
such as would, under the English ‘Law, 
give him the right to join the criginal 
mortgagor and sell or foreclose in the suit 
which he files primarily against his sub- 
mortgagor and . also secondarily against 
the original mortgagor. As at present 
advised I can see no error or mistake of 
Jaw apparent on the face of the record 
in my judgment, and I am not satisfied 
that the decision is wrong. -I still ‘think 
I am correct, if only we keep our ideas 
clear and.look only to the provisions of:the 
Transfer of Property Act and not :to rul- 
ings and decisions of the English Couris, 
which are based on the English Law of 
mortgage. Section 59-A, Transfer of Prop- 
erty Act, may be meant to produce the 
same result as the definitions of mortgagor 
aud ‘mortgagee of the English Law of Prop- 
erty, but I am unable to see it thus. 

lam, therefore, unable tosee any error 
of law in my judgment, but ‘the error of 
fact in my brother’s judgment seems to me 
patent. At first after reading his conclu- 
sions it seemed to me that I would have to 
hold that the application for review should 
be dismissed because the decree which has 
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been passed is one which I have supported 
in my judgment on the face of which no 
ground for review lies. After further hear- 
ing, however, I have modified this view and 
am prepared to accept Mr. Clark's argu- 
ment that the judgment of the Court as a 
whole is the sum total of the judgments of 
the two Jrdges when they have written 
separate judgments. As he pointed out, if, 
when my brother had been dictating his 
judgment, I had drawn his attention, as I 
should have done, to the misstatement of 


fact which he had.made, he would very: 


possibly have turned round and said: “Well, 
the appeal cannot be allowed on these 
grounds; we will have to look into the law 
together,” and perhaps, ke might have 
come to a decision opposite to the one to 
which I have come. a 

In view of the earlier part of this order 
which I have written after hearing Mr. 
Clark at length it does appear at present 
unlikely that I shall modify my view ofthe 
law; but, perhaps, my brother may not 
take the same opinion after considering 
the law at length, and, in that case, unless 
‘ on the facts which have not yet been 


touched upon before us, he is prepared to 


agree that the appeal must be allowed, we 
shall then form a divided Bench and the 
respondent (now applicant for review) will 
have an opportunity of presenting his 
arguments before a third Judge. For these 
reasons I would hold that the application 
- for review must be allowed. i 

Mya Bu, J.—This is an application for 
a review of judgment arising ont of Civil 
First Appeal No. 16 of 1935 of this Court. 
The appeal was disposed of by a decree 
allowing the appeal and ordering that the 
decree which had been passed by the Dis- 
trict Court in favour of the present appli- 
cants, who were the respondents in the 
appeal and plaintifs in the suit, be st 
aside, and that the suit be dismissed. 

As I have had the advantage of reading 
the judgment of my brother Baguley in 
‘this application in which he-has graphie- 
-ally described the facts which led to the 
filing of this application, I need not re- 
‘capitulate them here. It is clear, and I 
have from the verv ouiset admitted, that 
-in the judgment which I dictated immedi- 
ately after the hearing of the appeal there 
was a mistake or error apparent on the 
tecord in that I regarded the suit as hav- 
ing been filed after the lapse of 12 years 
from the date of the original mortgage 
- while, in truth and in fact, the suit was filed 
after 11 years 11 months and 8 days from 
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the date of the original ` mortgage. How., 
this mistake occurred I do not recollect.. 
What possibly happened was that I misread’ 
either: the date of the institution of the 
suit, June 19, 1933, as July 19, 1933, or the 
date of the original mortgage, July 11, 
1921 as June “11, 1921. J; however, ' 
have a vivid -recollection of having, 
made my belief, that on the date of 
the institution’ of the suit the original 
mortgagees’ rights of recovery by way of a- 
suit on the mortgage had been barred by: 
limitation, clear- to the learned Advocates 
for the parties, more particularly; to. the 
learned Advocate for the respondents dur- 
ing the hearing of the appeal and’ that I re- 
ceived no correction from either of the learn- 
ed Advocates either before or during my ' 
dictation of my judgment to.the stenograph-’ 
er. If, in fact, 12 years had elapsed during. 
which no payment whatever was made to- 
wards the satisfaction of the amount due 
on the original mortgage before the filing. 
of the suit, it is clear that the legal con- 
sequences as set out in my judgment would 
inevitably follow. Since, as I have said, 
there is an error apparent on the face of 
the record in the judgment which I pro- 
nounced in the appeal, [have no doubt that, 
if I were the sole Judge who decided the’ 
appeal, I would have.no hesitation in grant- 
ing this application under r. 8, O. XLVI, 
Civil Procedure Code, and having done so 
would re-hear the appeal. My learned 
brother, however, takes the view-that there 
is no mistake or error apparent on the-face 
of the record in his own judgment in the 
appeal. : i 

T concur with my learned brother in 
this view and in holding that his Lordship's 
judgment taken by itself is not vitiated 
by any mistake or error apparent on the 
face of the record. -But my judgment and 
my learned brothers judgment in the 
appeal should. not be regarded as two dis- 
tinct judgments for the following reasons: 
My learned brother and I constituted one 
single Court and we both gave one single 
decision which was that embodied in the 
decree. Neither my learned brother's judg- 
ment without an expression of concurrence 
by'ma, nor my judgment without an expres- 
sion of concurrence by my learned brother, 
would be competent as the judgment of 
the Court on which the decree could have 


.been founded. Two concurring judgments 


or one conjoint judgment was necessary to 
be the judgment of the Court. . 

In my opinion it is in this.sense that 
the term “judgment” is employed in s. 114 
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and in O. XLVI, r. 1, Civil Procedure Code. 
Under these provisions any person con- 


sidering himself aggrieved by a decree or ` 


order on account of some mistake or error 
apparent on the face of the record may 
apply for “a review of judgment” to the 
Court which passed the decree or made the 
order. Where two judgments constilute the 
“judgment” of oze single Court, as in the 
Present case, if one is vitiated hy mistake 
or error apparent on the face of the record, 
that one cannot Le a valid material on 
which a decree can be founded. The neces- 
sary ecnsequence of the situation is, in my 
opinion, that the other judgment, though 


not vitiated by such mistake or error, can-- 


not by itself constitute the prcper basis 
of the tdecree of the Court, for either 
cne conjoint judgment or two con- 
curring judgments are needed as the basis 
of the decree cf the Court. Upon this 
line cf reasoning I have all along felt 
that tke application for review should be 
granted and the appeal re-heard. I there- 
fore agree that the application for review 
must be allowed andthe appeal be tried 
afresh. (After hearing ihe appeal afresh 
their Lordships considered the evidence and 
ordered that the decree under review should 
stand unaltered.) 


D. Order accordingly. « 





LAHORE HIGH COURT 
Letters Patent Appeal No. 153 of 1935. 
March 17, 1936 
ADDISON AND ABDUL RASHID, JJ. 
SHER MOHAMMAD AND aNnotneR— DEFEN- 
; DANTS—A PPELLANTS 


VETSUS 
Musammat MAHBUB BEGUM-- PLAINTIPR 


— RESPONDENT. 

Registration Act (XVI of 1908), s. 17 (1) (b)—Ag- 
reement permitting owner of adjacent vacant site 
to build house in any way he liked—Whether requires 
registration—Easement — Permissive enjoyment of 
access and use of light or air for over 20 years— 
Prescriptive right, if acquired~ Limitation Act (IX 
of 1908), s. £68. 

An agreement by which N gave permission to G 
who obtained on partition only a vacant site, to build 
a house to te erected cn that site in any manner he 
liked, is nct an agreement with respect to immov- 
_able property and if it cannot be fcund that the value 
of immovable property involved is mere than 
Rs 100, the document dces not, require registra- 
tion. 7 ` 

Where the owner of a vacant site who has full 

_ power to build a houseon it does not build a house 
there fcr t0 years, the enjoyment of the access and 
use of light or air by the opening to the adjacent 
hotse is only permissive and no easement is acquir- 

-ed. i : ? : 
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- L. P. A. from the decree of Mr. «ustice 
Agha Haidar dated October 18, 1935, as 1e- 
ported in 162 Ind Cas. 733. 

Messrs. Jalal Din and N. C. Mehra, fcr 
the Appellant. ' 

Malik Barkat Ali, forthe Respondent. -> 

Addison, J.—Musammat Mahbub Begum,- 
widow of Nazar Mohammad, sued the two 
brothers of her deceased husband, Sher. 
Mohammed and Ghulem Mohammad, for a 
permanent injunc:ion restraining them from 
obstructing the plaintifs door A and. 
windows B and O in the southern wall of her 
house and also for a manda‘cry injunction. 
directing them to remove such structures as 
had already been erected. The trial Court 
held that, although the passage „of light 
and air was interfered with, the comfort 
of the house had not been materially 
diminished thereby and dismissed the suit. 
The Icwer Appellate Court held that the 
obstruction amounted to an actionable 
Nuisance but thst by virtue of an agree- 
ment executed by the plaintiff's deceased 
husband in 1907 the plaintiff could acquire 
no easement with respect to the door and 
windows. He therefore dismissed the appeal - 
and - there was a second appeal to this 
Court. The learned Judge who decided it 
held that the agreement referred to was 
invalid for want of registration and could 
not be referred to, but that, even if it 
were taken into consideration, it did not 
prevent the. plaintiff acquiring an ease- 
ment with respect to the door and windows. 
He, therefcre, accepted the appeal and 
granted the plaintiff adecree. Against this 
decision this Letters Patent Appeal has been 
preferred by the defendants. 

Rahim Bakhsh wes the father of the 
three brothers. He died in 1906 leaving 
three scn3, namely defendants Nos. 1 and 2, 
and Nazar Mohammad, husband of the 
plaintiff. It hes been found that in 1907 
these three sons effected a partition of the 
property in dispute. Nazar Mohammad 
got the northern porticn of the house, the 
rest of which went to Sher Mchammad, 
while Ghulam Mohammad received an open 
site tothe south of that portion of the 
house which went to the plaintiff's husband. 
Ghulam Mohammad didnot build at once 
on the vacant site which fell to Lis share 
and cnly put up ihe obstructionsin ques- 
tion in the year 1927. The door and 
windows were existing at the time of the 
partilicn, but obviously no easement had 
commenced to be acquired until the 
partition in 1607. It has been found that 


20 years had elapsed from the date of the 
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partition to the date of erecting these ob- 
structions and the only question is whether 
a right ofeasement has, as a consequence, 
been acquired by the plaintiff. 

The document is Ex. D-1. It was written 
by Nazar Mohammad and is to the effect 
that Ghulam Mohammad was entitled to 
build a house in any way he cared on the 
vacant site which fell to his share and that 
nobody could prevent him. That means 
that he had full power, when erecting any 
building on the vacant sile which fell to 
his share, to build irrespective of any 
sources of light or air in that portion of 
‘the house which fell to the share of 
Nazar Mohammad now represented by his 
widow, the plaintiff. In our judgment this 
document does not require registration. It 
“isan agreement by which Nazar Mohammad 
gave permission to Ghulam Mohammad, 
who obtained merely a vacant site, to 
build a house to be erected on that site 
in any manner he cared. If is difficult to 
hold that this isan agreement with res- 
pect to immovable property or to find that 
the value of the ‘immovable property in- 
velved is more than Rs. 100. lt was merely 
written to clear up the situation as regards 
building on the vacant site which had 
already fallen to the share of Ghulam 
Mohammad. We, therefore, hold that the 
document does not require registration 


while in our opinion it must be interpret-" 


ed to mean that no easement would be 
acquired by Nazar Mohammad or his re- 
presentatives-in-interest with respect to 
the existing openings in that portion of the 
house which fell to Nazar Mohammad, 
The fact, therefore, that Ghulam Moham- 
mad did nut build for 20 years did not 
give Nazar Mohammad or his widow an 
easement with respect to the existing open- 
ings. Itcannot be said that the access 
and use of light or air to and for that 
portion of the building which fell to 
Nazar Mohammad had in these circum- 
stances been peaceably enjoyed as an ease- 


ment, and as of right, without interruption, . 


and for 20 years. ‘The user remained per- 
missive and not asof right. We accordingly 
hold that no easement had been acquired 
and accepting the appeal dismiss the plain- 
tiffs suit. The parues will bear their own 
costs throughout. ` 

N. Appeal accepted, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1238 of 1933 
December ?, 1935 
M. C. Guoss, J. 
SASHI BHUSAN GHOSE AND orHere—, 
APFELLANTS ` 
VETSUS 
BHUPENDRA. NATH PAL AND 0TAERS—-. 
RESPONDENTS. | 

Charge—Decree creating charge—Subsequent pur- 
chaser not having notice—Whether bound—Civil 
Procedure Code (Act V of 1903), O. AXI,r. 52, 
0. XXXVIII, r.10—Attachment before judgment— 
Property put to salein execution by another decree- 
holder who purchases it—Failure to give notice 
according io O. XXT; r. 52—Property re-sold ‘in 
execution of decree, in which he had attached before 
judgment—Decree-holder previously purchasing prop- 
erty, if entitled to damages. 

Where a charge is created by a decree, no ques- 
tion of notice arises and a subsequent purchaser is 
bound irrespective of whether such a pereon has notice 
of thecharge or not. Hemlata Debi v. Bhowani 
Charan Ray (1), followed. : 

The attachment before judgment is madein the 
interest of the decree-holder in order to prevent the 
judgment-debtor from disposing of the property 
before the sale. It does not operate against any 
other creditor of the judgment-debtor. [p. 457, col, 
1 ; 


But where a creditor putting property to eale in 
execution of his decree and purchasing it, while an 
attachment before judgment is in force, fails to give 
notice according to O. XXI,r. 52 to the Court which 
attached the property before judgment, and the 
property is again sold in execution of the decree, in 
which 16 was attached before judgment, the decree- 
holder purchasing tne property and omitting to 
give notice as required under O. XXI, r. 52, is not 
entitled to any damages against the other decree- 
holder, as the decree-hulder by omitting to give notice, 
prejudices the other decree-holder. 

CO. A. from appellate decree of the Ad- 
ditional District Judge, Hooghly, dated 


March 23, 1933. 


Messrs. Bijan Kumar Mukherjee and 
Baidya Nath Banerjee, for the Appellants. 

Messrs. Atul Chandra Gupta, Pramatha 
Nath Mitra for Radhabinode Pal, Khitindra 
Kumar Mitter, Syamapada Majumdar and 
Upendra Nath Pal, for the Respondents, _ 

Judgment.-—This suit was instituted by 
the plaintifls against six defendants stating 
that they had wrongfully deprived them of 
certain bricks which they had boughtin’a 
Court execution sale, that the bricks should 
be returned to them, or in the alternative, 
that they should be given adequate compen- 
sation for the loss of the bricks. ‘The facts, 
in short, are these: Defendant No. 6 was a 
manufacturer of bricks. He became in- 
volved in debis and could not pay them 
off. Many suits were instituted against 
him in the year 1928. Tne first suit was 
instituted by defendants Nos. 3 and 4 on 
April 19, 1928, in the Court of the Subordi- 
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nate Judge of Hocghly. That suit was 
decreedon May 21, for Rs. 1,630'and further 
that of the two kilos of bricks, the kiln 
No. 10 should’ remain subject to a first 
charge for the decree. The second snit was 
instituted by tke plaintiffs on May 23, 1928, 
inthe Court of the Munsif of. Serampore. 
This suit was decreed ex parte on July 26 
for Re. 830. The third’ suit was. instituted 
by defendant No. Zon June 16, 1924, in the 
_ihird Court of the Subordinate Judge, 
Hooghly. On June 20; the defendant attach- 
“ed the two kilns of bricks before judgment. 
While.the charge on kiln No. 10; at the 
instance of defendants Nos, 3- and 4 was 
subsisting and the attachment. of the two 
_ kilns by defendant No. 2 was subsisting on 
July 273. 1928, the plaintiffs applied for 
execution of their decree and on September 
5; ¥928; the:two kilns of bricks: were sold 
bythe Munsif of Serampore and the 
plaintiffs purchased the same fcr Rs. 1,600 
of which. they deposited Rs, 158-11-0; only 
in cash’ and debited the balance. against 
their decree. This Rs, 158-£7-0; deposited 
by them.in Court, was withdrawn and taken 
away by defendant No.. t.. Meantime defen- 
dant No: 2 applied in the Court of the Sub- 
ordinate Judge, 3rd Court, Hooghly, 
for execution of his deeree. The two kilns 
were attached and the sale proclamation 
was-issued. The plaintiffs appeared in that 
Court and made an objection on the ground 
_ that they had already purchased the two 
kilns. This application was dismissed and 
the two:kilns.of bricks were sold in auction 
inthe Court of the Subordinate Judge, 
3rd Court, on October 9, 1928, and they. were 
sold forasum of Rs. 3,585 to defendant 
No. 1 and the money was distributed ratea- 
bly to defendants Nos: 2, 3, 4 and 5 who 
were creditors, the plaintifs not having 
applied for rateable distribution. 
‘Then on October 11, 1928, plaintiffs insti- 
tuted the present suit claiming either the 


bricks or damages for’ loss of the same. ` 


Tre Subordinate Judge who tried the suit 
held that while the other four creditors ob- 
tained decrees on sale of goods to the debtor- 
defendant, the plaintiffs had only a pro- 
missory note whereupon they obtained an 
ex- parte decree and the very day after they 
obtained a decree they applied for execution 
and in tke sale proclamation they understat- 
ed the number of biicks and purchased 
them at an inadequate price of Rs. 1,000 
and then allowed without objection defen- 
dant No.6 to take away the balance of 
Rs. 5811-0 from the Court. There- 
upon, the first Oourt held that the decree 
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was not bona fide, but it was a collusive 
and fraudulent one and upon that finding 
the trial Court dismissed the suit. In 
appeal, theAppellate Court held that the 
decree obtained by the plaintifs was not 
collusive or fraudulent. Then the Court 
proceeded to try the different issues raised 
by the different defendants and rejected 
them all and decreed the suit for Rs. 1,000 
against defendanis Nos. 2; 3, 4 and 5, 
dismissing the suit against defendants 
Nos. 1 and 6. 2 
Agtothe dismissal of the suit against 
defendant No. 1 who was the purchaser at 
the second sule, both Courts held that he 
was a bona fide purchaser who purchased 
for a fair value and he is not liable yo any- 
one. The Court of Appeal does not state 
why the suit was dismissed’ against defen- 
dant No. 6.. It is urged that In any event 
ke should refund to tne plaintiff Rs. 158-11-0 
which he had withdrawn from the Court. 
The argement appears valid. The main 
argument on behalf of defendants Nos. 3 
and 4 is thatthey, by the Court's decree 
of May 21, 1928, obtained the first charge 
on kiln No. 10 which was sold for Rs. 2;505 
and out of those sale proceeds defendants 
Nos. 3 and 4 obtained Rs. 1,830 for their 
share as a first charge ou that kiln. It is 
urged on the other side that the plaintiffs 
had no knowledge of the charge made by 
defendants Nos. 3 and 4 and therefore they 
are not bound by the same. But where 
a charge is created by a decree, no ques- 
tion of notice arises and a subsequent pur- 
chaser will be bound, irrespective of whe- 
ther such purchaser has notice of the 
charge cr not: see the case of Hemlata Debi 
v. Bhowani Charan Ray (1). A 
Iam of opinion, this plea cf defen- 
dants Nos.3 and 4 is good and the suit 
must be dismissed against trem with costs. 
In my opinion, the plaintiffs are entitled to 
get thesum of Rs. 1,000 which they lost by 
lie re-sale of the bricks. The question is 
who should: pay the damages to them. “As 
stated above, Rs. 158-11-0 will be paid by 
defendant No. 6. Itis argued on behalf of 
defendant No. 2 that the attachment before 
judgment which they had obtained in the 
“ourt of the Subordinate Judge, 3rd Court, 
Hooghly, wes in force when the plaintiffs 
had the bricks sold in the Court of the 
Munsif of Serampore aud therefore that sale 
cannot prevail against the prior attachment. 
This argument does not appear sound, 
Theattachment previous to the sale was 
made in the interest of the decree-holder in 
(D39 CW 725; 164 Ind, Cas. 921;9 0313, 
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order to prevent the judgment-debtcr from 
disposing of the property before the aale. 
lt does not operate against any. other 
creditor of the judgment-debtor. 

It is urged, however, that the sale made 


by the plaintiffs was a surreptitious sale- 


inasmuch as.they did not comply with the 
provisions of O. XXI, r. 52, Civil Procedure 
Code, which provides: 

“Where the property to be attached is in the custody 
of any Court or public officer, the attachment shall 
be made by a notice to such Gourt or officer, request- 
ing that such property may be keld subject eo the 
further ordeis cf the Court from which the notice is 
jssued.” 

Here, the Court of the Subordinate Judge 
of Hooghly had already attached the 
property. It was the duty of the plaintiffs 
to.send a. notice to that Court that the pro- 
perty would be sold subject to their decree. 
Trey did not take any action under this 
tule. The question is, what is the effect 
of the omission. The Court of Appeal below 
has held that the cmission was uninten- 
tional, that the plaintiffs did not know 
nor did the Nazir of the Munsif’s Court 
know that these bricks had been previously 
attached by the order of the Subordinate 
Judge, 3rd Oourt, Hooghly. Assuming 
that they did not know, the question is 
whether it was due to their culpable negli- 
gence. Itisto be presumed that Judges 
and public officers have regularly perform- 
ed their duty. In this case the decree- 
holders had duly paid for the attachment in 
the Court of the Subordinate Judge. It is 
to be presumed that the public officer 
whose duty it was to attach the properly 
had in facl done so and the plaintitfs or the 
Nazir of the Munsif of Serampore, if they 
had been properly vigilant, would have 
found out the matter and it was their 
culpable negligence which made them 
ignorant of the previous. attachment and by 
omitting to take action under O. XXI, r. 52, 
the plaintiffs have iu fact prejudiced the 
case of the other creditcrs. Whether such 
omission makes.the sale void or voidable, 
the creditors who were prejudiced by this 
omission: are entitled to a relief from this 
‘Court. Defendant No. 2, in my opinion, 
was prejudiced by the plaintiffs” omission to 
take action under O) XXI, r. 52 of the Code 
and the plaintiffs are not. entitled to get any 
damages from him. There remain only 
two defendants, namely defendants Nos. 5 
and 6. As already stated, Rs. 158-110 
will be paid by defendant No. 6. ‘The 
balance sum of Rs. 1,000 will be paid: in 
equal shares by defendant No. 5 and 
defendant No, 6. The plaintiffs will pay 
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costs of defendants No.1, 2, 3 and 4 and 
they will get their costs frem defen- 
dants Nos. 5 and 6 throughout. 

D. Order accordingly. 


——— 


LAHORE HIGH COURT 
Execution Second Civil Appeal No. 362 
of 1936 
July 15, 1936. 

f Jat LAL, Je 

Lala HIRDA RAM—DECRER- HOLDER 
—APPELLANT 
E versus 
MOHAMMAD DIN — OBIECTOR— 

RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 60, cl. (0), 
—Attachment of non-ancestral house of judgment- 
debtor—Respondent taking by inheritance on his 
death and occupying as agriculturist—He cannot 
claim exemption wnaer's. 60 on ground of his being 
agriculturist: d 
A decree for money was executed against the 
judgment-debtor in his lifetime and his house 
attached. Subsequently, it having been found that 
the house was.not ancestral, on his death the res- 
pondent took it by, inheritance and not by rever- 
sion and occupied it as agriculturist and objected 
to the attachment: ki 
Held, that the matter that should be taken into 
consideration in deciding the question whether the 
houses was or was notexemptfrom sale under s. 60, 
Civil Procedure Code, was not the profession of the 
legal representative but that of the original judg- 
ment-debtor himself against whom the decree was 

and against whom it was being executed, 


Ex. S. C. A. from the decision of the 


“Additional District Judge, Lahore, dated 


December 9, 1935. 

Mr..Mehr Chand Mahajan, for the Appel- 
lant.. - 
Mr. Ghulam Mohy-ud-Dm Khan for the 
Respondent. . l 

Judgment.— This appeal is by the de- 
cree-holder who obtained a decree for money 
against ohe Allah Bakhsh and in execution 
of that decree attached the house of the 
judgment debtor, who. subsequently died 
and was succeeded by his son, the respon- 
dent before me. After the death of Allah 
Bakhsh objections were raised by his widow 
and his daughter claiming the house to be 
theira; the respondent was also a party to 
that litigation. The objections having been 
dismissed suits were instituted by them in 
which they were unsuccessful. Now, after 
the attachment had continued for about 
three years, the respondent has raised an 
objection that the house is not saleable in 
executin of the decree because it was 
the ancestral property of Allah Bakhsh, 
He did not expressly raise the objection 
that the house was occupied by Allah 
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Bakhsh or by himself as an agriculturist 
and therefore by virtue of s. 60, Civil Pro- 
cedure Code, it could not be attached. A 
vague statement made in his application 
was, however, considered to include this 
objection and both the Courts below have 
considered it on the merits. 

It is contended cn behalf of the appel- 
lant that his objection should not have 
been investigated by tle Courts below. 
In my opinion there is no force in this 
contention. The questicn was considered 
by both the Courts below and apparently 
without any objection by the desree-holder. 
In any case on the facts being brought 
to the notice of the Court, it was bound 
to considerthe matter. The executing Court 
held that the house was not ancestral and 
the objection of the respondent on that 
score was, therefore, dismissed. The Court, 
however, held that the objec:or was a 
cullivator and the house was required by 
him as such. The decree-ho!der appealed 
to the District Judge before whom the 
‘determination of the question whether the 
house was or was not exempt from attach- 
ment and sale under s. 60, Civil Procedure 
Code, turned upon whether Allah Bakhsh 
was an agriculturist within the meaning of 
s. 60 and secondly whether the respondent, 
his son, was an agriculturist. The learned 
District Judge has held that Allah Bakhsh 
was not an agriculturist for he did not 
cultivate the land himself, he had noim- 
plements of husbandry, nor did he kave 
any cattle and that he merely rented out 
the land totenants. He, however, further 
held that the respondent was an agricul- 
turisb and, therefore, he has released the 
house on that ground alone. In my opinion, 
in view of the peculiar circumstances of 
this case, the learned District Judge was 
not competent to release the house on a 
finding that the respondent is an agricul- 
turist. The decree wasagainst Allah Baksh 
and was executed against him during his 
lifetime and the house now attached in his 
lifetime. In his lifetime, therefore, an 
objection was not open to the judgment- 
debtor that the house could not be sold 
as it was exempt from sale under s. LO, 
Oivil Procedure Code. It having been 
found that the house was not ancestral, the 
respondent took it by inheritance from 
Aliah Bakhsh and not by reversion. That 
being £o, he took it subject to the right of 
the creditors of Allah Bakhsh to realize 
their debts cut of his estate that is to 
say, the house. Therefore, the matter that 
should be taken into consideration in de- 
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ciding the question whether the house is 
or is not exempt from sale under s. 60, 
Civil Procedure Code, is not the profession 
of the legal representative Allah Bakhsh 
but that of Allah Bakhsh himself against 
whom the decree was and against whom 
it was being executed. 

The contention of the learned Counsel 
for the respondent that the learned Judge 
below was not competent to decide whe- 
ther Allah Bakhsh himself was or was not 
an agriculturist is devoid of force. The 
question was raised by an objection by the 
respondent himself, and all the subsidiary 
matters which had to be decided in order 
to dispose of that objection were before 
the Oourt. It does not appear that’ any 
objection was taken before the learned 
District Judge that he was not competent 
to decide whether Allah Bakhsh was or was 
not an agriculturist, The respondent could 
not succeed except on bringing his case 
within the four corners of the exemption and, 
therefore, it was necessary to determine 
whether Allah Bakhsh was an agricul- 
turist. This appeal must, in my opinion, 
be accepted and the house held to be 
saleable in execution of the-decree. I ac- 
cept the appeal, set aside the order of the 
Court below and send the case back to 
the executing Court with direction to pro- 
ceed with the sale of the house in execution 
cf the appellant’s decree. The respond- 
ent shal] pay the costs of the appellant 
throughout. The parties have been directed ` 
to appear before the executing Court on 
August 17, 1936. 


z. Appeal allowed. | 





MADRAS HIGH COURT 
Appeal Against Appellate Order No. 170 
of 1932 3 
August 17, 1936 ; 
VENKATARAMANA Rao, J. 
PALANIANDI PILLAI AND ANOTHER 
— PETITIONERS— APPELLANTS 
versus 
ROSAPPA PILLAI—Resronpent. 

Civil Procedure Code (Act V of 1908), s. 144, 
0. XX1, r. 11—Application for restitution, whether 
application for eaecution of decree—Non-compliance 
with formalities prescrited. for execution petitions 
—Validity of application—Power to allow amend- 
ment—Application Jor restitution in pursuance of 
decree—Decree reversed in second appeal but con- 
firmed in Letters Patent Appeal—-Fresh application, 
competency of. g 

Thcugh an application for restitution is, accord- 
ing to the view of the Madras High Court, an appli- 
cation for execution of a decree, an application for 
restitution need not strictly conform to the form 
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prescribed for an execution petition and satisfy all 
the requirements of O. XX1, r. 11, Civil Procedure 
Code. Where such an application is defective in 
certain respecte, leave to amend by adding a prayer 
for appropriate relief may be gianted. Unnamalai 
Ammal v. Arunachalam (3), Hamidalli v. Ahmadali 
v4) and Bhaunath Singh v. Kedar Nath Singh (5), 
referred to. . 

Where anappellate decree in pursuance of which 
an application for restitution was made is reversed 
in second appeal, the application for restitution must 
be deemed to have become infructuous and if the 
decree in second appeal is reversed in Letteis 
Patent Appeal, the party who had applied for 1e- 
stitution is entitled to make a fresh application for 
restitution. His remedy is not to execute the order 
for restitution made on his previous application. [p. 
46], col. 1.] , 

Appeal against the Order of the Dis- 
trict Court cf Salem, dated March 12, 
1932," in A. S. No. 47 of 1932, preferred 
rgainst the Order of iLe Comt cf the 
District Munsif of Namakkal, dated Decem- 
ber 8, 193], and made in E. A. No. 611 
of 1:31, in BE. P. No. 299 of 1921 in 
O. 5. No. 440 of 1917. 

Messrs. E. Vinayaka Rao and A. Ranga- 
chari, fcr the Appellants. 


Mr. V. N. Venkatavaradachariar, for 
the Respondent. 
Judgment.— The question raised in 


this appeal is whether an application for 
reslitutiin made by the appellants for 
recovery of a sum of money deposited by 
them into Court for setting aside a sale” 
under O. XXI, r. t9 of the Ccde of 
Civil Procedure is sustainable. The 
plaintiff respondent in this appeal filed a 
suit O. 5. No. 440 of 1917 to recovera 
certain annuity from and cut of the prop- 
erty in the schedule annexed to the 
plaint filed by him. The properties were 
owned by tLe 3rd defendant from whom 
the Ist defendant purchased; and he in 
tum sold them to 2nd defendant. A decree 
was passed io the suit in favour of the 
plintiff directing amcng other things 
payment of the amount by sale of the 
properties. Pending the suit the said 
properties appear to have been purchased 
by the appellants Trem the 2nd defend- 
ant. In consequence of ihe said decree 
in the above suit the properties were 
brcught to sale and purchased by the 
- plaintiff decree-holder. The appellant made 
an application to set aside the sale under 
O. XXI, r. 89, Civil Procedure Code, by 
depositing the amount of the decree into 
Court and the sale was accordingly set 
aside. This was in or about June, 1921. 
Against the decree in the said O. S., No. 
440 of 1917, an appeal was preferred by 
the defendants and the decree in favour 
e 
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of the plaintiff was reversed in A. 5, 
No. 186 of 1920 on the file of the District 
Court, Salem. This was on November 2, 
1921. In consequence of the said 
decision the appellants ‘filed B. A. No. 74 
of 1922 on January 12, 1922, for restitution 
of the monies they deposited into Court. 
The application was dismissed on April 
4, 1922. But on appeal the said order 
was reversed and the appellants were 
declared entitled to restitution. This was 
in or about April 7, 1924, and against 
this order O. M. S. A. No. 2 of 1925 was 
preferred to the High Court. Pending 
these proceedings against the decision in 
A.S. No. 186 of 1920, S.A. No. 276 of 
1822, was preferred to the High Court by 
ihe plaintiff. On February 12, 1925, the 
High Court reversed the decree of the 
Appellate Court in A.S. No. 186 of 1920 
and restored the decree in O. S. No. 440 
of 1917. Against this decree a Letters 
Patent Appeal was preferred being, Letiers 
Patent Appeal No. 98 of 1925 on the 
file of the High Court, and on November 
29,1927, the Letters Patent Appeal was 
allowed and the resnlt of the decision 
therein was that the decree of the Ap- 
pellate Court in A. S. No. 186 of 1920, 
was restored and the plaintiff's suit dis- 
missed. It may also be stated that the 
O.M.8. A. No. 2 of 1925 was also dis- 
posed of and the same wag dismissed on 
the same date. On November 19, 1928, 
the decree in the Letters Patent Appeal 
was amended as the cause-title was found 
to be defective in thatthe names of the 
legal representatives of the lst defen- 
dant’s representatives were not in the 
cause title of the decree as drafted but 
the name of the Ist defendant, :a dead 
man, was retained in the decree as origin-- 
ally drafted. Within three years from 
this date the appellants filed E. A. No. 611 
of 1931 claiming restitution of the amount 
deposited by them with interest. They 
prayed that the Court may be pleased to 
grant restitution and direct the plaintiff- 
respordent to py the petitioner the 
amount with subsequent interest. The 
District Munsif dismissed the application 
cn the ground that the application is 
unsustainable in that there was already 
an order for restitution made in E. A. 
No. 74 of 1922 and the same prayer . 
cannot be asked for again, and further that 
there was “no prayer for execution.” On 
appeal from this decision the learned 
District Judge summarily dismissed the 
app-al on the ground that an order for 
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restitution had already been made and 
it is an executable order and further the 
Court must he moved in the appropriate 
way, and that is, by an execution peti- 
tion. Against this order the present 
second appeal has been preferred. 

It is contended by Mr. Sitarama Ran 
that both the lower Courts were wrong in 


the view they took, viz. that the appel-. 


lants should have executed the order for 
restitution passed in E. A. No. 74 of 1922. 
It seems tome that Mr. Sitarama Rao is 
right in his contention. Execution Appeal 
No, 74 of 1922 was filed by virtue of the 
decision in A.S. No. 186 of 1920. But 
the decision was upset in S.A. No 276 
of 1922. The result of the decision in 
- the Second Appeal was that the appel- 
Jants could not maintain successfully 
E. A. No. 74 of 1922 and ths application 
must be deemed to have become infruc- 
tuous. Till the decision in the Letters 
Patent Appeal established the rights of 
the defendants Nos.1 and 2 the appel- 
lants could not have applied for restitu- 
tion at all. Itis only in consequence of 
the decree in Letters Patent Appeal that 
their right to apply accrued. The appel- 
lants were therefore in order in filing the 
present application for restitution. 

The next contention is whether the 
appropriate way of moving the Oourt was 
by an execution petition and not in the 
form of an application in the manner 
filed by the plaintiffs. Tha argument 
seriously pressed on behalf of the plaint- 
iff-respondent in this case which apparently 
prevailed in the Courts below is this— 
In a series of cases by which I am 
bound our High Court has consistently 
taken the view that an application for 
restitution is. an execution of a decree 
and governed by Art. 182 of the Limi- 
tation Act. The only way in which an 
application can be made is by way of an 
execution petition framed in accordance 
with O. XXI, r. 11, Civil Procedure Code. 
The present petition does not fulfil the 
requirements of O. XXI, r. 11, Civil 
Procedure Code and it is defective in a 
material particular as it does not state 
ia what way the assistance of the Oourt 
is sought, whether by arrest of the plaint- 
iff or attachment of his properties, and 
the application. was rightly rejected by 
both the Courts. It is no doubt true 
that our High Court has taken the view 
that an application for restitution is an 
application, for execution of the decree, 
whatever may be viewof the other High 
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Courts, and though there is much to be 
said in favour of the other view. Vide 
Saraj Bhusan Ghose v. Debendra Nath. 
Ghose (D, Parameshwar. Singh v. 
Sitaladin Dube (2). The groundon which 
the application is said to be for execution 
of the decree isthus stated in Unzamalai 
Ammal v. Arunachalam (3): 

“What is sought to be enforced is the legal obli- 
gation arising from the deeree itself and not an 
indepsndent obligation. It seams to us that we 
must treat the application as an application for exe- 
cution gf the decree ” A 
and this also accords with the view 
taken by the Bombay High Court in 
Hamidalli v. Ahmadali (4), where Sir 
Norman Macleod, O. J., says: 

“Tt is the decree of the Appellate Cuurt which 
entitle; the successful appellant to get back some- 
thing which he had been deprived of by the decree 
of the lower Court under which the then successful 
party had actually received possession. In order, 
therefore, to get back what ha has lost, the success- 
ful appellant must apply for execution of the order’ 
which entitles him to get back that possession. | | 

But it is too much to argue from this 
that the application for restitution must 
strictly conform to the form prescribed 
for an execution petition and satisfy all 
the requirements of O. XXI, r. 11, Civil 
Procedure Code. It will be seen that 
under s. 144 before an order for res- 
titution can be made the form and the 
-mauner of restitution and the relief which 
the Court would grant for giving the 
benefit of the decree to the parson who 
seeks the restitution of the property which 
he has been deprived of, have to be 
determined by the Court. In my opinion 
the form of an execution petition would 
be unsuitable in most cases. The actual 
amount to be restored will have to be 
determined; the Court will have-to deter- 
mine whether it will grant interest and, if 
so, at what rate; and if it is restoration 
of .immovable property, the Court may 
have further to determine whether mesne 
profits have to be granted or not. It 
may be, conditions will have to be im- 
posed upon the, party who seeks restora- 
tion. After determination as aforesaid, it 
will be then open to the Court to give 
the appropriate relief which the nature of 
the case may require and which may 
accord with such determination. In 

(1) £9 © 337; 137 Ind. Cas. 302; A. I R 1932 Cal. 308 
350 WN 1294; 51 OL J 506; In]. Rul. (1932) Oal 
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(3) 6 L W 359; 42 Ind. Cas, 530; (1917) M W N 6:3; 
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meeting the view that an application for 
restitution could not in the nature of 
things, be an application for execution 
because the form of an execution petition 
could not be appropriately thought of 
for an application for restitution, Courtney- 
Yerrell, ©. J., observes in Bhaunath: Singh 
v. Kedar Nath Singh (5) thus- :— 

__ “It is true that the. procedure for dealing with 
them differs in some respects from the procedure 
for carrying out other decrees of the Court notably 
in the fact that such applications must be made 
-in the Court of first instance. But such matters 
are not, in my opinion, the criteria of the natane of 
the remedy for judicial classification any moze than 
geographical habitat or nomenclature are criteria of 
zoological genus. Under s. 144 the Court is bound 
‘as a matter of law to order restitution thcugh the 
form of restitution may vary and it is by reason 
of the fact that the Court of first instance only is 
familiar with the circumstances of the case that 
as a matter of machinery it alene is given dis- 
cretion to detemine the form which the restitution 
may take, This fact does not, in my opinion, 
militate against the view that an application for 
iestitution is an application in execution * * * 
The re-arrangement in the new Code has, in my 
opinion, not aifected, the essential nature of the 
remedy which remains as before a remedy in execu- 
tion though subject toa special procedure.” 

These observations clearly indicate that 
an application for restitution need not 
be by an execution petition as required 
by O. XXI, r. 11, Civil Procedure Code. 
Mr. Sitarama Rao urges before me that 
even if the application is considered to 
-be defective, he can be given leave to 
amend the petition by adding a prayer 
for appropriate relief. Having regard: to 
the circumstances of the case 1 think this 
is an eminently fit case in which should 
grant him that relief. The Code of Civil 


Procedure does not prescribe the form of : 


an application for restitution. There is 
no decision which enunciates what that 
form should be and there is still a conflict 
of opinion as to whether an application 
for restitution is an application for exe- 
cution thougk no doubt our High Court 
has taken the view that an application for 
restitution must be an applicaticn fcr 
execution. But in none of the cases which 
have taken that view is there any in- 
dication of the form in which the appli- 
cation should -be made, .and whether it 
should conform to all the requirements 
of O. XXI, r. 11, Civil Procedure Code. 
It must also be noticed that the words, 
“according tothe rules .for the execution 
ol decrees” which were in s. 583 ‘of-the 
old Code have been omitted in the new 
Qode. This seems -to indicate- that an 


(5) 13 Pat, 411 at-pp. 422, 423; 148-104, Oas. 1180; 
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‘application for -restilution may be made 
in such manner as the nature of each 
case might require and need not follow 
in every case the procedure in O. XXI, 
r. 11, Civil Procedure Code. 

lt “is seriously contended by Mr. Ven- 
katavaradachariar that I ought not in 
second appeal allow the amendment as 
in spite -of the objection in the counter- 
affidavit the appellants have not chosen 
to amend the petition. But in the view 
both the lower Courts have taken, viz, 
that as there was an order in B.A. 
No. 74 of 1922 this application would-not 
lie, an application for amendment would’ 
be of no avail. 

J, therefore, give leave to the appellants | 
to make the necessary amendments in 
regard to the mode in which the assist- 
ance of the Court is required within one 
month from the ‘date of the receipt ‘of 


this order in the lower Court. In the 
result the appeal is allowed and the 
application . remitted to the District, 


Munsif's Gourt of Nam»zkkal for disposal 
according to law but in the circumstances 
I make the appellants pay the respondent 
the costs of these proceedings throughout. 
(Leave refused). 
A. s Appeal allowed, 


ee 


CALCUTTA HIGH COURT 
‘Civil Appeals Nos. 473 to 633 of 1934 - 
à August 12, 1936 
HDGLEY, J. 
K. C. DE—APPELLANT 
versus 
HIRA BEWA AND OTAERS—RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885),.ss. 74, 23, 38— 
Falkar—Claim for falkar arising out of contract 
and from inception of tenancy, whether forms part 
of rent—Tenants entitled to fell tress inspite of 


` assessment of falkar, whether entitied to remission 


of falkar in respect of trees so felled—Tenant 
claiming reductzon of falkar rent—-Onus is on them, 
under Hvidence Act (I of 1872), ss. 103, 104— Plead- 
ings—Vagueness—Objection to, tf can be raised at 
Appellate stage. ~ 

It falkar was part of the consideration for the usa 
and occupation of the land at the time of the in- 
ception of the tenancies, it must be regarded as 
part of the rent. Upendra Lal Gupta v. Ataullah 
U), Bejoy Singh Dudhuria v, Krishna Behari 
Biswas (2), Rani Chattra Kumari Devi v, W.-W. 
Broucke (3), Abdul Ghani v. Augri Batkhu (4) and 
Jogesh Chandra Ray v. Sharfuddin (5), relied on, 
[p. 462, col. 2] 

Subject to the provisions of s. 23, Bengal Tenancy 
Act, even if the assessment at the rate of -nine 
pies per tree on each holding formed part of the 
original rent at the time of the inception cË ths 
tenancies, the tenants would be at liberiy “to fell 
these ‘trees and ‘would thereafter be entitled'to g > 
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remission of falkar in respect of the trees so felled; 
similarly the landlords would not be entitled to 
levy falkar in respect of any trees planted by tha 
tensnts-after their induction. 

. The onus is upon the tenants’ under ss. 103 
and 106, Evidences Act to prove that they were 
entitled to any reduction of the falkar rent by 
- reason of the fact that any of the trees on which 
the assessment had originally been made had ceased 
to exist or that any of the trees in respect of which 
- it was sought to recover falkar had been planted by 
the tenants themselves. 

It is not open to the defendant at the appellate 
stage to make a grievance of any vagueness in the 
plaintiff's pleadings, because, had they so desired, 
it was open to them to apply for further and better 
particulars under O. VI, r.5, Civil Procedure Code. 
Lp. 463, col. 1.] 

- CG. A. from the appellate decree of the 
Sub-Judge, 1st Court, Midnapore, dated 
September 16, 1933. 

Messrs. Bijan Kumar Mukherjee and 
Suresh Chandra Mukherjee, for the Appel- 
lant. 

Messrs. Rama Prosad Mukherjee, Mahit 
Kumar Chatterjee and Bireswar Chatterjee, 
(for the Deputy Registrar), for the Respon- 
dents. 


_dJudgment.—In the suits out of which 
these appeals arise, the plaintiff sued the 
defendants for arrears of rent. Ib was the 
plaintiff's case that, at the inception of the 
tenancies falkar was assessed as part of 
the rent for the demised land. The case 
for the defendants appears to have been, 
that the falkar in question did not form 
part of ihe rent of the holdings in suit but 
was realised by the plaintiff as an abwab 
against -the will of the defendants. The 
learned Munsif dismissed the plaintiff's 
claim onthe ground that there was no con- 
tract for the payment of falkar between the 
parties at the time of the inception of the 
tenancies. The finding of the learned 
Munsif was, however, reversed on appeal 
by the learned Subordinate Judge whose 
findings were: (1) that the defendants had 
paid the falkar just as regularly as rent 
since the inception of the tenancies; (2) 
that the falkar claimed had been in exis- 
tence from the time of the inception of the 
tenancies; and (3) that these tenancies 
Game into existence within the last 450 
years. 

The lower Appellate Court, however, 
held that, inasmuch ss the defendants had 
raiyati rights in their holdings, the land- 
lord was not entitled to recover falkar 
having regard to the provisions of ss. 23-A 
and 178 (h), Bengal Tenancy Act. When 
this case came before this Court on appeal 
on May 25, 1936, having regard to the 
fact that the judgment of the learned Bub- 
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ordinate Judge contained an inadequate 
discussion of the evidence in the case, I 
remanded the case tothe lower Appellate 
Court for a finding upon the following 
issues: “Was the falar claimed a term of 
the tenancies at the time of their inception 
and has the landlord proved that he has 
realised falkar as rent from the tenants, 
since the inception of the tenancies in 
question ?” 

The matter has been further considered 
by Babu Jogendra Narayan Ray Chau- 
dhury, Subordinate Judge of Midnapore, 
who after a very careful and exhaustive 
consideration of the evidence, has found 
that the falkar claimed by the plaintiff was 
a term of the tenancies at the time of their 
inception except in the case ofa tenancy 
in Suit No. SOl and he also found that the 
plaintiff had realized falkar as rent from 
all the defendants except in the case of 
tenancies covered by Suits Nos. 804, 770 
and 778. The most important point for’ 
decision in connection with these appeals 
is whether or notfalkir forms part of the 
rent of the demised land. With regard to 
this point the position taken by the res- 
pondents is-that the falkar in question is 
in the nature of an abwab, that it was not 
one of the incidents of the’ tenancies at 
the time of their inception, and that during 
recent years, the plaintiff has been realiz- 
ing falkar from the defendants against: 
their will. It seems to be clear on the 
authorities that, if falkar was part of the 
consideration for the use and occupation of 
the land at the time of the inception of the 
tenancies, it must be regarded as part of 
the rent. With regard to this point it was 
pointed out by Chatterjea and Sheepshanks, 
ae in Upendra Lal Gupta v. Ataullah (1); 
that: 

“The question whether any particular item is or is 
not an abwab must depend upon the construction 
of the contract of lease in each case and the ques- 
tion in each case is whether the sum claimed is 


really part of the rent agreed upon to bə paid as 
consideration for the lease.” f Pie 

Further, in Bejoy Singh Dudhuria v. 
Krishna Behari Biswas (2), Sanderson, 
©. J., made the following observations : 

“It seems, therefore, that the rule which has heen 
followed in this Court is that each case must de- 
pend upon the proper construction of the contract 
before the Court and if, upon a fair interpretation 
of the contract, it can be seen that a particular 
sum is specified in the contract or agreed to be 
paid as the lawful consideration for the use and 
occupation of the land, 3 e. if it is really part of 
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the rent, although nət described as such, the land- 
lord can recover it.” 

These and other cases were cited before 
the Judicial Committee of the Privy Coun- 
cil in Rani Chatra Kumari Devi v. W. 
W.- Broucke (3), and on this point Lord 
Sinha said : K 

“A large number of cases decided by the Calcutta 
and Patna High Courts were referred to in the 
judgments and cited at the bar. Their Lordships 
do not consider it necessary to refer to them, beyond 
expressing their agreement in the view that‘ia each 
case it has to be ascertained whether the sum 
cluimed is really part of the rent agreed upon to be 
paid as consideration for tne leass.” 

It would appear, therefore, that the 
views of this Court with reference to this 
question have been generally accepted by 
the Judicial Committee of the Privy Council 
and the principle laid down by the Privy 
Council was followed by this Court in 
Abdul Gani v. Augri Bhikhu (4). The dis- 
tinction between an abwab and rent was 
very clearly drawn by Cammiade, J., in 
Jogesh Chandra Ray v. Sharfuddin (5). 
In discussing this matter his Lordship said : 

“Rent is defined, as whatever is lawfully payable 
or deliverable in money or kind by a tenant to his 
landlord on account of the use or occupation of 
the land held by the tenant. In each case it has tu 
be determined whether or not the item called in ques- 
tion as anabwab is covered by the definition of 
the term “rent.” To put it in other words, it must 
be found that that itemis part of the consideration 
agreed to be paid or delivered by the tenant for 
the use and occupation of the land provided that 
such consideration is lawful. The consideration may 
be wholly monetary or wholly one in kind or it 
may be partly in money and partly in kind.” 

. His Lordship went on to say : 

“ “Real abwabs are payments or deliveries, some- 
times fixed and customary and sometimes arbitrary 
and uncertain, which were not agreed upon between 
the parties as consideration for the use and occupa- 
tion of the land.” A 

From the findings of ths lower Appel- 
late Court after remand, it is now ‘clear 
that the disputed tenancies were created 
in 1305 or 1306 and that 

“the falkar claimed by the plaintiff in respect cf all 
tenancies in dispute save and except the tenancy 
in Suit No. 801, in which Appeal No. 87 has arisen, 
was a term of these tenancies at the time of their 
inception. He has realized felkar as rent from all 
the defendants barring those in Suit Nos. 804, 770 
and 778 which have given rise to Appeals Nos. 67, 
52 and 56, respectively,” 

These findings are based on a very care- 
ful consideration of the evidence. In my 
view, there were ample materials on the 


(3) 541 A 432; 103 Iad. Cas, 571; A I R 1927P 0 
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record to justify the’ learned Subordinate 
Judge in arriving at these findings and I 
have no hesitation in accepting them. I, ` 
therefore, hold that falkar forms part of the 
rent of the demised land except in the case 
of the lands covered by Suits Nos. 804, 770 
and 778. i 

It is, however, urged by the learned 
Advocate for the respondents that in any” 
view of the case, the falkar claimed cannot 
be recovered by the appellant in view of 
the provisions of ss. 23-A and 178 (h), 
Bengal Tenancy Act. With regard to this 
point, it is not disputed that the respon- 
dents are occupancy raiyats. Under s. 23-A, 
Bengal Tenancy Act, it is provided that, 
subject to the provisions of s. 23 of ths 
Act, an occupancy raiyat is entitled to 
enjoy the produce of trees on his land, to 
fell them and to utilize and dispose of the 
timber of such trees ; and it is further pro- 
vided by s. 178(h) of the Act that noth- 
ing in any contract between the landlord 
and tenant made before or after the passing 
of the Act shall take away or limit the 
rights of occupancy ratyais in trees cn their 
holdings as provided ins, 23-A. 

In this connection, it is admitted by the 
learned Advocate for the appellant that 
as the law now stands, subject to the pro- 
visions of s. 23, Bengal Tenancy Act, even 
if the assessment at the rate of nine pies 
per tree on each holding formed part of 
the original rent at the time of the incep- 
tion of the tenancies, the tenants would be 
at liberty to fell these trees and would there- 
after be entitled to a remission of falkar 
in respect of the trees so felled. He also 
admits that the landlords would not be 
entitled to levy falkarin respect of any 
trees planted by the tenants after their 
induction. This being the case, the ad- 
vantage tothe landlord of imposing falkar 
as a portion of the rent would often be 
nugatory and unsatisfactory. At the same 
time, in my view, if the landlord so desires, 
there is nothing in thelaw to prevent him 
from levying falkar on the trees standing 
on the holding at the inception of the 
tenancy as part of the consideration for the 
use and occupation of the demised land 
and this is what appears to have happened 
with reference to the holdings with which 
we are now concerned. By doing so, the 
landlord has merely placed himself to some 
extent in the hands of his tenants who, 
provided that they donot materially impair 
the value of the land or render it unfit for 
the purpose of the tenancy, are entitled to 
fell trees on which the falkar rent. hag 
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been assessed and thus avoid the payment 
of this item ofthe rent. By assessing the 
rent payable to him by imposing falkar as 
one of ils component items, the landlord 
does nothing to interfere with the rights 
of his tenants under ss. 23-A and 178 (hi), 
Bengal Tenancy Act, and if he chooses to 
do this, the Jaw entitled him to levy falkar 
as Tent in respect of any trees with regard 
to which the assessment. was originally 
made. 

With regard to this point, however, it is 
contended by the Jearned Advocate for the 
respondents that here the plaint is vague 
and there is nothing to show that the trees, 
in respect of which falkar is now claimed, 
were those on which this item of rent was 
originally assessed. It is, however, clear 
that exceptin the case of three holdings, 
the landlord has shown that the payment 
of falkaras part of the rent was one of the 
terms of the tenants’ leases at the time of 
the inception of the tenancies and that, 
eyer since the holdings in suit were demised 
to the tenants, he has been collecting 
falkar from them and their predecessors 
as part of the rent. He has been able to 
show-that falkar has been realized from the 
tenants not as an abwab but as part of the 
consideration for the use and occupation of 
the land. Jf the tenants had wished to 
raise a defence to the effect that the trees 
in respect of which the landlord sought to 
recover falkar were not on their holdings 
at the time of the. inception of their tenancies 
or had been planted by them, they would 
have been at liberty to do so but this was 
no part of theircase. On the other hand, 
they appear to have admitted that falkar 
had actually been paid by them for many 
years, ‘their contention being that they had 
paid falkar as an abwab and against their 
will. Further itis not nowopento them 
to make a grievance of any vagueness in 
the plaintiff's pleadings, because, had they 
so desired, it would have been open to 
them to apply for further and better parti- 
culars under O. VI,r. 5, Civil Procedure 
Code. This they failed to do. 

In view, therefore, of the facts which 
have been clearly established by the plain- 
tiff at tbe state of the pleadings and also, 
having regard to the provisions of ss. 103 
and 106, Evidence Act, I think the onus 
clearly lay upon the defendants to prove 
that they were entitled to any reduction 
of the falkar rent by reason of the fact 
that any of the trees on which the assess- 
ment had-originally been made had-ceased 
to .exist-or that apy of the trees in respect 
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of which it was sought to recover falkar 
had been planted by the tenants them-. 
selves. The onus which lay upon them 
with regard to this point, they huve not 
discharged. The learned Advocate for the 
appellant,- having regard to the findings of 
the lower Appellate Court, does not wish 
to press his clients’ claim in the appeals 
arising from Suits Nos. 804, 770 and 779; 
with regard to the other suits, in view of 
the consideralion mentioned above, I am 
of opinion that the plaintiff has succeeded 
in establishing his case ; the appeals arising 
from those suits will, therefore, be allowed 
with five sets of costs in all the Courts 
and the costs against the minor respondent 
will be paid out of the minor's estate. 
With regard tothe Appeals Nos. 473, 477 
and 488 arising from Suits Nos. 804, 770 
and 778, these appeals will be dismissed 
with costs in the case of Appeal No. 477. 
There will be no order for costs as regards 
Appeals Ncs. 473 and 488. The learned, 
Advocate for the respondents to-day asked’ 
for leave to file an appeal under s. 15, 
Letlers Patent, in Appeals Nos. 478 and 
479. This application is rejected. 
D. Order accordingly. 


i LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 81.01 1936 
i hs June 10, 1936 
ADDISON AND ABDUL RASHID, JJ.- 
BADRI SHAH-SOHAN LAL—PETITIONERS 


versus 5 
COMMISSIONER or INCOME-TAX— 
Opposite PARTY 

Ineome-tax—Accounis — Assessee not 
vouchers.to enable checking of account 
jection of accounts, propriety of. 

Where the assessee does not produce any vouchers 
or any other material which may enables detailed 
check of his account books, the value of the account 
books produced by him is no higher than his mere 
word. In such circumstances there must be held to 
be material justifying the -rejection of the accounts. 

Mr. Kirpa Ram Bajaj, for the Petitioners. 

Mr. J. N. Aggarwal, for the Opposite 
Party. 


Judgment.—This is an application 
under s. 66 (3), Income Tax Act, for ‘the issue 
of a mandamus to compel the Income-tax 
Commissioner, Punjab, to state the case of 
Badri Shah Sohan Lal Saraf of Gujranwala 
to this Court. The question of law formulat- 
ed on behalf of the assessee is as follows: 

| “Is there any material on record justifying the 
rejection of the trading account of the -petitioner 
and for adding the sum of ‘Ks, '6,000 as alleged 
additional profits?” a 


-producing 
-books—Re- 
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| The asaneseê is the biggest bullion dealer 
in Gujranwala. In the year 1931-32 his 
business amoufied to over 13 lacs of rupees, 
while the turn over in the year 193233 
Was over 18 lacs’ of rupees. The present 
application concerns the assessment for 
1934-35 in respect of the accounting period 
ending on April 12, 1934. The assessee’s 
turn-over was over 24 lacs of rupees. 
Though the business of the assessee has 
been rapidly increasing during the last 
five years, the percentage of the gross protit 
shown by him has been dwindling. If the 
year 1930-31, “55 per cent. were shown as 
the gross profits in the next year “15. In 
the year 1932-33 the gross profits amounted 
to ‘20 per cent, and in the year under 
consideration to ‘19 percent. The Income- 
tax Officer was of the opinion that as the 
rate of profit disclosed by the assegsee was 
below the -average expectation of gold 
business during the year, of its steady rise 
_in price, the books of the assessee did not 
disclose'the true state of his business. Keep- 
ing in view profits earned by other persons 
carrying on similar business, the Income- 
tax Officer added the sum of Rs. 6,000 to 
the income shown in the books. The assessee 
was consequently asked to pay income-tax 
on a sum of Rs. 10,745, 

The principal point urged by the learned 
Counsel for the assessee was that as no 
flaw had been discovered by the Income- 
tax authorities in his trading account, the 
Income-tax Officer was not justified in adding 
an additional sum of Rs. 6,000 as estimated 
profits to Rs. 4,745, which were shown as 
actual profits in the trading account. The 
only question which the assessee is entitled 
to raise in this Court is whether there was 
any material for making an addition of 
Rs. 6,000 on account of alleged profits to 
the returned profits, The assessee’s stock 
figure in 1932-33 was over 2 lacs and against 
this large capital, he only showed gross 
profits of Rs. 3,717. In the year 1933-34, 
the stock rose to 2°9 lacs and the gross 
profits were Rs. 4,745. The gross profits, 
therefore, were much less than secured in- 
terest payable on the best securities. As 
pointed cut by the Commissioner the busi- 
ness requires considerable skill and entuils 
risk, and in spite of this the rate of profit 
shown was not even equivalent to the in- 
surance payable on the gold transmitted 
by the assessee to Bombay. The assessee 
did not produce any vouchers or any other 
material which may enable a detailed 
check of his account books. The value of 
the account books produced by the assessee 
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is, therefore, no higher than his more word; 
‘We, therefore, hold that there was 
material justifying the rejection of the trad- . 
ing account of the applicant and for adding. 
the sum of Rs. 6,000 as additional profits. 
Even after adding Rs. 6,000 as additional’. 

profits the rate of the profit works oat.at 

‘> per cent. For the reasons givén above 
we dismiss this application. Parties will- 

bear their own costs. Ah 
N. Application dismissad. 
NAGPUR HIGH COURT . . 
Miscellaneous Uriminal Case No. 3 of 1936 
February 5, 1936 : 
Stong, C.J. AND NIYOGI, J. 
Sardar DIWAN SINGH or DELHI 
~-APPLIOANT 
versus 
EMPEROR—Opposirs Party 


Criminal trial—Review—High Court, if can alter or - 
review its own judgment—Powers of Appellate Court—, 


Conviction of offence not specifically charged—When- - 


proper—Criminal Procedure Code (Act V of 1898),° 
s. 491—Improperly detained’, meaning of. . 

A High Court has no power to alter or review its 
own judgment in a criminal cass, once it has been 
pronounced and signed, except in cases whera it 
was passed without jurisdiction or in default of 
appzarance without an adjudication on the merits, 
or to correcta clerical error. The High Court cannot 
review a judgment paszed by the Bench which. 
heard the appeal. The propar course isto file an 
appeal. Raju v. Emperor (2), relied on. 

¢ An Appellate Court can convict a parson of an offence 
even ifthere is no specific charge. in respect of it, 
if evidence establishes that charga. Begu v. Emperor, 
(4), relied on. f 7 

A person cannot bə said to be ‘improparly 
detained’ within s. 491, Criminal Procedure Oode, 
unless the judgment convicting him can be reviewed. 
Jitendra Nath v. Chief Secretary to the Bengal 
Government (3),. referred to. 

Misc. Cr. Application for release of the ap- 
plicant who has been illegatly and improp- 
erly detained in the Central Jail at Nagpur. 

Mr. T. J. Kedar, for the Applicant. 

Stone, C. J—This is a petition under 
s. 491 of the Criminal Procedure Code. It 
is a proceeding by way of Habeas Oorpus. 
which before the amendment of 1923 could, 
under the authority conferred by this 
section, only have been exercised by 
certain High Courts within certain areas, 
though, as was pointed out in In re. 
Govindan Noir (1), apart from this section 
the prerogative writ of Habeas Corpus may 
be directed to issue in certain cases. That 
question does not heré arise for cleariy now 

“under s. 491 this Court is empowered, in its 
discretion to direct: i 
“that a person illegally or improperly détaifed-in 
(1) 45 M 922;°68 Ind, Oas. 838: AT R 1922 Mad. 
499; 230r. L J 614;43M L J396; 16 L W 349;-31 M 
L T 301 
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public......custody within tthe limits of ite appellate 
criminal jurisdiction) be set at liberty.” 

It-is assumed that Sardar Diwansingh 
Maftoon, the person whose, enlargement is 
sought, is detained in public custody within 
the limit of this Court’s criminal jurisdic- 
tion. . 

The question is whether this Court can 
treat him as a person illegally or improperly 
detained. a 

The reason (ground upon which it?) is 
said that he is illegally or improperly de- 
tained can be best-expressed after certain 
facts have been stated. 

The person in question was originally 
tried and convicted of an offence punish- 
able under, s. 3 of the Indian States 
(Protection . against Disaffection) Act, 1922. 
On appeal the conviction was upheld but 
the sentences reduced. A revision applica- 
tion was then filed and it was held that the 


conviction must be set aside and anew . 


trial ordered for the reason that the accused 
had been tried for nine offences contrary to 
s. 234 of the Oriminal Procedure Code. 


The essence of the offence charged was 
publication of an article of a tendentious' 


nature. The learned. Judge who ordered 
the new trial held there were nine offences 


charged because it.was said that the accused. 


had published in nine separate places. 
That is, in effect, he held that the term 
“publication” included “distribution.” 

A new trial was accordingly held ona 
charge alleging publication at these places. 

It is to be observed that at the time of 
the hearing of the Revision it was strongly 
pressed on behalf of the accused that the 
only offence struck at was “publication” and 
that publication of a newspaper occurred 
only once and at one place, viz., the place 
where the newspaper was published, giving 
that word its vulgar meaning, and that in 
this case the place of publication was Delhi, 
a place not within the borders of the Central 
Provinces. As above noted ‘this contention 
failed because the learned Judge held that 
publication took place at every place 
where e.g., the newspaper was offered for 
sale and sold. 

As a result of the new trial the accused 
was convicted and sentenced. The trial 
took place. in the Court of the lst Class 
Magistrate, Hoshangabad. 


The prisoner appealed to the Court of the 
Sessions Judge, Hoshangabad. That appeal 
was transferred to the Court of the Judicial 
Commissioner. i < 

As a result the conviction was affirmed but 
the sentence reduced. _ < 
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It is now sought to have the accused set at 
liberty because ib is said: see 
I. The then Appellate Court held that 
publication within the meaning of 
the Act in question does not include 
distribution and occurs once only 
vizat the place where the paper 
was published. - 
IL M that conclusion be right then in 
- this case the only offence committed 
was an offence committed at Delhi. 
IH. That if the offence was committed at 
Delhi it was committed outside the 
jurisdiction ot the Judicial Commis- 
sioner and a fortiori the trial 
' Court. ; 
IV. Apart from II the offence for which 
the accused was tried was different 
from the offence of publishing at 
Delhi and was not an offence at all 
because though accused of publish- 
ing at A.B. and ©. places the 
Court held that what was dòne ab 
A, Band © was not a “publish- 
ing.” a 
lt will be noticed that points I, H and II 
are interlinked and if accepted go to the 
question of jurisdiction. Points I, If and IV 
are interlinked and if accepted go to show 
that the accused should have been aci 
quitted. U 

It was held in Raju v. Emperor (2) that a 


* High Court has no power to alter or review 


its own judgment ina criminal case, once 
it has been pronounced and signed, except 
in cases where it was passed without 
jurisdiction or in default of appearance 
without an adjudication on the merits, or to 
correct a clerical error. ey 
Clearly unless the judgment of the Judicial 
Commissioner's Court and of the trial Judge 
can now be reviewed it would be impossible 
to say that the prisoner is “improperly” 
imprisoned. There is no question of misuse 
of powers such as was under consideration 
in Jitendra Nathv. Chief Secretary to the 
Bengal Government (3). The learned trial 
Judge arrived at a conclusion as to the 
meaning of the term “publication” which 
if sound obviously justified a conviction. 
The learned Appellate Judges arrived at 
the conclusion that that meaning could not 
be given to the word “publication” but. for 
reasons stated by them upheld the convic- 
tion. Unless this Court can review that 


(2) 10 Lah, 1; 110 Ind. Cas. 221; A IR 1928 Lah. 
462; 29 Or, .. J 669; 10 A I Cr. R 494, 

(3) AI R1932 Oal. 753; 141 Ind. Cas. 866; 34 Or. 
L J 245; (1932) Or. Cas. 796; 36 O W N 1088; 60 0 
864; Ind, Rul, (1933) Cal, 198. 
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judgment it stands and justifies the keeping 
of the accused in prison. i 

If it appeared that there was no jurisdic- 
tion to iry this man then different considera- 
tions apply. Here, however, the objeztion 
to jurisdiction fails because of the operation 
of s. 531, Oriminal Procedure Code. This 
matter has already been discussed by the 
Bench which heard the appeal and I do not 
propose to discuss it again. 

That being so, even assuming that an 
error was made, it would not be competent 
for this Court to ~eview the judgment passed 
by the Bench which heard the appeal. 
The proper course io take was to appeal. 

But lest it should appear that l, personal- 
ly, entertain ihe view that an error was 
made I desire to add that a perusal of 
Gruer, J’s judgment in the above-mentioned 
appeal shows that the Court was alive to the 
point underlying I, II and IV abcve and for 
the reasons there stated and with which I 
respectfully agree and to which I desire to 
add nothing came to the conclusion that the 
point was not well founded. J 

The petition is accordingly dismissed. 

Niyogi, J—I agree. I may add what 
follows. The applicants contention that 
he was not tried for the offence of publica- 
tion (in the narrower sense) at Delzi is not 
correct. Each of the three charges framed 
against him mentioned the issue of Riyasat 
of August 17, 1929, which was admittedly 
published at Delhi. Even if there had been 
no specific charge of publication at Delhi, 
it was open tothe Appellate Court, in view 
of s. 237, Criminal ‘Procedure Code, to 
convict the appellant of that offence for 
which he might have been but was not 
charged. In a case in which an Appellate 
Court altered the conviction of an offence 
punishable under s. 302, Indian Penal Code, 
to one under s. 20], Indian Penal Code 
without any further charge having been 
se their Lordships of the Privy Council 
rule 


“a man may be convicted of an offence, although 
there has been no charge in respect of it, if the 


evidence is such as to e.tablish a charge that might- 


have been made :” 

see Begu v. Emperor (4). The Appellate 
Court is empowered by s. 423 (b), Oriminal 
Procedure Code, to alter the Subordinate 
Court's finding. 


Both the learned Judges who heard the’ 


petitioner's appeal judicially considered the 


(4) 6 Lah. 226at p. 231; 88 Ind. Cas.3:AI1 R 
1925 P O 130; 5214 191; 26 Cr. LJ 1059; 20 WN 
447, 48 M LJ 633;41 CL J 4387; 27 Bom. L R 
707, 3 Pat. L R 95 Cr.; 23 A Ld 636; (1925) M W N 
618; 7 Lah, Ld 324,30 OW N 581 (PO), 


Hure aenor (LAH) 


AB? 
aspect now stressed by the petitioner and. 
overruled the contention (see para. 19 of 
Niyogi, A. J. C's opinion. and para. 3 of 
Gruer, A. J. C's opinion). f f 
For the above mentioned reasons the 
petitioner cannot be regarded as a person 
illegally or improperly detained in Police 
custody within the meaning of that expres» 
sion cccurring in s. 491 (1) (b), Criminal 
Procedure Code. Consequently the petition 
is untenable under s. 491, Criminal Procedure 
Code, and must be dismissed. ' 
N. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 381 of 1934 
-~ July 16, 1934 
ABDUL Rasuip, J. 
NAWAB AND O0OTIBRS — DEFENDANTS -~ 
APPELLANTS 
VETSUS 
CHARAGH—PLaINTIFE AND GTHERS—— 
DEFENDANTS ~ RESPONDENTS 
Practice—Appeal—Presentation—Authorisation of 
person presenting—Necessity of—Technical defect— 
Presentation oj appeal by Pleader having no vaka-' 
latnama—Effect—Civil Procedure Code (Act V of 
1908), O. XLI, r. 1—Scope of—Appeal, if can be. 
presented by any person, 
The presenting or the filing of the appeal amounts 
*to acting on behalf of the appellant, and on the’ 
day that the appeal is presented the person present- 
ing the appeal must be duly authorisad to act on 
behalf of the appellant. Chandan Bhuya v, Haroo 
Seheri (1), relied on. Sheikh Palat v. Sarwan Sahu 
(2), referred to. -t 
Wherə- an appeal was not presented by A's 
clerk but by C who duly signed the mem». of 
appeal, it cannot be said that C was merely an 
agent of A, as by signing the memorandum of 
appeal he acted independently of A and presenta- 
tion of the appeal by him cannot b> held to be. 
presentation by an agent or clerk of A. When the 
appeal is filed by C without a vakalatnama, no appeal : 
is validly presented. er ‘ 
The language of O. XLI, r. 1, Civil Procedure, 
Code, isnot susceptible of the interpretation that 
an appeal can be presented to the Court by any, 
person, and that -it is not necessary that he should’ 
be duly authorized to presant the appeal. - 


8. C. A. from the decree of the District 
Judge, Hoshiarpur, dated January 10, 1934." 
Mr, Achhru Ram, for the Appellants. 
Mr. Hem Raj Mahajan for Mr. M. C. 
Mahajan and Mr. M.C. Mahajan, for the 
Respondents. f : 


Judgment.—This appeal arises out of a. 
suit instituted by one Chiragh, a proprietor - 
of Mirpur, against 18 other proprietors of- 
ihe same village for ejectment, on the. 
ground that the defendents had taken forcis: 
ble possession of a partof the shamlar dah 
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and that thereby they had reduced the area 
that was reserved for use for common pur- 
poses. The. suit wes brought by Chiragh 
in a representative capacity on behalf of all 
the proprietors of the village. The trial 
Court dismissed the plaintiffs suit on 
August 25, 1933. The plaintiff preferred an 
appeal to the learned District Judge on 
November 6, 1933. A rakalatnama signed 
by Lala Jagan Nath and Pandit Ram Nath, 
Advocates, was filed with the memorandum 
of appeal. The memorandum of appeal had 
been signed by Lala Jagan Nath and Lala 
Tara Chand, Advocates. The appeal was 
actually presented by Lala Tara Chand. 
On the hearing of the appeal a preliminary 
objection was raised on behalf of the res- 
pondents that the appeal had not been 
validly presented and could -not be enter- 
tained on the ground that Lala Tera Chand 
had never been authorised to sign the ap- 
peal cr to present it. The learned District 
Judge by his order dated January 5, 1934, 
held that the preliminary objection had no 
force and that the appeal had been validly 
presented. By his judgment dated Jan- 
uary 10, 1934, the Jearned District Judge 
accepted the appeal and passed a decree in 
favour of the plaintiff. The defendants 
have preferred a second appeal to this 
Court. It wag strenuously urged on behalf 
of the appellant that the appeal before the 
learned District Judge was not validly pre- 
sented ejther by the appellant or his Pleader 
or by any duly authorised agent of his, and 
. that, therefore, in effect there was no appeal 
before the learned District Judge: The 
learned District Judge has relied on O. XLI, 
r. 1, in holding that the appeal was validly 
presented. Order XLI, r. 1, runs in the 
following terms : ; 
“Every appeal shall be preferred in the form ofa 
memorandum signed by the appellant or his Pleader. 


and presented, to the Court or to such officer as it 
appoints in this behalf.” 


It was urged by the learned Counsel for 
the appellant that the provisiens of O. XLI, 
r. 1, must.be read subject to the provisions 
of O. IlI, r. 1, which lays down that : 

“Any appearance, application or act in or to any. 
Court required or authorised by law to be made or 
done by a party in such Ccurt may, except where 
otherwige expressly provided by any law for the time 
being in force, be made or dene by the pa1ty in per- 
son, or by his recognised egent,-or by a Pleader ap- 
pearing, applying or acting on his behalf.” 

It was maintained that the piesentaticn 
ofan appeal amcunts to acting on bekalf 
of the appellant and that under the pro- 
visions of Q. XLI, r. 1 read with O. IU, r. 1, 
Lala Tara Chand could not act cn behalf of 
the appellant. “It is true that Lala Tara, 
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Chand had signed the memorandum of ap- 
peal but no vakalainama of Lala Tara 
Chand was ever placed on the record either 
before or after the presentation of the 
appeal. In a case reported as Chandan 
Bhuya v. Haroo Seheri, 11 Ind. Cas. 387 (1) 
a Pleader filed an appealin time, but with- 
out a vakalatnama, and subsequently, afier 
the period for tiling the appeal had expired, 
a vakalatnama was filed. It was held that 
the filing of the vakalatnama cculd not be 
treated as referring back to the date on 
which the appeal was filed and that 
therefore, the appeal was barred. The ratio 
decidendi of the judgment is that the pre- 
senting or the filing of the. appeal amounts 
to acting on behalf of the appellant, and 
on the day that the appeal is presented the 
person presenting the appeal must be duly 
authorised to act on behalf of the appellant. 
In a case reported as Sheikh Palatv. Sarwan 
Sahu, 55 Ind. Cas. 271 (2), it was helt! by a 
Division Bench of the Patna High Conrt 
that the presentation of a memorandum of 
appeal by.a Vakil without any authority in 
the shape of a vakalutnama is not a valid 
presentation.. In the present case not only 
was the appeal filed by Lala Tara Chand 
without any vakalatnama but no vakalat- 
nama in favour of Lala Tara Chand was. 
ever placed on the record even after the 
filing of the appeal. The learned District 
Judge has relied on the wording of O. XLI, 
Tr. 1 and has -held that the appeal can be 
presented to the Court by any person, and 
that it is not necessary that he should be 
duly authorized to present the appeal. The 
language of O. XLI, r. 1, however, does not. 
appear tome to be susceptible of this in~. 
terpretation. i 

On behalf of the respondents reference was 
made to Queen-Empress v. Karuppa Udayan 
(3) and Amir Shah v. Abdul Aziz (4). Queen 
Empress v. KaruppatUdayan (3), lays down 
that the presentation of an appeal petition 
by the clerk of the appellants’ Pleader is 
equivalent to a presentation by the Pleader 
himself when itis sigred by him and he is 
duly authorised. That caseis of no assist- 
ance to the respondents as it deals witha 
criminal appeal. Moreover in the pie- 
sent case the appeal was not presented 
by Lala Jagan Nath's or Pandit Ram Nath’s. 
clerk, but by Lala Tara Chand who. had 
duly signed the memorandum of appeal. 


(1). 11 Ind. Cas, 387; 130 L J 544. 

(2) 55 Ind, Cas. 271; A I R 1920 Pat, 581. 

(3) 20M 87, 

(4) AIR 1992 Lah, 373; 136 Ind, Cas, 712; 13 Lah, 
775; 33 P L R, 388; Ind. Rul, (1932) Leb, 248, j 
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In these circumstances it cannot be held 
that Lala Tara Chand, Advocate, was merely 
an agent of LalaJagan Nath. By signing 
the memorandum of appeal he acted 
independently of Lala Jagan Nath and 
presentation of the appeal by him cannot 
be held to be a presentation by an agent or 
clerk of Lala Jagan Nath. It is uoneces- 
sary to consider Amir Shah v. Abdul Aziz 
(4), as that case hasno bearing at all. Tne 
learned Counsel for the respondents urged 
that the time for the presentation of the 
appeal may be extended under s. 5, Limit- 
ation Act. This prayer cannot be granted 
by this Court, as it was for the lower Appel- 
late Court to decide whether there was 
sufficiént cause for extending the time for 
the presentation of the appeal. For the 
Teasons given above, I hold that no appeal 
was duly and validly presented to the 
learned District Judge on behalf of the ap- 
pellant at any time. In these circumstances 
tae judgments of the learned Disirict Judge 
dated January 5, 1931, and January .10, 
1934, and the decree based thereon must 
be set aside. I, therefore, accept this ap- 
peal, set aside the decree of the learned 
District Judge, and order that the memo- 
randum of appeal filed in the Court of the 
learned District Judge be returned .to the 
respondent for such action as he may be 
advised to take. The parties shall bear 
their own costs throughout. 
N. Appeal accepted. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 910 of 193 
August 25, 1936 
Horwitu, J. 
Rao Saheb MANDA APPA RAO 
PANTULU GARU [Interim 
Truster or HARADAKHANDI MUTT 
AND ANOTHER—DarEeNpants Nos. 1 AND 2 
—APPELLANTS 


VETSUS 
BUDANKAYALA VIGNESAM 

SUBUDHI AND OTHERS —PLAINTIFFS AND 

Derenpants Nos. 2 AND 3—RESPONDENTS 

Religious Endowments—Mutts—Powers of head of 
mutt over mutt property—No distinction between 
powers over income and corpus—Rents which had 
accrued due before death of mahant, whether belongs 
Cee his successor —Liability for personal 

s. 

Although the head of a mutt has power to 
alienate some part of the mutt property it is al- 
ways subject to the restriction that he must not 
mismanage the property or allow the iostitution to 
suffer from any of the alienations made by him, 
[p. 471, cols 1 & 2.] 

here is no distinction between the powers of 
a mahant overthe income and his powérg over 
e 
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the corpus of the mutt proparty. Income arising 
out of the mutt -property becomes mutt propérty 
the moment it is received on behalf’ of the mutt 
and no special act of appropriation is necessary to 
convert it intoa mutt property. [p. 47], col. 2.] 

Rents of mutt property which had accrued’ due 
before the date of the death of a mahant but which 
are collected by his successor are not the personal 
assets of the deceased mahant and cannot be made 
liable for the debts incurred by the decetised 
mahant. [p. 472, col, 1.] 

C. A. against the decree of the District 
Court of Ganjam in A. 8. No. 468 of 1930 
preferred against the decree of the Court 
of the Subordinate Judge of Berhamporé 
in 0. S. No. 83 of 1928 (O. S. No. 27 of 
1928 District Court, Ganjam). 

Messrs. B. Jagannadha Das and 5, 
Subramania Sastri, for the Appellants. 

Messrs. G. Lakshmanna and G. Chandra- 
sekhara Sastri, for the Respondents. 

Judgment.—tThe plaintiffs lent a Suni 
of money on a promissory note to the 
late Mahant of Lakshminarasimha Swami 
Mutt at Heradakhandi and have brought 
this suit againsh the present holders of 
the mutt for the recovery of the amotint 
due. Both the lower Courts have found 
that the debt was not for the 
necessity for the mutt and was therefore 
not binding on the present mahani, In 
giving a decree against the personal prop 
erty if any of the late mahant, both. 
Courts have held that the arrears of rent 
due during the life time of the late mahant 
and since collected are the personal 
property of the late mahani and there- 
fore liable in satisfaction of thé deéree. 
An appeal has been filed against 
this incidental finding, while a memo- 
randum of cross-objections has been filed’ 
with regard to the main finding that the 
debt is not binding on the mutt. 

Both Courts held that arrears of rent - 
due before thes late mahant's death but 
not collected by him were his personal pro- 
perty, because of a dictum of Ramesam, J. 
reported in Lukshmindra Thirthaswamiar 
v. Vibhudapria Thirthaswamiar (1). That 
too wis a suit against a mutt and it was 
held that the debt was not binding oa 
the mutt. No issue was raised on the 
question whether rents uncollected would 
be liable for the debt and no discus- 
sion before the learned Judges seems to 
have taken place. Krishnan, J. makes no 
reference to the matter. Ramesam, J. at 
the very end of his judgment, says 

“In the result the appeal is allowed so far as 
the mutt properties are concerned but the plaint- 
iff will be entitled to a decree for the suit sum 

(1) 44M LJ 187; 72 Ind. Oas. 109; 17 LW 214: 
AIR 1923 Mad. 288. 
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against the assets of the late Swamiar in the 
hen ls of the defendant such as uncollected arrears 
since collected or investments of the late Swami 
which have not beer incorporated with the murt 
properties,” 1 

lt is contended in appeal that this 
dictum is not in'accordance withthe law 
‘on the point. Whether or no arrears not 
collected were the property of the late 
mahant depends upon the larger question 
as to the powers of the mahant to dispose 
of mutt property. This question has been 
considered in a very large number of 
cases and many of the older decisions are 
no longer good law. The first case that 
may be considered as bearing on this 
question is Ram Prakash Das v. Anand 
Das (2), which case came up for con- 
sideration in Kesho Das v Amar Dasji (3). 
The latter was a case in which the ap- 
plicability of s. 92, Civil Procedure Code, 
to'the management cf a mutt was con- 
sidered and it was held that this section 
did apply and that although the mahant 
was not a trustee in the legal sense of 
the word, yet he was a trustee in <a 
general sense for the proper adminis- 
tration of the mutt and its property. At 
page 385* is an extract taken from the 
earlier case Ram Prakash Dasv. Anand 
Das (2): 


“This practice (of succession by chelato mahant) 


is ascetic; it involves a separation from all worldly ° 


wealth and ties, and a self-dedication, to the 
services and rites of the asthal... .. this property 
is held by the mahant as its owner, and the 
succession to him insuch property follows with 
the succession to the office, The nature of the 
ownership is, as has been said, an ownership in 
trust for the mutt or institution itself, and it 
must not be forgotten that although large ad- 
ministrative powers are undoubtedly vested ın the 
reigning mahani, this trust does exist, aad that 
it must be respected.”, à 
This reference to the ownership of the 
property by the mahant hid given rise 
tosomé misunderstanding ‘and their Lord- 
ships had to point oul that tLe mahant 
_ had no proprieta y ownership of the mutit 
prcperty nor did the property rest in him 
in trust (in the English sense) for the 
mutt. In Vidya Varuthi Thirtha v. Balu- 
sami Ayyar (4), tle law on the subject 


(2) 43 O 707; 33 Ind. Cas, 583; 20 O W N 802; 14 
ALJ 621; (1916) 1 MW N 408; 31 ML J 1; 18 
Bom Tu R 490; 3 L W 556; 24C LJ 116; 20 MLT 
aren A 733, A IR 1916 P 0 253 (P C). : 

3) 14 Pat. 379; 156 Ind Cas. 1099; 18 : 
alg 1935 Pat. 111; 8 R P 62. sans 

4) 44 t; 65 Ind. Cas, 161; A IR 1922 PO 
123; 48 I A 302; (1921) MW N 449; 4d ML J ae 
U.PLR (PO) 62;loLW 7 30M LT 66;3PLT 
za; a8 OW N 537; 24 Bom. L R 629; 20A LJ 497 

*Page «f 1d Pat.—[Ea- : 
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was very fully and elaborately discussed, 
the Board there confining itself to the. 
question whether a mahani was a trustee , 
in the English sense. Their Lordships 
concluded from the cases cited’ before 
them that the mahant had very large 
powers of disposal over his property and 
was-not restricted in his dealing with 
the property as he would be if Le were 
a trustee in the legal sense of the word. 
The cases were summed up at p. 847* in 
these words : f 

“From the above review of the general law 
relating to Hindu and Muhammadan pious insti- 
tutions, it would prima facie follow that an aliena- 
tion by a manager or superior by whatever name 
called, cannot be treatedasthe act of a ‘trustee’ 
to whom property has been ‘conveyed in trust’ 
and who by virtue thereof has the capacity 
vested in him which is possessed by a ‘trustee’ 
in the English Law.” p 

Nowhere in this very long judgment 
did tkeir Lordships give countenance to 
any. suggestion that the head of a mutt 
had any propiietaty interest inthe mutt 
property or its income, nor does such a 
contention seem to have been put for- 
ward before their Lordships. Mr. Laksh- 
manna for the respondents, has drawn 
my attention to the passage set out. at 
the bottom of p. 850*: 

“Ordinarily speaking, the sajjadanashin has a 
larger right in the surplus inccme than the mutawali, 
for solong as he does not spend it in wicked 
living.or in objects wholly alien to his office, 
he, like the mahant of a Hindu mutt, „has fill 
power of disposition over it.” 

This sentence does not help the plaint- 
iff, for it shows that although alienations 
by a mahant cannot ordinarily be ques- 
tioned, yet he cannot spend money en- 
tirely as he pleases on objects of vice 
or even on objects wholly alien to his 
office. Nelliappa Achari v Punnaivanam 
Achari (5), is another case under s. 92, 
Civil Procednre Code and contains the 
same finding that the mahant holds his 
property under a kind of constructive 
trust. The only case to which my atten- 
tion has been drawn and which contains 
anything which might suggest that the 
mahant has a persona) interest in the 
propérty is Sreenivasa Chariar v. Evalappa 
This was a case of a 
dharmakariha and their Lordships were 
careful to distinguish his position from 

(8) 10 M 567; 101 Ind. Cas. 420; A I R 1927 
Mad. 614; 25 L W 461; (1927) M W N 233; 52 M 
LJ 445; 39 ML T 37, 

(6) 45 M 565; 68 Ind. Cas. 1; 31M LT 1; 16 LW 
247; 43M LJ 536; 24 Bom, LR 1214; AI R 1922 
PC 325 36CLJ 54; 270 WN 317; 24 ALJ 250; 
49 I A 237(P 0). 
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that of the head of a religious institution. 
They say 

. “The position of dharam':artha is not that of 
a shebait of a religious institution, or of the head 
of a mutt. These functionaries have a much 
higher right with larger power of disposal and 
administration, and they have a personal interest 
of a beneficial character.” 


_ Their Lordships were not concerned at 
all in that case with the powers of a 
mahant; but the passage does not neces- 
sarily mean more than that he may 
use mutt property to a reasonable extent 
for purposes that are not strictly speak- 
ing for the benefit of the mutt. There 
is no reason to think that any principle 
was here laid down that would conflict 
with the very many cases in which the 
fiduciary nature of the office of the head 
ofa mutt has been emphasised. Niladri 
Sahu v. Mahant Chaturbhuj Das (7) has 
been quoted to show the large powers of 
the mahant to- alienate property, even 
for purposes ihat may be considered to 
be extravagant; but in that case it was 
found that the immediate cause of the 
borrowing was the mutt's need for money 
to carry out and pry for its services; 
and it was therefore held that it was 
only right that as the money was needed 
by the mutt, the money should be repaid 
out of the mutt properties. A Receiver 
was therefore appointed to manage the 
properties and make the mahant an al- 
lowance. The mutt properties were cer 
tainly not attached on the ground that 
the mahant had a free power to dispose of 
the income of the mutt as he chose. A 
oumber of cases have also been quoted 
to mein which the well accepted prin- 
ciple was reterated that for the purpose 
of limitation time does not begin to run 
against the mutt for alienations made by 
a mahant, until his death; the reason 
being thata mahanthas power to alienate 
even though the alienation may not be 
strictly necessary. In Ram Charan Das v. 
Naurungi Lal (8) it was held that if the 
whole property was alienated, such an 
act would be void ab initio; but that 
the alienalicn of one item would be valid 
for the mahant's lifetime. Although there- 
fore the head of a mutt has power to 
alienate some part of the mutt property 

(7) 6 Pat. 139; 93 Ind. Cas. 576; A I R 1926 P O 112; 
(1926) M W N 857; 23 Bom L R 1418; 51 M L J 822; 
44C LJ 491; 310C WN 221; 531 A 253; 2AL J 
8; 38 M L T 24; 25 L W 735; 8 PLT 410 (P 0.) 

(8) 12 Pat. 251; 142 Ind. Cas. 214; Ind. Rul. 
(1933) P C 58; 14 P L T185; A I R 1933 PO 75; 37 
L W 512; 64 MLJ 505; (1933) M W N 272; 10 0 W 
N 455; 37 OW N 541; (1933) A L J 827; 57 CL J 
229; 35 Bom: L R 5830; 17 R D 754 (PC) 
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without question, it is always subject'to 
the restriction that he must not mismanage 
the property or allow the. institution to 
suffer from any of the alienations made by 
him. ° oe 

I have bsen at sone pains to discover 
whether in any of the cases quoted he- 
fore me any distinction could be drawn 
between the powers of a mahant over 
the income from the mutt property and 
the corpus. ln some of the old cases it 
was suggested that the mahant had com- 
plete power over the surplus income of 
the property after meeting the running 
expenses of the institution; bat I find 
no warrant for such a distinction in any 
of the cases that- have been quoted and 
which may be considered to be still good 
law. It would seem reasonable to suppose 
that income which arises out. of mutt 
properties belong to the mutt; and, so it 
has been held in Arunachalam Chetty 
v. Venkatachalapathi Guruswamigal (9). 
In that case there was a dispute ` be- 
tween the Gurukkal who was the head of 
a mutt, and some Ohetties who had been 
in possession of certain items of the mutt 
property for 90 years or more. They did 
not claim any beneficial rightin the mutt 
property; but the Gurukkal who was 
suing them for the return of the property, 
-claimed if as his own. A question arose 
as to a sum of Rs. 20,000 waich was 
accumulated income. The Subordinate 
Judge declared that the Gurukkal was 
entitled to the entire beneficial enjoyment 
of the income of the suit villages during 
his life and continuance as the spiritual 
head of the institution, subject only to the 
maintenance of the institution. — i 

Their Lordships of the Privy Council 
says at p. 271: | 

“Tt ig plain to their Lordships that this (reason- 
ing) would be not only a subversion of the usage 
and custom of the mutt, but would bea violation 
of the law applicable to such institutions. A 
fair test to be applied in such cases is to demand 
what is the true principle or nature of the ad- 
ministration of surplus income. It is, of course, 
the duty of a trustee to refrain from the per- 
sonal enjoyment of such surplug and to add the 
sime to the capital of the estate to be adminis- 
tered; and this law also applies to the property 
of a mutt or asthal, and that whether the title 
to the same is in the Gurukkal as ‘spiritual head 
of the institution—which is an ordinary case—or 
is in trustees like the Ohetties according to the 


(9) 43 M. 233; 53- Ind. Cas. 238; 37 ML J 460; (1919) 
M W N 850; 17 4LJ1037;10 L W 642; 26MULT 
479; 240 W N 249; 46 I A:02U P L RPO) 
10; 22 Bom. L R 457; A IR 1919 P O 62 
(PO. . 
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“usage and custom ¢f the institution, 
present case.” 


Basdeo Roy V. Mahant Jugal Krisina Das 
(10), dealt with acquisitions made with 
the income of an asthal and it was held 
that they were subject to the same trust 
as the original property. Although that 
ease might be distinguished, yet it can- 
not be doubted that their Lordships were 
considering who had the title to the income 
from mutt property; for the argument was 
raised before them that such income was 
the personal property oi themahant. That 
argument was repelled. It would there- 
fore appear from the various cases quoted 
that no.distinction can be drawn between 
liquid assets or the income of the property 
and the corpus itself. All money arising 
out, of the mutt property becomes itself 
mutt property the moment it is received 
on behalf of the mutt; and no special act 
of appropriation is necessary to convert 
it into mutt property. On tke contrary, 
such receipts remain mutt properly un- 
less and until the mahant chooses to 
spend them in pursuance of the large 
powers given tohim. Admittedly upon a 
mahant’s death the property vests in the 
successor and such liquid assets as are 
available and have not been otherwise 
disposed of by the late mahani pass im- 
mediately to his successor. i 
The title of a mahant to the money 
collected after he became mahant but which 
was due before the death of ihe late 
mahant would be much stronger; for the 
property had never passed into the hands 
of the late mahant and could not by any 
reagonable theory put forward before me, 
be considered as the property of the one . 
who was dead before the property came 
into existence. The lower Courts were 
therefore wrong in holding tLat the rents 
not collected by ihe late mahant were 
his personal property; liable for the debts 
incurred by him. 
Itis argued that no appeal lies with 
respect to this finding because no men- 
tion of tLe rents is made in the decree, 
I have however little doubt that if the 
plaintiff sought to execule the decree 
and the mutt raised the objection that 
the rents were not the property of the 
late mahant, the executing Court would 
hold that tke point had already been 
deciled -against them. ‘he judgment 
can always be referred to in interpreting 


(10) 35M LJ 5; 45 Ind, Cas. 818; 5 P LW 57; 
16 ALJ 601; 22-C WN 841; (1918) MW N 431; 
8 LW 130; 2; MLT 805; 28G LJ 476; 20 Bom. ~ 
L R 1088 (PO) . 
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the decree, and I think that this appeal 
was very properly preferred. The appeal 
is therefore allowed with costs in all Courts, 

It seems not to have been contended 
in the lower Appellate Court that the 
money received by the late mahant was 
used for purposes binding on the mutt; 
but it was argued that the money was 
utilised in financing some litigation upon 
which the Zemindar of Chinnakimedi had 
embarked and that the money had been 
subsequently repaid and credited to the 
general funds of the mut, and so Tie: 
bis 
suggested that the money upon receipt 
from the Zemindar cf Chinnskimedi was 
used partly in discharge of the bjlls of 
food purveyors and parily in meeting 
the necessary expenses of the late mahant 
in defending himself against a charge of 
murder. There is certainly room for 
doubt whether the money recovered from 
the Zemindar cf Chinnakimedi can be 
connected withthe suit promissory note; 
but even if it can, both the lower Courts 
found that it had not been proved that 
ihe money teceived in executicn was ap- 
plied in discharge of debis borrowed for 
purposes binding on the mutt. Although 
money was paid to food purveyors it does 
not appear to have been paid 10 them 
for food supplied; but rather to discharge 
the principal and interest due on debts 
ineurred tor purposes tnknown to us. 
With regard to tha criminal case, one 
cannot say without reference to the judg- 
ment and other evidence furnishing us 
with information regarding the nature of 
the case against him whether he was justi- 
fied in using the mutt property to defend 
himself. One can easily think of circum- 
stances in which such a spending would 
not be warranted, although in many cases 
it would. ‘Ihe lower Courts are not even 
satistied that any part of the money went 
to meet these expenses. I am not pre- 
pared therefore to disagree with the find- 
ing of the lower Courts on either of 
tes prints. 

It is now argued for tLe first time, and 
that only in reply, that the mere fact 
that the money was received in the 
general accounts to the enrichment of 
the mutt gives the right to the plaintiff 
to have recourse against the mutt prop- 
erty. I do not think that any such general 
principle can be laid down that would 
be independent of all considerations, how ` 
the late mahant had used the surplus 
money in his possession. Certainly it is 
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not an unmixed question of law and I do 
not feel justified in going into this ques- 
tion now. The memorandum of cross- 
objections is dismissed with costs. 

Leave to appeal is granted with respect 
to the main appeal. With respect to the 
memorandum of cross-objections leave is 
refused. 

AY Appeal dismissed, 
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Adverse posiession—Possession of of three 
branches before accrual of right to all— Possession 
subsequent to accrual, held adverse—Mutation entry 
held does not affect question, 

Where each of three branches of a family became 
entitled to share incertain properties but before 
this right accrued one of the branches was in 
possessicn of the entire property and continued to 
be in possession even after accrual of the right : 

Held, that the subsequent possession was adverse 
and the principle that possession of one co-sharer must 
be deemed to be permissive and on behalf of the 
other co-sharers, had no application to the facts of 
this case ; 

Held, that also that the fact that in the revenue re- 
cords the mutation wag effected in the names of the 
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descendants of the three branches in equal shares 
did not affect the question, 
S. ©. A. from a deeree of the District 


Judge, Ambala, dated August 19, 1935. 
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Gupta, for the Appellants. 
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dudgment.—Ram Saran, Rai Chand, 
Bishen Chand and Kishen Chand were four 
brothers. It appears that in 1852 Bishen 
Chand was separate from the other bro- 
thersand the remaining three held their 
lands jointly, Bishen Chand being recorded 
as in possession of a one-fourth share in 
the ancestral property. About 1882 Rai 
Chand’s branch was represented by a 
widow of Rai Chand’s son, Musammat 
` Barwalo, but she was not shown in 
aclual possestidn of her share. It was 
shown in possession of Kishen Chand's 
descendanis. Some time between 1882 
and 1884there was partition beétween-the 
remaining three branches, i. e, Ram 
Saran’s branch, Rai Ohand's branch and 
Kishen Chand’s branch, arid Musanimat 
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Barwalo’s share was entered in possession 
of Kishen Chand's branch. 

In fact the land was shown te be in 
joint possession of Musammat Barwalo 
and Kishen Chand'’s branch, though 
asa fact Musammat Barwalo was notin 
actual possession. She, it appears, was 
living in another village. Subsequently 
there was a partition between two branches 
of Kishen Chand's descendanis, and 
Musammat Barwalo'’s share in the ancestral 
land was shown half and half in posses- 
sion of each branch. Musammat Bar- 
walo died in 1906 and her share was entered 
in the names of the descendants of Ram 
Saran, Bishen Chand and Kishen Chand 
in equal shares, but actual possession 
remained with Kishen Chand's descendants. 
The descendants of Ram Saran and Bishen 
Chand admittedly never got possession 
of their share in Musammat Barwalo's 
estate. It remained throughout in posses- 
sion ofthe heirs of Kishen Chand. In 
1919 areport was made that the entries 
in the revenue records were not in accord- 
ance with actual facts that the share of 
Musammat Barwalo was in possession 
of Kishen Chand’s heirs who had been 
paying the land revenue in respect there- 
of, and it was suggested that correction 
be made with regard to ihe person who 
payment of land re- 
venue. A correction was accordingly 
made and it was noted that the revenue 
was paid by the descendants of Kishen 
Chand alone. There was no alteration in 
the records sofaras the ownership of 
Musammat Barwalo’s share in the ancestral 
estate is concerned. ak 

Subsequently there was an application 
made for partitionof the share of Musam- 
mat Barwaloand this led to three suiis 
being filed. One suit was filed in the 
Court of the Assistant Collector, first grade, 
who had proceeded to decide the question 
of title himself as a result of the partition 
proceedings. The other two suits were 
filed in the Court of the Subordinate Judge. 
The plaintiffs in these three suits were 
the descendants of Kishan Chand. They 
sought declarations that the descendants 
of Ram Saran and Bishan Chand had lost 
the:r share in the estate of Musammat 
Barwalo or that they did not have any 
share in the estate of Musammat Barwalo. 
The Assistant Collector, first grade, decreed 
the suit. The Subordinate Judge dis- 
missed the two suits which were filed in 
his Court. Appeals were presented by 
the unsuccessful parties to the District 
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Judge of Ambala, who has hald that ths 
descendants of Kishen Chaand were not 
solely entitled to the estate of Musammat 
Barwalo, that they had not. established title 
by adverse possession thereto, and there- 
fore, that the entries in the revenue records 
represented the true sta‘e of affairs so far 
as the title of Musammat Barwalo’s share 
in.the estate is concerned. He has ecn- 
sequently dismissed the appeal of the 
heirs of Kishen Chand and has accepted 
the appeal by the descendants of Ram 
Saran and Bishep Chand as against the 
decree of the Assistant Collector, first grade. 
_ Three second appeals have been filed in 
this Court by the descendants of Kishen 
Chand and I have heard Counsel on both 
sides. In my Opinion all these appeals 
must succeed. The short question for 
decision in this case is whether the des- 
cendants of Kishen Chand have been 
holding the land in dispute adversely to 
the descendanis of Ram Saran and Bishen 
- Chand for more than twelve years. 

Assuming that the possession of the 
descendants of Kishen Chand during the 
lifetime of Musammat Barwalo was with 
her permission—a matter on which there 
is considerable doubt and which I refrain 
from deciding—it is obvious that when 
Musammat Barwalo died in 1906 the des- 
cendants of Ram Saran, Bishen Chand and 
Kishen Chand respectively became entitl- 
ed in equal shares to the property left by 
her. The descendants of Kishen Chand 
were already in possession of the entire 
property. It cannot, therefore, be asserted 
that from the date of the death of Musam- 
mat Barwalo they held the property as co- 
sharers on behalf of Ram Saran and 
Bishen Chand. It is not even alleged, 
much less proved, that Ram Saran and 

Bishen Chand ever permitted them to 
keep in their possession their respective 
shares. The position in 1903 was this, 
that though the property was in actual 
pessession of Kishen Chand’s descendants 
the descendants of Ram Saran and Bishen 
Chand also were entitled to shares in it, 
butit cannot be said that Kishen Chand’s 
heirs held the property as coshares on 
behalf of the descendants of Ram Saran 
and Bishen Chand. The rule, therefore, 
that possession of one co-sharer must be 
deemed to be permissive and on behalf 
of the other co-sharers, has no application 
to thé facts of this case. The case appears 
to be analogous to possession by one heir 
of a deceased Muhammadan, who has died 
leaving a number of heirs;in such a case 
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the possession of the heir, who is in pos- 
session of the property of the deceased, 
cannot be held to be ina representative 
capacity but must be deemed to be in his 
own. right and the other heirs must come 
to Court within the . prescribed time in 
order to succeed in getting possession of 
their shares. They cannot succeed merely 
by alleging that one heir, who is in pos- 
session of the estate, was in such posses- 
sion in a representative capacity; they 
must prove the representative nature of 
Possession. i 

In my opinion, therefore, in the present 
case the possession ofthe heirs of Kishen 
Chand became adverse to the descendants 
of Ram Saran and Bishen Chand from the 
year 1906 when Musammat Barwalo” died. 
The fact that in the revenue records the 
mutation was effected in the names of the 
descendants of the three brothers in 
equal shares does not affect the question, 
because in this case the undoubted title of 
the respondents was extinguished by ad- 
verse possession formore than 12 years 
by the descendants of Kishen Chand, It 
has not been shown that when the muta 
tion entries were made in favour óf the 
respondents in 1906 the descendants of 
Kishen Chand consented to them. I 
therefore, accept these appeals, set aside 
.the decrees of the District Judge and 
restore the decree of the Assistant 
Collector, first grade, and decree the two 
suits instituted in the Court of the Sub- 
ordinate Judge. The result will be that 
it must be held that the property left by 
Musammat Barwalo has become the property 
of the descendants of Kishen Chand by 
adverse possession. The appellants will 
have their costs against the respondents 
throughout. 

N. Appeal allowed. 
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The words" area for which rent həs been pre: 
viously paid "mean the area with reference to which 
yent was assessed or adjusted. In order to prove 
the area for which rent was being previously paid, 
jt is not necessary for the plaintiff to prove the area 
of the tenancy at its inception. In order to deter- 
mine whether the landlord is entitled to additional 
rent the question which has to besolved is whether 
the tenant is in occupation of the land for which no 
rent has been assessed and for which he is bound to 
pay rent. If since the date of the last assessment 
he hag encroached on adjoining waste of the land- 
lord he is liable for rent for the land encroached. 
Tf he has not encroached upon the adjoining waste 
and isin occupation of the same area which he 
possessed when the rent was last assessed, hé may 
be liable to pay the additional rent if it is proved 
that rent was not assessed at a consolidated sum 
upon the entire area found in his possession but 
upon an assumed area or uponan area determined 
by meagjyirement as the area in his possession. 
Gocool Chunder Law v. Jamal Biswas (1) and Durga 
Priya Chaudhury v. Nazra Gain (2), followed. |p. 
476, col. 1.] : 

The plaintiffs instituted Įr:ceedings under s. 105, 
Bengal Tenancy Act, before the Revenue Officer for 
additional rent for unassessed lands of the tenancies, 
The claims for additional rent, however, were not 
pressed before him: 

Held, that e. 109, Bengal Tenancy Act, precluded 
the. plaintiffs frcm suing the tenants in the Civil 
Court for increasing the rent of these tenancies. 
Gosta Behary Pramanik v. Nawab Bahadur of 
Murshidabad (3) and Suprabat Chandra v. Bhupati 
Bhusan (4), relied on. [rbid.] 

C.A.drom the appellate decrees of the 
District Judge, Khulna, dated June 30, 1933. 

Messrs. Bireswar Bagchi and Prem 
Ranjan Ray Chaudury, for the Appellants. 

Messrs. Atul Chandra Gupta, Rajendra 
Nath Das and Ganga Prosad Bose, for the 
Respondents. i 

Judgment.—These 21 appeals arise out 
of as many suits for recovery of arrears 
of rent. Plaintiffs’ csse briefly stated is 
as follows: Plaintiffs are the proprietors 
of 4 Mouzahs in Tuuzi No. 98 appertaining 
to Pergana Salimabad. These 4 Mouzahs 
constitute Bandabasti Taluk Bisweswar 
Ray Chaudhury. Under the said Taluk 
there are tenancies of different grades 
held by the defendants in these suits. By 
a robakari of the Commissioner of Sunder- 
bands dated July 1, 1800, the rates of 
rent per standard bigha of 80 cubits pay- 
able by the tenants of different grades in 
respect of all the tenancies: under this 
taluk are fixed. During the last settlement 
survey the lands of the tenancies in all the 
suits except suits Nos. 46 and 51 have 
been found on measurement by the same 
standard to be in excess of the area which 
were assessed at the rates fixed in the 
year 1850. Plaintiffs, therefore, are entitled 
to get additional rent for the unassessed 
lands of their tenancies according to the 
rates mentioned in the robakari, In Suit 
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No. 62 rent for the years 1335 to 1337 
B. S. has been claimed. In the other sunits 
the claim is for the years 1334to 1337 B. 5. 
Plaintiffs also claim cesscs at a certain rate 
for 1334 and 1335 B. S. and at a different 
rate for the subsequent period. In Suit 
No. 64 plaintifis prayed for enhancement 
under s. ¿0 (b), Bengal Tenancy Act. 
The defences common to all the suits are: 
(1) That s. 109, Bengal Tenancy Act, 
is a barto the plaintiffs’ claim for ‘addi- 
tional rent. (2) That the rent for each of 
the tenancies in suit isa consolidated rent 
fixed for the entire land of each of these 
tenancies. (3) That the entire amount of 
rent for the period in suit has been paid. 
(4) That the plaintifs are, not entitled to 
claim cesses at the rate mentioned in their 
plaints. : 

The learned trial Judge decreed the 
suits in part on the following findings: | 

(a) That e. 109, Bengal Tenancy Act, 
as it stood before the Bengal Tenancy 
Amending Act of 1928, is a bar to the 
plaintiffs’ claim for additional rent in 
Suils Nos. 14, 47, 49, 50, 56, 59, 62 
and 63. l l 

(b) That ‘the plaintiffs are entitled to 
get additional rent for increase in areas 
in Suits Nos. 18, 52, 53, 54, 55, 57, 58 
and 61 at 8 annas per bigha of excess 
land. ih , 

(e) That the plaintiffs are entitled to get 
cesses at the rate of 6 per pies per rupee for 
the period previous to the last quarter of 
1336 B. S. and at the rate mentioned in 
the Valuation Roll, Ex. 5, for the subsequent 
period. | ; 

(d) That the plaintiffs are entitled to 
get enhancement of rent at the rate of 
8 annas per rupee under s, 30 (b), Bengal 
Tenancy Act, in Suit No. 64. z 
. (e) That the pleas of payment taken 
by the defendants have been substantiated 
in part. 

The plaintifis and the defendants both 
appealed to the lower Appellate Court. 
The learned District Judge has dismissed 
all the appeals excepting the appeal by 
plaintiffs in Suit No. 64 which was al- 
lowed by him. Hence these second ap- 
peals by the defendants ; plaintiffs have 
also filed ercss-objections. Tne first point 
urged by the learned Advocate for the 
tenants is that the facts found by the 
lower Appellate Court are not sufficient 
to establish the liability of the tenants 
to pay additional rent for the excess lands 
of their tenancies. By s. 52, Bengal 
Tenancy Act, a tenant is liable to pay addi- 


476 
tional rent for all lands proved by measure- 
fent to be in excess of area for which 
the rent had been previously paid by him. 
Now the words “area for which rent has 
been previously paid" mean the area 
with reference to which rent was assessed 
or adjusted. [See the case of Gocool Ch- 
under Lalv. Jamal Biswas (1)]. -In order 
fo prove the area for which rent was being 
previously paid it is not necessary for the 
plaintiff to prove the area ofthe tenancy 
at its inception. In order to determine 
whether the Jandlord is entitled to addi- 
tional rent the question which has to 
be solved is whether the tenant is in oc- 
cupation of the land for which no rent has 
been assessed and for which heis bonnd 
to pay rent. If since the date of the last 
assessment he has encroached on adjoining 
waste cf the landlord he is liable for rent 
for the land encroached. Jf he has not 
ericroached upon the adjoining waste and 
is in occupation of the same area which 
he possessed when the rent was last as- 
dessed he may be liable to pay the addi- 
tidnal rent if it is proved that rent was 
not assessed at a consolidated sum upon the 
entire area found in his possession but 
upon an assumed area or upon an area 
determined by measurement as the area in 
his possession. [See the case of Durga 
Priya Chaudhury v. Nagra Gain (2)], From 
Ex. 1, dated July 1, 1850, and Ex. 6, 
dated: July 24, 1855, the two robakaris 
of the Commissioner -of ‘the Sunderbans, 
the following facts appear : 

(1) That the Bandobasti Taluk in ques- 
tion was a part of the Snunderbans in 
Pergana Salimabad in tbe District of 
Bakargunj. (2) That the Mouzas included 
in that taluk were resumed. (3) That in 
1850 the Mouzas were permanently settled 
with certain Zamindars of Pergana 
Salimabad. (4) That at the time of this 
permanent settlement the Board of Revenus 
fixed 8 annas as revenue payable by the 
permanent settlement holders to Govern- 
ment for each standard bigha of 80 cubits. 
(5) That in the course of this settlement 
on the application of certain Sikmi tenure- 
holders the rates of rents payable by the 
subordinate tenants of different grades to 
their immediale superior landlords per 
standard bigba of 80 cubits were settled 
py the Sunderbans Commissioner and were 
accepted by all the subordinate tenants. 


(1) 55 C 680; 111 Ind. Cas. 107; A IR1928 Cal. 

3. 

(2) 25 CW N 204; 62 Ind. Cas. 453; AI R 1921 
Oal. 345. - 
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(6) That these rates give the Sikmi tenure-_ 
holders, that is the middlemen, a certain 
amount as profit per bigha of 80 cubits. 
(7) That a Jamabandi was directed to be 
prepared in accordance with the rates 
settled and accepted by the subordinate 
tenants. 

The Jamabandi has not been produced. 
It appears however that at the time of 
settling the mehal permanently the re- 
venue for the mehal was settled at 8 annas 
per ,bigha. Exhibit 6 shows tke total 
amount of revenue payable to Govern- 
ment for the mehal in quéstion. There 
cannot be any doubt, therefore, that the. 
area of the mehal in question was ascer- 
tained by measurement before the total 
amount of revenue payable for the mehal 
was fixed. The dakhilas granted to the 
tenants after 1850 show the areasof the 
different tenancies as so many bighas, cottas 
and chataks, and the amounts of rent 
payable for those areas were worked out 
by applying the rates settled and accepted 
by the tenants in 1850: there is no evi- 
dence in these cases toshow that in 1850 
the tenants were in possession of these 
excess lands which have not been found 
to bein their possession. We are, there- 
fore of opinion that the lands in the posses- 
sion of the tenants in 1850 were measured 
“in 1850, and areas for which the rent was 
assessed in 1850 are the areas shown in 
the dakhilas and that the excess areas 
which have now been found to be in the 
possession of the tenants weré not assessed 
in 1850 and are, therefore,- unassessed 
lands. The Courts below were, therefcre, 
right in assessing these excess lands. The 
second point urged on behalf of the tenant 
is tbat in determining the present areas 
of each of these tenancies at least 5 per cent. 
should be deducted for closeness of survey 
from the area found by measurement in 
the course of the District Settlement 
operation. The learned Advocate for the 
landlord does not seriously dispute this 
point. This contention is, therefore, accep- 
ted. The third point urged by the learned 
Advocate for the appellants is that the 
Couris below were wrong in not enquiring 
into the legality and correctness of the 
appropriation of payment on account of 
rent and cesses by the landlords in res- 
pect of all the 42 jamas held by the de- 
fendants under the plaintiffs. This conten- 
tion has no substance because the tenants 
did not produce any materials which could 
enable the Courts below to make such in- 
vestigation. 
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The last point taken by the learned 
Advocate for the appellants is that in Suit 
No. 64 the Courts below were wrong in 
enhancing the rent under s. 30 (b), Bengal 
Tenancy Act. ‘This contention is well 
founded and the position is not seriously 
contested by Mr. Gupta appearing on be- 
half of the respondents. Plaintiffs’ claim 
for enhancement of rent under s. 30 (b), 
Bengal Tenancy Act, in this suit is, there- 
fore, disallowed. As regards the cross- 
objections the first point urged by the 
learned Advocate for the plaintiffs is*that 
the Couris below were wrong in dismissing 
the plaintiffs’ claim for additional rent in 
Suits Nos. 14, 47, 49, 40, 56, 59, 62 and 63. 
It appears that the plaintiffs instituted 
proceedings under s. 105, Bengal Tenancy 
Act, before the Revenue Officer for addi- 
tional rent for unassessed lands of the 
tenancies which are the subject-matter of 
these suits. The claims for additional rent 
however were not pressed before him with 
the result that s. 109, Bengal Tenancy 
Act, precluded the plaintiffs from suing the 
tenants in the Civil Court for increasing 
the rent of these tenancies. In view of the 
decision in Gosta Behary Pramanik v. 
Nawab Bahadur of Murshidabad (3) and our 
decision in Suprabat Chandra v. Bhupati 
Bhusan (4) we overrule this contention. 

The next point urged on behalf of the 
Plaintifis is that the Courts below are 
wrong in holding that the plaintiffs are not 
entitled to get cesses at. thé rate of more 
than six pies per rupee before the first 
quarter of 1936 B. S. It appears however 
that the plaintiffs did not produce the 
Valuation Roll before the trial Judge. On 
appeal they asked the learned District 
Judge to take a certified copy of the Valua- 
tion Roll as additional evidence. The 
learned Judge refused the prayer of the 
Plaintiffs. The same prayer’ has been re- 
Peated before us. The learned Judge did 
not accept the explanation given by the 
plaintifis for not. filing the Valuation: Roll 
in the trial Court. We see no reason to 
differ from the learned Judge in. this: 
matter. There are no. materials, there- 


fore-on which we-are in a position to say - 


that the rate.of cesses which is payable by 
the tenants is higher than what has, been 
decreed by the Courts below. The last point: 
urged by the learned Advocate for the 
Plaintifis concerns the plea of payment. 


(3) 35 O W N 1147; 136 Ind. Cas, 608; AIR 1932 


Oal. 207; Ind. Rul. (1932).Cal. 238. 


(4) Subsequently reported as 165 Ind. Cas. 294; A I. 


R 1936. Cal, 307; 40.C.W. N. 273; 63.0 L, 3-885; 9-R O 
570 (2). - Apa 
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The onus of substantiating this plea is upon 
the tenants. It is true that they made 
certain payments from time totime. But 
they did not declare the year or the years 
and the instalment to which they wanted the 
payments to be credited. The plaintiffs, 


` therefore, were justified in crediting these 


payments to the account of the sears, 
previous to the period in suit under 
s. 55 (2), Bengal Tenancy Act. There are 


no materials on the record to show that 
this appropriation is wrong. The plea of 
payment, therefore, in all these suits fails. 
The result, therefore, is: Plaintiffs’ 
claim for enhancement of rent unders. 30 
(b), Bengal Tenancy Act, in Suit No. 64 
and for additional rent for excess area in 
Suits Nos. 14, 47, 49, 50, 56, 59, 62 and 63 is 
dismissed. Plaintiffs are entitled to get 
additional rent for each bigha of unassessed 
area that is 19-20th of the present area as 
stated in the plaint minus the area shown 
in the plaint as already assessed at the rate 
of 8 annas in the tenancies which are the 
subject-matter of Suits Nos. 13, 52, 53, 54,- 
55, 57, 58 and 61 and at the rate of one 
rupee one anna in the tenancy which is the: 
subject-matter of Suit No. 64. The plea 
of payment in all the twenty-one suits is 
disallowed. The appeals and the cross- 
objections are, therefore, allowed in part. 
. The decrees of the lower Appellate Oourt 
are varied inthe manner indicated above. 
Parties will bear their own costsin these - 
appeals and the cross-objections. The 
prayer of the learned Advocates for the 
parties for a direction upon the trial 
Court to prepare decrees in accordance: 


with our decision in these cases is als 
lowed. E h 
D. Order accordingly. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 192 
‘ of 1935 


December 23, 1935 


R BHIDE; J. 
SECRETARY or S'TATE—Appuntant 
versus 
Musammat RESHMO AND OTHERS — 
RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 182 (2)— 
Dismissal of appeal for  non-prosecution. after : 
admission and appearance of parties—Whether final 
decree. or order—Limitation for execution, when 
starts. : a 
Even a dismissal for non-prosecution: after ad, 
mission and appearance of the. parties does not con+ « 


ais 
stitute a ‘final dectee or order’ within the meaning 
of Art, 182 (2), Limitation Act and the addition of the 
words ‘or withdrawal of the appeal’ doesnot really 
to make any difference, Consequently, limitation 
for execution of the decree starts only from the 
date of the decree and vot from that of dismissal 
by Appellate Court. When a case is dismissed for 
want of prosecution, there is practically no appeal 
and the decree of the lower Court stands unaflect- 
ed. Abdul Majid v. Jawahar Lal (1), Hirday 
Narayan v. Maheshwari Prasad (3) and Sachindra 
Nath v. Mahara} Bahadur ` Singh (4), relied on, 
Ragho Prasad v. Jadunandan Prasad (2), dissented 
from. 


Misc. F. C. A. from an order of the 
Senior Sub-Judge, Simla, dated October 
29, 1934. 


Mr, Ram Lal, for the Appellant. 

Mr. Nawal Kishore, for the Respon- 
dents. | | 

Judgment.—This appeal arises out of 
execution proceedings for realisation of 
court-fee ina pauper suit. The suit was 
decreed and an application was made on 
behalf of the Collector for attachment 
of certain properties in the hands of the 
defendant. One of the objections taken 
was that the application for execution 
was time-barred. The decree in question 
had been passed on April 1, 1930 while 
the exectition was taken outon February 
16, 1934. The appellant relied on the fact 
thatan appeal had been presented to this 


Court in the meantime and was dismissed ° 


on June 2, 1933. It was urged on behalf 
of the appellant that the period of limi- 
tation ran from the date of final crder in 
appeal on June 2, 1933 and therefore, the 
application was within time under Art. 
182 (2), “Limitation Act. The learned 
Senior Subordinate Judge, however, reject- 
ed this contention on the authority. of 
Abdul Majid v. l 
further held that the applicant was 
not entitled to execute the decree against 
the defendant as there was no direction 
in the decree to that effect as required 
by r. 10,0. XXXIII, Civil Procedure Code. 
The application was accordingly dismissed 
and from this decision the presént appeal 
has been preferred. The learned Govern- 
ment Advocate has tried to distinguish 
the Privy Council ruling relied on by the 
learned Subordinate Judge on two grounds, 
viz. (4) that in the Privy Council case the 
dismissal in default of prosecution was 
automatic and as no order was passed on 
the appeal, the case did not come within 
the purview of Art. 182 and (ii) that the 

(1) 36 A 350; 23 Ind. Cas, 649; A I R194 PO 
66; 12 A LJ 624; 16 Bom, L R 395; 18 OW N 963; 
19 OL J 626; 27 MLJ 17; (1914) M WN 485; 16 
ML T44; 1L W 483 (PO), oo 
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words ‘or withdrawal of the appeal’ which 
were added atthe end of ci. 2, Art. 182 
of the Indian Limitation Act, 1 03, clearly 
bring the present case within the purview 
of that Article. As regards the first point 
reliance was placed on a ruling of the Patna 
High Court reported as Ragho Prasad v. 
Jadunandan Prasad, 59 Ind. Cas. 886 (2). 
This ruling was however, considered in a 
later ruling of the same Court reported as 
Hirday Narayan v. Maheshwari Prasad- 
(3). In the latter ruling the Privy Council: 
rules on the subject of dismissal of appeals- 
for want of prosecution were considered: 
and it was pointed out that the appeal had 
been admitted and therefore, the dismissal 
in Abdul Majid v. Jawahar La} (1), 
could not have been merely automatic. > 
The fact that the view of their Lordships 
of the Privy Council is that even a dis- 
missal for non-prosecution after admission’ 
and appearance of the parties does not 
constitute a ‘final decree or order’ within 
the meaning of Art. 182 (2), Limitation: 
Act, will also appear from a later decision 
of their Lordships of the Privy Oouncil 
reported as Sachindra Nath v, Maharaj 
Bahadur Singh (4), at p. 218“ in which: 
Abdul Majid v. Jawahar Lal (1), was 
referred to with approval. As to the: 
second point, the appeal in the present: 
.case does not appear to have keen with- 
drawn but was dismissed for want of pro-~ 
secution (vide order of the High Court 
dated June 2,1933). Secondly, .the addition 
of the words ‘or withdrawal of the appeal’ - 
does not appear really to make any diff-,, 
erence tothe ratio decidendi of the Privy. 
Council decisions, which appears to be that 
when a case is dismissed for want of pro-- 
secution, there is practically no appeal and 
the decree of the lower Oourt stands un- 
affected. In view of the above decisions of . 
their Lordships of the Privy Council the 
learned Subordinate Judge’s finding on 
the issue of limitation must, I think, be . 
upheld. It is unnecessary to discuss any : 
other points in the circumstances. I dis- 
miss the appeal, but in view of all the 
facts leave the parties to bear their 
costs. 
D. Appeal dismissed. 
(2) 59 Ind. Cas. 896; AI R1921 Pat.6;2P LT- 
28; 6 P Ld 27; (1921) Pat. 34. 


(3) AI R1932 Pat. 251; 189 Ind. Cas. 198; 11 
. Pat. 477; Ind. Rul, (1932) Pat 217. f 6 
(4) 49 0203; 74 Ind.,Oas. 660; A I R1922P O- 


187; 48 I A335; 4U PL R(PO 57; 33 ML T, 
96; 24 Bom. LR 659; (1922) M WN 338;280 W N 


- 858 (PO). 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 103 of 1936 
July 4, 1936 
` MIDDLETON, J.C. 
JUGAL KISHORE anp BROS—. 
. PETITIONERS 


_ versus 
ABDUL HINAN KHAN— 
Opposits Party 

Provincial Small Cause Courts Act (IX of 1837), 
ss. 17, 25—Security bond not of nature specified in 
s. 17—Bond in correct form not filed within limita- 
tion—Ex parte decree set aside—Order, if without 
jurisdiction. 

Where the security bond was not of the nature 
- specified in s 17, Provimcial Smal Cause Courts 
Act, but was a bond undertaking to pay the amount 
of any future decree which might be passed against 
the applicant, and not security for the performance 
of the ex parte decree should the application not be 
successful, and no security bond in the correct 
form was put in within the period of limitation : 

Held, that the order of the Courtsetting aside the 
ex parte decree was without jurisdiction and would be 
set aside in revision. 


CO. R. P. from an order of the Small Cause, 
Court Judge, Nowshera Cantonment, dated 
March 3, 1936. 


Mr. Ram Labhaya, for the Petitioners. 
Mr. Abdul Wahab, for the Opposite 
Party. 


-Order.—The petitioners obtained an 
ex parte decree for Rs. 500 against the 
respondent ina Small Cause Court. 
respondent applied to. have the “decree 
set aside by application dated January 6; 
1936, but did not make any deposit or 
give any security “et the time of his 
application; :as required by s. 17 (1), Small 
Cause Courts Act. The respondent however, 
produced the so-called security bond on 
February 1,1936 which . was attested by 
the Court on that date. Meanwhile the: 
parties had been summoned to attend 
on February 7, 1936, but on that date 
hearing was postponed until March 3, 
1936. On March 3, 1936 the petitioners 
objected to the application on several 
grounds, amongst them- being that the 
security had not been put in with. the 
application, and that it was not a security 
of the nature contemplated by s. 17. The 
Court did not consider these two grounds, 


but took the respondent’s statement as -to’ 


the reason of his absence on the date, 
when the decree had been passed ,. against 
him and thereafter set it aside on payment- 
of Rs. 20 costs. The petitioners come up in 
revision on the ground that the order sett- 
ing aside theex parte decree was without 
jurisdiction. | 


e 
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The respondent's application was made 
within time, but was not accompanied by, 
deposit or security. It has been held by 
this Court in Nanak Chand v. Parmanand 
(1) and Chedi Khan v. Karim Ullah. 
Nauthah (2), that the provisions of s. 17 are 
mandatory. It has, however, been held 
by'many of the High Courts in India that- 
even though these provisions are manda-. 
tory, yet if deposit or security is presented. 
within the time for-limitation, a sufficient 
compliance has been made therewith. In 
this case the so-called security bond was. 
put in on February 1, 1936, and was 
attested by the Court on that date. This 
was within the period of limitation for- 
submitting an application to set aside the 
decree. 

If the security bond had been in a correct 
form, it would be necessary to dccide 
whether its presentation within the time 
of limitation was a sufficient compliance 
with s. 17, but the security bond was not 
inthe correct form; it was a bond under- 
taking to pay the ‘amount of any future 
decree which might be passed against the 
applicant, and not security for the per-. 
formance of the ex parte decree should the 
application not be successful. It is clear 
that it was.not a security bond of the 
nature specified in s.17, and that there- 
fore, the ‘application of the respondent. 
could not be entertained. No correct 
security bond was put in within tLe. 
period of limitation and the order ofthe 
is now under revision was. 
passed afterthe period of limitation had- 
expired. I hold that it was passed without 
jurisdiction. Accordingly 1 accept this: 
petition for revision, set aside the Court's 


‘order dated March 3, 1936 and all subse- 


quent proceedings of the trial Court. 

Petitionérs are allowed costs in revision. 

Beets fee Rs, 32. ; 
Petition accepted. 


a a R 1935 Pesh. 159; 158 Ind. Oas. 1112; 8 R: 


Pesh. 7 
(2) ALR 1936 Fesh. 91; 23 R24. 





RANGOON HIGH COURT 
Civil Revision Application No. 193 
ae of 1936 
` “August 5, 1936 

Srarao, J. 
MAUNG KO—AppLtoant 


, Versus 
MAUNG LU DOKE— 
OPPOSITE Farty . 
‘ContractOriginal consideratton—Document 


emi- . 
at p 


460: 


bodying only some terms—Suit on original considera- 
tion—Document should be produced ~Revision— 
Court having jurisdiction deciding wrongly—Révi- 
sion, if lies. | 

The fact that a document does notcontain all ths 
terms ofa -contract isnot of itself suficient to en- 
able a party to sue on the original consideration 
without producing the docnment. Maung Chit v. N. 
M. A, Oomer & Co. (1), distinguished 

Where the Oourts have decided certain questions 
of law and of fact and even though it be true that 
they have decided them wrongly, if they had juris- 
diction to decide them and they have not committed 
any illegality or material irregularity in ths exercise 
` of their jurisdiction, no revision lies. Madhavraw 
v. Gulabhai (2), Amir Harsan Khan v. Sheo Baksh 
Singh (3), Kali Charan Sirdar v. Sarat Ohunder 
Chowdhury (4) and Balkrishna Udayar v. Vasudeva 
Ayyar (5), referred to, S. S. Somasundaram Chettiar 
v. Ma Shwe Thit (6), distinguished. 

O. R. Appl. against a decree of the 
District Court, Shwe, dated February 21, 


1936. 


Mr. K. C. Sanyal, for the Applicant. 

Mr. A. N. Basu, for the Opposite Party. 

Order.—This is an application for 
revision in a case in which both the trial 
Court and the Appellate Court have held 
that the plaintiff was entitled to sue on 
the original 
document was admittedly drawn up. It 
isi argued for the applicant, and TI sthink 


quite correctly, that Maung Chit v. N. M. A. 


Oomer & Co. (1) was. wrongly applied to 
this case because that has reference to 
negotiable instruments; the document in 
the present case was not a negotiable 
instrument. Furtherit was argued that if 
the document had been produced it 
would at once have been apparent that 
the suis was barred by limitation. And 


that the fact that a document . does not. 


contain allthe terms of a contract is not 
of itself sufficient to enable a party to 
sue on the original consideration without 
producing the document. I certainly think 
that Maung Chit’s case (1) mentioned above, 
is noauthority for this last contention, and 
the contention caunot -be supported. A 


document cannot be ignored merely be-- 


cause it contains only some of the térms 
of the contract and the notion that it can, 
proceeds from a wrong reading of Maung 
Chit's case (1). Mr. A. N. Basu argued how- 
“ever, that the Court was not justified in 
interfering in revision even if the grounds 
outlined above were conceded. They 
merely amount to errors.of law and do not 
amount to such illegality or material irregu- 
larity as is mentioned in cl. (e), s. 115. 
Support for this view is found in Madhav- 


(1) 12 8 500;.152 Ind, Gag, 1038; ALR 1934 Rang, 
689; 7 R Rang, 184 (FB): ~” LEA LUGE int 
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rawy. Gulabbhai (2). The quéstion was 
authoritatively decidedin Amir Harsan 
Khan v. Sheo Buksh Singh (3) in which 
in the judgment of their Lordsu.ips 
of the Privy Oouncil there occurs this 
passage:— 

“The question then is, did the Judges in the 
lower Courte in this casa, in th> exercisa of their 
jurisdiction, act illegally or with materialtirregularity. 
Itappears that they had perfect jurisdiction to 
decide the question which was before them. and 
they did decide it. Whether they decided it rightly, 
or wrongly, they had jurisdiction to decide the case; 
andevgn if they decided wrongly, they did not 
exercise their jurisdiction illegally or with material 
irregularity.” f ° 

See also Kali Charan Sardar v. Sarat . 
Chunder Chowdhury (4) and Balkrishna 
Udayarv. Vasudeva Ayyar (5), where it 
islaid down that the section applies to 
jurisdiction only, the irregular exercise, 
or ‘non-exercise of it, or the illegal assump- 
tion of it:— ‘ 

“The section’ is not directed against conclusions. 
oflaw or fact in which the question of jurisdiction 
is not involved.” | h i 

Against this Mr. K. C. Sanyal argued 
that for the above authorities to apply, the 
decision must have been arrived at after 
the mind of the Court had, been applied to 
the law and the facts, and if anything has’ 
been overlooked there is an illegality in 
the exercisé of the jurisdiction: He re- 
ferred to S. S. Somasundaram Cheitiar v. 


° Ma Shwe Thit (6), but that wasa case in. 
“which the Court had refused to adjudi- 


cate onthe claim that property was at- 
tachable, that is tosay had refused to 
exercise a jurisdiction vested in it by Jaw. 
In the present case the Courts have decided 
certain questions of law and of fact and 
even though it be true asthe applicant 
says that they have decided them wrongly 
they had jurisdiction to decide them and. 
have not committed any illegality or mater- 
jal irregularity in the exercise of their 
jurisdiction. The application is, therefore, 
dismissed with costs. ; 


D, Application dismissed. 


(2) 25 B 117. 
(3) 1106; ILIA 237; 4 Sar. 539; R & J 83 (P 0), 
(4) 30 O 397;-7 O W N 545. 

(5) 40 M 793; 40 Ind. Cas, 650; A IR 1917 PC 71; 
4414261; 15A LJ 615; 2P LW 10; 3ML J 
69; 20L J143; 19 Bom. L R715; (1917) MW N 
626; 6 L W 501; 22 C W N 50; 11 Bur, LT 48 (PO). 

(6) 7 R132; 117 Ind. Cas. 578; AIN 1929 Rang. 
159; Ind. Rul. (1929) Rang. 210,- f 
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| PATNA HIGH COURT 
Appeals from Appellate Decrees 
i Nos. 457 and 458 of 1934 
November9, 1936 — 
- Wort, J. 
SITAN NARAIN DEO AND ANOTHER 
-DEFENDANTS —APPELLANTS. a 
versus 
DASRATH DEO AND OTaERS—PLAINTIFF3— 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 138, 95 
— Suit by mortgagee of tenure to set aside sale For 
arrears of rent-—Allegation of fraud held unnecessary 
Bela, suit was for possession and Art. 138 appii- 
e 

Tha plaintiff wasa mortgageé of a tenure, having 
got an order for possession after haying purchased 
the property in execution of the decree. During the 
mortgage.litigation, the tenure was put up for sale 
by thelandlord as the tenure had fallen into arrears 
for rent, due to the fraud and default of the defend- 
ants. The plaintiff alleged that the proceedings 
arising out cf the certificate sale were fraudulent 
and the ptirchasers liad acquired no right thereby 
and sught to have. the sale set aside: - 

Held, that although’ allegations of fraud Were made, 
but they were entirely unnecessary and the rolief 
was merely fora declaration that the sale did not 
affect the éncumbrances, The suit was not an 
action based on fraud although there were allega- 
tions of fraud. It was an action claiming that the 
sale did not affect the encumbrances and the plaint- 
iff is entitled to possession and . hence Art. 133, 
Limitation : Act, governed it and not Art, 95.. 

AY from a decision of the Judicial Com- 
missionet of Chota Nagpur, dated April€, 
1934, confirming thatof the Munsif of 


Giridih, dated June 29, 1933. 


“Messrs. B. C. De, K. K. Banarji, and K. 
Dayal, for the Appellants. 

Mr. G.C. Mukharji, for the Respondents. 

“Judgment.—This case has been argued 
very elaborately,. a. large number of 
authorities have been quoted, and the 
facts themselves have been gone into in 
great. detail. So far es the facts are 
concerned, they can be stated very shortly 
for the purposes of the point which 
arises. The plaintiff was a mortgagee of 
the tenure, having got an order for pos- 
session after having purchased the prop- 
erty in execution of the decree. During 
the mortgage litigation (the dates in the 
circumstances’ are not very material), tke. 
tenure was put up for sale by the landlord 
and it has been held by the Courts below 
that the fact taat the tenure fell into arrears. 
for rent was due tothe fraud and default 
of the defendants. The defendants, it has 
been held, had purpchased the tenure in 
the names of the appealing defendants. 
The transaction was, therefore, a farzi 
one and the purchase was, therefore, by 
the tenure-holders themselves. In the cir: 
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cumstrnces the learned Judge in the Court 
below has held thatthe plaintiff is entitled 
tothe relief which he claimedin the suit 
and it is upon the nature of the relief 
claimed ‘that the point in -this appeal 
depends. : 

Tt is contended that the action is s barred 
by limitation by reason of Art. 95 of.the 
Limitation Act which provides a period 
of three years for action based on a fraud. 
Mr: Mukharji on behalf of the respondents 
contends ‘that in the circumstances of the 
case ` aud in any event the action was 
not barred because the knowledge of the 
fraud was within three years of the case. 
But the case in both the Courts below pro- 
ceeded on the footing that if Art. 95 applied, 
the action would be barred by limita- 
tien. “The m «tter would, therefore, appear 
to depend upon the nalu:e of the + lainti{f's 
claim. It is true: that there are in the 
plaint allegations which would amount 
to allegations of fraud; in the relief portion 
the expression ‘fraud’ is used in connection 
with tke. certificate sale. Tke plaintiff 
alleges ihat the. proceedings arising out 
of the ceriicate sale were absolutely 
fraudulent and that defendants Nos. 3 ‘and 4 - 
had: thereby acquired no right} ~nar. did 
they or could they affect the plaintitt’s 
title. It is no good pretending “that the 
pliint is a model .of pleading and I have 
no doubt that a good déal of it would 
have been struck out by any Court’ as 
embarrassing. But the question is, what 
was the substance of the plaintiff's claim, ' 
what facts did he prove,. and did those facts 
entitle. him to succeed in-the action ? 
There is no; ‘dispute in this case that 
s..208 of the.Chota Nagpur Tenancy Act 
applies.. This section refers to the Bengal 
Rent Recovery. (under-tenures) Act. of 
1865, the main provision of s. 16 whereof 
is that 

“the purchasor of an, under-tenure gold under: this 
Act shall acquire it free from all incumbrances.” 

There is then :a proviso, and lastly, a 


clause to the effect : 

“Nothing in this section shall be held to apply 
to the purchase of atenure by.the previous holder 
onan „through whose default the tenure was brought 
to saie. à 


Having regard to the findings: of fact 
of- the Courts- below, there is not the 
slightest doubt that the clause last referted 


“to ‘applies. 


It is difficult to understand quite what 
the argument.‘of‘Mr.‘De is. It. is: based 
on: the contention (naturally so) that the 
Plaintiff in thie. action isin some way . 


raa 
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seeking to set aside a sale or to modify 
the effect of a sale within the meaning 
of f. 214 of the Chota Nagpur Tenancy 
Act. Tke contention is that the. plaintiff 
in this action is bound in some way, 
either directly or indirectly, to set aside 
the salé before he could have the relief 
which he sought. I have not the slightest 
douht that if that were so, then the action 
would not be maintainable and would be 
barred under s. 214 of the Chota Nagpur 
Tenancy Act. But the argument seems 
to forget the proviso (which 1 have quoted) 


to s. 16 of the Bengal Rent Recovery Act . 


“of 1865. Neither one of the provisions of 


s. 16 is of greater value than the 
other. On a plain construction each 
sub section must be given its full 


value; and, taking the matter in that way, 
jt isshown that there are two classes of 
cases: one in which a property is sold 
free from ‘all encumbrances, and the other 
in which the encumbrances remain. The 
facts of this case disclose that it is the 
latter. Now, Mr. De's argument, which 
as ] have already stated, is somewhat 
difficult to understand, is to the effect that 
the plaintiff had to establish those facts 
in order-to. bring himself within what I 
call the proviso tos. 16o0f Act VIII of 1865. 
Whether so to do he had to bring an 
action or whether in the circumstances the 
defendants ‘would have to bring an action, 
depended upon who happened to be in 
possession. But I fail tosee entirely how 
it, can be. said that this.is-to modify or 
to set aside an order under s. 214. Mr. 
Mukharji’s client merely desired a declara- 
tidi“ to the effect that the mortgage sub- 
sisted and that. the plaintiff was entitled 
to the relief which the fact that he was 
the mortgagee entitled him to the relief 
in the present case being in possession. As 
I have already stated, it is true that 
allegations of fraud were made but in 
the circumstances they were entirely un- 
necessary; and when one reads the sub- 
stance of the relief, it: was merely a 
declaration that the esale did not affect 
the encumbrances and, as I have justa 
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is that a person cannot benefit by his 
own wrong; in other cases it might be 
said that the principle of a person not 
be ng entitled to derogate from his own 
grant would apply, apart from the sections 
to which I have referred. In my judg- 
ment it was not an action based on fraud 
although there were allegations of fraud. 
It was an action claiming that the sale . 
did not affect the encumbrances and the 
Plaintiff is entitled to p-ssession. The 
period of limitation is the period provided 
by Art. 138 of the Limitation Act. i 

This judgment governs both appeals 
Nos. 457 and 458 of 1934 and the appeals 
are dismissed with costs. ` 

Leave to appeal is refused. ; 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1392 of 1935 
April 27, 1926 
R. CO. MITTER, J. 
SACHINDR\ NATH CHAKRAVARTY 
PETITIONER f 
versus Me i 
TRAILAKYA NATH CHAKRAVARTY 
AND 4NOTHER—OpPosits PARTIES - 
Bengai Tenancy Act (VIII of 1888), ss. 26-F, 148-A, 
188—Application accompanied by deposit within - 
limitatton— Whether suficient compliance with s. 26-F. 
—Co-sharer landlord applying for pre-emption, 
whether should invite other co-sharers to join— 
Court's duty—Time within which service of applica- 
tion should be effected and effect of non-service—Time 
for payment of deposit, whether can be extended | 


` beyond that fixed for application. 


moment ago said, the plaintiff was entitled . 


to such relief which the fact that he was 
the mortgagee would entitle him to. The 
principle -disclosed in the sub-clause under 
6.16 of the Rent -Recovery Act has been 
the basis of many judgments of the High 
Courts in India and also of the Judicial 
Committee of the Privy Council, though 


neither that section nor s. 90 of the Trustees ° 
Act applied. Shortly stated, the principle ` 


When a landlord or the whole body of landlords 
or some of the co-sharer landlords apply for pre- 
emption under sub-s, 1 of s. 26-F {Bengal Tenancy Act, ' 
he or they, as the cass may be, must deposit in 
Court with the application the price of the property 
as stated in the notice of transfer and ten percent, ` 
compensation. When such an application is made ` 
some days before the last date unaccompanied ‘by 
such a deposit, but the deposit is made later on but 
within the period of limitation, there is sufficient 
compliance ‘with the statute. Girish Chandra Ghose 
v. Jadapur Estate Ltd. (1) and Sidheswara Prosad 
Chowdhury v. Gendu Mia (2), dissented from. [p. ° 
484, col, 1.] f 

Where some ofthe co-sharer landlords apply for . 
pre-emption under sub-s, 1 of s. 26-F', the remaining 
co-sharers must be made opposite parties, either in 
the application as originally filed or by an applica- 
tion for amendment made within one of the two 
periods of time mentioned in sub-s. 4 (1) of s. 26-F, 
It is not necessary that the co-sharer landlord ap- 
plicant must invite the remaining co-sharer land- 
lords made opposite parties by him to come forward 
and join in his application for pre-emption, nor is 


: he required to give his consent to their so joining. 


All that he is required to do is to place his co- . 
sherer landlords so far as the proceedings are con- 
cerned jin. a position to join in the pre-emption if 


they like. It would be for the Court to call upon ~ 


S 
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the said co-sharer-landlords opposite parties to join 
in the application for pre emption by inserting such 
a direction in the summons. The absence of an 
express statement in his application for pre-emption 
to the effect that he has no objection to his co- 
sharerg joining in his application for pre-emption 
or that he would be willing to treat them as co- 
applicants is not required and its absence would 
not make his application for pre-emption, if it is 
otherwise good, a bad one. {p. 484,.col. 2. 

[Case-law referred to.] 

Co-sharer landlords opposite parties must,. apply 


to be joined as- cc-applicants within two periods ` 


whichever gives them the longest time 2. e. within 
two months of the service of notice of the transfer 
on them or within one month of the applicdtion 
made by their co-sharer under s. 26-F (1), where 
the notice of transfer has been served on them. 
The period of one month must be counted from the 
date of the filing of the application under s. 26-F 
(1) and not from the date of the service thereof. 
If the service of the summons be delayed beyond 
a month by reason of the acts or defaults of the 
applicant for pre-emption, his application for pre- 
emption would be thrown away on the ground of 
non-compliance with s. 188. The co-sharer landlords 
opposite parties cannot complain of such a course 
or of losing their right of pre-emption in such a 
cage, for it must be taken from their act making 
an independent application under s. 26-F (1) that 
they had n? objection to the transferees possessing 
the holding but had objection only to their co-sharer 
possessing it alone by the exercise of the rignts of 
pre-emption. If the summons be not ssrved within 
the period of one month of the filing of the applica- 
tion under s. 26 F +1) by an act of omission or 
mistake’ of the Court cr of its officers the applica- 
tion of the co-shurer applicant under s. 26-F (1) 
would be a good one, but the Court would be under 
a duty to relieve the co-gharer landlords opposita 
parties -from the injury done to them by its acts or 
defaults or those of its officers, If a co-sharer land- 
lord opposite party’s application to beccme a co- 
applicant is im time, the further question of deposit 
in Court of his share of the price of the holding as 
stated’-in the notice of transfer and ten per cent. 
compensation has to be considered. This deposit 
should ordinarily accompany’ such an application 
but if it is not put in along with the application 
it is not fatal, but it must be deposited within the 
period of limitation prescribed in s. 26-F, sub-s. 4, 
el. @ PF such an application. |p. 484, col. 2; p 485, 
col. 1. 


In the case where there is no dispute as to ‘he $ parties, than went on to state, that they 
‘the ` A 


original applicants for pre-empticn and who ‘later . 


respective sharers of the landlords who are 


on wish to become co-applicanis, the amount to ba 
deposited by such cc-applicants can be easily as- 
certained by them. It must be according to the pro- 
portion. that his share bears to the share of the other 
co-sharer landlords who want to pre empt, for it is 
on that proportion that the final order for pre- 
emption must define their respective shares in the 
pre-empted holding. If there is a dispute as to the 
shares or right of any cf{such co-applicant, or if 
he feels uncertainty or doubt about the amount he 


has to deposit, the Comt has to determine the. 


amount to b2 paid by him. The Cour: mast be 
moved in such a cass in time and when so moved 
a duty would be cest on the Couit to determine 
the amount in time. After determining it, it can 
extend the time for deposit -but not beyond the 


period of time indicated in cl. (a) of sub-s. 4. The” 


whole scheme inthe matter of deposits whether the 


epplication is under s, 26-F u) ot s, 26-F 4) is’ 
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that the deposit to be made by applicants or 
the co-applicants for pre-emption must be made 
within the time limit umposed by statute for mak- 
ing such applications. In both these classes of 
applications there must be the same exceptions 
when prejudice is caused by the mistakes, acts and 


defaults of the Court itsslf or of its officers, [p. 435, 
cols. 1 & 2.) : 


Mr. Bhupzndra Nath Roy Choudhury, 
for the Petitioner. a 

Mr. Prokash Chandra Pakrasi, for the 
Opposite, Parties. i 


Order.—The two petitioners before me 
and sixteen other persons are the im- 
mediate landlords of an occupancy holding. 
The tenants transferred their holding to 
certain persons for a price of Rs. 9) by a 
registered conveyance. Tne notices of trans- 


fer required to be filed with the R-gistra- 


tion Officer under s. 2 -O,-Tenancy Act, 
were served on, all the landlords on March 5, 
1935. Two of these landlords, namely, th» 
two petitioners before me, made on May, 2, 
1935 an application for pre-emption under 
s. 25 (1. They made the transfergés . 
and the remaining landlords opposite par- . 
ties to their application for pre-emption. In 
the said application they stated that they . 
had one anna nine gundas and-two krants 
share in the landlords’ interest and the 
landlords opposite parties had the remain: 
ing shares therein. Notice of this applica- 
lion was served oa the co sharer landlords 
on May 22,1935. On June I, 1935, two of 
them, namely the opposite parties before 
me, appeared and made an application. 
They have 5 annas 6 gundas 2 karas and 


. 2 krants share, that is one third share, in 


the landlords’ interest. In the said appli- - 
cation they stated thatthe petitioners be- 
fora me have a small share and if they aro” 
allowed to pre-empt the whole, they would 
suffer great loss. They, the said opposite 


have not. been abie to collect the money. 
which they are required by law to deposit 
for enabling thèm to join in their co-sharer’s | 
application. for pre-emptioa, Tney then 
state a3 follows: “Accordingly these opposite. 
parties after’depositing the money accord- 
ing to their share will join in the applica- 
tion for pre-emption.” The prayer is for 
some time to make the said deposit.’ On 
this application the Court made the follow- 
ing order on June 1, 1935: f 
“Notice duly served. Opposite parties Nos. 8 and. 
9 co-sùarer landlords (the opposite parties before me) 
want tims to juin the petitionere in their claim for 
pre-emption by. depositing the requisite money. Cage 
adjourned to June 21, 1935 for hearing. Opposite, 
parties Nos. 8 and'9 may deposit the requisite am, 
ount and join. as co-petitioners by thë next dats," 
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The oppcsite parties deposited on June 21 
Rs. 33 by a challan. “The challan shows 
that Rs. 30 was deposited on account of the 
price (being one-third thereof) and Rs.3 
as Compensation. No formal application 
wes made at a later stage by them praying 
for becoming co-applicants for pre-emption. 
The transferees did -not contest the appli- 
cation for pre-emption. The contest is 
between two sets of landlords, namely the 
petitioners and opposite parties before me, 
and if the opposite parties succeed they 
would be- entitled to have two-third - share 
in ihe holding and the petitioners: one-third 
share, because the proportion of their shares 
in the landlords’ interést is 2 tol. In fact 
the said parties have been ‘allowed by the 
learned Munsif to pre-empt according to 
the- said proportion. "The petitioners con- 
tended before the lower ‘Court and also be- 
fore me that the-opposite. parties cannot be 
allowed {o-pre em pt for two'reasons, namely: 
ia) that they never međe any: application: 
for becoming: co-applitan's for pre-emption, 
and (b) that the depcsit made by them- was. 


out ol; time, the learned Munsif having no 
power'tc-extend the time for deposit’ beyond ` 
June’? 1935; i:e: beyond’ one month-of the 
‘bling of the pétiticnes’s application for pre- 
emption. “Béfore I deal with these points 
‘and fhe rèascn giveti-by'tLe learned Munsif 
“for ovérruling thém“it-is necéssary to ex- 
emine in seme detail the provisions of the 
Blatutecn-the subject. When a landlcrd or 
the wholé body of ‘landlords ‘or somé’ of 
the’ ¢o-sharer landlords: apply for -pre-emp- 
tion under sub-s."L of s; 26-1", he or they, as 
the case may ` be, must: deposit in‘ Court: 
with the-application the price of thé prop- 
erty as stated in the notice of transfer and 
tén? per cent. compensation. When‘ such 
an application is- made some days before 
‘the last date unaccompanied by such a de- 


“posit, but the deposit is made later on but 


‘within the period: of limitation, a question 
may be and has been raised in some of the 
‘reported cases, as to whether ‘there-is suff- 
cient compliance with the statute: ‘On this 
point'there is a divergence of judicial opi- 
nion: [see.Girish Chandra Ghose v. Jadapur 
Estate Lid. (1), Sidheswara Prosad Chou- 


“dhury v. Gendu Mia (2). I am not called upon 


‘ih this case to decide this point, and if] 
liad been, ‘I- would be inclined’ to the view 
ex pressed by. Mitter; J. in the-case in Sidhes- 


wara Prosad Choudhury - v.-Gendu Mia (2), 
“: Inthe case where some ofthe co-shatey 
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landlords apply for pre-emption under sub- 
s. 1 of s. 26-F, the remaining co-sharers 
must be made opposite. parties, either in 
the appplication as originally filed-or by an 
application for amendment made within 
one of the two periods of time mentioned 
in sub-s 4(a) cf s. 26-F. This is my view 
of the effect of s. 188 The words “giving 
opportunity of joining in the proceedings” 
occurring in that section mean this: Tt is 
not necessary -that the co-sharer landlord 
applicant must invite the’ remaining co- 
share landlcrds made opposite parties by 
him to come forward and join in his appli- 
cation for pre emption, nor is he required 
to give his consent to their so- joining. ~All 
that he is required to do is to place his co- 
sharer landlords so far as the proceedings 
are concerned in a position to . join in ihe 
pré-emption if they like. It would be for 
the Court, to call upon the said co-sharer 
landlords opposile parties, to join in the 
application for pre-emption ' by inserting 


‘such ‘a diteclion in the summons. ‘Lhis ‘is 


in my judgment the effect of the cases in 
Muhammad Garib Llossain Mia v..Haliman- 
nissa Bibi (3'; Gajendra Nath Mandal v. 
Kunja Behary Mistry (4) and of s. 148-A (2), 
The absence of an express statement in his 
application for pre-emption to the effect 
that he has no objection to Lis co sharers 
joining in his applicaticn for pre emption or 
that he would, be willing to treat them as 
co-applicants is not. required and its ab- 
sence-would not make his application for 
pre-emption, if it is otherwise good, a bad 
one. It isnot necessary in ‘this case to con- 
sider the -provisions of sub-s. (8) of s. 26-F. 
‘Whether the landlord applying for pre- 
emption can be required to deposit under 
this sub-section as a condition, piecedent to 
pre-emption sums of money on heads other 
than those expressly mentioned therein 
need not be ‘considered: in this case. The 
said questicn has been considered in Secre- 
tary of State v. Sukh Chand Saw (5).. The 
matters that have to- be next considered 
are the rule and procedure to be followed 
by a co-sharer landlord ‘opposite party 
wishing to join in-his. co-sharer’s applica- 
tion for: pre-emption. Go-sharer landlords 
opposite parties must apply to be joined 
as, co-applicants within twò. periods. which- 
ever gives them the longest time i. e. 
within’: two“ months of the service of 
-(8) 39 CW -N 1178; 162 Ind, Ons. 355; A I R -1936 
Cal. 231; 63 C 102; 8 R 06022  ° eye É 
“ (4) 40 O W N 506; A I R 1936 Cal. 388; 166 Ind. Cas, 
492:9 R O 538. : : oa Paes 
` (5) 380° W-'N 849; 152 Ind. Cas,.557; A I R 1984 Cal, 
749; 59-0 LT a7 TRCW TE 
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notice of the transfer on them or within 
one month of the application made by 
their cosharer under s. 26 F (1). Iam 
here considering only the case where the 
notice of transfer has been served on 
them. The period of one month must-be 
counted from the date of the filing of the 
application under s. 261 (1) and not 
from the date of the service thereof. ‘Thé 
latter interpretation of sub-s, 4 (a) of s. 26- 

cannotin my judgment be adopted 
for that would be introducing into . fhe 
statute words which are not’ there. I fail 
to see how hardship would result’ by adopt- 
ing the former construction. Ifthe servicé 
of the summons be delayed | beyond a month 
by reason of the acts or défatilts of the 
applicant for , pre- emption, ‘his application 
fot prèemption would be thrown’ away on 
the ground of non-compliance with ‘s. 188. 
The “ad-sharer landlords opposite parties 
cannot complain of such a course or of 
losing their righ; of pre-emption in such a 
case, “for it must be taken from their not 
making an independent application under 
s. 26-F (1) that they had no objection 
to the transferees possessing the holding 
but had objection only to their co-sharer 
possess'ng it alone by the exercise of the 
rights of pre-emption. 

If the summons be not served within the 
period of ‘one month of the filing of the 
application under s. 26 F (1) by an act 
of omission or mistake of the Cour; or of 
its officers’ the application of the cosh rer 
applicant under s. 26-F (1) would heo a 
good one, but the Court would be under a 
duty to relieve the cosharer landlords 
opposite parties from the injury done to 
them by its acts or defaults or those of iis 
officers: Gadhadhar Sarkel. v. Gopal 
Chandra Dass (6). If according to the 
principle discussed above a _ co-sharér 
landlord opposite party’s application to 
become’ a co-applicant is in time, the 
further question of deposit in Court of his 
share of -the-price of the holding as 
stated in the notice of transfer snd ten per 
cent. compensation has to be considered. 
This deposit should ordinarily, accompany 
such an application but if it is not putin 
along with the application it is not fatal, but 
it must be deposited within the period of 
limitation : prescribed in s. 26-F sub-s: 4, 
el. (a) for such an application: In the case 
where there is no dispute’as to the respective 
shares of the landlords who are. the original 
applicants for pre- emption: and who later on 
(8) 40 C W N 680; 166 Ind. Oas, 641; ATR1936 Cal. 
343; 63 © 1079; 9RC 570. 


` BACHINDRA NATA V. TRATLAKYA Nata (GAL. 


‘of his order. 
(4) The application of the opposite pattiés - 
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wish to become a cê-applicant; the amount -- 
to be deposited by stuch-a-eo- -applicant.. ean! 
be easily ascertained by “him. ` Ib must be’ 3 
according to the proportion that his share." 
bears tothe share of the other ev-sharer ` 
latidlords who want to prè- empi, for it is or `; 
that proportion that the final’ order for pre- -~ 
emption must: define their respective shares’ - 
in ‘the ‘pre-2mpted ' holding.: If there isa - 
dispute as fofhe sharés of right of any of: 

such co-applicants, or if he feels uncertainty ' 
or doubt about the amount he-has to deposit, 

the Court has to determine the amount to 
be paid -by ‘him. The Court must ‘be 

moved in such a case in time and when-so 

moved a duty would be cast’ on the: Court td | 
determine the amount -in time. After 


- determining it, it can extend the time for. 


‘deposit but not beyond the period of time 
indicated incl (a) ofsub-s.4. The wholé 
scheme in-the matter of deposits whether 
the application is under s. °26-F (1) or 26: 

F (4) seems to me ‘to be that the deposit 
to be- made by applicants or the co-appli+ 
cants for pre-emption must be’ made within 
the time limit imposed by statute for 
making such: ‘applications. -In both these 
classes of applications there must: be the’ 


‘same exceptions when prejudice is caused. 


by the mistakes, acts and’! defaults of the 
Court itself or of its officers. ~ 

It is now necessary to examine the rea~- 
sons given by the learned Munsif i in support 
His reasons are as follows: 


dated June 1, 1935, must be considered to 
be an application ‘for joining as cd appli- 
cants; (ii) that the deposit made by tlie 
opposite parties was in time as it was made 
within one month of the date of the service 
of the notice of the application for pre- 
emption made by the petitioners, which is 
the time up to which the Court can extend 
time for such deposit; (iit) that even if the 
law does not empower the Court to extend 
time up to the aforesaid period, but only up 
io a month from the date of the filing of the 
application for’ pre-emption under S. - 20- 
F (1), the patitioners’ application under 
that sub-section was nob a proper one, as 
s. 188 had not been complied with, as they 
did not embody ‘in their application an in- 
vitation to the opposite parties and their 
other co-sharers tocome and join in their 
application. -The last mentioned reasontis 
not obviously sound. If the pstiticnets’ 
application for pre- en) ption ‘has not complied 
with the provisions of s. 183, théir applica- 
tion will then have to: be dismissed on that 
ground, but ‘the so-called defect cannot 
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nullify the provisions of s. 206 F (4) (b) 
by authorising tke Court to receive as a 
good deposit an amount of money putin 
beyond the period& of time mentioned in 
s. 26 F (4) (a) mistake and omission of 
the Court itselé or of its officer being out of 
the question. Ihave also indicated in the 
earlier part of my judgment -the scope of 
s. 188, and I hold that the. petitioners’ 
application for pre-emption was a defective 
one. 

, The first reason given by the Court below 
may or may not be sound. It depends upon 
the construction of the application made by 
the opposite parties on June 1.1935: The 
words of the application imply that it is 


“merely an application for time. Even if it 


be considered to bean application by the 
opposite parties becoming co-applicants for 
pre-emption, it does not help them; for in 
my judgment their deposit of a part-of the 
amount of the price of the property sold 
and compensation was made too late, This 
leads me to consider the second ground 
given by the learned Munsif. In the case 
before me the opposite parties did not ask 
the’ Court to determine the amount they will 
have to put in and that amount was never 
determined by the Court. They had no 
doubt in the matter, for without the Court 
naming any amount they deposited Rs. 33 
on June 21, 1935. The learned Munsif held 
that limitation for an application to bec me 
co-applicant runs from the date of the 
selv.ceon them ofthe petitioners’ applica- 
tion for pre-emplios; the other case, namely 
the application of the co-applicant must be 
within two months of the service of the 
notice of transfer on them need n:t be con- 
sidered inthis case. ‘The reason given is 
that a deposit can only be made by co- 
applicants after the Court determines the 
amount and makes an order requiring the 
amount so determined to be deposited. 
The learned Munsif says that the Court 
would not be in a position in many cases to 
determine the amount within one month of 
the filing of the application for pre-emption 
under s. 26-F (1) by a co-sharer. Says 
the learned Munsif, that the notices of the 
said application may be served on the co- 
sharer either on the 30:h day from the date 
of filing of the application under s. 26-F 
(1) or even beyond a month thereof. In the 
lust mentioned . case, as I “have indicated 
above, there is no difficulty. If the service 
-was delayed by the applicant under s. 26- 
F (1), his application “will. have to be 
dismissed; if the mistakes or cmissions of the 
Court crits officers were responsible, the 


Court would relieve against the prejudice 
caused. If the rotice is served within one 
month of the date of the filing of the 
applicilion for pre-emption the intending 
co-applicant can himself in most cases 
calculate the amount and putitin time. If 
he feels any doubt or uncertainty, or if 
shares in the landlord's interest are in 
dispute, he can at once apply to the Court to 
fix the amount, which the Court can do 
immediately without making any final 
adjudication about the shares, and subject 
to that adjudication later on. On this part 
of the case the learned Munsif says that a 
determinaticn of the amount cannot be 
made till the Court has made up its mind as 
to whether the several landlords wishing 
to pre-empi should be given on pre-emption 
equal shares in the pre-empted holding or 
shares in proportion to their respective 
‘shares in the landlord's interest. If that be 
the criterion, the Court would not beina 
position to determine the amount till the 
case is fully heard and the stage of sub-s, 5 
of s 26-F has been reached. That 
would in most cases extend the time much 
beyond a month of the service of the notice 
of the application made under s. 26 F (1).- 
Ido, thercfore, hold that a Court cannot 
extend the period for making a. deposit by 
a co-applicant beyond the pericd of time 
mentioned in cl. (a), sub s. 4 of s. 26-15, 

I accordingly make this Rule absolute and 
dismiss the opposite parties’ claim for pre- 
emp:ion. The result is that the lower Court 
is directed to pass an order for pre-emption 
only in favour of the patitioners before me, 
after requiring them to deposit such further 
sums of money that they may be liable to 
put in under the provisions of sub-s 3 of 
s. 26-F. 

The contesting pariies to bear their re- 
spective costs throughout. X 

D. Rule made absolute. 


— 


PATNA HIGH COURT 
Criminal Miscellaneous No. 60 of 1936 
November 2, 1936 
COURTNEY-TERRELL, C.J. 
In the matter of Pandit GIRINDRA 
MOHAN MISHRA-—APPLICANT 
' Bar Councils Act (XXXVIII of 1926), s. 15} (b)— 
Rules under—Advocate of one High Court, when can 
be allowed to appear in another High Court— 
Grounds on which permission can be granted stated 
— Mere fact that accused has high position or that 
case isin respect of contempt of Court does not 
afford sufficient ground, ad 
The provision that ths appearance of strange 
Advocates is not permitted save with the permission 


rc 
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of the Chief Justice means that the Chief Justice is to 
use the judicial discretion, that is to gay, good rea- 
‘son must be shown for the exercise of the discretion 
and the permission is not to be ‘granted on mere ap- 
plication. The right ofan Advocate of any particular 
Bar to appear in other High Courts does not exist 
as a matter of right. The Chief Justice will apply 
his mind to the circumstances of the application and 
see whether good reasons have been shown in any 
particular case, One of these is thatthe Advocate 
for whom permission is sought to appear has from 
‘the very beginning in the lower Court made a com- 
‘plete study ofthe case and is familiar with its 
details. Or it may appear that the litigant has his 
normal residence and carries on his normal buginess 
in another province and habitually consults a lawyer 
of that other province who is familiar with his 
business ; and in such circumstances again it ig 
reasonable that the Advocate should be allowed to 
appear. A third circumstance may be the great 
magnitude of acase, the fact that it raises some 
extremely new and important questions of principle 
and of the jurisdiction of the Court in which case 
again it may be right and proper that one of the 
more distinguished Advocates in India should be 
admitted to argue the case. 

But the position of the accused as the Acting 
Chief Manager of a big and important estate is no 
good reason and the mere fact that the proceedings 

„are in respect of contempt of Court isalso not 
sufficient for granting permission. : 

Order.—This is an application by one 
Pandit Girindra Mohan Mishra who is said 


to be the Manager of the Darbhanga estate, 


-a very important and wealthy estate in 


this province, for permission that he 
may be represented by a very eminent 
Advocate of the Bombay High Court in cer- 
tain proceedings pending before this Court 
in which he is said to be charged wilh the 
offence of contempt of Court. The rale 
madé under the Bar Councils Act governing 
the appearance in this High Court of Advo- 
cates of another High Court is almost 
identical with the following rule of the Bom- 
bay High Court: 

“An Advocate of any other High Court in British 
India whose name is not entered on the Roll of 
Advocates of this High Court, may with the per- 
mission of the Honourable the Chief Justice appear 
and plead in any particular case or cases in this 
High Court on the Appellate Side provided an Advo- 
cate of this High Court is also instructed to appear 
with such first mentioned Advocate; save as afore- 


said no such Advocate shall practise in this High 
Court on the Appellate Side.” 


As I understand this rule the provision 
that the. appearance of stranger Advocates 
is not permitted save withthe permission 
of the Ohief Justice means that the Chief 
Justice is to use judicial discretion, that 
is to say, good reason must be shown for 
the exercise of the discretion and that the 
permission is not to be granted on mere 
application. It has pleased the legislature 
to provide tLat each province shall have 
its own High Court with its own Bar and 
that the right of Advocate of any particular 


. 


Bar to appear in other High Courts does not 
existas a matterof right. Much the same 
institution prevails at the Bar in England 
where the different circuits have each their 
own Bar, although the appearance of a 
stranger Barrister on a circuit of which 
he is not a member is there possible if 
the Advocate is pvid a spacial fee to secure 
‘his presence and that fee is a public matter 
known toeverybody. In other words, in both 
countries the principle seems to be the 
same, that the policy is that within a 
given jurisdiction a local Bar shall normally 
carry on the legal practice before the Court 
in question. As to the wisdom of this 
policy I am not called upon to pronounce 
any opinion: Had the legislature thought 
it advisable that an Advocate of any Court 
in India should be entitled as of right to 
appear in as stranger Court, the legislature 
could easily have made such provision, but 
the fact that the legislature has specifically 
provided that the permission of the Chief 
Justice is indispensable and as it cannot 
be pretended that the permission of the 
Chief Justice must of necessity be granted 
as a matter of course on an application, 
I deem it my duty to apply my mind to 
the circumstances of the application and 
to see whether good reasons have ‘been 
shown in any particular case. 

In many cases which have come before 
me such reasons have been shown. Some- 
times the reason is that the Advoca'e for 
whom permission is sought to appear has 
from the very beginning in the lower: Court 
made a complete study of the case and is 
familiar with its details. That is one class 
of reason which may be successfully pre- 
sented, or it may appear that the litigant 
has his normal residence and carries on 
his normal business in another province 
and habitually consults a lawyer of that 
other province who is familiar with his 
business; and in such circumstances again 
it is reasonable thit the Advocate should 
appear in this Court. A third circumstance 
may be the great magnitude of a case, the 
fact that it raises some extremely new and 
important questicn af principle and of the 
jurisdiction of the Court in which case 
again it may be right and proper that one 
of the more distinguished Advocates in 
India should he admitted to argue the case. 
As an illustration of the last class of case 
may be cited one of contempt of Court 
proceedings against a certain newspaper 
which came hefore me some years ago. In 
those proceedings avery important question 
of jurisdiction was raised which necessitat- 
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el‘the hearing of the case by a Special 
Bench -of five Judges and justified me in 
granting permission to three distinguished 
gentlemen from other Bars. 

I now turn to whut are alleged to be 
the: special circumstances of the particular 
Case in point. “On the first occasion on 
which this application was made, it was 
presented by one of the learned Advocates 
of this. Court of whom there were not less 
than four who had been up to that time 
instructed on behalf of the litigant. All 
of those gentlemen were thoroughly quali- 
fied and, if I may be permitted to say, 
very well selected from the ranks of the 
Bar available in this. Court. The pro- 
ceedings which are pending, in so far as 
they have been presented before me, do not 
seem to raise any novel and impcrtant 
point of jurisdiction. Indeed the reasons 
which are now presented have been sum- 
marised in a fresh petition in the follow- 
ing form: “(a) The position of the accused 
as the Acting Chief Manager of the Dar- 
bhanga estate.” That is no good reason 
at all, ` To concede that the mere persons 
ality.of the applicant was a special reason 
would lead to manifest injustice: “(b) The 
nature of ‘the proceeding.” There kave 
keen plenty of contempt of Court pro- 
ceedings before this Court, and I do not 
think that the Bench is under the need. 
of special assistance which is not within 
the competence of the present members 
of the Bar which is available in.this pro- 
vince; “{c) The stigma thatis likely to be 
cast upon him and consequently upon the 
Darbhanga estate itself in case the accused 
18 convicted.” 

Thave not yet been informed of the precise 
nature of the contempt alleged, but in the 
proceedings which seem to have been taken 
against this individual], who is the applicant 
before me, the merits of the case. which 
will have to be discussed will necessarily 
ke his own: merits jn relation. to those pro- 
ceedings. The fact that he isin an ixport- 
ant and distinguished employ seems to me 
to be of no importance whatever. It does 
not add to the difficulty of the decision 
which may be requited, nor to the matter 
of the discussion which willtake placein 
the prcceedings. 
is to ke cast upon him, the stigma is no 
greater and ro less -than . what .would 
nesecsarily follow in the case. of any.1es- 


ponsible -person found guilty of-contempt -~ 


of Court,.and to say that-the mere fact 
that the proc eedings are in-respect of con- 
tempt carries the case no further: Lastly 
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there is put the - 4 d 
“Natural anxiety in the direumstaness on the part 
of the accused to be defended by an, Advocate of 


-eminent position of all-India reputation.” 


No doubt every litigant desires the best 
legal advice that his purse enables him to 
obtain. I feel perfectly confident that the 
Bar which is available here is quite com- 


-petent to deal with any such matters as 


may arise, they not being of any special 


.or novel character so far as [am at present. 


aware. I must now refer to a letter, which- 


-has, been exhibited to this petition, from 


the eminent Advocate in question, to one 
ofthe learned gentlemen already instructed 
in the case. This letter clearly indicates 
that he is under an entire misapprehension 
as to the reasons which guided. me in 
the first instance io refuse the application. 
There is no question of reciprocity involved 
in this matter at all. It must be freely 
conceded that the Chief Justice of tke 
Bombay High Court will apply precisely 
the same principles, and there is no 
question. here of discriminaticn against 
the Bar of a Court on the ground that 
our Bar’ does not receive reciprocal treat- 
ment from that Court. l think it very 
necessary that this point should be drawn 
to the attention of this learned gentleman 
because possibly the Chief Justice of the 
Bombay High Court, if the matter should 
be called tc his attention, may be under 
a similar misapprehension. There is no 
question’of reciprocity involved and I hope 
and expect that in cases which may 
come befcre the Bombay High Court of ‘a 


“similar nature, the same principles which 


1 have been at pains to explain will be 
applied in ‘the Bombay High Court and 
that if a similar application should he 
made before the Chief Justice there with 
similar lack of reasonable support that he 


also would refuse the application. The 
application is, therefore, rejected. 
-N Application rejected.’ 





MADRAS HIGH COURT 
Original Side Appeals No. 56 of 1°33 
‘. and Nos. 2 and 3 of' 1935 
: September 15, 1936 
VENKATASUBBA Rao, OFFG. O. J. AND 
VENGATRAMANA Rao, J. 
B. TERETI APPELLANT 
ersus $ 
Mes. J OSEPHINE ELIZABETH AND ont 
RESPONDENTS ~*~ 


Hindu . Law — Conversion — Re- conversion to 
Tlinduism—Formal ceremony,’ whether necessary 


Mere declaration of” Te- conversion, whether sufficient, . : 
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Whether or not a -formal convéision is a pre- 
requisite to a person becoming a: Hindu, the mere 
fact, that a person makes a declaration that he has 
become 8 re-convert to Hinduism is totally inadequate 
to make him a Hindu again. Ratanst-D, Morarji v. 
Administrator-General, Madras (1) and Gurusaimi 
Nadar v. Irulappa Konar (2), referred to. 

O. S.A. from the order of Mr. Justice 
‘Ananthakrishna Ayyar, dated May 11, 1933 
Janda passed in the exercise of the Original 
Testamentary Jurisdiction of the High 
Court in-O.'P. No. 101 of 1933, in the 
matter of the estate of Dr. B. Iswarayya 

(deceased). 

Messrs. N. Ramanatha Ayyar and T. V. 
Muthukrishna Ayyar, for the Appellants. 

Messrs. 
swamy Ayyar, M. A. T. Coelho and T. Kri- 
shnarajan, for the Respondents. 

Venkatasubba Rao, Offg. C. J.—The 
“same question arises in the three appeals 
namely, is Dr. Iswarayya to be treated as hav- 
ing died as a Christian or a Hindu? He was 
originally a Hindu and a Brahmin by birth 
and became a convert to Christianity. What 
is now alleged by his Brahmin brother Ram- 
ayya is, that Dr. Iswarayya changed his 
religion again in 1926, and became a 
Hindu by reconversion. A definite case 

was , put forward in the trial Court, namely, 
that the deceased underwent a formal 
ceremony of expiation and reconversion. This 
ease tke trial Judge Las found. to .be 
utterly false and we must without hesti- 

` tation. affirm the fFnding. Andnthakrishna 
Ayyar, J. seems to have . thought that 
without undergcing a formal ceremony, a 
convert to Christianity cannot again be- 
“come a Hindu.’ For this purpose he relies 
upan tke following observations in Ratansi 
D. Morarji v. Administrator- General, Madras 
1 
l R European does not become a Hinda merely 
because he professes a theoretical allegiance to ths 
Hindu faith, or is an ardent admirer and advocate 
of Hinduism and its practices; but if he resides 
long in “India, abdicates‘his religion bya ‘clear act 
of renunciation and adopts “Hinduism. by under- 
going formal conversion, gives up along with Chris- 
tianity his Christian name and deliberately assumes a 
Hindu name; marries in eecordance with Hinda reli- 
gious rites aperson whois a Hindu by raes and 
religion, and cuts himself off from his old environ- 
ments and takes to the Hindu mode of life, in such a 
case the Court may justly come to the conclusion 
that ‘he lias become a Hindu within the meaning of 
the Indian “Succession Act: These tests are satis- 
fied in the present case'and I therefore. ‘hold that 


Mena Renda otherwise called Sulochana was -a Hindu 
at. her death.” 


“This passage, is clearly: nô authority. for 
the position that formal conversion is a 
pre-requisite toa person becoming a Hindu. 


(1) 52 M 160; 111 Ind. -Oasi 364; 55M L J478: 28 - 


L W 674; (1928) M WN 818 A TR 1928 Mad. 1279, 


-© RAMAYYA V. MRS.-JOSEPHINE ELIZABETH (MADR.) ti .: 


- alleged ; 


V. Radhakrishniah,.N. Muthu- ` 


_ Indian - Succession Act. 
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As’ Varadachariar, J., points out. in Guru- 
saumi Nadar v. Irulappa Konar (2), this 
passage does not lay down -that every one 
of the tests mentioned there should he ful- 
filled ‘where conversion to Hinduism is 
all that was laid down was that 
each of the tests. enumerated in thé passage 
having been fulfilled, there was conclusive 
evidence in favour of the alleged Gonversion. 
It is unnecessary to pursue the matter fùr- 
ther. Assuming, without deciding, that‘in 
acase of this sort a formal conversion is 
unnecessary, we must held that the evi- 
dence adduced kere falls far short of what 
is required to show that there was a recón- 
version to Hinduism. Tke appellants rely 
upon two facts, first, that in the Service 
Register the entry “Indian Christian” was 
changed into “Hindu Brahmin” against the 
deceased's name at his request, and - second- 
ly that in two affidavits filed by the deceas- 
ed he described himself as a Hindu. Tne 
positive case put forward by the appellants 
that there was a formal ceremony, hopeless- 
ly failed. Again, the attemp!s made to show 
that Dr. Tewaray ya took to the Hindu mode of 
lite, proved equally futile. We quile recognise 
thavit is unnecessary to show that Dr. Iswa- 


; rayy a; who was a convert to Christianity, be- 


came by reconversion not cnly a Hindu but a 
Brehmin. Indeed, it seems to h.ve been 
assumed throughout, that ths conversion, 
if in faci it did take place, Wed the effect 
of restoring him to his original cas‘é. But 
thisis a matter which we “need not further 
pursue, as weare satisfied, that the evi- 
dence adduced to prove that the deceased 
adopted the ways of a Hindu and obseiv- 
ed the Hindu _mcde of life, is hopslessly 
discrepant. We are quite clear that the 
mere fact that the person makes a declara- 
tion that he has become a reconvert to 
Hinduism, is totally- inadequate to make 
him a Hindu. We must, therefore, hold that 
at the time cf Kis death Dr. Iswarayya 
was a Christian and affirm An:nthakrishna 
Ayyar, J'a finding on this point, though, 
upon grounds slightly different from those 
adopted by-the learned Judge. 

That being so, the questicn does .not 
arse whether | the legacy ‘in favour of Mrs. 
Josephine Elizabeth is .valid or not, in 
other. words, whether she possesses the 
character of a legatee. under s. 234 of the 
Mrs. Josephine 
Elizabeth does not: claim to be a residuary 
legatee, all ‘that she alleges being’ that 

(2) 67 M LJ 389; 155 Ind. Cas. 708: AIR 1934 


ae 630; 40 L W 502; (1934) M.N. N 1197; re M 
6 à 


490 


there are specific bequests in her favour. 
. Under s. 234, as between a legatee and 
the intestate heirs, the latter are preferen- 
tially entitled to administration. The de- 
ceased having died a Christian, it follows 
that his widow is entitled to the grant. The 
finding of the trial Judge, therefore, that the 
legacy in favour of Mrs. Josephine Eliza- 
bethis valid, ig an unnecessary finding 
and our direction is that it shall be 
vacated. , 

It remains to observe that granting 
Dr. Iswarayya became by reconversion 


a Hindu: the question would still arise, . 


namely, as between the Hindu brother on 
the one hand, and the Christian wife and 
children on the other, who would be en- 
| titled to succeed ? It seems to have been 

tacitly assumed by the appellants that if 
the reconversion was proved, the Hindu 


brother would be the’ deceased’s heir. This - 


matter Ananthakrishna Ayyar, J., did not 
deal with, nr is it necessary for us to go 
into it in view cf our findings. : 

Lastly, we must deal with the question 
of costs. In the circumstances we think 
the proper order to make is, that in O. S. A. 
No. 2 of 1935 Ramayya shall pny the costs 
of the respondent Mrs. Swarnam Iswarayyes 
whom wue authorise to take her costs outof 
the estata in the first instance. When the 
ccsts a:e recovered from Ramayya, they will 
become a part of the estate. 
Josephine Elizabeth she will get her costs 
in O. S. A. No. 3 of 1935, which we affix at 
Rs. 250 out of the estate to be paid to her 
by the administratrix. In O. S.A. No. 56 
of 1933 we,make no order as to costs. 


Ae Order accordingly. 





MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition No. 1083 to 1070 
of 1933 
November 16, 1936, 
VARADACHARIAR, BURN AND PANDRANG Row, JJ, 
Tar RAJAH op VIZIANAGARAM— 
PLAINTIFE— PETITIONER 
` versus 
DINDICHINNA THAMMANNA— 
AND OTHERS — DEFENDANTS —REBPONDENTS 
Madras Local Boards Act (XIV of 1920), s. 88— 
Pre-settlement inam within zemindari —Zemindar, 
whether entitled to recover cess from inamdar— 
Inamdar, whether ‘intermediate landholder'— Scope of 
s. 88 proviso 1—Absence of provision for payment of 
kattubadi jodi or poruppu, effect of— Suit to recover 


such cess—Limitation—Article ‘applicable—Limita- 
tion Act (IX of 1908), Art. 120, 
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The holder of a pre-settlement land in a zemindart 
can be treated as an intermediate landholder "om 
whom the zemindar can claim to recover the cess 
paid by the zemindar to the Government under 
s. 88 of the Madras Local Boards Act if the inam 
lands have been included ‘in the assetsof the 
zemindari when the permanent settlement was made, 
In suchacase the inamdar has no direct relation 
to the Government but the Government collects the. 
cess from the landholder and the landholder 
reimburses himself from the inamdar treating him 
as a landholder. i 

The expression “undér tenure created, continued or 


` recognised by a landholder“ is not confined to post- 


settlement inams but is wide enough to cover pre- 
settlement iyams. The first proviso tos. 83 is not 
confined in application to cases where payment 
of kattubadi jodi poruppu or quit rentis provided 
for in respect of any inam. The proviso merely 
mearis that where kattubadi jodi poruppu or quit 
rent is in fact paid, cne-half of such, calculated 
with reference to such payment, shall be deducted 
and the balance will be the amount which the land- 
holder is entitled to recover from the intermediate 
landholder, Where no such payment is made the land- 
holder will be entitled to recovar the cess from the 
intermediate landholder without any such deduction. 

A suit by alandholder under s. 88 of the Madras 
Local Boards Act to recover cess from the inter- 
mediate landholder is not a suit for rent nor a suit 
ona contract but is a suit to enforce a liability 
created by statute and is governed by Art. 120 of 
the Limitation Act. 
JO. R. P. under s. 25 of Act IX 
of 1887, praying the High Court to revise 
the decrees of the Court of the District 
Munsif of Vizagapatam in 8S. (.'S. 
Nos. 1373, 1372, 1378, 1370, 1371, 1376, 
1375, 1374 of 1932 respeclively. 

Mr. S. Venkateca Ayyangar, for the Peti- 
tioner. 

Mr. 
dents. 


Varadachariar, J.—The point arising 
for decision in these petitions is whether the 
holder of a pre-seltlement inam in a zemin- 
dari can under any and, if 59, what circum- 
ttar ces, be dealt with as an “intermediate 
Jandholder” from whom the zemindar can 
claim to recover the whole or a portion of 
the cess paid by the zemindar to Govern- 
ment under s. 88 of the Madras Local Boards 
Act. 

So far as we are able -to gather from 
the materials now before us, the inam to 
which these petitions relate seems to haye 
been granted long prior to the permanent 
settlement and in some of the reports filed 
in the case the purpose of the inam is des- 
cribed as “Veeti Koluvu”. This expression 
has not been very much elucidated either 
by the translation of it in Brown's Dic- 
tionary er by the translation adopted by 
the District Munsif. We prefer to leave’ 
it in vernacular form so that the matier may 
be better investigated by the lower Court to 


G. Lakshmanna, for the Respon- 
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which we are remanding these cases. It 
appears from the evidence—and on that 
circumstance one of the chief contentions 
raised by the defendantsin the lower Court 
was '‘based—the holders of these inams are 
in actual occupation of the land. It was 
accordingly contended that they cannot be 
regarded as intermediate landholders with- 
in the meaning ofs. 88. It has been held in 
Bhupati Raju v, Subba Rao (1) that the 
possession of the land itself by the inamdar 
does not preclude his being an intermediate 
landholder within the meaning of s. 88 
because the first proviso to that section 
contemplates cases where the intermediate 
landholder may or may not have a right 
of occupancy. In Bhupati Raju v. Subba 
Rao (1) the inamdar no doubt held a 
darimilla or post-settlement inam; but it 
does not appear to us that the decisive 
fact is whether the inam is a pre-settlement 
inam or post-settlement inam but whether 
even in the case of a pre-settlement inam 
the lands have been excluded from or 
included in the assets of the zemindari, 
when the permanent settlement was made. 
The scheme of the Local ‘Boards Act is 
that when the inam lands have -not been 
_included in the assets of the zemindari 
the inamdar is himself a landholder holding 
direc ly under the Government. But if the 
assets include the inam lands- as well, He 
has no direct relation with the Government 
but the Government epllects the cess from 
the landholder and the landholder reim- 
burses himself from the inamdar treating 
him as an intermediate landholder, ' 

In the plaint.as originally filed the suit 
inam was described as darimilla inam but 
the written statement pointed out that the 
inam had been granted long before the 
Permanent settlement. The plaint ap- 
parently made a mistake on account of the 
way in which the estate accounts have re- 
ferred to this inam. Sometime after the 
written statement was filed and the mis- 
take was pointed out, an application was 
filed on behalf of the plaintiff to amend 
the plaint (I. A. No. 291 of 1933 and 
similar applications in the rest of the batch) 
but the District Munsif dismissed it. We 


do not think that in the circumstances the | 


amendment petition really attempted to 
change the cause of action. We accord- 
ingly allow the.amendment to be made as 
prayed for but in the circumstances we 
also think it right to allow an opportunity 


(1) 55 M 648; 141 Ind Gas. 152; ALR 1932 Mad. 
A 62 X L J 472;35 L W673; Ind, Rul. (1933) 
ad. A . 
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-to the defendants to raise any additional 


p'eas that they may think fit to raise with 
The 
lower Court will then decide the question 
whether or not the suit inam ‘lands’ had 


‘been excluded from the permanent settle- 


ment. There is an observation in the Dis- 
trict Munsif's judgment that the Freese 
report shows that they have been excluded. 
From the position now ‘made available to 
us we do not think that it is so. Mr. 


‘Lakshmanna the learned Counsel for the 


respondent has net been able to draw our 
attention to any such porticn in the report. 
That observation of the District Munsif will 
accordingly be ignored and the question 
tried afresh. 

Mr. Lakshmanna suggested that there 
is some lacuna in s. 88 of the Local Boards 
Act and that pre-settlement inams even if 
they had been included in the assels should 
not be held to be covered by the expression 
“Under tenure created, continued or re- 
cognised by a landholder’, in the first 
proviso tos. 88, because, according to him, 
those three words must be held to refer 
only to post-settlement grants. It d-es not 
appear to us that tkese words are in their 
nitural meaning so limited nor we have 
been shown any reason why, having regard 
to the policy of the permanent seltlement 
and the scheme of the -Local Boards Act, 
such pre-settlement inams should be exclud- 
ed from assessment or the zemindar be 
made to pay the whole ce3s in respect 
thereof. i 

A furtker point was made by Mr. 
Lakshmanna that it is only when payment 
of kattubadi, jodi, poruppu or quit rent is 
provided for in respect of any inam that 
it will come under that proviso. We do 
not think that itis the proper construction. 
All that the proviso enacts is that where 
kattubadi. jodi, poruppu or quit rent is in 
fact, paid, one half of the cess calculated 
with reference to such payment shall be 
deducted and the balance will be the 
amount which the landholder is entitled 
to recover from the intermediate landholder, 
Where no such payment is made the land- 
holder will be entitled to recover the cess 
from ‘the intermediate landholder without 
any such deduction. 

- The other question dealt with in the 


judgment of the District -Munsif is one of 


limitation. He has held the suits to be 
barred in respect of certain items on the 
footing that such a suit is governed’ by 
the three years rule of limitation. We see 
no warrant for applying the three years’ 
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rule. The suit is not one ior rent nor is 
it based cn any corltract express orim- 
plied. It is to enforce a liability created 
by statute. In such a case the course of 
decisions in this Presidency has been to 
the effect’ that the suit will be governed 
by Art. 120. In this view no portion 
of the suit claim will be barred by 
limitation. - : 
The plaintif claims interest on the amount 
sued for. We see no basis on which the 
plaintiff can claim interest prior to the 
date of the plaint.. The plaintiff will only 
“be entitled to interest at six per cent. 
per annum (such amount as may be de- 
. creed ia his favour) from and after the 
date of the plaint. Mae 
The decrees of the Court below are set 
aside and the cases sent back for re-trial 
in the light of the above observations. 
In the circumstances there will be no order 
as to costs in these Civil Revision Petitions. 
Costs in the lower Court will be provided 
for in the revised decrees. wan. 
“A. Cases sent’ back. 


an tne 


PATNA HIGH COURT 
Civil Revision Petition No. 423 of 1936 


3 December 21, 1936 
l RoWLAND, J. : 
-GAYA PRASAD SINGH AND oragrs— 
PETITIONERS 


versus 
PARIOHHAN SAHU AND OT,.ERS 
_ —Oppostts Party. 

Civil Procedure Code (Act V of 1908), s. 115, 
O.XXI, r.90—Finding of fact perverse and view 
of-lew erroneous—Whether grounds for interference 
—Sale, setting aside of—Proviso to O KAT, r. 90, 
lost sight of—Sale set aside without determining if 
substantial injury has been sustained—Error of ju- 
risdiction—Interference is proper. 

The High Court cannot in revision interfere with 
the orders of the Court below onthe ground that 
the findings of fact are perverse or the view 
of law erroneous. But where the Court below has 
lost sight of ths proviso to O. XXI, r. 90, Civil 
Procedure Code, and there is an error cf jurisdiction 
in setting aside the sale contrary to the express 
provision of law without determining whether the 
applicants have sustained substantial injury, inter- 
ference in revision is necassary. 


C. R. P. from an order of the District, 
Judge, Muzaffarpur, dated July 14, 1936, 
affirming that cf the Munsif, Additional 
Céurt, Muzaffarpur, dated February 6, 1936. 

Messrs. Hareshwar Prasad Sinha vand 
P. Jha, for the Petitioners. 

‘Mr. S..N. Rat, for the Opposite Party. 

Judgment.—The petitioners ‘were the 
sixteen annas landlords of an occupancy 
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holding of 4'bighas 18 kathas. About half- 
of this holding was given in usufructtary- 
mortgage by the tenants: on June’ 4, 1929, . 
to the opposite party. In 1931 the petitionér 
obtaineda rent decree on May 14, for 
the rent of the holding. ‘The decree was 
putinto execution andthe holding soldon- 
March 7, ° 1934. The petitioners theni- 
selves purchased the holding and ‘dccord- 
ing to the record, delivery of possession was 
given to them on July 7, 1934.: On Novem- 
ber 17, 1931; the - tenant-judgment-debtots 
applied under O. XXIJ, r. 90 ‘of the Code of 
Civil Procedure to set aside the sale alleging 
suppression of processes and fraud by which ` 
they were kept in ignorance of the proceed- 
ings until October 27, 19314, The ‘appli- 
cation was contested and after a hearing in 
which the usufructuiry ‘mortgagee Pari- 
chhan ' gave evidence on behalf of the 


tenants*1pplicants, was dismissed on 
May ‘8, 1935. The tenants’ did nöt 
appeal. The usufrucluary mortgageés 


of half the holding who are now the opposite 
party, thereafter on May 15, 1935, presented 
their application under O. KAT, r. 90, to have: 
the sale set aside ‘alleging suppression of 
the: processes,-irregularity leading to under- 
valuation and sale at an inadequate price and 
fraud by which they were kept in ignorance - 
of the proceedings until April 21, 1935, 
when Parichhan- received summons to appear ` 
a3 witness in the application which had been 
presented by the judgment-debtors. 

The Munsif allowed the application ‘and 
set aside the entire sale. i 

On appeal the District Judge affirmed bis 
decision. The District Judge's fiadings 
were that ihs property had fetched less 
than its real value, that the processes had 
not been property served, that fraud did 
not need to be proved but might be presum- 
ed and that the Munsif was justified in 
believing that the usufrustuary mortyagees 
were keptin ignorance through fraud. 

There is no finding here that the alleged 
usufructuary morigagees had suffered any 
loss through the sale of -the property. 
The decree-holders opposite parties had con- 
tended that the alleged usufructuaty 
mortgagees werein fact merely farzidars 
on behalf of the tenant-judgment-debtor. 
But the Munsif had said that the question 
whether the bharna was farzi or not could 
not be gene intoin this case. The other 
findings of the Munsif were that the sale 
price was inadequate, that the processes 


- weie fraudulently suppresscd and that 


“it is no, wonder-if the applicant came to 
know of the sale on receiving summons in 
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Balgobind's case”. He infers igncranze of 
the appellants from the fact of their not 
depositing the decretal amount. A 

Tn, revision it is contended that the Couris 
should have placed the burden of proof of 
non-service on the applicants and not the 
burden of proof of service on the decree- 
holders, that the Courts have erred‘in law in 
presuming fraud.which is-a matter ‘that 
ought to te alleged not generally bùt with 
particulars and fully proved, and it is said 
that the finding that the applicants: remain- 
ed in ignorance tillthe date stated by them 
is, in the circumstances, perverse. On ‘the 
other Hand, it is pointed out for the opposite 
parly that in a proceeding in revision under 
s. 115 of the Code of Civil Procedure; tke 
High Court can only interfere where: there 
las been an error affecting jurisdiction or 
an irregular exercise of jurisdiction. There- 
fore, [do not think I can interfere with 
the ordeis of the Court below on the ground 
that the findings of fact are perverse or the 
view cf law erroneous. But the Coutts below 
have lost’ sight of the proviso to O. XXI, 
r. 90 “no sale shall Le set aside on tLe 
ground of irregnlarily or fraud unless upon 
tue facts proved the Court is satisfied’ that 
the applicant has sustained substantial injury 
by reason of such’ irregularity or ’fraud’. 
If, as tHe petitioners contend, the applicants 
who allege themselves to be--mortgagees 
were mere farzidars of the judgment-debtor, 
then several consequeii¢es would follow; cne 
fer instance, would be that as the questions of 
fraud, suppression of process, elc., have 
already been tried out between the decree- 
holders and the judgment-debtor, the appli- 
cants being merely nominees of. the: judg- 
ment-debtor ure debarred from prcsecuting 
this application by the principle .of res 
judicata. Another would be that they not 
having a genuine substantial interest in the 
property could not have sustained substan- 
tial injury. It was for them to show 
in the’ first place, >that the “bharna 
transaction in iis inception wasa.genuine 
transaction for consideration and I- observe 
that the attesting witness who was, called 
by the applicants to pruve the- bharna, said 
nothing.in support of the passing of .Consi- 
deration for it. The applicants .do not 
appear to have’ offered the Court any evid- 

-ence as to where they got, the’ money to-pay 
the consideration. -for the: ` “usufructuary 

` mortgage. `The Courts below-Have not come 
to any finding whether the applicants’ were 
in possession of thé midrtgaged property.. It 
„is noticeable that the. applicants. did. not 
` produce the originaldeed from theit custody 
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but instead came with an excuse, tha. it had 
“been destroyed. ; 

In these circumstances, I am clear that 

there has been an error of jurisdiction in 
setting aside the sale contrary to the express 
‘provision of law -without determining whe- 
ther the applicants have sustained substan- 
tial injury. 
_ The judgment of the District Judge is set 
aside, the appeal must be reheard de novo 
and it will be withia his discretion to permit 
the parties to adduce further evidence on 
the question whether the applicants have 
sustained substantial injury but not on the 
other issues. Oosts—hearing-fee two gold 
mhurs will abide the result. 


N. Go an Order set aside. 


eee 


_  .R4NGOON HIGH COURT 
Civil Miscellaneous Appeal No. 21 of 1936 
; August 26, 1936 : 
` Ba U AND PARKER, Jd.. 
M. K. T. C. VENKATAOHALAM 
: CHETTYAR AND OTAERS-—\PPELLANTS 
a p a Versus : 
-. COLLECTOR, RASSEIN AND. ANOTAHR. 
Ha t — RESPONDENTS. . 
.. Provincial Insolvency Act (V of 1920), ss. 34, 28 
{7)—Debt contracted between daie of application 
and date of adjudication,’ whether debt provable— 
«5S. 34, whether 10 be read with s: 28 (7)—Doctrine of 
relation back, if can be incorporated in s. 34—Inter- 
‘pretation of Statutes. i ' 
.., 4 debt contracted by ‘an insolvent between the 
date’ of the presentation of the application for ad- 
“Judication and the date of the order of his adjudica- 


‘tion is a debt ‘provable in insolvency.” Hem Raj v. 
Krishen Lal (1), relied on. 

Jt is an ordinary rale. of construction that tne 
statute ora section should he interpreted according 
to its ratural meaning: As s 34, Provincial Insol- 
-Wency Act, stands, there is nothing to show that it is 
tobe. read with s. 28(7). For this reason the doc- 
trine of relation back isnot to be imported into 
8. sF. Oficial Trustee of Bengal v. Kissen Gopal (4) 
ae Jamshedji Framji v. Pestonji Cawasji (5), reter- 
‘Ted to. ; . 
“0. Misc. A. from an order of tke District 
Court, Bassein, dated November 11, 
1935. i l 
Mr. K.C. Sanyal, for the Appellants. 

Mr. Tun -Byu, (Officiating Government 
Advocate’, for the Respondents. 


` Ba U, J.—TīIhe question raised in this 
appeal for decision is whether a debt con- 
tracted by an insolvent between the date 
‘of the presentation of an application. for 
‘his adjudication and the date of the order 
of his adjudicalionis provable in insolvency, 
‘This question arises in the following cire 
cumstances; On May “22, 1931, certain 


16116 


the insolvent for valuable consideration; or (d) any 
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creditors-0f one Dhanaya filed an applica- È d ; 
tion for his adjudication. Dhanaya opposed eee or. dealing by or with the insolvent for- 
the application. While the epplication ee “Provided that any ‘such transaction takes place ' 
pending, he took a lease of a fishery an before the date of adjudication, and that the persôi - 
stood as surety. for another lessee and with whom such transaction takes place has not -at 
executed two bonds, one for aa | and Pi eas oe proseatitign ofany insolvency 
nother as a surety, in favour of the Govern- 7 < aes bs 
ten for due ayant of the rent, That .. Tbe meaning of the section, as it stands, 
was on June 30, 1932. Six months later, l5 quite plain and the object for which it . 
eae December 14, 1932, Dhanaya Was . Was enacted is quite obvious. It is to 
adiud sd- insolent. A Tew moaths after Protect the interest of thcse who enter «> 
hi J aha dicati he th e properties given by into transactions with a debtor in good faith 


him-as security were sold by the Govern- after the presentation of an insolvency 


: . petition without having notice of it at the 
ment for non-payment of the rent and 'time. tf the phrase ‘the date of the ‘order 
of.adjudication’ as usedin this section were 
to be read as meaning the same thing as ‘the 
date of the presentation of the petitipn’ as 
used in-subs 7 of s. 28, no person who’: 
enters into any transaction with a debtor in. 
good faith afler ihe presentation , ofthe -. 
insolvency petition . but before, the . 
date of adjudication -and whovhas at tLe - 
time of tke transaction no nolice.of theinsol- . ` 
vency petifion would be protected., This 
{he intention..of the ., 
Legislature. lf it were, it: would he 
mcst unjust and inequitable. That the 
tuojhrases do not mean one and tké:.same., 
thing will be quite obvious if s. 53, as it 
stood before its amendment in 19:0, is 
compared with s 54. On this point Ido not 


purchased by certain people. The sales 
were subsequently set aside on the appli-. 
cation of the Receiver in insolvency on 
the ground that the said properties vested 
in him under s. 28, Provincial Insolveney 
Act, from the date of the presentation of 
the application for adjudication and that, 
therefore, Dhanaya had no right to give 
them as security. The result was that the 
Government did not get all the rent due by 
Dhanaya both personally and as a surety. 
The Government, therefore, applied for 
permission to prove tle balance. The 
application was opposed by the appellants 
as creditors of the insolvent on the ground 
that the debt, having been contracted after 
the presentation of the application for 
adjudication, was nota debt provable in 
insolvency under s. 34, Provincial IJnsol- 
vency Act. Theircontention was that s. 34 
was controlled by sub s. 7 ofs. 28 and there- 
fore a debt, unless contracted before’ the 
date of the presentation of the applica- 
tion for adjudication, - was not a debt 
provable in . insolvency. 
tention did not find favour with the learned 
District Judge and the application of the 
Government was accordingly allowed. I 
have no doubt in my mind thatthe decsision 
of the learned District’ Judge was perfect- 
ly corréct, If the contention of the appel- 
lants were allowed to prevail, it would mean 
that wherever the phrase, ‘the.. date of 


adjudication,’ is used, it must be read as. 


meaning the date of ‘the presentation of the 
petition’ for adjudication. Ifit were to be 
so read, it would defeat the object for which 
some of the provisions have been enacted. 
For instance, take 8. 55, which is in the 
following terms: a ae 

“55, Subject to the foregoing provisions of this Act 


with respect Lo the effect of insolvency on an execu». 
tion, and with respect to the avoidance of certain 


transfers and preferences, nothing in this Act shall 
invalidate in the case of insolvency: (a) any payment 
by the insolvent to any of his.creditors;(b) any pay- 
ment or delivery to the insolvent; (¢) any transfer “by 


“surely could not be 


Their con-, | A 
` and controlling all tiie cther provisions of the statute, 


‘think I can do better. than quoté. what the 


learned. Chief Justice of the Lahore... High 
Court, Sir Shadi Lal, has said in Hém Raj v. 
Krishen Lal (1). There his Lordship said: 
“But when we compare the language ofs. 53 with 
that of 8. 54, we cannot say that the ' doctrine of 
relation back, which 'is embodied in sub-s. (7) of 
8. 28, was intended to be a universal rule governing - 


It is significant that s, 54 laysin express terms that . 
the period of three months prescribed by it for decid- 
ing whether a certain transaction amounts to a` 
fraudulent preference is to.be calculated from the 
date of the presentation of the insolvency petition. - 
Now, if the order of adjudication should, f.r all 
purposes, be deemed to have been made on the data 
on which the petition is presented, there is no reason 
why the Legislature should not have adopted the 
same phraseology in s. 5las ins. 53 .If the framers , 
of the statute intended that the terminus in boththe 
cases should be the same, namely, the date of the 
presentation of the petition for insolvency, I do nob 
understand why they ‘should -have referred, in one 
case, to the order of adjudication, and, inthe 
other case, to the presentation of the petition for 
inszlvency, for the purpose of counting the period.” . 
"See also thecase in Maung Pe v, Po Htein. 
(2), and Nagindas v. Gordhandas (3) where 

“(1) 10 Lah, 106; 111 Ind. Gag. 8; A I R 1928 Lah, 361; 
29 l’ L R 446. EoD E A 
o 6 R 193; 110 Ind. Cas. 361; A I R 1928 Rang, 

(3) 49 B 730; 88 “Ind, Cas, 941; AI R 1925 Bom. 480; 

27 Bom. L R967,-- -- e tee 
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the same view as that of the Lahore High 
Court was held. Because of that s.53 was 


amended and the phraseology used therein’ 


is now more or less the same as used ins. f4. 
I may also point out that it is an ordinary 
rule of construction that the statutecr a 
section should be interpreted according to 
its natural meaning.- As s.34 stands, there 
is nothing to show that it is to be read 
with s.28 (7). For this reasonI am clearly 
of opinion-that the doctrine of relation back 
is not to be imported into s. 34. The same. 
view is held in Official Trustez of Bengal vs 
Kissen Gopal (4), and Jamshedji Framji v. 
Pestonji Cawasjee (5). This disposes of the 
appeal and I dismissit with costs ten gold 
muhurs. I may note that I express no 
opinion on the question as to whether 
Dhanaya’'s wife has any interest in the prop: 
erty acquired by him during his coverture 
with her or bought by him at the time of 
his marriage with ker, because this question 
was not properly raised before the lower 
Court and n-t argued before us. 

Parker, J.—I1 agree. 

D. Appeal dismissed. 


(4) 34.0 W N 751; 134 Ind. Cas. 91; AIR 1930 Cal. 
459: 57 C 1210; 51C L J 392; Ind. Rul. (1931) Cal. 795, 

(5) A I R 1932 B.m. 511,141 Ind. Ces. 466; 34 Bom. 
L R 980; Ind. Ral. (1933) Bom. 95. 
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- MADRAS HIGH COURT 
Civil Revision Petition No. 1275 of 1935 
September .18, 1936 

_ Corniss, J. 
Tur SALEM MUNICIPALITY BY 17s 
COMMISSIONER—DerenpsntT—. 
PETITIONER 
= : versus 
S.G. BAKTHAVATSALU NAIDU— 
PLAINTIFE—RESPONDENT 
Madras District Municipalities Act (IV of 1884), 
8. 350—Suit against Municipality—Limitation— 
Illegal distraint of goods for taz—Whether gives 
continuous cause of action until goods are returned. 
Tha illegal distraint of goods for arrears of tax is 
not an act causing continuing injury or damage 
until the goods aie returned. Therefore, under s. 35 
of the Madras District Municipalities Act, 1:84, 
which provides that a suit for damages against a 
Municival Council in respect of any act done by the 
Oouncil’ shall be commenced within eix months after 
the date on which the cause of action arcse orin 
case of a continuing injury or damage during such 
continuance or within six months after the ceasing 
thereof, a suit for damages for illegal distraint 
must be instituted within six months from the date 
of distraint. A suit filed more than six months 
after the date but within six months of the date 
when the goods weze returned would be time-barred. 
Carcey v. Metropolitan Borough of Bermondsey (1) 
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and Harrington (Harl) v. Derby Corporation (2), re- 
ferred to.. 

C. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the find- 
ing of the Court of the District Munsif 
of Salem, dated July 15,1935 and made in 
8.0. S. No. 202 of 1935. 

Mr. P. Chakrapani Ayyangar, 
Petitioner. 

Judgment. —The petitioner isthe Salem 
Municipality. On account of soms arrears 
of ` tax the Municipality distrained a cart 
belonging to therespondent. The distraint 
was made on April 16, 1931. This dis- 
traint was declared illegal in some 
proceedings .before a Magistrate on July 
7, 1934, and the cart was returned tothe 
respondent on November 7, 1934. The 
respondent brought a suit to recover dam- 
ages for illegal distress. He gave notice 
of. the suit on October 18, 1934, and the 
plaint was filed on January 18,1935. The 
question is whether the suit is or is not 
barred by s. 350 of the Madras District 
Municipalities Act. The lower Court held 
that it was not barred, and that the res- 
pondent was entitled to damages. 


Section 350 enacts that no suit for 
damages shall be instituted against a Muni- 
cipal Council in respect of any act done 
in pursuance of the Act until the expiration 

.of one month after a notice has been deli- : 
vered at the Municipal Office stating the 
cause of action, the relief: ‘sought, and the 
name and the place: cf the abode of the . 


for the 


_intending plaintiff; and the plaint shall 


contain a statement that. such notice hag 
been so delivered. Sub-section 2 provides 
that every such suit shall’ be commenced 
within six months after the date on which 


. the cause of action arose or in case of 


a comlinuing injury or damage during such 
continuance or within six months alter the 
` ceasing thereof. Ifthe cause of action wag 
the act of illegal distress, as I think it 
was, the suit was cut oftime. The plain- 
tiff, however, has sought to get over this 
obstacle by alleging in his plaint that tne 
cause of action arose when the illegal 
seizure was made, and ‘subsequent 
days when it was illegally and wrongfully 
distrained without being returned.” In 
other words, he sought to make the ac; 
of illegal seizure a continuing injury 
until the return of the cart on November 
7, 1934. Uponthe meaning of the words 
in sub-s. 2of s.350 “in case of a conti- 
nuing injury or damage” there are available 
authorities on the meaning of the words 
‘in ĉase of continuance of injury or damage’ 


ase ca 


in -the Public. Authorities. Proteclion Act, 
1893. It is obvious that the language of 
sub-s. 2, s. 350 of the Madras Act was 
modelled upon the English Act, and there- 
fore any “authoritative interpretation of 
the ‘words occurring inthe English Act is 
of great assistance to the interpretation 
ofthe words ins, 350 of thé Madras Act. 
In Carcey v. Metrupolitan Borough of Ber- 
mondsey (1),° the ‘Lord Chancellor, Lord 
Halsbury, said that the. words ‘continuing 
injury or damage’ meant the continuance 
of the act which caused the damage and 
in Harrington (Earl) v. Deiby Corporation 
(2), Buckley, J.,- observed :— 

at “The words do not mean or to refer to a damare 
inflicted once and for all’ which continues unre- 
paired, buta new damage recurring day.by dayin 
respect of an act done, it may be, once and for all 
wé e prior time, or repeated, it may be, from day 
0 A ý 


Jn'my judgment the act. which caused 
injury to the. respondent was the Munici- 
pality’s illegal seizure of'his cart. His cause 
of action:was that illegal act: It was not 
an injury which ccntinued from the date 
of the seizure till the date of restitution. 
It follows that the respondent's suit not 


. being commenced within six.months afler- 


his “cause - of action ‘arose, it ought to have 


been dismissed. It is. accordingly dismiss- 


ed, and this Civil Revisjon Petition i is allow- 
ed with. costs throughout.. 


Petition allowed. 
A (1903 67 J F447. 
cm (LO 1Ch 207; 74 L.J ae 219; “92 L T 1537 69 
“TP 62; SL GR Sa, ATLA 


ns, 


PATNA HIGH COURT 
‘Civil Appeal No, 145 ‘of 1935 — 
_ September 2;19386 `- 
Mosamamap Noor AND “Mapay, JJ. 
NATHUNI SINGH any otakys— - 
ears rae EELU 


KHUB LAL: SINGH AND OTHERS 

4 -—PLAINTIFF8—-RESPON DENTS 

` Deeree—Ex parté decree—Refusal of petition.’ jor 
lime to compromise ` filed- on behalf.of .both parties~ 
Whether reasonable ground for restoration—Defend- 
ant ready with witnesses on previous date—Applica- 
tion for time cannot be said to be mala fide and 
medical ‘certificate cannot be rejected. 

~ Held; that.the fact thatza petition fòr. “time ` 
compromise filed,on behalf of both farties was ao 
fused, was a “reasonable ground for asking for 
restoration of the suit. oe 

. Where “the defendants were ready with their wit- 
nesées on the previous date, dn ‘application for’ ‘time 
cannot be- said to be mala -fide and will -not justify 
the summary rejecticn of “the medical - certificate 
‘vhich was'granted™by a- practitioner under, mèi chf 


“ployment of the Distriót Board, - 


Nalivwt SINGH v. KUUA LAL SINGIT (bai. Ji 


167 £6 
C. A. from the origifal order’ of: the 
Additional Sub-Judge; Darbhanga; dated 
March 30, 1935. ~ 
< Syed Safdar Imam and Me Kali 
Prasad Sukul, for the Appellant. . 
Messrs. Manohar Lal, S. N. Ray, L. K. 
Jha and P. Jha, for the Respondents.. : 
Madan, J.- This is an appeal against 
an order dismissing for default an applica- 
tion under O. IX, 1. 13,- for setting aside an 
ex parte decree. The appellants were de- 
fendants in a mortgage suit: in- the course 
of whith, on August 22, 1934, a petition for 
a month's time to compromise was filed on 
behalf of both the parties. This petition 
was rejected summarily by the Subordinate 
Judge and the plaintiffs then declared ihêm- 
selves to be ready to proceed with thé suit,- 
while the appellants were not ready. . The 
Subordinate Judge then heard the plaintifs 
and decreed the suit ex pirte the next day. 
The application for setiing aside the decree 
was filed within time on September 19, and on 
March 18, after some adjournments, the 


-eppéllants were ready -with their witnesses 


“while the opposite paity applied ' for time. 
‘March 30 was fixed, and on` thate date, a 
medical: cert ficate was [led to the elect 
that Kiilu Singh, who was one of'the 
appellanis and was looking after the appel- 
lants’ cese, was suffering frcm dyspepsia 
and could not attend the Court. The Jearn- 
ed Subordinate Judge summarily rejected 
this petition and dismissed the application, 
and the appellants avei now come before 
“this Court:. `. 

In this case thera: are a Anan 
tavourable to the-appellants, as the order- 
sheet shows thal the appellants. were ready 
with theif witnesses‘on the previous date, 
which makes it less easy to hold that their” 
application for time on March 30, was mala 
fide crto justify the summary: rejection ` of 
the medical certificate which'was granted by 
a ‘pr actitioner under the employment of the 
District Board. Also” it appears that the 
apPellanis had reasonable ground for asking 
for the restoration of-the suit, namely, that a 
pee for time’ to cumpremise ‘tiled on 

ehalf of both the parties was réfused. ln. 
the circumstances we think it proper to 
dllow this appeal, as well as-the applica- 
tion under O. IX, r. 13, and to set aside 
the ex. parte decree in. its entirety:, parties 
will bear their own costs in:this Court. 

“ Moehammad Noor, Ji—I agree. : .- 

we l E Appeal allowed, 


a we, S “ u - G ‘ 
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LAHORE .HIGH COURT.... 
First Civil Appeal No. 74 of 1935 
June’ 4, 1936 - | 
l Acua HAIDAR, J. j 
OFFIOIAL RECEIVER, GUJRANWALA 
AND OTHERS — APPELLANTS 


9 WETSUS 
ABDUL WAHID AND ANUTHER—OBJECTORS 


AND aNOTHER—INS?LVENT — RESPONDENTS. 


f Award—Admissibility—Unregistered award, if 
inadmissible in evidence. / 
An award does not become inadmissible in evi- 


dence on the ground of its being unregisfered. 

Wazir AK Khan v. Mahbub Ali (1) and Mangalt 

Prasad v. Babu Ram (2), relied on. : 
F.O. A. from an order of the District 


Judge, Gujranwala, dated February 20, 
1936. . 


Messrs. Shamair Chand and Parkash 
Chandra, fcr the Appellants. 

Mr. Barkat Ali, for the Respondents. 

dJudgment.— This appeal is against the 
order vf the Insolvency Judge who allowed 
certain objections under the provisions of 
s. 4, Provincial Insolvency Act. The fol- 
lowing pedigree table is sub-joined for 
facility of reference : 


ILAM DIN Ramzan=Musammat 
Karm Bibi, 
Guardian of 
respondents 
Nos. Land 2. 
Mehraj Din = Musammat Rehmat Bibi. 
{ (insolvent) 
_ vraspondent 
No. 3 
are 
Abdul Wahid Ghulam Fatima 
minor, minor, 
(respondent respondent 
No.1. No. 2 


The Yproperiy admittedly; belonged to 
Musammat Rehmat Bibi who had inherited 
it from her father. Musammat Rehmat Bibi 
was the wife of Mehraj Din, insolvent. 
On October 7, 1926, Mehraj Din and Musam- 
mat Rehmat Bibi executed a mortgage of 
the Gujranwala property in favour of one 
Sardari Lal for a sum of Rs. 2,000. It 
may be mentioned in passing that at this 
date Mehraj Din had no right whatsoever 


in the property which had been mortgaged - 


as Musammat Rehmat Bibi was alive. 
Musammat Rehmat Bibi died on May 18, 
1927, leaving her surviving Abdul Wahid, 
respondent No. J, and Ghulam Fatma, 
respondent No. 2, her minor childrens hor 
husband Mehraj Din, respondent No. 3 
and Musammat Karm Bibi, her mother. 
Under the Muhammadan Law the husband, 
` Mehraj Din, would inherit one-fourth share 


163—63 & 64 
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in the property left by Musammat Rehmat 
Bibi. It appears that Mehraj Din at one 
lime contemplated a second marriage and 
had lost in business too. Musammat Karm 
Bibi, the mother of Rehmat Bibi and the 
grandmother of the two minors, Abdul 
Wahid and Ghulam Fatma, naturally be- 
came apprehensive about the property of 
the minors. On April 2; 1928, Musammat 
Karm Bibi and Mebraj Din referred their 
disputes and differences to the arbitration 
of a Pleader Mir Hussain Bakhsh. The 
reference is Ex. O. A. In pursuance of 
this reference, the arbitrator delivered his 
award Ex. O.B. on April 17, 1928. Under 
this award Musammat Karm Bibi was 
directed to pay the amount due under the 
motigage dated. October 7, 1926. Jt may 
be observed here that the mortgagee could 
proceed against Mehraj Din and claim the 
mortgage money from him at any rate 
under personal covenant. As a result of 

-ihe award Mehraj Din was protected from 
any possible claim by the mortgagee and 
the amount due under the mortgage was 
paid by Musammat Karm Bibi from her 
own pocket without any recourse to the 
-minors’ properly. On his side Mehraj Din 
relinquished all his rights of inheritance in 
his wife’s property. Mebra] Din was de- 
elared an insolvent on March 9, 1934, and 

Official Receiver proceeded to take 

‘the property in dispute treat- 
ing it as the assels of Mehraj Din. The 
minors filed objections claiming that the 
property was theirs and could not, there- 
fore, be treated as the assels of Mehraj 
Din. This objection prevailed and the 
Official Receiver has come up to this Court 
in appeal. 3 
Te wan suggested by Mr. Shamair Chand, 
Counsel for the appellant, that all proceed- 
ings relating to the reference to arbitra- 
tion and the award were collusive and 

fraudulent, Counsel even went to the 

length of arguing that Mir Hussain Bakhsh, 

Pleader, was also involved init and that 

there was. evidence that he was not a man 
of good. and reliable characters I do not 

the slightest justification for 
imputing aby improper conduct to the 

Pleader.. The evidence in the case has been 
read to me. Mir Hussain Bakhsh himself 

“went ‘into the witness box and not a single 
question was put to him, throwing any 
doubt upon his bona fides and honesty. 
The remarks of the Gounsel, therefore, cast- 
ing aspersions upon the honour and 
character of Mir Hussain Bakhsh in his 
absence were wholly uncalled for and 


possession of 


hy Macaulay. I, therefore, consider that 
tLe erbitratioh proceedings were regnlar 


Jin every way and under the award Mehraj 
. Din .relinquisi.ed for consideration all his 


ra 


‘that fora long series cf years ihe minors - 


claims in the property in suit in favour of 
the objectors. 

It is further to be noted that a number 
of dccuments have been prcduced showing 


. had been realising the rents and profits of 
‘the property in suit. An-objection was 


raised by Mr. Shamair Chand for the 


‘ appellan's that the award was inadmis- 


. sible in evidence because it was unregis- 


tered. I do not think there is any force 
in this contention. The point is’ fully 


: covered by Wezir Ali Khan v. Mahbab (1) 


- which was followed by a Division Bench of 


-the Allahabad High Court in Mangali 


- (1929) A L J 393, 


Prasad v. Babu Ram (2). In my opinion 
the Ccurt below was fully justified in ac- 
cepting tke objections cf the minors res- 


` pendents, namely Abdul Wahid and Mu- 


sammat Ghulam Fatma, and in holding 
that the Official Receiver could not pro- 
ceed against {he prcperty in dispute. The 


appeal, therefore, fails ard is dismissed 


with costs, 


Ne- Appeal dismissed.. 
(1) 10 P R 1917; 22 Ind, Oas. 412; A I R 1914 Lah, 


, 238; 134 P L R 1914; 161 P W R INA 


(2) 51 A 659; 116 Ind. Cas, 875; A I R 1929 All. 365; 





MADRAS HIGH COURT. 
Full Bench 
Civil Revision Petition No. 2001 of 1934 
November 17, 1936 
VABADACHARIAR, BURN 4ND 
PANDRANG Row, JJ. 
Tun BOARD or COMMISSIONERS 
for THE HINDU RELIGIOUS ENDOW- 
‘ MENTS, MADRAS—PETITIONER 


versus ' 
P. V. R. RATANASAMI PILLAI AND 
OTHERS—RESPONDENTS 
-Madras Hindu Religious Endowments Act (I of 


` 1927)—Amending Act of 1930, changing definition 


~- of ‘excepted temple'—Temple once held to be an ez- 


-cepted temple under the old definition, whether -can 


` „ be treated as non-excepted temple after new Act— 
- Retrospective effect — Vested rights—Finality of 


orders. 

- Where under the Madras Hindu Religious Endow- 
ments Act of 1927, a certain temple was held by the 
Endowments Board to be an excepted temple but 


the definition of this expression was altered by an . 
-~ Amending Act of 1930 andthe Endowments Board 


thereupon made an order that according to the new 
definition the temple was not an excepted temple, 
but the order of the Board was set aside by the 
“District Judge on the ground (i) that the former 


“498°. BoA of Huw: BLI. enbow:, MADHAS-D. RATANASAME pritat. (MADR.) 167 £6 
“reminded me of the Advccate immortalised 


decision of the ‘Board had become "final and (iù 
because the Amending Act cannot be given retres- 
pective- effect: 

Held, that the first ground was untenable and the 
second ground was also not tenable as there was 
really no question of any vested right being affect- 


‘ed in any sense known to the general law, but only 


a grouping of temples in one manner at a paiticu- 
lar stage of legislation and in a different manner ata 


- later stage. Rajagopala Chettiar v. Hindu Religious 


Endowment Board (1), overruled. _ . 
- C. R. P. under s. J15 of Act V of 1908, 
praying the High Court to revise tke 


-order of the District Court of West Tan- 


jore at Tanjore, dated August 21, 1934, and 
madein QO. P. No. 221 of 1933. 

Mr. P. L. Rajamannar, for the Petitioner. 

Mr. K. V. Srinivasa Aiyar, for the Res- 
pondents. 

Varadacharlar, J.—This is a revision 
petition asking this Court to revise the 
order passed by the District Judge of West 
Tanjore on an application presented to 
him under s. 84 ofthe Madras Hindu Pe- 
ligious Endowments Act. The point raised 
in ths case has been decided by Cornish, J., 
adversely to the Board, in another’ case 
Rajagopala Chettiar v. Hindu Religious 
Endowments Buard (1); as the correctness 
of that decision was challenged on behalf 
of the petitioner, this case has been direct- 
ed to be posted before this: Bench for 
detérminaticn of the question. 


The Hindu Religions Endowments Act 
of 1927, defined an “Excepted temple” in 
certain terms in cl. 5 of s. 9. By an Amend- 
ing Act of 1930 a new definition has been 
substituted. Sometime in 1927 the temple 
to which this application relates was held 
by the Board to be an ‘Excepted temple’ 
within the meaning of the definition as. ~ 
it stood in the Act of 1927. After the. - 


, Amending Act of 1930 had been passed»: 


the Board has held that according to the** 
new definition this temple is not an- ex- 
cepted temple. Against this latter deci- 
sion of the Board the trustees of the temple 
filed the application out of which the 
present revision petition arises. The 
learned District Judge set aside the order 
of the Endowments Board on the grounds 
(1) that the former decision of the Board 
has become final and (2) that the Amend- 


“ing, Act IV of 1930, cannot take away 


the right acquired by the trustees under 
that decision as there are no words esi 
pressly declaring the Act retrospective. ` 
The argument that the former decision ` 
has become final could not be and was not 
seriously pressed. In the nature of things 
. (1) 40 L W 288; 152 Ind. Gas. 386; A I R 1934 Mad, 
555; (1934) M W N 1125;7R M229, : 
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the Board could have givem a decision 
in 1927 only with reference to the defini- 
tion as it then stood and the finality 
attached by s. 84, to such a decision can 
also have relation only to that definition. 
Properly understood, the decision merely 
means that the institution was an except- 
‘ed temple within the meaning of Act II 
of 1927. It cannot be suggested that it 
is not open to the legislature to vary that 
definition. On such variation, the question 
for determination will be whether the 
institution is an excepted temple within 
the meaning of the new definition. A 
decision that an institution satisfies a par- 
ticular definition cannot certainly mean 
a decision that it must satisfy the new 
definition. 

“On behalf of the respondents, more 
serious reliance has therefore been placed 
‘upon the argument that by reason of the 
former decision the trustees had acquired 
a vested right which could not be affect- 
ed by the amendment of the law, in the 


-absenca of words in the Amending Act 


making the amendment retrospective in 
its operation. It is this contention that 
receives support fronthe decision of our 
learned brother Cornish, J. in Rujagopala 
Chettiar v. Hindu Religious Endowments 
Board (1). The mutter has been argued 
at some length oa behalf of the respond- 
ents and we have carefully considered 
the decision of the learned Judge. We 
ave come to the conclusion that there 
isno scope here for the application of 
the rule against restrospective operation, 
because, there is really no question of any 
interference with a vested right or im- 
. Pairing obligations which have come into 
.- existence under a previous state of the law. 


ae ` There is nothing like a recognised legal 


` right or category of right known to general 
Jurisprudence that is connected by the 
expression “excepted temple.” It was 
merely a grouping or classification adopted 
by the legislature in 1925 as a convenient 
method of referring toa certain class of 
temples witha view to lay down certain 
ales in relation thereto in the body of 
the Act. No doubt as long as the Act 
‘stood in that form, temples which fell in 
the category of excepted temples were 
intended to be dealt with in a particular, 
way and temples comprised in the cate- 
gory of non-excepted temples were intend- 
ed to be dealt with in another way. But 
it does not seem to us reasonable tə 
-suggest that there was a kind of guarantee 
‘hat, once the legislature has thought fit. 
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to say that a particular temple will be 
dealt in a particular manner, it should 
never afterwards be dealt with in a 
different manner. There is no question 
in the present case calling for the deter- 
Mination of the rights and liabilities of 
parties in respect of any acis donealready, 
3. e. during the time the old Act was in 
force. The question is merely what is 
to be the method of supervision over the 
particular temple after the amendment 
has come into force and what are its 
liabilities in the fnturein the matter of 
contribution and so on. The cases re- 
ferred to in the judgment of Cornish, T. 
namely, Lemon v. Mitchell (2), and Delhi 
Cloth and General Mills v. Income Taz 
Commissioner, Delhi (3), as well as the deci- 
sions in Ramakrishna Chetty v. Subraya 
Iyer (4) and Thirumalaisami Naidu v. 
Subramanian Cheitiar (5), which were cited 
in the course of the arguments before 
us are not in our opinion applicable here. 
They clearly relate to rights which had 
accrued to parties under the previous 
state of the law and we have no doubt 
that the general principle of construction 
in such cases is that a vested or accrued 
right is not prima facie affected by a change 
of the law in the absence of express 
words or necessary implication to the 
contrary. But as we have endeavoured 
to show, thers is really no question of 
vested right in any sense known to the 
general lawhere but only a grouping of 
temples in one manner at @ particular 
stage of legislation and in a different 
manner aba later stage of legislation. 

We are accordingly unable to follow the - 
decision in. Rajagopala Chettiar v Hindu 
Religious Endowments Board (1). We are . 
of opinion that the learned Dis.rict Judge , 
was in errorio thinking that the order. 
of the Board was erroneous on the grounds . 
given by him in para. 5 of his judgment. | 
The order is accordingly set aside and the 
case remanded to the District Court to be 
dealt with on the merits. The costs of . 
this revision petition will be costs in the 
cause, 

A : Order set aside. 

(2) (1912) A C 400; 8L LJ PO 173; 108 L T 359; 28 
TLR 282. g 
(3) 54 IA 421; 198 Ind. Cas 158; A I R 1927 PO 
242; 25 A LJ 984; 47 O L J 1; 32 O WN 237; 53M LJ 
819; 8 P LT 721; 4 OW N 1053; 30 Bom. L R 80; 27 


LW 179; (1928) M W N 95; 29P L R 37 (P O). , 
(4) 33 M191; 18 Ind, Cas. 64; 2: M L J 53; (1913) M 


W-N 303. 
(5) 40 M 1009; 45 Ind. Cas. 109; A LR 1918 Mad 333, 


~ 
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f NAGPUR HIGH COURT ' 
Criminal Revision Application No. 250 
of 1936 
September 22, 1936 
GRILLE, J. 

NAGARMAL RUDMAL AGARWAL— 
APPLICANT 


versus 
RUDMAL GANGABISAN AGARWAL 


__, AND OTHERS—Opposits Party 
Criminal Procedure Code (Act V of 1898), s. 145— 


Magistrate discharging parties claiming to be in 


Possession on the ground they claim only as tenants 
—Legality of—Tenants in possession, if necessary 
parties to dispute under s. 145, 

The essence of proceedings under s. 145 of the 
Criminal Procedure Code, is the determination of 
the question as to who is in possession, Although a 
Magistrate is entitled to rescind a preliminary 
order under s. 145 if heis satisfied that no likeli- 
hood of a breach of the peace exists, but in dis- 
charging parties to the proceedings who claim to 
be in possession, on the ground that they claim to 
be in possession as tenants only and are, therefore, 
net necessary parties, the Magistrate is acting with 
great irregularity and in a manner not contemplat- 
ed by the provisions of the section, He is in fact 
envisaging a decision on the question who has the 
right to possession, which is a matter fora Civil 
Court and not fora Oriminal Court at all. To say 
that tenants in possession are not necessary parties 
is to preclude persons who claim to be in posses- 
sion from giving evidence that they are in posses- 


BIOD, 

Cr. Rev. App. of the order of the 
Ccurt of the Additional Sessions Judge, 
Akola, dated June 4, 1936,in Cr. R. No. 27. 
of 1936, confirming -the preliminary order 
a a Court 4 ane Magintrale, First Class, 

amgaon, dated February 20, 1936, in Cr. 
O. No.3 of 1936. esata 
r. W. B. Pendharkar, for the Applicant. 

Mr. W. R. Puranik, for the Gg 
Party. 

Judgment.—The applicant in revision 
laid a complaint under s. 145 of the Criminal 
Procedure Code in the Court of the Magis- 
trate, First Olass, Khamgaon. The Opposite 
party consisted of Rudmal and Shankarlal, 
who are respectively the father and the 
brother of the applicant, and two other 
persons, B. B. Shekdar and P. 8S. Shekdar, 
who are tenants of the non-applicant No. 2 
Shankerlal. A preliminary order was passed 
and the parties were directed to file their 
written statements. They did soon February 
19, 1936, and on the following day the 
Magistrate passed the following order :— 

“In this case the dispute regardiug the ownership 
of the house is between Nagarmal on the one 
hand and his father Rudmal and his brother 
Shankarlal on the other. Messrs. Shekdar brothers 
who are merely tenants cn behalf of non-applicant 
eres are ran agen involved in this case. 

rcpriety in maki 
cese. I, hera discharge Sean pee call 


on them to adduce their evidence. The applicant 
and uon-applicants are informed.” ? 

The order-sheet of that date also contains 
the following entry : f 

“Messrs. Shekdars are only tenants and this is 
a fight between two brothers. I need not keep 
them bound as no evidence is necessary from them. 
They are discharged; order passed.” 

An application in revision against this 
order discharging two of the non-applicants 
was filed in the Court of the Sessions 
Judge, who declined to interfere, giving a8 
his reason for the decision that, although 


‘the *non-applicants Nos. 3 and 4 claimed 


to be in possession of a portion 
of the house in question, they did not 
claim such possession in their own right, 
but only as tenants of Shankerlal, and 
that accordingly they were not nevessary 
parties to the proceedings. Revision of the 
Magistrate's order and of the Sessions 
Judge’s decision is now sought in this 
Court. 

The application must succeed. The 
essence of proceedings under s. 145 of the 
Criminal Procedure Code is the determin:- 
tion of the question who is in possessions 
No doubt, as kas been argued by the 
learned Standing Counsel for the Crown, 
a Magistrate is entitled to rescind a pre- 
liminary order under s. 145 if he is satisfied 
that no likelihood of a breach of the peace 
exists, but in discharging parties to the 
proceedings who claim to be in possession, 
on the ground that they claim to be in 
possession as tenants only and are, there- 
fore, not necessary parties, the Magistrate 
is acting with great irregularity and ina 
manner not contemplated in the provisions 
of the section; he is in fact envisaging a 
decision on the question who has the right 
to possession, which is a matter for a Civil 
Court and not for a Criminal Court at all. 
To say that tenants in possession are not 
necessary parties is to preclude persons 
who claim to be in possession from giving 
evidence that they are in possession; and 
although, if the matter were decided without 
their being made parties, the decision 
would be binding on them if they are 
made aware of the decision in respect 
of the property in dispute, it is not un- 
natural that they might assume that if 
they had been discharged from the pro- 
ceedings, the decision would not be bind- 
ing on them, and the likelihood of a breach 
of the peace, which the section is designed 
to obviste, would not be removed. The 
Magistrate, further, has placed bimself in 
the position of reaching a decision whereby 
he might have tohold that the persons in 
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possession were those whom he had dis- 
charged from the proceedings, persons 
indeed whom the Additional Sessions 
Judge has stated to be actually in posses- 
sion. Whatever the rights of the contes- 
ting brothers in this dispute, persons 
admittedly in possession of the disputed 
property are necessary parties tothe pro- 
ceedings, whatever the length of their 
possession may tbe or the source from 
which it is derived. The order of the Magis- 
trate, discharging the non-applicants 
Nos. 3 and 4from the proceedings, is acebrd- 
ingly set aside. 

N. Order set aside. 


LAHORE HIGH COURT 
Civil Reference No. 66 of 1935 
May 14, 1936 
TEK CHAND, J. 
Frem JHANDA RAM-WADHAWA RAM— 
DHEORER-HOLDER — PETITIONER 


versus 
ALLAH YAR-—JUDGMENT-DEBTOR—OPPOSITE 


ARTY 

Limitation Act (IX of 1908), s. 14—Good faith— 
Deputy Commissioner wrongly and without sufficient 
care moving Subordinate Judge— Held, s. 14 does not 
apply and time cannot be excluded- Punjab Aliena- 
tion of Land Act (XIII of 1900), s. 21-A—High 
Court, tf can extend time prescribed therein. 

Where the Deputy Commissioner moved the Senior 
Subordinate Judge under s, 21-A, Punjab Aliena- 
tion of Land Act, to set aside the order of the exe- 
cuting Oourt without explaining why he did so and 
it appeared that if the slightest care and atten- 
tion had been bestowed on the matter, it would 
have become clear that the only Court .Which had 
jurisdiction to set right the alleged érror of the 
executing Court was the High Court: 

Held, thatthe proceedings inthe Court of the 
Ssnior Subordinate Judge were not prosecuted in 
‘good faith’ and the time spent there could not be 
excluded. 

The provisions of s. 21-A, Punjab Alienation of 
Land Act, are mandatory, and do not confer any 
power on the High Court to extend the time pre- 
scribed therein for meking the application. 
Katara v. Bhai Arjan Singh (1), relied on. 


O. Ref. from reference of the Officiating 
Deputy Commissioner, Jhang, dated Sep- 
tember 13, 1935. 

Mr. J. L. Kapur, for the Petitioner. 

Mr. Allah Yar, in person. 

Order.—Counsel for the decree-holder 
raises a preliminary objection that this 
petition for revision by the Deputy Com- 
missioner, Jhang, under s. 21 A, the Pun- 
jab Alienation of Land Act, is time-barred 
inasmuch as the order of the Subordinate 
Judge complained of was passed on Feb- 
Tuary 1, 1935; the matter admittedly 
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came to the notice of the Deputy Com- 
missioner on February 6, 1935, and the 
revision was not submitted to this Court 
till September 13,1935. Under s. 21-A 
the period prescribed for moving the High 
Oourt is two months from the date upon 
which the Deputy Commissioner is “inform- 
ed” of the decree or order which has been 
passed. The provisions of that section are 
mandatory, and do not confer any power 
on the High Court to extend the time pre- 
scribed therein for making the application: 
Katara v. Bhai Arjan Singh (1). Section 5, 
Limitation Act, has not been extended to 
local and special laws by s. 29 of that Act (as 
amended in 1922) and is, therefore, inap- 
plicable. The only question for consider- 
ation is whether the time, during which the 
Deputy Commissioner's application remain- 
ed pending before the Senior Subordinate 
Judge can be excluded under s. 14, Limit- 
ation Act which has been made applicable 
to special and local laws by s. 29. That 
section, however, would apply only if it 
can be shown that the proceedings in the 
Senior Subordinate Judge's Court were 
prosecuted by the applicant in ‘good faith’. 
a s. 2 (7), Limitation Act, it is laid down 
that : 


“Nothing shall be deemed to be done in ‘good faith’ 
which is not done with due care and attention”. 


.. The Deputy Commissioner in his report 
has not explained as to why he moved the 
Senior Subordinate Judge under ts. 21-A, 
Alienation of Lani Act, to set aside tha 
order of the executing Court, to which ob- 
jection is being taken. Obviously no ap- 
peal against that order lay to the Senior 
Subordinate Judge, and if the slightest 
‘care and attention’ had been bestowed on 
the matter, it would have become clear that 
the only Court which had jurisdiction to 
set right the alleged error of the executing 
Court was the High Court. I am, therefore, 
unable to hold that the proceedings in the 
Court of the Senior Subordinate Judge had 
been prosecuted in ‘good faith’ and the 
time spent there can be excluded. I sustain 
the preliminary objection and reject the 
application as time-barred. There will be 
no order as to costs. | 
N. | Application rejected. 

(1) 200 P L R 1911; 11 Ind. Gas, 34; 158 P W R 
1911. 
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_ . NAGPUR HIGH COURT 
Civil Revision Application Nc. 20-B 
. of 1935 
, August 19, 1936 


eee | PoLLOOK, J. 
GHANSHYAMDAS BALKISAN MARWADI 

: —APPLICANT 

raves versus 

= SHEOKISANDAS—Oppositg Party 
` Civil Procedure Code (Act V of 1908), O. XXI, 
r. £9, 8.115—Person advancing part of considera- 
tion for mortgage has no interest in mortgage decree 
“and cannot object to attachment—Revision—Other 
“remedy open—High Court will interfere if thereby 
~ litigation will be shortened. 

In execution proceedings, benamidars are not ordi- 
narily recognized. A person by advancing money for 
a mortgage does not become a mortgages, nor does 
he become a decree-holder in the decree passed in 
the mortgage suit. If he wishes to have the rights 
of the mortgagee’ or decree-holder, he should see 
that his name is entered in the mortgage-deed or 
that he is joined as a party in the mortgage suit. 
He has no interest in the decree and cannot object 
to its attachment. Co-Operative Town Bonk of 
Fadigon v. S. V. K.V. Raman Chettyar (1), distingu- 
ished. nee 

Ordinarily the High Court ought not to interfere 
in revision when another remedy is open to the 
applicant; but where the order ofthe lower Court 
is obviously wrong, it is open to the High Court to 
interfere in revision if litigation will thereby be 
shortened. Haji Dewan Sujat Ali Khan v.. Bhao 

~ Singh (2), relied on. . . - 

` ©. Rev. App. against the order of the Court 

ofthe Sub-Judge, First Class, Khamgaon, 

dated November 17, 1934, in M. J. O No. 87 
uf 1933, in Ex. Case in C B. No. 39027, 

dated August 1, 1930. 

Messrs. A. V. Khare and W. B. Pen- 
dharkar, for the Applicant. : 

Mr. W. W. Bhole, for the Non-Applicant. 

Order—The applicant Ghanshaymdas, 
in execution of a decree that he had 
obtained against Nandlal and Daudas, 
attached a mortgage decree obtained by 

Nandlal and Daudas against certain other 

persons in Civil Suit No. 7 of 1924.Prem- 

sukhadas, who is now represented by 
the non-applicant Sheokisandas, objected 
to the attachment of the mortgage decree 
on the ground that he had a 1-4th share 
in that decree and asked that this 1 4th 
share should be released. The lower Court 
held that he had a 1-4th share in the 
decree end released it. Ghanshyamdas has 
now epplied fcr revision of that, order. 
Premsukhdas apparently advanced 
Rs. 3,750, which was one-quarter of the 
consideration for ihe mortgage, and has 
since been paid one-quarter of what has 
been recovered frcm the mortgagor. Assum- 
ing tLat to be correct, he has even so no 
right to execute the mortgage decree. The 
decree can be executed only by the decrees 
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‘been decided with material irregularity, 
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_ holder, who is defined in s. 2 (8) of the 


Civil Procedure Code, subject t) this that 
the transferee `of- the decree can ‘apply 
under O. XXI, r. 16, to be allowed to execute 
the decree. In execution proceedings 
benamidars are not ordinarily recognized. 
The objector Premsukhadas has no rights 
whatever under the decree, and, therefore, 
under O. XXI, r. 59, Le has, in my opinion 
no interest in the decree. The decision 
in Co-operative Town Bank of Padigon v. 
S. V. K. V. Raman Chettyar (1), is clearly 
distinguishable because there the persons 
in whose favour the case was decided, was 
a transferee of the decree. A person by 


advancing money for a mortgage does not 


become a mortgagee, nor does he become 
a decree-holder in the decree passed in 
the mortgage suit. If ke wishes 10 Lave 
the rights of the mortgagee or decree- 
holder, he should see that his name is 
entered in the mortgage-deed or that he is 
joined as a party in the mortgage suit. If 
a man advances money to A in order 
that A may advance it to B, he does not 
thereby obtain any right inthe bond that 
may be executed by B in favour of A. Here 
Premsukbadas had no interest in the 
decree attached and had, therefore, ‘no 
right to object to the attachment. 


; ‘I has been urged that as the applicant 
has the remedy open to him of bringing 


a suit under O. XXI, r. 63, this applicati n 


in revision should not be considered. I 
agree that ordinarily this Court ought not 
to interfere in revision when another remedy 
is open to the applicant; but where the 
order of the lower Court is obviously wrong; 
it is open to this Court to inteifere in 


revision if litigation will thereby be shorten- 


ed. This was the view . taken by 
Findlay, J. C. in Haji Diwan Sujat Ali 
The case has 


because the lower Court has assumed that 
the objecior had an interest in the decree 
merely because ke had advanced money 


‘for the mortgage; at. least the lower Court 


Las allowed the objection on the ground 
that the objector had advanced money for 
the mortgage. Thereis no decision of the 
precise point whether the objector had any 
share in the decree. 
objector had no share and that, therefore, 
the objection should have been dismissed. 


(1) 5 Rang, 595; 106 Ind. Cas, 853; 6 Bur. L J 221; 
A TR 1928 Rang. 25. 
3 D. I R 1827 Nag. 2&6; 103 Ind. Cas. 12; 10-N L. 


It is clear that the | 
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The applicaticn for revision is, therefore, 
allowed with cos‘s in both Courts. Counsel's 
fee Rs. 30, l 
ON : Application allowed. 
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MADRAS HIGH COURT ` 
Civil Revision Petition No. 1343 of 1934 
September 2P, 1936 
HoRWILL, J. 
MUTHU Ke. Ar. PL. ARUNACHALAM 
CHETTIAR—PETITIONER . 


VETSUS 
KALAYAPPA CHETTIAR AND ANOTHER— 


RESPONDENTS - 

Civil Procedure Code (Act V of 1908), s. 73 —Rateable 
distribution—'Same judgment-debtor’— Decree against 
Hindu father alone and decree against father and 
son, whether decrees against same judgment-debtor. 

A decree obtained against a Hindu father alone 
and a decree obtained against the father and his 
son cannot be deemed to be decrees against the same 
judgment-debtor for the purpose of s. 73, Civil Pro- 
cedure Code, where the son has not even been 
made a party to the execution proceedings and there 
is nothing to show that the decree obtained against 
the father was a debt binding on the son. á 


O. Rev. P. under ss. 115 of Act V of 1908 


- and 107 of the Government of India Act, 


praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Dindigul, dated April 23, 1934, and made 
in E. A. No. 153 of 1934 in E. P. No. 163 
of 1933 in O. 8. No. 34 of 1932. 

Messrs, C. S. Venkatachari and P. S. 
Sivagapani Ayyangar, for the Petitioner.. 

r. T. P. Gopalakrishna Ayyar, for the 

Respondents. 


Judgment.—The respondents in this 
petition attached the whole family prop- 
erty of the father and son before judg- 
ment. A decree was obtained and the 
property was subsequently brought to sale 
and the purchase money deposited in Court. 
The father became insolvent and the 
father’s share of the proceeds were handed 
over tothe Official Receiver. Because the 
son's share had already been attached, the 
father had no power over the son's share 
of the property and so the Official Receiver, 
however, was ‘allowed to take only the 
father’s share of the. proceeds. The peti- 
tioner, who obtained a decree against the 
father on a promissory note debt, has 
filed a petition for rateable distribution. 
The Subordinate Judge of Dindigul held 
that the petitioner could not be granted 
this relief. 

The argument cf the learned Advocate 
for the petitioner is that as the son is 
liable for his father’s debt, it is not neces- 
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sary. for him to add the son as a party to 
execution proceedings against the family 
property and that his decree against the 
father. must be considered to be a decree 
against the son also and that he can, 
therefore, execute his decree against the 
son’s share of the family property. Section 
73 only applies to execution of decrees 
against the same judgment-debtor: but 
I have been referred to a Full Bench: 
decision in Ramakrishna Chettiar v. Vis- 
vanatha Chettiar (1), tothe effect that the 
words “same judgment-debtor’’ must not. 
be construed too strictly. There, one 
creditor obtained a -decree against: the 
e father and then after his death added his 
two sons as his legal representatives, and 
second creditor obtained a decree against 
the sons of the father after the father’s 
death. It was held thatin fact the decrees 
were against the estate of the deceased 
father and that it made no difference that 
in one case the name of the father was 
given and in the other the name of the 
sons. Jn the case under consideration, the 
respondent has a decree against the :son — 
as well as the father, whereas the peti- ` 
tioner has a decree against the father only. 
In his execution petition, the petitioner 
did not even make the son a party on 
the ground ‘that he was liable for his 
. father’s debts, and we do not even know 
that the decree was obtained against the 
father fera debt binding onthe son. In 
these circumstances, I am not satisfied that 
decree of the petitioner can be considered 
to bea decree against the son also, which 
alone would‘ entitle him to rateable dis- 
tribution. i A 
The petition is, therefore, dismissed with 
costs. i 
A Petition dismissed. 
(1) 69 M LJ 711; 159 Ind. Cas. 501; A I R 1936 Mad. 
ani CUIR AE WY N 960; 42 LW 835; 59 M 93; 8R M 
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LAHORE HIGH COURT 
Civil Reference No. 4 of 1936 
June 11, 1936 
AppIson AND ABDUL RASHID, JJ. i 
' Messes. BADRI SHAH-SOHAN LAL— , 
PETITIONERS 


- versus. 7 j 
COMMISSIONER or INCOME-TAX— 
i . . Oppcsive Party i 
` Income Tax- Act (XI of 1922), s. 24—Loss incur- 
red-in transaction not part of asseesee's business, 
cannot be deducted from profits. he A 
` The assesséo purchased from his debtor a ‘piecg 
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of land for the amount of debt plus further 
Rs. 9,497. A deficit of Rs. 6,403 subsequently 


materialised in respect of this Rs. 9,497 by reason 
of a decree which converted the purchase into mort- 
gage forthe original debt and assessee was ranked 
as an unsecured creditor onthe debtor being dec- 
lared insolvent : 
` Held, that the purchase of a part of the land for 
Rs, 9,497 didnot arise out of the money-lending 
business and any loss suffered by the asgessee in 
respect of this purchase cannot be regarded as 
expenditure incurred solely for the purposes of 
earning profits or gain in money-lending business. 
Section 24 did not apply and theloss of Rs. 6,403 
incurred by the assessee asa result ofthe purchase 
of land by him, was not deductible from profits 
under any provision of the Income Tax Act. 
C. Ref. from the Commissioner of Income- 
- tax, Punjab, North-West Frontier and Delhi 
Provinces, Lahore. | | - 
` Mr. Kirpa Ram Bajaj, for the Petitioners. 
Messrs. J. N. Aggarwal and F 
Aslam Khan, for the Opposite Party. 
Abdul Rashid, J.—Tbe Commissioner of 
Inccme-tax, Punjab, has referred the follow- 
ing question of law for the decision of this 
Court unders. 66 (2), Income Tax Act: 
. “The agsessee having purchased from his debtor 
a piece of land for the amount of debt, plus further 
Rs, 9,497, a deficit of Rs. 6,03 having subse- 
= quently materialised in respect of that Rs. 9,497 
~ py reason of a decree which converted the pur- 
-chase into mortgage for the original debt, and 
ranked the above balance with unsecured debts of 
the debtor declared insolvent, is the deficit to be set 
off against the assessed profits, whether as expen- 
diture under s. (10) (2) (tz) read with s. 13, or as 
loss of profits under s. 24 of the Act ?” 


The assessee is a bullion dealer and 
money-lender of Gujranwala. In 1934-35 
he was assessed on a total income of 
Rs. 20,549, out of which Rs. 14,673 represent- 
ed his profitsin business. Rm 8,503 were 
due from Messrs. Shiv Dayal-Amin Chand 
to the assessee in May 1928. The debtors 
sold their land for a sum of Rs. 18,000 to the 
assessee on May 28, 1928. This sum of 
Rs. 18,000 was made up of Rs. 8,503 due 
_from the vendors to the vendee, and an 
advance of Rs. 9,497 made by the vendee 
tothe vendors. The assessee paid this 
sum in cash to Messrs. Shiv Dayal-Amin 
Chand. At the time of this sale, however, 
insolvency proceedings were pending 
against Shiv Dayal-Amin Chand. On Octo- 
ber 5, 1931, the learned District Judge pass- 
_ ed an order converting the above-men- 
‘tioned sale into a mortgage without posses- 
sion for Rs. 8,500. As regards the balance 
‘of Rs. 9,497 the learned District Judge 
ordered that the assessee shall rank as un- 
secured creditor and sball have to prove 
_ his claim. Upto May 1933, the assessee 
received -from tke Official Receiver the 
amount of the original debt amounting to 
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Rs. 8,503 and interest thereon and a further 
sum of Rs. 3,097 leaving a deficit of 
Rs. 6,403. Thisis the sum which the asses- 
see seeks to deduct from the profits earned 
by him during the year of assessment. 

The learned Counsel for the assesses con- 
tended that the assessee had bought the 
land belonging to, Shiv Dayal-Amin Chand 
for Rs. 18000 in order to secure payment 
of his debt amounting to Rs. 8,503 and that 
the whole transaction of sale must, there- 
fore, be regarded as a transaction arising 
out „of the money-lending business carried 
on by the assessee. In our opinion, this 
contention is wholly devoid of force. Pur- 
chase of lands was not the business of the 
If he merely wanted to obtain 
payment of the debt due tohim frem the 
vendors, he could have purchased a part of 
the land belonging to the vendors fora 
sum of Rs.8,508. It was not necessary for 
him in order to realise his loan to purchase 
a- large area of land for a sum of Rs, 18,000. 
The transaction of the purchase of land is 
really divisible into two transactions, that 
is, a purchase of a part of the land for 
Rs. 8,503, in order to secure the „payment 
of the loan due to the assessee, and a pur- 
chase of another part of the land for 
Rs. 9,497 as an independent purchase of 
landed property. The entire sum of 
Rs. 8,503 due to the assessee in respect of | 
money-lending has been paid by the Off- . 
cial Receiver to the assessee. The purehase 
of the part of the land for Rs. 9,497 did not 
arise out of the money-lending business and 
any loss suffered by the assessee in respect 
of this purchase cannot be regarded as ex- 
penditure incurred solely for the purposes 
of earning profits or gain in money-lending 
business. Section 24, Income Tax Act, has 
also no applicability to the facts cf the 
present case. For the reasons given above, 
we hold that the loss of Rs. 6,403 incurred 
by the assessee as a result of the purchase 
of land by Lim, was not deductible from 
profits under any provision ofthe Income 
Tax Act. We consequently answer the 
question referred to us in the negative. 
The assessee shall pay the costs of the Com-. 
missioner. 

N. Reference answered 
in the negative.. 
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| NAGPUR HIGH COURT a 
Civil Revision Application No. 319-B of 
1935 
September 2, 1936 
PoLLOOEK, J. 
HARGOVIND—AppLioant 

l VETSUS 
SHRIKRISHANDAS—OPPOSITE PARTY 

Legal Practitioners’ (Fees) Act (KAT of 1926), 
s. 4—Construction—Legal practitioner, in absence 
of agreement, is entitled to fee computed in accord- 
ance with law for the time being in ‘force and not 
to a reasonable remuneration. 

Inthe absence of an agreement between a legal 
practitioner and his client, the former is entitled to 
fee computed in accordance with the law for the time 
being in force and not to a reasonable remuneration. 
Saw Hla Pru v. Maung Po Htin- (1) and Babui 

Radhika Debi v. Ramasray Prasad (2), relied on. 


C. R. App. for revision of the order of the 
Court of the Second Sub-Judge, Second 
Class, Amraoti, dated October 5, 1935, in 
C. 8: No. 28!-B of 1934. 

Mr. E. M. Joshi, for the Applicant. 

Mr. J. R. Mudholkar, for the Opposite 
Party. 

Order.—The question before me turns 
‘on the construction of s. 4 of the Legal 
Practitioners (Fees) Act XXI of 1926. That 
section provides that where there has been 
no agreement between the legal practitioner 
and his client the legal practitioner may 
sue for a fee computed in accordance with 
the law for the time being in force in. 
regard to the computation of the costs to 
be awarded to a party in respect of the 
fee of his legal practitioner. In the present 
case there was no agreement and the defen- 
dent has contended that the plaintiff is 
entitled only to a reasonable remuneration. 
Before the Act of 1926 came into force, it 
was open to a legal practitioner, in the 
absence of any agreement, to sue for rea- 
sonable remuneration. It has been suggest- 
ed thats.4 of the Act was intended to 
leave the law as it stood, except that a 
maximum was to be imposed. If the legis- 
lature had intended that it would have 
been easy for it to say so. What it .says 
is that the legal practitioner is entitled to 
a fee computed in accordance with the law 
for the time being in force, and the ob- 
vious meaning of that seems to me to be 
-that he is. entitled to that fee and not to 
a reasonable remuneration. I respectfully 
agree with the view taken in Saw Hla Pru 
v. Maung Po Htin (1), and: I do not think 
that it is possible to take any other 
view. In Babui Radhiki Debi v. Rımıs- 


(1) AI R 1931 Rang. 104; 132 Ind. 
Rul. (1931) Rang. 207, . 
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ray Prasad (2), a similar view seems 


- to have been taken, but the defence in 
_that case: was they were. enticled to less 
-ihan the-maximum “On the ground that they 


had not argued the appeals for. which they 
had been engaged. ; : ; 
The application for revision is, there- 
Counsel's fee 
in this Court Rs. 25. 
N. Appljcation dismissed. 
(2) 4 I R1931 Pat. 19715131 Ind. Cas. 512; Ind, 
Rul. (1931) Pat. 222; (1931) Cr. Cas, 353 (2). 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Judicial Miscellaneous No. 345 of 1935 
September 4, 1935 
y Roecaanp, A. J. O. 
GHULAMALI T. MANDVIWALLA — 
APPLIGANT . 





Ne versus 

OFFICIAL ASSIGNEEH—Opposits Party. 

Presidency Towns Insolvency Act (III of 1909), 
a. 52 (2) (c)—Trusts Act (II of 1882), s. 4- Doc- 
trine of reputed ownership—Nature of—Agreement 
between vendor and vendee—Vendee made trustee for 
goods or their sale proceeds for unpard purchase | 
money—Trust created defeating provisions of s. 52 
(2) (c), Presidency Towns Insolvency Act—Legality ` 
of trust-Whether can be enforced against Official - 
Assignee—Vendor, if can claim lien on movable 
assets before payment to other creditors -Such lien, 
when can be claimed—R-medy of vendor—‘'True 
owner in s. 52—Whether includes mortgagee, charge 
holder and beneficiary entitled to immediate pos- 
session of goods. ef 

The doctrine of reputed ownership incorporated 
in s. 52, Presidency Towns insolvency Act, has been 
part of the Bankruptcy Law of England, and its 
object isto prevent deceipt bya trader from the 
visible possassion of property to which hs is not en- 
titled. [p. 596, col. 1.1, 

A gendor parted with goods tothe verdee, mak- 
ing the vendee a trustee for ‘the goods sold or their 
‘sale proceeds’ for unpaid purchas3 money, thus 
enabling the vendee to get false credit.” On the . 
vendee becoming insolvent, the vendor applied 
against the Official Assignee for the recovery of the 
sale proceeds of the goods sold and claimed lien for the 
unpaid purchase money on the movable assets of the > 
debtor before other creditors were paid : 

Held, that the applicant was in no batter position 
than a pledges of goods who has allowed the 
pledgor to retain or take possession of the goods 
with power to sall them in theordinary course of 
business. The use ofthe expression “trustee for 
ths goods or their sale proceeds ” was nothing more 
than an eyewash intended to defeat the provisions 
of s.52 (2)(c), Presidency Towns Insolvency Act 
and could not, therefore, create a valid trust binding 


the Official Assignee. This is abundantly 
kake from the provisions ofs. 4, Trusts Act; [p. 
507, col. 1.] 


Held, also, that it wasincumbent upon the ap- 
plicant to see that the insolvent did not obtain 
false credit by putting up a board on the premises, 
or by giving notice to the public by any other 
adequate means that the debtors ware not absolutely 
entitled toallthe goods which were under their 
control, The applicant -having failed to take any . 
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such precaution, the goods, even if they had not been 
parted with by the debtors, would have vested in the 
Official Assignee. Al! the goods of ths applicant having 
“been sold, even if there was a valid trust in the ap- 
plicant’s favour andthe doctrine of reputed owner- 
ship was not applicable, the applicant must fail. The 


2 .. Bale proceeds of the applicants could not be identified 


“with the general assets of the insolvents in the hands 
_ of the Official Assignee. It could not even be said to 
whom the applicant's goods which were mixed up with 
the goods of alike nature were sold and whether 
_ they were sold for cash or on credit and how. the 
money realised therefrom was utilised. The vendor 
could not, therefore, claim any lien on the movable 
assets of the vendee inthe hands of the Official 
Assignee before other creditors were paid and the 
remedy ofthe applicant was to prove his claim 
before the Official Assignee as an unsecured credit- 
~ or and prove the amount of loss sustained by him. 
[p. 510, col. 1.] ` 
[Cas2-law referred to.] 
It-is well. settled that when property poss2ssed by 


` the bankrupt in his character as trustee has become 


so amalgamated with his genəral property that it 
can no longer be identified, the representative of 
the trust has no other remedy but to come inas a 
general .creditor and prove for the amount of the 
loss. The property which has been converted should 
be traced to any particular investment before the 
Me aes can claim such investment. [p. 509, col. 

‘The expression ‘true owner’ under the Bankruptey 
Law does not mean the same thing as in the ordi- 
nary language is meant by the expression ‘owasr of 
goods.’ It means the person “ who has the right to 
determine the appearance of ownership in the 
bankrupt and his title so to do may be either legal 
or equitable.” A mortgagee, a charge holder, and a 
‘beneficiary entitled to immediate posszssion of 
goods, all come within the purview of the expression 
‘trus owner,’ [p 507, col. 2; p. 103, col. 1.) 

Mr. Srkishendas H. Lulla, for the Appli- 
Cant. 

Mr. Fatehchand Assudamal, for the Offi- 
cial Assignee. 

Order.—This app:ication raises the fol- 
lowing two questions which are of com- 
mercial importance: (1) does the delivery 
of goods by a seller to a purchaser on his 
agreeing to hold the gvods and/or their 
sale proceeds in trust for the seller and/or 
the holder of the draftis drawn for their 
value and duly accepted by the purchaser 
create a valid trust and prevent the doc- 
trine of reputed ownership applying to 
such goods; and (2) enable the seller as 
beneäciary to claim a lien on the general 
assets of the purchaser for the value of 
such goods although he is not able to trace 
them? I am afraid my finding on both 
these questions must be against the appli- 
cant. ‘he doctrine of reputed ownership 
incorporated in s. 52, Presideney Towns 
Insolvency Act, has been part of the Bank- 
ruptcy Law of England since 21 Jac. 1, 
ce. 9, s. 11; and its object isto prevent 


deceipt by a trader from the visible pos: ' 


session of property to which he is not 
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entitled: see the observations of Lord 
Redesdale in Juy v. Cambell (1), ab p. 335." 
In the well-known case in Ryall v. Rawles 
(2), at p. 3727 it is said that: i 

“The general view and intent of the provision 
now under consideration, was to prevent traders 
frcm gaining a delusive credit by a false appear- 
ance of substance to mislead those, who should deal 
with them.” , : 

And in Ex parte Wingfield (3), ab 
p- 5914, in dealing with the corresponding 
clause of the Bankruptcy Act, 1869, James, 
L. J., has observed : 

“The section must, however, be read, as the 
similar provision in the bankruptcy statutes from 
the time of James I has always been read, with 
same attention to common sens3. It has always been 
construed -as meaning. this: that if goods arein a 
man's possesisn, crder or disposition, under such. 
circumstances as to enable him by means df them 
to obtain false credit, then the owner of the goods 
who has permitted him to obtain that false credit 
is to suffer the penalty of losing his goods for th 
benefit of thoss who have given the credit” i 7 

From time to time, diverse devices have 
been resorted to with the object of getting 
round the doctrine of reputed ownership, 
but with no fruitful results. One of the 
earliest Indian cases which has a bearing 
upoa this point is that in Hx rarte Dwarka- 
nath Mitter (4). In that case the pledgee 
of certain goods delivered them to the 
purchaser on commission sale and obtained 
from him a receipt agreeing to return the 
same or to account for their sale proceeds. On 
the strength of that receipt the pledgee claim- 
ed from the trusiec in bankrupicy the return 
of the goods as had not been sold and-pay- 
ment of the sale proceeds of such as were 
sold. In disallowing this claim Kennedy, J: 
has said : 

“We have then the goods in the hands of the 
insolvent discharged of ths applicant's lien and 
subject only to the terms of the receipt, which at 
the outside, only amounts to an agreement “to sell 
the goods and apply the proceeds in liquidation 
of his debt; for breach of this the applicant could 
prove and recover a dividend. Even if, however, 
the applicant were in a position to put his claim 
higher, and to rely on his having an interest in 
the goods, I do not think he can escape the oper- 
ation of the order and disposition clause,......... 4 
and I may further say, that I do not think that any 
arrangement by which in substance and effect one 
creditor secures a prefzrence as to the proceeds of 
cartain goods over the others by an arrangement 
which leaves tha goods in manual power of the 
bankrupt, can ever be held. The most formally 
drawn conveyance, by which tlie goods were assigned 
to the evediscor with a provision that they were to 


(1) (1801) 1 Sch. & Lef. 328; 2 Sch. & Lef. 740; 9 
RR 3y, 


(2) (1759) 1 Ves. Sen. 318; 2Wh. & Tud. L O 799 
(3) 4879) 10 Uh. D 591; 40 L T 15; 27 W R346. < 
(4) 3058, 
*Page of (1301) 1 Sch. & Lei. | Id] 
page of (1750) 1 Ves. Sen. [Ed] .. 

Page of (1879) 10 Ch, D. [Hd.] 
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be returned to the debtor's shop, and then sold by 
him and the proceeds applied in liquidation of his 
debt, would fail. Why should this transaction be 
supported which only differs from that by the 
real meaning and intention not being clearly and 
explicitly stated—a difference which does not tend 


in its favour. Any other doctrine would, in truth, . 


sweep away the whole principle of the order and 
dispcsition clause....... I believe it to be impossible 
and against the spirit of the Act by any conveyanc- 
ing device to give a lien for money advanced upon 
goods previously the property of the bankrupt, and 
returned to or permitted to remain with him. The 
power of so borrowing money would be much more 


‘dangerous than that of raising money by sales at an 


undervalue equivalent to the.amount which would 
be advanced on pledge.” 


In the present case the applicant was 
an unpaid vendor. He parted with the 
goods and thus enabled the debtors to 
obtain false credit. The aplicant is, there- 
fore, in no better position than a pledgce 
of goods who has allowed the pledgor to 
retain or take possession of the gocds with 
power to sell them in the ordinary course 
of business. The only right which the 
applicant has over the goods or the sale 
proceeds was to reimburse himself or to 
reimburse the holder of the drafts to tke 
extent of the unpaid purchase price. The 
use of the expression ‘“‘ trustee for the 
goods or their sale proceeds” was nothing 
more than an eyewash intended to defeat 
the provisions of the bankruptcy law and 
could not, therefore, create a valid trust, 
binding upon the Official Assignee. This is 
abundantly clear from the provisions of s. 4, 
Trusts Act, which provides that a trust 
may only be created for a lawful purpose, 
and declares that a purpose which inter 
alia is of such a nature that if permitted 
would defeat the provisions of any law is 
unlawful. The trust created by the clause 
in dispute would, if permitted, indubitally 
defeat the provisicns regarding the doctrine 
of reputed ownership as laid down in 8. 52, 
Presidency Towns Insolvency Act. To that 
extent the trust so created is not lawful 
-and cannot be enforced against the Official 
Assignee, The casein In re Sumermull Sura- 
na (5) contains interesting discussion on the 
effect of what is known as trust receipt 


‘obtained by a vendor when parting with 


Possession of goods. Although this judg- 
ment does not specifically refer to s. 4, 
Trusts Act, the following observations 
made therein point to the same conclusion : 

“Where the parties carry out the forms of a trust 
for a purpose not directly cunnected with the crea- 


tion of the trust itself, but for an ulterior object, 


then again the property will fall within the rey uted 
ownership clause, that is to say, if a trust is created 
to conceal the real ownership of the property or, 


(5) A I k 1932 Cal. 680; 140 Ind. Cas. 594;59 O . 


818; Ind. Rul. (19382) Oak Le >> nee 
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as in this case, to try and maintain in the sellers 
a control with which he has already parted. The 


cases are Ex parte Burbridge (6); Ex parte Watkins, 


In re Kidder (7). These cases deal as a matter 
of fact with shares, but I consider the principle 
to be of general application. It is expressed ay fol- 


lows in Great Eastern Railway Co. v. Turner (8). 


There are undoubtedly cases in which an apparent 
exception is made to the general rule, that where 
there is a bona fide trust, the trustee does not hold 
the property in his order and disposition with the 
consent of the true owner, or with such a reputa- 
tion of ownership as to cause the property to he 
treated as his own in case of bankruptcy. But the 
principle of the exceptions in those instances, which 
I will assume for the present purpose to have been 
correctly made upon the facts of those particular 
cases, is this: that there being no bone jide reason 
for the creation of any trust, the forms of a trust 
were gone through in order to conceal the true’. 
ownership of the property: see Baldwin on Bank- 
ruptey, p. 400. I consider that that principle ap- 
plies to a case of this nature, where sellers of goods 
(or as I have said pledgees of goods) desire to put 
the goods in the hands of their buyer in order to` 
allow the buyer to deal with them freely and yet 
desire to maintain an invisible control over those 
goods.” i 

Tke above case has been referred to with 
approval in Chartered Bank of India, 
Australia and China v. Imperial Bank of 
India 19). In that case the Chartered Bank 
of India handed over the shipping docu- 
ments to an importing firm before pay- 
ment of the drafts drawn against them 
and took in return cerlain dccuments culled 
trust receipts, which provided that until 
payment the importing firm was to hold 
the goods and sale proceeds as trustee of 
the bank. After getting delivery of the 
gocds the importing firm’ pledged the goods 
with the Imperial Bank of India who took 
them in good faith without knowledge 
about the trust receipts and had effective 
control over them. It was held that what- 
ever might be the effect of trust receipta, 
the pledge was valid and binding upon the 
plaintiffs, and that even if the pledge with 
the defendant Bank were held to be 
invalid, the object of the trust receipts was 
to defeat the provisions of s. 52 (2) ic), 
Insolvency Act; the plaintiff Bank could 
not, therefore, sue for recovery of the goods 
as the property in the goods would vest in 
the Official Assignee. Tne whole argument of 


the learned Advocate on the first question is 


based upon a misconception of the mean- 
ing to be attached to the expression ‘irue 


owner’ under the Bankruptcy Law which 


does not mean the same thing asin the 


(6) (1835) 1 Dea. 131. 

(7) (1€3*) 2 Mont, & Ayr. 319; 5 L J Bk. 56. 

(8) (1879) 8 Ch, A 149, 4? L J Ch, 83; 27L T 697; 
21 W R 163. 

(9) A I R 1933 Cal. 368; 149 Ind. Cas. 903; 6 C 262; 
(1933) Cr. Cas, 503; @R.0 652.. set & 
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“and his title so to do may be either legal 
or equitable”: see Baldwin on Bank- 
ruptey, Edn. 10, pp. 535, 536. All that 
the Bankrupcty Law contemplates is that 
the person who gives his consent must not 
be the person in possession but some other 
person who has by law liberty to disturb 
the possession of the bankrupt; in other 
words, there must be a real owner as 
distinct from an apparent owner: see 
Williams on Bankruptey, Edn. 14, p. 279. 
A mortgagee, a charge holder, and a 
‘beneficiary entitled to immediate posses- 
sion of goods, all come within the purview 
of the expression ‘true owner.’ 

The case in Great Eastern Railway Co. 
v.. Turner (8), relied upon by the learned 
Advocate on the second point which will 
be dealt with presently, is an authority 
against the contention of the learned 
Advocate on the first point as is clear 
from.the passage referred to above in the 
Calcutta case. Even assuming for the 
sake of a“gument that a valid trust was 

in favour of the applicant, he 

‘was’ sui juris, and if he consented to the 
debtors retaining possession thereof in such 
manner as to deceive persons. dealing with 
them, he hasto thank himself for it. Jo 
In re Ginger, Ex parte London and 
Universal Bank (10), reliance was placed 
upon the provisions of s. 7, Bills of Sale 
Act, as defeating the provisions of the 
doctrine of reputed ownership, and it was 
argued that ass.7, Billsof Sale Act, 1882, 
“compelled the grantee to allow the grantor 
to’ remain in possession of the gocds, and 
that as he could disturb the possession of 
the grantor under.the circumstances indi- 
cated by that section, the possession of 

. the grantor who becomes bankrupt could 
not be said to be by consent of the trus 
“owner. Vaughan Willams, J., repelled this 
argument by observing at p. 4657: 

“It seems to me that, although the Bills of Sale 
Act compels the grantes to allow the grantor to 
remain in possession of the goods, it does not in 
any sense compel him to consent to a false reputa- 
tion of ownership.” 

The applicant has not relied upon any 
provisions of the law preventing him from 
obtaining possession of the goods prior to 
insolvency as there is no such provision. 
But even if thera be any such provision, 
‘ 10) (1897) 2 B 461; 66 a 
cu OW R lide d Manton ng O 7 ELT 

*Page of 1897) 2 Q. B.Ed]. 
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it was incumbent upon the applicant to 
£63 that the insolvent did not abtain false 
credit by putting up a board on the pre- 
mises, or by giving notice to the public 
by any other adequate means that the 


- debtors were not absolutely entitled to all 


the goods which were under their control. 
The applicant having failed to take any 
such precaution, the goods, even if they. 
had not been parted with by the debtors, 
would have vested in the Official Assignee. In 
this case, however, all the goods of the appli- 
cant have been sold and, therefore, even if 
there was a valid trast in the applicants 
favour and the doctrine of reputed owner- 
ship was not applicable, the applicant 
must fail. This brings me to the second 
question. On the strength of the case in - 
Great Eastern Railway Co. v. Turner (8), and 
In re Hallets Estate, (11), the learned 
Advocate has argued that the applicant 
has a lien upon the movable assets of 
the debtors and that he is entitled to be 
paid his claim thereupon before other 
creditors are paid a rateable share there- 
from. But neither of these cases lays 
down any such proposition of law. It is 
well settled that when property possessed 
by the bankruptin his character as trustee 
has become so amalgamated with his 
“general property that it can no longer be 
eidentitied, the representative of the trust 
has no other remedy but to come in as 
a general creditor and prove for the amount 
of the loss: Lewin oa Trusts, Eda. 12, 
p. 270, and Dumis Ex parte (12), per Lord 
Hardwicke: Ryall v. Rolie (13), per 
Burnet, J. and Scott v. Surmin (14), at 
pages 403 and 401* per Wallis, C. J. The 
passage relied on by the learned Advocate 
in Great East:rn Railway Co. v. Turner (8), 
is this: 

“The case, therefore, seems to me to resolve itself 
into the ordinary one of trust money in the hands 
of trustees which the Court follows and traces into 
every investment which they have made, and which 
in the .case of a trustes becoming bankrupt will 
not pass to the assignee. So that, whatever be the 
nature of the investment into which you trace the. 
trust money invested by the act of the trustee not 
so as to affect the ecestui que trust with the consent. 
which the statute contemplates and the creation 
of reputed ownership; I apprehend it to be clear 
that the property does not pass on that bankruptey 
to the assignees, but remains with the person to 
whom it originally belonged.” 

This passage lays stress on the word 


(1: (1879, 13 Ch. D 696; 49 LJ Ch. 415;42L T 
421; 93 W R 732. 

(12) (1791) 1 Atk. 234; 2 Vis. Sen. 582. 

(13) (1791) 1 Atk. 172. 

(14) (1742) Willes 400. 


~*Pages of (1742) Willos—[Edi a 
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“trace.” The property which has been 
converted should be traced to any parti- 
cular investment before the beneficiary 
can claim such investment. The case in 
In re Hallet's Estate (11), Jays down no 
different law. It lays down that where a 
person who holds money as a trustee or 
in a fiduciary character pays it to his 
account at his bankers and mixes it with 
his own money and afterwards draws out 
sums by cheques in the ordinary manner 
cannot take advantage of the rule in 


Clayton's case (15), attributing + the 
first drawing out of the first pay- 
ments in, and that the drawer must 


be taken to have drawn out his own money 
in preference to the trust money; and 
that ‘being so, relief is afforded to the 
cestut que trust on no otter principle, than 
that oftracing the property to the amount 
in the hands of the bank. But all that 
this ruling lays down is that a cestui que 
trust has, under such circumstances a charge 
upon the amount in tke bank and not 
on the general assets of the trustee. In 
In re Hallet & Co., Ex parte Blane, (16), 
this distinction has been clearly brought 
out. In that case the trustees of a fund, 
part of which was invested in det entures 
of a public company which were about to 
be paid off, authorised the bankrupts, a 


firm cf private bankers, with whom they, 


had an account for the purposes of a trust, 
and who knew that the debenture belong- 
ed. to the trust, to receive the proceeds of 
the debentures when paid off. The bank- 
rupis having at the same time to pay a 
larger sum of money for other customers 
of the same company did not receive ihe 
amount of the debentures in cash from 
the company, but gave their own cheque 
to the company for the amount due on 
the balance and credited the trust with 
£1,600, the full amount of the debentures 


paid off. Subsequently the bankrupts sus- 


pended payment, having at the time a 
balance exceeding £1,600 standing to the 
credit of their own account with their own 
bankers into which account they paid their 
daily receipts in the business. It was held 
that the doctrine of following the trust 
money did not apply, the money secured 
by the debentures had not been paid by 
the company to the bankrupts nor’by the 
latter to their bankers and was incapable 
of identification and that the balance to 
the credit of the bankrupts with the 

(15) (1816) 1 Mer. 572; 35 E R 781;15 R R 161. 

(16) (1894) 2 QB 237; 68 LJ Q B573; 9R 278; 70 
LT 861; 42 W R 305; 1 Menson 25, 
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bankers was, therefore, part of their estate . 


and was subject to administration under the 
bankruptcy law. 

This ruling directly applies to the cir- 
cumstances of the present case. 
proceeds of the applicants cannot be identifi- 
ed with the general assets of the insolyents 
in the hands of the Official Assignee. It 
cannot even be said to whom the applicant's 
goods which were mixed up with the goods 
of a like nature were sold and whether they 
were sold for cash or on credit and how 
the money realised therefrom was utilised. 
In the end the learned Advocate stongly 
relied upon Official Assignee of Madras v. 
T. Krishnaji Bhat (17), and Official Assignee, 
of Madras v. Minakshi Vidyasalai 
Paripalana Sangam (18). But these cases 
have also no bearing upon the point in 
issue. In the Privy Council case their 
Lordships . were called upon to decide whe- 


ther the fact that a trust fund was employed. 


in pursuance of the terms of the trust or 
contrary thereto made any difference. It 
was on 


this point that their Lordships. 


fa 


referred to the following dictum of Sir’ 


George Jessel in In re Hallet’s Estate (11), 
at p. 709*: 


“There is no distinction, therefore, between a - 


rightful and wrongful disposition of the property, . 


so far as regards the right of the beneficial owner 
to follow the proceeds.” ; 
But their Lordships intended to lay down 
no different law on the point than that 
the property which is sought to be made 
liable should be identified. This is abund- 
antly clear from the following passage at 


The sale ~ 


p. 67: f 
“So, too, Lord Ellenboroughia Taylor v. Plumer ~ 


(19), speaking of property entrusted to a factor, says: 


‘It makes no difference in reason or law into what.. 


other form, different from the original, ithe change 
may have been made. ...... for the product of ox 
substitute for the original thing still follows the 
mature of the thing itself, as long as it can be 
ascertained to be such’.” f 

In Oficial Assignee of Madras v. 


Minakshi Vidyasalai Paripalana Sangam. . 
(18), the case in In re Hallett Co, Ex parte - 


Blane, (16), has been explained but not” 


dissented from as has been urged by 
Mr. Lulla. The observations of Coutts- 

(17) 65 ML J1; 143 Ind. Oas. 162; A IR 1933 
P U 148; 601A 203; 56 M570; 37 L W 780; 37 O 
W N 713; (1933) AL J 637; 35 Bom. L R 756; 57 
CL J 483;(1933) M W N 575; Ind. Rul. (1933) P O 


138 (PO). 
(18)57 M L J 99; 121 Ind, Cas, 603; AI R 1930 
Rul. (1930) 


Mad. 24; 52 M919; 30 LW 188; Ind, 
Mad. 219, 
(19) (1815) 3 M & 8 562; 105 E R 721; 2? Rose 215; 16 
R R 36l. 
“Page of (1879) 13 Oh. D.—LEd]. arse 
Page of 65 M, L, J—[Hd], 


a 


510 B.D. KAANNA & bo: v. SEGRETAR 
Trotier, C. Ji, at p. 1045, to the effect that 
“you can follow money; you cannot follow 
‘a mere book entry” indicate clearly that 
the money should be followed or traced 
befcre a preferential claim can be estab 
lished. For these reasons I hold that the 
remedy of the applicant is to prove his 
claim before the Official Assignee as an 
unsecured creditor and I dismiss this 
application with cos's. 

D. Application dismissed. 
*Page of 57 M, L. J.—[Ed.] 








LAHORE HIGH COURT 
-Second Civil Appeal No. 14 of 1936 
May 1, 1936 i 
APs Jat Lat, J. 
<` Messrs, P. D. KHANNA AND Co. 
; —PLAINTIFF—A PPELLANT 
VETSUS 
Tar SECRETARY or STATE por INDIA: 
In COUNCIL—DEFENDANT—RESPONDENT 
Contract Act (IX of 1872), s. 70—Work executed 
by unauthorised person or in unauthorised form— 
Party taking benefit must pay compensation. 
‘Where work is done by a person under a contract 
which has not been validly executed but the person 
on whose behalf this contract’ has been executed 
sither in wrong form or by an unauthorised person- 
has taken the benefit of the work done by the. 
other party, such person is bound to pay compensation 
to theother party under s, 70 of the Oontract Act, 
Secretary of State v. G. T. Sarin & Co. (1), Municipal 
Committee, Lahore v. Miran Bakhsh (2), Bhandari 
Bros v. Municipial Committtee, Amritsar |(3), and 
4 Ta Singh v. Municipal Committee, Sargodha (4),. 
relied on, >: 


S. C. A. from the decree of the Court of: 
` the District Judge, Delhi, dated October 21, 
‘3935, affirming (except as to costs only): 

© that of the Subordinate Judge, Second 

. :O]ass, Delhi, dated December 1, 1934. | 
: J Mr. Shamair Chand, for the Appellant. 

--*Mr. Bishen Narain, for the Respondent. 
‘Judgment.-P. D. Khanna and Co. of 

- Delhi instituted a suit against the Secret- 
ary of State fcr India in Council for 

` recovery of Rs. 930-4, cost of repairs done 
by them tothe furniture in the Gazetted 

Officers’ bungalows at New Delhi from 

December 1928 to March 1929. These 
quarters are owned by the Government. 
Tt is alleged and this allegation is not 
denied by. the respondent's Counsel before 
me, that repairs to the furniture are done 
during- two -periods, one is called .the 

- tenancy period and the other is called the 

vacancy. period. lor the vacancy period 

which implies the period during . which 
the~-Gazeltted Officers’ quarters are ordin- 
arily vacant because such officers are in 


. in the Gazetted Officers’ quarters. 
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the Hills, the contracts for repairs to the 
furniture are issued to different: persons’ 
and the plaintif firm had a contract 
to do repairs to. the. furniture in the 
Gazetted Officers’ quarters prior to Decem-- 
ber 1928, which was the vacancy period. 
This contract had been given to him in 
writing by the Executive Engineer, the: 
rates having been previously fixed. It is. 
common ground that the Executive Engineer 
is the only person who is legally com: 
petent to enter into such a contract so 
as to bind the Secretary of State for India 


` in Council. i 
-During the tenancy period which partially. 
_- overlapped the period prior to December. 
- 28,1928, the Subordinate Engineering staff 


commenced repairs to the furniture tn the 
Gazetted Officers’ quarters by daily labour, 
and after some repairs had been done 
for about a week, a daily labour bill was 
submitted to the Executive Engineer for. 
his counter-signature and sanction. The 
Executive Engineer noted on this bill as 
follows :— : 

“No daily labour would be employed: 
All work should be done cn contract. 
Delay in submission should also be ex- 
plained.” . 

When this order was received by the 
Sub-Divisional Officer, he wrote to P.D. 
Khanna as follows: — 

“Please pay to labour and start work as per 
Executive Engineer's orders and submit your bill in 
the end of the year.” i 


“This order is endorsed on the daily. 
labour. bill on which is written the Executive. 
Engineer's order as well. a 


wa 


In pursuance of this order, the plaintiff ` 


commenced to do repairs to the furniture 
The” 
amount of this bill came to, Rs. 930-4. 
When the bill was submitted, the Execu- 
tive Hngineer refused to pay it on the; 
ground that his orders had been disobeyed, 
by ihe subordinate Engineering staf. 
What apparently the Executive Engineer 
implied by his order that the work should: 
be given on contract was that the rates 


should- be settled with the contractors: - 


previously and sanctioned by him and a 
written contract entered into under his 
signature. This is the usual procedure. 
At the same time, it appears that: the 
Sub-Divrisional Officer misunderstood the. 
orders of the Executive Engineer and told 
the contractor to do the work representing 
to him that this was being done under the 
orders of the Executive Engineer. The 
payment of the plaintifi’s bill having been. 
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refused, he instituted a suit for the-recovery 
of the amount claimed by him.’ | 

One plea raised on behalt of the Secret- 
ary of State for India in- Council was that 
the work for which payment ‘was being 
claimed by the -plaintif was covered by 
the previous contract for the repairs during 
the vacancy period for which he had 
apparently been paid. This plea has been 
found by the District Judge to be wrong. 
He has held that this was separate work 
done by plaintiff and was not covered by 
the contract for the vacancy period. «This 
leaves the only other plea which has 
prevailed in the Courts below that as the 
contract had not been given to the plaint- 
iff by a person competent to do so, that is 
to says the Executive Engineer, and accord- 
ing tothe form provided by rules, that is 
to say, in writing signed by the Executive 
Engineer, the plaintiff was not entitled to 
maintain a suit against the Secretary of 
Btate for India in Council. The conelusion 
of the Courts below that no suit based 
on the contract would lie is correct and 
as it is not contested before it; but it is con- 
tended on behalf of the appellant that under 
such circumstances the Secretary of State 
having secured benefit from the work done 
by the plaintiff was bound under s. 70 of 
the Indian Contract Act to compensate the 
plaintif and reliance in support of this 

- contention is placed on Secretary of State v. 
G. T. Sarin d Co. (1), Municipal Committee, 
Lakore v. Miran Bakhsh (2), Bhandari 
Bros..v. Municipial Commitee, Amritsar 
(3), and’ Dula Singh v. Municipal Com- 
mittee, Sargodha (4). All these cases lay 
down the proposition that where work is 
done by a person under acontract which 


has not been validly executed but the. 


Person on whose behalf this contract has 
been executed either in wrong -form or 
by an unauthorised person has taken the 
benefit of the work done by the other 


party, such person is bound to pay com- 
pensation to ihe other party under s. 70: 


of the Indian Contract Act. This is the 
. View that has consistently been taken in. 
. this Court and I must follow it. In my 
Opinion, therefore, in this case the plaintiff 
having done work for the Secretary of State 
of which benefit has been taken by the 
latter is entitled to be compensated, 
(1) 11 Lah 375; 120 Ind. Oas. 615; A I R 1920 Lah, 
- 364; Ind, Rul (1930) Lah, 119. 
(2) 13 Lah. 561; 14 Ind. Cas. 621; A I R 1933 Lah. 
15; 33 P LR 1051; Ind. Rul. (1933) Lah, 22. 
(3) A IR1931 Lah. 457; 134 Ind, Cas. 1:28; 32 PL 
R 546; Ind. Rul. (1931) Lah. 1028, i 
. (4) BPLRA is 


-.. SOLATMAN SHAW V. EMPEROR! “PAP 


it 
There -can be no question of thè bona fides 
of the plaintiff in doing this work because 
by the -order in writing given to him by 
the Sub-Divisional Officer he was told that 
the work was being given ta him under 
the orders of the Executive Engineer and 
if any person is responsible for the mis- 
take, it is. the Sub-Divisionel Officer and 
not the plaintiff. As tothe value of the 
work the plaintiff has produced witnesses 
whose evidence remains unrebutted that. 
the amount claimed by the plaintiff re- 
presents the correct value of the work done 
by him. 

I accept this appeal, set aside the decrees 
of the Courts below and grant the plaintiff 
a decree for Rs. 930-4 with cosis in this- 
Court. 
shall be borne by the parties as directed 
by the District Judge. 

N. 





PATNA HIGH COURT 
Criminal Revision Petition No. 617 of 1935 
December 18, 1936 

f _ VARMA, J. 
SULAIMAN SHAH AND OTIERS— 
: PETITIONERS 
VENSUS 
EMPEROR—REs?onDENT 


- Penal Code (Act XLV of 1860), s. 429—Bult 
branded at time of shradh of complainant's father 


e and kept and fed by him—Whether ceases to be his 


property—Killing of such bull—Offence, 

“A bull branded as bull on the cecasion of the 
shradh of the complainant's deceased father and which 
used to be fed and kept at the complainant's own 
place, does not cease to be the property of the com- 


plainant and a person killing it is guilty of the - 
Romesh Chunder .. 


offence under s. 429, Penal Gode. 


The costs in the two Courts below ~ 


App:al accepted. l 


bi 


Sannyal v. Hiru Mondal (1), Queen-Empress v. Bandhu -- :- 


(2) and Queen:-Empress v. Nihal (3), distinguished, ~ -. 


Queen-Lempress v. Nalla (4), relied on, 


ee he 


Cr. R. P. from an order of the Officiating”. ~ 


Additional Sessions Judge of Muzaffarpur; 


s 


dated September 30, 1936, modifying that. °° 
First Class,’ . 


of the Honorary Magistrate, 
Sitamarhi, dated August 25, 1936. s 


Mr. Yasin Yunus for Mr. Azizullah and, 
Mr. Mohammad Hasan Jan, for the Peti- 
tioners. j f 
- Mr. Braj Kishore Prasad, for Mr. Jaie~ 
shwar Prasad, for the Opposite Party. 

Judgment—The eight petitioners bee, 
fore me have been convicted under s. 429, 
read with s. 34 of the Penal Code and- 
were originally sentenced to suffer one 
years rigorous imprisonment each. On 
appeal before the Additional Sessions Judge 
of Muzaffarpur, the sentence of the peti- 
tioners was reduced from one year to six 
months. . i 


bi 


The case for the prosecution is ‘that on 


May 24, 1936, a bull was killed at Mauza 


Koili, This bull was branded asa bullon 
the occasion of the shradh of Nantun Jha's 
father Mauje Jka of Koili. Both the Courts 
below have come to the conclusion that the 
Petitioners before me took part in the slaugh- 
tering of the bull. 


upon some reported cases, has urged that 
as the bull was not the property of any 


person, its killing could not amount to 
mischief and therefore the petitioners were’ 


entitled to an acquittal. He has referred 
to the case of Romesh |Chunder Sannyal v. 
Hiru Mondal (1), in which it was held that 


a bull dedicated and set at large at the 


shradh of a Hindu in accordance. with 
religious usageis not an ‘object’ within 
the meaning of a s. 295. In thai case it 
was further held that the bull did not come 
within the description of movable property 
mentioned in ss. 373 and 403 or “property” 
within the meaning of s. 425 of the Penal 
Code and- could not bethe- subject there- 
fore of theft, criminal misappropriation or 
‘mischief. 

The next case referred to is Queen-Empress 
v. Bandhu (2). That was a case under s. 411 cf 
the Indian Penal Code where it was held that 
the bull which was set at large by some Hin- 
dus according to Hindu usage at the time of 
performing funeral -ceremonies could not 
be said to be “property” within. the mean- 
ing of the Indian Penal Code. The same 


view was éxpressed in a ‘subsequent des- 
cision of the- Allahabad High Court in 


Queen-Empress v. Nihal (3), but a different 
nole has been struck in a decision of the 


Madras High Court in Queen-Empress, v., 


Nalla (4), where their Lordships of the 
Madras High Court held that a bull dedi- 
Gated to anidol and allowed to roam at 
large is not: fera bestia and therefore res 
nullius, but, prima facie, ihe trustee of 
the temple has the rights and liabilities 
attaching to its ownership. Their Lordships 
observed. as- follows : | 


“Tf, onthe evidence, it appeared thatthe animal. 


was turned loose after dedication to “the temple and 
that it was actually or inferentially accepted ag so 


Mr. Yasin Yunus, ap- 
pearing on behalf of the petitioners, relying’ 


ja ak a) ngah A reg, aed ^“ posao aken cS 
` “SULAIMAN HAH w, EMPEROR ` (PATA) _ 


dedicated on bebalf of the temple; then, though the’ 


animal was allowed to be at large, free from- all 


control, it would, prima. facie, be the property of. 


the temple,” : 


There is another case, the case of Ghanta` 
Veeranna v. Pasupati Narsiah (5), which is- 


(1) 17 C 852. < 
(2) 8 A 51; A W N 1885, 326. 
(3) 9 A 348; A W.N 1887, 73, 

(4) M 145. 7 

u 0) 1 Weir 500, = 
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very much similar to the. casé'in hand in 
view of the findings arrived at by the Courts 
below. There, discussing a similar case, their 
Lordships observed : os oe, 

“Before finding that ib ceased fo be private pro- 
perty, it was necessary to see whether the funeral 
ceremony referred to was followed by an abandon- 
ment of all control and property over the beast. It 
may be that the subsequent acts of the owner 
amount only to areservation of property for the 
purpose of putting the animal to pious or charitable 
uses only, or they may amount to a dedication | toa 
temple or a sectionof the publicso as to vest the. 
property inthe latter. Im none of these cases, it 
would*be correct to say that the bull belonged to 
no one! h 

In this case the trial Court came to a 
finding in these terms : -> 

“From the overwhelming evidence that has been 
adduced on behalf of the prosecution, it js clear 
that a 2—2} months young calf was branded as bull 
at the shardh ofthe complainant's deceased father 
the late Mauje Jha, that it used to be fed and 
kept at his (complainant’s) own placa even there- 
after and it was killed by the accused because it 
happened to enter into and graze the accused's 
kharaur, etc.” 


The lower Appellate Court also came: to 
a Similar finding in the following terms: 

“I think that on account of its young age the 
bullin question had not been set at large to roam 
anywhere it liked, and had not been abandoned by the 
ecmplainant perhaps like some other full-grown bulls 
ofthe village but was being taken care of and 
fed by him and regarded as his.propérty ‘after 
Mauje’s shardh till the date of occurrence.” 4 
_ On these findings, with which Ihave no 

“reason to interfere, it is clear that the bull 
was not the type of animal contemplated 
by the cases reported in Romesh Chunder 
Sannyal v. Hiru Mondal (1) and Queen- 
Empress v. Bondhu (2) and Queen-Empress 
v. Ninal (3). It had not-ceased to he the 
property of the complainant. In our own 
Court I have come across a decision bya 
Single Judge delivered just a few weeks 
agoin Criminal Revision No. 577 of 1936, 
in which Madan, J., held that even after 
a bull is branded at a funeral ceremony 
but the owner does not abdandon con- 
trol of it, it cannot be trealed as res 
nullius. ` E E < 

On these authorities, and concurring. 
with the findings of the Courts below, I 
have no hesitation in holding that the 
petitioners are guilty of the. offence for- 
which they have been convicted. I would, 
therefore, confirm their conviction. : | 
"The next question is the question. of. 
sentence. I think in a case like this the 
ends òf justice will be met if | reduce the- 
sentence of the petitioners to three months’, 
rigorous imprisonment. With this .modi~ 
fication the application is rejected. Aa. 

Ne Application rejected», . 
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MADRAS HIGH COURT 
~~ Full Bench 
Referred Case No. 6 of 1935 
November 19, 1933 
VABADAC HARTAR, BURN AND PANDRANG 
Row, JJ. 
Tur SECRETARY to Tan BOARD oF 
REVENUE, MADRAS—PETITIONER— 
REFERRING OFFICER 
versus 
MADURA MILLS COMPANY, Lro.— 
RESPONDENT 
Stamp Act (IT of 1899, s. 2, ci. 0)—Compagtes 
Act (VII of 1913), s.10d—Allotment of fully paid 
shares in consideration of allotment of fully paid 
shares in another company—Transaction, 
amounts to ‘conveyance'—Statement of particulars 
filed with Registrar—Proper stamp duty—Allotment 
of shares, whether amounts to ‘transfer of property. 
An allotment cf shares by a company does not 
amount to ‘a conveyance’ within the meaning of 
the definition in-s. 2, cl. (10) of tha Stamp Act, inas- 
much asa company cannot be treated as owning its 
shires andthe issue of sharss by allotment does 
not amount to a transfer of property by that - com- 


pany. | i 

By an agreemsnt between M. & Co. ani H. -& 
Co., it was agreed that 29,099 fully paid-up shares 
in the M. & Co, should be allotted to H. & Co, 
in consideration of an allotment by the latter to 
the formes of 1,00) fully paid-up shares of 
H. & Co., aswell as of an agreement to do ginning 
for the M. & Oo., at a specified rate for a period of 


ten years. A statement embodying the above par-* 


ticulars stamped with a 12 annas stamp was filed 
with the Registrar of Joint Stock Companiesas re- 
quired by s. 104 of the Companies Act. The Gol- 
lector was of opinion that ths reciprocal allotment 
must be regarded as amounting toa sale and that 
the statement was, therefore, liable to stamp duty 
as a conveyance. On areference by the Board of 
Revenue: 

Held, that the contract of which the particulars 
were recorded inthe form submitted ‘to the Regis- 
trar under s. 104 did not amount to a conveyancs 
and that it was properly treated by the parties as 
an agreement and stamp3d with a 12 annas stamp. 


Bhola Ram & Sons v. Crown (1) and In re Swadeshi . 


Cotton Mills, Ltd. (2), referred to, Maneckjt Pestonji 
Bharucha v. Wadilal Sarabhai & Co. (3) and Coats 
Lim Vv. Inland Revenue Commissioners (4), followed. 


Ref. Case stated- under s.57 of Act II of 
. 1899 (Stamp Act) by the Secretary to the 
Board of Revenue (separate Revenue) 
Madras, dated June 18, 1935. 


The Government -Pleader (Mr. K. S. 
Krishnaswami Atyangar), and Mr. K. S. 
Champakesa Aiyangar, for the Govern- 


ment. - 

Mr. S. Darnswami Aiyar, fur the Res- 
pondents. . < 

Varadachariar, J.—The question aris- 


ing for decision in this reference relates to the 


stamp duty payable on a ~certain form filed . 
with the Registrar unders. 101 of the Indian ~ 


Oompanies Act. ~ 


By an agreement betweon the - Madura . 
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whether . 


. other 


Mills, Limited; Madura 
Limited, Tuticorin, it was agreed that 
20,000 fully - paid-up shares in the Madura 
Mills should be alloited to the Harveys in 
consideration of an allotment by the latter 
to the former of 1,000 fully pad-up 
shares of Harveys as well as of an agree- 
ment todo ginning for the Madura Company - 
at a specified rate fora period of ten years, 
It is stated that the original arrangement 
was only oral, but its substance has been 
embodied in resolutions recorded in the 
pooks of both the companies. Under s. 104 
of the Indian Companies: Act, itis required 
that where a contract relating to the issue 
of shares fully paid-up otherwise than in 
cash has not been reduced, to writing, the ` 


. company shall, within onè- month after the ` 


allotment, file with .thé Registrar. the 
prescribed particulars. of the contract 
stamped with the same stamp duty as would 
have been payable if the contract had been - 
reduced to writing. A statement embodying 
the above particulars, was -accordingly 
filed by. the Madura Mills before. tho - 
Registrar on August 29, 1933. There was 
a'so produced. an agreement dated March 
25, 1933, bearing a twelve annas stamp. 

The language of the agreement, dated 
August 26, 1933, is calculated to suggest 
that the allotment had not yet been made 
but was intended to be madein futuro. 
Similar language appears in some of the 
papers also before us. This is - 
scarcely reconcilable with the scheme of 
s. 104 of the Indian Companies Act, nor 
with the records in the case of -what . 
actually happened. The Oollector’s letter to - 
the Board of Revenue.shows that Harvey's - 
shares. were allotted on or before August l, 
1933, and the Madura Mills shares were - 
allotted on August 2, 1933. Mr. Duraiswami - 


_Ayyar, therefore, agreed that we might. 


deal with the case on the footing that an 
allotment had in fact been made when the - 


statements were filed before the Registrar. ;. 


He nevertheless maintained that this makes - 


“no difference so far as the present question ` 


ig concerned because he contended that 


“the allotment of shares will not amount to 


a ‘conveyance’ within the meaning of the 


. definition in s. 2, cl. (10) of tha Stamp’ Act. 


There are other provisions made in the 
Stamp Act with reference to letters of 
allotment as well as share certiicates. The 
question in the present case arises not 
with reference to the letter of allotment 
itself ‘but as to the consideration for such 
allotment. When the allotment has been 
made as of. shares fully paid up. otherwise 


and Harveys i` 


Slt 
than in cash, s. 104 contemplates that tke 
consideration fcr such allotment may be 
either a “contract: of sale er a contract for 
services or tke consideration may bein 
other forms. The stamp duty payable will, 
therefore, vary according as the considera- 
tion consisis of asale of property or of an 
agreément of any other kind. 

fhe Collector who referred the matter to 
the” Board for opinion was apparently: 
inclined to think that the reciprocal allot- 
ment must be regarded as amounting toa 
sale: and, therefore, the transaction was 
liable to stamp duty as a conveyance. 

Befcre the, Collector as well as before the : 
Board, reliance seems to have been placed 
on the decision ofthe Lahore High Court 
in .Bhola Iam & Sons y. Crown (1) 
in support of the argument that where a. 
transaction -does not amount to a cénvey- 
ance-but is merely an agreement to convey; 


the’ document does not. require to be, 
The facts in” 


stamped as a conveyance. 
that case are not quite analogous to those of 
the present ‘but‘there can be very little 
doubt asto the correctness of the general 
principle therein recognised. Sec also 
In re Swadeshi Cotton Mills, Ltd. (2). The 
Board’s reference incidentally mentions 
another argument advanced before it on 
behalf of the party, namely, that there 
was no question of conveyance here, 
because the transaction did not relate to" 
immovable property. There is no substance 
in that argument, as the Board themselves 
observe, because the definition of convey- 
ance in the Stamp Act willapply as much 
to the transfer of movable as to the transfer 
of immovable property. 

Before us, Mr. Doraiswami Aiyar puts his 
argument on two grounds. . He contended . 
that though the allotment was complete, it 
did not by its very nature amount to a 
‘transier of property within the meaning of 
the definition of conveyance because the 
company cannot be regarded in any sense 
as. the owner of its own shares, so that 
when if issues or allots shares, it cannot be 
said to be transferring properly. It is one 
thing to say that shares are property in the 
hands of a shareholder (e.g. s. 28 of 
the Companies Act) but, it is a wholly 
different position when the shares are being 
for the first time issued by the company 
itself. Alternatively, he contended that 
even if there should be any possibility cf 


(1) 15 Lah. 501; 1£0 Ind. Cas. 781 (2); AI R 1934 
Lah, 530; 36 P LR 9; (1934) Cr. Cas, 835;7R L 


24. 
» (2) 30 A L J 304; 137Ind. Cas. 337; AIR 1932 
All, 291; Ing, Rul. (1932) All. 322 (2) (F B). 
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regarding . this transaction , as. in the 
nature of a ‘sale’ of shares, it would no 
amount io a ‘conveyance’. unless property 
has passed thereunder, that according to 
the definition of ‘goods' in the Sale of 
Goods Act, shares are ‘goods’, that under 
s. 4 of the Sale of Goods Act a ‘cuntract of 
sale’ is nothing more than an ‘agreement 
to sell’ until the property in the goods to be 
sold passes, andthat under s. 18, where 
there is a contract of sale of ‘unascertained’ 
goods, no property is transferred to the 
buyer unless and until the gouds are 
ascertained. In the present case, at the- 
time of the oral arrangement the particulars 
of which were filed before tLe Registrar, 
there had been no appropriation of any 
specified sharesin either company. to the 
other company in pursuance of the allotment 
and he accordingly maintained that the trans- 
action could not amount to anything more 
than a mere ‘agreement to sell’ within the - 
meaning of s.4-cf the Sale of Goods Act. 
Reliance was placed inthis connection on 
the observations of the Judicial Committee 
in Manecky Pestonji Bharucha v. Wadilal 
Sarabhai & Co. (3) Inthe view that we 
take on the first question, it does not, seem . 
to us necessary to express any opinion on 
the second. 

On the first question, the learned Govern- . 
ment Pleader did not dispute the proposi- . 
tion that a company cannot be regarded as 
holding its ownshares. But he neverthless 
suggested that there is nothing in regard- 
ing the company as owning the shares which . 
it issues and in that sense it may be possible 
to bring the case within the definition of 
‘conveyance’ in the Stamp Act. We find it 
difficult to follow this distinction. As we 
have already observed, itis no doubt true 
that in the hands of a share-holder, a share ' 
is property and when a _ share-holder _ 
exchanges his shares with another, it may 
be possible to regard the transaction as _ 
amounting toa transfer whether by way of 
exchange or conveyance cf. Coats Lim v. | 
Inland Revenue Commissioners (1). But 
when. the ccmpany is for the first time 
issuing shares, it seems to us that there is.. 
no question of property already pcssessed . 
by the Company being thereby transferred . 
to the allottee. Whatever may be the 
exacf nature of the right which the allottee | 
acquires between the date of allotment and 
the dateof the entry cf his namein the 

(3) 50B 360; 94 Ind, Cas. 824; 24 A L J657; 21 | 
Bom, LR 777; 43 C LJ 508, 51M L J1; (1926) M 
W N 499; 53 I A 92; 30 CW N890(P C.) 4 

(4) (1887) 2 Q B 422; 66 L J QB772; 77 LT 270; ~- 
a6 W R 1 GTP L T O a 
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register, it is dificult to regard this issue 
of the shares to him by allotment 
amounting to a ‘transfer of property’ by the 
company to him. On this ground, we must 
hold that t.e c ntract of which the 
particulars were recorded in Form VII 


did not amount to a ‘conveyance’, and that. 
Form VII was properly, treated by the. 


parties as an ‘agreement’. 
A. Order accordingly. 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneous Nb. 575 of 1936 
September 14, 1936 
Tqgsau AHMAD, J. 
SALAG RAM — APPLICANT 
Versus 

»HMPEROR—Oppostte Party. 
Criminal 
Duty of Court—Fresh matter 
examination—Opportunity for re-cro;s-examination 


should be given—Ad journment —Absence of Counsel 
for one accused, if sufficient 





a. 526 (9)Penal Code (Act XLV of 1860), s. 228— 
Statement- in application about Judge—Held, convic- 
tion is not proper—Judge taking proceedings for 
contempt—Whether ground for transfer. 6 

While itis the duty of every Court to keep the 


cross-examination of a witness within legitimate- 
bounds, it must be careful, in the discharge of that . 


duty, not to exercise too effective a control sv as to 
unduly curtail legitimate cross‘examination. Too 


much interruption by the presiding Judge in the ` 


course of the crcss-examination of witnesses by the 
Counsel for the accused has, more often than not, 
the result of robbing the cross-examination of its 
efficacy and, therefore, undue interference in cross- 
examination must be avoided by the presiding Judge. 
[p. 516, cola. 1 & 2] - 

Where in re-examination of a witness a fresh matter 
is introduced and ths Court grants only three 
minntes for further cross-examination, the tims is 


insufficient as ths object: of re-examination is to - 


clear the ambiguities in cross-examination and 
if new and impourtant matter is allowed to be in- 
troduced in re-sxamination the accused has a right 
to cross-examine the witness as regards the matter 
so introduced. [p. 516, col. 2.] - 
Where in å Sessions Case in which a number of 
witnesses have been summoned and an application 
for adjournmmeat is made on the ground of abssancs 


of a Counsel for one of the accused, sutticient cause 


for granting adjournment is not made out. 

In considering the question whether or not the 
applicant had ampls opportunity before to file an 
application for transfer, regard must be had to the 
act whether or not the ground on which the appli- 
cation for transfer is propos3d to be basad did exist 
earlier.. Where the applicant has had no reasonable 
opportunity to apply for transfer, the case does not 
fall under s. 526 (9), Criminal -Procedure Code, |p. 
518, col. 1.) i 

A person was convicted under s. 228, Penal Code, for 
having madea siatement as follows “Probably as the 
rumour goes, with a view to avoid this big and stiff 
case ior reasons best known to him, the applicants 
came to know that he (Mr. P. N. Agha) was reported 
pick of high blood pressure four days before the cass 
gctually started”: i aA 


-‘BAtaG BAM v. #ubeRor (ALE) 


“as, 


_ not approved [p. 518, col. 2.] | 


trial — Evidenc2—Cross-examination— - 
introduced in re- . 


i reason—Transfer— -~ 
Ample: opportumty to file application—Test todeter- - 
mine—Criminal - Procedure Code (Act V of 1°93); ` 


- in the Court of Mr. 
‘ Sessions Judge of Dehra Dan. 
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Held, that the Judge would have shown judicial 
balance by not taking notice-of this pasange in 


the application and by not taking proceeding; 4 


under s. 228, Penal Code. Murlidhur v. Emperor (1) 
referred to, [p. 518, col. 2.), s 
Where after hearing of the day was finished, the 


accused was called back and convicied nnder s. 228, ` 


Penal Code and apprehending that hə might no 

get a fair trial, he applied for transfer: _ ‘- Sae 
Held, that it may ba that the Judge erred in 

taking proceedings for contempt of Court and in 


convicting him for that offence, but the mere con- 


transfer of the Sassions case from his Gourt, To 
hold otherwise would be to conceije the privilege 
ta a party toa cas: to secure the transfer of a case 


- from a: particular Court by baing. unnecessarily. 
< offensive and insolent and thús Courting proceed- 


ings for contempt of Court. Asa Nand v. Emperor (2), 


Messrs. S. B. Johari and Ram Mohan 
Agarwala, for the-Applicant. 


The Government Advocate, for the Crown. ' 
Mr. Kedar Nath Saha, for the Opposite ` 


Parity. ` ‘ 


Order.—Tais is an „application for the 


- vietion of him by the Judge did not warrant the : 


Lal - 


anno’ 


transfer ofa criminal case that is pending ` 


Crofts, Assistant 
ing. of the case conimenced in the Court of 
the learned Judge on August 12, ʻand con- 
tinued till August 31, 1935. 


The hear- ` 


During this’ 


interval 82 witnesses for the prosecution ` 
were examined. I am informed that about - 


70 of these witnesses were formal wit- 


“ nesses. On August 31, the present appli- 


cation for transfer was filed before me and - 


I ordered notice of the aplication to be 
issued and directed that the proceedings 
ba stayed meanwhile. 
summoned. The application is supported 


by an affidavit that contains no less than’ 


The record was also - 


47 paragraphs. The learned Judge has: 


submitted his explanation as regards the 


allegations contained in the affidevit. The- 


application has been argued at length by 


Mr. Ram Mohan Lal, ths learned Counsel ' 


for the applicant, and by Mr. Kedar Nath’ 
wao represents the Crowa. There are 11: 
accused in the case and they are charged 
with offences punishable under ss. 120 (b), 
487, 468 and certain other sections of tho: 
Penal Code. All tha accused in the casa‘ 
except one named Mohan LI were on bail 
during the trial. In the coursa of tha trial’ 
the learned Judgs passed certain orders 
that are bad in law and cannot be supp rt- 
ed. Tae accused also were respgnsiblsa 
for a number of applications that were 
either frivolous or were couched in un” 
necessarily offensive language. The ‘trial: 
was originally to take place in the Uourt 
of Mr, P, N, Agha, Assistant Sessjong 
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Judge at Saharanpur, and was to commence 
from August 4, 1936. But the learned 
Judge became indisposed and took leave 
and tLe cese was then, by the order cf this 
Court, transferred to the file of Mr. Crofts. 
Before the trial commenced on August 12, 
Mr. Ram Mohan lal, the Counsel for Salag 
Ram who isthe applicant before me, filed 
an application for the postponement of the 
case. He prayed that the proceedings be 
stayed for four days “to get breathing time 
for the case.” In this application it was 
stated that : 

“Probably as the rumour goes with a view to 


avoid this big and stiff case for reasons best known 
to him, the applicants came to know that he (Mr. 


P. N. Agha) was reported sick of high blood pies-~ 


sure four days before the case actually started.” 
All that I need observe is that this asper- 


sion on Mr. Agha wus wholly unmerited and > 


certainly uncalled for and the learned 
Counsel’ would have been better advised to 
refrain from using these words in the ap- 
plication. The application met with the 
fate that it deserved. It was dismissed by 
Mr. Crofts on the same day. He rightly 
observed in’ his order that as the case was 
“originally fixed for a week cr more ago 
at Saharanpur” the accused must be pre- 
sumed to have instructed their lawyers and, 
therefore, the adjournment prayed for was un- 
necessary. ‘Within two or three days of the 
last mentioned order, controversy arose in 
the Court below as tothe liability of the 
accused, who were on bail, to pay the 
expenses of defence witnesses. This con- 
troversy was setatrest by Mr. Crofts by 
his order dated August 15, 1936. The prc- 
priety cf this order would be considered if 
the case comes in appeal to this Court. 
At any rateI am not called upon at the 
present stage to express my opinion as 
regards the correctness or otherwise of this 
order. P f 

On the same date, viz. on August 15 a 
witness named Amar Nath was examined. 
He was cross-examined by the learned 
Counsel for the accused and then certain 
questions’ were put to himin re-examina- 
tion. I have perused his statement and I 
have no hesitation’in observing that new 
and fresh matter was introduced in the 
course of re-examination, That being so, 
Mr. Ram Mchan Lal was perfectly justified 
in asking the Court to’ allow him to further 
cross-examine Amar Nath. But the Comt 
refused to allow him more than three minutes 
to cross examine the ‘witness. Th's order 
of the learned Judge is indefensible: The 
learned Judge failed to appreciate that the 
object of re-examination is to clear the 
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ambiguities in cross-éxamination and that 
if new and important matter is allowed to 
be introduced in rc-examination the sc- 
cused hes a right to crossexamine the 
witness as regards the matters so introduc- 
ed. On August 15, the application of Mr. 
Ram Mohan Lal for further cross-ex amina 
tion was rejected andthe reasons for re- 
jecting the arplicaticn were given by the- 
learned Judge in his order dated August 18. 
As I have already observed that the learned 
Judge was wrong in rejecting the prayer 
for crees-examination. I need not deal with 
the grounds set forth in the order dated 
August 18. There is however one passage 
in that order that cught to be taken notice 
of. The learned Judge has observed that : 
“As I have noticed a tendency in this case to trap 
witnesses int» half truths by cutting them off in 


the middle of a sentence or an explanation, I give 
some hinte on what seems to me the only fair way 


| of .examining witnesses.” 


While it is the duty of every Court to 
keep the cross-examination of a witness 
within legitimate bounds it must be careful, 
in the discharge of that duty, not to 
exercise too effective a control so as to 
unduly curtail legitimate cross-examination. 
Whether the questions put in the cross- 
examination of the prosecution witnesses 


_ were or were not fair is more than I know. 


But I must observe that too much inter- 


ruption by tLe presiding Judge in the course 


of the cross-examination of witnesses by 
the Counsel for the accused has, more often 
than not, the result of robbing the cross- 
examination of its efficacy and, therefore, 
undue interference in cross-examination 
must be avoided by tte presiding Judge. 
As I am satisfied in the present case that 
the request made by Mr. Ram Mohan Lal 
to be allowed to further cross-examine Amar 
Nath was reasonable and ought io have 
been granted, I direct the learned Judge 
to resummon Amar Nath at the expense 
of the Crown and to give Mr. Ram Mohen 
Lal and the other accused in the case an 
opportunity to further cross-examine the. 
witness, . 

- On August 18, 1£36, an application was 
made by Mohan Lal, accused, who was not 
on` bail, that certain documents be sent for 
the expression of opinion by the hand- 
writing expert at Simla before his evidence 
was recorded asa witness for the prusecue 
tion. This application was in my opinion 
rightly rejected by the learned Judge. 
some more applications were 
filed and orders were passed thereon, but 
those applications and orders have no 
direct bearing on the decision of the applis 
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cation before me. .[ must however note that 
indiscriminate filing of applications during 
progress of the trial in the Court below 
appears to have been the order of the day. 
Similarly the systematic rejection cf those 
applications by the learned Judge was 
the rule. 

On or about August 24, Mr. Ram Mohan 
Lal had to attend a Tribunal of the Bar 
Council in Allahabad and he therefore was 
not present in Dehra Dun on that date. 
Applications were then filed asking for the 
adjournment of the case on the ground of 
Mr. Ram Mohan Lal's absence from Dehra 
Dun. The learned Judge rightly rejected 
those applications. The case before him 
was a, Sessions case in which a number of 
witnesses had been summoned and the mere 
fact that the Counsel for one of the accused 
had for some reason or other to absent 
himself from Debra Dun was noground for 
the adjournme nt of the case. Mr. Ram 
Mohan Lal appeared in the Court of the 
learned Judge on August 25, 1936, and on 
that date filed an application praying that 
all the witnesses who had been examined in 
his absence be recalled to enable him to 
cross-examine them. The learned Judge 
rejected the application with the following 
remarks: “The accused seem quite capable 
of cross-examining on their own account.” 
It is needless to say that the learned Judge: 
was perfectly right in rejecting the applica- 
tion for recalling the witnesses-fur further 
cross-examination. : 

In the meantime certain incidents hap- 
pened that have been mainly relied upon 
in support of the present application for 

- transfer. On August 20, the Crown Counsel . 
filed an application for the cancellation of 
the bail bonds of all the accused on the 
ground that the avcused were tampering 
with the prosecution witnesses. The learned 
Judge, rejected the application on August 
21, but gave a warning to the accused 
that ifit was found that- they in any way 
attempted to influence the witnesses for tle 
Orown their bail bonds will be cancelled. 
Then on August 24, a witness named Amar 
Singh was examined on behalf of the 
Crown and, in the course of cross-examin- 
ation by Salag Ram, he produced a postcard 
that purported tohave been written by the 
jnvestigaling officer to a relation of the 
witness. - The Crown Counsel then filed an 
application for the cancellation of the bail 
bonds of all- the accused. He suggested 
that the witness had been: won ‘over’ by 
Salag -Ram and had produced the postcard 
at his instance. This suggestion could nat be 
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characterized as baseless.or without founds 
ation. But Mr. Ram Mohan Lalhas argued 
that there was very plausible explanation 
for the incident. Possiby there was. But 
the explanation that he attempted to lay 
before me was not the explanation that 
was put before the learned Judge and the 
only fact before him was that a witness 
for the prosecution in the course of -cross- 
examination produced a document -that 
according to the Counsel for the defence, 
was of paramount importance ‘to’ the de- 
fence. No orders were passed by’ the 
learned Judge on the application filed by 
the Crown Counsel on Angust 24, but on 
August 23, he allowed that application to 
this extent: that he cancelled the Hail bond 
of Salag Ram accused and ordered’ that 
he be taken into custody. The reason 
why he allowed the application only as 
regards Salag Ram appears'to be that the 
posteard -was produced by Amar Singh 
during the course of cross-examination by 
Salag Ram. The same day, viz., on August 
25, Salag Ram filed an application under 
s. 526 (8), Criminal Procedure Code. He 
prayed that the hearing of the case be 
adjourned to enable him to file an applica- 
tion in the High Court for the 
transfer of the case. The application was 
signed by Salag Ram and Mr. Ram Mohan 
Lal, though present in Court, did notap- 
pend his signature to the same. Indeed 
he stated that he had nothing to do with 
the application. In this application it was 
averred that: i 

“Theapplicant notices with regret that the Court 
js completely in the hands ofthe prosecution and is 
unable to show any mercy, favour or kindness to the 
innocent accused persons. The applicant has lost com- 
pletely all faith. The applicant apprehends that. the 
Hon'ble Court is unable to sdminister justice in this 
case impartially.” ah 

The learned Judge rejected the application 
with the following remarks: 

“There is one sentence here which is insolent 
apart from anything else. I am not postponing 
this case unless the High Court orders me to. 
Rejected.” | j 

In my judgment the learned Judge was 
wrong in rejecting this application. He was 
no doubt authorized by sub-s. (9), s. 526, 
Criminal Procedure. Code, not to adjourn 
the trial if he was of the opinion that 
Salag Ram had previously reasonable op- 
portunity of making an ‘application -for 
transfer and had failed without sufficient 
cause 'to do so. But haviag regard to 
the fact- that the order directing Salag 
Ram to be taken into custody was passed 
‘on the very day on which the application 
undér s., 526 (8); was filed, sub-s. ' (9) of 
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that section was not applicable. The order 
cancelling the bail’ bonds apparently 
furnished a goud ground to Salag Ram 
for moving an application for transfer and 
it cannot be said that he had before 
August 25, an opportunity to file such an ap- 
plication. In Sessions tria's the provisions of 
sub-s. (8), 8. 526, Criminal Procedure Code, 
are ro doubt subject tothe provisions of 
sub-s. (9) of that secticn, but unless the 
case falls strictly within ihe provisions of 
sub-s. (9) the Judge is bound to grant time 
in accordance with the provisions of 
sub-s. (8). In considering the question 
whether or not the applicant had ample 
opportunity before to file an application for 
transfer, regard must be had to the fact 
whether ornot the ground cn which the 
application for transfer is proposed io be 
based did exist earlier. As in the vase before 
me an order adverse to Salag Ram was 
passed on the very date, viz.. on August 
25, it is impossible to hold that he had 
“reasohable opportunity” of applying 
for tranefer'of the cage on an earlier 
date. The order of the learned Judge 
rejecting the application of Salag Ram for 
the postponement of the case cannot there- 
fore be supported. I am not overlooking 
the fact that on more cccasions than one 
ib was brought to the notice of the learned 
Judge thatthe accused either intended to 
_orhad' filed applications for transfer in 
this Court. But the fact of the matter is 
that no such application had ever been 
filed in this Court. 

I must therefore approach the considera- 
tion of the present application on the 
assumption that the order rejecting the 


application under s. 526 (8) was bad in Jaw.’ 


But ihe mere mistake of law ccmmitted 
by aCourt during the trial of a case is 
no ground for the transfer of a case unless 
“ib is madeto appesr that the Court with 
a view to prejudice the party applying for 
transfer passed an illegal order. I am by 


no means satisfied in the present case that: 


the crder passed by the learned Judge was 
of such a description. After rejecting 


the application of Salag Ram the learned: 


Judge proceeded with the trial of the case 
and, after the hearing for tke day was 
finished, Salag Ram was marched off to 
jail. But bef.re Salag Ram had reached 
the jail he was called back tothe Court 
room andthe Jeatned Judge started pro- 
ceedings against Salag Ram for contempt 
of Ceurt under s. 228, Indian Penal 
Code. These preceedings had ‘reference to 
the passages quoted above contained in 
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the application of Salag Ram asking for 
the adjournment of the case. The learned 
Judge convicted Salag Ram and sentenced 
him to afine of Rs. 150 and in default 
of payment cf fine io three weeks’ simple 
imprisonment. Salag Ram pr-yed for time 
to pay the fine. TLis request was also 
refused by tke learned Judge on tke 
ground that he had no jurisdiction io grant 
time with the result that Salag Ram was 
sent to jail to undergo the sentence of im- 
prisoament passed on him. 

I aminformed that Salag Ram has filed 
an appeal which is pending in the Court of 
the Sessions-Judge. As the appeal is to be 
heard: and decided by the Sessions Judge 
I refrain from expressing my opinion about 
the propriety or otherwise of the conviction 
recorded by the learned Judge under s. 228, 
Indian Penal Code, but I must observe 
that the learned Judge would have shown 
judicial balance by not taking notice of 
the passages in the application quoted 
above and by not taking proceedings 
under s. 228, Indian Penal Code. Further 
I am not sure what would have been the view 
of the learned Judge if the decision in 
Murlidhar v. Emperor (1), had been brought 
to his notice. : : 

The conviction of Salag Ram under 
s. 228, Indian Penal (ode, has also been 
“made the ground of the present application 
for transfer. It is argued ihat as the 
learned Judge has already convicted Salag 
Ram for contempt of Court ke cannot 
be trusted to bring to bear on the facts 
of the Sessicns case an impartial mind so 
far ás Salag Ram is concerned. In sup- 
port ef this contention reliance has been 
placed on the decision in Asa Nand v. 
Emperor (2°. I am not impressed with 
ihis argument. It may be that the learned 
Judge erred in taking proceedings for 
contempt of Court and in convicting 
Salag Ram for that offence, but the mere 
conviction of Selag Ram by the learned 
Judge does not warrant the transfer of 
the Sessions case from his Court. To 
hold otherwise would be to concede the 
privilege toa party toa case tosecure the 
transfer of-a case from a parlicular Court 
by being unnecessarily offensive and inso- 
lent and thus courting proceedings for con- 
tempt of Ccurt. It is needless to observe 
that this cannot be allowed. In this con- 
nection I cannot lose sight of the fact that 

(1) 14 A L J 247; 33 Ind. Cas. 643; A IR 1916 All. 
330; 17 Or. L J 163; 38 A 28}. 

2) ATR 1931 Lah. 30; 130 Ind. Cas. 330; 32 Cr. L 
J 491; (1931) Cr. Oas. 94; 32 P L R 272; Ind. Rul, 
(1931) Lah. 266. 
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the proceedings in the Court below have 
been disfigured by repeated attempts to 
secure adjournments of the. case and that 
delaying tactics have been consistently 
adopted by the accused. If under such cir- 
cumstances the learned Judge took proceed- 
ings for contempt of Court against Salag 
Ram I cannot allow that fact to be made 
the ground for the transfer of the case. I 
therefore dismiss this application. But 
beforel part with this case I must bring 
it tothe notice ofthe learned Judge that 
the Counsel for the accused are within 
their right to ask-the presiding Judge to 
hear the case as far as possible during 
the hours fixed for the sitting of the Court. 
Further, ina complicated case of the des- 
cription that is before the Jearned Judge it 
is but fair that the accused should be al- 
lowed ample opportunity for complete and 
effective cross-examination without undue 
interference .bythe presiding Judge. The 
record may be sent tothe Court below at 
once. 
N. Application rejected. 


OUDH CHIEF COURT 
Civil Miscellaneous Application No. 1055 
of 1938. 
January ‘26, 1937 
: Nanavotty, J. . 
Qazi ZIA-UD DIN AHMED-—PLAINTIFF— 
` APPELLANT—ÅPPLIOANT 


i : versus 
Shafa-ul-mulk Hakim MUHAMMAD 


ABDUL HASA HB AND ANOTAER— DEFENDANTS: 


. — RESPONDENTS —Opposits PARTY 

Oudh Courts Act (IV of 1925), s. 12 (2)—Certificate 
for third appeal—Case merely turning upon inter- 
pretation of deed of gift—Whether constitutes 
sufficient ground for grant of certificate. 

.Where the decision inrespect of which a third 
appeal is sought to be filed under s. 12 (2), Oudh 


Courts Act, is neither opposed to any general prin-. 


ciple c£ law, nor does it involve a question of pub- 
lie interest nor isit contrary to any recognised 
precedent, but merely turns upon the interpretation 
of a deed of gift, thereis no ground fur grant of 
vertificate that the case is a fit one for third appeal, 
especially where it appears that the applicant mere- 
ly seeks td reiterate the contentions advanced in 
second appeal and the fresh contention urged cannot 
be entertdined at this stage, it not having been taken 
in second appeal. Usuf Ali Beg v. Nathu - (1) and 
Bisheshwar Dayal v. Lachman Ram (2), relied on, . 


Mr. Radha Krishna, for the Appli- 
cant. - 
Judgment.—This is an application fer 
leave to file an appeal under s. 12 (2) of 
the Oudh Courts Act (Act No. IV of 1925) 
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against ajudgment of mine- delivered. in 
Second Appeal No. 367 of 1934 decided on 
November 17, 1936. . 

I have heard the learned Counsel for the 
appellant and perused the memorandam 
of appeal which the applicant proposes to 
file asalso my judgment of November 17, 
1936. In my opinion the applicant has not 
made out any case which would justify 
me in declaring that this is a fit case for a 
further ` appeal under the provisions of 
s. 12 (2) of the Oudh Courts Act (Act IV of 
1925). In Usuf Ali Beg v. Nathu, 3 O. W,N. 
574 (1), a learned Judge of this Court laid 
down the principles that should guide the 
Court in exercising its discretion to declare 
certain cases fit for a third appeal under 
the provisions of s. 12 (2) of the Oudh 
Courts Act of 1925. The decision of Novem- 


ber 17, 1936 against which an appeal is. 
sought to be filed is neither opposed to any- 


general principle of law, nor does it in- 
volve a question of public interest nor is it 
contrary to any recognised precedent. ‘It 
merely turns upon the interpretation of a 
deed of gift. Similarly in Bisheshwar Dayal 


v. Lachman Ram 3 O. W.N.576 (2%, another. 


learned Judge of this Court laid down that 
a particular interpretation put upon a 


particular document by & Judge in second 


appeal furnished no ground for the grant 
cof a certificate that the ‘case was a fit 
one for third appeal. Itseenis to me that 
the applicant in the appeal, which he pro 


posed to file, merely seeks to reiterate the’ 


contentions advanced bélnre me by his 


learned Counsel in the second appeal which 


I decided against him. | 
The -fresh ‘contention urged before me 


that even if the transaction of gift be held ` 


to be valid and complete under the’ 
Muhammadan Law, the decree of 1915 
constituted a valid’ modé of retransfer 


of the gifted property tothe donor cannot” 


be entertained. at this stage when it was 


never urged before me in the second appeal” 


that was argued by the very same learned | 


Counsel. mS: ain 
For the reasons given above, I do not see 


my way to grant this application and ace; 


cordingly dismiss it. _ 


N. Ap 
(1) 3 O WN 574; 98 Ind. Cas. 395; AL R 1926 
Oudh 419; 1 Luck. 443. 


(2)3 OWN 578; 96 


ri 
ror 


peal dismissed.” ~ 


y 
Pi 
r 


Ind. Cas. 939; A- IR 1928. 
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LAHORE HIGH COURT 
Miecellaneous First Civil Appeal No. 1882 
An of 1935 

January 17, 1936 
AGHA HAIDAR, J. 
” GHULAM HAIDAR—PLAINTIFF—-APPELLANT 
versus 
Diwan IQBAL NATH AND otar s— 
DEFENDANTS—RESPONDENTS. 
_ Practice—Adjournment—Reader of Court adjourn- 
ing case and getting order signed by Judge not 
seized of case—Practice condemned—Default— 
— Pleader appearing in Court stating he had no 
instructions—Whether amounts to default of appear- 
ance by party. 
., The practice of adjourning a casea number of 
times and fixing of successive dates by the Reader, 
who alters dates signed by a Judge not seized of the 
case, is wholly irregular and should be put an end 
ee Sahai Dhera Shah v. | Maya Das (1) 
Where the Pleaders of the plaintiff appeared on a 
date fixed but they intimated to the Court that they 
had no instructions from their client, this amounts 
to default of appearance by the ‘plaintiff. Lalta 
Prasad v. Nand Kishore (2), followed. 
Misc. F. ©. A: from an order of the Senior 
Sub-Judgé, Gujranwala, dated July 23, 1935, 
Dr. Shuja-ud-din, for the Appellant. 
_ Messrs. Achhru Ram and Chuni Lal 
Vohra, for the Respondents. 
' Judgment.—After hearing Dr. Shuja- 
uddin on behalf of the appellant and Mr. 
Achhru Ram, Ccunsel for the respondents, 
I am satisfied that the plaintiff-appellant 
was not bound to wail upon the Peader of’ 
the Court when he fixed the next date of 
hearing, namely, April 29, 1935, on March 2, 
1935. The case had been adjourned a 
number. of times and successive dates had 
been fixed by the Peader who had the al- 
tered dates signed by a Subordinate Judge 
not seized of the case. This practice is 
wholly irregular and should be put an end 
to atonce. I entirely agree wiih the re- 
marks of Jai Lal, J., in Jowala Sahoi 
Dhera Shah v. Maya Das (1). The result 
is that the plaintiff had no legal me ns of 
Knowing that April 29, 1935, had been fixed 
for the hearing. “The proper thing would 
have been to inform him by means of notice 
that on account. of the changes in the 
personnel of the Court a particular date had 
been fixed. This has not been done. The 
Pleaders for the plaintiff appeared cn 
April 29, 1935, but they intimated to the 
Court that they had no instructions from 
their client. This is tantamount to default 
of appearance by,the plaintiff as laid down 
in a Full Bench decision of the Allahabad 
High Court in Lalta Prasad v. Nand 
Kishore (2). 
(1) 33 P LR 804, ` i 
(2, E2 A 66; AWN 1899, 176 (E B). 
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In my’ opinion, under these cireum- 
stances, the Court should have restored the 
case toils criginal number. At the same 
time I cannot help observing that if the 
plaintiff had been more vigilant, it would 
not have been difficult for him to remain 
in -touch with what was going on in the 
Court below. He should have instructed 
his Counsel at least to see how the case 
was proceeding. This he apparently did 
not do with the result that this Counsel had 
no interest in the case and when called by 
tLe’ Court on April 29, 1935, merely stated 
that they had no instructions from the 
client. JI, therefore, allow the appeal and 
set aside the order of the Court below, but 
under the circumstances, make no order as 
to costs, ° 

N. Appcal allowed. 





MADRAS HIGH COURT 
Petition No. 267 of 1331 
Application No. 182 of 1936 
September 28, 1936 
WADSWORTH, J. 
(In the matter of T. SADAGOPA NAIDU, an 
INSOLVENT) i 
Tan OFFICIAL ASSIGNEE or MADRAS — 
PETITIONER 


VETSUS 
R. KRISANASAWMY NAIDU AND orarrs— 
RESPONDENTS 

Insolvency—Single application to set aside several 
alienations made by insolvent in fraud of creditors 
—Maintainability—Multifariousness. 

An application by the Official Assignee to | set 
aside a number of alienations made within a short 
period by the insolvent in pursuance of a general 
scheme to defraud creditors isnot bad for multi- 
fariousness In ve Binjraj Harnandrai()) distinguish- 
ed. Govindaraja Mudaliar v. Alagappa Thambiran (2, 
relied on. ‘ 

Messrs. K Rajah Ayyarand P. Siikantan, 
for the Petitioner. 

Messrs. K. Thiruvenk tachari and K. M. 
Venkatudvaradachari, fcr the Respond- 


ents. 


Judgment.—The preliminary question 
to be decided is whether the application 
by the Official Assignee to set aside a 
number of alienations made within a period 
of about cne fortnight by the insolvent 
is bad for multifariousncss and whether 
ke should be required to file separate 
applications in the case of each alicnation. 
My attention has been drawn to various 
cases on the subject of clubbing in one 
proceeding c'aims for separate reliefs 
against a number of different persons, 
There is a judgment of Panckridge, J, 
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reported in In re Binjraj Harnandrai (1), 
in which the practice of applying in one 
proceeding to set aside a number of 
alienations is deprecated. As regards that 
judgment, there is nothing to show that 
there was any allegation of conspiracy or 
collusion between the various alienees. 
That the Court can try in one suit the 
question whether numerous alienations by 
a trustee to various persons are bad was 
held in the Full Bench decision reported 
in Govindaraja Mudaliar v. Alagappa 
Thambiran - (2), this decision * pro- 
ceeding on the basis that, when there: is 
unity of title in the plaintiff and a number 
of similar alienations, the validity of 
which depends upon the powers of the 
trustee, are all in question, the same evi- 
dence and arguments will apply in the 
case of all these alienations and the various 
causes of action can conveniently be tried 
together. 

. Now, in the presen; case thé allegation 
is that the insolvent in the course of 
about a fortnight made six separate aliena- 
tions to persors, all of whom are alleged 
to be friends, 1e'atims and partisans and 
who are alleged to have acted together in 
collusion with the insolvent to screen his 
properties. It-is also alleged that these 
transactions are the outcome ofa general 
scheme of fraud and conspiracy entered 
into . between the insolvent and the res- 
pondents. In the face of such allegations 
of conspiracy and collusion between the 
various alienees to carry out a compre- 
hensive scheme of fraud Ido not see how 
it can be held that the various slienations 
which are alleged to have been the out- 
come of this scheme cannot be attacked 
in cne and the same proceeding. For 
obviously, in order to establish the case 
put forsard by the Official Assignee, it 
will be necessary, as regards each of these 
alienations, to consider it in its relation to 
the other alienations. 
that this application can properly cover the 
various alienations which it attacks. The 
application will be posted for trial in three 
weeks, x 

Ae, . Order accordingly. 

(1) 60013687; 149 Ind. Cas. 995; AI R 1934 Cal 
232; 6 R.C 674. ; 

(2) 5L-M L-J 194; 97 Ind, Cas. 212; 24 L W 186; 
By M W N 632, A IR 1925 Mad. 911; 49M 838 
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NAGPUR HIGH COURT 

Criminal Revision Application No. 231 

of 1936 
“July 16, 1936 
. GRUER, J. 
GOVINDA-—APPLIGANT 
VETSUS 
TEMPEROR—Oppositr PARTY 

Criminal trial—Accomplice—Person making him- 
self agent of prosecution to disclose offence—Whe- 
ther accomplice—Corroboration, if necessary— 
Recovery of marked coins, if amounts to corrobora- 
tion—Sentence—Previous conviction—Short sentence 
deprecated. . 

‘A person who makes himself an agentfor the 
prosecution with the purpose of disclosing an offence 
is a Police spy or decoy and not an accemplice, 
and, therefore, his evidence, though its value would 
depend upon his character, would not require cor— 
roboration. Ramaswami Gounden v. Emperor (1) 
Queen-Empress v. Javecharam (2) and Emperor v. 
Chaturbhuj Sahu (3), relied on. À 

Recovery of marked coins amounts to corrobora: 
tion. 3: 
“Where there has been previous conviction, short 
sentences are to be deprecated. 

Cr. Rev. App. against the order of the 
Court of the Sessions Judge, Nagpur, 
dated June 29, 1936, in Cr. Appeal No. 69 
of 1936, confirming the order of the Oourt of 
the Magistrate, First Class, Nagpur, dated 
February 27, 1936, in Cr. C. No. 288 of 
1935. . . i 
Mr. K. C. Jain, for the Applicant. 

Order.—In this case the search and 
seizure of alleged betting slips has not 
been relied on by thè Appellate Court. 
So discussion about the ilegality of the 
search is unnecessary. . 

It is said, however, that the chief 
witnesses are really accomplices as they 
took marked money and placed the bets 
with the accused. In Ramaswami Gounden 
v. Emperor (1), an accomplice was defined 
as a person who is . 

“a guilty associate in crime or who sustains such 
a relation: to the criminal act that he could be 
jointly indicted with the defendant (priucipal).” 

Here the witnesses could not be so 
indicted as the element of mens rea was 
absent.. In Queen-Empress v. Javecharam 
(2), it was held that the act of a detective 
in supplying marked money for detection 
of a crime Cannot be treated as that of 
an accomplice; and in Emperor v. Cha- 
turbhuj Sahu (3), following the English 
rule it was held that a person who makes 
himself an agent for the prosecution with 
the purpose ‘of disclosing an offence is a 
Police spy or decoy and not an accomplice, 


(1) 27 M 271; 2 Weir 803,14 M L J 226. 

(2) 19 B 363. “Sahat 

(3) 38 0986; 8 Ind. Oas. 119; 15 O WN 171; 11 Gr, 
L J 560. Be ee cea 
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and that; therefore, his evidence, though 
its value would depend upon his character, 
would not require corroboration. 

Further there is corroboration in the 
present case as. the marked coins have 
been recovered. They were marked aud 
were given to Hiraji and Sitaram in the 
presence of Nilkanth who deposes to these 
facts. .Nilkanth also proves recovery of 
the coins.’ Ramu - proves that the house 
was’ being used asa gaming house on the 
previous day. . 

Thus there was evidence to warrant a 
conviction. and the finding will stand. I 
am asked to reduce the sentence of im- 
prisonment to a few days. It is fully 
deserved, as there was a previous convic- 
tion and it isa well-known principle that 
short sentences, ought to be deprecated. 
The application is rejected. 

N. Application rejected. 


ALLAHABAD HIGH COURT 
, Criminal Revision Application No. 357 
cf 1936 
August 25, 1936 
BENNET, J. . 
RAGHUBIR SAHAI - APPLICANT 
| versus, 
WALI HUSAIN KHAN AND OTHERS —- 
: OppostTs PARTIES 

Criminal Procedure Code (Act V of 1898), ss 252 
(2), 254, 256 (—Charge-sheet framed after examin- 
ing- all witnesses in list under s. 252 (2)—Complain- 
ant, if can be allowed to produce further new wit- 
ness. , f - 

Under s. 252 (2), Criminal 
complainant is required to giveina listof prosecu- 
tion witnesses. Under s. 254 the 
examine all those witnesses and then frame a charge- 
sheet or he may frame a charge-sheet before he has 
examined all those witnesses. If he adopts the 
latter course and certain witnesses remain from the 
list who ‘have not been examined, then those wit- 
nesses are the remaining witnesses under s. 236 (1) 
and the complainant has a right to produce them 
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Procedure Code, the- 


Magistrate may, 


after the cross-examinaticn of those witnesses who. 


have been’ previously examined. But if the Magis- 
trate has examined all the witnesses for the pro- 
secution in the list under s. 252 (2)and has then 
framed a charge-sheet, there are no 
maining who could come under the déscription in 
s. .256 (1), Consequently the complainant - cannot 
produce afurther new witness after this stage. 
Emperor v. Percy Henry Burn (1), dissented from. 


witnesses re-, 


iy. R. App. from an order of the District’ 


Judge, Bareilly, dated April 20, 1936. l 
Messrs. K. D. Malaviya and G. S. Pathak, 
for the Applicant. p 
‘Messrs. A. M. Khwaja 
the Opposite Parties. ` ; 
The Assistant Government Advoerbs, for 
the Crown. a 


and Man Singh, for 
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, Order.—In: this case a -complainant 
Raghubir Sahai applies in revision against 
the order of a Magistrate and of the District 
Magistrate in revision refusing to allow the 
complainant to produce a further witness 
against the accused. The accused persons 
were being tried under ss. 379 and 426, 
Indian Penal Code, in the Court of the 
Tahsildar and a charge sheet was fram- 
ed against them on February 27, 1936 and 
they pleaded not guilty to that charge-sheet.. 
The 29th February was fixed for the cross- 
examination of the witnesses for the pro- 
secution and those witnesses were cross- 
examined. It was after this stage that the 
complainant claimed that he could summon 
an entirely new witness, the moqaddgm of 
his master, whom he had not previously 
mentioned. On February 10, 1931 the com- 
plainant had given a list of prosecution 
witnesses under s. 252 (2), Criminal Pro- 
cedure Code, and the name of this mogad- 
dam was admittedly not in that list. The. 
complainant also desired certified copies of 
certain partition papers to be produced, but 
the Court refused to accept this, The view of 
learned Counsel is that the words “the 
evidence of any remaining witnesses for the’ 
prosecution shall next be taken” in s. 256 (1) 
give the prosecution the right to produce 
any numberof witnesses at that stage. I 


_ .cannot agree with that view of the law. It 


appears to me that under s. 252 (2) the com- 
plainant -is required to give in a list of 
prosecution witnesses.‘ Under s. 254 the 
Magistrate may examine all those witnesses 
and then frame a charge-sheet or he may 
frame a charge-sheet before he has exa» 
mined all those witnesses. If he adopts the 
latter course and certain witnesses remain’ 
from the list who have not been examined 
then those witnesses are the remaining 
witnesses under s. 256 (1) and the complain-- 
ant has aright to produce them after the 
eross-examination of those witnesses who 
have been previously examined. But if thè- 
Magistrate has examined all the witnesses’ 
for the prosecution in the list-under s. 252 
(2) and has then framed .a charge sheet, in’ 
my opinion there are no witnesses remain- ` 
ing who could come under the description 
in s. 256 (1). This view of the law has been . 
taken hy Allsop, J. in- Emperor v. Madan 
Goral, Criminal Revision No. 272 of 
1935 decided on July 20, 1936. A con-- 
trary view has been taken in æa 
ruling reported in Emperor v. Percy Henry 
Burn (1). That ruling was of the year 


R (D 11 Bom. L. R1153;4 Ind. Cas. 268; 10 Or. L J 
530, - ; 
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1909 and it does not appear to have been 
followed in this Court. For these reasons 
I consider that the view of law put forward 
in support of this revision is incorrect. The 
Courts below have refused to allow the com- 
plainant to produce his further witnesses 
and I consider that that refusal was correct. 
Accordingly I refuse this application in 
revision. ; 


N. Revision dismissed. 





OUDH CHIEF COURT. 
Second Civil Appeal No. 224 of 1935 
November 30, 1936 
Tao{as, J. 
” MANGAL-—PLAINTIFE — 
APPELLANT 
VETSUS 
MAIKU—Derenpant - RESPONDENT 

_' Malicious prosecution—Suit for damages~Burden 
of proof—Nature of proof required—Mere fact that 
complaint was dismissed, if prima facie evidence that 
charge was malicious. 
“In an action for malicious prosecution the plain- 
tiff has to prove that the prosecution was instituted 
against him without any reasonable and probable 
cause and that it was: due to a malicious intention 
of the defendant. The plaintiff cannot succeed un- 
less he can show either guilty knowledgs or some 
wicked or indirect motive in the defendant, In the 
class of actions to which a claim of damages for 
malicious pros¢c ition belongs, the state of the mind 
of the defendant at the time when he did the act 
is very important. The general principle of the 
common law is that an action for malicivus prosecu- 
tion lies whenever one man puts the process of the 
law in motion against another maliciously and 
without reasonable and probable cause. 

The mere fact that the complaint was dismissed 
is not prima facie evidence that the charge was 
malicious or unieasonable and false. The burden 
of proving want of reasonable and probable cause 
is on the plaintiff and the existence of malice should 
be independently proved and cannot be inferred 
merely from the absence of probable and reason- 
able cause. Muhammad Daud Khan y. Jai Lall 
(1), distinguished. 


=B. C.A. against an order of the Sub-Judge, 
Malihabad, Lucknow, dated April 6, 1935, 
dismissing the plaintiff's suit and con- 
firming the deeree cf the Munsif, South 
Lucknow, dated September 14, 1931. 
Mr. R. K. Buse, for the Appellant. 
Mr. P. N. Asthana, for the Respondent. 
Judgment.—tThis is a plaintifs appeal 
against ihe judgment and decree of ths 
learned Civil Judge of Malihabad, Lucknow; 
dated April 6, 1935, confirming the decree 
of the learned Munsif of Lucknow, dated 
September 14, 1934, dismissing the plain- 
tif’s suit. 
It appears from the evidence that on 
January 9, 1934, the defendant-respondent 
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filed a complaint against the plaintiff-ap- 
pellant under ss. 323 and 504 of the Indian 
Penal Code, on the allegations that on 
December 10, 1933, when the. defendant 
was away from home, there was a quarrel 
between the scns of the defendant and the 
plaintiff, that the plaintif entered the 
house of the defendant and beat his son 
who began to bleed from the mouth, and 
that when the defendant returned to his 
house the plaintiff beat him also. The 
complaint was dismissed by a Bench of 
Magistrates on March 20, 1934, on the 
ground that there were a large number of 
discrepancies in the statements of the pro- 
seculion witnesses, who were not worthy of 
credit. 

The plaintiff fled this suitin the Court 
of the Munsif to recover Rs. 400 as damages 
for malicious prosecution on the ground 
that the complaint was false and malicious. 
The defence was that the complaint was 
true and without any malice. 

The learned Munsif found that the plain- 
tiff beat the defendant and that there was 
reasonable and prokable cause for the de- 
fendant to file the complaint, which was not 
false and malicious. 

On appeal the learned Civil Judge up- 
held this finding. 

The plaintiff has now come to this Court 

-in second appeal and his contention is that 
as the plaintiff was acquitted by the Bench 
Magistrates, there was -a presumption of 
want of reasonable and probable cause, 
and that the learned Munsif should not 
have believed the evidence of the defen- 
dant’s witnesses, who were disbelieved by 
the Criminal Court. He relies on the case 
of Muhammad Daud Khan v. Jai Lall re- 
ported in A. I. R. 1929 All. 265 (1). 

- In my opinion, in an action for malicious 
prosecution the plaintiif has to prove that 
the prosecution was instituted against him 
without any reas.nable and probable cause 
and that it was due to a malicious intention 
of the defendint. ‘The plaintiff cannot suc- 
ceed unless he can show either guilly 
knowledge or some wicked or indirect 
motive in the defendant. In the class of 
aciions to which a claim of damages for 
malicious prosecution belongs the state of 
the mind of the defendant at the time 
when he did the act is very important. The 
general principle of the common law is- 
that an action for malicious prosecution 
lies whenever one man puts the process of 


- thelaw in motion against another mali- . 


(1) A I R 1929 All. 265; 116 Ind, Cas 852; Ind. Ry) 
(1929) All. 644. i 
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ciously and without reasonable and prob- 
able cause. 
- The mere fact that the complaint was 
dismissed is not prima facie evidence that 
the charge was malicious or unreasonable 
and false. The burden of proving want of 
reasonable and probable cause is on the 
plaintiff and the existence of malice should 
be independently proved and cannot be 
inferred merely from the absence of prob- 
able and reasonable cause. I agree with 
the findings of the lower Courts that the 
plaintiff has in this case failed to prove 
malice or want of reasonable and probable 
cause. The learned Munsif was not bound 
by the judgment of the Criminal Court. 
He was right in arriving at his conclusions 
independently on the evidence produced 
before him on the issue framed. The cir- 
cumstances and facts of the case of 
Mohammad Daud Khanv Jai Lall reported 
in ie I. R. 1929 All. 265 (1), were difer- 
ent. . 

I accordingly dismiss this appeal with 
costs. i 
_Ne Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 383 of 1936 
June 26, 1936 

- Butng, J. 
MEGH RAJ AND OTAERg—PLAINTIFFS 
— A PPELLANTS 


l versus ° 

MUNICIPAL COMMITTEE, ABOHAR — 

DETENDANT—RESPINDENT 

Evidence Act (I of 1872), s. 35—Revenue Record 
—Entries in—Relevancy of, to show land was used 
as thoroughfare—Dedication—Inference that land 
is dedicated for use as public road, from continuous 
user—Whether one of fact and open to rebuttal. 

Entries inthe Revenue Record made by a public 
officer in discharge of his duty are relevant for the 
purpose of showing that the land was found to be 
used as a roador a thoroughfare when the entries 
‘were made, 

Inference of dedication of land for use as a 
public road from its long and continuous user ‘as 
such, is really one of fact rather than of law and can 

e rebutted. 

S.C. A. from the decree of the Additional 
District Judge, Ferozepore, dated Decem- 
ber 10, 1935. 

Mr. Nawal Kishore, for the Appellants. 

Messrs J. N. Aggarwal and Ası Ram 
Aggarwal, for the Respondent. 

Judgment.—Plaintiffs sued in this case 
to restrain the defendant Municipal Com- 
mittee of Abohar from interfering with 


their rights in respect of land included in ` 


Khasra No. 2536. It appears that the plain- 


` 
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tiffs wanted to build on this land but the 
defendant prevented them from doing so 
claiming that the land was a part of a 
public thoroughfare. Tke Courts 


the land in dispute is a portion of a public 
way and have dismissed the sdit. From 
this decision plaintiffs have preferred a 
second appeal. The material facts briefly 
are that the plaintiffs are recorded as 
owners of the land in dispute in the 
revenue records. Prior to 1913-14 the land 
used: to be cultivated, but from 1913-14 to 
1927 the land has been described in 
tte revenue records as ‘shaream (thorough- 
fare) or rasta iroad)’ In 1927 the land 
was shown as cultivated, but I agree with 
the view of the learned District Judge that 
the eniry is suspicious and may have been 
made merely with a view to support the 
present. claim of the plaintiffs. The oral 
evidence produced was not of much value 


and was not relied on butfrom tke long 


user ofthe land as a‘road as shown by 
the: entries in the revenue records and 
the inspection of the spot which showed 
that theland was an essential part of a 
thoroughfare the learned District Judge has 
inferred that the land was dedicated for 
use as a public road. 

The learned Counsel for the plaintiffs 
in the revenue 
records have no presumption of correctness 
as they do not fall within the scope of the 
information which is required to be given 
in the revenue records under s. 31, Punjab 
Land Revenue Act. In support of this con- 
tention he relied on Sadiy Hussain v. 
Anup Singh (1). He accordingly urged that 
there was no evidence to establish any 
long user of the land as a road, much less 
to jnstify any inference as to the dedica- 
tion for the purpose. The entry ‘Shara’ 
amor rasta” is made in the revenue re- 
eords against the land in dispute in the 
calumn of cultivation. The land is also 
shown as-“ghair mumkin rasta” in column 
with regard 
(qisam zamin). These entries were made 
by a public officer in discharge . of his 
duties and even they are not entitled to 
presumption under s. 44, Punjab Land 
Revenue Act, I do not see why they should 
not be considered to be relevant under 
s. 35, Evidence Act. I donot think the 
entries in question can be said to be 
whelly outside the scope of the duties of the 


revenue officers who made them. Under. 


(1) 4 Lah, 327; AIR 1924 Lah. 151; 76 Ind. Gag 
91; 5 Lah. L J 462. ` : 


below” 
have upheld the defendant’s contention that ` 


. 


to the quality of the land © 
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the Punjab Land Revenue Act, the Finan- 
cial Commissioners have made rules pres- 
cribing the forms in which the annual re- 
cord istobe prepared and according to the 
Instructions issued, the entries in question 
were made (see Standing Order of Financial 
Commissioner No. 23). In my opinion the 
entries are relevant for tLe purpose of 
showing that the land was found to be 
used as a road ora thoroughfare when the 
entries were made. They support the 
defendant’s evidence and in the circum- 
stances there seems to be no reason Why 
the defendant’s evidence should not be 
accepted. 

The fact that the land is being used asa 
public road at present is also shown by 
the irishection note of the trial Court. 1, 
therefore, agree with -the finding of the 
learned District Judge that the land has 


been used as a public road from 1913—1927. 


The learned District Judge has inferred 
dedication of the land for use asa public 
road from its long and continuous user 
as such. for some 25 years. Now, this 


inference was really one of fact rather: 


than of law. It was open to the plaintiffs 
to rebut it, but they have given no reason- 
able explanation why they should have 
allowed the land to be used as a road 
for such along period. It is not alleged 
that they were absent from the village. 
They have other cultivable land close by. 
In the circunistances- the learned District 
Judge was, I think, justified in holding:that 


the plaintiffs must have been aware dur-~ 


ing this period that the land was being 
used as a public road.. In my opinion 
there is no valid ground for interference 
with the decision of ‘the learned District 
Judge in second appeal; I dismiss the ap- 
peal with costs. 

N. ae Appeal dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 680 of 1936 
August 17,1936 
CUNLIFFE AND HENDERSON, JJ. 
CHHOTERAM SARUP SHA—AccUsgD— 
PETITIONER 
VETSUS — 
EMPEROR-~Opposire Parry 

Penal Code (Act XLV of 1860), s.199—Insolrency 


petition containing false statements—Offence under. 


s. 199, if committed. 

The statements ina petition of insolvency are 
very analogous to statements made in ordinary civil 
pleadings—statements which are verified by law on 
the part ofthe person who places them on the re- 
gord. But they certainly do not constitute evidenca 
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which isbound tobe accepted by the Court, A 
petition in insolvency unbacked or uncorroborated 
by other evidences would not be accepted by the 
Court against the interests of any other person who 
was concerned in the question of the petitioner's 
insolvency. 

“Where inzn insolvency petition, a false state- 
Ment was made that the petitioner had not been an 
insolvent before, andon this being proved to be 
untrue, prosecution under s. 199, Penal Code, was 
launched ; 

Held, that this petition cculd not be used as evi- 
dence to prove that infact he had not filed such a 
petition and no offence under s. 199, was .commit- 
ted. 

Messrs. S. K. Sen, Hiralal Ganguli and 
Sudhir Chandra Choudhuri, for the Peti- 
tioner. 

Messrs. D. N. Bhattacharjee and Bireswar 
Chatierjee, for the Crown. : 

Cunliffe, J—This Rule raises a short 
point of law om its own facts. The peti- 
tioner was convicted under s. 199, Indian 
Penal Code, for making a false statement. 
Section 199, is a provision of the Code, 
which deals with a very specialised form of 
perjury. This section which is not very 
often used is, in the following terms : 

“Whoever in any declaration made or subscribed 
by him, which declaration any Court of Justice, or 
any public servant or other person, is hound or 
authorised by law to receive as evidence of any fact, 
makes any statement which is false, and which he 
either knows or believes to be false or does not be- 
lieve to be true, touching any point mateiial to the 
object for which the declaration is made or usd, shall 
sbe punished in the same manner as if he gave false 
evidence.” : ah — 

The fact was that the petitioner put in 
a petition ininsclvency and in his petition 


he made a false statement to the effect that 


he had never been an insolvent before. 
This was proved to be untrue and hence 
this prosecution. The question to be de- 
cided is whether this statement contained 
inthe insolvency petition which was made 
in the district under the Provincial Insol- 
vency Act comes within the ambit of the 
expression that it was a statement “bound 
or authorised by law to be received as evi- 
dence.” In my opinion, it does not. The 
statements in a petition of insolvency are 
very analogous to statements made in 
ordinary civil- pleading-—statements which 
are verified by law on the part of the per- 
son who places them on the record. But 
they certainly do not constitute evidence 
which is bound to be accepted by the Court. 


' I doubt whether they are evidence in any” 


sense of the word, except, possibly in the 
form of admissions against the person who 
makes them. Certainly, a petition in insol<. 
vency unbacked or uncorroborated by other 
evidence would not be accepted by the | 
Court against’ the interests of any other 


526 


person who was concerned in the question 
of the petitioner's insolvency. There are 
decisions upon this question; but in my 
View, they turn on their own fac! and it is 
not necessary to cite them The Rule, ac. 
cordingly, is made absolute on the basis 
that I have indicated. The conviction and 
sentence passed upon the petitioner are cet 
aside and we direct that the accused be. 
set at liberty forthwith. 

Henderson, J.—I agree. The decision 
of this Rule rests on the interpretation of 
the words “to receive as evidence of any 
fact” in s. 199, Indian Penal Code. The 
prosecution was based on a statement made 
by the petitioner in a verified petition to an 
Insolvency Court to the effect that he had 
never filed any other application in insol- 
vency. It is abundantly clear that that 
petition could not be used as evidence to 
prove that in fact he had not filed such a 
petition. It might be used for the purpose 
of contradicting his own evidence on oath; 
but certainly it is not evidence per se of 
any fact with regard to the insolvency. On 
behalf of the Crown, Mr. Bhattacharjee 
sought to support the conviction not upon 
the ground that his petition could be re- 
ceived as evidence in the ordinary sense of 
the term but upon the ground that’ it might `- 
be described as evidence in acertain special 
sense. His argument was to the effect that, 
without this statement, the petitioner would ° 
have been unable to induce the learned“ 
District Judge presiding over the Insolven- 
cy Court to take any steps with regard to 
his petition. For this argument Mr. Bhatta- 
charjee relied on the definition of “Evi- 
dence” in the Evidence Act. In my opinion, 
that definition is really against him. 

Ne Rule made absolute. 


RUP tab v: MANOHAR tai (LAH) 


ito 
Rup Lal, 164 Ind. Cas 3%, affirmed. Rallabandi 
Veeramma v. Rallabandi Subba Rao (31, Ngwe Hmon 


v. Ma Po 4) and Thakur Prasad v. Fakir Ullah (5), - 
telied on. 


L. P. A.'against an order of Jai Lab. 
J, dated December 17, 1935, as reported in 
164 Indian Cases 334. 

Messrs. Mehr Chand Mahajan and Yash 
Pal Gandhi, for the Appellants. , 
Mr. Shamair Chand, for the Respcndent. 
Addison, J.—Three minors applied | to 
the District Judge through their next , 
friend for grant of probate of a will. On 
the edate of hearing most of the respon- 
denis appeared. Some, hcwever; had not 
been served. Out of the applicants only, 
one, a minor, was present, their next 
friend and their Counsel being absent, the - 
first because it is stated he was fll and 
the second because he hadto go to the 
cremetion ground. The District Judge then 
proceeded to dismiss the application in 
default. An application was made for its: 
restoration which was summarily dismiss d.. 
Against this decision there was an appeal’ 
to this Court which was heard by a single, 
Judge. He accepted the appeal, set aside. 
the order of the District Judge and sent - 
the case back io him with directions to 
proceed with the application for grant of. 
probate in accordance with law. Against, 
this decision this Letfers Patent Appeal 
has ‘been preferred. The principal conten- 
tion on behalf of the appellants’ is that 
the provisions of O. IX, r. 9, Civil Procedure 
Code, do not apply to probate proceedings. , 

Section 295, Saccess‘on Act, enacts that 

“In any case before the District Judge in which 
there is contention, the proceedings shall take, as 
nearly as maybe, the form of-regular suit accord- 
ing to the provisions of the Oivil Procedure Code, 
1908, in which the petitioner for probate or letters - 
of administration, as the case may be, shall be the 


. Plaintiff, and the person who has appeared to oppose 


tern tem 


LAHORE HIGH COURT 
Letters Patent Appeal No. 15 of 1936 
f May 19, 1935 
_ Appison AND ABDUL RASHID, JJ. 
RUP LAL AND ofaeRs—A PPELLANTS 
versu3 


MANOHAR LAL AND OTHERS— RESPONDENTS. 
Probate—Application for grant of probate—Dis- 
missal for default—Appealability of order—Ciril 
Procedure Code (Act V of 1908), O. IX, 7.9, O. XLIII, 
r. 1 (0)—Successton Act (XXXIX of 1825), s. 299. 6 
An application for grant of probate can be dis. 
missed in default and restored. An appeal would 
thus Le under O. ALIH, r. 1 (0), Civil Procedure 
Code, or under s. 299, Snecession Act, and certainly - 
under the latter section from an order diemissing 
such an application. Order IX, r. 9, Civil Procedure, 
Qode, applies to probate proceedings. Manohar Lal v.. 


the grant shall be the defendant.” 

Section 229, Succession Act, 
follows:— 

“Every order made by a District Judge by virtue 
of the powers hereby conferred upon_him shall be 
subject to appeal to-the High Court, in accordance 
with the provisions of the Code of Civil Procedure, 
1908, applicable to appeals,” ; 
and lastly, s. 141, Civii Procedure Code, is 
to the effect — - : 

“The procedure provided in the Code in regard to. 
suits shall be followed, as far it can be made 
applicable, in all proceedings in any Court of civil 
jurisdiction.” 

There are two Calcutta cases Ramani 
Debi v. Kumud Bhanu 7 Ind. Oas. 126 (1),- 
and Surjya Kumar Deb. v. Jaynarayan 
Ded (2), which support the view pressed on 


: (1) 7 Ind. Cag, 126; 14 O W N 924; 12 0L J185. - 
“(2) A I R 1026 Qal, 1057; 98 Ind, Qas, 374; 53 Q 674. 


enacts - as 
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behalf of the appallants, while Rallabundi 
Veeramma v. Rallabandi Subba Rao 52 Ind.. 
Cas. 639 (3), and Ngwe Hmon v. Ma Po 20 
Ind. Cas. 281 (4), take the opposite view. 
There is also an observation’ of their 
Lordships of the Privy Council in Thakur 
Prasad v Fakir Ullah 5), at p. 111* tothe 
effect that the proceedings spckén of 


in s. 647 of the old Civil trocedure Ccde,, 


(that iss. 141 ofthe present Oode) include 
original matters in the nature of suits, 
such as proceedings in probates, guardian- 
ships and so forth, and do not inglude 
executions. In view of this remark and, 
of the provisions of s. 141, Civil Procedure 
Code, and s. 295, Succession Act, we are. 
of opinion that an application for grant 
of prqbate. can be dismissed in default 
and restored. An appeal would thus lie 
under O. XLII, r.l (e), Civil Procedure 
Code, or under s. 299, Succession Act, 
and certainly under the latter section. 
We are, therefore, in agreement with the 
learned single Judge on this point. As 
regards the merits we see no sufficient 
reason to set aside his decision. We 


accordingly dismiss this appeal but make- 


noorder as to costs. 
N. Appeal dismissed. 
9 52 Ind. Cas. 639; AIR 1919 Mad. 112. 
4) 20 Ind. Cas. 281; 7 L BR 24, 
_() 17 A 108; 22 I A 44; 6 Sar 524 (P O). 
“Page of 17 All [Hd], . 





ALLAHABAD HIGH COURT ” 
Second Oivil Appeal No. 1388 of 1934 
October 28, 1936 

Bennet, J. 
Srimati SARJU BAI—Pratntirs— 
APPELLANT 


VETSUS 
CHAIRMAN, MUNICIPAL BOARD, 
J HANSI AND ANOTAER——DEFENDANTS 


— RESPONDENTS 

Limitation Act (IX òf 1908), Sch. 
Hindu female succeeding as reversioner to another 
Hindu female—Art. l4l, if applies—Starting point 
—Pleadings—Plaint stating plaintiff was “heir of 
her mother—Plainttff's position as reversioner of 
last .male-holder made clear in trial Court—Plaint- 
iff, if should be allowed to plead as reversioner. 

A Hindu female succeeding as a revergioner to 
another Hindu female owner does come under Art. 
141 of the Limitation Act, under which article the 
period of limitation runs from the death of the last 
female owner. Bankey Lal v; Raghunath Sahai (2), 
followed. A 

A plaintiff should nob be tied down toa particu- 
lar position taken up ina plaint where in the trial 
Court: the-matter of the position of the plaintiff 
had been made suffisiently clear. Where, therefore, 
the plaintiff states that she was the heir of her 
mother but her position as reversioner of the last 


SARJU gat v. CHATRMAN, MUNICIPAL BoARD, SaaNst (ALL) 


‘the year 1900. His 
‘I, Art. 141— ` 


' arose as to whether 
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male-holder was sufficiently made clear in the trial 
Court, she should be allowed to plead as a iever- 
sioner. Ghanendra Kumar Roy v. Prafulla Nath 
Thakur (1), applied. 


S. C. A. from a decision of the’ District 
Judge, Jhansi, dated October 5, 1934. . 

Messrs. P. L. Banerji and Govind Das; 
for the Appellant. 

Messrs. Muhammad Ismail and Shankar 
Sahai Verma, forthe Respondents. 


Judgment.—This is a second appeal by 
the plaintiff whose suit for possession of 
a certain-plot No. 332-677, as being within 
her -gamindari in Mauza Civil Jhansi, was 
decreed by the Court of first instance but 
dismissed by the lower Appellate Court. 
The defendants are the Municipal: Board 
of Jhansi and the Secretary of State. 
The defence was firstly one of title claim- 
ing that the plot was nagul land, which 
has been held by both the lower Courts 
to fail. The second line of defence was 
title by adverse possession. An issue was 
framed on this point, Issue No. 3, and 
decided in favour of the plaintiff by the 
trial Court and in favour of the defendant 
by the lower Appellate Court. The plaint- 
iff set up a pedigree which has been’ 
accepted by the Oourts below, and is as. 
follows: 

BIJAI RAM 
pal a 
naa Radha Bai 


| 
Srimati Sarju Bai 
(plaintiff) 


Raghubir dohai 
(died 1900 

last male holder) 

=Kesar Bai 

(died shortly after him) ; 

The estate which is a large zamindari 
estate of Bijai Ram was held after him ` 
by-his son Har Lal and after Har Lal, 
by his son Raghubir Sahai, who died about , 
widow, Musammat 
Kesar Bai held the estate as a limited 
owner fora short time, and on her death 
the estate was held by Musammat Radha ` 
Bai, mother of the last male-holder, also 


“as a limited owner, and Musammat Radha - 


Bai died on November 27,1932. After the 
death of Musammat Radha Bai a question - 
the plaintiff or her 
grandmother should hold the estate and py . 
a document drawn up on March 6, 1933, 
it was agreed that the plaintiff should . 
hold the estate as a limited owner. Now 
the plaint in para. 3 stated: - 
“Srimati Radha Bai died on November 97, 1932, 
The plaintift is her daughter and she had no heir | 


‘other than the plaintif for the question of ing | | 
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heritance has already been decided under a docu- 
ment, dated the 6th and registered on March 9, 


There is no doubl that this description 
of the plaintiff as the heir of her mother 
is inaccurate and the plaintiff is really a 
reversioner of the last male holder Raghubir 
Sahai who succeeded her mother Musam- 
mat Radha Bai who had only a limited 


interest as 2 Hindu mother. The written. 


statement did not admit anything more in 
this pleading than that the plaintiff's mother 
died and that the plaintiff was her daughter. 
Consequently an issue was framed, No. 2, 


whether the plaintiff was entitled to sue,. 


and on that issue the trial Court set out 
the succession indicated, but ended up by 
saying : 

“The plaintiff being the daughter and heir of 
her mother is, therefore, entitled to sue.” 

At the same time towards the end of 


its judgment the trial Court observed : 
“Adverse possession against a widow is not 
adverse possession against the next reversioner 
and, therefore, if the Municipal Board had held 
the land adversely to Srimati Radha Bai it cannot 
be said that the defendants are in adverse posses- 
sion against the present plaintift because the plaint- 
iff is only entitled to recover possession of the 
property after the death of the widow Srimati Radha 
ai. 


It is clear, therefore, that tke trial Court ` 
treated the plaintiff as the next reversioner 
last male-holder 


to the estate of the 
Raghubir Sahai who qied in 1900, and did 
not treat her as the heir of her mother, and 
the expression ‘heir of her mother’ is merely 
a slip in the judgment of the trial Court. 
Both, the persun who drafted the plaint 
and the trial Court, were no doubt careless 
in the language which they employed. 
The defendants brought an appeal in which 
they set out various grounds in regard to 
limitation and adverse possession and also 
pleaded that the property was nazul prop- 
erty and that the evidence in favour of 
defendants should have been believed. 
Now the Court below, as already men- 
tioned, did not accept the claim that the 
land was nazul property but held: 

“I would hold the plaintiff's title is proved, and 
the case, therefore, becomes a question of adverse 
possession and limitation.” |, 

1 The learned District Judge took the view 
that the plaintiff was bound by- th> title 
she setup in para. 3 of her plaint and the 


judgment states: 

“I hold, therefore, that the plaintiff-respondent 
must stand by her plea that she succeeded as the 
heir of Musammat Radha Bai and that for this 
reason she cannot seek the protection of Art, 141 of 
the Limitation Act," 


I do not consider that the plaintiff should 
be limited in this. manner. Learned 
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Counsel for the plaintiff-appellant has 
referred to the ruling of their Lordships 
of the Privy Council reported in Ghanendra 
Kumar Roy v. Prafulla Nath Thakur (1), 
in which tkeir Lordships similarly held 
that a plaintiff should not be tied down 
to a particular position taken up in a 
plaint where in the trial Court the matter 
of the position of the plaintiff had been 
made sufficiently cear. I am of opinion 
that in the present case these observations 
would apply and that the position of the 
plaintéff as reversioner of the last male- 
holder was made sufficiently clear in the trial ' 
Court. In Bankey Lal v. Raghunath Sahai 
(2), it has been laid down that a Hindu 
female succeeding as a reversioner to 
another Hindu female owner does come 
under Art. 141 of the Limitation Act. In 
my opinion, therefore, the plaintiff cuan 
apply that provision of the law of limitation 
and under this article the period of lim ta- 
tion which runs against the plaintiff is 
when the last female holder died, that 
is November 27, 1932, when Musammat 
Radha Bai died. The suit of the plaintiff, 
therefore, for possession is weil within 
time as the period of limitation under 
Art. 141 is 12 years. Now the learned 
District Judge has found that the posses- 
sion of the Municipal Board arose in the 
year 1916 and that from 1916 to 1935 the 
land has been held by tenants of the 
- Municipality to whom the-land had been 
- given after an auction by the’ Municipal | 
“Board. In regard to tLe larger portion of 
the land it was held that it had been let 
out to a tenant from 1914 to,.1917. The 
earliest possession, therefore, by the 
Municipal Board of any portion: of this 
small piece of land, area “955 acres, is in 
the year 1914. Musammat Radha Bai and 
before her Musammat Kesar Bai, were 
holding as limited owners from the year 
1800 upto the year 1932. The possession, 
therefore, of the Municipal Board arose | 
during this period of limited ownership. 
Therefore, under the provisionsof Art. 141 
the suit of the plaintiff is within time. 
For these reasons I allow this appeal and 
I restore the judgment of the trial Court 
with costs throughout. Permission is grant- 
ed fora Letters Patent Appeal as a point ` 
of law has been argued. 


N. Appeal allowed. 


(1) AI R 1929 P C 200; 120 Ind. Oas, 51; 330 W 
N 984; (1929) M W N 6.6; 57M L J176; 500L J 
509; 30 L W 1024; Ind. Rul. (1929) P O 347 (P O), 

(2) 26 ALJ 1049;112Ind. Cas, 801; AIR 1928 
All, 561; Ind, Rul. (1929) All, 58, ~ 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1700 
of 1931 
December 20, 1933 
RANGNERAR, J. . 
KISSONDAS PREMCHAND— 
PLAINTIFE 
versus 
JIVATLAL PRATAPSHI & Co— 
DEFENDANTS 

Equity--Laches—Delay in seeking equitable 
remedy—E ffect—Administration—Institution of ad- 
ministration suit—Limitation against crediter not 
party to suit—Posstbility of determination of ques- 
tion between parties—Ccurt, whether bound to make 
order for administration—Civil Procedure Code 
(Act V of 1908), O.I, r. 8—Leave of Court, for 
representative suit—Persons represented can apply 
to be made parties—Court, if cancompel plaintiff 
to add Such persons as parties—Decree for adminis- 
tration passed—Creditor of deceased filing suit for re- 
distribution—Relief, when can be granted—Succes- 
sion Act (XXXIX of 1925), s. 323—Scope of— 
Creditor getting decree against estate of deceased— 
Execution against estate of deceased person's legal 
representative—S, 323, whether applies. 

Long delay and negligence of the plaintiff, which 
in other words, amounts in languags of equity 
pleadings to “ laches ” will disentitle a claimant to 
come in and establish his claim, eventhough that 
claim is not disputed. Smith v. Clay (1) and Sawyer 
v. Birchmore (2), referred to. [p. 533, col. 1.] 

The mere institution of a suit by a creditor for 
himself and other creditora forthe administration 
of the estate of the deceased debtor does not save 
limitation in favour of an individual creditor who 
is not infact a party to the suit and whois not 
the plaintiff. |p. 534, col. 1.) 

The Oourt isnot bound to make an order for the 
administration of the estate if the que-tions be- 
tween the parties can be properly dete:mined with- 
out such order. The order may be refused, even 
if the testator has directed his executors to take 
proceeding; to have his estate administered by the 
Court. [p. 531, cols. 1 & 2, 

Under O. I, r. 8, Civil Procedure Code, a repre- 
sentative suit is never allowed to be instituted ex- 
cept with the leave of the Court. Sub-clause (2) 
undoubtedly contemplates that a person on whose 
behalf or for whose-benefit a suit is instituted may 
apply to the Court to be made a party to such 
suit, But the Court will not compel the plaintiff to 
add’ the persons on whose behalf he sues as co- 
plaintiffs. [p. 536, cols. 1 & 2:] 


After passing of the administration decreas and 
distribution of assets, a creditor came forth and 
filed a suit claiming a redistribution of assets on 
the ground that he was a creditor of the deceasad 
and entitled to get his share of assets: 

Held, that there was no statutory law which he 
could- invoke, All that he could say wasthat by 
analogy of certain provisions under the Succession 
Act, he was entitled to havea rateable distribu- 
tion and a refund from the creditors who had been 
paid under the administration decree. But such a 
claim is purely anequituble claim in its nature 
and the relief claimed is also equitable, and a 
Court always rejects a claim of this nature if the 
claimant is proved to. be guilty of laches, negligence 
or gross delay. [p. 532; col. 2; p. 533, col. 1.) 

Section 323, Succession Act; merely lays down a 
rule of procedure that must be followed by an exe: 


16761 & 68 
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cutor or administrator. It is clearly not-applicabi3 
when a craditor who has obtained a judgment and 
decree against the estate of a deceased person ap- 
plies to execute the decree against thé estate in the 
hands of the legal representative of the deceased, 


Ma Min Dwe v. Shunmugam Chetty (22), relied on. 
[p. 538, col. 2] 


Messrs. Jamshed Kanga, J. H. Vakeel 
and. R. S. Bilimoria, for the Plaintiff. 

Messrs. Lalji Gokaldas, M. C. Setalvad, 
V.F..Taraporewala, Murzban Mistree, K. 
M. Vakil, H. B. Sunpal and M. M. Thakore, 
for ths Defendanis. 

Rangnekar, J—This is an action the 
like of which I have never heard of and 
in support of which no precedent can be 
or has been produced. Cotinsel in the case 
tell me that cne of the questions raised by 
it has not. yet come up for decision in any 
Court. The claim-in the suit is for a re- 
distribution of the fund paid over by the 
Court to the creditors of a deceased person. 
whose estate was under its administration, 
and it is made by ore creditor who kas 
not received his rateable share in the dis- 
tribution of the fund against the other 
creditors. The plaintiff was carrying on 
business in Bombay till 1927. He had 
entered into various transactions for the sale 
aid purchase of cotton for April, May, Decem- 
ber 1926, and January 1927, vaidas with 
one Noorani in Bombay. Noorani committed 
suicide.on or about October 8, 1927.- At 
the time of his death he was indebted to 
the plaintiff, as a result of the transactions, 
in the sum of Rs. 18,762-3-6. Three. days after 
Noorani’s. death defendant No. 1, in this 
suit. brought an action on behalf of-them- 
selves and all other creditors. for the ad- 
ministration of his estate against his soh 
under.the provisions of O. I, r. 8, Civil Pro- 
cedure .Code. The usual notices, as re- 
quired by law, were published which, the 
plaintiff alleges, never came to his know- 
ledge. On March 6, 1930, there: was a 
decretal order of reference, which inter 
alia directed the Oommissioner of this 
Court.to take an account cf the debits due 
by Noorani. In pursuance of this order, 
the Commissioner invited claims against 
the estate ot Noorani. A notice for thia 
purpose was published in the Bombay 
Samachar of July 1, 1930, and in the Times 
of India on July 2, 1930. The plaintiff s ys 
that this notice, too, never ceme to his 
knowledge... i 

Fhe Commissioner made his report on 
September 4, 1930. On October 6, 1930, he 
was directed to investigate some further 
claims ‘which. ¢ame in, which he did, and 
made a ‘further report on November 5, 1930, 


30 


On November 10, 1930, a decree was made 
confirrhing the two reports, which inter alia 
declared that defendants Nos. 1 to 7 in this 
suit were the only creditors of Noorani for 
the amounts mentioned against their names 
in Sch. I to the decree and directed the 
Commissioner to make arateable distribu- 
tion among. these credilors, except defen- 
dant.No. 7; as the assets left by Noorani 
“were insufficient for a full payment, and 
as to defendant No. 7 it was provided by 
the decree that Mr. Mocs, who was the Re- 
ceiver appointed in, the suit, should retain 
a sum of Ks. 7,500 in order to meet the 
“claims of defendant No. 7 in this suit, who 
-meanwhile had filed a. suit for the recovery 
ofhis debt, | | 

Accordingly, on March 7, 1931, the Court 
.Receiver, Mr. Wadia, who by subsequent 
orders of the Court was substituted in place 
of Mr. Moos, paid a dividend of 12 annas 
in the rupee of the amounts mentioned in 
the schedule tothe said decree to defen- 
dants Nos. 1 to 6 in this suit;-and on 
July 23, 1931, he satisfied the claim of de- 
fendant No. 7 out of the sum of Rs. 7,500, 
which, as stated above, had been retained 
for him. The plaintiff alleges that he had 
no knowledge of the decree at the time it 
was passed and came to know of it in March 
1931. He says he immediately caused his 
attorneys to write to defendant No. 8,.who 
is the Ccurt Receiver, not to distribute’ 
the moneys in his hand, to which the Re- 
ceiver replied that he was bound to carry 
out the orders of the Court. By his attor- 
ney's letter,, dated March 6, 1931, the plain- 
_.tiff requested the Receiver not to proceed 
with the distribution so as to give an op- 
portunity tothe plaintiff to establish his 
claim. ‘this letter, as the record shows, 
was received in the Receiver’s Office by the 
‘ist. assistant to the Receiver on the same 
day. He thereupon made an endorsement 
on the letter asking the assistant who at- 
tended to this matter to note the request 
of the plaintiff and to inform all the par- 
ties of it. In spite cf this, the Receiver 
made the payment on March 7, 1931, as no 
order from the Ccurt head been obtained 
restraining him from carrying cut the ear- 
lier orders of ihe Court.: ‘The Receiver 
made an endorsement at the foot of this 
letter in. these terms: ‘Received by me on 
March 9, at 11-40 a.m.” and initialled it. 
In my opinion, this endorsement is entirely 
unmeaning and unnécessary. The letter 
having been received by the Receiver in 
his office on March 6, it was absurd to say 
that the Receiver received it on the 9th. 
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Even if he had made no such endorsement 
on the letter, he would have been persectly 
justified in proceeding to distribute the 
moneys in his hands as the plaintiff had 
taken no steps to obtain an order from the 
Court. restraining him from so doing. It 
was open to the Receiver, after the receipt 
of the letter of March 6, to stay his hands 
in his discretion; but he was not bound to 
doso, and he would have been perfectly 
safe even if he had proceeded to distribute 
the fundin spite of the plaintiff's letter 
witkout making an absurd endorsement of 
this ‘nature on the letter. I need not 
pursue the matter further, as the conduct 
of the Receiver does not in the slightest 
degree make any difference to the questions 
which I have to determine in this cage. 

This suit was filed on September 9, 1931. 
It appears that, prior to the institution of 
this suit, defendant No. 9 in the present 
suit took out a chamber summons in the 
administration suit for an order thatthe 
suit sHould be referred back to the Com- 
missioner to investigate their claim against 
the estate of Noorani and to make a fur- 
ther report. This summons was, by an 
order made on March 2, 1931, adjourned 
into Court. Meanwhile, the plaintif, after 
the institution of his suit, took out a notice 
motion on November 17, 1931, for an in- 
junction restraining the Receiver from mak- 
ing any further payments out of the moneys 
in his hands and the creditors receiving 
any portion of their claim. The plaintiff 
alleges that in spite of this notice of mo- 
tion defendants No. 9 went on with their 
summons, and as aresult of it, it was found 
a sum of Rs. 6,650 was due to them, and 
they withdrew from the Receiver a sum of 
Re. 4,987-8-0 being a dividend of ten annas 
in the rupee of their claim. 

It also appears that prior to the institue 
tion of ihe plaintiff's suit, defendants No. 10, 
alleging themselves to be creditors. of 
Noorani, took out a notice of motion in the 
administration suit for a relief similar 10 
that prayed for by defendants No. 9 in their 
chamber summons. This notice of motion 
was heard, and the claim of defendants 
No. 10 was referred to the Commissioner 
for taking accounts to investigate the said 
claim, By an order made on January 7, 
1932, defendants No. 10 were allowed to 
receive the amount of the dividend pay- 
able to them, end this order was made 
without prejudice tothe contention of the 
plaintiff that the amount (ifany) paid to 
defendants No. 10 should be treated as if 
it was getained in the hands of the Receiver 
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and not taken away by them Under these 
circumstances, the plaintiff says that de- 
fendants Nos. 1 to 7 and 9 are not éntitied 
to receive the amounts which have been 
paid out to them and subinits that he is 
entitled ‘to a decree against them for re- 
fund. He further says that he accepts the 
report of the Commissioner made in the 
administration suit as regards the property 
and estate left by Noorani and accepts the 
same as binding on him but submits that 
he is entitled to a redistribution of the 
assets on the footing of all the creditors 
of the estate being ascertained and to a 
pro rata refund of the amounts paid to 
defendants Nos. 1.to 7 and 9. In any 
event, the plaintiff submits that he is 
entitled to have the amount lying in the 
hands of the Receiver tothe credit of the 
said estate on January 7, 1932, rateably 
distributed between him and defendants 


No: 10 in proportion to their respective 


claims against the estate, and, of. course, 
subject to the order made on the notice 
. of motion taken out by defendants No. 10. 

The answers made by defendants No. 1, 
2, 3 and 6 and adopted by others are: 
(1) That a suit of this nature is not main- 
tainable. (2) In any event, the plaintiff 
is guilty of gross delay and laches as he 
was aware of the suit and the decree, the 
advertisements published inviting claims 
and the notices given under the suit and 
all further proceedings taken thereon. (3) 
The suit is barred by the law of limi- 
tation. The defendants by their written 
statement had also contended that they 
do not admit that the plaintiff was in fact 
a creditor of Noorani; but at the hearing 
they have, for the purposes of this case, 
abandoned the contention, and the plaintiff 
now has to be treated in this suit as a 
creditor of Noorani. It would be convenient 
‘to deal first with the quesiion of gross 
delay and laches. The plaintiff is an 
educated man, a Rai Bahadur, and was 
doing business in Bombay for at least five 
of six years prior to 1928. In the begin- 
ning of 1927 ha was in debt and had many 
creditors and wus, in the midils of the 
year, declared a defaulter on the Cotton 
Exchange under the rules of the East 
India Ootton Associstion. 
denies that he knows Gujarati, I haveno 
doubt he is telling a falsehood. His ac- 
counts wera kept in Gujarati, and he 
certainly can speak Gujarati. - He denies 
knowledge of that language, because it was 
put to him that he used’to read Gujarati 
papers ‘and in one leading paper: in that 
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language the notice of the Commissioner 
inviting claims was published, as alsə the 
notice of the suit. As stated above, he denies‘ 
all knowledge of the institution of the suit 


and the proceedings taken ‘under it. Moneys - 


became due from Noorani on October l, 


1926, and he sent his sub-broker and his - 


Munim to Noorani'’s Office to demand. 
payment up to October 8, when Noorani 
committed suicide. Itsoon became known 
in the market that Noorani had failed and. 
had many creditors who, the plaintiff 


admits, were pressing for payment of their: 
claims. After Noorani's death, the plaintiff - 


went to his pedhi once or “twice, and his- 


sub broker and Munim ‘also used to go 


there. The administration suit was filed 
on October 11, and’on ‘the same day, an 
interim Receiver was appointed, . and 
Noorani’s Office was sealed and possession 
taken by the Receiver. 

confirmed on October 20. 


The plaintiff admits that he had seen: 


Noorani's Mehta about: two or three days 
after Noorani’s death. He is careful to 
limit this up to October 11: but I have 
no doubt he must have gone to Noorani’s 
Office many times to see what the position 
was, particularly as he had a large claim 
against Nor 

onetary difficulties. 
6 pang from his sub-broker that when 


all the creditors of Noorani would be- 


called for distribution from his estate he 


would get his share, and he says he thought - 


that the heirs would sell the estate, 


but he admits he made no enquiries who: 
the heirs were and whether the pro-. 
perty of Noorani was subsequently sold; - 
this is a statement which I find” 
difficult to accept, as later on he says he - 
knows the practice of this Court in insol- 


Now) 


vency or otherwise, particularly as” to 


the tiling of claims in insolvency and be-. 
fore the Commissioner; and yet he left. | 
or 2, and did. 


Bombay on December 1 2, é 
not return till February 1927. His expla- 
nation that he went to his native place 


because of his daughter's marriage may . 


or may not be true, but he does not ac- 
count for his long absence for nearly three 


or four months, having regard to his posie ° 


tion at the time. When he left Bombay, 


however; he left two Munims in charge of - 


his affairs, and his brother,. upon whose 
information he ultimately acted and took 
these proceedings, wis admittedly in 
Bombay. - 

Between 1927 and 1931 the- 
himself used to be mostly in Bombay. Hg 


The Receiver was- 


he himself was in, 
He admits that he- 


laintiff .: 
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settled with his creditors, and he admits 
that he tsed to do business in Bombay, 
though he says, it was on a small scale. 
During this time he had a suit in this 
Court which went on from 19°7 to 1929. 
It is a fact of general knowledge that 
Noorani's death had’ created a sensation 
in the market as he was a very large 
trader and it was generally known what 
was happening in regard to bis estate. 
Apart from that, it is impossible to believe 
the plaintiff when he ‘says he. was entirely 
ignorant of what was happening, and cf 
the administration suit. From what I 
have seen of him, I disbelieve him alto- 
gether, and under the circumstances hold 
that he was fully ‘aware of the suit and 
the proceedings under it, and took no 
action. It may be asked why then he did 
not come forward all this time. One 
explanation seems to me that he was 


playing a hide-and-seek game with his 


own creditors, and that in tke first in- 
stance he ran away to avoid them. This was 
put to him but denied by him. There 
may be more than one explanation of 
his conduct but I do not wish to specu- 
late. It is impossible to hold on the facts 
before me that a person in his position 
would do nothing end forego a large 
claim apparently for nothing. It seems 
to me that his carrying on business in 


Bombay ‘although he was declared a de- 


faulter may have something to do with 
the game which he was playing, and it 
was only after he settled with his own 
creditors that he found courage to come 
forward. Then, again, his brother, on 
whose information he acted, is not exa- 
mined, and there is nothing to show how 
be Pame to know that dividends were being 
paid. 

The letter which he wrote and the 
telegram which he sent are not fortn- 
coming. The telegram which the plaintiff 
sent in reply, in which he says that his 
claim was “not admitted,” suggests that 
he knows the practice of admission and 
rejection of claims by the Commissioner. 


But then, if he came to know in February’ 


of the fact that dividends were about to 


be paid by the Receiver, there is no satis- | 
factory explanation as to why the suit 


was not filed till September 1931, some 
five months after he came io know that 
in fact the Receiver had made certain 
payments to the creditors under the ad- 
ministration decree. Beyond writing the 
letter on March 6, he did nothing. Itis 
difficult to understand why for all these 
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years he himself took no action in his in 
terest, particularly as he knew. that 
Noorani had died in insolvent circum- 
stances. It was open to himas a credi- 
ditor to take legal proceedings and bring 
a suit for administration of Nooranis 
estate, at any rate when te realized 
that nothing was done by the heirs. He 
must have known time would be running 
against him. His explanation that he 
thought he would be sent for by the heirs 
when they started distributing the assets 
of Noorani among the numerous creditors 
of Noorani seems to me to be unsatisfac- 
tory and unconvincing. AsI have pointed 
out, it is difficult to understand what he 
was doing between February aud Septem- 
ber. There is no satisfactory explanation 
of this. He cannot explain satisfactorily 
why ke did not come in under the ad- 
ministration decree and ask for a stay 
order immediately on his coming to know 
that dividends were being paid, particu- 
larly as two other creditors, having come 
to know at such a late period of what was 
happening with regard to Nooranis estate, 
did come forward and received payment 
in regard to their claims. His Solicitors 
had given him proper advice as appears 
from the telegram his brother sent under 
their advice. He did nothing till Sep- 
tember and then launched this. substan- 
tive suit. 

Upon these facts I- hold that he was 
guilty of gross delay, negligence and laches, 
as on his.own admission, he does not seem 
to have made the slightest enquiry all these 
years to ascertain the position of Nooranis 
estate and tosee that his claim was paid. 
Mr. Bilimoria, who-has now left the bar 
and who has argued this case with ability 
says that no question of negligence, delay 
or laches can arise -in the suit, ifthe 
plaintiff has a cause of action, and that 


-the only question would be whether there 


is any bar of limitation. He says that 
the issue of laches and delay would arise 
only it-the plaintiff had come under the ad~ 
ministration decree to prove-his debt and 
for arateable distribution, and the only 
question in this-suitis whether it is bar- 
red by the law of limitation. I do not 
agree. What the plaintiff wants in this suit 
is that the estate should be redistributed. 
There is no statutory law. which he can 
invoke. All that he can say is that by 
analogy of certain provisions under the 
Indian Succession Act, to which I shall 
turn atthe proper stage, he is entitled to 
have a rateable distribution and a refund 
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from the creditors who had been paid 
under the administration decree. Now it. 
is clear on the authorities that such a. 


claim is purely an equitable claim in its 
nature and the relief claimed is also equit- 
able, and aCourt of Chancery always re- 
jects a claim of this nature if the claim- 


ant is proved to be guilty of laches, negli- 
gence or gross delay. Now delay inseek-. 


ing an equitable remedy is technically 
called “laches.” 
Camden in Smith v. Clay 


served as follows (p. 64(0*): 


(D), 5 ob- 


“A Court of equity.,.has always refused its aid 


to stale demands, where the party has slept upon 
his right and acquiesced for a great length of time. 
Nothing can call forth this Court into activity, but 
conscience, good faith and reasonable diligence.”... 

In Sdwyer v. Birchmore (2), it was argu- 
ed that the case in David v..Frowd (3), es- 
tablished ihe principle that the decree 
in a snit for the administration of an 
intestate’s estate does not declare the rights 
of the parties, and is consequently no 
final decision against the rights of those 
who may claim to be next of kin against 
person who have been found by the Master 
to be the next-of-kin, and among whom the 
intestate’s estate has been actually dis- 
tributed. On the other hand it was argued 
in that case that the plaintifs had full 
notice of the proceedings, and although 
they knew the consequences of their neglect, 
they voluntarily lay by and permitted the 
fund to be distribated. The Master of 
the Rolls, Lord Langdale, observed as 
follows (p. 4037): 

“Whether the plaintiffs have now proved that 
they are next of kin, has not been „discussed be- 
fore me; nor is it necessary; for under the cir- 
cumstances to which I have adverted considering 
the knowledge which the plaintiffs had of the 
former proceedings; their neglect to go in and 
prosecute their claims; the lapse of time after 
distribution before the present suit was insti- 
tuted; the failure of the plaintiffs to establish any 
case of concealment, or intimidation; or any con- 
clusive recognition by the defendants of the validity 
of their claims, I am of opinion that the plaintiffs 
cannot sustain the suit...” 

This decision clearly establishes the 
principle that long delay and negligence 
of the plaintiff, waich in other words 
amounts in language of equity pleadings 
to “laches” will disentitle a claimant to 
come in and establish his claim, even 

(1) (1767) 3 Bro. C O 646. 

(2) (1838) 1 Keen 391; My. & Cr. 611; 6LJ (ns) 
Ch. 277 


(3 (1833) 1 My, & K 200; 2 LJCh.68; 2LJ3 (xs) 
Ch. 68; 36 K R 303. 
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though that claim is not. disputed. In 
Hull v. Falconer (4), it was held thata 
creditor who has neglected to comein at 
the propertime and prove his debt in 
an administration suit cannot be allowed 
to disturb the dividend of the other credi- 
tors after an order has been made directe 
ing payment thereof. In the short judg- 
ment which the Vice-Chancellor delivered 
he stated that the claimant in that suit 
had ample opportunity of coming in to 
prove, and, having neglected to -do go, 
must take the consequences of her laches 
and could not now be allowed to disturb 
the dividend of the other creditors. In 
that suit, it was in July 1864, that an 
order to pay a dividend to certain credi- 
tors who had proved at the time was made. 
The claimant did not take any steps to 
prove her debt until October 1864. 
David v. Frowd (8), on which Mr. Bili- 
moria relies in connection with another 
question in this case, was also .a suit 
in which it was held that a creditor. 
would succeed against the next-of-kin in 
his claim for a refund of rateable distri- 
bution provided heis not guilty of wilful 
default. I hold, therefore, that the plain- 
tiff is not entitled to the relief he seeks in 
this suit, even if the suitis maintainable, 
by reason of his gross delay, negligence 
and laches. 

Even ifthe plaintiff is not precluded 
from maintaining the suit by reason of his 
laches and gross delay, I have no doubt 
that the suit is clearly barred by the law 
of limitation; and that is the next ques- 
tion to which I shall -now turn. In para. 2 
of the plaint, the plaintiff says that his 
debt became due at or about the time of 
the death of Noorani. In the particulars 
which he has annexed to the plaint -he 
claims interest on the amount from Oclo- 
ber 1, 1928. In his evidence he admits 
that the moneys became due to him on 
October 1, 1926. Tne administration suit 
was filed on October 11, 1926, and the 
dezree was made cu November 10, 1930. 
At that time, therefore, under Art. 115, 
Limitation Act, the plaintiff's claim was 
clearly barred unless the suit for the admi- 
nistration of the estate of Nocrani saved the 
claim from the operation of Limitation Act. 
Mr. Bilimoria, therefore, was constrained 
to argue that the mere institution of a suit 
for the administration of the estate of a 
deceased person saves limitation in favour 
of every individual creditor and time stops 
from running. But, it is clear on the 

(4) (1865) 11 LT (x s) 761; 11 Jur. (N s)151, 
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anthorilies to which Ishall presently refer 
that time does not stop running against an 
individual creditor by the mere fact that 
a suit for the administration of the estate of 
a deceased person is instituted. 

Tt cannot be disputed that the institulicn 
of such a suit is not one of the circum- 
stances which, under the provisions of the 
Limitation- Act, would prevent time from 
running. There is no authority which is 
cited before me to show that the mere in- 
stitution of a suit by a creditor for himself 
and other creditors for the administration 
of the estate of the deceased debtor would 
save limitation in favour of an individual 
creditor who is notin fact a party to the 
suit and who is not the plaintiff. The 
authorities are all the other way. Proceed- 
ings for the administration of the estate in 
the Chancery Division may be commenced 
either by writ or by originating summons 
issued by a creditor or any person interest- 
ed.in the estate as legatee, devisee, next- 
of-kin or heir, or by the personal represen- 
tative of the deceased himself. A creditor's 
action for administration need not under 
the present practice in England show on 
the face of it that it is brought on behalf 
of the plaintiff and all other creditors of the 
deceased; but a creditor at the date of the 
issue of the writ or originating summons 
must show, first, ihat the debt on which he” 
sues isa debt of the Ceceased himself, and 
secondly, thatthe claim is in time. This 
action, according to all authorities, can only 
be instituted by persons whose claims are 
not barred by any statute of limitation: 
Barnes v. Glenion (5). Then, the position 
of a plaintiff-creditor in such a suit is des- 
cribed by Williams on Executors and Ad- 
ministrators, Vol. 2,12th Edn, p. 1271, in 
these terms: i 


“Until an order for administration has been made, 
the plaintiff is dominus litis, so that he may deal 
with the action as he pleases. He may settle the 
matter with the personal representative, by the 
latter paying the debt and costsof the action, and 
comprcmise the action and relinquish proceedings. 
Indeed, the Court will compel the creditor to accept 
payment of his debt if the personal representative 
of rs to pay it with the costs of the action. 

On the other hand, after the usual judgment 
or order for administration has been obtained, every 
creditor has an interest in the action, and is, ina 
sease, deemed to be before the Court. The present 
practice is to allow all creditors to come in under 
the order, whose debts have become due before the 
date of the report.” 

Jt is clear on the authorities that the 
Court is not bound to make an order fcr the 
administration of the estate if the questions 


(5) (1899) 1 QR 285; 68 LJ QB 502; 80 L T 606: 
47 W R 489; 15 TL R295. 3 


KISSONDAS PREMÖHAND V. JIVATLAL PRATAPSRI & co. (BOM) 


16710 
between the parties can be properly deter- 


mined without such order: (R. S. C. 
0. 55, r. 10) In re Blake; Jones v. 
Blake (6). The order may be refused, 
evən if the testator has directed his 


executors to take proceedings to have his 
estate administered by the Court: In re 
Stockan : Jones v. Hawkins (7). R. S. Ou 
0. 55, r 10A, provides that upon an 
application for administration made by a 
creditor or a beneficiary under a will or on 
intestacy, where no accounts or insufficient 
accounts have been rendered, the Court 
may order that the application shall stand 
over for a certain time, and that the 
executors or administrators shall in the mean- 
time render proper accounts to the ap- 
plicant, with an intimation that if this is 
not done they may be made to pay the costs 
of the proceedings; and to prevent pro- 
ceedings by other creditors or other 
beneficiaries, the Court may make the 
usual administration order, with a proviso 
that no proceedings are to be taken under 
it without the leave of the Judge in person. 
The same principles are laid down in 
Halsbury’s Laws of England, Vol. 14, 2ad 
Edn., para. 844, at p. 443: 

“Until judgment the creditor, though suing on 
behalf .of himself and all other creditors, is 
dominus litis, and may deal with the action as 
he pleases; but the judgment enures for the benefit 
of all creditors, and the plaintiff creditor cannot 


subsequently thereto accsapt pryment of his debt 
and allow action to be dismigsed.” 


Then, at p. 449, para. 858, it is laid down 
that: 

“A judgment for administration prevents time 
from running against the claims of all creditors 
coming in underthe judgment, but the mere institu- 
tion of administration proceedings is not sufficient to 
effect this.” 

Mr. Bilimoria relies on Srerndale v' 
Hankinson (8). That casc, no dcubt, is in 
his favour; but that case is no longer gocd 
law since the decision in In re Greaves; 


Bray v. Tofield (9). It was argued in 
In ‘se Greaves (9) that although 
the judgment in the acministra- 


tion action was not pronounced till after the 
expiration of six years from the date of the 
promissory note on which the claim was 
founded, yet the action was ccmmenced 
within six years, and reliance was placed’ 
on Sterndale v. Hankinson (8). Jessel, 


(8) (1885) 29 Ch. D 913; 54 L J Ch. 980,53 L T 
303; 33 W R 86 


D (1888) 38 Ch. D 319; 57 L J Oh. 746;59 L T 


425, 
(8) (1827) 1 Sim. 393; 27 R R 210. 
(9) (1881) 18 Oh. D 551; 50 L J Ch. 


817; 45L T 
464; 30 W R55, 


1937 
M. R., observed as follows (page 5534): 


“Reliance is placed upon the case in Sterndale v. 
Hankinson (8), which was decided in 1827, far too 
lorie ago for me to interfere with it now, even if it 
had not been approved of by Lord St. Leonards. 
T wish to point ont first of all that that case has no 
application at all to the action before me; and, 
secondly, the creditors had better not rely upon that 
decision for the future.” 

The reason for this is set out at page 554* 
in these words: 

“In the first place, the Statute of Limitations did 
not affect Courts of Equity. because it only applied 
to what were commonly called common law 4ctions. 
Ifany action is properly described by the statute cf 
James, that statute applies to the action now before 
the Court, whether it is brought in one Court or 
another; and the statute is consequently binding 
upon the High Court—there is no question about 
that—in every case to whichit applies. Bills in 
Tiguity have been abolished, and whereverit is an 
action to recover a debt upon a contract, the 
statute is binding upon the High Oourt in every case 
in which it applies.” 

On this point Williams observes at page 
1243 as follows: 

“Tt appears to be now settled that an action for 
administration brought by one creditor (not on 
behalf of himself and all other creditors) does not 
save the claim of another creditor which was 
‘barred by the Statute of Limitations before judg- 
ment. And it may perhaps be doubted whether at 
the present time the position would be different even 
though the one creditor sued on behalf of himself and 
all other creditors.” 


And the authorities cited in support of 


- this statement are: (1) In ve Greaves: Bray 


v. Tofield (9) to which I have referred, and 
(2: Berrington v. Evans (10). In Light- 
wood's Time Limit on Actions, at page 312, 
it is observed as follows: ; 

“The writ only saves the statute for the purpose of 
ths particular action which it originates.” 

Then at page 313, it is observed that: 

“In Ireland the case in Sterndale v. Hankinson (8) 
was treated with more favour than here." 

Then, dealing with other cases at page 
314 the following observations are made: 

“For England, however, the rule in Sterndale v. 
‘Hankinson (8) was absolished by In re Greaves 
(9), where Jessel, M. R. pointed out that 


- the reasons upon which the rule was based had 


ceased to exist. The Act of 1833 had already 
imposed an express limitation in equity on judgment- 
debts, ond the effect of the Judicature Acts, he held, 
was to make the statute of James binding upon 
each division of the High Court as regards simple 
contract debts. Hence the Chancery Division was 
bound to apply the six years’ limitation to such 
debts. Moreover, as regards actions for administra- 
-tion of personal estate, the action was not expressed 
to be on behalf of all creditors, nor under the present 
practice were there any considerations of expense 
which reqired that it should be treated as the action 
of all creditors."” 


Then, later on, at the same page, it is 
observed: 

“As soon, however, as a judgment is pronounced 

(10) (1835) 1 Y & O 484; 41 R R 317, 


. *Page of (1881) 18 Oh. D.—[ Ed] 
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to the benefit of which the creditors generally ara 
entitled, the statute ceases to run against those 
whose.debts are not then barred. Every one who 
has a subsisting claim at the time of the administra-~ 


tion judgment is entitled to participate in the 
assets,” 


The authority cited is In re General 
Rolling Stock Co. (11). Ab page 315 the 
following observations occur: 

“And where there has been a judgment for 
administration, it stops thestatute, notwithstanding 
that a creditor, who has proved under the judg- 
ment, has to take an independent step, such as 
a petition for a sale, in order to obtain payment of 
his debt ..... It is assumed that the creditor duly 
comes in under the judgment; otherwise he 
cannot rely upon it as stopping the statute in his 


favour.” 

The cases cited in support of this state- 
ment are: (1) In re Ebbs’ Estate (12,; (2) 
Berrington v. Evans (10) and (3) Tatam v. 
Williams (13). It is argued that the cause 
of action in this case is not debt but a right 
to refund, and the article of the Indian 
Limitation Act applicable would be 
Art. 120. The answer to it is that ifthe 
plaintiff has no enforceable claim at the 
date of the suit as a creditor, it is difficult 
to see how he can be said to be a creditor. 
It is difficult to see that he has any cause 
of action if he is not a creditor with an 
enforceable claim. Then it is said that the 
plaintiff must be deemed to be a party to 
the administration action. Now, excepting 
the case in Sterndale v. Hankinson (8) in 
which it was observed that a creditor, after 
the institution of an administration action 
has an inchoate interest in such an action, 
there is no authority in favour of this pro- 
position. It was pointed out by Davar, J. 
in Vassonji Tricumji & Co. v. Esmailbhai 
Shivji (14) that in an administration suit it 
is extremely undesirable that individual 
creditors should be added as parties unless 
they show some very strong reason, and 
that the mere willingness of the applicants 
to bear their own costs does not counter- 
balance the delay caused by the addition 
of a party and the consequent increase in 


.the costs of other parties. Now, although a 


creditor may have an inchoate interest in 
such an action, he cannot be said, in my 
opinion, tobe a party to such action. This, 
as I have pointed out, is made clear in 
Williams on Executors. Cases in England 
have gone tothe extent of holding thatan, 


: individual creditor is not a party even 
- though he appears: 


im response to an 
(11) (1872) 7Ch. A 646; 4LLJ Ch. 73% 297 L T 
88: 20 W R 762. 4 
(12) (1893) 31 Ir. L R 95. 
(13) (1844) 3 Hare 347; 64 R R325. °° 
(14) 34 B 420; 11 Bom. L R 1054; 4 Ind. Oas. 130. 
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advertisement. In In re Schwabacher Stern 


`v. Schwabacher (15), an order had been made 


in a creditor's action for accounts and 
enquiries and the ‘adm'‘nistration ‘of the 
‘estate of 6. A-cveditor whose debt had been 
admitted for £10,000 applied furleave to 
‘attend ‘the proceedings at his own expense, 
or that he might at his own expense be 
supplied by the defendants’ solicitors with 
‘a copy of the list of claims lodged in tle 


‘action and copies of affidavits relating 


thereto, ‘and that the defendants might te 
directed to give him notice of all proceed- 
ings to be taken under the order in refer- 
ence to claims against ‘the eslate. Ii was 
held in that case that there was no power 
under the rules to give leave; that this was 
a matter for the discretion of the Court 
under the general power of the Judge to 
manage the business in his own chambers; 
that general leave to attend the proceeding 
would impede the progress of business in 
chambers and ought not to be given. The 
rule relied upon by Parker, J., which is 
T. 47, O. 16, is in these terms: ay, 

_. “Inany cause or matter for the administration of 
‘the’ estate of a .déceased person, no party other 
than'the executor or administrator shall, unless by 


leave of the Court ora Judge, be entitled to appear 
either in Court or chambers on the claim cf any 


‘person not a party to the causeor matter against the 
-estate of the deceased person in respect of any debt or 


lability.” 
Then the learned Judge observes that a 


Creditor comes in under the advertisement 


for claims, but he is never made.a party 
by service of notice of judgment, the 
reason being that if an individual creditor 
is allowed ‘to be a party to these proceed- 
ings, the administration of the estate will 
be embarrassed in the greatest possible 
degree. Williams in his “Kxecutors and 
Administrators” obse:ves at pages 1271-2 as 
follows: 

“In an administration action no perty other than 
the peisonal representative may, except by leave of 
the Court, appear either in Court or in chambers 
on the claim of any person not a party to the 
action. The Court may, however, direct or give 
libeity to any other party to the action to appear 
either in addition to or in place of the personal re- 
presentative, upon such terms as to costs or otherwise 


ag it thinks fit.” 


Our own rule is contained in O. I, r. 8, 
‘Civil Procedure Code, under which a repre- 
sentative suit is never allowed to be 
jastituted except with the leave of the 
‘Court. Sub-cl. (2) undoubtedly.contemplates 
that a person on whcse behalf or for whose 
benefit a suit is instituted may apply to the 


‘Court ito‘be made a party to such suit. Bu; 


(15) (1907) 1Ch. 719; 76 L J Ch. 399; 99L T 
564; 51 SJ 326, 
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it is clear on the authorities that the Court 
will not compel the plaintiff to add the 
persons on whese behalf he sues as coz 
plaintiffs. In Vassonji Tricumji & Co. v. 
Esmailbhai Shivji (14), the suit was 
brought by a creditor for the administration 
‘of the estate of the deceased debtor, on 
behalf of himself and other creditors; one 
‘of the creditors applied to be joined asa 
party, and it was held that ke should not 
be so joined unless the Court was satisfied 
that his interesis would be seriously pre- 
‘judi¢ed if he wes not so joined. This 
disposes of the contention that the plaintiff 
in this casemust be deemed to be a party 
to the administration action, and, therefore, 
time will cease torun. I may now refer to 
a contention which was advanced right 
at the end of the case. Mr. Bilimoriastated 
that the date as to when moneys became 
due from Noorani was wrongly given by — 
the plaintiff in his plaint and in his parti- 
-culars, and that the-claim of ‘the plaintiff 
‘against Noorani under the rules of the East 
India’ Cotton. Association could not ripen 
until May 1927, as the-contract was.of April- 
May 1927, vaida. He then applied formally 
for leave to amend the plaint and 
stated that the plaintifi’s. debt became 
due in May 1927. The «pplication 
was opposed. It seems to me that, 
having regard to the fact that tke plaintiff 
was a defaulter, he certainly would not be 
entitled to take the benefit of the rules 
under which it may be that he would be 
entitled to rec.ver those moneys in May 
1927, from Noorani. Apert from that the 
application is made at a very late stages 
and to grant the applicaticn would deprive 
the defendants of a vested right cf plead- 
‘ing limitation against the plaintiff, ard no 
Court under such circumstances would 
‘grant the emendment. But tke fact 
remains that the plaintiff himself admitted 
in his evidence ikat the moneys beceme due 
on October 1, 19245, and that he went to 
demand the same frem Noorani in his 
lifetime, and from his heirs and Mehta 
after his death. I therefcre rejected, that 
application. h 
I hold therefore that the claim in the suit 
“is barred by tke law of Imitation. This 
leaves the mest diffeult question in the 
case as tothe maintainability of a suit.of 
this nature, to which I shall now turn. Mr. 
Bilimoria bases his claim first-on the rule 
contained in s. 323 and the proviso to 
s. 380,.Succession Act. Then he relies on 
the case in David v. Frowd (3) and on 
a passage in Williamsion Executors and. on 


A " 
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Daniel's Chancery Prectice, Vol. 1, p. 899. He 
admits that none of these authorities creates 


. Specifically any right in favour ofa creditor 


for a refund from other creditors when the 
estate has been administered by a Court 
of Equity as the result of which all other 
creditors who had proved their claim under 
the judgment for administration had been 
paid. But he says that the proviso to 
5. 360 assumes the existence of a right of 
a creditor or claimant to follow the assets. 
He then says that the legislature allows a 
creditor to go against a satisfied legatee, 
and it wasamere oversight on the part 
of the legislature not to have placed the 
creditor in the same position in relation to 
paid off creditors. 

In England whether the estate is ad- 
ministered out of Court or in Court, the 
‘administration involves three distinct 
duties, viz., collection of the assets, pay- 
ment of the debts, and distribution of the 
surplus to the persons beneficially entitled. 
The property of a deceased person which 
is liable to answer his debts, is called his 
asseis, The position as to the order in 
which debts had to be paid in England was 
somewhat complicated, and yet at one time 
‘the order for priority was different accord- 
ing as the estate was administered in 
‘Coart or out of Court, but since the Adminis- 
tration of Estates Act, 1925, came to be 
‘enac‘ed by s. 34, a uniform set of rules is 
laid down for the administration of an 
insolvent estate, and after payment of 
certain debts, such as the funeral, testa- 
mentaiy and administration expenses, the 
rule is that the same rule shall prevail and 
‘be observed as to the respective rights of 
secured and unsecured creditors, and as 
todebts and liabilities provable, and as 
to the valuation of annuities and future and 
contingent liabilities respectively, and as to 
the priorities of debts and liabilities, as may 
be in force for the time being under the 
law of bankruptcy with 1espect to the 
assets of persons adjudged bankrupt. The 
general rule in bankruptcy is that all 
creditors must be paid pari passu. Certain 
debts, however, are preferred debts, where- 
as others are deferred. According to the 
order of payment under the bankruptcy 
practice, after the payment of preferred 
debis which are not more than five or six, all 
other debts are pari passu. As among 
creditors in equal degree, an executor has 
aright to prefer one to another. He may 
-pay one in full although the -payment leaves 
nothing for the others. If the personal 
representative distributes the estate among 


the beneficiaries without discharging all the 
debts and liabilities, any person who has a 
claim against the estate is entitled to “follow 
the assets”, that is, he may sue any benefi- 
ciary, and claim payment from him to the 
extent of the assets received by him: 
Hunter v. Young (16). 

By s. 32 (2), Administration of Estates 
Act, 1925, if the beneficiary has disposed 
of the property, he is personally liable for 
{he value of the interest so disposed of 
by him. Very extensive powers are given 
to the Court by s. 38 of that Act for the 
enforcement of this right to follow the 
assets on the application of any creditor. 
The right of following the assets is a 
purely equitable right, and the Court will 
not allow it to be exercised if the conduct 
ofthe creditor would render its exercise 
inequitable: Blake v. Gale (17). An 
unpaid creditor has also a right to sue 
the personal representative and enforce 
payment of the debt against him to the 
extent of the assets which he has dis- 
tributed, unless he has administered the 
estate under the Court's direction or has 
taken advantage of s. 27, Trustees Act, 
1925, 15 Geo. V, c. 19, which allows him to 
advertise for creditors and distribute the 
estate after paying all debis of which he 
has notice. 
< When a personal representative, after 
distributing the essests, is compelled -to 
discharge a debt or liability of the estate, 
ke has a right to call upon the beneficiaries 
to refund the amount of the assels received 
by them, or sufficient to indemnify him, if, 
at the time of the distribution, he had no 
notice of the debt, or in the case of a con- 
tingent liability, even if he had notice ; but 
he has no such right if he distributed the 
assets with knowledge of the debt and the 
right only extends to the recovery of the 
amount received by the beneficiaries and 
not to interest on it. 

Prior to the passing of Lord St. Leonard’s 
Act 22 and 23, Vie. c 31, s. 29, which 
is now replaced by s. 27, Trustees Act, 1925, 
no executor could safely distribute the 
assets of his testator except under the direc- 
tion of the Court which involved great 
expense and frequently great delay. There- 
fore, the statute came to be passed and 
provided that an executor after issuing 
certain advertisements might distribute the 
assets, and should not then be answerable 


(18) (1879) 4 Ex.D 256; 48L J Ex, 689;41 L T 
142; 27 W R637. 

(17) (1886) 32 Oh,D 571; 55LJCh. 559;55L T 
931; 34 W R 555, 
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. forany more than he would have been if he 
had distributed them under the decree of 
the Court. Section 360, Succession Act, 
which is, en pasant, ib may be observed, in 
similar terms, affords relief to an executor 
or administrator who has distributed the 
assets tafter giving due notice on the ex- 
piration of the time mentioned therein and 
in ignorance of claims of which he had no 
notice. If the executor pays away the 
‘assets in legacies, and afterwards debts 
appear, of which he had no previous notice, 
end which he is obliged on discharge, he 
may compel the legatees to refund: see 
Doe v. Guy (18), (Cf. s 359, Succession Act}. 
A eredito.’s primary remedy lies against 
the executor and not the legatee. The 
Court of Chancery, however, in order to do 
justice and to avoid the evil of allowing one 
man to retain what is really and legally 
applicable to the payment of another man, 
devised a remedy by which when the estate 


has been dis‘ributed, either out of Court or. 


in Court, without regard to the rights ofa 
creditor, it has allowed the creditor to re- 
cover back what has been paid to the bene- 
ficiaries or the next-of-kin: Harrison v. 
Kirk (19). This right of the creditors, as 
I have pointed out, is purely equitable in 
England: Blake v. Gule (17) ; and so 
equilable defences may be raised against 
the claim, e. g. laches, acquiescence. In. 
dealing with the position of a creditor qua 
a legatee, Williams observes as follows 
(p. 986) : | 

“In what cases a creditor of the testator can call on 
a legatee to refund. An unsatisfied creditor, even 
though he may also be the executor, can compela 
satisfied legatee to refund, whether the legacy was 
paid voluntarily or by compulsion. Hs has this right 
whether the testator'’s estate at the time of his death 
was, or was noh, sufficient to satisfy both debts and 
legacies: and though the assets were handed over to 
the legatee by the personal representative in ignor- 
ance of the creditor's demand.” 


The general principle governing the posi- 
tion of creditors of an estate under adminis- 
tration by Court was laid down in Ruse v. 
Biddadhurry Daissee 120), and it is this; 
that creditors will, on due cause shown, be 
let in at any time while the fund is in 
Court, and that, even where the money has 
been apportioned amongst the creditors and 
transferred to the Accountant-General for 
payment to them. If there be no wilful 
default, a creditor coming in afterwards will 
be allowed to establish his claim, and there 
will be rateable apportionment among 
. (18) (1802) 3 Hast 120; 4 Hsp. 154;6 R R 563. 


- (19) (1904) A O1. 73 LJ PO 35;89 LT 566- 
(20)9 OWN 167, 
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creditors without preference or priority. But 
the default of a creditor guilty of remiss- 
ness in the assertion cf his claim will not. be. 
allowed to operate to the prejudice or in- 
convenience of others more diligent than 
himself. But if a creditor who, for some 
reason or other, has been excluded from a 
first dividend and later on has his claim 
admitted to the schedule so as not to dis- 
turb past dividends, and if further assets 
come in, then he is entitled to have a 
preferential dividend paid to him out of 
such assets before any further dividend is 
paid to others, who had already been 
paid: Snee v. Prescott (21). The law and 
practice in England, to which I have refèr- 
ed, is, as far as I can see, reproduced 
with slight modification ia our Suécession 
Act, with the exception of s. 323 -which 
makes a wide departure. That section 
says: 

“Save as aforesaid, no creditor shall have a right 
of priority over another; but the executor or adminis- 
trator shall pay all such debts as he knows of 


including his own, equally and rateably as far as 
the assets of the deceased will extend.” 

It seems to me thate. 323 merely lays 
down a rule of procedure that must be 
followed by an executor or administrator. 
It is clearly not applicable when a creditor 
who has obtained a judgment and decree 
against the estate of a deceased person 
applies to execute the decree against the 
estate in the hands of the legal represen- 
tative of the deceased. Ma Min Dwe v. 
Shunmugam Chetty (22% This is clear from 
another rule of procedure which is laid 
down in ss. 50 and 52, Civil Procedure Code. 
Section 50 is in the terms following: 

“(1) Where a judgment-debtor dies before the decree 
has been fully satisfied, the holder of the decree 
may apply to the Court which passed it to exe- 
cute the same against the legal representative of 
the deceased. 

(2) Where the decree is executed again t such 
legal representative, he shall be liable only to the 
extent of the property of the deceased, which has 
ecm2 to his hands and has not been duly disposed 
of; and, for the purpose of ascertaining such lia- 
bility, the Court executing the decree may, of its 
own motion or on the application of the decree- 
holder, compel such legal representative to produce 
such accounts as it thinks fit,” 


In other words, under this section a 
decree-holder is entitled to execute the 
decree which hehas obtained, against the 
legal representative of a deceased judg- 
ment-debtor, and such legal representative 
can only eseape liability by saying either 
that noassets of the decsased judgment- 


(21) (1743) 1 Atk. 245. 
; 2 6 LBR 15818 Ind. Cag 510; 5 Bur.L T 
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debtor hal come to his hands, or that after 
they hadcome to his hands, they had 
been duly applied in the course of the 
administration but he is liable if he has 
wasted the assets come tohis hands with- 
out satisfying the debts of the deceased. It 
is imporlant tonote that the liability in 
this case is of the legal representative, and 
it is limited to the properly of the deceas- 
ed which has come to his hands. It was 
held in Venkatarangayan v. Krishnasami 
Ayyangar (23), that a  decree-holder is 
entitled under the section in the old Act 
corresponding to this section to have the 
amount of the decree paid out of the assets 
of the deceased inthe hands of the legal 
representative which have not yet been 
duly disposed of. Hence the legal repre- 
sentative is bound to pay to the decree- 
holder the full amount of the decree, 
though there may be other creditors of 
the deceased, and the essets may not be 
sufficient to pay them all in full. Then 
comes s: 52 of the Code which says: 

“Wharen decree is passed against a party as the 
legal representative of a deceased person, and the 
decree is for the payment of money out of the 


property of the deceased, it may be executed by the 
attachment aud sale of any such property.” 


- Bo that here at lesst is one instance of 
one creditor getting more than his rateable 
share than the other creditors where the 
assets are insufficient. Ifthe executor pays: 
the full amount of the decree, as he must 
under these provisions out of the assets in 
his hands, it cannot be said that they 
were not duly applied though there are other 
creditors who have not been paid. This 
principle as to ths rights of an execution 
erelitor was first laid down in Nilkomul 
Staw v. Reed (21), by Couch, ©. J. who, 
inc‘dentally, it may be observed, was on the 
Committee which ultimately came to enact 
s. 282 of the old Succession Act, which corres- 
p nds to s. 323 of the present Succession Act. 
This decision was cited with approval by 
this Court in Khusrubhai Nasarranji v. 
Hormajsia Phiroazsha (25). It was also 
relied upon by the Calcutta High Court 
in Omrita Nath Mitter v. Administrator- 
General of Bengal (26). Then s 322 clearly 
contemplates the priority of rights among 
ereditors. After mentioning certain debts 
which have to be paid in priority, it says: 
“and then the other debts of the deceased 
according to their respective priorities (if 
any)” 


(24) 12 BL R 287; I7 W R 513. 
fas) 17 B637. 
(26) 250 54. 
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Then, under s. 323, what is of impor- 
tance to note is that the liability of the 
executor to pay debts pari passu is limit- 
ed to the debis which he knows of. 
Rateable distribution is allowed by the 
section oniy among the creditors as the 
executor is aware of, and the legislature 
apparently has not dealt with the cre- 
ditors of whom the executor had no notice or 
knowledge. Wnat about them ? Section 323, 
therefore, is nothing more than a rule of 
procedure which has to be observed by 
the executor in paying the debts of the 
deceased. Mr. Bilimoria relies upon a 
dictum of Chandavarkar, J. in Bai 
Meherbat v. Maganchand (27). Having 
decided the appeal on the question of res 
judicata the learned Judge then observed 
as follows (p. 101*): 4 

“This result is no doubt to be regretted, because 
it virtually gives preference to one creditor as 
against other creditors of the deceased's estate 
whereas the rule of lawisthat they shall all share 
rateably. But the result is due to the fact that that 
rule of law has to give way in this case to another 
rule, i. e. the rule of res judicata..... We think 
that we must take this opportunity of impressing 
upon the Mofussil Courts the necessity of treating 
a creditor's action against a decsased person's estate 
as an administration suit and insisting upon the 
amendment of the plaint in such a suit on that 
basis. Where the plaintiff is not willing to amend, 
the Court if it finds the claim proved, should pass 
a derres simply giving him a declaration of the 
debt due and a declaration besides that he is 
entitled to satisfaction of the decree according to 
law in due courss of administration and not other- 
wise, 


With all sincere respect to the learned 
Judge, I am unable to agree in these 
obseivations. The question of rateable 
distribution only comes in and becomes 
material when the’ assets are insufficient, 
and that is clear from the language of 
s. 323, Succession Act. Then when a 
creditor sues a legal representative for a 
debt due by a deceased person, the Court 
is not in a position to know if the assets 
are sufficient or not. An administration 
acticn is not exactly a song which anybody 
may sing at anytime. Tne mere fact that 
a representative suit isnot allowed to be 
filed except under special circumstances 
and by special leave of the Court, shows 
the danger of converting a simple cre- 
ditor’s suit into an administration action. 
But even if one were to file an administra- 
tion action, the Court is not bound to make 
an administration decree or order. As I 
have pointed dut from the authorities in 
England, the Court may refuse to pass an 


administration decree if the claim of the 
(27) 29 B 96; 6 Bom. L B 853. . 
*Page of 29 B—[Ed.| 
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plaintiff who sues for administration “is 
‘gatisfied oris such that it could be dis- 
pesed of without landing the cstate into 
what may happen to bea protracted and 
expensive litigation. Why should, there- 
fore, in the case of a simple suit by a 
creditor, he be asked to convert itinto a 
costly and protracted litigation such as an 
administration action? Then, further, 
what about the precedure laid down in 
O. I, r. 8, Civil Procedure Ccde? As 
far as I can see, a representative suit can- 
not be instituled under ike Code exccpt 
under the provisions of O. I, r. 8,-and if 
the Court were to convert a simple suit by 
a creditor into a representative suit, other 
difficulties will arise. That is why. sub- 
s. (2), s. 50, empowers the Court in a 
proper case to compel the legal represen- 
tative to produce his accounts, and it is 
clear that tke Court has the power in a 
proper case to order accounts and to make 
inquiries for this purpose. To accept this 
dictum .is entirely to nullify and ignore 
the rule of procedure laid down inss. £&0 
and 52, Civil Procedure Code, which clearly 
contemplate a suit by acreditor against a 
legal representative for the debt of the 
deceased, or a suit against tke legal repre- 
sentative fora debt created by the legal 
representative himself. 

The usual decree, which under the 
practice of this Court is made in such a 
case, is to limit the decree to the assets 
of the deceased, if any, in the hands of 
the defendant, which means, of course, 
assets not duly applied for. Inow come 
to the proviso to s. 360. It is conceded 
that it does not create a right, but it 
saves one if the statute has given it. The 
statule has given a rigltas s. 361 and 
the sections which follow it show. Then 
why is this an oversight ? If the legislature 
intended to give a creditor a right to 
proceed against other creditors, if would 
have said so. It cannot be argued that 
the legislature is ignorant not of any other 
law made by it anywhere else but of a 
section of the statute which it has enacted 
end which it has reproduced differently 
from the English Law, when the rest of the 
statute embodies the whole of the English 
Law. Besides I donot think itis open to 
a Court to accept an argument which is 
based upon an oversight of the legislature. 
In -Vol.- 27, at p. 146, para. 274, Hals- 
bury observes as follows : 

“It is not competent to any Court to proceed 
upon the assumption that Parliament has made 
a mistake, there ‘being a strong presumption 
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that Parliament does not make mistakes; and, 
as a rule, it is not permissible to. supply omis- 
sions, even though they are evidently uninten- 
tional,” 

It is sufficient for me to say that the le-. 
gislature has not said so, and, -therefore, as 
far as I am concerned, there is an end to 
the whole argument. But what does the 
proviso say? It says: “Follow the assets. 
Now, this clearly is language which is com- - 
monly used in cases of trust property. I 
have already explained how that expres- 
sion is construed under the English Law. 
Dealing with this question, Williams 
observes at p. 1096 as follows: i 

“This may be a convenient place in which to men- 
tion the right to follow assets. It has been shown 
in an earlier part of this work (p. 569) that, in 
view of the wide powers of disposition vested in 
personal representatives, creditors and legatees 
have ro right to follow assets into the hands of 
purchasers from the representatives, 

On the other hand, it isnow clearly established 
that where the proceeds of the, assets can be 
identified, they remain subject to the trust, and can, 
therefore, be followed into the hands of represen- 
tatives and those claiming through them otherwise 
than for value,” 


I have also dealt with .the right of the 
creditor to follow the assets in the hands of 
the legatees. Section 361 and the following 
sections clearly preserve a right of the 
creditor to go against a satisfied legatee for 
refund in the event of his debt remaining 
unpaid. This then being the English Law, 
is there any reason why the same expres- 
sion which was taken from the English Law 
should be construed differently ? In my 
opinicn, to do so would beto legislate. If 
it issaid that unless you-did that you can- 
not give effect to s. 323, Ido not see why. 
That section, as I have pointed out, lays 
down only a procedural rule which has to 
be followed by executors. If an executor 
follows it and further follows the provisions 
of s. 3t0, he is protected. If he does not, he 
is liable. Why should a creditor who has 
been vigilant and who has besides in his 
favour an order of the Court be made to 
suffer in favour of another creditor who 
has not come fcrward in time to claim his 
debt? <A creditor, as I have pointed out, 
has clearly a remedy to ceme in at any time 
and after any amount of delay, unless it 
amounts to grcss delay cr laches, under 
the administration decree itself, and claim 
a rateable distribution. Is there any special 
equity in favour of a creditcr in the position 
of tke plaintiff as against bona fide credi- 
tors who too give value for what they receive 
and actually receive less than the full 
value ? If the executor pays out of Ccurt, 
the unpaid creditor has a remedy against - 


3 
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him. He has also a remedy against the 
legateesfcr refund. If the Court pays 
other creditors, the creditor can come in 
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Judge found it necessary to go into the 


question of the value of the assets and to 


wader the administration decree at any time . 


unless he is precluded from so coming. I 
think public interests require that Courts 
should administer estates as speedily as pos- 
sible and that there should be a definite 
limit to such litigation, even though there 
may be an apparent hardship in a particu- 
lar instance. Interest republicae ut sit 
finis litiam. i i g 

Mr. Billimoria relies on a decision of 
Tyabji, J. in Mathuradas v. Raimal (28). It 
is Coriceded that this decision does not ap- 
Xy to the facts of this case, and ifit did, 

` “yhatever my view ofthe judgment may 
be, I would certainly have followed it as 
being the judgment ofa Judge of co-ordi- 
nate jurisdiction. But I consider myself 
fortunate in being free to decide the caso 
before me without following the judgment 
in that case. But there are one or two obser- 
vations whichI should liketo make with 
regard to that case. In that case, as ap- 
pears from the recital of the facts in the 
report, a certain person was indebted to 
a trust, of which defendant No. 1 was a 
trustee. He then died leaving property of 
considerable value which, it appears, be- 
came reduced in course of administration. 
To secure the trust amount, the trustee 
(defendant No. 1) obtained from the execut- 
rix title-deeds of certain properties belong: 
ing to the estate of the deceased by way of 
equitable mortgage. Then the trustee (de- 
fendant No. 1) brought a suit to enforce the 
equitable mortgage and obtained a final 
decree for sale. ' 

After this the grandsons of the deceased 
brought a suit for the administration of 
the estate, and in that suit Mr. Moos was 
appointed Receiver. Thenit appears, the 
plaintiffs, who were some of the credi- 
tors, brought a suit for a declaration that 
the mortgage in favour of the trustees 
(defendant No. 1) and the decree obtained 
by him gave him no priority over the claims 
of other creditors of the deceased's estate, 
and that all such creditors as well as the 
trustee (defendant No. 1) were only entitled 
to rateable distribution of the proceeds of 
the estate, which was not sufficient to 
meet the claims ofall the creditors in full. 
Now, I find it rather difficult to understand 
how this suit was allowed to be maintained 
when there was an administration action 
„pending. The very fact that the learned 


(28) 37 Bom. L R 642; 159 Ind, Cas, 533; AIR 
2935 Bom, 385; 8 R B 215, 


find out whether the assets were sufficient 
or not, shows the danger of a suit of this 
nature, instead of allowing the rights of 
creditors inter se being discussed, ascer- 
tained and realized in an administration 
suit. Secondly, from the statement of facts 
it does not appear that the suit was filed in 


a representative capacity under the provi- 


sions of O. Lr. 8, Civil Procedure Uode. 
The learned Judge very rightly rejected 
the argument of the plaintiff that s. 323 
created a trust in favour of creditors. 
Then the learned Judge referred to s..399, 
Succession Act, which provides that : 

“When the executor or administrator has paid away 
the assets in legacies, and he is afterwards obliged to 
discharge a debt of which he had no previous noties, 
he is entitled to call upon each legatee to refund in 
proportion.” 

The point to note is that this section 
does not say that the executor is to call 
upcn creditors to contribute, obviously be- 
cause when he paid their debts the estate 
was sufficient, or the assets were sufficient 
to pay in full all the debts then known to 
the executor and the legacies, and he may 
not know the creditor who subsequently . 
appears on the scene. The second point, 
which seems to have impressed the learned 
Judge, was that it was an oversight of the 
legislature. I have already disposed of 
that argument. The intention of the legis- 
lature is to be gathered from the language 
used by the legislature. I prefer to find 
the intention from the words used and not 
from the consideration of a supposed policy, 
which, in my opinion, is to embark upon a 
sea of speculation. If there is an obvious 
gap or omission, itis for the legislature to 
fill it up. Then the learned Judge refers to 
s. 361 which provides that: 

“A creditor who has not received payment of his 
debt may call upon.a legatee who has received 
payment of his legacy to refund, whether the assets 
of the testator’s estate were or were not safficient at 
the time of his death to pay both debts and legacies; 
and whether the payment of the legacy by the execu- 
tor or administrator was voluntary or not.” 

Now, here the legislature clearly provide 
a remedy for a creditor whose debt has not 
been paid. It seemsto meit would have 
been perfectly simple for the legislature 
to say in this section that he has a simi- 
lar right to proceed against creditors who 
had received payment. The very language 
of the section suggests that the only right 
of the creditor who has not received pay- 
ment, and where the assets, whether they 
were sufficient or insufficient, have been 
utilized for the payment of debts known, 
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to the executor or the administrator as also 
the legacies, is to go obviously against the 


legatees, because they are volunteers and: 


take the legacies subject to the rights of 
the creditors. A creditor does not derive 
title from or under a will or on an intestacy 
as a legatee or as the next-of-kin does. 
An unsatisfied creditor has no lien or charge 
on the assets of the deceased debtor. His 
right is tu proceed either against the exe- 
eutor or the satisfied legatee.” If he pro- 
ceeds against the executor and the executor 
is compelled to pay him, the latter can 
proceed against a satisfied legatee. That 
seems -to be the scheme. In England the 
position seems to be the sdine. An un- 
satisfied creditor can follow the assets in 
the hands of a volunteer claiming through 
a legatee but notin the hands of a bona 
fide purchaser for value or of a mortgagee, 
the reason being that unsatisied creditors 
have no lien or charge on any assets and 
that persons dealing with the executor in 
good faith are entitled to look to him 
alone, and are not bound to ascertain that 
all debts and liabilities have been dis- 
charged. But, of course, where the execu- 
tor has not parted ccntrol over assets, or 
where the legacy is represented by a fund 
in Court, the purchaser from the legatee 
takes subject to the rights of the unsatisfi- 
ed creditors, tanel their claims be estab- 
ished after purchase. 
Mes the raned Judge says that the 
decree was obtained in that case by the 
trustee (defendant No. 1) in the absence of 
other creditors. But what about ss. 50 and 
52, Civil Procedure Code? These sections 
clearly contemplate an action of a perfectly 
simple nature by an individual creditor to 
recover the debt in which the deceased was 
indebted to him against his legal represen- 
tative out of the assets come tohis hands. 
There can be no question of the other cre- 
ditors being aware of that suit. | | 
It is perfectly open to any creditor, if 
he thinks that the assets are insufficient, 
to bring in an administration action and 
to apply for stay ofa suit by a single 
creditor: and I am unable to see why the 
claim of a person who has obtained judg- 
ment against the estate of a deceased per- 
son should be subordinated to the claims 
of other creditors merely because s. 323 
directs the executor to distribute the estate 
rateably if that estate is insufficient. The 
scheme under the Indian Succession Act 
seems to me to be this, namely, that when 
the executor finds thet the assets ofa de- 
ceased person are insufficient for the paya 
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ment of his debts in full, he has to pay 
rateably, and s. 323 casts the duty on the . 
executor. If the executor is about to act 
in contiavention of that duty, there is a 
perfectly simple remedy open tothe credi- 
tor, and that is to file an administration 
action. If, on the other hand, payment has 
already been made andthe executor cannot 
be protected because he has not acted in 
accordance with s. 360, then there isa re- 
medy open to tke creditor to proceed 
against the executor, who in his turn has 
a 1ight to proceed against the legatees, 
Section 36), which was enacted to protect 
the executors making bona fide payments to 
creditors and in order that the administra- 
tion of estates should not be unduly and in- 
definitely hampered, saves a right+which 
the legislature gives to the creditor when he 
finds that the estate has been distributed 
by the executor properiy and enables the 
creditor to proceed against the legatees. I 
do not, therefore, agree that legislature has 
been guilty of an oversight assuming that 
it is open tome to consider whether it is 
or not. This brings me to two other pro- 
visions of law which have an important 
bearing on the action. Order XX, r. 13, 
Civil Procedure Code, when is based upon 
the Engiish statute to which I have refer- 
red, provides in effect that in the adminis- 
tration by the Court of the property of a 


* déceased person, if such property is insuffi- 


cient for the payment in full of his debts 
and liabilities, the rales which obtain under. 
the Insolvency Act or in bankuptcy practice’ 
are to be followed. That exactly is the. 
practice in England, as I have pointed out. 
The section of the Presidency Towns Insol- 
vency Act, which lays down the rule 
which is followed in bankruptcy practice, is 
in these terms:— 

“Section 72. Any creditor who has not proved his 
debt before the declaration of any dividend or divi- 
dends shall be entitled to be paid out of any money 
for the time being in the hands of the Official As- 
signee any dividend or dividends which he may 
have failed to receive, before that money is appli- 
ed to the payment of any furture dividend or 
dividends but he shali not be entitled to disturb 
the distribution of any dividend declared before hig 
debt was proved by reason that he has not par-‘ 
ticipated therein.” i 

Exactly .the same principle was laid 
down in the case to which I have referred, 
namely, Hull v. Falconer (4, in these 
terms: f 

“A creditor who has neglected to come in atthe 
proper time and prove his debt in an administra»' 
tion suit, cannot be allowed to disturb the dividend’ 
of the other creditors after an order has been made 
directing payment thereof.” “ 


The only right which a creditor who “ban; 


| 4 


E 


‘ments. (Williams, p. 647).” 
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not received his dividend has -is under this 


.section; Rose v. Biddadhury Dassee (20). It 


seems the right is based upon an equitable 


. principle, and that is that ne cannot disturb 


the disirihbution already made, but he is 
certainly entitled to participate in any 
future distribution which is to be made or 
out of the moneys in the hands to the 
Official Assignee as is observed in Harrison 
v. Kirk (19). The principle at the bottom 
of these authorities is that a creditor must 
be diligent. I shull now consider what the 
practice in England isin such cases, and 
refer to the cases,scme of which have been 
cited atthe bar. As pointed out before, 
by virtue of the provisions of the Adminis- 
tration of Estates Act, 1925: 

“Wheye a person dies after 1925...Crown debts, 
judgment debts, speciali y debts and simple contract 
debts are, subject to the rules in bankruptcy in 
force for the time being, all payable pari passu out 
of his estate. Hence it is conceived that a personal 
representative may prefer any one of these debts 
to any other of them, In such a case, therofore, 


a creditor cannot, by obtaining judgment defeat the 
right of preference. f 
On the other hand it is conceived that the right 
of preference, being exercisable only among credi- 
tors of equal degree, cannot be exercised so as to 
defeat either the priority of preferred debts or the 
prona of deferred debts prescribed by the 
ankruptcy rules in force for the time being. 

After an order appointing a Receiver or an order 
for administration has been made the right of 
preference cannot be exercised. If personal repre- 
sentatives exercise such right, or, indeed, make 
any payment after such an order has been made, 
the utmost that they are entitled to is to stand. in 
the place of the creditors with respect to those pay- 


Gillespie v. Alexander (29) is the leading 
authority..upon the general rights of a 
creditor who comes late under the decree. 
The facts were that in an administration 
action creditors were paid. ‘There was an 
apportionment order for legatees. Certain 
bank annuities were to be purchased and 
then given to the legatees. After this was 
done, one creditor petitioned to be at 
liberty to go and prove his debt, and that 
the bank annuities which were with the 
Accountant-General and, tterefore, sub- 
ject to the control of the Court, might be 
sold and his debt satisfied. The Master 
reported .that ihe debt due to the creditor 
was £1,636. In the meantime the fund 
in Court had been apportioned by the 
Master among tae annuitants and the 
unsatisfied legatees, and part of it was 
paid out in discharge of some of the 
legatees. The creditor then made another 
petition that certain annuities were still 
outstanding and prayed for payment. It 


(29) (1826) 3 Rusg, 130; 2T R R 835, i 
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was argued that a creditor who comes in 
late cannot interfere with payments whica 
have been made—with a distribution which 
has actually taken place ; but he can look 
for the satisfaction of his claim only to an 
unappropriated residue, which may be in 
Court and subject to the control of the 
Court, or to assets which may be collected 
in future. The Lord Chancellor held that 
the creditor was entitled to receive out - 
of the funds of the legatees so remaining 
in Court, not the whole of the debt, but 
only part of it bearing the same propor- 
tion to the whole asthe legacies given tc 
those legatees bore to the whole amount 
of the legacies given by the will ; and his 
judgment is so important on this whole 
question that I make no apology for quoting 
it here. The Lord Chancellor said (p. 136*,: . 

“Although the language of the decree, where an 
account of debts is directed, is that those, who 
do not come in shall be excluded from the benefit 
of that decree; yet the course is to permit a 
creditor, he paying the costs of the proceedings, 
to prove his debt, as long as there happeus to be 
a residuary fund in Court or in the hands of the 
executor, and to pay him out of that residus, If 
a creditor does not come in till after the executor 
has paid away the residue, he is not without remedy, 
though he is barred the benefit of that decree, 
lf he has a mind to sue the legatees, and bring 
back the fund, he may doso: but he cannot affecs 
the legatees, except by suit; and he cannot affect 
the executor at all. The present case is involved 
jn much singularity. Previously to January 1825, 
*several of the legacies had been paid by the executor; 
and the order of January 1825 ie a judgment of 
the Court in favour of the executor, with respect 
to these payments—a judgment which sanctions 
them upon the ground of there being a report that 
all the creditors had come inand were paid. The 
executor being thus indemnified as to these legacies, 
there were left in Court certain funds, which were 
directed to be appropriated to legatees who had not 
been paid. In the following November the creditor 
makes his application : the Court thinks proper to 
allow him to go in and prove his debt; and that order 
stands unreversed. In December 1825, the Master 
makes his report, and appropriates the tund in Court 
among a number of individul legatees. Now, when 
the creditor made his first application, it would 
-have been well if the 1ea] state of the case had 
peen disclosed to the Court. The question would, 
then have been, whether a creditor, so coming in, 
was tobe paid his debt by three or four legutees, 
while the other legatees had received their legacies 
in full; or whether the rule of the Court was not 
that he should take from the unpaid legatees such 
a proportion only of his debt as would have been 
borne by those three or four legatees if he had. 
applied before the other legacies were paid, and 
that he should be left to recover the residue of it 
by what means he best might. In short, the ques- 
tiun is, on whom, under such circumstances, does 
the burden lie of enforcing contribution against 
the legatees ?” 

This case, therefore, clearly shows what, 
the practice in England is; and, as I said, 


#Page of-(1826) 3 Ruja] E 
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it is a. leading authority on the subject 
which -has „been followed in later cases, to 
some of which I shall presently refer.. 
The practice is that the right of an un- 
satisfied or unpaid’ creditor. who has not 
come in under an. administration decree 
to. obtain payment in respect of his debt,. 
unless he is precluded from exercising it 
by reason of negligence, default or laches 
or any. of the circumstances which would 
make it inequitable on the part of the. 
Court to makea decree in his favour, is 
not by, way of action but by way of a 
petition under the administration action. 
itself; secondly, such a petition can only 
succeed if the fund isin Court or subject 
to the control of the Court.; and, thirdly, 
the claim can only be made against satis- 
fied legatees, and that a claim of this 
nature can never succeed against the ere- 
ditors who have already been paid in res- 
pect of their debts. This is how the case 
18 understood by Williams (p. 882) : . 

“Lord Eldon held that the creditor was enti- 
tled to receive out of the funds of the legatees so. 
remaining in Court, not the whole. of the debt, 
but only part. of it, bearing the same proportion. 
to the whole as the legacies given to those lega-. 
tees bore. to the whole amount of the legacies. 
given. by the will; and that he must seek the 
payment of the rest of his debt, in proper propor- 
cone eee those legatee who had been actually 
paid.” . - 

This đecision was relied upon in another 
important case to which -T shall next refer, ° 
namely, David v. Frowd (3). In that case, 
an intestate’s estate had been distributed 
under a .decree in an administration: suit 
among persons found by the report to be 
his next-of kin. Rather more than a year 
afterwards, notice was filed by a person 
claiming to be the sole next-of-kin of the 
intestate against the persons among whom: 
the estate hud been distributed for the pur- 
pose of compelling the defendants to refund. 
tothe plaintiff the shares they. had received. 
The plaintiff had had no notice of the- ad- 
ministration proceedings, and it was held 
that if, on inquiry, the plaintiff established. 
that she was sole next-of-kin of the in-` 
testate, the defendants -were bound to re- 
fund to her the several sums they had 
received in the administration suit; and, that 
ifthe plaintiff established that she was one: 
of the. next-of-kin of the intestate, the de- 
fondants were bound to re pay to her the 
amount of thé sum which the plaintiff, in 
that case, should appear to be entitled to.. 
There are certain observations in the judg- 
ment of the Master of the Rolls which are 
relied-upon on behalf of the plaintiff. . - 

“In the first place itis nowhere said by the 


‘McMurdo (81). 
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Master of the Rolls that a. creditor whois. 
igaorant ‘of the administration decree and ' 
has been not paid can bring an action against. . 
other creditors. The judgment must be., 
read with the facts of the case. The claim.. 
there was bya next-of-kin against other ` 
next-of-kin. Then the Master of th» Rolls 
refers to the position of creditors, and as to 
the principle applicable in the case of » 
creditor, he relies upon Gillespie v. Alex- 
ander (29) and then observe that that der 
cision establishes the principle that legatees 
whoshad received.payment under the order 
of the Court, were bcund to refund toa 
creditor who had never claimed before the 
Master. It seems to me that the judgment 
read asa whole is not an authority for tha 
proposition advanced by Mr. Bilimowia. In 
my opinion, the case in David: v. Frowd (3) 
establishes only the principle that the dec- 
ree ina suit for the administration of an 
intestate’s estate does not declare the righ‘s 
of the parties and is consequently no final 
decision of the rights of those who may. 
claim to be next-of-kin against persons who 
have been found by the Master to be the 
next-of-kin and among whom the intestate’s 
estate has been actually distributed. In 
Angell v. Haddon (30), the fund was in 
Court, and it was held that the parties 
claiming re-distribution must come in under 
an adininistration suit. The same principles 
are laid down in In re McMurdo: Penfield v. 


-.I have dealt- with the practice which is. 
followed by the Court of Chancery in Eng“ 
land. In-this connection I shall refer to 
Harrison v. Kirk (19). The facts were that 
in 1877, Richard Davison Harrison mort- 
gaged part of his real estate in Ireland for 
£8,000. to one Wallace. In January: 1888, he 
died, having by will made the appellant his 
residuary legatee and devisee. In. April 
an action was brought. by a creditor for the 
administration of the testater’s estate. In’ 
July the primary decree. was made im the 
usual terms for accounts and inquiries. In’ 
November advertisements were issued in 
newspapers requiring -all creditors to-send- - 
in their claims. on or before December 4). 
1888, in default. wherecf they would be 
peremptorily excluded from the beneft of 
the decree. The mortgagee, Wallace, made: 
no claim against the personal estate, but in 
February, 1889, he made an affidavit in the 
administration suit verifying his claim to 
the mortgage-debt and interest charged- 
- (30) I Madd, 529 ae 
- (31) (1802) 2 Ch, 
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upon part of the real estate. -At that time 


_ the lands mortgaged were believed to be’ 


a sufficient security for the: ‘claiuis upon it. 


In June 1902, the respondeat Kirk; in whom. : 


. the mortgage ‘was then -vested,. moved“ for 


. Henry Harrison, the appellant. 


leave to claim’ for a debt- of £7,000 and 
interest against the personal estace. Ib 
was, opposed by the residuary: ‘legatee, 
t 1 . The appli- 
cation was: rejected by the Master of the 
Rolis; but this decision was reversed hy. the 
Irish Court of Appeal: who made. am:order 
permitting the respondent toi prove «his 
claim on, certain. terms as to. costs, etc: 
The’ appellant! then appealed to “the 
House of, Lords, The judgment of:Lord 
Davey is so important that I would. like 
to refer toit in some detail pp. 9, 6*) + 
‘When the Court of Chancery had, taken into 
its own hands the administration of.an estate, 


_ if- restrained creditors from ‘pursuing their legal 


remedy against the. executors.. The’ Court made a 
decree for the :administration of the.estate which 
operated asa judgment, for all the creditors; , and, 
as it precluded the creditors from ascertaining: 
their legal remedies, it provided other ‘means’ for 
them to obtain payment of their’ debts, “The 
Court was bound to, see thatthe _oreditors whom 
it restrained from pursuing their, legal remedies 
were not deprived of the means of having .the 
assets’ of the testator applied’ to the’ payment -of 
their debts. It‘ isan éntire:fallacy; büt- I ‘think 
a very common one, to suppose that because the 
debt had to be proved, or the payment of the)debt 
had tobe enforced through’ the medium of the 
Oourt’ of Qhancery, it became an equitable 
demand ‘and ceased to'be a legal’ demand. Its 
character was not, altered one whit;. it remained 
a legal, demand, and the, right of the. creditor 
who came in to prove under an administration 
deoree- remained a legal right and thé debt which 
was recoverable was a legal debt; ‘the only difter* 
ence made was in the remedy'' by.awhich ‘the 
debt could be recovered, That, paing; 80,1: the 
Court of Chancery usually fixed a time, within 
which’ the: creditors could: come in’ and prove théir 
debts; and obvious. convenience - rendered -' that 
necessary, because otherwise . the ‘administration 
would have been hung up for ever, No doubt, 
as has been pointed out the language in which 
the time was fixed was somewhat péremptory; it 
told people. that they would-be excluded from the 
benefit of the decrees if. they did not. come in 
within the time. But it has long bsen-settled-that 
the language so used’ was in terrorem only,. and 
that tbe effect of it: was’ merely ‘this, and nothing 
‘more that any. creditor who did: not ‘come in and 
prove his deot before the day fixed ram the risk 
of, some of the assets being, administered and 
disposed of’ by the ‘Uourt in payment of other 
creditors; aod in that way the fuad’ for the pay- 
ment of his debt: miglit ba ‘imperiled, or xf we 
estate- was. insolvent he might lose. a portion: of 
the dividends waich he would otherwise . have 
received.” -` pete E 


Tnen, after referring’ to Gillespie. v. 
Alexander (29), nis Lordship ‘pointed out 
that in admitting creditors to come in at 

*Pages of (1904) A. O,—[ Hd.) 
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any time to take the benefit of the decree. 
the ‘Court. istentitled to and does impose. 
certain terms, e.gs' costs, etc.: He’ then: 
proceeded as follows (p:: 7). oe =, 
“And here a distinction must be drawn; In the 
very blè argument of the. appellant at your, 
Lordships’ bar he’ did not always bear in mind 
the distinction. between thé caso where there: is 
still remaining | in-.Gourt,.a residue or a fund 
legally: applicable to the payment; of debts,. and. 
the. case where the whole of the estate has been 
distributed, and ib is' necessary in order to obtain’ 
payment. for the creditor to get back from legatees- 
or. others .who, have been’ paid, the: money which: 
has, been, paid..to them. In . the, first case the, 
creditor is exercising merely. a legal right, In 
the ‘other’ he is'exercising an‘equitable right which 
ib given: him by: thé equitable doctrines- of’ “the 
Gourt of Chancery, because jhe has no legal righs 
against: the, legatees:..he has no'legal rigbt against 
the residuary legatee, his only legal right is against, 
the’ executor: But the Court of Chancery, in order’ 
to-do: justice. and ‘to avoid the - evil--of allowing 
one man ‘to; retain what is really -and legally. 
applicable,to: the payment, of another man, devised. 
a remedy “by which, where the estate, , had ‘been 
distributed either out of Oourt or in Court without 
regard’ tothe’ rights' of! a creditor, it has‘ allowed! 
the. creditor,:to recover, back what has been ' paid: 
to'the.,beneficiaries |! or. 7, the next-of-kin who. 
derive’ title from the. deceased testator or intestate. 
In’ that ‘càse, no' doubt, equitable ‘defences ‘may’ 
bemadetdthelaim.” Ja? bi 
-'[acidentally £ may ‘referto what. Lordi 
Halsbury: observed. in-that. case as‘regatds 
the difficulties which may arise:when‘the: 
whole: of thes estate isi paid. away’ under 
the orders of the Court- before the: claimant 
‘who has; not: appeared: ins.timée comes: in 
to.prove histiclaim. His Lordship observed: 
as follows (p.3)r 0} ct. 8 a FR 
: “Here thére is no. doubt about ‘the existénce. of 
ths debt or of a, fund in. Court; and, I haye. in; 
quired, with some interest’ what authority there is 
for’ saying thatthe Court of'Chancery ‘or’ ‘any other 
Gourt, ‘under ‘those circumstances, Can." refuseCtd 
recognizectlie, right of a person. who «is, entitled 


to have his debt paid out of a particular, estate. 


It is a totally, different question whethér the. money 
kas ‘been’ distributed: to legatees or to claimants, 
and the question-‘is about' following the + money 
and endeavouring :.to, get back that . which. has 
been already. distributed. That case may raise 
questions of considérable difficulty.” : ; . 
~ In’ my’ opinion, the result’ of’ thesé de- 
cisions “is, ‘that’ where there. has been a 
judgment’ or order. in. any, action for ad- 
ministration’ of an” ‘estate’ in “Chancery, 
the creditors. have’ to. come. in; under. the 
judgment or ‘order, but ‘they. are’ allowed 
‘vo: come in even’ after ‘a certificate. of 
depis” has’ been, made and’ share. in the 
‘administration ‘of any assets, remaining 
uridistributed or under. the control of the 
Uourt’ upon, ‘such terms. as to costs, or" 
otherwise ,as -the ‘Court, thinks” fit’ to-im- 
pose... If acreditor does not, come in. bil) 
after the. executor. has- paid away. the, re- 
pete ` ees gt, A 
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siduè, or the fund has been distributed 
he is not withoul remedy though he is 
barred from the benefit of the judgment. 
If he chooses to sue the legaiees and 
bring back the fund, he may do so: David 
v. Frowd (3) and Sawyer v. Birchmore 
(2); but he cannot affect the executor at 
all when the distribution has been 
made under the order of the Court, or 
after advertisement, in accordance with 
s. 27,. Trustees Act, 1925. If after in- 
dividual legateés or creditors have re- 
ceived their dues.in full under the sanc- 
tion of the Court, some funds are still in 
Court, he is entitled to go against such 
funds even; though they “are directed to 
be appropriated’ to other individual lega- 
tees, ‘In such cases, the’ rule laid down 
by . Lord. Eldon in Gillespie v. Alexander 
(29) is that: the creditor was entitled to 
receive out of the funds of the legatees so 
remaining in Court not the whole: of the 
debt but only part of it, bearing the 
same proportion to the whole as the legacies 
given to those-legatees bore tothe whole 
amount of the légacies given by the will; 
and that he must ‘seek the payment of 
the rest of his debt in proper propor- 
tions among those legatees who had been 
actually: paid, A : 

Mr.. Bilimoria relies upon a pas3age at 
p.. 899 in Daniel's Chancery Practice 
(Edn. 8). In my opinion, the law is" 
somewhat loosely. stated in that passage 
and is not justified by the decisions re- 
ferred to by Daniel in support of it. These 
decisions are Gillespie v. Alexander (29), 
David v. Frowd (3) and Swayer v. Brich- 
more (2). I have referred to the first two. 
In Sawyer v. Birchmore (2) the dispute was 
between some next-of-kin who had not 
received their share in the distribution of 
an intestate’s residuary personal estate 
against other. -next-of-kin who had and 
among: whom the estate had been distri- 
buted. The defence was that the former 
had full notice of the administration pro- 
ceedings and were not entitled to re-open 
the ‘distribution. This contention was 
accepted by the Master of the Rolls. This 
decision, therefore, is no authority for the 
proposition in the passage in Daniel's but 
it is interesting to note how the earlier 
two decisions in Gillespie v. Alexander (29) 
and Davidv. Frowd (3), were understood 
by the Master of the Rolls. At p. 401* 
Lord Langdale observed as follows: 

“The rule applicable to cases of this nature, ag 
stated by Lord Eldom in Gillespiev. Alexander 
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(29). is that a creditor who does not come in till the’ 
executor has paid away the residue is not with- 


out remedy, though he is barred the benefit of 
the decres. If he has a mind to sue the legatees, 


and bring back the fund, he may do so; but he. 


cannot affect the executor at all. In David v. Fiowd 
(3), Sir John Leach determined that the next-cf-' 
kin, who had made no claim till after the fund. 
was distributed, might maintain a suit to compel 
those who had been found next-of-kin, and had 
received distribution to refund.” 


Mr. Bilimoria also relies upon a pas-’ 
sage ‘at p. 1271 in Williams. The autho-: 
rity. there relied upon is a passage in 
Stowey on Equity Pleadings, Chap. IV, 
p. 116, which deals with the topic of: 
proper parties to a Bill. Both the passages 
purport to be based on Gillespie v. 
Alexander (29) and David v. Frowd (3), 
with which I have already dealt., Upon: 
the whole, therefore, I have’ reached the 
conclusion that the suit is not ma-:ntaio- 
able. There only remains the claim made 
by the plaintiff against defendants No. 10: 
as to. which Mr. Bilimoria says that the’ 
fund was in Court and subject to the 
orders of the Court under the consent 
order taken by him against this defend- 
ant. There is more than one answer to 
this claim. In the first place the plaint- 
iff's claim is not made under an adminis- 
tration decree, but in a substantive suit 
which, I have held, does not lie. Secondly, 
the plaintiff is precluded from asserting 
a Claim of this kind which, as I have 
said, is purely an equitable claim, for 
an equitable relief, by reason of his 
laches and gross delay in the assertion 
of it, and, thirdly, the suit is barred by. 
the law of limitation. That contention, 
therefore, must be rejected. In the result 
the suit must be dismissed with costs. 
I have heard Counsel on the question of 
costs, and I see no reason why I should de- 
part from the usual rule that when several 
persons are joined ag defendants in one 
action, where, though the defence may. be 
moreor Jess common, the interest of each 
defendant is confined io himself, they are 
entitled to separate sets of costs. That being 
the case, I think I must order five sepa- 
rate sets of costs as follows: (1) to defend- 
ants Nos. 1, 2,3 anc 6; (2) to defendant 
No. 4; (8) to’ defendant No. 5; (4) 
to defendant No. 7; (5) to defendant 
No. 10. The security brought in by dee 
fendant No. 10 under the order dated 
January 7, 1932, to be returned to him 
and the prothonotary directed accordingly. 


D. - Suit dismissed, | 


Ar 
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OUDH CHIEF COURT : 
Second Rent Appeal No. 12 of 1935 
January 22, 1937 
SRIVASTAVA, O. J. 
KAILASH OHANDRA — PLAINTIFE— 
APPELLANT 
~ versus ` f 
SARJOO-—DERENDANT— RESPONDENT., 
Oudh Rent Act (XXII of 1886), 
rent, if has same cause of action as claim for 
possession—Suit for ejectment under s. 61 on 
ground of non-payment of rent for a period—Whe-. 
ther bars suit for arrears of rent for same period— 
set Procedure Code (Act FV of 1908), O. KA; 


A claim for rent is noton the . same. cause -of 
action as the claim for possession. Though ‘the’ 
claim for ejectment under s. 61, Oudh Rent Act, is 
based on the ground of rent not having’ been paid, 
yet the, cause of action for ejectment is quite- 
different from the cause of action for recovery of 
the rent. Order XXII, r. 9, Civil Procedure Code,’ 
prescribes that where a suit abates no fresh suit 
shall be brought on the same cause- of action,- 
Thus the test for the application of the rule being, 
identity of cause of action, a claim for arrears: of 
rent for a certain period is not barred by abatement. 
of a suitfor ejectment under s. 6l on the ground of 
rent. for the same period not having been paid. 
Subraya Chetty v. Rathnavelu Chetty Q, Nandan 
Singh v. Ganga Prasad (2) and Mata Din v. Siyed 
Mustafa Hussain (3), relied on. : 


S. R. A. against the decree of the Da 


Judge -of Rae Bareli, dated December 12, 
1934. 


lant. 

. dudgment.—This is a second rent appeal 
against the decree of-the learned District 
Judge of Rae Bareli modifying-a decree of 
an Assistant Collector in that District. It 
arises out ofa suit for arrears of rent for 
1338 to 1341 Faslis. Previous to the insti- 
tution of this suit Bhagwant Kuar, mother, 
of the plaintiff-appellant, had instituted a 
suit under s. 61 of the Oudh Rent Act 
for ejectment of the defendant on the 
ground of rent for 1338 to Kharif -1341 
Fasli, not having been paid. Musammat 
Bhagwant Kuar died during the pendency 
of the suit and no steps having been taken 
to bring her legal représentatives on the 
record, an order was made for abatement 
of the appeal in February 1933. The 
present suit was instituted on May 28; 
1934 to recover the arrears of- rent for 
1838 to 1341: Faslis, under s. 108, 
el. .2 of the Oudh -Rent Act. The learned 
District Judge has held. that the claim 
for arrears for 1333 to Kharif 1340 
Faslis, is barred by O. XXII, r. 9 of 
the Code of Civil Procedure as the cause 
of action for the earlier suit for ejectment 
aud of the present suit for arrears. of- rept 
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in'so far as they. a; to 1338 to Kharif. 
1340 Faslis, is the same. I[ regret I cannot. 
agree with this opinion of. the learned: 
District Judge. Though the claim fcr, 
ejectment under s. 61 is based on the. 
ground of rent not having . been. paid yet 
the cause of action for ejectmentis quite. 
different ‘from the cause of action for 
recovery of the rent. In Subraya Chetty V. 
Rathnavelu Chetty, I. L. R. 32 Mad. 
330 (1), it was held by a Bench 
of the Madras High Court ‘that the 
claim for rent is a distinct cause of action 
from that of the recovery of possession, the 
former arising from the rent accrued due 
aud the latter. when the tenancy terminates. 
In Nandan Singh v. Ganga Prasad,I. L. R. 
35 All. -512 at pp., .516 and 517 (2), a 
Full Bench ‘ofthe Allahabad High Court 
also held that: aclaim for rent is not on 
the same cause of action as the claim for 
posséssion. The same -principle underlies 
the decision of the late’Court of Judicial 
Commissioner of Oudh in Mata Din v. Siyed 
Mustafa Hussain,.2 O..W. N. 217. (3) in 
which it was- held that in decreeing a suit 
for arrears of tent it is improper; if not 
illegal, to direct ejectment of ‘thé tenant 
in case he makes a default in payment 
of the rent- decreed within a specitied 
peridd. .Order XXII, r. 9, prescribes’ that 
where a- suit abates no fresh suit shall 
be brought on the. same cause of action. 
Thus: the test for the application ° of the 
rule ` pene identity’ of cause of -actidn I 
have doubt that the claim, for 
arrears ol rent for 1338 to Kharif 1340 
Faslis was. not barred, by thisrule. y; 

The result, therefore, is that the amount due 
to the plaintiff for the four years in suit at the 
rate of Rs. 72-3-0 per annum is Rs. 288-12. 
Interest, thereon, at the statutory Tate 
amounts to Rs, 24- 12:0 making a total 
of Rs. 312-13-2. It is admitted by the 
Counsel for the plaintiff that he has receiy- 
ed Rs. 153-29 in part ‘payment of the 
arrears in suit. In addition to ‘this the 
lower Appellate Court has given the defén- 
dant credit for Rs. 10 which was paid in 
December 1933. ‘Thus deducting Rs. 152-2-9 
plus Rs. 10 from Rs. 312-13-2 the balance 
due to the plaintiff amounts to Rs. 149-10 5. 
As the ‘plaintif has appealed’to this Court 
for Rs. 110 only and his claim has already 
therefore, 
the decree 
D 32 M .330: 2 Ind. Cas. 313; 5 ML T 105. ` 


2 45 A512; 20 Ind. Qas, 892; 11 A Ld 786." : 
(3) 20, W N 217; 88 Ind. Gas. 165; ATR. Bn 
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of the- lower: Court decreeing the plaintiff's 
elaim for Ks., 126-15-6.. The plaintiff-appel- 
lant will get his proportionate costs from 
the defendant in the lower Courts. As the 
respondent -has not appeared to oppose the 


appeal I. make no-order asto the costs of: 


‘this-Courte-. >. 
TNs D e Ya 


Appeal allowed. 
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i BOMBAY HIGH COURT 
€. @Otivil Appeal No. 390fi 1935: 
ae --» August 28,1936 
woo + BROOMPIRLD-ANDTyaABIT, JJ. ; 
TRIMBAK: RAVJI PRADHAN AND: OTHERS 
Ji —DERÊNDANTS— APPELLANTS ` 
; Ji persuss ` ‘ 7 
VISHNU. WAMAN-KANITKAR AND OTHER 
—PLAINTIFFS~~RESPONDENTS z 
4, Bombay. District. Municipal Act (III of 1901), ası 
amended, by Act (XAVI of, 1930), ss, 23, sub-s. (1-A); 
38—Construction of 3. 23,, sub-s. (7-A)—Hlection, of. 
new President, in absence of retiring President— 
Validity—Applicability of s. 38, to the case. © 
; The, 'meaning’.of. 8 23: (T-A) of: Bombay District 
Municipal, Act; is.that.the, retiring President is an 
integral part,.or that his presence in the chair, is 
an’ integral part, of’the machinery for the election 
o£ a’ Chairman: at ‘the méeting at which the new 
President! has tosbe. elected. lt- cannot.be regarded 
as. & reasonable, construction of, this provision to, 
hold that, it,is.a mere matter of procedure which 
can be disregarded without afiécting the validity of 
the proceedings.: Oonsequently; election of anew 
President. in the absence. of a: retiring -President is 
invalid ands. 38,is not applicable to such a. case. 
Gopal v. Sanmukhappa (1), King v. Gaborian (5) and 
Basaya v. Muragaya (6), distinguished. King v. 
Buller (2), relied‘on. ‘ ai 
u ©. A. against -the decision of N. J. 
Wadia, J., in 8: A. No. 640'of 1935. 
: Messrs» Mi A. Somji. and B. G. Modak, for 
‘the Appellants. ‘ 
- Mr. G: G.0’Gorman-and Mr. K. H. Kelkar, 
‘for-Mr.-A; A. Adarkar, for-Respondents Nos, 
Fto 5: Ei ao CR ni Kh 
~ Broomfield, J.—We are, concerned in 
this case with a dispute between members 
‘of the Municipal Board of Bhivandi-Nizam- 
“pur. in, the Thana District, as to whether 
plaintiff No. 5, who was elected President 
of the Municipality at a meeting held on 
‘November 6, 1934, was or, was not. validly 
_ elected. This depends on the construction 
‘of 8, 28, sub-s. (7-A),.Bombay District Muni- 
pal Act I of 1901, as amended by Act XXVI 
“of 1930. This clause provides as follows : 
‘ "Op the expiry of the term of office of a Munici- 
` pality, the President and ‘Vice-President shall continue 
to carry on the current, administrative duties of their 
offices until suth time as-a new President and Vice- 
President, shall have- been, appointed or elected and 
` shall’have taken: over charge of their duties: Pro- 
vided thatin the case’ of a‘new' Municipality cone 
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etituted under this Act, a meeting for the election of 
a new President shall be called by the President of 
the retiring Municipality, The President of the re- 
tiring Municipality shall preside at such meeting and 
the new Municipality shall’ then elect its own Ohair- 
man for that meeting. In case of an equality of votes the 
result of the election of the Chairman shall be decided 
by lot to be drawn in the presence of the President of 
the retiring Municipality in such manner as he may 
determine. -The meeting. shall then -proceed to elect 
the new President.” .. : 


- The facts, so far as it is necessary to-state’ 
them, were as follows :„ There was-a general: 
élection in 1934 and 4 new Municipal. Board, 
was elected. It then became necessary to. 
elect a President in accordance with s. 23, 
sub-s. (7-A). Acting under it, the’ retiring. 
President, who was defendant No. l-in the 
suit, called a meeting of the: newiy con=: 
stituted Board for the purpose of electing a 
new; President. He issued a circular, an- 
nouncing that the meeting would be held on, 
November. 6,. 1934. The members assembled. 
in the Municipal hall on that date, but ‘the: 
retiring President 'did not appear.. He-had, 
sént,a.note to the: Municipal Secretary,, 
stating that he was ill and: intimating that 
the meeting should be held‘ on November 134, 
However, the members assembled’ there. 
who formed a quorum, did not go away. 
They elected:plaintiff No. las Chairman of 
the meeting and then proceeded to elect. 
plaintiff No.5 as the new President. The. 
retiring . President-did not recognize this 


“election as it had taken place in his absen-. 


ce... He attempted to hold. another-meeting 
on November 12, 1934, but was restrained by: 
an injunction obtained in a suit brought: by. 
plaintiff No. 5., That is not a suit with, 
which we are concerned.. As there was: a 
deadlock, the Collector of Thana acting. 
under sub-8..(19), 8.23, called a. meeting. of 
the Municipality on, January. 25;.1935, at 
which,defendant No. 2 was elected President.. 
The suit from: which the present appeal 
arises had. been instituted on January 18, 
1935. The reliefs prayed for: were that the 
proceedings and resclutions-of the meeting. 
of November 6, .1934,-should be declared to 
be valid.and;binding on the defendants, and: 
thah, the. latter should be restrained by in- 
junction from acting contrary.to those. pros 
ceedings and resolutions.. The-trial Judge 
decided the suit in :favour:of the plaintifs 
and that decision was confirmed in appeal 
by the District Judge. After the decision of 
the District Judge, which was given on Sep- 
tember 10, 1925, defendant No. 2, who had 
been elected President :at the Collecturs 
meeting: and had.been acting as such ever 
since, ceased to,act, and plaintiff No. 5 took. 
upofice: ©. 0 bueno hs Roy gat 


r 
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The case has been very elaborately ar- 
gued both before the trial Judge -and the 
District Judge. At the trial a number of 
points were taken which no longer concern 
us. The District: Judge thought’ that the 
essential issuein the case might be narrow- 
ed-down to this, viz. whether s. 23, sub- 
8. (T-A), confers a statutory- righi on. the 


Tetiring. President to preside-at the, first 


meeting of a new Board. until such time as 
a new Chairman is elected, sothat ifhe does 
mot preside, the election. of a Chairman in 
his absence and consequent election of ‘a 
President are illegal and null, or whether 
the clause in question’ merely lays down a’ 
fule of procedure for the guidance of the 
retiring President, breach of which does not 
invaltdate the proceedings of. the Board. 
These: oppcsing: views which have formed 
the basis of the arguments‘ before us might 
‘also be put.in-this way: Is the presence of 
the retiring President in the Chair an essen- 
tial part of the machinery for the élection 
of a’‘Chairman at. the meeting at which the 
new President is to be elected ? Or,‘on thé 
other hand, does sub-s. (7-A) ‘merely: mean 
that ‘he is intended ‘to preside, but, if-he 
does. not, it is only an irregularity . which 
does not ‘vitiate the proceedings and the 
meeting may elect another Chairman and 


then’proceed to elect the new President? - 


The learned Judge was quite obviously. 
inclined ito the former. view. But like the 
trial Judge he'thought he was bound. by a 
contrary'decision of this'Court ‘in Gopal ve 
Sanmukhappa (1). He, therefore, dismissed 
theappeal and a second appeal to this Court 
was summarily dismissed by N. J. Wadia, 
J., 80 that we have not the advantage of any: 
judgment from that learned Judge. Gopal’ 
v. Sanmukhappa (1) was a case dealing, 
with.s. 27, Bombay Local Boards Act- VI 
of.1923, which at the material time ran as 
follows: 
“On the expiry of the: term of office of a Local 
Board, the President and Vice-President shall con- 
tinue to carry out the current administrative duties 
of their offices until such.time as a néw President 
and Vice-President shall have been, elected and. 
shall have taken over charge of their duties: Pro- 
vided that’in’the Cage of the new .Board constitut- 
ed ‘under this Act, ‘a meeting: for the election of a’ 
new President shall: be-called by the ‘President of 
the retiring, Board. The President . . shall. :pre- 
side at such meeting and the new Board. shall then- 
elect its own Chairman for that meeting and then the, 
meeting shall proceed to elect the‘ new’ President.” - 
‘The -facts: in! that case’ were’ these. ' The’ 
retiring President called: the meetirig ‘and’ 
attended. it-and took the chair.: He then’ 
dissolved the -meeting- on the ‘ground that 
Ae a ie LR 1326; 106: Ind. Cas.-265; ALR 1927 
om i 
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‘one ‘mem bet:. had ‘not ‘received : the’ ‘oties. 
-Seven' members : accepted his uling ‘and: 
Jeft. - The’ others’! decliivéd'- to ‘accépt!' his 
ruling. and‘elected a new Chaitinan,"aftér’ 
‘which the meeting iproceeded “to ‘éléct'a ‘new 
‘President. ` “The issues ‘béfore this! Court 
in thé’ ‘appeal as ‘Stated in Obief 
Justice ` Marten's: judgment, were ‘whe- 
ther the:meeting ‘was ‘‘validly ‘convened, 
whether ‘the retiring ‘Président had'power 
+o dissolve.the meeting, ‘and whéther the 
fact that : seven ‘members’ left ‘after he' had 
pronounced the meeting dissolved ‘affected. 
‘the ‘subsequent proceedings. ' The -point 
thatithe election: of'the Chairman'was’ illegal, 
because -the retiring President: wês hot in 
the ‘chair: when he ‘was elected,’ Was ‘not 
taken. It is always unsafe ‘tio presume that 
a point not argued’of considered ‘has been 
‘decided iby’ ithe ‘Court : by implication. — Tf 
this point-had been taken, the answer 
would probably, have ‘been ‘that’ the teti- 
ing President was in the ‘chair, ‘or at any 
rate’ the: requirements of the section had 
‘been substantially:complied ‘with. Martén, 
‘C. J.’s statement of the ‘facts on’ which this 
Court'decided the-appeal: is this (p: 13294)” 

“As I read the learned- Judge's. judgrhént,. the 
Chairman: neyer-in -fact leftehis -chair, or at any 
rate left the “meeting until, some time -afters new 
GChaimian “was elected: Consequéiitly, . the seven 
members'proceeded to leave ‘this ‘meeting ‘before ‘It 
had really broken up ‘and beforé at any ‘rite the 
Chairman had-properly left his chiar,” | 

‘The retiring President's tight under-s. 27 
is to convene the..meeting and to-be pre» 
sent and preside. till the. election of .a 
Chairman. In this. case he had -convened 
the ene he:was present, he -had not 
‘properly. left the chair’ ‘until: after.:the 
Chairman was elected.. Under,thé viteums ` 
stances it cannot. be suggested, im my opis 
nion, that, this. Court took:;the view thatit 
was immaterial. whether. the- retiring Presi- 
dent .was in the chair or-not. I “do; not 
therefore “consider that, this case can: be 
regarded. as an authority. on the question 
which has to be.decided.-in this ‘appeal. It 
is a rather, curious. fact that -sub-s.'(7-A), 
s. 23, District- Municipal Act, was inserted 
by Act KAWI of 1930.. Tt substantially re- 
produces’ 8. 27, Local Boards. Act,.as it. 
originally. stood.,, The. latter section was 
amended, by, | Act TV. of 1930, and : in its: 
aménded, foim, it allows.,the retiring Vice- 
President, or the Chief Officer to preside in 
the absenée of the retiring President. But 
the old form of the ‘séction was retained 
when it was incorporated in'the Municipal 
Act. “It must bé ‘presumed, 1 ‘think, that: 
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this. was intentional, and. that appears :to 
„show thatit, was. the intention of the legis- 
-lature that the retiting President only and 
- nO: one else -should have the right to preside. 
The -contention of.the learned Counsel for 
the appellants here is that the clause in 
question confers on the retiring President 
‘the exclusive.right and privilege of conven- 
ing the meeting and presiding until a new 
Chairman is elected ‘for the meeting. In 
.my.opinion this contention is right. It ap- 
‘pears to me to be- the natural meaning of 
the langage used in sub-s. (7-A). The 
Meaning appears. to be that the retiring 
President is an‘integral part, or that.. his 
presence.in the chair -is’ dn integral part of 
the machinery for the -election of'a Ohair- 
man at the meeting at which the new Pre- 
sident has to-be elected. “I cannot regard 
it as a reasonable. construction of this pro- 
-Vision to hold, that it is. a mere.matter of 
procedure which can be disrégarded without 
affécting the validity -of the proceedings: 
vE propose to, refer only very briefly: to 
the.cases. which have, been cited in argu- 
‘ment, because: it is primarily--a matter.of 
construction, of the. language used by’ the 
Legislature, and cases which donot deal 
with: the.same or precisely similar language 
‘aré not really: of very great assistance. 
In King v. Buller (2) it was held that if 
a presiding officer, who by the constitution 
of the Borough forms an integral part of 
an ‘elective assembly, departs from it after 
the meeting has been :egularly formed and 
the election entered upon but before it is 
completed, an ele:tion made after his 
departure is void. A fortiori it would seem 
to:be so. if he is not present at the election 
at-:all. King v. Williams (3) followed this 
ease and is to.the same effect. It was 
held. there that where the presence of any 
party is required. at an election, he must 
be: personally:' present at ‘the time when 
the election is declared. Then in Machelt 
v: Nevinson (4) Fortescue, J. in the course 
of his judgment said (p. 87%) : ETE 
“A the Mayor is the person who is to preside, 
and as the Mayor has a power to refuse to meet, 
it is as illegal to proceed after he breaks up and 


Teaves them, as if they should proceed without being 
assembled by him.....” 


. These are clear authorities in support of 
the proposition argued for by the appel- 
lants, at: any rate if the retiring President 
is.to be regarded as an integral part of the 


7 (23:1807) 8 Hast 389; 103 ER 392. 
` (3) (1813) 2M & B 141; 105 E R 335, 
os” (1&09) 11 East 84; 2 Ld. Rayam. 1355; 103 ER 
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machinery for the election of the Chairman» 
as in my’ opinion he must be. The case in 
King v. Gaborian (5) has, in my opinion, 


‘very little application to the facts of this 


case. The ratio decidendi there was that 
the. Mayor had left without objection after 
dissolving the assembly ; no notice was 
given in any way that the rest of the 
assembly would proceed toelecta Mayor 
and so, in the language of Lord Ellen- 
borough (p. 90*) ‘ - Ka 

“This silence and acquiescence at the time of 
those ‘who afterwards proceeded to make an election 
‘operated as a surprise and fraud upon the other 
electors; and, therefore, the election made by them 
under such circumstances cannot be borne out by 
the statute.” O° , , 

No such question as: that arises in the 
present case. There was also a point’ as 
to the competence. of the presiding officer. 
As to that Lord Ellenborough said (p. 90)* : 

“Assuming it to be clear (though the point has 
never been judicially decided) that an election begun 
under one presiding officer, as by the nomination 
of the two persons out of whom the burgesses were 
to choose. one, could be completed by such choice 
made under another, after the departure of the first, 
and ‘the ‘breaking up of the meeting, as far as de- 
pended upon the act of the first presiding officer, 
the -question still remains whether the election of 
the defendant, under the circumstances which took 
place on this occasion, can be supported.” ) 

He. then went on to deal with the other 
facts which were entirely different from 
But Bayley, J. 
made some observations on this point, to 
which Mr. O'Gorman for the respondents 
has.drawn our attention. He said (p. 92*) :. 
“I think it is extremely probable that the inten- 
tion of the’ Legislature in this statute was that in 
case of the Mayor's absenting himself during the 
election, the next in place and order to-him might 
preside and go on with it, and that the wrongful. 
act of thé Mayor in going away pending the pro- 
ceeding would not defeat an election afterwards: 
made by thé body.” “ot 

Now that wasa perfectly natural view 
to. take on the lenguage of the statute’ 
which had to be: construed in thai case, 
for the statnte there expressly, provided 
that if the Mayor absented himself, the: 
person next in place and office to him 
should hold the Court or preside in the’ 
meeting and have the same power and’ 
authority in all respects as belongs to the 
Mayor. King v. Gaborian (5) is no 
authority for the view that-the election of- 
plaintiff No, 5 was a valid election, having” 
regard to the language of tke statute ap-. 
plicable to our case. Mr. O'Gorman has 
distinguished these English cases or sug>. 
gests a distinction on the ground that in, 
them or most of them the Mayor or other, 
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person concerned was under the statute a 
part of the elective body, and the resule 
of the procedure followed was that the 
officer was deprived of his vote. Under 
8. 23, sub-s. (7-A) of Bombay District 
Municipal Act, the retiring President has 
no vote. His right is only to preside and 
in the case of an equality of votes, to de- 
termine the manner in which lots are to 
be drawn. The distinction isnot, in my 
opinion, material. I think the principle 
must be the same whether the person, con- 
‘cerned is by statute made a member of an 
elective assembly or body, or whether the 
statute makes him an integral part of the 
machinery for an election. Basaya v. 
Murgaya (6) has been relied on for the res- 
pondents. That was a case under s. 26, sub- 
s. (5), Bombay District Municipal Act. There 
had been no breach of any provision of 
the statuto and nothing was decided which 
bears upon the present issue. The Court 
held that s. 38 of the Act covered the case 
‘of the irregularity, if any, in continuing the 
Chairman asthe Chairman of a general 
‘meeting after the President was elected. Mr. 
O'Gorman has argued that the provisions 
of s. 38 might be applied to this case also. 
That section says this; i 

* “No disqualification of, or defect in the election 
or appointment of, any person acting as councillor, 
or as the president or presiding authority ofa gene- 
ral meeting or as chairman of a committee appointed 
under this Act, shall be deemed to vitiate any act 
or proceeding of the Municipality or of any such 
committee, as the case may be, iniwhich such per- 
‘son has taken part, whenever the majority of per- 
sons, parties to such act or proceeding, were 
entitled to act.” 


This section comes in Chap. LIT of the Act 
which deals with the conduct of business. 
It is conceded that it will ordinarily only 

- apply in the case of proceedings of a duly 
constituted Municipal Board after the elec- 
tion of its President and other officers. The 
section, in my opinion, cannot apply to a 
case like the present. So far asitis rele- 
vant to the present case, the only defect 
which would be cured by it would be a 
defect in the election or appointment of the 
presiding authority of a general meeting 
or Chairman of a committee appointed 
under the Act. Now the meeting at -which 
plaintiff No.5 was elected President, was 
not a general meeting. Section 26 of the 
Act shows what are general meetings of the 
Municipality. Four ordinary general meet- 
ing are provided, and special general meet- 
ings may be summoned by the President 
whenever he thinks fit, and must be sum- 


6) 28 Bom. L R 1184; 98 Ind. Oas. 454; A I R 1926" AA a 
®© i S - the decision of -the appeal by the- District ` 


Bom. 576. . 


TRIMBAK RAVJI PRADHAN V. VISHNU WAMAN KANITKAR (BOM) ~ 


551 
moned by him upon the written request of 
not less than one-fourth of the Councillors. 
But the meeting of November 6, 1934, was 
neither am ordinary nor a special general 
meeting within the.terms of s. 26. Obvious- 
ly it was not a meeting of a committee. In 
my opinion the provisions of s. 38 cannot be 
applied in the case of a preliminary meet-” 
ing which is held before the Municipality. 
is properly, speaking constituted at all. 
That case must be governed by the express’ 
provisions contained in s. 23 (7-A), and have 
ing regard to those’ provisions it could not 
be said that apart from the defect in the 
election of the Chairman, the majority of 
persons were entitled to act as they did. 
Then Mr. O'Gorman argued that the re- 
tiring President has merely ‘ministerial’ 
functions to perform. He. has to convene 
the meeting, but the moment he Has con-: 
vened it, the members ‘summoned become’ 
seised of all powers. The powers of ‘the’ 
retiring President areat an end. ` No doubt: 
the clause ‘says that he has to preside, but 
if he does so he is absolutely in the hands’ 
of the members. Therefore the argument’ 
is that the words ‘shall preside’: are‘ not to’ 
be taken as mandatory. I think, however, 
that this argument ignores the plain langu.’ 
age of the section, It is apparently ‘con- 
ceded, and at any rate it is I think clearly’ 


“the case, that the retiring President must- 


convene the meeting. , No other person has 
power to do that, and Ican see.no reason. 
why the words ‘shall preside at such meet-, 
ing’ should be given any less mandatory 
effect than the preceding words ‘shal] ‘be ' 
called by the President.. Then lastly Teli- , 
ance was placed on a passage in Maxwell's ; 
Interpretation of Statutes, Edn. 7, p. 321: 

“On the other hand, where the prescriptions of a 
statute relate to the performance of a public duty, ` 
and where the invalidation of acts done in neglect.. 
of them would work serious general inconvenience, ; 
or injustice to persons who have no control over 
those entrusted with the duty without promoting ` 
the essential aims of the Legislature, such pres- - 
criptions seem to be generally understood as. mere 
instructions for the guidance and government of 
those on whom the duty is imposed, or in other words . 
as directory only.” . f f 

- Mr. OGorman suggested that very serious 
consequences might ensue if the election of 
plaintiff No. 5 were held not ‘to be valid. I 
gee no reason ‘to suppose that ‘that will be 
so, and it seems to me that that is precisely ` 
the difficulty which s. 38 of ‘the Act is’ in~ 
tended to meet and does meet. IJ. have: 
already pointed out that ‘defendant No. 2, 
who was elected President at the meeting‘ 
called by the Céllector, acted as such until" 
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Judge, when he was displaced by , plaintiff 
No. 5. For all:these reasons I hold that the 
plaintiffs have failed to show that plaintiff 
No.'5 was validly elected, and that they are 
not entitled - to the reliefs claimed by them 
in the suit. The result is that the appeal 
must, be allowed-and the suit dismissed with 
costs thr oughout. 

, Tyabiji,, 'd.— The question in this appeal 
is: whether the election of the fifth, plaintiff 
as the’ President ‘of the Municipality. of 
Bhiwandi-Nizampur, alleged to have taken 
place ‘on November .6, 1934, was. valid 
and binding -on the, defendants. The elec- 
tion is said to be invalid.on the ground. 
that ‘the. procedure followed at the time 
of, the, ‘election, .was in contravention. .:of 
s. 28, sub-s. (T-A), Bombay District Muni- 
cipal Act, II of 1901. ‘That sub-section 
provides-that on ‘the expiry . of the term of 
office of a Municipality, in case a new. 
Municipality is constituted. under ‘the Act, 
a meeting shall’ be held for the election of a 
new. President. ‘Three duties are cast by 
the ` proviso to the.sub-section upon the Presi- 
dent, of the . retiring Municipality: (1) to 
call a meeting for the election of anew 
President; (2) to preside at such meeting 
until auch meeting , elects its own Chairman 
for that meeting; and ( 
equality of votes in regard to the election 
of such ‘Chairman, the result of his election, 
has to bê “decided -by lot, in which event 
the’ retiring President. has to be present 
while this is being so decided, and he has 
to determine the manner in, which the lot 
shall, be drawn.. 


"The provision of this sub section that has 


not,” | been given effect to is the second pro- 
vision,., which Tequires that the retiring 
President shall ‘preside at the meeting 
called for the election of.a new President for 
the short time taken by the new Municipality 
in ‘electing‘its own Chairman: for . that 
meeting. That thisis an extremely small 
and unimportant part of the business to 
be: transacted seems clear. 
number of meetings the Ohairman or Presi- 
dent is elected ‘without anybody being in 
the. chair while the election takes. place. 
T. hat,” seems..to have happened in . the 
present .. case. I also observe that in the 
powers, given and the duty cast upon the 
Collector, under. sub-s. 
reference i is made to the second of the 
three : functions cast under sub-s. (7-A) upon 
the retiring President: sub-s. (10) provides 


that the Collector may exercise the, powers. 
of the, President: for the purpose of. calling, 
such, meeting, but does not provide ‘that the. 


3) in case of an, 


In a. great- 


(10) cof s.:23, no 
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the meet- 
its own 


Collector shall ‘preside over 
ing .while the meeting -elects 
Chairman. . 
While it must be admitted that the 
second: of the three functions of the retiring 
President may in many cases be extremely 
unimportant, that the absence of the 
President may be overlooked (as it was in 
the present case) and that the new Munici- 
pality: may consider. that it’ can elect its 
Chairman for.that’: meeting without any 
Chairman presiding : over the meeting 
while it elects its own Ohairman, yet. I-can- 
not overlook the fact that s. 23, sub-s. (7-A) 
in terms makes it necessary for the meeting 
{fo- have ‘a Chairman while it elects its 
Chairman for the ensuing meeting, that the 
retiring President is required to preside 
over the, meeting for the time being, and 
that the three functions to which I have 
referred (which taken together cannot be 
considered to be unimportant) are stated 
as though’ they all stood together. They 


are apparently placed on a ccmmon footings , 


The terms of the sub-eection are mandatory. 
That the provision that the retiring Presi- 
dent shall preside while the meeting elects 
its own Chairman ‘has been violated in the 
present case cannot be denied. “The ques- 
tion ‘then arises whether there is anything 
in the Aebiby which the-disregard’ of this 
provision may be condoned. - 

Our -attention was drawn in this con? 
nection tos. 38. That section does not, 
kowever, excuse the disregard of the second 
of the three provisions to which I have 
referred. Section 38 provides for the con» 
donation of', certain disqualifications or 
defects that may otherwise vitiate any 
act .or proceeding of the Municipality -or of 
any committee appointed -under the Act. 
Its provisions are restricted in several 
ways: first, the disqualification or defect 
must have "reference to some act or proceed- 
ing of the Municipality (a) at a general 
meeting or (b) ata proceeding of a com- 
mittee “appointed under, the Act. The 
expression ‘general meeting’ is explained in 
s. 38, and there is no doubt that the meet- 
ing forthe election of the President does 
not. fall within the terms of that defni- 
tion. Nor can it be said that this was a 
meeting ofa committee appointed under 
the Act... Secondly, what s. 38 cures is 
something., that-arises out of persons taking 


part in such meetings ‘notwithstanding - 


that the election or appointment of such 
persons is subject to some disqualification 
or „defect. Here itis not objected that 


some person has taken part in the meeting 


a 


Pe 


wr 
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who was.disqualified or whose election or 
appointment was defective: what is object- 
ed to is that a person did not preside 
who is required to preside over the: meet- 
ing—no doubt fora very short time and 
while a very formal act is being done. 
But for the time -being no one acted as 
Chairman. Thirdly, the operation of s. 38 
is restricted to'cases in which the majority 
ofthe persons who are parties tosuch-acts or 
proceedings:are entitled to act. Here the new 
Municipality did an. act—elected their 
Chairman forthe meeting—without having 
the person presiding over their deliberations 
who is required by 8.'23:(7-A) to preside 
over them. The majority are not entitled 
to act in this respect: they were not en- 
titled fo decide whether they should proceed 
to elect their Chairman without having the 
retiring President or any one else -in the 
chair. Ifthe terms of sub-s..(7-A) are con- 
sidered ‘strictly, then the meeting was not 
properly -constituted for the ‘purpose of 
electing its Chairman in.the absence of the 
retiring President. The meeting. becomes 
entitled to elect its Chairman only when the 
retiring President presides at such meeting. 
Section 38 does not deal with sucha case as 
is under consideration. : 


Section 22, sub-s. (5) was not cited to us 
in.argument. It provides for irregularities 
and informalities relating to elections. 
There is no similar provision ‘relating to 
irregularities and informalities in. the 
proceedings at the meeting called for the 
election of .a new President of «a new 
Municipality, nor.any other provision whose 
aid may be taken for curing the omission 
to follow the procedure laid down in sub- 
s. (7-A) of s. 23. We have then two sections 
in the Act intended to cover cases in which 
irregularities may be condoned, :and this 
particular irregulurity with which we are 
concerned is not included in either. To 
this] would add that the retiring Vice- 
President is -expressly mentioned in the 
paragraph of sub-s.- (7-A) immediately 
preceding the provision which” has been 
disregarded; the cmission to ‘refer to the 
retiring Vice-President in the paragraph 
with which we are concerned, would imply 
that the retiring President's function was 
deliberately excluded even from the.com- 
petence ofthe retiring Vice-President who 
would otherwise, naturally undertake its 
performance.’. Then again the action’ of the. 


legislature in respect of the amendments. 


made in the District Municipal Act and the 
Local Boards Act. is noticeablé. : Both Acts 
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were amended in 1930. The Local Boards 
Acti was'the first to be amended by Act IV 
of 1930. That amending Act’ was published 
on April-28, 1930. .The amendment had the 
effect ‘uf permitting. the retiring’ Vice- 
President or the Chief Officer to preside in 
the abséneé of the retiring President on the 


` occasion in question. Then, five months 


later, the District Municipal Act was 
amended. The latter amendment was 
published ‘on ‘September 23, 1930. It 
introduced in the District Municipal Act 
the provision of the District Local Boards 
Act not as it became after its amendment 
five months before but as it stood before 
that amendment, i.e., without authority to 
the- retiring’ -Vice-President- or any other 
person to take the chair in the absence of 
the retiring President. . 
- While,. therefore, there is no provision ‘by 
which the ‘infringement of sub-s. (7-A) of 
s. 23 may be.condoned, there is: considerable 
material for - holding that the legislature 
deliberately omitted to make such a provi- 
sion. . The cases vhat -were cited to us‘have 
been dealt with by my learned brother: 
It.seems unnecessary for me to refer to 
them in detail: I willonly saythat the 
English cases cited seem to me to be in- 
applicable.: They do not deal with facts 
and ‘conditions similar to those with which 
we are, concerned. They either refer to 
provisions for the election of the Mayor or 
other functionaries, in cases in which the 
elective body is not complete without the 
presence of the person who was absent, or 
are based on legislative provisions or 
ancient customs or charters which make 
the position materially different.’ Under 
the District Municipal Act the- retiring 
President .is not.necessarily entitled ‘to vote 
at the election of the new President. ‘The 
retiring President may not be a member of 
the newly elected Municipality ‘which is 
about toelect its President. - SOUE oo 
In Gopal v. Sanmukhappa (1),. the 
question whether the” election ` of the 
Chairman of the meeting called to elect the 
President for the ensuing three years could 
be held in the absence of the retiring 
President in the chair, was not directly’ 
considered. . The point that was considered. 
was whether the retiring President had the’ 
power of dissolving the ‘meeting. It seers . 
tome, therefore, that the question we have 
to decide has not been covered by ‘the 
decision in Gopal v. Sanmukhappa (1), 
nor inang of the cases that have been cited 
tous. My conclusion is that the provisions 
of s..23 (T-A) ‘that the President of the 
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retiring Municipality shall preside at the 
meeting called for the election of anew 
President while the meeting elects its own 
chairman for that meeting, has not been 
given effect to, and that there is nothing in 
the Act empowering that defect being cured 
or overlooked andthe proceedings being 
held good in spite of its contravention. For 
these reasons | agree with the order proposed 
- by my learned brother. 

D i Appeal allowed. 


— 


OUDH CHIEF: COURT. , 
Second Oivil Appeal No. 288 of 1935 
February 1, 1937 
Nanavorrty, J. ; 
BHARAT SINGH—Piarntirs—A PPELLANT 


versus 
DISTRIOT CO-OPERATIVE BANK, LTp. 

AND OTHERS— DEFENDANTS—RESPONDENTS 
- U. P. Land Revenue Act (IIT of 1901), ss. 233 (m), 
173, 174, 175—Decree in favour of Co-operative 
Bank—Decretal amount realised: as arrear of land 
revenue—Civil suit in respect of such claim, if 
gata a ra of timber of trees— Ss. 173 to 175, 
tf apply. i yg 
. Where the decretal amount due is realised by the 
Collector as an arrear of land revenue, no suit can 
lie in the Civil Court in respect of such claim. 
This principle applies where the Collector realises 
the decretal amount due to a Oc-operative Society 
as an arrear of land revenue according to the Co- 
operative Societies Act, Co-operative Society, Asa 
v. Qadir (1) and Abdullah v. Secretary of Siete jor 
me in Coana a Ee au 

ections 173, 174 and 175 of the U. P. Land R 
Act refer only to attachment and sale of land and 
other immovable property and are inapplicable to 
8 case which is concerned only with sale of movable 
property such as sale of timber of trees. The fact 
that this aspect of the case was not properly pre- 
sented in the lower Court will not entitle the party 
attacking the sale to havea fresh trial. 

S. C: A. against the decree of the Addi- 
tional-Civil Judge, Lucknow, dated May 16, 
1935, upholding that of the Munsif, Haveli 
Lucknow, dated January 21, 1935. 

Mr. Ganesh Prasad, for the Appellant. 
| Mr. Hakim-ud-Din, for the Respondents. 

Judgment —This is a second appeal 
filed by the plaintiff, who has been unsuc- 
cessful in the two lower Courts. 

The facts, out of which this appeal: aris- 
es, are briefly as follows: .. 


One Kallu Singh was held, under an. 


award dated December 6, 1929, to owe a 
sum of Rs. 126-14-0.t0 the District -Co-ope- 
rative Bank, Ltd., branch Mal.,. Pargana 
Malihabad, in the District of Lucknow: The 
Co-operative Bank asked: the, Registrar of 


the Co-operative Societies. to. help \in.re-. 
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covering the amount due from the judgment- 


debtor Kallu Singh. The Registrar of Co- 


operative Societies wrote to the Deputy Com-- 
missioner of Jucknow on February 3, 1932; 
for recovery of the .said amount, and the. 


Deputy Commissioner of Lucknow proceed- 
ed torealise the amountas an arrear of 
land revenue. A warrant was issued to the 
qurq amin on March 17, 1933, for realisa- 
tion of the arnount, and on March 27, 1933, 
the gurg amin attached two mango trees 
and one tamarind tree and some grain and 
fodder said to belong tothe judgment-deb- 
tor, Kallu Singh. On April 1, 1933, the 
qurq amin reported for the sale of the pro- 
perty attached -and. fixed the. sale for 
April 13, 1933. No buyers were-forthcom- 
“ing on that date and soa fresh date was 
fixed for the sale of the attached trees on 
May 25,1933. On that date the tamarind 
and mango trees were sold, the highest bid 
being that of Ram Dayal for Rs. 25 and'on: 
June 20, 1933, the qurg amin reported to 
the Deputy Commissioner for confirmation 
of the eale. On June 6, 1933, the plaintiff, 
Bharat Singh, sent a notice unders. 80 of 
the Code of Civil Procedure to the Deputy 
Commissioner of Lucknow threatening to file 
a suit if the trees attached and sold were 
not released in his favour. He also sent a 
copy of the said notice to the Registrar 
. of Co-operative Societies. The Deputy Com- 
missioner inquired: through the Tahsildar 
as to how the matter stood and it was re- 
ported to him that as Bharat Singh did not 
raise any objection within 15 days of the 
sale of the attached trees, his objection was 
frivolous and ‘so the Deputy Commissioner 
passed:an order on July 20, 1933, inform- 
ing Bharat Singh that he could take no 
action in regard to the matter as Bharat 
Singh had not raised any objection to the 
sale of the attached trees within the time 
prescribed by law. Bharat Singh thereupon 
filed the present suit on October 14, 1933, 
against the District Oo-operative Bank, 
Kallu Singh, the judgment-debtor, and Ram 
Dayal - the purchaser of the trees at the auc- 
tion sale. .The learned Munsif dismissed 


the plaintiff's suit and the learned Addition~ 


al Civil Judge of Lucknow dismissed the 
appeal of the plaintiff. The plaintiff has, 
therefore, come up in second appeal. 


.l have heard the learned Counsel of both 


the. parties. In my opinion, there is no 
force in this appeal. Unders. 149 of the 
Land Revenue Act, it is laid down that 
every attachment and sale ordered under 


this section (149), shall be made by the Col-_ 
lector. according to the‘law in force for-the- 


m 


[is 
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time being for the attachment and sale of 
movable property under the decree of a 
Civil Court. The mango trees and the tama- 
tind tree that were sold were obviously 
sold as movable property. The ground, upon 
which they stood, has not been sold. Only 
the timber of these trees was sold for 
Rs. 25. The provisions of ss. 173, 174 and 
“175 of the Land Revenue Act, upon which 
the lower Courts have relied, clearly re- 
fer to the attachment and sale of land, and 
other immovable property and are, therefore, 
inapplicable to the present case which is 
concerned solely with the sale of movable 
property. It was the bounden duty of the 
plaintiff, who is a resident of Salehnagar, 
where the trees attached and sold stood, to 
have moved the Deputy Commissioner to can- 
cel the attachment and sale on the ground 
that the trees were his property and not the 
property of the judgment-debtor Kallu 
Singh. Even when the order of the Deputy 
Commissioner dated July 20, 1933, was 
communicated to the plaintiff, he took no 
action to appeal against that order under 
s. 210 of the Land Revenue Act, which lays 
down that appeals from any order of the 
Collector lies to the Commissioner of the 
Division. Moreover, s. 233 (m) of the Land 
Revenue Act clearly bars the present suit, 
for it lays down that no person shall insti- 
tute any suit or other proceeding in a Civil 
Court with respect to any claim in connec- 
tion with or arising out of.the collection 
of revenue or any process enforced on ac- 
count of an arrear of land revenue or on 
account of any sum which is, by this or by 
any other Act, realisable as land. revenue. 
The decretal amount due to the Co-opera- 
tive Society was realised by the Collector 
as an arrear of land revenue according 
to the Co-operative Societies Act of 1912, 
and, therefore, no suit could lie in the Civil 
Court in respectof such aclaim. This mat- 
ter has been settled by a decision of 
mine reported in the Co-operative Society, 
Asa Y. Qadir, 11 O. W.N. 1060 (1). In Abdul- 
lah v. Secretary of State for India in Coun- 
cil, I. L. R. 49 All. 701 (2), the same view 
of the law was taken. In that case, under 
the provisions of s. 42 of the Co-operative 
Societies Act of 1912, as amended by the U. 
P. Co-operative Societies Amendment Act, 
1919, -the Collector attached certain cattle 
as being the property of one Z, a judg- 
ment-debtor, who was indebted to a Co- 


(1) 110 W N 1060; 151 Ind. Oas. 414; A I R 1934 
Oudh 431; 18 R D 444; 7 R O 120. 

(2) 49 A 701; 101 Ind. Cas. 626; A I R 1927 All, 532; 
25A LJ 521; L R 8-A 183 Rev. i 
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operative Bank, then in liquidation. There- 
upon A and S, who claimed the cattle as 
their own, lodged an objection to the attach- 
ment but that objection was dismissed but 
they gotthe cattle released on the security 
of one HL. HL was compelled to pay 


~ Rs. 720 on account of the debts due from Z 


tothe Bank. Subsequently HL andA S 
filed a suit against the Secretary of State 
for Indiain Council, the liquidator, and 
Z, and it was held bya Bench of two 
learned Judges of the Allahabad High 
Court that the suit was barred by the pro- 
visions of s. 233 m) of the U, P. Land Reve- 


nue Act of 1901. 


The learned Counsel for the plaintiff- 
appellant conceded that if the trees attach- 
ed and sold be deemed to be movable pro- 
perty, then his client had got no case, but 
he contended that-this plea was raised for 
the first time in this Court and that in fair- 
ness to his client, the case should bere- 
manded fu the trial Court for deciding the 
question whether the trees sold were mov- 
able ornot. I cannot accede to this request. 
Obviously the trees were sold as movable 
property. The qurq amin only purported 
to sell the timber of these three trees for 
Rs. 25 and nothing more. Itis true that 
the case was not properly presented before 
the lower Appellate Court by the Counsel 
who appeared in that Court on behalf of 
the District Co-operative Bank, Ltd., but 
that will not entitle the plaintiff to have a 
fresh trial. 

There is no force inthis appeal and I 
accordingly dismiss it with costs. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1526 of 
5 


January 11, 1936 
Skemp, J. 
A. F. G. PRICE—Convict—Prtitiongse 
versus 
EMPEROR—Oppositg Parry. 

Bankers' Books Evidence Act (XVIII of 1891),ss. 5, 2 
—‘Evidence’, meaning of—Proceedings before Police 
Officer, if legal proceedings—Right of Police Oficer 
investigating offence against Bank's customer to in- 
spect books of Bank—Criminal Procedure Code (Act 
V of 1898), s. 4 d)—“ Collection of evidence conducted 

by Police Officer,” interpretation of. 
- ‘Evidence’ in the Bankers’ Books Evidence Act, 
has. the seme meaning as in the Evidence Act, and 
as evidence is not given before a Police Officer, 
proceedings before him are not ‘legal proceedings’ 
as defined in that Act. Statements made by per- 
sons during investigation to a Police Officer are not’ 
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made on oath; they need not be signed; they need 
not be made in the presence of the accused; and 
they are not subject to cross examination ; ù e. 
they lack many of the characteristics of ‘evidence: 
They can only be used as evidence within narrowly 
restricted limits. 


Where a Police Officer investigating a charge 


under s. 420, Penal Code, against a customer of a. 


Bank asks for inspection of his accounts in -the 
Bank, s. 5, Bankers’ Books Evidence Act, does not 
prevent the Police from inspection of the ‘books of 
the Bank even without the order of a Court, as 
proceedings before him during investigation are not 
legal proceedings within s. 5, -- 

The expression ‘collection of evidence conducted 
by a Police Officer’ in s. 4 (1), Criminal Procedure 
Ovde, is a short way of saying collection of material 
to be used as evidence conducted by a Police 
Officer. The expression “ giving or taking evi- 
dence” is nowhere used in reference to Police 
Officers. 

Cr. R.P. from an order of the Sessions 
Judge, Lahore, dated October 16, 1935. 

Messrs. Sleem and M. A. Majid, for the 
Petitioner 

Diwan Ram Lal, for the Crown. 


. Order.—A Police Officer investigating a 
charge under s. 420, Indian Penal Code, 
against a customer of the Imperial Bank 
of India, Lahore Branch, approached Mr. 
Price, Accountant of that Bank, and asked 
to inspect the accounts’ of the Bank in so far 
as they concerned that customer. Mr. 
Price refused to show the accounts, ‘rely- 
ing-ons. 5, Bankers’ Books Evidence: Act; 
There was some correspondence between 
the Police and Mr. Price who asked for 
the order of a Court ora Judge. ' Ulti- 
mately the Police. Officer in question, the 
officer in ‘charge ‘of the Police lines, 
Lahore, served.a formal order under's, 94, 
Criminal Precedure Code, on Mr. Price-to 
produce the books required at the Civil 
Lines Police Station. The order was not 
complied with. Mr. Price was prosecuted 
under s. 175, Indian Penal Code, found 
guilty and -action taken under 8, 562 (1-A), 
Oriminal Procedure Code. The City Magis- 
trate, who tried the case, and the learned 
Sessions Judge, Lahore, before whom the 
matter was brought on appeal, both took the 
view that's. 5, Bankers’ - Book - Evidence 
Act, does nct ‘prevent the Police from in- 
spection of the books of the Bank even with- 
out the order of’ a Court, for reasons with 
which Tam in,agreement, but. which, as this 
is understood to be a test case, I will re-state 
in- my own’ words. Section 5, Bankers’ 
Books Evidence .Act, runs as “follows ; i 

“No officer of a Bank -shall in any legal proceed- 
ing to which the Bank is nota party be compel- 
lable’ to produce any Banker's book, the contents 
of which can be proved under this Act, or to 
appear as a witness to prove the anattere, transac- 
tions and accounts therein, recorded, cugless by 


A: E. G. PRION V. EMPEROR (LAH.) 


“the Bankers’ Books Evidence Act, 


167 10 
order ot the Court, or a Judge made for apesin 
cause,” 

‘Legal proceeding’ is defined in s. 2° (4) 
of the Act: 

‘Legal proceeding" means any proceeding or en- 
quiry in which evidence is or may be given and 
includes an arbitration.” 

Thus the test is whether the, Police in- 
vestigation, was a proceeding or enquiry 
in which evidence was to be given. Eyi- 
dence is defined in the Evidence Act, s. 3, 
as follows: 

““Byidence means and includes (i) All statements 
which the Court permits or requires to be made 
before it by witnesses, in relation to matters of 
‘fact underenquiry: such statements are called oral 
evidence; (2) all. documents produced for the in- 
spection ‘of fhe Court: such documents sre called 
documentary evidence.” 

The lower Courts found that Se 
in the - definition of ‘legal proceeding’ i 
a 
evidence as defined in the Evidence "Act, ‘and 
Mr. Sleem for the Bank admits that'if'this 
is so, the case is at an end; but in the 
course of an ingenious and able argument 
‘he suggested that ‘evidence’ i ‘the Bankers’ 
Books Evidence’ Act has a wider’ signi- 
ficance ‘and should be taken -in its dic- 
tionary sense. There are two'main points 
in support of this: (1) ‘Legal proceeding’ in 
the Bankers’ Books Ksvidence Act, includes 
an arbitration while the Evidence Act does 
not apply to proceedings before an arbi- 
trator (s. 1 of that Act); (2) s 4 (1), 
Crimina] Procedure Code, defines ‘investiga- 
tion’ and says: 

“Tnvestigation’ includes all the proceedings under 
this ‘Oode for the collection of evidence conducted 
by a. Police- Officer or by,any person (other than a 


Magistrate) who is authorized by a Magistrate in 
this belialf.” 


< As’ to the first point, the Evidence Act 
excludes proceedings before an arbitrator, 
because the arbitrator may be a person 
without legal training, and itis considered 
desirable that statemtents before an arbi- 
trator need not be subject to the law -of 
evidence. On the-other hand the objec- 
tions' to the production of Bankers’ books 
before a Court apply equally to.their produc; 
tion in arbitration proceedings. This is 


the explanation of the difference on this. 


point between the Evidence Act and the 
Bankers’ Books Evidence Act, and no in- 
ference can be drawn as to the meaning of, 
evidence. With reference to s. 4 (1); 
Criminal Procedure Code, the expression. 
is “collection of evidence conducted by a 
Police Officer,” whereas in the very next 
sub-s. “judicial proceeding” includes any 


proceeding in the course of which evidence 


is or may be legally taken on oath, 1. 


any 


1937. 


think ‘collection of evidence conducted by 


a Police Officer” isa short way of saying. 


collection of material to be used as evidence 
conducted by a Police -Officer The ex- 
pression “giving or taking .evidence” is:no- 
where used in reference, to Police Officers. 
Finally Mr. Sleem referred io-the doeu- 
mentary meaning: of:evidence. Reference 
was made to Murray's New Oxford Diction- 
ary and it.was found that various mean- 
ings of evidence. are given including the 
legal meaning. ‘I think it is the legal 
meaning which must be adopted..- Other- 
wise how is one to, draw a.line and exclude 
evidence ina theological or scientific sense? 
The learned Government Advocate: argued 
the case for the Crown, -very ably. His 
argumant.is that the preamble of the, Evi- 
dence Act- I -of 1872,:is.: “Where itis 
expedient. to consolidate, define and . amend 
the: Law of :Evidence.” The preamble: of 
the Bankers’ Books Evidence. Act, XVIII-of 
1891 is “Whereas it is expedient to amend 
the Law -of Evidence with. respect; to 
Bankers’ Books.”. Therefore, it is. clear 
that the word “evidence” must be used, in 
the Bankers’ Books Evidence Act with, the 
same meaning as in:the Evidence Act. The 
preamble of the Code of Criminal Proce- 
dure, Act V of 1898, is “Whereas. it is ex- 
pedient to consolidate and amend .the law. 
relating to Criminal Procedure..”: It, was 
then, subsequent to the date of Act XVIII 
of 1891, the intention of the legislature 
to take stock -of the;whole existing. law of 
Criminal, Procedure, to certify and amend 
it. Nevertheless: the Legislature. .enacted 
.§. 94 in the following terms : er 
“(1) Whenever any Court, or,,in any..place be- 
yond the limits of the towns of Oalcutta. ‘and 
Bombay,, any officer in charge‘of'a Police Station, 
considers that the production of any document .or 
other thing is necessary or desirable for the -pur- 
poses of any investigation, inquiry,, trial or other 
procéedings under this Code by or before such Court 
or, officer, such Court may issue a summons, or such 
officer a written order, to the person in whose posses- 
sion or power such document or. thing is believed 
to be,, requiring him to attend and produce it, or to 
produce it at the time and place stated in the sum- 
mons or order; (2) Any person required under this 
section merely to. produce a document ox other thing 
shall be deemed to have complied with the requisi- 
tion, if he causes such document or thing to be 
produced instead of attending personally to produce 
the same; (3) ‘Nothing in this section sliall be deemed 
to affect the Evidence Act; 1872, ss. i123 and 124, 
or to apply to-a. letter, postcard or other documeat 
or any- parcel or thing. in the custody of the postal 


or telegraph authorities.” . 
He, draws particular attention ‘to subr 
5. (3) and urges that! if the Legislature had 
intended to exempt. Bankers’, books. from 
production before the Police, they. could 
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have done so, as well as the postal articls. 
With this argument, I am in agreement. 
Thus 1 am opinion that ‘evidence’ in the 
Bankers’ Books .Evidence Act has the same 
meaning as in the Evidence Act, and, that 
as: evidence is: not given before a Police: 
Officer,. ‘proceedings before him are not a 
agal proceeding’ as. defined in that Act. In 
fact statements made by persons during: 
investigation to a Police Officer are-not 
made’ on oath-; they need not be signed; 
they need not be-made ‘in the presence ot: 
the accused; and they are not subject: to 
cross-examination, 4. e, they lack many of 
thée.characéteristics -of evidence. . They’ can 
only be used as evidence within narrowly- 
restricted limits. This is sufficient to dis- 
pose of the matter; but 1 wish to refer to 
one, or two other.. matters which arose in, 
the, course of, arguments. (1) It was said, 
that the Bank owes a fiduciary duty to its; 
customers: not to disclose their affairs or 
accounts. No doubt this is so, but .this. 
duty is no.answer to an express provision, 
of -a statute.. (2) It was also said that it, 
would be ‘a matter..of great inconvenience. 
to .take..the books of the Bank to a Police: 
Station. This is true, but inconvenience. 
alone is.no answer to an express-provision 
of: a statute.- Further in this cage all that: 
the: Police- Officer- originally wished to: do. 
was tosee the books of the Bank at the 
Bank, and this would be the normal and 
proper procedure unless the books thém-, 
selves were required for special reasons. I” 


ON ‘Application rejeéted: 


‘OUDH CHIEF COURT Be a 
’ Second Civil Appeal No. 236 of 1935 ` 
oo BPebruary.2,19387, 

_ 'Nanavorry, J. f 
0 RAM CHARAN-—PLAINTIFE— 
ae " APPRLLANT a 
KA ; “versus > 
KEDAR NATH AND otners— 

' Derenpan'ts—RESPoONDENTS ` ` 

Provincial Small Cause Courts Act (IX of:1887),' 


- Sch, II, iArt.35—Plaintiff not:claiming compensa- 


tion-+No- offence, of cheating, etc., alleged to be .com- 
mitted by defendant—Suit, tf cognizable by Small’ 
Cause,Court--Second appeal, if lies—Civil Proce- 
dure Code (Act V of 19038), s. 102—Right of second 
appeal—Criterion to determine. > 

- Where the. plaint: doesnot disclose that the plaint- 
iff claims any:compensation, or that any offence of 
chéating or any other offénce punishable under the 
Penal Code, was’ committed by: the defendants, the 
éase does not fall: under ‘Art. 35, Provincial Small 
Gaus Gourts~-tAct.;,No second: appeal! will lie in 


NA 
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Such a case, the suit being cognizable in the Small 
Oause Court. 

It is the nature of the suit and not the Court in 
which the suit is tried that determines the right of 
second appeal conferred upon a party. Section 102, 
Civil Procedure Code, contemplates a suitof the 
nature cognizable by a Court of Small Causes ir- 
Tespective of what defence is put up inthe case. 
Radha Charan Rai Chaudhry v. Kailash Chandra 
Pramanik (1), distinguished, Narpat Singh v. Sagoo 
Singh (2), relied on. 


.S. O. A. against an order of the Sub-Judge, 
Sultanpur, dated April 18, 1935. 

Messrs. Hargobind Dayal and S. N. 
Srivastava, for the Appellant. f 
Riis Iftikhar Hussain, for the Respon- 

ents. 


Judgment—This is a plaintiff's appeal 


against an appellate judgment and decree. 


of the Court of the Civil Judge of Sultanpur 
reversing the judgment and decree of the 
Court of the Munsif of Sultanpur. 

At the hearing of this appeal, a preliminary 
objection has been raised by the learned 
Counsel for the defendants-respondents 
that no second appeal lies under the provi- 
sions of s. 102 of the Code of Civil Procedure. 
Section 102 of the Code of Civil Procedure 
is as follows:— 

“No second appeal shall lie in any suit of the 
nature cognizable by Courts of Small Causes, when the 
amount or value of the subject-matter of the original 
suit does not exceed Rs, 500.” 

` Ihave examined the plaint in this suit. 


The plaintiff Ram Charan sued for the’ 


recovery of Rs. 59-10 on the allegation that 
Janki Shah was a cloth dealer at Sultanpur; 
who diedin June 1931, and that the plaint- 
iff Ram Charan owed him, at the time of his 
death, Rs. 57-6 as the price of cloth 
purchased from him sometime ago, that 
Janki Sah, by his will bequeathed all his 
property to Sri Thakur Ram Janki, that the 
plaintiff paid Rs. 35 to the trustee appointed 
by Janki Sah under his will, that sabse- 
quently one Ram Dularey purporting to be 
the mutawalli of the trust created by Janki 
Sah sued the plaintiff for the recovery of 
the price of cloth and that the claim was 
decreed in full. Upon these allegations, 
the plaintiff claimed amoney decree against 
the defendants. ` 
Various defences were set up and the 
learned Munsif framed the following 
issues: — 
~ “J, Did defendants realise the money 
i from the plaintif representing to 
him that they were the legal repre- 
i sentatives of the Late Janki Sak ?.” 
“9, (a) Did Janki Sah execute a will of 
his entire property in favour of Sri 
Thakurji- and appoint defendants 


iett C 


Nos. 3 to 5 and Mahadeo, and Lala 
Sarju Prasad as Managers of the 
property and guardian of Sri 
Thakurji?” f 

“2, (b) If so, were defendants entitled 

- to realise the money from the plaint- 
iff?” : 

“3, . Does the judgment in Small Cause 
Court suit of the Court of Munsit, 
Amethi, operate as res judicata and 
create estoppel by judgment bet- 

~. - + ween the parties ?*. - 
“4, Has the plaintiff no catse of action -as 
alleged in para. 19-of the written 
i statement ?”. ` ; : 
“5, “To what relief, if any, is the plaintiff 
- entitled ?”. e a 
“ The learned Munsif found Issue No. 1 in 
favour of the ‘plaintiff. He found Issue 
No. 2(a) and No. 2 (b)in favour of the 
defendant. His finding on Issue. No. 3 was 
against the plaintiff. .He decided Issue 
No.4 against the defendant. . He accord- 
ingly gave the plaintiff a money decree for 
the amount claimed with costs and future 
interest at 3 per cent. per‘ annum: The 
defendants appealed -and in appeal the 
learned Civil Judge of Sultanpur allowed 
the appeal, set aside the decree passed by 
the learned Munsif and dismissed the 
plaintiff's suit with costs. 
“ The plaintiff has, therefore, come up -in 
second appeal. ao ' 
-It is clear from the pleadings set forth 
in the plaint-of the plaintiff-appellant Ram 
Charan that the suit filed by him wasa 
suit of the nature cognizable by Courts of 
Small . Causes. In fact that suit -was 
originally-filed in the Oourt of the Judge of 
Small Causes, but the Munsif returned the 
plaint to the plaintiff, under s. 23 of the 
Provincial Small Cause Courts Act to be 
presented on the regular side. Whether a 
suit is or is not of the nature cognizable 
by.a Court of Small Cause is to be 
determined in the light of the provisions of 
the Provincial Small Causes Courts: Act 
(No. IX of 1887). Section 102 of the Code 
of Civil Procedure clearly lays down that if 
a suit is of: the nature cognizable by 
Courts of Small Causes and the value of 
the suit does not exceed Rs. 500, no second 
appeal will lie, although the suit has not 
been tried in a Smali Causes Court and 
although the Small Causes Court returns the 
plaint under s. 23 of the Provincial Small 
Causes Courts Act to be presented to another 
Court on the ground that it involves a 
question of title and is not, therefore, cogniz- 
able by the Court. > Ma ay 


y 
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appellant has argued that under Art. 35 of 
the Second Schedule of the Provincial Small 
Causes Court Act, this suit was not cogniz- 
able by the Small Causes Court and: was 
not of the nature- of. suits cognizable- by 
Court of Small Causes because in effect the 
plaintiff's suit, in the present case, was one 


for compensation for an act which would - 


amount. to an` offence punishable under 
8.415 of the Indian Penal Code and that the 
defendants had really cheated the plaintiff 


out of his money. Thereis no force inthis - 
contention. There is not a word said in the - 


plaint that the plaintiff claims any com- 


pensation, or that any offence of cheating’ 


orany other offence punishable under the 


Indian Penal Code was alleged to have been. 


committed by the defendants. 

It was further contended on behalf of the 
plaintiff-appellant that even if no second 
appeal lies, the present appeal may ‘be 
treated as an application for revision under 
8.115 of the Code of Civil Procedure and 
that as the. Munsif had no jurisdiction to try 


this suit on the regular side, therefore, his’ 


whole proceedings are vitiated by lack of 


jurisdiction and,’ therefore, the decision of: 


the trial Court should be reversed and the 


case should be sent back to a Judge of the: 


Small Causes for disposal in accordance 
with law. I cannot accept this contention 


for the simple reason that it is the nature’ ` 


òf the suit and not the Court in whichhe 
suit is tried that determines the right of 
second appeal conferred upon a party. It 
would be absurd to imagine that after a 
guit has been fully tried on the regular side, 
it should be ‘set aside. and tried in ‘a 


summary manner under the provisions of 


the Provincial Small. Cause Courts Act. 
The learned Counsel f.r the plaintiff- 
appellant relied upona ruling reported in 
Radha Charan Kai Chaudhary v. Kailash 
Chandra Pramanik, A. I. R. 1928 Cal. 776 
(1) where a suit was filed by the judgment- 
debtor for recovery of the excess amount 
paid to the decree-holder under fraud 
and cheating, and it was held that the suit 
was not of a Small Cause Court nature and 
second appeal was entertainable. That 
ruling is, however, not applicable to the 
facts of the present case where no fr ang and 
cheating have been alleged. : 


On the other hand, the learned Counsel 
for the defendants-respondents relies upon 
a ruling of this Court reported in Narpat 


G) AIR 1928 Cal, 776; 115 Ind. Oas, 58l; Ind. 
Rul. (1929) Cal. 405; <: a 
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The learned Counsel for the plaintiff- ` 


Singh v. Tagoo Singh, 1935 0. W. N. 503 ( 2) 
in which it was held that s. 102 of the Code 
of Civil Progedure contemplated a suit of the, 
nature cognizable by a Court of Small 
Causes irrespective of what defence was put. 
up in the case and that no second appeal. 
lay in a suit for damages for cutting some, 
trees and appropriating the fruit of other 
trees even though thé defence involved a- 
question of title to immovable property. , 

In my opinion the preliminary objection- 
must prevail and I must hold that no second 
appeal lies in this case.on the facts of the’ 
case. The result, therefore, ‘is that this: 
sono fails and dismissed with costs. 

eal dismissed. 


App 
D (1935) o wW N 503; 155 Ind. Cas. 240; AI RLS, 
Ou h413;7R0 573; (1935) OL R 287. 


< "LAHORE HIGH COURT 
C riminal Revision Petition No. 1529 of 1935- 
February 7, 1936 
Skemp, J. 
EMPEROR ProsroUTOR 
versus 
DAYAL SINGH— Accuszp. 

Motor Vehicles Act (VIII of 1914), s. is Punta 
Motor Vehicles Rules, 1931, rr. 23, 47, 91? 
—R. 23, liability under—Driver carrying passengers- 
in excess óf license—Whether liable even if checker, 
and ticket seller were present—Criminal trial—' 
Revision against acquittal—Local Government not: 
TE though appeal is open to it—Interference, 
if proper. 

Rule 23 of the Punjab Motor Vehicles Rules, 1931, 
makes the driver as well as the owner “responsible: 
for breach of any rule, provided that the driver 
knows that the rule has been contravened. This. 
rule has been made in the public interest and im-; 
poses on the driver the duty of refusing to drive if. 
he knows that a rule is being broken.’ Consequent- 
ly, wherea ‘lorry. driver carries passengers in excess 
of those permitted in the license, he commits an offence. 
under rr. 47 and 91 ofthe Rules, even though the: 
checker and ticket seller are present. 

Where it is open to the Local Government on- 
being moved, to appeal against acquittal but no 
appeal has been preferred, it isnot the practice 
of the High ‘Court to interfere. in revision except 
in very unusual cases. 

(Held, no interference was called for.) 

ir. Ri P. from the report of the District 
Magistrate, Kangra, dated November 3 
1925. - ` 

Mr. Mohammad Amin, for the Crown. 

Mr. Amar Nath Chona, for the Accused. 

Order.—The Tehsildar, Kulu, a Magis- 
trate of the 2nd Class, tried a lorry driver. 
for carrying passengers in excess of those: 
permitted in the license for the vehicle.: 
lt was admitted that the vehicle was 
licensed to. carry only twenty-one-passen-: 
gers including the driver and the cleaner, 

whereas a Police Officer found twently-three ` 


persons, including’ the. driver, . the . cleaner: 





6 
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and achecker. The Magistrate acquitted 
the driver on the ground that the driver 
was not responsible in the presence of the 
checker and ticket seller. The District 
Magistrate of Kangra has sent up the case 
on revision remarking that it is one of 
special importance and involves an 
erroneous view of an important principle. 

The trial Magistrate's view was wrong 
in law; because r. 23 of the Punjab Motor 
Vehicles Rules, 1931, 
well as the owner responsible for breach 
of any rule; provided that the driver 
knows that the rule'has been contravenéd: 
This rule has been made in the public 
interest and imposes on the driver the 
duty of, ‘refusing to;drive, if he knows. that 
a rule‘is being, broken. But Mr. 
Nath Chona for the. driver has pointed out 
that there is.a mass of authority that the 
High Court should not interfere-in revision 
in cases where an appeal could be brought. 
In this case it was open to the Local 
Government, : on being. moved, to appeal 
against the order of acquittal. Where 
there is no appeal against an acquittal, the 
practice’ is: not to, interfere on. revision 
except in very: unusual : cases. 


Achar Singh (1), a Division Bench. .case,. 
and Ganga Singh v. Ramzan, 84-Ind: Gas. 
641 (2). 


necessary to resort. to. extraordinary . -juris-: 
diction. 
aside- the: acquittal and reject the petition 
ae revision. | 
Petition rejected. . 
8 5 Lah. 16;:81 Ind. Cas. 547; A I R:1924 Lah 
451; 25 Cr.,L J 931. 


(2) 84 Tad Cas 611;.A IR 1923 Lah, 601; 26 Gr. 
L J 337;-6 Lah. L J5 50.. 


“LAHORE HIGH- COURT. : 
- Criminal Revision a No. 1084, of . 
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| October 20, 1936 

: -ABDUL RASHID, J . 
MO HAMMAD RAJA AND oraes —AoousED— 

. PETITIONERS i 

VETSUS a 
:ı Y1EMPEROR—Opposite PARTY ae 

` Penal, Code (Act XLV of 1860),.s. 430—Essentials: 


for ‘conviction under—Accused not damaging canai- 


but only continuing to take water after the end of, 
their turn—Conviction under s. 430, legality of: 

: In;order to make s. 430, Penal: Code, applicable, 
mischief within- the meaning of s. 425, must be com- 
mitted by a person before he can be convicted under 
s: 430, Where the accused persons have not caused 
déatruction: ‘of ‘any property’ by damaging the canal. 
or: any. of its-banks) or! openings: in ‘any’ manner but! 


MOHAMMAD BAJA v. eMPRROR (LAH.) 


makes the driver as ' 


Amar. 


For this- 
proposition 1" think T need refer, out of 
the authorities. quoted, only. to Emperor v., 


This. particular driver was certain- . 
ly: not committing such.an act that’ it is, 


For. these reasonsI refuse to set- 


. 
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only continued to take water from the canal even 
after the end of their turn, no offence under s. 430 is 
committed and the accused are only liable to be 
dealt with under the provisions of-the Oanal Act, 
Or. R. P. from an order of the Sessions 
Judge, Shahpur, dated May 4, 1936. 
Mr. Muhammad Amin, 
tioners. , 
Order.—Nine persons, namely, Muham- 
mad.son of Raja, Ahmad, Chanan, Ahmad- 
yar, Sher. son of Ditta, Muhammad, son of 
Jiwan, Mohabbat, Sher son of Fateh Khan 
and Sardara, were convicted -under s. 430, . 


Penal. Code, and. were each awarded.:a. 


sentence of one day's imprisonment and a- 
fine of Rs. 50. Their appeal having been: 
dismissed ‘by the learned Sessions. Judge, 
they have preferred a petition for revision 
to this,Court. 

The case for, the prosecution is that. an. 
order was issued by the ‘Canal Authorities 
allowing Narsingh Das (P. W. No.1). to) 


take water fron a canal ata certain point. ` 


The Zilladar, two patwaris and two. em 
ployees of Narsingh Das.. went to.the spot. 


The petitioners were asked to allow Narsi . 


singh Das.to take. the turn of- water,- but. 
they. refused to let-the water be diverted’ 
from ‘their field. No violence seems ‘to 
have been. used though the petitioners are: 
alleged to hava come to the place. of 
occurrence with .lathis in their hands. The 
petitioners. also did not damage the:canal 
or any of its banks or openings in. any 
manner. The evidence has‘ been recorded 
by the. Ma agistraté.in Urdu, in shakista 
handwriting, and.in. spite of diligent efforts 
made: by myself,- the Counsel and’ the 
Reader, I have not been able to read the 
greater part of it. The facts. enumerated 
above have, been gleaned from „the. judg- 
ment ofthe lower Courts. 

It, appears to me that the ‘provisions of 
s. 430: are inapplicable: to the facts of 
the: present case.. In. otder to make s. 430 
applicable,. mischief, within the: meaning 


of s. 425; must be committed. by a person , 


before he can be convicted under s. 430. 
In the present case, the petitioners: did 
not cause destruction of any ,property,-nor 
did they cause any such change in: property 
which may destroy. its . value or utility. If 
the petitioners continued to take . water 
after- their turn had. ended, they can: þé 
deal; with under the provisions of.the Canal 
Act. 

‘For’ the reason given above; T accept, 
this petition for revision, and acquit the 
petitioners, The. oe if paid, shall’ be 
refunded, ee 

Ne “Renew allowed | 


for the Peti- 
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PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
February 15, 1937 
Lorp THANKERTON, Str Suapt LAL AND 
SIR GgoRGE RANKIN 
BISHAMBHAR NATH KAPOOR 
AND OTHERS APPELLANTS 
l versus : 
Lala AMAR NATH AND OTAERS— 
RESPONDENTS. 

Hindu Law—Partition—F'amily settlement enter- 
ed into between brothers—Valuation of business— 
Data incomplete—Proper assessment held impassible 
—RHeld, it could not be assumed that they entered 
into agreement unfair to themselves or their families. 

Two Hindu brothers M and G who carried on busi- 
ness under various names entered into an agreement 
of partition not long before ths death of M. The 
other brother G admitted that the most relevant 
account book remainéd in his possession, The agree- 
ment was sought to be set aside by G's heirs on the 
ground of its being unfair: 

Held, that the lack of any valuation of the busi- 
ness carried on by'G in his own name left in- 
complete the data nevessary to the arrival at any 
conclusion as to the alleged unfairness of the agre2- 
ment and that the responsibility for this rested upon 
G. It was impossible to propsrly assess the fairness 
of the partition by a mere valuation of the stock 


nore DAS, 





| 
Gauri Shanker (died 1836) 





Ganesh Prasad 
(Defendant No. 3), 
Pesanan No. 2. 


| 
Bishambhar Nath 


BISHAMBHAR Nata KabooR r. AMAR Nata (P.O) 
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held in the various businesses at the date of the 
agreement and in the case of the jewellery business 
carried on by Gand M, the amount and value of the 
stock held on any particular date could afford ne 
tiue test of the value of the business, it having 
little relation to the turnover or the profit earned 
or of the value of the goodwill ; , 

Held, further, that both G and M being successful 
experts in their business it was not to be readily 
assumed, except upon convincing evidence, that they 
would enter into any agreement that was unfair to 
themselves and their families or his family and no 
such evidénce had been produced. f 

Messrs. L. DeGruyther, K. C. and Subba 
Rao, for the Appellant. 

Messrs. A. M. Dunne and S. Hyam, for the 
Respondents. 

Lord Thankerton.—The appellants are 
the plaintiffs in a partition suit, which was 
instituted on February 11, 1923. Thè 
suit was dismissed by a decree of thé 
Additional Subordinate Judge of Lucknow, 
dated March 31, 1930, which, on appeal, 
was affirmed by a decree of the Chief Court 
of Oudh, dated January 25, 1932. 

The parties in the appeal are Mitaksiaita 
Hindus, and their relationship is sAown’ in 
the following pedigree:— 





| 
Khuokhun Lal. 


Chunhi Lal 
(died issuele3s). 


I 
Mahesh Prasad 
(died October 2, 1928). 


Amar Nath 
(Defendant No. 1), 4 
Respondent No, L, 


Bachchu Lal Parshotam Das 
(Plaintiff No. 1), (minor) (minor) 
Appellant No. 1. Plaintiff No. 2), (Plaintiff No. 3), Ram Nath 
ppellant No. 2. Appellant No. 3. (minor) . 


Lachmi Narain 
(minor) 

(Plaintiff No. 4), 

Appellant No. 4. 

The only issue now left in the suit is 
whether a deed of family settlement 
executed by Ganesh Prasad and Mahesh 
Prasad on September 22, 1926, consti- 
tutes a valid family settlement, binding 
on those members of the joint family who 
were not parties toit. This deed was made 
shortly before the death of Mahesh Prasad 
on October 2, 1926. The plaintiff-appel- 
lants are the three sons of Ganesh, of whom 
Bishambar Nath was major at the time of 
the deed. The respondent Amar Nath, son 
of Mahesh and his- minor son, the respoh- 
dent Ram Nath, along with the three appel- 
lants, were the members of the joint family 
Who were not parties to the deed: 

Counsel for the appéllants stated that he 
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(Defendant No. 2), 
Respondent No. 2 


must accept certain concurrent findings of 
fact of the Courts below, viz., that the 
family ofGanesh Prasad and Mahesh 
Prasad was a joint Hindu family and was 
joint in residence, worship and business, 
and thata partition of the family property 
was effected by the deed, subject to the 
question as to whether it was a binding 
family settlement; and also that the 
appellant Bishambar Nath, though not an 
executant, took an active part in tha 
negotiations for the deed and had concurred 
in it. , 

The history of the brothers Ganesh 
Prasad and Mahesh Prasad is stated b 
thé Chief Judge as follows:— 

“It is no longer id dispute that their fat’ 

i 
2 
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Gauri Shanker left no property om his death 
and the two brothers had to-make their own 
Way in the world. “In 1897 Mahesh started 
a jewellery business with the modest..sum 
of.Re. 1. At that time Gahesh the elder-was 
a copyist in the Civil Court drawing Rs. 12 
pér mensem. Mahesh, who appears to have 
been trained in the business of a jeweller 
by.an uncle, showed great aptitude for the 
trade and: began’to- make money very 
rapidly. Encouraged by his brothers 
succéss, in the year 1898: Ganesh “gave up 
his post as copyist and also took to-thè 
business of jewellery. The brothers carried 
on business under.various names, and at the 
time with which we are ‘concerned, ‘namely 
‘thé year 1986, there was, in the possession 
of the two brothers, or one or cther of them, 
house and.miscéllaneous property valued at 
about one lakh of tupees, a flourishing 
jewellery business’ controlled by Mahesh, 
a jewellery business on a mors modest scale 
controlled by Garesh which also dealt 
extensively in the purchase of gold and 
silver. Gariesh'was also Tréasurer’ of ‘the 
Lucknow branch and several -ofhét’ bran- 


ches of the Central Bank of India, Ltd.,-‘on ° 
a salary of Rs. 500 per. mensem, in respect!_ 


of which post Government Promissory Notes 
of the face value’ of Rs, 40,000 and tixed 
deposits aggregating Rs. 35,000, had been 
deposited withthe Bank as security.” 

Mahesh became Seriously ill. early in-1926, 
andthe agreement here in question was 
executed not long before his death: The 
first four paragraphs of the, deed are mate- 
rial and are as follows: 

“Para. 1.—The executant No. 1 is owner of whatever 
business he, the executant No. 
executant No. 2 and his heirs, have no concem with 
it. Similarly the executant No. 2 is owner of what- 
ever business he, the executant No. 2, carries on and 
which at present on account of his illness is under 
the management of Amar Nath, son of the executant 
No. 2, „The second party and his representatives 

‘and heirs -have no’cobcern with it. ee A 

“Para, 2—Whatever debts up to this time orin 
future, be recoverable to and payable by any -party 
‘in ‘respect of his business or in connectton with it 

Eheʻis liable for and entitled'to the same. ec 
«€ “Para, 3—'The executant No. l and his heirs are 
proprietors of:the properties mentioned and specified 
.intbe attached list A. The executant No. 2 and 
“his heirs are proprietors of the property mentioned 
: and specified in the attached list B.“ 3 
n Para, 4.—A6 to the rest ofthe property it is owned 
by him in whatsoever’s name it stands. As to the 
movable property, besides those that have been 
‘Ynentioned inthe lists attached. to this deed, they 
‘vill be owned by the’ party in whose name or posses- 
sion they are andthe second party his no concern 
‘withthem” se 0 oan. . 3 


- Except ` in the - case: of the properties 
ivided in patas 3°-under lists A‘ and ‘B 


fue? 
N 
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no value is stated in the deed. The prop- 
erties. failing to Ganesh under list A 
valued at Rs. 61,500; those falling to 
Manesh under list B are valued at 
Rs. 31,125. E 

The: Suberdinate Judge. held that -there 
was noinequity in the agreement of 1926 
and that it wasa valid family settlement 
binding on the appellants but he did not 
enquire into the value of the properties 
allotted thereunder to each branch, of the 
family; no issue was-framed on this. quesa 
tion and: this‘ question of “fact was nob 
determined. On an appeal to the Chiéf 
Court, that Court remanded issues to- the 
Court below for determination of the value 
of the respective assets allotted to Ganesh 
and Mahesh under paras. 1 dnd 4 ef thg 
agreement. -After enquiry, the Subordinate 
Judge reported findings to tne Chief 
Court, whose corclusions as ‘to the 
values may be “conveniently tabulated as 
follows: — : 
. I. Ganesh Prasad. 


t 
- 6 











she ts epee Rs. AY PL) 

. - Para, 1. So faras valug;l .,. .1,21,493, 0:0, 
Para, 3. Under List A 60,500 0 0 
«Para, 4. As valued 135 0 0 
i i 1,82,128 0 0 

Il. Mahesh Prasad. . . 

Para, 1. Bosh at Soave wan 2,47,707 11 0 
Para, “3.” Under List B 34,125 9 0 
Para, 4. As valued i 5,496 12 0 
‘ 2,87,729 7 0 


Included among . the’ assets of Ganesh 
under para. l is the varug of bis Treasurer- 


“ ship of the Central Bank capitalised at nine 


_years’, salary, which the appéliants main- 
tain is wrongly included. But the value 
of the jewellery, gold and silver business 
carried on by Ganesh nimself is not includ- 
ed, as the Subordinate Judge was unable 
to value it, in the absence of Ganesh’s 
books. : . TAS . 

t: Itis important to note that the Subordi- 
nate Judge based his- valuations of tie 
‘businesses ‘uhder para, l on an approxi- 
mate valuation, as on the date of the 
‘agreement, of the stock in hand in: the 
respective businesses, excluding, as above- 
“noted, the business carried’ on by Ganes) 
in his own name. 4 od 

iF pn 3 ny 

: In the first place, the Chief Court ‘re- 
jected the appellants’ chailenge of the 

;hgures arrived at by the subordinate 

_Judge, and this challenge was not renewed 
in this appeal. But, even acgepting these 
figares, the appellanis maintained ‘that 
the great disproportion between the asséls 
that went to’ Mahesh under the agreement 


, 1937.. 


| and those that went to Ge. after iie 


‘tion of the capitalised value” of - his 
< Treasurership, was such that 
ee was manifestly unfair -on the face 
of it. 


Their Lordships agree with the Chief 


Court that the lack of any valuation of the | 


` business carried on- by -Ganesh in his 
own name leaves incomplete - 
necessary tothe arrival at any- conclusion 


as to the alleged“ unfairness of the agree- ` 


“ment of 1996 and that the responsibility 
for this rests upon Ganesh,. who has made 
common cause with the appellants and has 
- admitted that the most relevant account 
book remained in his possession. Their . 
‘ Lordships find. 
‘the conclusions upon the’ evidence on this 
. matter expressed by the Chief Court, 
with which they agree. But, apart from 
“this, .their Lordships would take an even 
“ stronger view than that expressed by the 
Chief Court as to the impossibility of pro- 
‘perly assessing the fairness of the partition 


in this case by a mere Valuation of the ° 


Stock held in. the various businesses at.the ` 
‘time of the agréement. In the case of busi- 
Desses such as were carried èn by Ganesh 
cand Mahesh, the amount and value of the 
stock held ‘on any particular date can afford 
“no true test of the value of the business; | 
it has little relation tothe. turnover or the ` 
profit éarhed, or of the value of the good- 
“will.” Ganesh and Mahesh were boih | 
successful experts in théir business, ‘and 
itis not to be’ readily assumed, except 
upon. convincing evidence, that they would 
enter into any agreement that.was unfajr 
' to themselves and ` their families. or his 
family. No such evidence has been’ pro- 
duced by the appellants, and the suit was 
‘rightly dismissed by the Chief Court. ” 

Their Lordships will,’ therefore, - humbly 
‘advise His Majesty that the decree of the 
Chief Court dated January 25, 1932, Should 
“be affirmed and that the appeal: should De 
eed with costs. 

Appeal domiti. 

Solicitor for the Appellants.—Mr. Harold . 
Shephard. 

- Solicitors for the ere --Messrs. 
Douglas Grant & Dold. 
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PANTA HIGH COURT. 


Civil Appeal No. 201-of 1934 | 
` September 30, 1936 


Wort, J. i 
- BIHARI MIAN — PLANTI —APPeLTÄNT 
Versus : 
SONA MARIK AND otanrs—Durenpanty— 
RESPONDENTS 

Bihar Tenancy Act (VIII of 1934), s. 5—Son of 
« landlord settling property with tenants by unregis- 
tered hukymnama—Tenants going into possession— 
; Landlord receiving rent through son—Held, contract 
` of tenancy constituted and landlord could not grant 
patta to third party. 

The son of the landlord séttled certain properties 
with the tenants under an unregistered hukumnama 
, and the landlord accepted rent through his son and the 
' tenants got into possession : 

Held, that by’ accepting ient a: contract of ‘ten- 
ancy was constituted and the landlord had no right 
' to execute any patta in : favour of a stranger in 
respect of the same property, either by a registered 
or unregistered patta, 

A; from the appellate decrée of the 
Special Sub-Judge, Ranchi, dated Novem- 
ber 28, 1933. 

Mr. 5. K. Roy, for ihe Appellant. 

‘ Messrs. B.N, Mitter and, J. C. Sinha, 
for the Respondents. 

Judgment.—This ‘is an appeal by the 
unsuccessful ` plaintiff claiming. possession 
of ,a certain holding: It appears that ‘the 
son of the landlord settled tHe property 
“with. the" tenants, defendants Nos. I to’! 4, 
by an unregistered hukumnama ` ‘of 1927 
, and "thereafter rent was paid in October 

of 1928, although the hukumnama, was not 

registered; ‘in’ my opinion there was no 
riecessity fòr so doing, But I do not decide 
the case on that ground. 

The fact 1s that the defendant got into 
possession, -paid ‘rent,’ and whatever the | 
circumstancés of: their entering into pos- 
session’ of the land are, there-is no; doubt 
that, by being in’ possession and the land- 
“lord accepting rent through his son, a-con- 
tract of tenancy. was constituted. Then 
came an unregistered patta of the plaintiff 
of the same land in August 1928 and a 

` registered patta in January 1929; . hence 
the dispute as to possession between the 
plaintiff and the defendants. Now there 
being’ an existing tenancy by reason “of 

‘possession of defendants Nos. 1 to 4, the 

| landlord bad no right to execute any patta 

registered or untegistered in favour cf the 

. plaintiff; and in so far as the plaintiff paid 

salaami ae consideration of his patta, it is 

quite clear the consideration wholly failed. 

No -question of law arises in the appeal a 

` tbe other point relating to the settleme 

of the defendants by the son of defend 
. No. 5 is disposed ofon the finding of 


ee 
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Judge that he acted for his father. But 
even assuming that finding is no: enough, 
the finding of the existence of the ten- 
ancy is. sufficient. So fat-as tke plaintiff's 
appeal agaist defendants Nos. 1 to 4 is 
concerned, it must fail. But. it appears 
that the plainititf asked in the Court bélow 
for .the, return of thé salaami against the 
landlord. who was also a party fo the suit, 
ahd in the notice of appeal in this case 
Which was Served upon the Jandlérd the 

‘plaintiff again made the Saihé claim. Thére 
is no doubt whaiever on the facts as found 
by the Judgé in the Court below that the 
plaintif-appellant is entitled to that Sum 
of Rs. 100 which Was ihe salddini paid by 
him. He is entilléd therefore to a judg- 
ment. and 4 decreé against the landlord for 
Rs. 100 with Costs. 

But, the appellant, as he fails against 
deféndants Ncs. 1 to 4 (the respondents), 
must pay thé respondents’ costs. In the 
circumstances in my, judgment the plaintiff 
was entiled to join both ihe landlord and 
déféndanis Nos. 1 to and he might have, 
had tLe Judge in the Court below been 80 
Minded, rééovered either possession Of the 
land which Łé has failed to do, or tke 
salaami with regard to which in this Court 
hé hos succéeded. The plaintiff is, there- 
fore, entitled 10 add the ecsts which he has 
to pay to the. defendants-respondents to 
the. costs which he is entitled to recover 
against the landlord fespondent. 

Ne Order accordingly. 


+ ae 
hn 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Appeal No. 347 of 1936 
November 25, 1936 
Mipperow J. C..anp Mir Anman, A. J; C. 
Z. D. SAMUEL-—APPELLANT 
versus 


EMPEROR— OPBosITE PARTY 

Penal Codè (Act XLV of 1860), se. 99, 302—Right of 
Private defence cannot be claimed by an aggressor— 
Public servant, apprehensive of resistence in dis- 
charge | ‘of his duty, going armed and becoming 
aggressive and shooting the deceased—Held, accused 
was guilty of murder and was not entitled to right of 
private defence. 

The right of private defence cannot be claimed 
by, on ‘aggressor; infact it ie the person aggressed 
‘upon who is on the defensive, The assailant can- 
not say that although he kad begun the attack he 
Bhould be protected 1f the opposite party uses force 
jn repelling it. [p 568, cul. 1] 

Accused, was ċfered a post under the P.W. D, 
fa connection with land ‘demarestica, He accepted 
t and~Was appdint.afor one-month to deal with 
sroachmnent cases. , One of the cases handed over 
him was that of the daceaséd. The eccused 
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perused the papers and had a talk with the deceased 
and attempted to persuade him to agreé to the 
demarcation of the disputed land. The deceaséd re- 


‘fused todoso and promised to produce papers to 


satisfy him that his claim was just. The accused 
was apprehensive that he would resist the demarce- 
tion which he proposed to carry out, and to facilitate 
his object, he drafted a complaint under s. 107, 
Criminal Procedure Code,, and askeda Pleader to 
file it, in proper Court. The accused then finally 
decided to demarcate the land and put up the 
necessary boundary stones, When he went to 
the spot, he took several boundary stones with 
him, which were carried by a large number of 
cookies. He had with him his own orderly, who 
tarried his pistol. There was also à camera. with 
the dcéused to take a photograph of any incideht 
that might occur. The deceased resisted the i dccus- 
ed by abuse and throwing stones but the accused in 
his zeal to perform his duties, fired shots at ite 
déceased and the result was that the decéased died 

Held, that the accused was the aggressor and t at 
he was not entitled to the right of private 
defence,, full or restricted. His action was all in the 
zeal of his duty with the expectation of getting a 
permanent post, Heeven Went béyond the instruc- 
tions of the Sub-Divisional Officer and under the 
circumstances he was ‘guilty of murder, itrespective 
of the fact that the bullet hit the deceased directly 
or indiréctly. 


Cr. A. from an order of the Séssicns Ji udge, 
Peshawar, datéd September $,. 1936. 

Mr. B. B. Puri, for the Appellant. 

Mr. Sardar Raja Singh, for the Crown. 

Mir Ahmad, A. J. C—The Seésions 
Judge, Peshawar, has ih concurrence ‘with 
the unahimous opinion of the assessors.Gon- 
Vieted Z., D. Sanitiel under s. 302, Indian 
Penal Code, and sentenced him to trans por- 
tation for life. The convict has presentéd 
an appeal to this Court. The admitted 
facts which preceded the tragic incident 
may be briefly given. as follows: „Five 
kanals of land situated by the side of the 
Link Road at Abbottabad is entéred in the 
land records a8 cwned by the Government. 
About _ one kanal of this land has been in 


to the lan rd ‘cultivated by Argalla. eee 
prosecuted him for cutting trees, but the 
prosecution failed for want of proof that the 
Jand was inthe possession of the Govèrn- 
mènt. ‘Arsalla then filed à suit for 4 dec- 
laration that the land belonged to him. He 
failéd and his appeal was also dismissed. In 
May 1936, Samuel was offered a post undér 
the P. W. D, Hazara, in connection with 
land demarcation. He accepted it and was 
appointed for one month to deal with en- 
croachment cases at Rs. 250 a month. One 
of the cases handed over tohim was that 
of Arsalla. According to his own statement 
he perused the papers and had a talk 
with Arsalla and attempted to persuade him 
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to agree to the demarcation of the dispute 4 
land. Arsalla refused to doso and promis: 
ed to produce papers before Samuel to satis: 
fy him that his claim was just. Samuel 
was apprehensive that Arsalla would resist 
the demarcation which he proposed to carry 
‘out and to facilitate his object, he drafted 
a complaint, dated May 25, 1936, under 
8. 107, Oriminal Procedure Oode. Para: 
graphs 5 and 6of this complaint are very 
significant and.may usefully be reproduced. 

“Paragraph 5. I went to the spot to-day and 
saw. Arsalla, Tailor ag well and made him to under 
stand the whole situation. He in deéfiancs of the 
decision of the Sessions Judgé threaténs to commit 
breach of the peace by breaking the heads of all the 
Government Officials, ete, who take any kind of 
measurement or affix’ boundary stones there and if 
bent ` npon | to resort to violeneé “if Government insists 
on ifs rights, and there is ‘an imminént danger ‘of 
the breach of peace, 

“Paragraph 6. He had been beating the Govern- 
ment P. W. D. officials and subordinates several times 


“This application wag taken by Samuel 
to Lala Ram Labhaya Mal, Pleader. He 
asked him to present it to a competent 
Court. Lala Ram Labhuya Mal took it to 
the, Magistrate who advised him to. file a 
complaint under s. 186, Indian Penal Code, 
and not to, ask for security. The applica- 
tion was, therefore, not officially presented 
and remained with Lala Ram Labhaya Mal 
till it wag recovered from him by the Police 
after the tragedy, with which this judgment 
deals, had occurred. Samuel ‘then, finally 
decided to demarcate the land and pat up 
the necessary boundary stones on the morn- 
ing of June 9, 1936. On that morning he 
went to the spot. He took several boundary 
stones with him, which were carried by a 
large number of coolies. He had with him 
his own orderly, who carried his pistol. 
Kartar Singh, Overseer, also arrived a little 
later. The S. D. O., Dost Mohammad Khan, 
was expected but he ‘did not turn up. 
Henceforward the facts are in dispute and 
eye:witnesses who gave different versions 
of what happened may now be referred to. 
They may conveniently be divided into three 
groups. The first group consists of Abdur 
Rahman, son of Rahm Khan, Shah Zaman 
and Faqir Mohammad, and the second of 
Abdur Rahman, son of Shah Mohammad 
Khan, a landlord of Mardan,and his ser- 
vant Gul Hasan, Jehandad, tonga driver, is 
a Court witness and gave a third version, 

Abdul Rahman, son of Rahm Khan, is 
admittedly “related to the ‘deceased. He 

made the F, I. R. and described himself as 
such. He said that on the morning in ques: 
tion he was going to ‘Abbottabad from 
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Sheikhulbandi accompanied by Shah Zaman 
and Faqir. He noticed Samuel on the Toad 
and also, saw, a few coolies who were coms 
ing from the direction of ‘Abbottabad í carry- 
ing boundary, stones. Argalla, the deceas: 
ed, was walking outside his house ' near the 
scene of occurrence. Kartar Singh algo 


Samuel, 
ing. ` Arsalla came nearer ae stopped at 
a “distance ‘of 10, ta 15 yards. ‘Samuel’ told 
Arsalla that they were going to fix the 
boundary stones, Arsalla asked him to 
desist because he had yet to go in revision 
against the order of the "District Judge. 

Samuel then informed him that he would 
forcibly, fx the boundary stones and taking 
the ‘pistol from “his servant, climbed up to 
the place where, the deceased was and 
standing at the lower end of the slope fired 
at him, The deceased did not assault Samuel 
before the shot was fired, The deceased 
was hit on the forehead and he’ staggered. 
Samuel then ‘fired at him again and Arsalla 
fel on the ground. A third shot was fired 
by Samuel which according to the witness 
hit him near the right temple. Samuel 
then went away to, Abhottabad on his motor 
bieycle. This version was supported word 
for word by “Shah Zaman and Fagir Moham: 
mad “who ‘apparently have got no relations 
ship. with the deceased and no enmity with 
Samuel, ‘accused. One of them, Shah Ziman, 
was imprisoned for a year under s. 110, 
Criminal Procedure Code, and the other. 
Fagir Mohammad was on Begire B and 
was asked to furnish a security un arg, 110, 
Criminal Procedure Code. 

‘Abdur’ Rahman Khan, son of Shad 
Mohammad Khan, isa landlord of Mardan. 
The learned Sessions J udge gays that he i isa 
K.S, and” landlord of high:standing, He 
was living ‘close ‘to the spot and on ngari ing 
the noise came outside his house, This wit: 
ness Saw Samuel climbing the bank | of the 
nulla towards the side waere the disputed 
field was situated. He was about one pace 
from the edge of the bank, Arsalla was 
in his field about 3 paces away from Samuel 
standing on a slightly higher level. Argala 
was telling him not to come up, but Sam tel 
would not “stop. "They | were talking’ ‘loudly: 
and it seemed that they. were § abusing eacn 
other. The | witness < SAW. kaa throwing 


at F At fhe of “the. “field. irns Sams tried | 
duck when Samuel raised his hands ay 
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fired: a shot. ‘Arsalla then sat down. Samuel :: 
fired anothér shot at -Arsalla and Arsalla ` 
lay down on the ground. ` Samuel then fired -: 
a third shot at him. - Affer- that - Samuel” 
told thé coolies -to throw “‘Arsalla ‘into the: 
nulla. This witnessis definite'that he did © 
not see any stick or anything -else in “the ? 
hands of Arsalla. On Court question the: - 
witness admitted that he saw something in 
the hard ‘of the deceased just before the first . 
shot“ was: fired at him, but-he was nòt cer-"- 
tain: whether it-was a` stoneor something: 
else. ‘It was: something round and ‘of -a - 
size which could ‘conveniently be held in- 
the hand. ‘Hassan Gul,- the servant of 
Abdul Rahman Khan of Mardan, ‘gave: 


` exactly the same evidence as his master. 


Both the master and the servant said that 
their statements were incorrectly recorded 


, by the Police to the effect that Arsalla threw. t 
- should prove that the axe: was in the. pos: 


a stone at Samuel, 

Jehandad, tonga driver, was not examined: 
in-chief but was cross-examined by Counsel - 
for the accused.- He said: that Arsalla: 
struck Samuel with astone on the chest, that 
Samuel turned round and another stone 
hit him on ‘the “back.” He: also said that 
Aréalla had a-stonein one hand ahd an axe - 
in’ the other: and at thé time when Arsalla’- 
was’ fired at, he’ ‘was holding- the axe‘ 
with both- hands above his head. Cross- - 
examined by the Public’ Prosecutor’ the 
witness alleged that the decased: had an axe 
under ‘the left arm while'he was throwing: 
stones at the ‘accused: and: later took the- 
axe in both of his hands.’ He admitted that ` 
the deceassd:-was at about 10 paces from- 
the accuséd’ when he lifted the -axé and he” 
did so when the accused intended to fire at’ 
hira. “According. to this witness. the deceas- . 
ed shook “his: head’ “after the | first- shot 
wis’ -fired “and -fell down” ‘when the: second- 
was fired; ‘the’ “thifd-shot - was! “fired when - 
the’: déceased - ‘was ‘tying: ‘ ‘on ‘the ground.” 
Thé" witness Saw that the-axe fell down- 
‘after the first shot and - “eventually the de--’ 
céased bent down and ‘fell. 

‘Having’ dealt with the ` TE PA it: 
would be corivenient to: deal with Kartar. 
Singh; “who was also present at the- spot and’- 
was examined for the defence. ‘ This’ wit-< 
ness had previously attempted to demarcate: 
the ‘land ‘in ‘question and was ‘resisted: by” 
Arsalla who used stones on him. Ọn that 
morning: he” was present at ‘the Spot. ` 
Samuel - ealléd: a ccély’: and gave him one. 
ond of the measuring’ tapé and taking the- 

her into ‘his own hand went down the 

Ila ‘to take down tlie necessary” measure- 
boundaries- of-the- P.--W. De 


-l 
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land. Samuel had walked down the-bank: 
towards. the nulla when Arsalla began: 
to: throw stones from the opposite direction. > 
t Samuel- called out to bis: Pathan. orderly, 
who. was- carrying’ the. pistol,..to . catch. - 
Arsalla. The .orderly did not. ‘obey. - Hey: 
therefore, returned and took his pistol from: 
the .orderly. and <started towafds the. field.s 
Samuel proceeded towards the.: spot while : 
Arsalla: kept on throwing stones on him.) 
Samuel was hit onceor twice. and when hé 
got - within three- feet Arsalla lifted his 
axe with both -his-' hands. At that. time” 
Samuel also lifted his hand .in which’ hé” 
had the pistol and witness heard the sound 
of a-shot. Toa question by the ‘Court the: 
witness replied that Samuel ‘gave hima 
camera after adjusting it and tolé him to. 
take & snapshot of the deceased as he was; 
holding the axe- so: that. the - photograph — 


session of the deceased. The witness’ 
took- the snap-shot at the time when-the 
deceased was carrying an axe.’ On cross~! 
examination he admitted that the. deceased : 
was throwing stones at Samuel and was’ 
also holding. an axe in his left hand.? 
The witness didnot remember whether he~ 
stated.to the Committing -Magistrate that: 
sometime after -Samuel started work hes 
gave him a camera saying that if any. 
incident occurred, he should take a snap-shot: 
of -it. - Kartar Singh admitted that he omit- 
ted to mention the axe in his statement» 
recorded by the Committing Magistrate’ 
on June 9, 1936. He did not see any ‘change : 
in the position of, the accused after the 
first shot.’ : : 
‘The other two ahate woreved just after: 
wards-and: the deceased fell. The witness- 
did’: net: deny that! since 1933 Arsalla wast 
in -possessicn- of à portion of the land- which: ° 
belonged to Government,’ When question- : 
ed by: Court, -the -witness corrected himself’ 
and- said that he had told the Magistrate - 
that Samuel asked: him: to take a photograph- 


- of any incident which- might cccur, and: 


not.that he should: take .a “photograph of- 
the deceased-because he was- holding ai 
axe. (After discussing:- the evidenee the. 
judgment proceeded). The acéused !denied. 
the “charge. He -gave a` ver lengthy’. 
statement in' which he stated that (1)- he: 
was. carrying out a duty, (2y that Arsalla- 
was éxceptionally obstinate ‘and-‘violent,: 
(3) - that- Arsalla showered stones, at him 
and had an axe which he was going: to: 
use on him, (4) that in the circumstances” 
he was apprehensive that grievous hurt or’: 
déath-would be-caused to. him and, he; theres: 
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fore, fired-in the air to scare .dway .the 
attack, (5) and that it was his misfortune 
that. two pieces’ from one ‘of thé bullets 
deflected from the axe, whith the deceased 
was ` holding, and hit him. -He urged that 
he did: not ‘intend ' to corimit murder and 
that ‘therefore: he was itmnoéent. Hé 
produced: Kartar Singh in his: ‘defence, 
whose statement has already been’ discussed 
above. Dost Mohammad Khan, S.D. O., 
Nauroz Khan, Surveyor, - andi, Inayatulla 
also appeared on the defence side. Dost 
Mohammad Khan gave the information-with 
fegard to the employment of Samuel. He 
stated : 

s “I did, not give any. instructions to Samuel to 
proceed in the present matter otherwise than what 
is according to law. As far asI know the Executive 


Officer either did not issue any instructions other- 
wise than those which I had issued.” 


è \Nauroz Khan, Surveyor, was under 
Samuel in: Peshawar and was transferred 
to Abbottabad 10 to 15 days before the 
occurrence. He stated that -Arsalla was 
carrying an axe and also showering stones 
at. the accused. ‘The accused took the 
pistol from his orderly and when he reached 
quite close to Arsalla, the. latter lifted his 
axe to attack and the accused also raised 
his hands and the pistol went off.’ Accord- 
ing to this witness a number of shots were 
fired i in quick succession. Inayatulla gave 
a similar statement. The learned Sessions 
Judge was of the opinion that Samuel had 
no justification for going to the spol when 
there was no legal order for the eviction 
of Arsalla, that. Samuel knew that. he 
would be resisted, that he went with a 
pistol and also took a camera so that 
he may be able to take a photograph 
of the deceased . whens. obstructing - the 
demarcation proceedings end that, therefore, 
Samuel had himself provoked an. attack 
by Arsalla on him, Furthermore,.he «held 
that Samuel had no right-of private defencé. 
under s. 99, Indian ‘Penal Code, .:because 
he could have very. easily retired.from the 
spot when Arsalla met him in a threatening 
attitude and could have’taken legal pro- 
ééedings against. ‘Arsalla for obstruction: 
He did not believe that the deceased had 
an axe with him but was.of the opinion 
that “one of the bullets fired by Samuel hit 
a stone in the hand “of the deceased and, 
broke into pieces, two of which deflected 
and. hit the deceased on the for ehead. He 
found that the act of the accused in firing’ 
the three shots showed that he intended 
to cause such bodily injury: as was likely 
to cause death, and. as death was caused, 
the accused was guilty under s. 302, Indian 
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Penat ode?’ “He? * eorivicted hint “andêr “that 
section’and ‘sentenced him to“transportation 
for’ life- giving ‘the reason that the‘adeuséd 
was carried” away by his’ ‘geal in’ performitig 
oficial duties and was, therefore, entitled tó 
lenienvy.- 

The learned’ “Counsel;: sho appearetf for 
the accused, pointed," ‘out’ that there was 0 
‘previous enmity between: the- par ties, that 
the accused had to demarcate the land: ‘and 
put pillars. in their-proper places, that thé 
accused had not trespassed -on the land; 
which was in possession of Arsalla, ‘that 
Avsalla had, therefore; no’ justification för 
throwing stones at him and that’ the’ ac? 
cused was: justified in defending himeelt 
whén: Arsalla ‘began to shower" stones 
impede the approach | ofthe‘ a abdi 
edge óf the field in dispute. Hè suggested 
that the accused fired-mot to kill thg d 
ceased “but to disarm him by hitting ee 
axe and that unfortunately the bullet hit 
the axehead and two of its splinters entered, 
the- head of Arsalla causing death. Hé 
urged that in the circumstances the accused, 
was not guilty of murder atall. Heé'alsd 
asked that: the benefit of Exception (3). 
to s: 300, Indian Penal Code, should: be 
extended to his client. The accused admits. 
that he fired the fatal’ shot. It! wad for 
him to establish that he was protected by 
any -of the general exceptions in’ the Indian’ 
Penal Code, or by ‘any of the special ex-. 
ceptions to s. 300, Indian Penal Code. The: 
argument of the learned Counsel: and ‘the’ 
statement. of the accused show that thé 
benefit of the following” provisions of the 
Indian Penal Cade.is claimed-for Him: (1) 
right of.private defence.of person ‘under 
s. 100; Indian. Penal: Oode; (2) excess. of 
right of private. defence under Excep. F'tó 
8. “300, Indian Penal ‘Code;- (3): the protection: 
afforded. to a-public servant under 6. 99; 
Indian Penal Cade, (4).(he protection alfor’- 
ed to a public servant by Excep:! 3 tö 
s. 300, Indian Penal Code, (5) the benefif, of. 
Exsecep: 1 to s. 300, Indian Penal.Code. ` 7 ui 

We will proceed to discuss these points. 
The resume of evidence given: above clearly 
Shows that the accused went.prepared for. 
all éventualities, He took his pistol. He. 
also ‘took a. camera: in order to create ewvis 
denice of the attack for justifying - his: 
Conduct in repalling it. .The accused wast 
perfectly’ ‘convinced that the deceased would, 
resist.the demarcation and yet he was bent 
upon carrying it'out forcibly, 4, conduct, 
for which he had .no lawful éxcuse.. The. 
statement of Dost Mohammad Khan; 8. D. Ox 
is. quite clear that the accused- was-not 
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ordered to do anything which was rot 
allowed by law. In short, the accused want- 
ed to show his zeal in order to obtain a 
permanent appointment and this overdoing 
of the matter led to the tragic result. 

Again the statement of Abdur Rahman 
Khan of Mardan and his servant, the two 
independent witnesses in the case, is quite 
clear that the accused did not withdraw 
even after he noticed that Arsalla was in 
@ threatening mood and would not allow 
the fixing of the boundary pillars on his 
land without violence. Rather the accused 
persisted, and when Arsalla resisted the 
accused, he walked some distance, flourishing 
his pistol, and fired at his- victim when he 
arrived close to him. For the reasons given 
above, we are perfectly convinced that 
the accused was the aggressor. Now it is 
àn established principle of law that the 
Tight of private defence cannot be claimed 
by an aggressor; in fact, it is the person 
aggressed upon who is on the defensive. 
The assailant cannot say that although he 
had begun the attack, he should be protected 
if the opposite party uses force in repelling 
16. It follows that the accused is not entitled 
to the right of private defence, full or reg- 
tricted and this disposes of points Nos. 1 and 
2, We will nowturn to point No. 3. No 
doubt s. 99, Indian Penal Code, dces protect 
a, public servant in the following words: 

“There is no right of priyate defence against an 
act which does not reasonably cause the apprehen- 
gion of death or of grievous hart, if done, or at- 
tempted to be done, by a public servant acting in 

ood faith under colour of his office, though that 
act may not be strictly justifiable by law.” 

But it is obvious from the words of the 
section that the accused cannot benefit by 
it. In the first place the act of the accused 
did “reasonably: cause the apprehension 
of death or grievous hurt’, and secondly, 
the act was not done by the accused in 
“good faith.” “Good faith” is defined in 
8, 52, Indian Penal Code, as follows: 

“Nothing is said to be done or believed in good 


faith which is done or believed without due care 
and attention.” ` 


` It cannot, by any stretch of reasoning, 
be said that the accused took due care. 
Exception 3, s. 300, Indian Penal Code 
(referred to in point No. 4) also need not 
detain us long. The exception is couched 
in the following terms: 

“Culpable homicide is not murder if the offender, 
being a public servant or aiding a public servant 
acting for the advancement of public justice, ex- 
eeeds the powers given to him by law and causes 
death by-doing an act which he, in good faith, be- 
lieves:to be lawful and necessary for the due dis- 
charge of his duty as such public servant and 
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without ill-will towards the person whose death is 
caused.” -` 

The evidence is clear that the accused 
did not in “gool faith’ believe ib to be 
lawful and necessary for the due discharge 
of his duty to fre at the deceased. Conse 
quently he cannot take refuge under this 
exception also. L:astly we have to consider 
the provision of Excep. 1, s. 300, Indian 
Penal Code (referred to in point No. 5), 
which is worded ns follows: 

“Culpable homicide is not murder if the offender, 
whilst deprived of the power of self-control by 
grave and sudden provocation, causes the death of 
the person who gave the provocation, or causes the 
death of any other person by mistake or accident.” 

The first proviso to this exception makes 
it clear that it does not apply to the casa 
of the accused. It runs thus: 

“The above exception is subject to the following. 
provisions: First, that the provocation is not sought 
or voluntarily provaked by the offender as an excuse 
for killing or doing harm to any person.” 

We would now advert to the alterna- 
tive arguments put forward by the learned 
Counsel for-the accused, vig., that his client 
had fired to disarm the deceased when he 
was attacking him with an axe and also to 
scare him away. The presence of an axe 
in the hand of the deceased seems to be a 
doubtful asserlion. Kartar Singh did not 
mention an axe in his first statement, 
which he made to a Magistrate. The de- 
fence witnesses say that the deceased was 
holding the axe in both hands when l.e was 
attacking the accused. Kartar Singh says 
that he:took the snapshot when the deceas- 
ed had an axe in his hand. We should, 
therefore, expect that the axe would appear 
in the photograph, but the photograph 
taken by Kartar Singh does not show auy- 
thing to that effect. Abdur Rahman Khan 
end his servant, the only two reliable 
witnesses in the case, are positive that 
there was no axe in, the hand of 
Arsalla. The axe story is, therefore, an 
after-thought and the allegation that the 
accused fired to disdrm Arsalla of the ase 
has no foundation. 

Then arises the question whether the 
accused fired to frighten the deceased. The 
answer to this argument would be found 
in the statement of the accused, which he 
made to Khalid Khan, Magistrate, on 
June 9, 1936, the very date on which the 
offence was committed. The accused stated 
that the deceased was throwing stones at 
him and that he fired in defence of his 
person. This, in our opimion, conclusively 
shews that the thecry of frightening the 
deceased has been developed later as a de- 
fenee and does not deserve any considera- 
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tion. In the end we will examine the 
argument advanced by the learned Counsel 
that the fact that the pieces of bullet 
which hit the deceased deflected from 
something hard, held by him, takes away 


the act of the accused from the definition 


of murder. We have already held above 
that the accused aid not fire in the air to 
make Arsalla ran away, Rather we have 
found that the accused deliberately fired 
at the deceased. We have also held that 
the deceased had-no axe in his hand. The 
legal position is then clear. The accused 
fired at the deceased with intention of 
causing such bodily injury as is likely to 
cause death. Death was caused. He would 
be ‘responsible for murder under s. 299, 
Indian, Penal Code, irrespective of the fact 
whether the bullet hit the victim directly 
or indirectly. The principle is the same as 
that underlying the Expln.1 to s. 299, 
Indian Penal Code reproduced below : 

“Explanattion—Where death is caused by 
bodily injury, the person who causes such bodily. 
injury shall be deemed to have caused the death, 
although by resorting to proper remedies and 
skilful’ treatment, the death might have been pre- 
vented,” i j 

The accused’ is responsible for causing. 
the death of Arsalla although the death 
may not have occurred if the pieces of 
bullet had not glanced off the stonein the 
direction of the head of the deceased. We 
have made it clear that the accused has 
not been able to make outa case for the 
application of any excepticn laid down in 
the Penal Code -and that his act amounts 
to an offence under s. 302, Indian Penal 
QOode. We, therefore, maintain his convic- 
tion. The lesser séntence of transportation 
for life having already been passed, his 
appeal is dismissed. ` > i 

D. Appeal dismissed. 
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Criminal Procedure Code (Act V ọf 1898), ss. 422, 
439, 495—Notice of appeal to complainant, if necessary 
—Absence of notice—Interference, if called for— 
Complainant, if has right of audience—Acquittal— 
Appeal by private complainant—Interference, if pro- 
per—Penal Code (Act XLV of 1860), s. 498-’Com- 
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person acquitted— Appellate Court finding that another 
person detained girl in hts hoyse—Such person, if 
can be convicted, ake D ar 
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Under s.422, Criminal Procedure Code, notice of 
appeal is not necessary to the complainant and he 
has no right of audience. Although there has been 
a practice in theCentral Provinces to issue notice 
to complainant in certain class of cases and it is 
desirable to do so if he is likely to be’ personally 
affected, the High Oourt will not necessarily inter- 
fere if it is not issued, ‘ 

When the Crown appears, . it is undesirable to 
allow a-complainant or any one else to appear ag 
well. The principle applies with even greater force 
to appeals, especially when s. 122 does mot require 
or even contemplate, the complainant's presence. It 
would beunfortunate to allow private passions and 
prejudices to creep into the conduct of a criminal 
trial, when it can be avoided. It would be even 
more undesirable to leave the matter in two sets of 
hands with a possible conflict of interest, undesir- 
able generally from the broad viewpoint of public 
policy, undesirable also because it would be unfair 
to the accused. Therefore, if the other side ig 
properly Te preaemiofl by thé Orown, not only has the 
complainant no right of audience, but ordinarily he 
should not be allowed to appearat all. 

When the Crown does not only not appeal against, 
acquittal but the Government Advocate states that 
the Local Government didnot want to appeal, even 
if the High Court has power to interfere at the 
instance ofa private prosecutor, the practice ig not 
to interfere, except in exceptional cases. Sherkhan, 
v. Anwarkhan (3), Ma Nyein v. Maung Chit Hpu 
(4) and Kishan Singh v. Emperor (5), relied on, 
President, Municipal Committee, Bilaspur v. Bansi- 
dhar Bani (2), doubted. 


Where the complaint andthe charge state that 
the girl was enticed away from her husband for thg 
purposes cf illicit intercourse with the accused A, 
and accused A has. been acquitted, another person 
who wag found by the Appellate Court fo have 
detained the girl, at his own housa cannot be con- 
victed on a charge which he was not called upon 
to meet. 


Cr. R. App. of the order of the 
Court of the City Magistrate, Nagpur, 
dated December 23, 1935, in Criminal 
Appeal No. 155 of 1935, reversing the order 
of tbe Court of the Honorary Magistrate, 
Second Class, Nagpur, dated November 12, 
1935, in Criminal Case No. 4 of 1935, 


judgment. 
Three persons, Mangya, Shiva and Jalalud- 
din, were prosecuted for an offence under 
s. 498, Indian Penal Code, for taking away, 
enticing or detaining one Musammat Neji, 
wife of the complainant, Kartikram, with 
intent that she might have illicit intercourse 
with the second accused, Shiva. The first 
Gourt acquitted Mangya, and convicted the 
other two. The Appellate Court acquitted 
Shiva, and maintained the conviction. of 
Jalaluddin. ‘the appeal was heard in the 
absence of the complainant Kartikram, and 
he complains that he received no notice, 
although he was entitled to it,-and so argues 
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that the appeal: which proceeded in his 
absence was illegal. - | 
- Section 422 of the Criminal Procedure 
Code’ deals with the question of notice in 
such cases. Under it the -only person apart 
from: the appellant, .who 
notice is the Local Government, or such 
other officer asit may appoint to receive 
#otice on its behalf. It is not clear whether 
notice was issued to the officer so appointed 
in this case. ButI find that he appeared, 
and‘ as the only object of notice is to enable 
him to appear, the matter is not of much 
consequence. So far as the complainant 
is concerned, notice to him is 
necessary, and he has no right of audience. 
Itis true there has been a practice in these 
Provinces toissue notice to the complainant 
in a certain class of cases, and also that it 
is desirable to do so if heis likely to be 
personally affected, as for instance,’ when 
compensation has been awarded to him. 
But Mangalehand v. Mohan (1) which was 


-a case of that kind shows that the High 


Court will not necessarily interfere in 
revision if it is’ not issued even in such 
eases. 000, 

In the present case the other side was, 
properly represented by the Orown, and in 
my opinion when the Crown appears, it is: 
undesirable to allow a complainant or any. 
cne else to appear as well. In facts. 495 
which deals with trials in the first Court 
definitely states that no person other than 
those mentioned in the section should be 
allowed to conduct’ the prosecution without 
express permission. The principle applies 
with even .-greater force to appeals, 
especially when we find that s. 422 does not 
require., or even contemplate the comp- 
lainant’s presence. The interests of the Crown. 
and the. complainant are not always the 
same. Private parties often wish to serve 
their own private ends, and_ criminal 
proceedings are not primarily designéd for- 
that. It would be . unfortunate to allow 
private passions and prejudices. to creep 


? 


into the conduct of a criminal trial, when it. 


can be avoided. It would be even more 
undesirable to leave the matter in two sets 
of hands with a possible conflict of interest, 
undesirable generally from the broad view-. 
point of public policy, undesirable also 
because it would be unfair to the accused. 
Therefore, if the other side is “properly 
represented by the Crown, not only has the’ 
complainant: no: right. of .. audience, bat’ 
ordinarily he should. not „be allowed to 

(1) 14 N L R 13],-47 Ind.: Cas. 4435: AIR. 1917 
Nag. 122; 19 Cr. L J 927. ee ee, Í 
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appear at all. In the. circumstances, I 
decline to interfere on this ground. ae 
As regardsthe merits, 1am asked to set 
aside the order of acquittal, and rémand 
the case to the Appellate Court for a rehear-, 
ing of the appeal. Again it is the comp- 
lainant who asks me to do this. The Crown, 
has not only not appealed against ‘the 
acquittal, but the learned Government 
Advocate, who appeared, stated that the 
Local Government did not want to appeal, 
and the District Magistrate also appears to 
oppose the suggestion. Even if this Court 
has power to interfere in such cases at 
the instance of a private prosecutor, as 
President, Municipal Committee, Bilaspur 
v. Bansidhar Bani (2) holds it has, it has 
certainly not been the practice in this 
Province to do so except in exceptional 
cases: Sherkhan v. Anwarkhan (3). A 
direction to the lower Court to re-hear the 
appeal on the same evidence can only 
mean that in opinion of this Court the 
man ought not tohave been acquitted on that 
evidence and that, as Ma Nyein v. Maung 
Chit Hpu (4) points’ out, is only another way. 
of saying that he ought to have been éonvict= 
ed. It is difficult to see how any lower 
Court could interpret it otherwise. ae 
Their Lordships of the Privy Council 
point out in Kishan Singh v. King-Emperor 
(5) that the High Court has no powér to. 
convert an acquittal into a conviction in 
revision. I confess I find it difficult to see 
how it can have power, in effect, to order 
or permit, a lower Court to do that which it; 
cannot do itself. This is especially so when 
their Lordships quote the Allahabad Court 
with approval at page 731* of the' case I 
have just cited as follows:— if 
“Sheo Darshan Singh was acquitted by the Sessions 
Judge of the offence of murder and we cannot in - 
revision: convert a finding of acquittal into one of 
conviction. The only method-by which it would be 
possible to obtain a conviction of murder would be 
by an appeal by the Government against the ac- 
quittal.” ea wee 
With the utmost respect it seems to‘me 
that President, Municipal Committee, Bilas- 
pur v. Bansidhar Bani (2) will require re- 
(2) 31 N LR 261; 157 Ind. Cas. 781; AIR 1936 
Neg. 40; 36 Gr. L-J 1336; 8 R N 64;'(1936) Cr. Cas, 


(3)23 N.L R 40; 102 Ind. Cas. 219; A7*IR 1927 
Nag. 170; 28 Or, L J 523. as 7 
| (4) TR 538; 120 Ind. Cas. 912; A I` R'1929 Rang. 
321; 31 Cr., L J 186; Ind.-Rul. (1930) Rang. 80. . 
. (5)°50 A722; 111 Ind. Cas, 332; A I R1928 PO 
254; 29 Or. L J 826; 5 O W N 911; 28 L W 308; 
(1938) M WON 749; 29.P L R 575; 330W N 1-48 
O. LJ 397; 30 Bom. L R 1872; 55M L J786; 26 A 
L J-1099; 55 I-A 390 (P O). A 


“*Page of 50 A—[Ed.]— 
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consideration. But I need not go into that 
here, for even. if-.I have the. power to 
interfere, this is not'a case in which Iam . 
prepared . to -exercise it. The Appellate - 
Court has «considered the evidence against 
the accused Shiva carefully and is. not. 
satisfiedthat the case against him has been 
established. Its conclusion is a reasonable , 
one on the facts, and so] am not prepared ~ 
to interfere.. Pee < 

«As. Tegards. the other revision, the.» 
accused Jalaluddin complains, and very: 
rightly, that the Appellate Court has con- 
victed him of a case he was not called 
upon to meet.’ The complaint ‘and the 
charge state that the girl was enticed; 
away from her husband. for the purposes of 

. illicit intercourse with the accused Shiva.. 

The Appellate Court. finds Shiva had- 
nothing to do with the matter, and that: 
Jalaluddin detained the girl at his own 
house for the gratification of his own 
passion. Jalaluddin was not asked to. 
meet this case; nor was he questioned about 
it. So the prejudice to him is obvious, 
especially as the evidence is not enough in. 
my opinion to: warrant any such infer- 
ence.. - 

- All that the learned City- Magistrate 
has based his conclusion on is that the girl 
was found in this man’s house- along with. 
her aunt. who was his mistress. The evi- 
dence shows there are several réoms in the’ 
house, and it.seems to me unlikely that a. 
man would. keep the niece of his mistress in 
his house along with the aunt for immoral 
purposes of hisown. As regards the other 
remark of the Appellate Court that the. 
girl herself admits that. she became pregnant’ 
while im the house of Jalaluddin, that is not! 
what she says.” She.says she: was already: 
pregnant: before she: went there, and that, 
her husband: continued!:to visit her while; 
she was there. The complaint shows that: 
she. was away for something under four: 
months, that.is from July Fs 1934, till two. 
months before December. 22,..1934, when the 
complaint was filed, and there is nothing; 
to indicate when the child was.born. No; 
inference of immorality. can legally bé based: 
on-such evidence. ws , 
‘It is argued that even if the intention. was - 
not: that Jalaluddin-should have intercourse : 
with:the girl, he could still have: detained : 
her there for the pleasure ofthe aécused.: 
Shiva, even though Shiva knew: nothing 
about it. This is not the finding of either 
of the Courts below, and it is notin accord 
with the ordinary course of human conduct. 
lam unable to accept the suggestion. I, 
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therefore, acquit Jalaluddin, and direct: 
that the fine, if-paid, bé refunded: -` 5 


.e, < , ` Appeal dismissed. a 
. |. MADRAS HIGH COURT , 
isis te FullBench = iss: 
» ‘Criminal Revision Case No. 327 ’ 
h Of 1936 PSE 
. - and ns 
Criminal Revision Petition No, 302° < 
of 1936- i 
._. | December 2, 1936 
BeaASLBY, C. J., PANDRANG Row AND ; 
a Kine, JJ. 
In re MUTHU MOOPPAN AND ANOTHER 


_.[ > E > —Accusep—PrritionEeRs `> - 

Criminal Procedure Code (Act V of: 1898), ss. 403, : 
530—Complaint by public servant to Police—Com-. 
plaint to Magistrate—Acquittal for want of proper 
complaint—Subsequent complaint by public servant— 
Plea of autrefois acquit, if can be successfully 
raised. s 5 

A complaint was made by a public servant to the, 
Police under s. 353, Penal Code, whereupon the Police 
filed a charge sheet before the Magistrate who on’ 
the prosecution evidence came to the conclusion that 
a prima facie case was not made out under s. 353, 
but only under s. 186. Accordingly he framed a 
charge under s. 186 and took evidence of the defence. . 
It was contended for the defence that the trial was 
illegal under s. 195 (1) (a), Oriminal Procedure Code, 
there being no complaint by the public servant con- - 
cerned or some other. public servant.to whom he 
was subordinate. ‘This plea was upheld and the 
accused acquitted. The public servant subsequently’ 
filed a complaint and the accused raised the plea of’ 
autrefois acquit: - 

Held, that the prior acquittal was void under, 
s. 530, Criminal Procedure Oode, and hence the, . 
doctrine of autrefois acquit did not apply. ee 

In order to` plead ‘effectually ‘the doctrine of Gus” 
trefois acquit or autrefois convict, it must appear: 
that the-accused has been legally acquitted orf 
legally convicted. Rex v. Marsham (7), relied on. 


„Cr. R.P. under ss. 435° and 439 of Ori” 
minsl Procedure Code, 1898, praying the 
High Court to revise the order of the Court’ 
of the Sub-Magistrate of Perundurai, dated - 
April 2, 1936, and made in C..C. No. 46 of- 
1936. eee NE : 

Burn, J.—(September . .22, 1936).—This 

case should, I think, be posted before a 
Bench: The-previous-acquittal by the Sub-- 
Magistrate, Erode, was not-upon the merits, 
though a charge was framed and defence: 
evidence recorded: . It was based.on the 
ground. that there was no complaint by the- 
public servant or by anyone to whom the. 
public servant was subordinate. In. that 
case it seems’clear that the Sub-Magistrate, : 
Erode, had no jurisdiction to do anything; 

nim Rg Mg oe eee - H kan Ta | 
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all his proceedings were null and void ab 
initio and could not be held to be a ‘trial’ 
barring a second trial under s. 403, Crimi- 
nal Procedure Code, vide, In ve Ravanappa 
Reddi (1). The Sub-Magistrate, Erode, on 
this reasoning was merely wasting paper 
when he wrote out his order of tacquittal; he 
could no more acquit than he could convict. 
This point was not considered in In re 
Ganapathi Bhatta (2). That decision itself 
has been dissented from by the High Court 
of Allahabad [Emperor v. Hussain (3) and 
Sheikh Mohammad Yasin v. King-Emperor 
(4)] and needs re-consideration in view of 
Ravanappa Red di, In re (1). 
` Hencel think this case should be decid- 
ed by a Bench. i 


Order of Reference to a Full Bench 

Mockett and Lakshmana Rao, JJ.— 
‘(October 22, 1936).—The petitioners were 
charged by the Police with an offence 
under s.353, Indian Penal Code, on the 
report of the Revenue Inspector of Modaku- 
richi and they were acquitted after trial on 
the ground that the offence disclosed by the 
evidence was one under s. 186, -Indian 
Penal Code which under s. 195, Criminal 
Procedure Code, cannot be taken cognisance, 
of by any Court except on the complaint 
in writing of the Revenue Inspector, or some 
other public servant to whom he is subor- 
dinate. Tke complaint out of which this 
révision petition arises was then filed by 
the Revenue Inspector and the question for 
decision is whether the previous acquittal 
operates as a bar to the present trial. This 
depends upon the competency of the Court 
which acquitted the petitionersto try the 
offence under s. 186, Indian Penal Code, and 
as pointed out, by our learned brother 
Burn, J., inthe order of reference, there is 
a conflict of authority on the point. The 
decision in In re Ganapathi Bhatta (2) 
which is in favour of the petitioners has 
been expressly dissented from in Ambaji 
Dhakya Katkari v. Emperor (5), Sheikh 
Mohammad Yasin v. King-Emperor (4) and 
Mohendra Nath Saha v. Emperor (6) and 


(1) 55 M 343 (345); 136 Ind. Oas. 779; A I R 1932 
Mad. 253; 35 L W 180; (1931) M W N 1314; 33 Or. L J 
361; (1932) Or. Cag. 182; 62 M LJ 735; Ind: Rul. (1932) 


` (i) 5 Pat, 452; 95 Ind Cas. 929; A I R 1926 Pat, 302; 
7 PLT 383; 27 Cr, L J 849, i 
(5) 52 B 257; 109 Ind. Cas, 481; A I R 1928 Bom, 143; 
30 Bom. E R 3£0; 10 A 1Cr. R 288, 29 Cr. L J 515. 
(6) A TR 1934 Pat. 411; 148 Ind. Oas. 437; (1934) Cr, 
Cas, 882: 15 P L T 554; 35 Or, L J 686;8 R P4787 
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the Calcutta and Allahabad Courts also have 
taken a contrary view. In the circumsian: 
ces we consider it desirable to have an 
authoritative pronouncement on the point. 
We would, therefore, refer the case to a Full 


ry 


Bench. 


Messrs. K. Desikachari and R. Desikan, 
for the Petitioners, l 


The Public Prosecutor, Messrs. . A. Nara- 
simha Ayyar and Parakat Govinda Menon, 
for the Crown. a : 

. “ Opinion 


King, J.—On September 10, 1935, the Res 
venue Inspector of Modakuruchi Firka, 
Coimbatore District, made a complaint to 
the Police under s. 353, Indian Penal Code, 
against two accused, Mari Mooppan and 
Mootha Mooppan. A charge-sheet was filed 
by the Police before the Sub-Magistrate of 
Erode, who after hearing the prosecution 
evidence came to the conclusion that a 
prima facie case was made out not under 
s, 353 but only under s. 186. He thereupon 
framed a charge under that section and 
took the evidence of the defence. When 
the case came to be argued, the plea was 
raised for the accused thatthe trial was 
illegal as s. 193 (1) (a), Criminal Procedura 
Code, enacts that no Gourt shall take cog: 
nisance of an offence unders. 186, Indian 
Penal Code; except upon the complaint of 
the public servant concerned or some other 
public servant to whom he is subordinate. 
The Sub-Magistrate upheld this plea and 
acquitted the aceused. The Revenue 
Inspector thereupon filed his complaint in 
Person before the Courtand the case was 
transferred to the file of the .Sub-Magis- 
trate of Parundurai. The accused petitions 
ed the District Magistrate to withdraw 
the prosecution, urging that having already: 
been acquitted of the offence they could 
not under the provisions of s. 403 (1), 
Criminal Procedure Code, be tried for it 
again. The Districi Magistrate refused to 
withdraw it. They then raised their plea 
of autrefois acquit before the Sub-Magis- 
trate. He, naturally, with the District 
Magistrate's order before him refused to. 
entertain it. The accused have according- 
ly filed this revision petition in the High 
Oourt, and, as there is a conflict of authoris 
ty on the point in issue, the petition has 
been referred to a Full Bench. 

The material portion of s. 403 (1) runs as 
follows: — 

“A person who has once been tried by a Court 
of competent jurisdiction for gn offence, and. ..... 


acquitted of that offence, shall while suchas... cs ce 


3 

1834 
acquittal reniains iñ force, not be liable to be 
tried’ again for the same offence”. 

‘TRé conflict of authority is concerned 
With thé expression “Court of competent 
jurisdictioi”. In Madras it has been Held 
vide; In re Gandpathi Bhatta (2) with refe- 
rehce to the similat expression ‘Competent 
to try’ in sub-s. (4) of s: 403, that it réfers 
only to the character and státus of the tri- 
binal, which méans that a Second Class 
Magistrate likè thé Sub-Magistrale of 
Erodé, is always ‘competent’ to try a 
‘second class casé’ stich as An Offence finder 
8. 186, Indian Pénal Codé. Four other 
High Coutts, on thé other hand, Bombay, 
Caléutta, Allahabad and Patha, také the 
wider viéw that & Court which tries an 
offénder oh a complaint Which it is fòr- 
bidden by the Code to éntertain unless cer- 


tain conditions re satisfied acts without | 


jurisdiction. . 
__I dò Hot thinkit nesessary tö examine 
thése cases, or to come td any final conèlu- 
sion on the meaning of the word ‘compe- 
tént’ jn s. 403. I prefer to approach the 
probleii from a slightly ‘different diréction. 
The aécised inthis case, afte being prdse- 
cuted for an offence, They say they have 
already been acquitted of that offence. Is 
that acquittal valid; does ‘it remain in 
force": has iteverhad any force: can a 
Court take any notice of it ? = 
The answer to these questions is in my 
‘pinion clear and is apparent at once on’ a 
pérusal ofs. 530 of the Code. According to 
that section if any Magistrase ‘not ‘being 
‘erapowéred by Jaw in this behalf’ tries ‘an 
‘offénder, his proteédings-shall be void. The 
Sub-Magistrate of Erode was Géttainly ém- 
powered by s. 28 to try an offence under. 186, 
India Pénal Code, but was he empowered to 
try thesé offenders for this particular offence ? 
Clearly not, for B, 195 prevents him fiom 
taking any notice whatever of the offence 
Until a proper complaint is filed. His trial 
Wah, thexéfore, void. His chargé Was. Void. 
‘His judgment of acquittal was void. There 
is nothing which the ‘accused can compel 
the Court to fecegnise in support of @ plea 
wader 2.4038, 2. ott 
. I accordingly hold that the .ordér öf the 
Sub-Magistrate of Perandurai Tefising to 
drop the proceedings, against the accaééd 
is right, arid would dismiss this petition.’ 
Beasley; C. JI agree. 


Paiidrang Row, J=1 agree and wish 
only to add that the ‘cofclusion we have 
come to is in. consonancé. with the 


rule of English Law on the subject “laid ` 


Skapad RaM d. GiBROR (LAH) 
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déwn in Rex v. Masham (7) by Avory, J. 
a8 follows: os 
“It is clear that iù order to plead sich a plea 
eflectually—cither a pled of autrefois acquit or 
autrefois convict~it must appear that the defendant 
has been legally convicted or legally acquitted, and 
it is laid downin Chitty on Criminal Law, 2nd 
Edition, Vol. 1 pags 455, that ‘the point in discus- 
sion always is whether in fact, the defendant could 
have taken a fatal exception tothe former indict- 
peat for ifhs could, no acquittal will avail 
im,” 
AL, a _ Petition dismissed. 
(7) (1919) 2K B 362; 81 L JK B 957; 107 L T 89; 


WG J P 28i; 28 T DE 39}. 
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LAHORE HIGH GOURT 
Criminal Revision Petition No. 1561 of 1985 
February 7, 1936 

Sxemp, J. ; 
PRABHU RAM—PETITIONER 


ed 


- v. Mohindru Neath. (5), Nilmani Ghatak v. Emperor 


(6), Emperor v. Gurditta (7), Emperor v. Miran Bakhsh 
(8) and Aiská y. Emperor 19), relied òh. AK 
OF. Rev. P: from an order ofthe Sub:Divi- 
eo cree Rupar, dated September 
9, ae NAK 
Mr. Manohar Lal Mehra; for the Peti- 
tinet... : ; 
Mr. R.C. Soni, for thé District Board, and 
Mr. Mohatimad Amin Malik, for thè Crown. 
. Order—Piabhu Ram, petitioner, has 
beéa Convicted under s. 57, Punjab District 
Boards Act, and sentenced to a tine of Rs. 25 
and a continuing fine of Rs. 2 a day until 
the obstitiction “complained of is removed. 
This order was passéd by thé Tehsildar of 
‘upar, Magistraté, 2ad ‘Class, and confirmed 
Ga appeal by the Sub-Divisional Magistirte 
of Rupat. i l a 


544 
_ The complaint was. made by the District 
Board, Ambala, that the ‘petitioner had en- 
croacned on the public road , managed by 
the District Board running from Sarhind to 
,Rupar, thereby infringing’ Regulation 2: of 
the Board published with Punjab Govern- 
-ment Notification No, 26010 in the, Punjab 
’Gazelte, dated August 19, 1931. The penalty 
is given in Regulation 8 in the said noti- 
‘fication. Prabnu Ram contended that the 
land in dispute on which he had built a shop 
didnot belong to the District Board, and 
alleged that ne had bought it from one 
Sadnu Singh by deeds dated December 29 
and 30, 1933. The trial and the Appellate 
‘Magistrates, both of whom inspected the 
_spot, based their convictions on the plan of 
: ‘tne road prepared by Otficers of the Public 
Works Department in the year 1910, a blue 
print of which was handed to the Ofticers of 
the District Board when the road was trans- 
jerred from the Public Works Department 
to the District Board. That plan shows the 
-road as 57 feet wide ut mile-stone 15 which 
is close to the spot in question. 
‘trates found. that the edge of the peti- 


- tioner’s shop was only about 24 feet from the . 


‘ centre of the road instead of about 28 feet 
_ as it ought to be. ln addition to the map, 
the Magistrates relied on applications sub- 
mitted by Jati Ram and Kartar Chand in 
the year 1932 seeking. the plot in question 
sun lease from the District Board. Jati Ram 
and Kartar Chand are the sons of Prabhu 
- Ram, petitioner: Further, in December 
1932, Jati Ram and Ram Fartab (the peti- 
' tioner in petition No. 1577 of 1989) executed 
an agreement to pay rent to the District 
“ Boara for the plot of the land now in dis- 
pute and: the adjacent plot in dispuie 1D 
Ram Partap’s case. The’ petitioner's Coun- 
sel urged that the Sub-Divisional Magistrate 
‘ had found that the map was not reliable.- I 
do not agree with this argument. ‘The Sub- 
Divisional Magistrate's finding is based on 
the width of the road as drawn on the blue 
“print, which may possibly be slightly out of 
_ scale and on a pardonable misreading of the 
‘figure at the loth mile-stone. It is actually 
. 5y feet and-not :59 feet as the. Magistrate 
thought. ‘Lhe Magistrate found that the 
widtn of the ‘road at the shop of Prabhu 
Rani should be about 56 teet. Ib is snown 
on the plan as 57 feet. This is sufficiently 
accurate, ; A 
in my opinion, the plan which is signed 
by the Executive Engineer and Sub-Divi- 
. sional Officer, of the Public Works 
“Department . in | the. year 1910 must 
“be presumed to be accurate under s: 83, 
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Evidence Act, and .the measurements 
thereon are admissible under s. 36 of the 
Act. The blue print is secondary evidence 
under s. 63 (2). It was also contended by 
‘the petitioner's Counsel that the admissions 
. of Prabhu Ram's sons did not bind him. 
. This is correct. The legal position as to the 
- applications of 1932 and the lease is that 
these are transactions whereby the right of 
“the District Board to the iand was recognized, 
and as sucn, are admissible under s 13, 
_ Evidence Act. The distinction is of, little 
practical importance in this case. . The peti- 
- tioner. was, therefure, rightly convicted. But 
the order of-a continuing. fine is illegal. 
Tais has been repeatedly ‘laid down, but as 
reasons have never been given in detailin 
published judgments of this Court, ib will be 
well tojstate them. Regulation & of the 
District Board Notification No. 26010, dated 
August 21, 1931, runs as follows.: 


-“¥, Any person who commits a breach of any of théss 
regulations shall; on conviction by a Magistrate, be 


punishable with ‘fine’ which: may extend: to 
- Rs. 50 and, if .the breach, if a continuing 
breach, with further fine which may extend 


to five rupees for every day after the first during 
which such breach continues, and in default of pay- 
ment of fine with simple imprisonment for a term 
which may extend to eight days.” - Pe ye teh 
In Queen-Empress v. Verammal: (1), Best, 
, J., heid that a further fine under the. Dis- 


, trict:Municipalities Act could not be imposed 


prospectively. In In re Limbaji Tulsiram, 
(2), à Division Bench set aside the future 
continuing fine imposed in a case under 
s. 471, Bombay Municipal Act, which: is 
similar to Regulation 8 and said;  .. 7: 
“Clearly this necessitates a separate prosecutionfor 
a distinct offence—a prosecution in which a charge 
must be laid fora specific contravention for a specific 
number of: days, and for which charge, if proved, the 
- Magistrate is to imposs a daily fine of an amount 
which is left to him in his discretion to determine. 
- The orders in the present cases are bad as being 
convictions and punishments for offences which the 
accused persons had not committed; and with which 
they were not and could not have been charged’ at 
the time thé sentences’ were passed.. The effect-of 
‘such orders would be to deprive the accused persons 
of the opportunity to deny the commission of ‘the 
offence or plead extenuating circumstances, and to 
take dway from the Magistrate, who might have 
afterwards to levy the fine, the discretionary power 
vested in him by law to determine the amount ‘that 
should be inflicted after investigation of the case. ™” 
ln Emperor v. Vazir Ahmed (3), in,a 
similar case, it was said in the referring 
order that tne order for the payment of ‘the 
daily tine was illegal, inasmuch as it wasan 
adjudication in.respect of an offence. which 
had not been committed when the order was 
passed. -From this it would appear that the 
(1) 16 M 230; 1 Weir 733, bg 
(2) 22 B 766. his 
| (3)24 A 309; A W N 1902, 70. f 7 


y ae 
fa oo 
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tat j rf ; taha kó Transferee, whether should make fresh application 
Municip al Board, 7 they want t 2 r vo the for pahaba A, representative, whether entitled 
appl leant subjectec to a daily fine ge Per- to continue pending execution application, 
sisting in his omission to comply with the A pending execution application does not abate 
condition .of the permission, wlll have to by reason of the death of kan So In Soe 
: x : , $na circumstances s. 146, Civil Procedure Uode, wou 
wait for Pa reasonable Mme, S me appeer to indicate that the continuation of proceed- 
stitute a fresh prosecution wi 1 this Object. ings which was open to the deceased decree-holder, 
In Amir Hasan Khan v. Emperor (4), it wa8 “is also open “to the person claiming under him. 
said; . ; ee * Order XXI,r. 16, no doubt lays down’ that the 
_ “The liability to a.daily fine in the event ofa con- transferee of a decree may. apply for its execution to 
tinuing breach has been imposzd by the Legislature the Court which passed it, which should not be 
in order that a person contumaciously disobeying an “interpreted as‘implying that he must make a regu- 
order ‘lawfully issued by a Municipal Board may not lar and fresh application for execution. Order XXI, 
claim to have purged his offence ‘once and’ for all T. 16, primarily applies in the case where no execu- 
by payment of the fine imposed upon him for n&glect ‘tion application is already pending, in which case 
or refusal to comply with the said order. Theliabi- . ven the original decree-holder can only seek for 
‘lity will require to be enforced, as often as the Munici- . execution by an application, Section 146, Civil Pro- 
pal Board may consider necessary, by -institution of -Ccedure “Code, refers; not only to applications 
a second prosecution, in which the questions forcon- made but, also to proceedings waich may be taken, 
sideration will be, how many days have elapsed from In a cage ofthis nature the decree-holder has the 
the date,of the first conviction under the same section ‘ight to proceed with his pending application, and 
during which the offender is proved to have persisted 8. 416 gives authorily for the personclaiming under 
in the offence, and, secondly, the appropriate amount ‘him to do the same. It is true that s. 146 is qualiti- 
‘of the daily fine to be imposed under the circumstances €d by the words “save as otherwise. provided by this 
of the case, subject to the prescribed maximum of "Vode", but there being no express provision of the 
eS T i Sapoliontion spay che cea e ames tnlder Uae 
; . . application upon eath of the decree-holder, this 
of pal d ne nn = ieee 6 ok proviso does not prevent s, 146 being applied tocon- 


g A A tinuation of pending execution application. Bad); 
„also in. point; and the principle has been fol- Nath v. Ram Bharos (1), dissented trom. Venkata- 
i 


lowed in the Chief Court in Hmperor v. Gur- chalam Chetty Te Rámasewami (7), followed. 

ditta (7), Emperor v. Miran Bakhsh (8) ` [Caselaw referred to] 7 
= 9) ne nee who pee aa . Q.A. against an order of the Sub-Judge, 
erin laid particular stress on the possi- 156 Class, P kenak. oe Apati 1936. ; 
bility, that on a second Prosecation an ac- | Kang ee he Apel coe chat 
cused person though gu ilty might be able ` Mr, Abdulrab Nishtar for the ‘Res è 
ki plead extenuating ‘circumstances. For | dents ; ; 4 P : 
,thesé.reasons, while maintaining the con- to f > 4 ‘ 
these. Teasons. wi pared Judgment.—Musammat- Amiul resh 
;Vietion and the fine of Rs. 25, 1 must accept , qisq during the pendency of en applies 
-the revibio ra Tar Bs to set aside the order, tion for execution of a decree against the 
poeng a future fine of Ks. 2 a day. > : -'respondents. Before her death she trais- 


VON -Revision parly allowe d.” terred tne decree to Amir Bakhsh, deceas- 
È. (4)"40 A 569 at p. 570, 46 Ind. Cas. 150; A I R1918 


j { A a ed, whois now represented by the appel- 
ie E E 9 694,16 A LJ 527. f `. lants. Amir” Bakhsh applied for substitu- 
“(6) 37 C 67l; 7 Ind. Oas. 931; 11 Or. L J540. | | tion of his name for that of the decree- 
(7) 13 P R1903 Cr. : . >  -holderin order to continue the, execution 

ta (819 P R 1903 Cr; 1 Cr. L J 1093. ` 


; ; ` proceedings, and itmay be noted. that the 
gy ar cre ian wie Blt bah. executing Court was the same Court which 
ie ees ; E SHa Me “had passed the decree. T'he executing 


ipa pos _ s+ Court held -on the authority of a Fail 
U Ye OT GN ; Bench decision of the. Allahabad Hign 

PESHAWAR JUDICIAL COMMIS: ~“ ~ Court ; reported as; Baij Nath v. Ram 
: .. . SIONER'S COURT x Bharvs (1). that the. transteree could not 


«- ©" Ojvil Appeal No. 120-03 of 1934 ~“ 
October 10, 1936 
MIDDLETON, J. O. 

Musammat WAZIR JAN AND OTABRS— 


continué the original execution proceedings, 
‘but must put-in a fresh application for exe- 
, Gution, and accordingly consigned the pro- 
, ceedings, to thé record, room: Against this 


DECREE-HOLDERS—APPELLANTS -order une heirs of ‘Amir Bakhsh appeal. 
versus The: point involved.in the-appeal is one in 

GHULAM HUSSAN AND 0THERS— which the Allahabad ruling cited ‘thougo 
RESPONDENTS. “followéd in Lucknow) is opposed to degi- 


Civil Procedure Code (Act V of 1908), O. XXI, ate FR : ae oe “4 A < 
T, 16, s. 146—Death of decree-holder pending applica- `° (1) AIR 1927 All: 165; 104 Ind, Oas. 116/49 A-509; 
tion for execution—Transfer of decree before death—= -25 A LJ 249(F B) Pe C CA 
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sions of the High Courts of Bombay, 
Calcutta, Madras, Patna and of the Judi- 
cial Commissioner’s Court of Sind. The 
executing Court noted some of the rulings 
of those Courts, but followed the Allahabad 
ruling -on the ground that it was the only 
ruling of a Full Bench which had come to 
‘its notice. 5 

“The following rulings may be referred 
to as authority for the continuance of a 
pending execution application by a trans- 
faree df the decree-holder: Kacharbhai v. 
Kacharbhai (2), Sailindra Nath v. Surendra 
Nath (3), Akhoy Kumar v. Surendra Lal 
(4), Jagat Tarini Dasi v. Rakhal. Chandra 
3 Tnd. Cas. 324 (5), Dwar Bukhsh v: Phatik 
Jali (6', Venkatachalam Chetty v. Ramas- 
wami (7), Gulab Koer v. Syed Jafer (8), 
Bhagwanta Koer v. Zamir Ahmad (9) and 
iShowkomal v. Nichumal (10). It will be 
noticed that these include a Full Bench rul- 
ing of the Madras High Oourt reported as 
Venkatachalam Chetty v. Ramuaswami (7). 
Ia that Full Bench, tuling the piévious 
case-law. on the pointnow in dispute was 
discussed at great-leng:h by Madhavan 
Nair, J. who noticed the Allahabad decision 
but was unable tofollow it and came to 
the finding that the legal representative of 
a decree-holder who died during the pen- 
dency of an execution petition filed by him 
can be substituted in his place in the exe- 
cution petition and be allowed to continue 
it, The discussion was supplemented by 
further arguments by. Jackson, J. who 
agreed in the proposition, whilst Ourgenven, 
J., though disagreeing with the ratio deci- 
dendi, concurred in the finding mainly on. 
the ground of stare decisis. The point does 
not appear to have been contested before 
in this Court, though in Civil Appeal No. 52 
of 1935, decided by me on June 18, 
1935, Balmokand v. Gobind. Ram (11), 


$ R 1931Bom. 423; 134 Ind. Cas. 720; 33 Bom 
ue aia; Ind. Rul. (1931) Bom. 528. nE 
(3) A I R1930 Cal 6l4; 129 Ind. Oas 572; 34 O 
WN 437;57 O 1137; Ind. Rul. 4931) Cal, 220. 
(4) ATR 1926.Cal. 957; 96 Ind. Cas. 378; 300 W 
NA Ind, Gas, 324:14 OW N 158; 10 OL 7 896. 
(6) 25 O 250: 30 WN 222. KAN 
(JAIR 1932 Mad. 73; 135 Ind. Cas, 561; | 
- 39; 62 ML J1; 31L, W 886; (131) M W N 1209; 
Jnd: Rul. (19329) Mad. 145 (F B) | | 
(8) Al ary Pat. 180; 62 Ind. Cas. 30;2P L T 
a ea 1924 Pat. 576; 78 Ind. Oas, 766; 3 Pat, 
596: 51. , 
ak Pe 1930 Sind 283; 123 Ind. Oas. 303;21 S 
LB 195, Ind, Ral. (1930) Sind 111 
(11) 161 Ind, Cas, 204; A 
Posh. 163, : 
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execution proceedings taken out by a dec- 
Tee-holder were continued by his heirs with . 
the approval of the Court. 

As pointed out in the Madras case refer- 
red to above, their Lordships of the Privy 
Council have accepted the proposition that 
apénding execution application does not 
abate by reason of the deathof the decrees 
holder. In these circumstances s. 146, 
Civil Procedure Code, would appear to in+ 
dicaté that the continuation of proceedings 
whith was open to the deceased decree-hold- 
er, 48 also open to the person claiming 
under him. Order XXI, r. 16, no doubtlays 
down that the transferee of a deéreé may 
apply for its éxecution to the Court which 
passed it, which has been interpreted by the 


‘Allahabad Court as implying that be must 


make a regular and fresh application for 
execution. It appears tome that O. XXI, 


X. 16, primarily applies in the case wherd 


no execution application is already pend 
ing, in which case even the original deéree- 
holder can only seek for exécution by an 
application. Section 146, Civil Procedure 
Oode, however, refers not only to applica 
tions made but also to proceedings which 
may be taken. In a cass of this nature thé 
decree-holder has the right to proceed With 
his pending application, and it appears to 
me that 5. 146 gives authority for the.per+ 
son claiming under him to do the same. 
It. is true that s. 146 is qualified by the 
words “save as otherwise provided by this 
Code," but there being no express provision 
of the Code regarding continuaice of pend- 
ing execution application upon “the death 
of the decree-holder, I am unable to con- 
sider that this proviso prevents s. 146 
being applied in the present circumstances, 
Adopting the finding arrived at in the 
Madras judgment quoted above, I accept 
the. appeal with costs and direct that the 
pending execution. application ‘be céntinu- 
ed. This appellate order in-no way implies 
any finding as to the validity of the transfer 
by the deceased decree-holder in favour of 
Amir Bakhsh. Pleader's fee Rs. 50. 


D. _ _ Appeal allowed. 


1937 ne 
. NAGPUR HIGH COURT 

. First Civil Appeal No. 25 of 1936 

ans February 12, 1936 

Boss, J. 
SHEIKH RAHMAN—APPELLANT 
3 versus. 

BALCHAND AND OTHERS — RESPONDENTS 

Court Fees Act (VII of 1870), s: 7 (ix), Sch. T, 
Art. 1,'as amended by C. P. Court Fees Amendment: 
Act, 1935-—‘Suit’, whether includes ‘appeal —Mort- 
gage—Claim for redemption or foreclosure or 
enforcement; by. conditional sale—Value of suit; how 
fixed—-Court-fees—Dispute in eppeal-as regards. price 
fixed for redemption~Art.1, Sch. I, applicability 
—Court-fees to be paid in appeal—Claim for fujure 
interest—Court-fees payable. 

: The expression ‘suits’ used in cl. (iz) of s. 7, Court 
Fees Act, means ‘appeals' as well, Dhirajsingh. v. 
Rajaram (6), partly approved. Onkar v. Lakmi- 
chand (1), Reference under Court Feés Act (2), Prag. 
v. Bhagwan Din (3), Raghubir Prasad v, Shankar 
Bakhsh Singh (4) and Nepal Rat v. Debi: Prasad (5), 
dissented from. 

In-a suit for redemption or for foreclosure or for 
enforcement of' a, mortgage by conditional sale, a 
claim cannot be. valued, but en artificial-value has 
to be fixed, as in s.. 7 (ix), and the value so fixed cannot 
vary but must remain constant through all the 
stages of the litigation. Dhirajsingh v. Rajaram 
(6), Reference under Court Fees Act, s.5 (8) and 
_Pirbhu Narain Singh v. Sita Ram (9), approved. . 

In the caso of a mortgage, where the right to 
redeem or foreclose is challenged, amount of court- 
fee payable in appeal is provided for in s. 7 (iz), 


for ‘suit’ there includes ‘appeal’, and so court-fees__ 


have to be paid in accordance with its provisions, 
But when none of these is, challenged, then -the 
„matter is not ‘otherwise provided for’ in the Act, 
and so the fees must be paid ad valorem on the 
value of the subject-matter in appeal. Onkar v. 
Lakmichand (|), referred to. 

The principle. is well settled that court-fees are- 
leviable. on sums which can be ageertained with 
certainty, but not, on those which cannot. -Conse-. 
quently, as a general rule, court-fees on a, plaint 
are payable on interest. claimed up to date of suit, 
but not, beyond. If, however, the. suit is dismiss- 
ed, and the plaintif still wants: future interest in 
appeal, he must pay court-fees on, the amount he- 
claims: up to the date on which he files the appeal, 
but not: beyond. Jamuna Bat v. Ramiahal Raut- 
(10) and Bhawani Prasad: v. Kutub-uwn-nissa. Bibi- 
ad i, referred to. 


Mr. R. N. Choudhury, R. B., for the Ape. 
pellant. 


. ORDER,—The office raises an objection 
in this. case that the memorandum- of 
appeal has not. been properly stamped: 
The suit. is to enforce a mortgage by 
conditional sale. The principal amount 
secured on the mortgage was Rs. 3,900; 
and the claim is for Rs. 9,539-11 0. The- 
lower Court decreed thissum, and’ added 
interest. to it. from the date of suit to 
the date fixed by it for payment, thus. 
bringing the- decretal amount- up, to 
Rs. 10,360, exclusive of costs. In appeal 
the first defendant, who claima: through: 
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the . mortgagor does not Challenge the 
mortgage, but only the amount fixed for 
redemption. He admits his liability for 
Rs. 4,974-12-3, and wants the amount of 
the decree against him to be reduced 
accordingly. He has paid court-fees on 
Rs. 4,564 14-9 which is the difference 
between the amount claimed in the: 
plaint and the amount he admits. The 
office claim he should pay on Rs. 5,385-3 9, 
that is. on the difference between the 
amount decreed and the amount admitted. 
So far as the plaint is concerned, the 
matter comes under s.. 7 (ix) of the Oourt 
Fees Act as. amended by the C. P. Court 
Fees Amendment Act of 1935. The only 
difference that the amendment makes is 
that now, in suite by a mortgagee against 
the owner of the equity of redemption, 
court-fees must be paid- on the amount 
claimed as due:on the date of presenting 
the plaint, and not on the principal amount 
as before. But the old difficulty about . 
interpretation still remains: is the value 
to .remain unchanged throughout the en- 
tire litigation, or are different considera- 
tions. to. prevail in appeal? ‘Lhe old rub 


‘ings which deal with this matter are still 


relevant. 

The expression used in cl. (ix) is “suits.” 
Can ihis mean “appeals''as well? Ths 
question is:not free from difficulty; and 
the- Courts have differed on it: But om 
the whole. I incline to the view- that it 
does, not however without considerable 
difdenċe, for I am aware there is autho- 
rity against it, and nothing that I have 
been able to tind in favour ofmy parti» 
cular point of view. Onkar:y. Lakmichand. 
(1), Reference under Court Fees Act (2). 
Prag v.. Bhagwan Din (3), Raghubir Prasad 
v. Shankar Bakhsh Singh (4) and Nepal 
Rai.v. Debi Prasad. (5) are all against this- 
view. With the utmost respect, I find. 
myself unable to agree with them, al- 
though. in. the end I arrive at.the same 
result- but by different means.. 

Sections. 7 (iv), 8, 12 G) I3 and 17. 
deal specifically with. appeals: and some 
of them, also with plaints. This fact has -. 
led the learned. Judges in those. cases 
to conclude. that original: suits and ap- 
peals have been dealt. with separately in. 

(1) EN L R 130; 3 Ind. Cas. 920. 

(2). (1870):29 M 367; 16-M L J.237. 

(3) 47- A 926 at p. 929; 88 Ind, Oas, 888: A TR 1925 
All. 73L R 6 A 457 Civ; 23 A L J853, 

(4) 36'A 40; 21 Ind. Cas, 723; A.I R.1914 AIL 52); 
LLALBSOWUCB). - 

9 27 A 447 at p. 449, 2 ALJ 105; A W. N. 19035. 
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the Act, and so when Art.-1 to Sch. I, 
speaks of “appeals not otherwise provided 


for” and s. 7:iz) only of “suits,” they - 


conclude that the Act must be taken to 
mean what it says, and cannot be con- 
strued to mean an appeal when it only 
speaks of a suit. It is these very facts 
which lead me tothe oppcsite conclusion. 


Section 7 deals throughout with “suits” | 
except in cl. (ic), and there it states that- 


in the “suits” therein mentioned the 
value shall be “according to the amount 
at which the relief sought jis valued in 
the plaint or memorandum of appeal.” 
It is clear that here, at any rate, the ex- 
pression “suit” contemplates both the ori- 
ginal and tke appellate stages of a liti- 
gation, and in accordance with the ordinary 
rules of construction the sume word should 
be construed in the same way through- 
outthe Act, certainly throughout the same 
section, unless the context indicates fome- 
thing different. Articles 4, 5 and 17 to 
Sch. II, are tothe same effect, each speaks 
of a “plaint or memorandum of appeal” 
in a “suit.” Therefcre in my opinion 
these considerations, so far from pointing 
to an intention inthe legislature to con- 
tine the word “suit” to the original, stages 
in the trial Court, indicate just the op- 
posite: the word has been used to cover 
the entire litigation from its beginning 
to the end. _Tothat extent I agree with 
Stanyon, A.J.C.,in Dhirajsingh v. Raja- 
ram (6), but here again I do not accept 
his reasoning. _ 

But that does not help the appellant, 
for 8. 7 does not stand hy itself. The 
charging section is s. 6. It states that with 
certain exceptions, which do not apply 
here, no document of any kind specitied 
as chargeable in the first or second sche- 
dules to the Act. shall be filed, accepted 
or recorded in any Court of Justice, unless 
the fees specified in the frst or second 
schedules has been paid on it. Article 1, 
therefore, fixes not merely a precentage 
or scale, as Dhirajsingh v. Rejaram (6), 
says it does, but tLe actual amount 
leviable; and it taxes the document ‘ad 
valorem in eccordance with the smount 
or value of tLe ‘subject-matter’ in dispute, 
unless tke matter has been “otherwise 
- provided for” in ike Act. Even Dhiraj- 
singh vi Rajaram (6)° dces not negative 
the pcsition that the court-fees payable 
in appeal and in the first Court need 
not always be the same in these cases: 


(©) @ NPR 164; 8 Ind, Cas, 1125, 
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see Wasudeo v. Dayaram .(7) In my 
opinion those are the real key words to 
the solution of this problem, and the words 
“plaint or memorandum of appeal” in 
column. (1) really indicate that the subject- 
matter in appeal, and in the original 
Court, may be different, 

Now what is the “subjeci-matter” ina 


mortgage suit? Obviously it must vary | 


in different cases. When the mortgagor 
seeks to redeem, the subject matter is 


not the value of the preperty, for it is - 


already his, at least it is his so far as.. 


the equity of redemption is concerned, 
and. yet it is the property he wants. 
Reference under Court Fees Act, s. 5-(8) 
and Pirbhu Narain Singh v. Sita Ram (9), 
decide that a claim of this kind cannot 
be valued, and so conclude that an“ arti- 


ficial value had to be fixed in s.7 (iz). > 


So also in a suit for foreclosure, or to 
enforce a mortgage by conditional sale. 


There again, an artificial valuation has _ 


been fixed, and I 
Stanyen, A.J.C. in Dhirajsingh v. Raja» 


ram (6) that this cannot vary, but must . 


remain constant throughout all stages of 
the litigation, because the word “suit” in 
cl. (ix) covers both the claim in the 


fully agree with ` 


original Court, as wellas thatin appeal.. . 


In neither case can court-fees be charged 
ad valorem under Art. 1, for both the 
plaint and the memorandum of appeal 


have been “otherwise provided for” and . 


so court-fees must be computed in aceord- 


ance with cl. (iz). But cl. (ix) deals ` 


cnly with those casesand noothers. | 
What then isto happen, when in an 


appeal neitherthe mortgagor nor the mort~ - 


gagee challenges 
redeem, or the right to sell or foreclose, 


either the right to ’ 


as the casé may be, but only the amount:. ; 


. of the price fixed for redemption? Such 


a relief is neither for foreclosure, nor for 
sale, nor is it for redemption, those are 
all admitted, the only dispute is with 
reference to the difference between the 
amount fixed in the lower Court, and the 
amount claimed in appeal. 
does not eccme under cl. (ix) as is ex- 


plained in Onkar v. Lakmichand (1), nor : 


dees it fall under any other provision in 
It is, therefore, not ‘otherwise 


provided for,” and so court-fecs must be 


paid on ike memorandum of appeal in. - 


accordance with Art. 1, Sch. L 
is difficulty in ascertaining the 
(D 11N LR 83 at p. 84; 29 Ind, Cas. 60}; A I R 
1915 Nag. 48. 
(8) 14 M 480 at p. 484. 
(8) 13 A 94; A W N 1890, 231. 
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amount - 
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sum, and sə court-fee must 
valorem on that sum. 

The correct process of reasoning is really 
this; one looks to ths charging section, 
8. 6 first, for that authorises ths levy 
of the fee. There we are referred to the 
schedules. Article 1 of Sch. (I) deals 
with a memorandum of appeal, and directs 
that unless it is otherwise provided for, 
court-fees must ba paid ad valorem on 
the value of the subject-matter is dispute, 
In the ‘cass of appeals, that can only mean 
the dispute in appeal. In the case of a 
mortgage, where the right to redeem or 
foreclose is challenged, that is provided 
for in s.7 (ix), for “suit” there includes 
“appeal”; and so court-fees have to be 
Paid in accordance with its provisions. 
But when none of these is challenged, 
then the matter is not “otherwise pro- 
vided for” in the Act, and so the fees 
must be paid ad valorem on the value 
of the subject-matter in appeal. 

Another question also arises with resp2ct 
to future interest. The amount ‘claimed 
at the date of the suil was Rs. 9,539 11-0, 
and naturally this did not include futura 
interest. That was awarded by the lower 
Court from tke data of suit till the date 
fixed by it for redemption, and com2s to 
Rs. 820-5-0. The appellant claims that he 
need not pay court-fees on this, especially 
as he does not dispute the plainttff's 
right to future interest. : 


be paid ad 


I have not been referred toany case. 
that is directly in point. But the princi-: 


ple is well settled that court-fees are 


leviable on sums which can be ascertained ` 


with certainty, but not on those which 
cannot. Consequently, as a general rule, 
court-fees on a plaint are payable on 
interest claimed up to date of suit, but 
hot beyond. If, however, the suit is 
dismissed, ani the plaintif still wants 
future interest in appeal, he must Pay 
court-fees on the amount he claims up 
to the date on waich he files the appeal, 
but again, not beyond. There may be 
‘an. exception in certain mortgage appea!s 
“because of s.7 (ix). I express no opinion 
‘about that, asthe pointis not before me 
“but the general rule is clear. In fact, 
“the learned Judges in Jamuna Bai v. Rim- 
tahal Raut (10) g> much further, and 
kold. that an Appellate Court ought not 
‘to incorporate the amount awarded as 
‘future interest in i's decree, unless. and 


$87; 32 LT 790 
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(10) 1 Pat. 19; 77 Ind, Cag, 1039; AI R 1922 Pat. 
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until the memorandum of ‘appeal. has, 
been amended to include it, and the 
necessary court fee duly paid. They also 
say that in any case the. decree cannot 
be executed so far as this extra sum is 
concerned, until court-fees have been paid 
on it. Bhawani Prasad v. Kutub-un-nissa 
Bibi (11) does not go as far as that, 
but the learned Judges there demanded 
a court-fee of Rs. 10 under Art. 17 (vi) 
of Sch. If; the fasts, however, were a 
little different. 

The object of the appeal before me 
is to lessen. the burden imposed on the - 
appellant bythe decree The sum fixed 
in it is definite. Because of the addi- 
tion of future interest, the value of the 
subject matter in dispute is more than it 
was in the first Court. Once it is accepted 
that s. 7 fix) does not app!y, then the 
general rule in Art. 1, Sch. I, becomes 
applicable. There is no point in the 
appellant saying that he does not dispute 
the morigagee’s right to future interest, 
because he wants the decree reduced by 
a sum which is capable of exact cal- 
culation, and which he himself names. He 
must, therefore, pay court-fees on it what- 
ever his reasons for seeking the reduc- 
tion may be. 

- It follows the office is right, and that 
court-fees mist be paid on Rs. 5,385-3 9.: 
The deficiensy must be made good within « 
fifteen days. $ 


D. Order accordingly. 
(11) 27 A 559; 2 A L J 263; A W N 1905, 81, 
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MATA DIN alias MATAI— APPELLANT 
_ Versus 

EMPEROR—COMPLAINANT— RESPONDENT 

Criminal trial—Motive—Absence of adequate 
motive—Evidence not adequate and leading Court to 
doubt accused's part in crime—Inadequacy of mcttve,- 
af important —B.ood-stains —Presence of . slight tlood~ 
stains on villager’s clothing—Evidentiary value of. 

Absənce of motivə or the existence of an “inade-. 
quate motive is a matter of comparative’ unimports 
ance, where there exists absolutely cogent evid :ncet 
that a crime has, in fact, been committed by a cer- 
tain person. But where there is no adequate evi- 
dence and on tlie evidence that is led the Vourt en- 
tertains serious doubt as to the accused’s complisity. 
in the crime, the absence of any- adequate motive for ;; 
the crime becomes a matter of some importance. ., . 

From ths mere presence of slight blood-staing | 

pon” 4 villagers dhott which may be there in’ thg 
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ordinary course of neturé, no damning conclusion 
should be drawn against him, 


Cr. A. against the order of the Addition- 
n udge of Kheri, dated December 4, 

Mr. S.C. Dass, for the Appellant. 

The Government Advocate, for the Crown. 


Judgment.—These are appeals by two 
men, Matai (alias Mata Din cea 30, 
and Gaya Din, aged 30, both Ahirs by caste, 
who have been convicted by the learned 
Additional Sessions Judge of Kheri of an 
offence punishable under s. 302, Indian 
Penal Code and have been sentenced, sub- 
ject to the confirmation of this Court, to 
death. The reference in that connection 
is before us along with the appeals. 

The appellants are said to have murder- 
ed one Mansa Din, a sunar, on the night 
of August 15-16, 1936, at a vil- 
lage called Angnepurwa, 
bihar Police Circle. 
days prior tu the occurrence some cattle 
belonging toone Ram Singh, a Zilledar 
of the Mahewa estate, grazed on the crops 
of one Mahadeo. The appellant Matai used 
to take those cattle out to graze. On Maha- 
deo's complaining to the Zilledar, the 
latter promised to compensate him. Later 
on, in the course of that same day, the 
two appellants, who are brothers-in-law, 
are said to have gone to Mahadeo, and 


asked him to go with ‘them to 
have his loss assessed but he dec- 


lined to go with them. Thereupon t 
abused and threatened him. Maries Dey 
the deceased man, is said at that stage 
to have taken a hand in the dispute, and 
to have declined to allow Mahadeo to be 
beaten. Matai is said then tohave remark- 
ed to Mansa Din that he was being over- 
zealous on behalf cf“barhais” (Mahadeo 
is a barhai) and that he would be killed. 
The above details appear primarily in tke 
evidence of Mahadeo, who was the first pro- 
secution witness in the case, but corrobo- 
rative evidence was also given as to the 
occurrences on that day by Mangre, dhobi, 
P. W. No. 2; Jagan Murao, P. W. No. 3 
and Ram Bhajan, theson of the deceased 
man P. W. No. 4. As to ihe fact of that dis- 
pute, no particular questicn was raised 
before us by the learned Counsel fcr the 
appellants. ANG 
` Mansa Din’s murder tock place 8or 10 
days later. Heis saidto have been sleep- 
ing that night on a bed along with his 
son, Ram Bhajan,a boy of 15.Rem Bhajan 
says that he was awakened by his fatker's 
pries, and saw the appellant Matai striking 
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his father with a “banka”, {while Gaya Dia 
held him. The boy says thathe got off the 
bed and shouted for help, but on Matai's 
threatening to kill him he was frightened, 
and thereafter kept quiet. In response to 
his first cry, however, Sheo Narain, Maha- 
deo, Mangre, and Jagan came on the scene. 
Sheo Narain is P. No. 5 and is the 
younger brother of the deceased man, 
Mansa Din. On the approach of these men,, 
Ram Bhajan says, the appellants took to 
their heels. The boy says that a lantern 
wis burning near the scene of the occur- 
rence, and by the light of it he clearly 
recognised his father’s assailants. After 
they had decamped, the boy went with a 
chaukidar to the Phulbihar Police Station 
about six miles away, and made-the re- 
port (Ex. 1) some time after 6 A. m. on 
August 16. In that report he named the 
two appellants as his father’s assailants, 
and he also made reference to the dispute 
that had taken place between them and 
his father 8 or 10 days previously. 

In support of the evidenceof Ram Bhajan, 
Mahadec, Mangre, Jagan, and Sheo Narain 
gave -evidence. Mahadeo said that he was, 
sleeping in his courtyard, and heard the 
cries for help at about midnight. This 
Wiiness’s house, according to the evidence 
of the Investigating Officer, is 27 or 28 paces 
from the place where Mansa Din and Ram 
Bhajan are said to have been sleeping, 
this witness's house is shown by the plan 
to be to the south-west of that point. He 
says that he ran to the assistance of Mansa 
Din and Ram Bhajan, meeting Sheo Narain 
on the way. He says that he saw the two 
appellants from a distance of 4 or 5 ‘kasis’ 
(8 or 10 yards), running away, at first he 
said that they ran towards the north, and 
afterwards he said they ran ‘from the east 
towards the north” (Purab se utter taraf) be 
said he didnot pursue them nordid any- 
body else. 

Mangre’s house is shown in the plan to 
be to the north-west of the scene of the 
eccurrence, and according to the Investi- 
gating Officer it is about 35 paces from 
the scene of the occurrence. He also claims 
to have been aroused by the uproar, and 
to have seen the two appellants running 
away. He says they ranaway in a norther- 
ly direction, and he saw them from a dis- 
tance of about 5 paces. 

Jagan lives 17 or 18 paces to the north 
of the scene ofthe occurrence. He says 
ke was aroused by the cries of Ram 
Bhajan, and on running to his assistance 
saw the appellants’ running away. He 
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-says that he saw them from a distance of 
5 paces, and that they ran first in a wester- 
ly, and then in a northerly direction. ‘ 

Sheo Narain’s house isto the west of a 
shed belonging to the witness Mahadeo, 
and is said by the Investigating Officer to 
be 12 or 13 paces from thescene of the oc- 
currence. He says he was lying awake 
when he heard the cries of Ram Bhajan, and 
running to the spot saw the two appellants 
at adistance of 3 or 4 paces from the de- 
ceased man’s bed. 

The Investigating Police Officer, B. Krisina 
Kumar, reached the scene of the cccur- 
rence at 9 a. M., and found the injured 
man, Mansa Din, lying in a thatched shed. 
He sent him for medical treatment to the 
Lakhimpur hospital. The witness found a 
lantern hanging onthe supporting post of 
some thatch at a"distance of about four 
paces from the bed of Mansa Din. The ap- 
pellants, he said live 200 or 250 paces to 
the north of the house of Jagan. He arrest- 
ed them (he did not say precisely where), 
on August 16, and took possession of the 
dhotis that they were wearing, as these 
dhotis appeared to be blood-stained. The 
dhotis were sent in the usual manner for 
chemical examination. Thé report :of the 
Chemical Examiner at Agra shows that he 

: found two bloodsstains on the dhoti of 
Matai and six on the dhoti of Gaya Din. 

. The report from the office of the Imper- 
ial Serologist and Chemical Examiner at 

-Calcutta shows that the stains on the dhoti 
of Matai were disintegrated, so that their 
origin ‘could not bedetermined. The stains 
-on the dhoti of Gaya Din were reported to 
. be of human blood. 

: The medical evidence shows that the de- 
"ceased man had an incised wound, 6" long, 
on the right side of the head, cutting the 
. parietal and temporal bones; an incised 
wound across the right side of the face; 
and an incised wound on the upper part of 
the neck on the right side; an incised 
wound cutting the frontal and nasal bones; 
and incised wound cutting through tha 
parietal bone above the right ear. Death 
“was attributed to compound and commi- 
nuted -depressed fracture of the skull, with 
Accompanying compression of the brain, 
-the injuries being described as caused 
with some sharp and heavy weapon like a 
“banka”. . 

The post mortem examination was held on 
August 17. The original injury report 
-(Eix. 6) shows that the injured man was 
first examined at 8p. m., on August 16. Be- 
-före his death, his dying declaration was 
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recorded by ‘a Magistrate Mr. Narsingh 
Narain at 4-20 p. M.,.on the night o 
August 16. This déclaration was elicited 
by “means of questions put -to the injured 
man by the Magistrate. The learned Coun- 
sel for the appellants has objected to this 
procedure, but we see nothing objection- 
able init, sincé itis clear both from the 
record of the statement itself, and from 
the fact that the injured man died soon 
afterwards, that he was then “in extremis". 
In response tosome of the questions put 
by the learned Magistrate Mansa Din 
could only reply by signs, or by nodding 
or shaking his head. The only thing ofim- 
portance in the statement is the answer 
given by Mansa Din to the Magistrate’s 
first question, “who has beaten you ?” 
(“Kisne tumka mara”). Mansa Din said 
“Mata Din Ahir, Gaya Din Ahir, and Gur 
Charan Murao”. None of the witnesses says 
that he saw more than two men at the time 
of the attack, or just after it, so that the 
mention by Mansa Din of Gur ;Charan 
Murao stands by itself. 

We have now set forth the nature ofall 
the evidence inthe case. If that evidence 
can be accepted at its face value, the case 
against the appellants is a clear one. 
entertain serious doubts, however, as to 
whether it can be so accepted. The first 
point is thatthe more or less trivial dis- 
pute between the appellants and Mansa 
Din that took place 8 or 10 days prior to the 
murder; (there can, of course, be no doubt 
that Mansa Din was, in fact, murdered), 
afforded a very inadequate motive for the 
crime. Absence of motive or the existence 
of an inadequate motive, has repeatedly 
been held both in this Court and elsewhere 
to bea matter of comparative unimpor- 
tance, where there exists absolutely cogent 
evidence that a crime has, in fact,been com- 
mitted by a certain person. In the pre- 
sent case, however, we do not find the evi- 
dence to be fully convincing. It was not 
clearly elicited tin the evidence that the 


‘night in question was a dark night, but 


we have satisfied ourselves by a reference 
to the. calendar that it was so. The light 
that would have been thrown by a lantern 
would not, in our opinion, have enabled the 
features of men to bé reliably discerned at 
a distance of more than one ortwo yards. 
The witnesses Mahadeo and Sheo Narain, 
we think, having regard to.the location 
of their houses, must have seen only the 
backs of Mansa Din's assailants, even as- 
suming that they saw them at all. The 
witness’ Mangre may have caught à side 


We | 


` 
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:.wiew of them. The witness Jagan may 
` perhaps have been facing them, but if he 
. - Saw them, they must by that time have been 
` out ofrange of the light of the lantern. We 
‘have already specified the distances from 
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shown to have been found in‘ the posses- 

- sion, or in the house, of either of them. 
The evidence of the Investigating Officer 
is silent on the paint whether he searched 


wi 


. which these witnesses say they saw the 
_ fleeing assailants of. Mansa Din, and having 
, regard to all the circumstances, we enter- 
. tain serious doubts as to whether those 
. Witnesses can reliably have identified the 
“men in question. . There remains the evi- 
` dence of Ram Bhajan. It would appear 
_ that he may have. been able to see the 
< faces of his father’s assailants, but here 
_ we are faced with the difficulty created 
bythe fact already referred to: by us that 
Mansa Din himself meutioned o:.e Gur 
. Charan Maureo as being also amongst his 
-assailanis, whereas Ram Bhajan defni- 
‘tely says that he saw nosuch man. There 
is thus a clear conflict between what Ram 
“Bhajan says.and what his father said in 


_his dying declaration. In these circum- . 


stances we find some difficulty in relying 


entirely on the statement of Ram Bhajan. ` 


There remains the fact that blood-stains 
were found on the dhotis of both the appel- 


_lants, although only in the case of Gaya Din's — 


_dhoti were those stains able to be positive- 


“ter of some importance. 


for any “banka” but it is clear that if he 
did so, he did not find one. In this state 
of the evidence, the absence of any ade- 
quate motive for thé crime beccmes a mat- 
After a careful 
consideration of the evidence asa whole, 


- we entertain serious: doubt as to whether 


the appellanis were really the murderers 
of Mansa Din. That was also the view 


. taken by all the four assessors in the case, 
“who all were of opinion, thatthe charge 
“was rot brought home to either of the ap- 


pellants. 

‘Taking the view we do, we must allow 
these appeals, set aside the convicticns and 
the sentences, and direct that the appel- 


- lants be released, if they are not wanted 


in connection with any other matter. 
N. i Appeals allowed. 
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ly Hal as oii of human blood. The . SA at t 
appellants in their statements contente 7j — i = 
themselves as regards these blood-stains SG NONE REN a SSA 


“with denying that there were.any blood- -HABIB ULLAH AND orarrs—Drrenpants— 


stains of any kind on their dhotis when they 
were arrested, though they admitted that 
they were wearing the dhotis in question 
‘at the time of their arrest. On the dhoti 
„of Matai, however, there were only two 
. minute blood-stajns, not definitely identi- 
fied as stains of human blood, and on the 
_dhoti of Gaya Din there were six blood 
stains, butthe largest was only about 4” 
in lengih. The appellants have not- im- 
proved their casa by not putting forward 
“any explanation at all of tLe stains in 
question, and, contenting themselves with 
denying that any such stains existed, but 
slight blood-stains may come upon a vil- 
lager's 4hoti in the ordinary course of nature, 
in the process of scratehing, for example, 
and unless the stains are of considerable 
size, whichin the present case they were 
not, it isnot possible to draw any very 
damming conclusion against a man from 
the mere fact of the existance of . slight 
blocd-stains upon his clothing. - The appel- 
lants clearly made not the faintest attempt 
‘to abscond, since they were -arrested on 
the day following the murder, and. no 
“banka”, blood-staine* or otherwise, js 


RESPONDENTS. 
Injunction—Platform reserved for use of Muham- 
madan tenants of an ahata—It is not a public place 
of worship Injunction restraining its conversion 
into a mosque for use of publics will be granted. 
Where a platform is reserved fur the use of the 
Muhammadan tenants of the ‘ahata’, it is not in- 


. tended for the use of the ‘public’ or any section of 


4 


the public, but is merely a private place of wor- ` 


‘ship, intended only for the use of the Muhammadan 
-inbabitants of the ‘akata’. 
. granted restraining the conversion of the platform 
-into a mosque for the use of the public in general. 


An injunction can be 


C. A. from an order of the District Judge, 
Ambala, dated January 26, 1935. s 

Mr. J. N. Aggarwal, fur tLe Appellant: - 

Mr. Barkat. Ali, for the Respondents. . 
-~ Judgment.—Tbis order will be read in 


„continuation of my remand order, dated 
October 11, 1935, in which the facts of the 


case are given. The learned District Judge 


‘has found that there was no evidence of 


use or dedication of the platform in dispute 
for purposes cf prayers by the public in 
general. Tois is -a finding fact and must 
be taken as final. The learned Counsel 
fur the respondent has, -however, raised a 


.point of law that there can be no dedica- 
.tion of a place for-use by a section of the 
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‘public and has relied on - Tyabji's Mu- 
-hammadan Law, para. 516 at p. 610, Maula 


Bakhsh v. Amiruddin (1) and Igbal Bzgam` 


v. Syed Begam (2). In para. 516 Tyabji's 
Muhammadan Law, however, it is remarked 
that the point “is not free from doubt in 
British India. 
Baksh v. Amiruddin (1) and ‘Iqbal 
Bzgam v. Syed Begam (2) relate to mosques 
proper, and all that was held therein was 
that there can bė no dedication of such 
a mosque for the use of a particular sect 
only. In the present instance, we are only 
concerned with a platform which was re- 
sérved for the use of the Muhammadan 
tanants of the ‘ahata.’. This clearly shows 
that .the platform was not intended for 
the'use of the ‘public’ or any section of the 
-public, but was merely a private place of 
worship, intended only for the use of the 
-Muhammadan inhabitants of an ‘ahata.’ The 
learned Counsel for the respondent con- 
ceded that if an apartment on a verandah 
in a private building was set apart for 
saying prayer by the servants of the family 
‘it would not constitute a public place of 
‘worship. It seems to me that the present 
-case stands on a similar footing. ; 

I accept the appeal to -the extent of 
declaring that the platform in dispute is 
‘only reserved for saying prayers by the 
Muhammadan tenants of the ‘ahata’ and 
‘that the general public have no right to 
use it. I also grant an injunction restrain- 
ing the defendants from converting the 
‘said platform into a mosaue for the use 
of the public in general. The plaintiff 
will’ get half her costs throughout. 

N. Order accordingly. 
(1) 1 Lah, 317; 57 Ind Cas. 1000; A IR 1920 Lah. 


4. ` 
(2) 34P LR 24; 140 Ind. Cas. 829; AIR 1933 
-Lah. 80; Ind. Rul. (1933) Lah. 38. , ; 


; MADRAS HIGH COURT 
- Ojivil Revision Petition No. 55 of 1936 
P à August 10, 1936. 
HOoRWILL, J. 
A. P. S. MUHAMMAD IBRAHIM— 
- PETITIONER ` 


s 


= VETSUS oA i 
. ALLAPICHAI ROWTHER-— RESPONDENT. 

: Evidence—Commission—Issue of—Defendant, resi- 
dent.in Penang—Defendant- present within Court's 
jurisdiction long before application for issue of 
commission to examine him—Commission, whether 
should be refused, fs Bf oe sr, Pat Gok hs 
> Agents of the defendant made an application for 
examination of the defendant who was a resident. 
of Penang on - commission. The’ trial Court pérmit- 
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ted the examination of the witnesses on commis- 


.sion but not the defendant, the reason given being 


that the defendant was present at the time of tha 
hearing of the. petition to set aside the ex parte 
decre2 and he could easily have approached the Court 
and got it to record his evidence before- he lef 
for Penang: ‘ 

Held, that this was not a sufficient ground to refuse 
an issue of commission to examine the defendant. 
Mowji v. Nemchand (8), distinguished. Viswanathan 
Chetty v. Somasundaram Chetty (1) and Rajagopala 
Pillai v. Kasi Viswanathan Chettiar (2), relied on, | 


Mr. T. G. Raghavachariar, for‘thse Peti- 
tioner. x , E 

Mr. D. Ramaswami Iyengar, for the Res- 
pondent. i 

Order.—An erx parte decree was passed 
against the defendant in Penang and the 
decree was transferred to the present plain- 
tif, a resident of British India. The 
transferee decree-holder brought a suit to 
enforce that decree and that suit was 
decreed ex parte. The defendant who was 
in India to celebrate his daughter's mar- 
riage, diecovered that ex parte decree had ` 
been paid; and he applied to the Court to 
set it aside. This- the Oourt did. The 
defendant thereupon left the jurisdiction of 
the Court almost immediately, presumably 
for Penang. A written statement was filed 
by his power-of-attorney agent and an 
application made hy him to examine the 
defendant and two witnesses on commis- 
sion. The learned District Munsif per- 
mitted the examination of the witnesses‘on 
commission but. not the defendant, 
the ..reason given ` being that. thé 
defendant was present at the time of the 
hearing of the petition to set aside the 
ex parte decree and he could easily have 
approached the Court and got it to record 
his evidence before he left- for ‘Penang. 
Against that order refusing to issue a com- 
mission to examine the defendant, this 
Revision Petition has been filed. 

It is argued (1) that the defendant isa 
permanent resident of Penang: and (2) that 
the reason given by the District Munsif 
was in any case insufficient. With regard 
to the first poiat it is clear that the learn- 
ed District Munsif himself did not have 
any doubt about the residence of the defen- 
dant in Penang and most of the documents 
that I have seen here refer to nis resideiice 
at Penang. A numberof cases have been 
cited, for.example, Viswanathan Chetty v. 
Somasundaram * Chetty (1), -Rajagopala 
Pillai v: Kasi Viswanathan ‘Chettiar (2) 
-{1) 46 M L J 131; 78 Ind. Oas. 407; AI R 192! Mad. 
541; (192D M W N 19L °° 7 


. (2) 57 M 705; 150 Ind. Cas. 63; A IR 1934 Mad. 399: 
67 M LJ 95; 39 L W 682; 6 R M 677; (1934) M W N 
7 
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-and a number of English cases, in which 
‘It has been held that a defendant should 
ordinarily be examined on commission and 
that it is important that a distincticn 
bhould be made between the position of 
& plaintiff who chooses his forum, and the 
defendant who does not. The only ground 
on which the present case can be dis- 
tinguished is that the defendant was within 
the jurisdiction | of the Court rather more 
than a month ‘before tke presentation of 
the application to examine on commission. 
He could no doubt have approached the 
Court and asked it to record his evidence 
before he left; but I do not think that one 
would ordinarily expect a defendant to 
think of doing so. Whether there was any 
Special urgency or not for his return it may 
be difficult to say; but there is no reason 
to doubt that he lived in Penang and there 
is, therefore, no reason why he should be 
compelled to remain in India until such 
time as the suit comes up for hearing. He 
had left even before the written statement 
was filed and he could hardly have been 
‘examined within two cr three months cf 
his having given evidence in the interlceu- 
tory proceeding. That is a long time for a 
‘business man to remain away from his 
home. Jn a Bembay. case relied on by 
respondent, Mcwji v. Nemchand (3), in 
which an applicaticn for examination on 
ecmmissicn had been rejecied, the defen- 
dant was within the jurisdiction of the 
Court cn the previous Sunday night ond 
his witnesses admittedly returned frequent- 
ly in the course ct their business. Tte 
defendant cannot be punished for leaving 
the jurisdiction of the Court withcut the 
Court's permission by compelling him to 
‘ccme back for examination. 

Tkere is no sufficient reason to believe, 
and it does not appear that the learned 
District Munsif believed, that the defen- 
dant was attempting to escape crcss- 
examination by going back to Penang. All 
the earlier proceedings were in Peneng 
and-the present suit could not have been 
filed in India had not the decree-holder 
transferred the decree to a resident of 
British India. Under these circumstances, 
I do not ccnsider that there is sufficient 
reaton {cr a departure from tke ordinary 
tule that a defendant - residing abroad 
should be permitted to be examined cn 
commission ; and the learned Munsif's re- 
fusal to do so calls for interference from 
Te o: oo petition is, tkerefare, 
allowed and the District Munsi rod t 

(3) 23 B 626; 1 Bom, L R 384. . ners to 
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issue a commission for the examination of 
the: defendant. Costs to be costs in the 
cause. : 

A-D. Petition allowed. 


x 


LAHORE HIGH COURT 
Civil Reference No. 1 of 1936 
March 18, 1936 
. ADDISON AND ABDUL RASHID, JJ» . 
A. @ MACNABB—AssEsSEE—PETITIONER 
E versus - 
COMMISSIONER or INCOME TAX, 
PUNJAB, NORTH-WEST FRONTIER 
& DELHI PROVINCES - RESPONDENT 

Income Tax Act (XI of 1922), s.10 (2) | (iii)— 
Aésessee raising capital in British India to invest 
outside British India —Income of assessee comprising 
income by way of interest from fixed capital— 
Interest on such capital is not deductible. 

Where the assessee raised capital in British India 
to invest it outside British India and the interest 
he had to pay on the borrowed capital was an 
expense incurred in connection with his outside in- 
vestment and had nothing todo with anything else : 

‘Held, that he was not entitled to deduct such interest 
frcm his income assessed in British India,the said 
income comprising or including interest income paid 
on a fixed deposit. Provident Investment Co. v. 
Commissioner of Income: Tax, Bombay (1) and Soma- 
sundaram Chettiar v. Commissioner of income Taz, 
Madras (2), relied on. ae 

C. Ref. from the Commissionér of Income- 
tax, Punjab, North-West Frontier and Delhi 
Provinces, Lahore, dated December 18, 
1935. i a 

Mr. H. J. Rustomji, for the Petitioner. 

Mr. J. N. Aggarwal, for the Respond nt. 

Addison, J.—The following question of 
law has been referred for the opinicn of 
this Court by the Commissioner of Inccme- 
tax, Punjab: 4 

“The assessee having incurred expenditure by way 
of interest upon monies borrowed for the purpose of 
foreign investments, was that expenditure to be 
deducted from his income assessed in British India, 
the said income comprising or including interest in- 
come paid on a fixed deposit by the same bank?” 


The facts are simple. The. assessee is 
a civil servant whose main source ofin- 
ceme is salary. In 1929 and 1930 he de- 
posited with the Sargodha Central Co-opera- 
tive Bank sums on fixed deposit, aggregat- 
ing Rs. 74,000, on which he was paid 
interest at the rate of 74 per cent. per 
apnum. In October 1930 he wished to pur- 


chase industrial shares, ete., in England. 


The fixed deposits were not mature and 
he bctrowed from thesame Bank Rs. 66,600 
which Łe converted into sterling andre- 
mitted to England. The assessee cannot 
be said to be engaged in the busiress of 
stock dealing nor could he engagé in stich, 


“1937. 


The dividends, etc., derived from hisin- 
vestments in England, were not taxable in 
India. In the assessment year in question 
he earned a certain sum as interest on his 
fixed deposits and he had to pay a cer- 
tain sum as interest on his over-drait, 
the latter sum being slightly less than the 
‘former. His claim is that he is entitled to 
set off the interest on his over-draft against 
the interest on his fixed deposits on which 
the Bank had a lien in consequence of the 
over: draft granted to him. ° 
Even if it be presumed that he was en- 
gaged on a foreign business, there is autho- 
rity for the view that the interest paid on 
sums borrowed in British India to purchase 
sterling securities, retaining those securi- 
ties and the interest thereform outside 
British India, has to be treated as a charge 
on the interest from those securities which 
are’ not liable to Indian income-tax and is 
not deductible under s. 10 (2) (iii), Income 
Tax Act from the other income of the as- 
.sessee liable to tax as accruing and arising 
in British India. This was laid down in 
Provident Investment Co. v. Commissioner, 
‘Income+taz, Bombay (1) by a Bench of the 
Bombay High Court and there isa similar 
decision by the Madras High Court report- 
‘ed in Somasundaram Chettiar v. Commis- 
‘sioner of Income-tax, Madras (2). The only 
distinction between the two cases is that in 
the latter case the business in India had 
& Branch in the Federated Malay States, 
‘while in the former case, the Indian business 
‘wes purchasing securities outside British 
India through bankers or brokers in Bom- 
bay. In both the cases it was held that the 
interest payable on the borrowed sums for 
the foreign business could not be deducted 
from the other income. The case cf the 
‘aBsessee before us is even worse as it can- 
not be held that he is carrying on business. 
All that he did was to raise capital in 
British Tndia to invest it outside British 
India and the interest he had to pay on 
the borrowed capital was an expense in- 
curred in connection with his outside in- 
vestment and had nothing ‘to do with any- 
thing else. It is only in case he is carrying 
on business that such a deduction can be 
claimed and from the authorities quoted it 
is clear that the borrowing must be for the 
purpcse of carrying on a business the pro- 
fits of which accrue in British India. The 
paragraph in the Inccme-tax Manual rélied 
. (1) 6 IT C 21; 135 Ind. Cas. 810; A T R1932 Bom. 
a 56 B92; 33 Bom, LR 1587; Ind. Rul. 1932 Bom. 
(2) 2°I T C505; 109 Ind. Cas, 369; AIR 1928 Mad. 
487; 54.M-L J 436;-27 L W432; j sar E 
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upon by the assessee in no way helps him. 
For the reasons given, we answer the ques- 
tion in the negative and allow the Commis- 
sioner of Income-tax his costs. 

N. Petition dismissz d. ` 


- RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 70 of 1936 
November 11, 1936 
> Rosuets, C. J. AND DUNKLEY, J. 
NAROTAMDAS SHIV LA L— APPELLANT 
- versus 
Freu PARSOTAM B. PANCHAL 
' RESPONDENT 
Presidency Towns Insolvency Act (III of 1909) 
s. 10—Petition under—Act of insolvency not stated 
in petition but stated in verifying afidavit—Peti- 
tion, if can be admitted. i 
Petition of adjudication of an insolvent under 
s. 10, Presidency Towns Insolvency Act, must con- 
tain clear and precise allegations of fact upon proof 
of which the Cours would be enabled and entitled to 
adjudge a person insolvent. The act of insolvency 
must be referred to clearly and without ambiguity 
inthe petition itself. Where it is not so stated in 
the petition but is stated in the verifying affidavit, 
the .affidavit in verification of the petition cannot 
be regarded as part of the petition itself and the 
petition must fail. C. A. P. C. S.Chetiiar Firm v. V. 


VY. R. Chettiar Firm (1), relied on, 


0. Misc. A. against an order of tLe High 
Court, dated June 3, 1936. 

Mr. Hormusji, for the Appellant. 

Rcberts, © J.—This isan appeal from 
the decision of Braund, J. by which Le 
dismissed a petiticn cf the eppellant, which 
was a creditor's petition, upon the ground 
that no act ofinsolvency alleged against 
the debtor was contained in the petition 
itself although it was clear from the affida- 
vit filed in verification thereof that an act 
of insolvency had been committed by the 
debtor. The learned trial Judge felt him- 
self bound and we think rightly, by the 
case in C. A. P. C. S. Chettiar Firmv. V. 
V. R. Chettiar Firm (1). Weare ourselves 
bound by that case but we have been 
asked to refer this matter to a Full Bench 
for the further determination of the’ point 
raised as itis contended that the question 
is of some importance in insolvency pro- 
ceedings and the rigid adherence to a 
technical rule produces, or may preduce, 
cases of hardship. 

In my opinion, the case in C. A. P.C.8. 
Chettiar Firm v. V. V. R Chettiar Firm (1), 
and I say so with great respect, was right- 
ly dedéided. It is clear from r. 10, Pre- 
gidency Towns Insolvency Act, that before 

(1) I3'R 686; 159 Ind. Oas 1055; AT R1935 Rang, , 
352;°8-R Rang. 314. ; 


t 
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.a debtor can be adjudicated insolvent cer- 
. tain essentials are necessary : he must have 
. committed an act ofinsolvency and an in- 

solvency petition must have been present- 
ed either by himself or by one of his cre- 
ditors. Then the Court may, on such pe- 
tition, and these words to my mind are 
important, make an order of adjudication 
adjudging him to be insolvent. As is. point- 
ed out by the learned Page, ©. J., in the 
case I have mentioned, the petition must 
contain clear and precise allegations of fact 
upon proof of which the Court ‘would be 
enabled and entitled io adjudge a person in- 


solvent. lt seems to follow from thatthat the ` 


act of insolvency must be referred to clear- 
ly and wilhout ambiguity in the petition it- 
_ self. Section 10 says nothing of any affidavit 
and expressly directs that the material upon 
which the Court shall actin making the 
order of adjudication shall ke the petition. 
The Act further. enjoins in s. 13, that a 
creditcr’s petition shall be verified by affi- 
davit of the creditor or by some person on 
his behalf having knowledge of: the facts. 
In passing it seems. pertinent to note that 
there is no provision for’ the verification of a 
debtor's petition by affidavit. There has 
not been cited to us authority for the pro- 
position that the affidavit in verification of 
the petition should be regarded as part of 
the petition itself, and from my reading of 
the Actit does not appear iome that the 
affidavit can be considered as part of the 
petition at all. It follows, therefore, that 
we must resist the temptation of trying to 
redress some hardship which may have been 
océasioned in this particular case. If the 
rules upon which orders of adjudication 
could be granted were io be relaxed in 
favour of a less ordered and more slovenly 
proceeding, far more hardship would ensue 
than is occasioned in one individual case. 
In my opinion, therefire, for the reasons 
“given, this ee should be dismissed, 
Dunkley, J J.--It is clear from the’ provi- 
sions of s. 10, Presidency Towns Insolvency 
Act, that the adjudication is made on the 
petition, and consequently the petition- of 
a creditor must set out with particularly 
and precision the matters which entitle 
him to present the petition, and one of these 
is the act of insolvency on which the peti- 
tion is grounded. Ib is admitted that in this 
‘case the petition did-not set out the act of 
insolvency either with particularity or with 
precision, but it is contended that the verify- 
ing taffidavit must be held to be part of 
the petition, The fact that the verifying 
afidavit is is mentioned fòr the, first time. in 
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5. 13, whereas s. 10, lays down that an ad- 
judication order may be made on the peti- 
tion, shows that this contention is incorrect. 
I also agree with my Lord the Chief Jus- 
tice that if the affidavit were intended to 
be part. of the petition, then an affidavit, 


‘would be required inthe case of a deb- 


tor's petilion as well asin the case of a cre- 
ditor’s petition. I, thereore, agree that this 
appeal fails and must Le dismissed. 

D. Appeal dismissed. 


e 
—————— 


‘OUDH CHIEF COURT 

Civil Revision Application No. 101 of 1935 

January 22, 1937 
NANAVUTTY AND ZIA- uu-Hasan, JJ. 
UMA SHANKAR - APPLICANT 
versus 
Lala MURARI DASS AND anotare— 

Opposite PARTY 

Civil Procedure Code (Act V of 1908), ss. 11, 115, 


“151—‘Heard and finally decided’—A pplication for 


amendment of decree- Court of second appeal hold- 
ing that execution Court could not go behind decree 
and not deciding appeal on merits—Subsequent 
application for amendment, if barred—Order refus- 
ing to amend decree—Reviston, if lies—Interference 
under s. 151, legality of. 

Where the trial Court decided the matter between 
the judgment-debtor and decree-holder in an appli- 
cation for amendment of decree with regard to 
future interest, but the Court of second appeal dis- 
posed of the judgment-debtors’ appeal not on thé 
merits but onthe ground that the Gourt was con- 
cerned with the execution of the decre2, meaning 
thereby, -that the execution Court could not go be- 
hind the decree and had no power to alter its terms, 
it cannot be said that the Court of second appeal 
“heard and finally decided” the judgment-debtors’ 
application for amendment of the decree. Such deci- 
sion does not operate as bar by res judicata on 
the question of the amendment of the decree with 
regard to future interest. 

Even if it be held that upon a strict construction 
ofs.115 of the Code of Civil Procedure the High 
Court is precluded from interfering in revision with 
an order refusing to amend a decree it is still open 
to it to interfere under s. 151 of the Code. Muhammad 
Yasin Khan v. Hansa Bibi (1), followed. 

C. R. App. of the order of the Civil Judge, 


` Sultanpur, dated August 24, 1935. 


Mr. Bhagwati Nath, for the Applicant. 
. Mr.S.C. Dass, for the Opposite Party. . 


Judgment.—This application for. revi- 
sion, against an order of the learned Civil 
Judge of Sultanpur arises out of an ap- 
plication made by the applicant for amend- 
ment of a decree, : 

The decree was passed in 191 against 
Ram Raj and othersin favour of Narotam 
Das, -father of Murari Dass opposite party 
No. 1, on foot of a simple mortgage. - The 
defendants ‘had admitted the, claim. .and 


+ 
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“the decree was passed on their admission. 
. Tke decree holder’ applied for the pre- 
-liminary decree being made absolute in 
1813. On January.17, 1913, the judgment- 
debtors applied for amendment of the 
“judgment and decree praying that the 
‘provision for payment of future interest 
‘be deleted on the ground that the plaintiff 
himself did not ask for future interest. 
.On the next day, that is, January 18, 
1913, 
.applicatieon of objections to the decree- 
holder's application for the final decree 
and in thisapplication also they reiterated 
the objection with regard to future interest 
awarded by the decree. Thesé objections 
“were disposed of by the learned Subordinate 
.Judge on August 27, 1913, and in. this 
order he considered not only the objections 
. raised by the judgment-debtors to the 
‘passing of the final decree but also their 
application for amendment of the judgment 
“and decree. It may be mentioned that on 
the night between February 5and 6, 1913, 
-the record of this case was destroyed by fire 
along with some other records, and the 
files of suits had to be reconstructed by 
‘the aid of whatever escaped from the fire 
and of certified copies taken from parties. 
Tt-may also be noted that the preliminary 
decree provided for payment of future 
interest at 24 per cent. per annum. The 
learned Subordinate Judge in his order of 
August 27, 1913, referred to the mutilated 
condition of the record and relying on the 
‘order sheet held that future interest was 
ordered to be paid at the rate mentioned. 
He accordingly dismissed the application 
on the ground that “there was no 
‘error in the judgment or the decree, 
but at the same time he ordered that 
‘future interest from the date of his order 
‘would run at 6 per cent. per annum. Against 
this order the judgment-debtors preferred 
-an appeal and the learned District Judge 
by his -order dated April 29, 1914, dis- 
missed the appeal holding that the Court 
below had no power even to interfere with 
the original decree. A second appeal was 
filed by the judgment-debtors and the 
learned Additional Judicial Commissioner 
in bis order dated December .7, 1915, 
said :-— 

“I find that the order of the learned District 
Judge is an absolutely correct order. We are only 
concerned with the execution of the decree. I, 
ae dismiss Appeals Nos. 353 and 356 of 

On May 26, 1923, Sukhraj Singh, opposite 
party. No. 2 purchased a portion of the mort- 

_ gaged property .at-.an auction ‘held -im 


the judgment-debtors put.in an ` 
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execution of a decree against the judemente 


debtors and on May 20, 1930, that property 


was purchased by Uma Shankar, the 


present applicant, in execution of a decree 


‘against Sukhraj.Singh. Um. Shankar was 


made a party by the decree-holder on 
January 29,1935, and on May 25, 1935, he 
put in the application for amendment of 


the decree from which this application Si 


arises. aa 

The learned Civil Judge dismissed the 
application for amendment of the decree 
holding that the matter had been settled 
long ago between the  decree-holder 
and the judgment-debtors. He was 
alsə of opinion that. the application was 
frivolous and vexatious and, therefore, 
awarded Rs. 200 as special costs under 
s. 35 A of the Code of Civil Procedure to 
the decree holder opposite party.. 

We have heard the learned Counsel for 
the parties at length and are of opinion 
that the learned Civil Judge was not right 
in: holding thatthe matter is res judicata. 


No doubt the trial Court decided the ` 


matter between the judgment-debtors and 
the decree-holder, but the Court of second 
appeal disposed of the judgment-debtors* 
appeal not on the merits-but on the ground 
that the Court was concerned with the 
execution of the decree. What the learned 
Additional Judicial Commissioner meant 


-by this obviously was that the execution 


Court could not go behind the decree and 
had no power to alter its terms. It cannot 
by any stretch of imagination be said 
that- the leirned Additional Judicial 
Grmmissioner “heard and finally decid- 
ed” the judgmnent-debtcrs’ application 
for amendment of the decree. It was 
contended on behalf of the opposite 


party decree-holder that there was no ` 


application for execution of the decreé 
pending at the time that the learned Addi- 
tional Judicial Commissioner decided the 
judgment-debtors’ appeals. This may be 
so, but rightly or wrongly, the learned 
Additional Judicial Commissioner thought 
that he was dealing with execution pro- 
ceedings and ion that ground he did not 
cmsider it necessary to decide the question 
whether the deeree should be amended or 
not. We are definitely of opinion that 
the. question’ of. the amendment of the 
‘decree. with regard to. future interest is 
not barred by any decision of a competent 
Court and that the learned Civil Judge 
was in error in throwing out- the present 
application on.that ground. | 

It was also: urged on behalf: of. the 
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, decree-holder that as the “Court below did 
not go beyond its jarisdictioa , in dis- 
missing the applicant's application for 
amendment of the decree, no revisjon under 
8. 115 of the Code of Civil Procedure 
can lie. In the case of Mohammad Yasin 
Khan v. Hansa Bibi, 1985 O. W. N. 968 
(1), it was held, however, that even if it 
be held that upon a strict construction of 
s. 115 of the Code of Civil Procedure the 
High Court is precluded from interfering 
in revision with an order refusing to amend 
a decree itis still open to it to interfere 
under s. 151 of the Code. 
_ We, therefore, allow this application with 
costs, sot aside the order of the lower 
Court and order the amendment of the 
decree so as to delete therefrom the pro- 
elon for payment of future interest. 
Application allowed. 
` a 1935 O W N 968; 157 Ind. Cas. 810; A I R 1935 
‘Oudh 461; 1935 0 L R515; 8 RO 45. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1627 of 1935 
February 25, 1936 
: ATDISON AND ABDUL Rasuip, JJ. 
DIWAN COHAND-—PLAINTIFE— A PPELLANT 
versus . 
SANT RAM AND ctagRg—DrrENnpANTs—- 
RESPONDENTS 

Court fees—Suit for declaration and oy baad 
—Valuation for purposes of jurisdiction and of 
court-fee are same—Court-fee payable for suit— 
Amendment of plaint at stage of second appeal, if 
‘can be allowed. 

In a suit for declaration of title and injunction, 
‘eourt-fee should be paid on the suitas valued for 
purposes of jurisdiction on the ground that the 
Value of the suit for purposes of court-fee and for 
“purposes of jurisdiction should be the same. The 
plaint can be allowed to be amended even at the 
stage of second appeal. Barru v, Lachhman (1), 
approved. 

§. 0. A. from the decree of the District 
Judge, Sialkot, dated July 10, 1935: 
Order of Reference. 

‘The question raised in this appeal is 
not free from difficulty. Mr. Man- 
chanda, Counsel for the appellant, relies 
upon a Full Bench decision reported in 
Barru v. Lachhman (1), in support of his 
contention. The Court below has relied 
upon a judgment of Addison, J. as a Taxing 
Judge, dated March 24, 193 l, ia Civil 
Appeal No. 603 of 1931 Kathu v. Pohlu. 
The District Judge has observed thet : 

“The clear exposition of law by Addison, J., in 
this judgment, leaves no room for doubt that the 
plaintif in this case was bound to make upthe 
court-fee onthe jurisdictional value, that is to 
say, on Rs. 1,650. All the reasons for such 


(1) 111 P R 1913; 22 Ind. Gas, A ATR 1914 Lah. 
214; 228 PWR 1913; 23P LR 191 
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a finding and for disregarding Barru v. Lachhman 
(1) are contained in the order of thè learned Judge.” 
The pointisnot an easy one to decide 
in view of the state of authorities. My 
own view is that, generally speaking, 
Courts should put a liberal interpretation 
upon a fiscal statute such as would lessen 
the burdens of litigation and not to add 


‘tothem. ‘The question is of general im- 


portance as cases of valuation for the 
purposes of court-fee and jurisdiction are 
coming u before the Ocurts every day. 
It would, I think, be desirable if the 
matter were to be laid before a larger 
Bench and decided once and for all so 
that tbe litigants and the Courts below 
may know exactly how the law stands, 
I would, therefore, order that the papers 
should be laid before the Hon'ble Chief 
Justice so that His Lordship may be 
pleased to refer the matter to a larger 
Bench. 


Mr. 
lant. 

Mr, Mehr Chand Sud, for the Raspond- 
ent, 


R. C. Manchanda, for the Appel- 


. Opinion of Division Bench 

Addison, J.—The plaintif instituted a 
suit against ‘the defendants, combining in 
the suit six different causes of auction. It 
will be sufficient to set forth the first and 
second of these as they fairly represent 
the rest. The first relief claimed was for 
declaration of title with respect to a wall 
and for an injunction for its demolition, 
while the second was for a declaration of 
title with respect to. three parnalas and 
four water spouts and for an injunction 
for their removal. The first relisf was 
valued at Rs. 5 for purposes of court-fee 
and at Rs. 110 for purposes of jurisdiction 
while the second was valued at Rs. 35 for 


purposes of court-fee and at Rs.770 for’ 


purp-ses of jurisdiction. The trial Judge 
ordered that court-fee should be paid on 
the suit as valued for purposes of jurisdic- 
tion on the ground that the value of the 
suit for purposes of court-fee and for pur- 
poses of jurisdiction should be the same. 
The plaintiff didnot comply with this order 
and the plaint was rejected, the: appeal 
being dismissed by the District Judge of 
Sialkot. Against this decision this second 
appéal has ‘been preferred to this Court: 
The subject came before the Taxing 
Judge in CivilAppeal No. 603 of 1931 
Kathu v. Pahlu and his decision 
has been followed “by the lower Courts. 
‘We ‘have heard Counsel and are of 
opinion that the decision of the ‘Tax- 
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ing Judge referred to is correct, and 
we so hold. Counsel for the appellant, 
however, asked to be allowed to amend 
his plaint, giving as his reason that his 
client was misled and was willing to pay 
such court-fees as were necessary. 
was agreed before us that value for pur., 
poses of court-fee and jurisdiction with 
respect{othe first relief should be Rs. 110, 
that the value for both purposes with res- 
pect to the second relief should be Rs. 110 
that the value for both purposes with res- 
pect tothe third relief should be Rs. 110. 
that the value with respect to the fourth 
relief for both purposes should be Rs. 110 
and that tke value for both purposes with 
respect {o the sixth relief should te 
Rs. 110, while the value with respect to 
the fifth relief should be the market value 
of the land. It was stated that with 
respect to the fifth relief. the necessary 
court-fee had already been paid. We 
accordingly .accept this appeal and allow 
the plaint to be amended as set out above. 
This amendment skould bemade and the 
necessury court-fee paid in the trial Court 
of or.before April 24, 1936. If this is 
done, the trial Court will proceed with 
the trial of the suit andthe defendants will 
be allowed Rs. 32 as costs in all the 
Courts up to date. If this amendment 
isnot made and the court-fees not paid- 
on or before the fixed date, the appeal 
must stand dismissed wiih costs through- 
out. 


N. M l Appeal accepted. 
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C. R. made by the District Magistrale, 
Rangcon. 

Order.—The respondent Rangaswamy 
opposes the District, Magistrate's recem- 
mendation on certain grounds which are 
in effect that on account’ of his domicile 
in Burma heis not. liable to be expelled 
under s.3, Expulsion of Offenders Act, 
1926. Before him ke stated that he 
was born and brought up in Burma. This 
obviously is contradicted by his statement 
before the. Magistrate which was to tke 
effect that he was brought to Burma. by his 
parents when he was quite a few years old. 
He says, as ke did before the District 
Magistrate, that he does not know ofthe 
existence of any relation in India at the 
present moment because since he wes 
brought here by his parents, who died some 
years ago, he has never been back to 
India. He further says that the only re- 
lation that he has and that he knows of 
is an aunt in Rangoon. Apart, from his 
bare statement that he kas no int terest 

whatever in India because he has no 
relations at all there, there is nothi ng to 
show how he has acquired his domicile in 
Burma. He called one witness before the 
District Magistrate who gave the date of 
the death of the respondent's parents which 
was at Jalest four years before that mention- 
ed by the respondent. It is difficult to hold 
that the respondent has made Burma his 
permanent home as to hold that he has no 
intention of returning to his native place 
as upon the evidence it is impossible to 
believe that he has no relations whatever 
in India of whom he knows. There is 


_ nothing to show that he has no intention 


RANGOON HIGH COURT 
Criminal Reference No. 92 of 1936 
‘September 18,1936 > 
Mya Bu, J : 
SEER oe 


RANGASWA MY—RESPONDENT 

“Burma Expulsion of Offenders Act (I of 1926), 
ss. 2 (A), (B) 3—Accused “brought by arents tò 
Burma from India when very young—No intention 
to acquire domicile—No intention of not returning 
to Indta—Whether liable to expulsion. `' 

The accused was brought to Burma from India 
by his parents when he was afew years old. There 
were no circumstances showing that he acquired a 
domicile in Burma or that he did not intend to 
return, to India: 

Held, that the accused was a non-Burman within, 
the meaning of s. 2 (A) of Burma Expulsion of 
Offenders Act and an offender within the meaning 
of s, 2 @) and ran aaa liable. to expulsion 
under s. 3, 


= 
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to return to India when he isin a posi- 
tion to do so. I hold, therefore, that he 
is a non-Burman within the meaning of 
s. 2 (A). and an offender within the 
meaning of s. 2 (B) of the Act. In these 
circumstances I uphold the finding of the 
District Magistrate that the respondent not 
being domiciled in Burma and being a 
person neither of whose parents is or was a 
member of a race indigenous to Burma, is 
liable to an order of expulsion under s. 3 of 
the Act. 


D. Order accordingly. 
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LAHORE HIGH COURT. . 
First Civil Appeal No. 919 of 1935 
February 11, 1936 
CoupsTrraM AND BHIDE, JJ. 
HARNAM DABS—PETITIONER— 
APPELLANT : f 
VETSUS i 
KARTAR SINGH AND CTAERS—OBJECTORg— 


RESPONDENTS 

Sikh . Gurdwaras Act (VIII of 1925), s. 7 - Cases 
under—Considerations for Court—Inference warrant- 
ed by circumstances—Fact that Granth Sahib was 
read—Whether sufficient as proof of institution 
being Gurdwara—Dharamnsala held, was not founded 
Sor public worship by Sikhs. 

Oases for declaration of religious institutions as- 
Sikh Gurdwaras must be decided wholly upon the 
evidence adduced by the parties, for the questions 
for decision are questions of facts, but, as in such 
cases the more reliable evidence, that of old docu- 
ments, comes from a time long before the agitation 
began in favour of the purification of the manage- 
ment of religious and charitable institutions frequ- 
' ‘ented by Sikhs, it is seldom that there is direct 
and clear proof of the exact nature of the worship 
for which the institution was founded, and the 
Court has to base their conclusions upon inferences 
which appear to be warranted by all the circum- 
stances established in each case. At the same time 
for the purpose of deciding such cases inferences 
drawn by the Gourt in other cases from similar 
‘circumstances have their importance. [p. 590, col. 


The mere fact that the Granth Sahib was kept 
opened or read in en institution will not by itself 
_ be proof of the institution being a Sikh Gurdwara. 

|p. 591, col. 2.4 


The dharamsalas in dispute were managed by 


mahants and muaf of the land was granted on con- 
dition that the Granth Sahib should be regularly 
read. There were samadhs and langar but in the 
plan there was ‘no placa where the Granth Sahib 
was keptor recited. The dharamsalas were referred 
to as deras by which name Udasi institutions are 
commonly known: 

Held, that the dharamsala was nota Sikh Gur- 
dwara. ` 


F. 0. A. from a decree of the Sikh 
Gurdwaras Tribunal, 
March 29, 1935. 

Mr. Nanak Chand, for the Appellant. 

Mr. Bhagat Singh, for the Respondents. 


Coldstream, J.—This is an appeal 
against an order passed by the Sikh Gur- 
dwaras Tribunal declaring upon a petition 
presented. to the Lecal Government under 
s. 8, Sikh Gurdwaras Act, by the appel- 
lant Harnam Das that an institution known 
as Dharamsala Panchaiti, in Lalton Kalan, 


a village in Ludhiana District, is a Sikh’ 


Gurdwara. The Tribunal found it proved 
that the institution was established for use 
by Sikhs for the purpose of public worship: 
and was so used before and at the time 
of the presentation of the petition under 
s Tof the Act claiming it to be a Sikh 
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Gurdwara for such worship by Sikhs. Ib 
is contended before us on behalf of the 
appellant Haraam Das that the evidence 
dves not justify this finding. A case of 
this kind must be decided wholly upon the - 
evidence adduced by the parties, for the 
questions for decision are questions of fact, - 
but, as in such cases the: more reliable ` 
evidence, that of old documents, comes 
from a time long before the agitation 
began in favour of the purification of the 
management of religious and charitab!e in- 
stitutions frequented by Sikhs, it is seldom 
that there is direst and clear proof of the 
exact nature of the worship for which the 
institution was founded, and we have to 
base our conclusion upon inferences 
which appear to be warranied by all -the 
Circumstances established in each case. 
At the same time it was obvious that for 
the purpose of deciding such cases in- 
ferences drawn by this Court in.othsr cases 
from similar circumstances have their im- 
portance. The institution dates from to- 
wards the end of the 18th century. Ths 
first mahant was Sham Das, an Udasi Sadh,: 
who was given a grant of land revenue 
free. He was succeeded by his chela, 
Brahm Sarup, who was mahant at the 
tirae of the British annexation and the 
muafi was continued in his favour by the 
village proprietors wao were themselves ` 
assignees of the land revenue, and describ- 
ed -themselves as istimrars. Brahm Sarup 
died in 1857 and was succeeded by his 
chela Balak Ram who died in 18838. His 
chela Hari Das was mahant until his death 
in 1925. Harnam Das, the petitioner, was 
his chela. | 

The President and member of the 
Tribunal (the third member was not a party 
to the order) based their decision on the 


‘following circumstances:(1) It appeared clear 


to the Tribunal from the statements of 
Brahm Sarup and others recorded at the 
first inquiry into the muafi previously en- 
joyed by the mahants that the grant of 
land had been made to the mahant by the 
village proprietors for the maintenance of. 
the dharansala, and in order that the pro- 
duce should be spent upon travellers and 
for the recital of the Granth or Sikh scrip-: 
tures. Brahm Sarup described his oceupa-- 
tion as Granth khani at the enquiry made: 
at the next land revenue. settlement in 
1881 (Ex. O. IX); (8) in 1901 the istimrars- 
resumed the muafi because Hari Das did 
not render service to travellers and did, 
not recite the Granth Sahib (O. 12). 
In a. petition presented to the Oollector they? 
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stated that the muafi land had been granted 
by the istimrars to Brahm Sarup cn con- 
dition that the income of the land attached 
to the dharamsala was spent on food and 
the entertainment of visitors, that Shabad 
Chauki was performed and the Granth 
Sahib remained open at all times and was 
recited by some able Granthi, but Hari 
Das had not attended to visitors since he 
had become mahant in 1888 ncr fed them 
nor recited the Granth Sahib_cr have it 


recited: and (4) The oral evidence that the- 


Granth Sahib was being worshipped in the 
dharamsala was accepted by the Tribunal 
in preference to the evidence to the con- 
trary led by the appellant. After hearing 

_ Counsel at length and examining the evi- 
dence my conclusion is that the decision 
that the dharamsala was founded for 
public worship by Sikhs is not warranted 
in the circumstances apparent from the evi- 
dence in this case. 

The nature of the village dharmsalas 
in Ludhiana District is described in the 
report on the revision of the land revenue 
settlement (1878— 83) by Mr. Gordon Walker. 
The description has been quoted at some 
length in Arjan Singh v. Inder Das (1), 
which dealt with a dispute about the 
Gurdwara Dharamsala Panchaili in Latala 
and has also been referredto in.C. A. No. 
1512 of 1932 Hardit Das v. Gurdit 
Singh (2) decided by Monroe and 
Currie, JJ., on January 2, 1935, where the 
dispute was over a dharamsala at -Pa- 
khowal. These dharamsalas are partly 


religious and partly charitable institutions. - 


They are managed.. by. a mahani who isan 
ascetic or sadh, whose duty itis to main- 
tain a langar or alms-house. In most 
cases the mahant reads the Granth or Sikh 
scriptures. In the larger institutions of 
this sort the sadh and nis chelas made up 
a college or monastery, the former being 
the guru, or father of the chelas, and the 
mahant of the instituticn. The. circum- 
stances of the institutions to which those 
judgments related appear to have been 
very similar in mest respects to those of 
the institutions in this case. In both, the 
mahants were Udasi Fakirs and in both 
the mahantsin charge in 1850 described 
themselves as teciters of the Granth 
Sahib. 

In the Latala case (1), it was observed 
that even if its muafi had been granted 
on condition that fhe Granth Sahib was 


(1) 15 Lah. 247; A I R 1934 Lah, 13; 151 Ind. Cas. 
1006; 36P LR 45 ak. 


8. 
(2) A IR 1936 Lah, 819.; 167 Ind. Qas. 662, 
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read, this did not prove that the institu« 
tion was established for the purpose of 
public worship by Sikhs and was used for 
such worship by Sikhs. On the other hand in 
the Pakhowal institution (2) there were idols 
(thakars) in 1850, and Latala Dharamsala 
was found to have been originally an Udasi 
college or monastery. As made clear in 
the Latala case (l) the reciting of the 
Granth Sahib may be a regular feature 
in an’ institution which is -nuba Sikh Gur- 
dwara, and on the cther hand an institution 
may from its foundation onwards have been 
managed by Udasi Faqirs and yet be a 
Sikh Gurdwara, for Udasis, though not 
orthod:x Sikhs, reverence the Granth Sahib 
aud that the mahants of Sikh institutions 
have often been Udasis is a matter of- 
common knowledge. (After noting the 
evidence his Lordship proceeded). All. 
that there is in support of the ‘Tri-- 
bunal’s finding in this documentary 
evidence isthe fact that the Granth Sahib 
was read or recited in the dharamsala 
between 1850 and 1889 and that in 1901 the 
istimrars resumed the muafi because Hari- 
das had misspent its revenue and had 
refused to read the Granth Sahib or have 
it read. As already neticed, the mere fact 
that the Granth Sahib was-kept opened 
or readin an institution will not by’ itself 
be proof of the institution beinga Sikh 
Guidwara. As regards the allegations 
made in the c:mplaint, that the perform- 
ance of Shabad Chauki was a condition of 
the grant, this is the first time such a 
condition was mentioned and ‘L have no. 
doubt at all that the condition ‘was an` 
invention for the purpose of the complaint. 
In any case the muafi was at the disposal | 
of the istimrars, and if it was cons 
ditional on-the recitation of the Granth’ . 
Sahib its continuation or confiscation would . 
not necessarily prove that the institution 
had been founded for public worship by 
Sikhs. . . 

Nor do the other circumstances establish- 
ed support such -a decision. The dharam- 
sala has never, it seems, been called a - 
dharamsala, but has been referred to in 
some documents as a dera by which 
name Udasi institutions are “commonly 
known. There are five Sikh Gurdwaras in 
the village (two ola and three new), and 
the fact that the bulk of the proprietors are ` 
now Sikhs is not an important piece of 
evidence. The istimrars of 1550 were not . 
all ‘Singhs’. There are Samadhsof Balak 
Ram and Hari Das on the land of the‘ 


~ mahants. Their existence may not gi 
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inconsistent with the dharamsala being 
aSikh Gurdwara, but samadhs are com- 
monly found in Udasi institutions and 
that their presence was regarded as in- 
dicating that the institution was not in 
reality a Sikh Gurdwara isapparent from 
the remarkable statement of one of the 
respondents’ witnesses that they were built 
two days before he gave evidence, that is 
to say on March 7, 1935. Itis true that 
the dharamsala is not shown to have 
been in recent times a college or mon- 
astery, as the Latala Dharmsala was found 
to be but from the description of the 
Ludhiana Dharamsalas in the Settlement 
Report of 1873—83 to which I’ have referred 
above, it is clear that only the larger 
institutions of this kind were colleges 
or monasteries. We do, however, know 
that the mahants of this dharamsala 
had several chelas. Balak Ram had at 
least five. 

The oral evidence produced to prove 
that public Sikh worship bas been carried 
out in this icstitulion does not appear to 
me convincing. In the plan of the insti- 
tution submitted with the petition pre- 
sented under s. 7, Sikh Gurdwaras Act, all 
the rooms inthe building are described; 
but {hough there is a langar there is n3 
place shown as the place where the Granth 
Sahib was keptor recited. An attempt 
tó remedy this omission was made during 
the course of the proceedings before the 
Tribunal anda new map prepared by a 
draftsman was proved. The evidence of 
the draftsman shows that his plan was 
merely acopy of the plan attached to 
the petition with | 
The place where this chabutra was 
inserted was shown in the first plan as a 
byre. eg | 

“Though the respondents’ witnesses al- 
léged that the Granth Sahib was worship- 
ped and offerings were made to itin the 
dharamsala no witness tells us where 
this was done. It is difficult to believe that 
public worship by Sikhs was carried on in 
a building in which no room was set apart 
for the Granth Sahib, and it isnot alleged 
that this worship was carried on outside 
the building. The oral evidence that Hari 
Das recited the Granth Sahib is not con- 
sistent with the complaint made against 
him in 1901 and the confiscation of the 
muafi on the ground that he had refused 
to read the Granth Sahib or have it read. 
The evidence asa whole points definitely 
jn my opinion to the conclusion that 
¢he-dharamsala was not founded for public 


a “chabutra” added.. 
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worship by Sikhs. I would accordingly. 
accept the appeal with costs and grant 
the petitioner-appellant a decree declaring 
that the dharamsala is not a Sikh Gur- 
dwara. 

Bhide, J.—I agree. 

Ne ; Appeal accepted. 


- NAGPUR HIGH COURT 
Second Civil Appeal Ne. 1338-B of 1934 
July 31, 1936 © 
Niyoar, J. 
KISAN—Pratntirs—APPELLANT 


versus 
GANGABATI AND OTHERS—DEFENDANTS— 
RESPONDENTS 


Berar Land Revenue Code (as amended tn 1928), 
s. 174 (4)—Scope— Has been enforced’, meaning of 
—Practice—Precedents—Tendency of Courts to. 
follow decisions of other High Courts in matters 
provided for by local enactments deprecated. 

Sub-sec:ion 4 of s. 174, Berar Land Revenue Code 
is enacted to counteract the device of transfer to a 
stranger by a stranger purchaser to defeat the pre- 
emptor's right after it has accrued. The meaning 
of the expression “has been enforced” is that the” 
subsequent transfer becomes voidable only when the 
pre-emptor enforces his right of pre-emption, either 
by depositing the money as contemplated in s. 180 
or when ih pre-smptor files a suit claiming pre- 
emption. Baban v. Suryabhan (3), held no longer 
good law. Liakat Hussain v. Rashid-ud~Din (1) and 
Hans Nath v. Ragho Prasad Singh (2), distinguish- 
ed. 

The tendency on the part of the Subordinate Courts 
of the Central Provinces to take recourse to the deci- 
sions of the Allahabad High Court in matters speci- 
fically provided for by any local enactments of the 
Central Provinces, deprecated, Ramchandra v. 
Bhupchand (4), referred to. 

8. 0. A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Akola, in Civil Appeal No. 92 of 
1933, dated April 13, 1934, arising out of 
Civil Suit No. 105 of 1933 in the Court of 
the Second Additional Sub-Judge, First 
Class, Akola, dated October 30, 1933. 

Mr. W. B. Pendharkar, for the Appel- 
lant. 

Mr. G. V. Deshmukh, for the Respondent, 

Judgment.—This is a plaintiff's appeal, 
from reversing judgment of the second, 
Additional District Judge, Akola, dismissing- 
the suit for pre-empiion. The plaintiff's. 
case was that on May 20, 1932; Damodhar, 
respondent No. 3, sold to Bhagai, respond; 
ent No. 2, a field, survey No. 614-4 for 
Rs. 200. Subsequently Bhagabai sold the 
same field to Gangahai, respondent No. 1, 
on February 1, 1933. The plaintiff appels 
lant originally instituted the suit against 
Bhagabai and: Gangabai for pre-emption, 
on the ground that the transferee was a 


1934. 
stranger. Musammat Candaba was sub- 
sequently imp'eadeđ in the suit. Now the 


only contesting party is Musammat Bhaga- 
bai. It is unnecessary to recapitulate ‘the 
pleadings as the only question which ‘arises 
upon this appeal is one of pure law. It ‘is 
whether the subsequent sale on February 
1, 1933, to Gangabai, who admittedly holds 
_ Share though smaller than that held by 
the appellant, can, by her purchase, defeat 
the appellant's right to claim pre-emption ? 


-The lower Appellate Court answered the | 


question in the affirmative on the strength 
of two rulings of the Allahabad High Court, 
namely Liakat Husain v. Rashid-isd-din (1) 
and Hans Nath v. Ragho Prasad Singh (2), 
and a a ruling of Nagpur Judicial Commis- 
sioner’s Court reported in Baban v. 
Suryabhan (3). Tre learned Judge clearly 
misdirected himself in having ignored the 
express provisions of law embodied in 
8. 174 (4) of the Berar Land Revenue Oode, 
1928,. which was applicable to this”-case. 
That enactment explicitly lays down that: 
“when any right of pre-emption in any interest in 
&- survey "number has been enforved under any of 
the provisions of this chapter, any transfer of such 
interest made subsequently to the transfer in respect 
of which the right arose shall be voidable at the 
instances of the occupant enforcing that right.” 
The tendency on the part of the Sub- 
ordinate Courts of these Provinces to take 
recourss tothe decisions of the Allahabad 
High -Court-in matters specifically provided 
‘for by any local enactments ,of these 
‘Provinces was deprecated in Ramchandra 
v. Rupchand (4). Itis high time that the 
Subordinate Courts put -themselves on their 
guard against infringing the rule laid down 
in ‘that case, otherwise they would betray 
themselves into the error of making the 
law instead of applying the law as it 
stands. There can be no manner of doubt 
that Gangabai cannot validly set up the 
sale in her favour as aconclusive answer 
to the appellant’s suit for pre-emption in 
view of the enactment quoted above. An 


attempt is made on behalf of Musammat . 


Gangabai to show that sub-s. (4) -of s. 174 
does not apply to a transfer- in favour of 
@ co-sharer or of the original vendor. In 
my opinion this argument is- untenable 
for the simple reason-‘tnat if this argument 


A) 29 A. 125;3 A L579); A W N 1906, 313. 

(2) 54 A 189, 136 Ind, Cas. 402; AIR ‘1932 P O 57; 
9 Ò WN 127; (193 23) A L 190; Ind. Rul, (1932) P d 
a 525 b W ais; 62 M LJ 614; 550 L J276; 59 IA 

8 (PC) 

we 29 N LR 235;.144 Ind, Cas. 876; AI R 1933 
Nag. 134; 6 R N, 28, 

_ (4) 23 N L R 94; 103 Ind, Cas, 212; Al R 1927, i 
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“right being defeated by 
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were to- prevail, it will render the enactment 
otiose. “The expression “any transfer” used 
“in sub-s! (4) of's. 174, Berar Land Revenus 
‘Code, may comprise three kinds of transfers, 
(1) re-sale to the vendor, (2) sale to a ćo- 
occupant, or (3) sale to a stranger. To 
“meet the last-mentioned case it was un-. 
necessary to enact a law such as sub-s. (4) 
of s. 174, because a transfer to a stranger 
by a stranger purchaser could not obviously 
affect ‘the pre- emptor's right. The ques- 
tion arose only in respect “of the transfers 
in the two first mentioned cases. The 


` cases such.as Hans ‘Nath v. Ragho Prasad 


Singh (2), and Liakat Hyssain v. Rashid-ud- 
Din (1), relied on by thé. lower Appellate 
Court take the view that such transfers 


- are effective to. ‘defeat the pre- emptor's 


It was to prevent the pre-emptor's 
such transfers 
that sub-s. (4) of s, 174 has been expressly 
enacted -as Rao Bahadur (now .Dewan 
Bahadur) Brahma -points out at-page'224 . 
‘of his annotated edition of the Berar ‘Land 


right. 


-Revenue Oode, 1928. This sub: section is 


enacted .to counteract this device to defeat 
the pre-emptor’s right after-it has accrued. 


“Ib is urged that the expression “has been: 
enforced” occurring in subs. (4) 


‘hits 
only: those transfers which as in 
-this case, were made anterior to such 
enforcement. I cannot dccede to this con- 
tention. The meaning of the expression 
“has been enforced” ‘obviously. is that the 
‘subsequent transfer-becomes voidable -only 
when the pre-emptor enforces his right-of 
pre-emption, either by depositing’ ‘the 
money as. contemplated in s..:180 or when 
‘the pre emptor files a” suit claiming Pre- 
-emption: Much-emphasis is laid on ‘the 
authority of Baban v. Suryabhan (3). That 
case was concerned with a sale made before 
ithe amendment.of the ‘Berar-Land ‘Revenues 
“Code, 1923, came into force. The amend: 
ment exhausts ‘the authority of that ‘deci- 
sion.. 

The result is that ‘the appeal susceeds 
-and ‘it is allowed with-the result that-the 
plaintiff's suit is decreed with costs in this 
„Court and:the lower Appallate Court. The 
-costs of the original Oourt will ba Paid 
as ordered Dy that Gourt.: ` 


Ne A pacal allowe de 


- MADRAS HIGH COURT 
Second Civil Appeal No. 1667 of 1931 
` November 19, 1935 
` VENKATARAMANA Rao, J. 
PERUVANIYAN KRISHNA KURUP 
“AND ofagRs—Derenpants Nos. 3 to BAND 1 
eae as APPELLANTS ` $ 
versus 


CHOW WAKARAN PAZHUKKATH 
_. POKKI—Pat'tirrs Nos. 210 4 AND 


DeFenpant No. 2— RESPONDENTS 
Malabar Law—Tarwad—Land in lieu of main- 

‘tenance to Ejunior members—Leasee from karnavan, 

whether can recover possession fron. maintenance 
- holder— Adverse, possession—Property in possession 

of lessee of tawazhi—Sale by karnavan—Vendee 
not caring ‘to take possession Jrom lessee nor asking 
them to attorn to him—Lessee continuing payment of 
rent to tawazhi for over twenty years, without in- 
. terruption—Suit by rendee for possession— Adverse 
posression, if established—Sale, if created relation- 
_ Ship of landlord and tenant between vendee -and 
lessee—Applicability of s.5, Malabar -Compensation 
. for Tenants’ Improvements Act (I.of 1900). 
_ Where land is given in lieu of maintenance to 
. fħe junior members of the tarwad by its karnavan 
‘it Gannot be set aside ‘by.the succeeding karnavan. 

It -is binding on him-and‘a suit for possession there- 
-of cannot be maintained ‘unless the arrangement is 
“set aside and some other suitable arrangement in 
. lieu thereof is made. On this ground the léssee 
“from the karnavan is not entitled to recover posses- 

sion from the maintenance holder of the land deli- 
: vered .to him under suchan arrangement, Rama- 
“swami Patter v. Gopalan (1) and Kunhahomed v. 

‘Sara Umma (2), relied on, ' 

’ Propêèrty belonging to a tarwad which was set apart 
-for maintenance for a tawazhi was given in lease by 
the tawazhi. The karnawan of the tarwad sold the same 
“empowering ‘the vendee to recover possession after 
- paying compeneationto tenant. The vendee did 
“not careto bring property under.his pcssession or 
“call upon the tenants to attorn to him. The tenants 
continued to. pay rent to.the representative of tawazhi, 

, Thus the possession was with tawazhi for over 20 
years without interruption. In a suit by vendee to 

recover possebsion : i 

‘Held, that’ by the mere fact of sale no relationship 

.of -landlord..and tenant was created between the 
. vendee andthe tenant, and the vendee was not 
„protected either by s.5 of the Malabar Compensa- 

~~ tion for Tenants’ Iniprovements Act, or by the 
terms of the sale-deed. k : 

+ ,Held, also that there was an open, and ‘adverse 
“enjoyment of the property for over a period of 
‘12 years by the reception of rent thrcugh tenants 
“and the plaintifs’ rights beeeme barred 6ither 
-“under Art. 137 cr under Art. 144 of the Limitation 
:Act. Anda. dum Ummayya v. Rayaroth Kandi 
„Pakki Muda.ia~ (3), relied on, Kunhahomed v, 
“Sara Unma (2,, 1 ferred to. 


,. 58. C.A. against the decree of the Dis- 
trict Court of ^ ath Malabar in A.S. 
ho. 230 of 1929 pieferred against the 
decree of the Court of tke Additioral 
District Munsif of Tellicherry in O. 6, 
No. 167 of 1928. 


Judgment.—TLe suit cut of which thi 
second appeal arises was instituted by the 
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` plaintiff for the recovery of ‘possession of 
ltem No: 1 ofthe plaint schedule. The 
plaint comprisestwo items of properties, 
namely Item No. 1 being Kanancheri 
paramba and Item No. 2 being nata 
paramba which admittedly belonged in 
jenm to Peruvaniyari THazhekunnath 
Tarwad of defendants Nos. 3 to 6. By 
Ex. 1, dated March 16, 1880, the said prop- 
erties were leased by its karnavan to 
’Mathancheri Kannan and he obtained a 
renewal from the succeeding-karnavan by 
Ex. A dated October 5, 1892. In or about 
1895 the plaint properties were in pur- 
suanée of a razinamah set apart by ‘the 
then kernavan for the maintenance of 
Lakshimi Amma and her descendants 
who form a tavazhi of the main tarwad 
and possession was delivered to her and 
she, was collecting the rents from the 
‘lessee Kannan. On May 2, 1800, Lakshimi 
Amma: gave a melcharath to one Kunham- 
mad” Kutti with authority to recover 
possession ofthe property from Kannan 
_after paying of the amount if any due 
. to him on January 4, 1908. Kunhammad 
-Kutti obtained a decree for arrears >of 
rent against Kannan on the strength of 
.the said melcharath and subsequently 
Kunhammad. Kutti assigned all his rights 
under the melcharath to Kannan himself 
“as per Ex. IV, dated March 13, 1912, and 
Kannan attorned toLakshimi Amma and 
continued to pay rentto her. Kannan’s 
lease-hold rights were purchased in exe- 
cution of a decree obtained by ‘one 
_Chekru on October 29, 1920, and Chokru 
assigned his rights ‘to the Ist defendant 
who has, since the date of purchase, continu» 
ed to pay the rent to Lukshimi Amma and 
after her death to defendants Nos. 3 to 6. 
In the meanwhile on January 17, 1907, the 
karnavan ofthe Thazehekunnath Tarwad 
to whom the properties belonged in jenm 
as aforesaid ccnveyed the said properties 
and some other items of property to óne 
Akkal Kannan Nair for a consideration 
of Rs. 2,500. The present first plaintiff, 
obtained a mortgage decree against 
Kannan Nair in O. 8. No. 886 of 1912 on 
the file of Nadapurum Court, had the 
rights of Kannan Nair brought to sale and 
purchased them himself. The sale. cer- 
tifcate was issued to him on December 18, 
"1922, On August 25, 1927, he issued a 
“registered notice to the lst défendant 
-demanding surrender of possession of 
plaint Item No. 1 but the lst defends 
ant declined to do so stating that. he 
was holding the property under defends 
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ants Nos.3 to 6 and denied the title of 
the plaintiff and his right to recover 
possession of the same. Thereupon the 
. plaintiffs have instituted this suit agdinst 
the Ist defendant and the 2nd defendant 
who . is. a sub-tenant under him and 
defendants Nos. 3 to 6 who belong to 
the .tavazhi, of Lakshimi Amma for re- 
covery of possession of Item No. 1. 

The defence of the contesting defend- 
ants is that the karnavan had -no right 


to sell the properties of Akkal Kannan | 


Nair in derogation of the maintenance 
arrangement entered into by him settling 


the property on defendants Nos. 3 to 6, . 


that- the said sale: was in any event. 
fraudylent and not binding on them, that 
neither Akkal Kannan Nair, nor the Ist 
> plaintiff nor the plaintiffs. had at any 
‘time possession of tke properties and that 
in any event the plaintiff's title 
‘property must be deemed to be barred by 
limitation and adverse possession. 


-The learned District Munsif who tried 


“the suit was of opinion that Ex. Fi, the 
‘sale-deed in fayour of Akkal Kannan 


-Nair by the karnavan was for necessary ` 


-purposes - of thè- tarwad and therefore 
binding on defendants Nos. 3 to 6, but 
he negatived the plaintiffs’ caim on the 
ground that the tenants of plaint Item 
No. 1 including the Ist defendant have 
not at any time altorned to Akkal Kannan 
Nair but have been in possession under 
the maintenance holders Lakshimi Amma 
and her descendants defendants Nos. 3 
to 6 and the possession of defendants 
Nos. 3 to 6 was adverse to the piaintiff 
and therefore his right to- recover possés- 
sion -of the properties was barred by 
adverse possession. 


On appeal the learned District Judge 
_Teversed the decision of the District. Munsif. 


‘He held that the sale in favourof Akkal ` 


Kannan Nair was binding on the tarwad. 
He also found that the property was 
allotted to ths maintenance holders in 
1895 and ever since was being enjoyed 
‘by them in that the tenants held under 
_them and paid rent tothem. He further 
found’ that neither: Akkal. Kannan Nair 
“nor the plaintiff subsequently obtained 
án attornment of the tenant or collected 
rent from him. But he, however, held 
that the tenancy of Kannan under the 
lease of 1892 must be deemed to have 
continted and not pat an end to and 
possession could not be adverse as 


against the plaintiff and therefore ‘the | 
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.to the. 


r 
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plaintiff's tights- were not barred and ke 
was entitled to recover possession. ' 

‘It is contended by Mr. Nambiar on 
behalf of defendants Nos. 3 to 6 that’ the 
view of the learned: Judge on the ques- 
tion of limitation is. wrong and that 
though the sale in favour of Akkal Kannan 
Nair, may be binding on the tarwad, 
yet the sale must be deemed to be 
subject to the maintenance grant in 
of defendants Nos. 3 to6 and 
the plaintiff's rights could not therefore 


-prevail against the rights of defendants 


Nos. 3to 6. There is authority for the 
position that where land is given in lieu 
of maintenance -to ‘the: junior members 
of the tarwad by its karnavan, it cannot 
be set aside by the succeeding karnavan. 
It is binding on him and a suit for posses- 
sion thereof cannot be maintained un- 


less the arrangement is set aside and 


some other suitable arrangement in lieu 
thereof is made. [Vide, Ramaswami Pattar 
v. Gopalan (1)]. On this ground the lessee. 
from the karnavan was not entitled to 
recover possession from the. maintenance 
holder of the land delivered to him under 
such an arrangement. The principle of 
this decision was also approved -in- a 
later case in Kunhahomed v. Sara Umma 
(2), but the question still remains whe- 
ther it prevents the kamnavan from alienat- 
ing the property for necessary. purposes 
of the tarwad and if so, what is the effect 
of that alienation upon the maintenance 
grant? I think itis unnecessary to de- 
cide this question in the view that Iam 
taking on the question of adverse posses- 
sion. On ‘the findings of the learned 
Judge it seems to me that the plaintifis’~ 
suit is barred. by limitation and adverse 
possession -of defendants Nos, 3 to 6. 
On the date of sale in favour of Akkal 
Kannan Nair the karnavan of the tarwad 
was not in possession | of the suif property. 
It -was inthe possession of the tavazht 
of Lakshmi Amma and Kannan, who 
‘originally was a tenant of the tarwad,, 
subsequently became the tenant of. the 
tavazhi. It was therefore incumbent upon 
Akkal Kannan’ Nair to reduce the prop- 
érty to his possession or call upon the 
tenant to attorn to him but he never did. 
so, The possession of the tavazhi through 
its tenant ` Kannan must be deemed ‘to. 
be adverse from the date of sale. Akkal 
Kannan Nair never reduced the proper ty: 


(1) 32M LJ 97; 37 Ind, Oas. 659, 
nÈ 49M LJ 121; 90 Ind, Cas, 819; ALR 4925 ad; 
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- to possession by- calling upon the tenant 
to attorn to him orotherwise. The tenant 
. continued to pay rent to LaksLimi ‘Amma. 
So from 1907 until 1927 for a period of 
over 20 years the Ist defendant was pay- 
ing rent to Lakshimi Amma and there- 
_ fore possession of the property through 
_ the tenants continued with the tavazhi 
_ without. any interruption and there was 
. thus an open and adverse enjoyment of 
“the property for over a period of 12 years 
- by the reception of ‘rent through Kannan 
- and afterwards Chokru and the Ist de- 
fendant and the plaintiffs’ -rights have 


“become, barred. either- under Art. 137 or. 


under Art. 144 of the Limitation Act, which- 
ever article is takèn. In . Andathodam 
_Ummayya v. Rayaroth Kandi Pakki 
.Mudaliar (3) the karnavan of-a Malabar 
-Tarwad conveyed certain 
‘favour of one of its tavazhis for its main- 
:tenance. The property was under a lease 
in the possession of a tenant. The kar- 
navan ‘asked the tenant to pay rent to 
the. tavazhi and soon after he died. The 
-Succeeding karnavan, ignored this main- 
‘tenance arrangement and collected the 
rent from the tenant himself and subse- 
quently conveyed the property to a differ- 
ent tavazhi for its ‘maintenance and 
-asked the.tenant to pay the rent to the 
‘latter tavazhi. The ‘tenant accordingly 
attorned to them. The first tavazhi never 
collected any rent from the tenant nor 
fook steps to take possession of thé land, 
After 12 years from the date of the 
grant they filed a. suit to recover posses- 
Sion. It was held their rights were barred 
by. limitation and adverse “possession. 
Ramesam, J. observed. as follows :— 
„~ ‘The relation of landlord and tenant has not 
‘been created between the plaintiff and Chethu 
qom That being so, the possession of the tarwad 
‘om October 1900 to September 1902 and of its 
assignee, defendant No. 4 (the second tavazhi) from 
September 1902 upto date of suit is adverse to the 
plaintiff and plaintiffs’ title is extinguished by 
prescription.” 
"This ‘decision exactly covers the present 
Cuse. ` 
“Ib is contcndsd by Mr. Pocker that the 
lst defendant being a tenant of the 
tarwad, under the sale executed in plaint- 
iff's favour, he was entitled to recover 
possession only on payment of the amount 
due to him, and under s.5 ofthe Malabar 
Compensation for Tenants’ Improvements 
Act the tenantin possession of the land 
must-be- deemed to be a tenant and 


there could be no.’adverse possession by 


(3) AIR 1927 Mad, 1157; 104 Ind, Cas, 831; 39M 
LTal , i a 


property in. 


vera age 


the tenant against the landlord. In the 
first place, on the date of sale there was 
notenant of the tarwad in possession. 
Further s. 5 applies where there is a 
relation of landlord and tenant subsisting 
between the parties. The statement in 
the sale-deed only indicates that before 
-ihe vendee could recover physical posses- 
-sion of the property he was bound to 
pay compensation to the tenant. On the 
date of sale he was certainly entitled to 
possession.and he should have reduced 
the property to his possession by asking 
‘the tenant to attorn to him or if he 
failed to do so by ejecting him. The- fact 
that he can recover physical possession 
only on certain conditions is not the 
same thing as that he was not entitled 
‘to possession. On the daté of sale his 
vendor was certainly entitled to possession 
‘as the tenant's lease had expired. There- 
fore by the mere fact of sale no relation. 
ship of‘ landlord and tenant was created 
between Kannan and Akkal Kannan Nair 
in this case and the plaintiff is not protect- 
ed either by s. 5 of the Malabar Com- 
pensation and Tenants’ Improvements Act 
or ‘by the terms of the sale-deed in favour 
of Akkal Kannan Nair. 

In the result I reverse the decree of 
the learned District Judge and restore 
that of the District Munsif with costs 
throughout. 

(Leave refused.) l 

AD, Appeal allowed. 


Sinema 


$ CALCUTTA HIGH COURT 
Letters Patent Appeal No. 4 of 1936 
i April 8, 1935 
Gusa AND BARTLEY, JJ. 
De. FERDINAND PERIER, S. J. 
ARCHBISHOP, CALCUTTA—PtataTire= 
APPELLANT 


versus 7 
KUMAR KRISHNA NANDY. CHOUDHURY 
_ —DEFENDANT—RESPONDENT. 

Estoppel—Pre-emption proceedinys under s. 26-F, 
Bengal Tenancy Act (VIII of 1885) — Landlord 
wanting to exercise right of pre-emption—Ob jection 
by. tenant that he was fixed rate tenant—Objection 
allowed but question of status left open—Sale kobala 
not reciting fixity of rent—Quistton of estoppel, 
whether arises against purchaser—Civil Procedure 
Code (Act V of 1998), s. 100—Question whether ten- 
ancy was fixed raté, and also whether presumption 
arises from tenant paying uniform rate of rent are 
questions of fact. . 

‘Where in-pre-emption proceedings when the land- 
lord wanted to exercise his right of pre-emption, 
ah objection that the tenancy was ata fixed rate 
of rent is allowed, leaving open the question of statug 
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ot the tenant, the fact that in the kobala by which the 
purchaser purchased the holding, there wasno mention 
of the fixity of rent and that the price was paid at 
the time of registration of kobala, does not give 
rise to any estoppel against purchaser ina suit by 
the latter for a declaration that he was a fixed rate 
tenant of the holding and-ss. 26-D and 26-F have no 
application. 

The question whether atenant has held at a 
uniform rate for number of years isa question of 
fact, und not of law, and not an inference of law 
drawn from facts; on sucha ‘question the finding 
ofthe Court of first appeal is conclusive. 

The question whether a presumption could or 
could not arise from a tenant having held at uni- 
form rate for a very long period’ and from other 
circumstances that the tenancy was one of which 
the rent wasfixed must be a question of fact; and 
the decision of the final Court of fact must be taken 
to be conclusive between parties concerned. 
a sa v. Motisager (1), distinguished. [p. 598, 
col, 2, : 


`L. PJ'A. against the judgment of Mr. Jus- 
tice M. ©. Ghose, dated January 7, 1936. 
Messrs. D. N. Bagchi and Jitendra Nath 
Bagchi, for. the Appellant. 
Messrs. Amarendra Nath Bose and Hira 
Lal Chakravarty, for the Respondent. 


Jdudgment—This is an appeal under 
the Letters Patent in a suit instituted by 
the plaintiff-appellant for declaration’ that 
e was a tenant at fixed rate of rent in 
respect of the lards in suit. In view of 
an order passed in accordance with the 
provisions contained in ss. 26-D and 26-F, 


Bengal Tenancy Act, the plaintiff in the- 


suit-prayed for the further declaration that 
those provisions of the law had no appli- 
cation to the lands in suit, and for re- 
covery of possession of the lands, inas- 
much as there was an order for pre-emp- 
tion in favour of the defendant landlord. 
It would appear that the plaintiff purchased 
the lands in suit from a tenant under the 
defendant; the landlord defendant having 
applied under ss. 26-D and 26-F, Bengal 
Tenancy Act, for exercise uf the right of 
pre-emption, in the matter of the purchase 
made by the plaintiff, the application was 
allowed ; in the order passed on the appli- 
cation for pre-emption made by the land- 
lord, the question of status and nature of 
the tenancy purchased by the plaintiff was 
not determined and was expressly left open. 
As has been mentioned already, the case 
of the plaintiff before the Court, so far as 
the suit. giving rise to this appeal was 
concerned, was that he had purchased the 
lands in suit, appertaining to a tenancy at 
a fixed rate of rent, and that the landlord 
had no right to exercise any right of 
pre-emption in regard to the same. The 


plaintiff's claim in suit was resisted by the | 
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defendant landlord,. who: asserted that the.: 
tenancy in question was an ordinary. oc- 
eupancy holding, and not a holding. at a 
fixed rate ofrent. i eae we 

The questions for determination,in the. 
suit, so far as they are relevant, for the. 
purpose of this appeal, were those indicated . 
by Issue No. 6 raised on the ‘pleadings of. 
the parties concerned : What is the status . 
of the plaintiff? Is the plaintiff an 
occupancy raiyat or a raiyat at fixed rate 
in respect of the Jandsin suit? The plain- 
tiff's suit was dismissed by the trial Court. 
On appeal by the plaintiff, the learned 
Subordinate Judge in the lower Appellate 
Court, on a consideration of the evidence 
in the case came to the conclusion that 
the rent of the holding to which the lands 
in suit appertained, was fixed in per- 
petuity. It’ was held on evidence that the ` 
defendant in the suit had failed to, rebut 
the presumption of fixity of rent arising- 
from payment of rent for a long period 
at an unvarying rate. A decree was passed’ 
in favour of the plaintiff declaring that 
the plaintiff's interest in the land in suit . 
was that of a raiyat at fixed rate and that 
the provisions of ss. 26-D and 26-F were . 
not applicable to the lands in suit ; the de- 
fendant was permanently restrained from 
tuking possession of the lands in suit. The 
decree passed by the lower Appellate Court 
was set aside on appeal to this Court; 
and the learned Judge of this Court against 
whose decision this appeal is directed, dis- 
missed the plaintiff's suit. 

The first ground on which the decree of 
the Subordinate Judge in the Court of ap- 
peal below passed in favour cf the plain: 


tiff-appeilant before -us, was set. aside was 


that the plaintiff's action in depositing the 
landlord's fees under s. 26-D, Bengal 
Tenancy Act, estopped him from claiming 
against the defendant that the holding in 
suit was not’an occupancy holding. In 
view of the position indicated already 
that the question of status of the plaintiff, 
whether he wasa tenant ata fixed rate of 
rent, having been expressly left open, as 
mentioned in the order recorded in the. 
proceeding in which the defendant wanted” 
to. exercise his right of pre-mption as a 
landlord, the question of estoppel as dis- 
cussed by the learned Judge of this Court 
in his judgment, did not, and could. not, 
arise. On the findings arrived at by the 
Court of appeal below, there was no case 
of estoppel operating against the plaintiff 
in the matter of his claim in the suit in 
which the appeal has arisen, As has been, 
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noticed. by the learned Subordinate Judge 
in his. judgment, the fact that in the kobala 
by which the plaintiff purchased the lands 
in .suit, there was no mention of fixity of 
rent, that the plaintiff paid the landlord's 
fees at the time. of registration of the 


‘kobala, did not give rise to any estoppel 


against the plaintiff. The rights of the parties 
concerned had to be determined in respect 
of the lands in suit, and the question of fixity 
of ‘rent as raised in the suit which was 
left open in the previous proceeding under 
ss. 26-D and 26-F, Bengal Tenancy Act, 
had to be determined on materials on record, 
apart from the position that there was pay- 
ment of landlord’s fees ‘at the time of the 
registration of the kobala by which the 
plaintiff had purchased the lands in suit. 
The nature of the tenancy and the 
incidents of the same could not be 
changed by an act or declaration of the 
plaintiff ; and there was, in our opinion, 
no ‘admission by tke plaintiff which induced 
the defendant to alter his condition, as 
mentioned by -the learned Judge of this 


. Court in his judgment. It may be men- 
tioned that the learned Advocate for the- 


defendant-respondent did not rest his case 
before us on estoppel operating against 
the plaintiff-appellant, and did not make 
any serious attempt to support the deci- 
sion appealed against, on the ground of 
estoppel. 

‘The question for consideration next is 
whether the learned Judge of this Court 
was right in holding against the decision 
of the final Court of fact, that the holding 
in the case before us, was not-held at a 
fixed rate of rent. It is well settled, that 
even in cases where presumption under 
s. 50, Bengal Tenancy Act, as to fixity of 
rent, does not arise directly, as in the case 
befcre.us the Court would be justified to 


act on presumption similar to the one 


arising under that’ section, if the facts 
justify the same.- A presumption that a 
tenant holds .at a fixed rate may arise on 
facts, asin the case of uniform payment 
of: rent. for a number of years; and in cases 
not coming within the purview of s. 50, 
the Court is entitled to consider the facts 
in -view cf all the -circumstances, and de- 
termine whether it was a just inference 
that a particular - holding bears a fixed 
rental.. According. to the Court of appeal 
below on the evidence in the case . the 
presumption arise that the status of the 
plaintiff was that. of a tenant holding at 
rent tixed in perpetuity ; and it was for 


-he defendant landlord to rebut that pre- 
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sumption. The-questicn whether a tenant 
has held at a uniform rate for a-number 
of years is a question of fact, and not of 
law, and not aninference of law drawn 
from facts ; on such a question the finding 
of the Court of first appeal is conclusive. 
The Court of appeal below came io the 
definite conclusion on evidence in the case, 
that the origin of the tenancy in ques- 
tion, to which the lands in suit appertain- 
ed, was unknown ; that there was no en- 
hancement of rent for avery long period ; 
that-there were other circumstances from 
which it could. reasonably be presumed 
that the rent of the holding was fixed 
in perpetuity; and that the defendant 
had failed to rebut the presumption of 
fixity of. rent arising from payment of 
rent for a long period at an unvarying 
rate. 
The findings arrived at by the Subor- 
dinate Judge in the Court of appeal below 
were binding on this Court in second 
appeal. It may be noticed: in -this con- 
nection that the observations of their Lord- 
ships of the Judicial Committee in Dhan- 
nammal v. Motisagar (1) the questicn whe- 
ther the tenancy was permanent or pre- 
carious, in the case befcre the Judicial 
Committee, seemed to their Lordships to 
be a legal inference from facts, and was 
not a question of fact, have no ‘application 
to the case before us, seeing that the 
question before the Court was simply whe- 
ther a presumption could or could not arise 
from a tenant having held at uniform rate 
for a very long period and from other circum- | 
stances that the tenancy wes one of which 
the rent was fixed. Sucha question must 
be a question of act; and the decision of 
the final Court of fact must be taken to 
be conclusive between parties concerned. 
See in this connecticn Alimuddin Mollah 
v. K. S. Bannerji (2). The presumption of 
fact as to fixity of rent was drawn in the case 
before us; from evidence on record by the 
Court of appeal below, and that presump- 
tion had not been rebutted. In the above 
view'of the main question arising for con- 
sideration in this «ppeal, the decision of 
the Subcrdinate Judge in the Court of 
appeal below, could not be interfered with. 
The above conclusions arrived at by us 
dispose of this appeal. It was, however, 
raised, before us on behalf ofthe defen- 
dant-tetpondent that two other questions 
(1) 541 A 178; 101 Ind. Cas. 355; AIR 1927 PO 


102; 52M LJ 663; 29 Bom. LR 870; 31 OW N 677; 
(1927) M W N 481 (PO 


(PO). : 
(2) 29 O W N 500; 86 Ind. Cas. 316; ATR 1925 Cel. 
632; 410 L J135, 
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arose for consideration in the case before 
us, namely : 


I. That in view of the provisions con- 
tained in s. 26 F (5), Bengal Tenancy 
-Act, the plaintiff had no subsisting inter- 
est in him, on which the claim in suit in 
the present case, could be based. The suit 
was, therefore, not maintainable. 

IL That regard being had to the final 
decision in a proceeding under s. 106, 
Bengal Tenancy Act, the suit was not 
maintainable, andthat the said decision 
operated as a complete bar to any relief 
being granted to the plaintiff in the suit. 

There is nothing contained in the issues 
raised for determination in the suit, and 
in the judgments of the Courts at the 
previous stages of the litigation, from which 
it could possibly be said that the points 
now sought to be raised before us, relating 
to the maintainability of the suit in which 
this appeal has arisen, was raised by the 
defendant at any previous stage of the 
litigation. We are unable to give effect to 
any of the contentions raised before us 
for the first time, and we are notat all 
satisfied that there is any substance in- 
volved in them. In the result, the appeal 
is allowed. The decision of the learned 
Judge of this Court, against which this 
appeal is directed, is set aside; and the 
decree of the Subordinate Judge in the 
Court of appeal below, passed on November 
30, 1933, in favour of the plaintiff-appel- 
lant, is restored. The plaintiff- appellant 
is entitled to get his costs in the litigation 
throughout from the defendant-respondent. 

D. Appeal allowed. 





RANGOON HIGH COURT 
First Civil Appeal No. 73 of 1936 
July 29, 1936 
Rosarts, O. J. AND DUNKLEY, J. 
O.M. O. CHETTYAR FIRM—APPELLANT 


versus 

MA MAI TIN AND OTIERS—RESPONDENTS. 

Transfer of Property Act (IV of 1889), s. 583— 
Execution of decree—Attachment—Daughter of judg- 
ment-debtor executing pro-note and getting attach- 
ment released—Sale-deed of property in her favour 
—Subsequent decree by same decree-holder against 
same judgment-debtor—Sale to daughter, if con be 
set aside under s. 53, as fraudulent and collusive 
Inadequacy of price, whether material. 

In execution of his decree, certain property was 
attached by the decree-holder. The judgment-debtor's 
daughter by executing a promissory note and bond to 
pay “off. the decretal amount, got the attached prop- 
erty released and also got the sale-deeds of the 
property, The same decree-holder, subsequently got 
another decree against the same judgment-debtor 
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and tried to set aside the sale to the daughter ag 
fraudulent and collusive : 

Held, that the eale which was effected was effect-. 
ed inorder to satisfy the decree and was the means 
whereby the decree-holder got benefit in the pre- 
vious execution proceedings. The sale, therefore,” 
could not be set aside unders 53, Transfer of = 
Property Act, and fact that the sale was for in- 
adequate price was immaterial asthe question of 
inadequacy of price is important only when it. 
throws a light on the question that the transfer was” 
made to defeat or delay creditors R. M. P. A. L.: 
Chetty | Firm v. Ko Maung Gale (1), relied on, i 

F. C. A. against the decree of the Assist- 
ant District Court, Pakokku, dated: 
March 25, 1936. : 


Mr. P. B. Sen, for the ka TES i 

Mr. Kyaw Myint, for Respondent No. 1. 

Roberts, C. J.—This is an appeal 
against the decision of the Assistant Dis- 
trict Judge of Pakokku refusing to set aside 
a transfer by U Maung Oh of certain - 
properties to his daughter Ma Mai Tin as 
being voidable by reason of the provisions- 
of s. 53, Transfer of Property Act.” The. 
appellants who are a firm of Ohettyars- 
were decree-holders to the value of Rs. 950 
in November 1933, and when they proceed- ` 
ed to execution, .Ma Mai Tin, the. 
daughter of the debtor described in the evi- 
dence and by the Counsel for the appel- 
lants as a rich lady,-gave a promissory 
note for Rs. 950 payable by monthly in-~ 
stalments. of Rs. 50 and executed a bond 
for payment of the promissory note, and 
the Chettyars accordingly released their 
hold of the properties which they had 
attached. Ma Mai Tin took sale-deeds of the 
properties which are Exs. A and Bin the 
case for Rs. 950 and Rs. 800, respectively. 
She also paid off the niortgage of another 
property, a barrack, to another creditor 
U Maung Gale. 

During the course of the following year 
U Maung OH became again financially 
embarrassed, and the Chettyar frm obtain- 
ed another decree in J uly 1934 for Rs, 1,766 
and proceeded to endeavour to attach the 
suit properties. They now say that the 
transaction between U Maung Oh and his 
daughter was fraudulent and collusive. By 
means of it there is no doubt that the. 
creditors got a benefit because the creditors’ 
debt would never have been paid in Nov- 
ember 1933, nor would the promissory note 
have been handed over unless Ma Mai Tin 
had stepped in and offered it obviously 
because-U Mg. Oh pressed her to help 
him to pay off his debts. She declined te 
take a mere mortgage of the. properties 
and if would no doubt have been rash and 
improvident of her to have done so, She 
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demanded a sale of them, and the very 
transfer which if is sought to impugn 
was the means of the Chettyar Firm 
securing a benefit by reason of the 


sale being arranged. They now seek to_ 


come in because U Maung Oh is again in 
low water, and to say that the original 


transfer was bad, because at the time of- 


making it, there was an in‘ention to defraud 
or- delay thé creditors. As the learned 
Assistant District Judge pointed out ‘in 
his judgment it is obvious that the sale 
which was effected was effected in order 
to satisfy the decree. That isa formidable 
weight of evidence. © ` 

, In Opposition, to-day Mr. Sen relies upon 
a. number. of small points such as would 
have assisted the Court’ to come to a con- 
clusion in a' case where it was not clearly 
shown that the transfer, so far from being 
to delay or defraud the creditors, was actu- 
ally for their benefit. He went into the 
relationship ‘ between, the parties ; he point- 
ed out that the consideration was inade- 
quate; he ‘said all the property which 
was available to creditors had been trans- 
ferred, and that the transferee never got 
the income’ from the transfer of the prop- 


erty and added to these that thé transac- ~ 


tions were done in ‘haste and in secrecy. 
But when all those things are looked at, 
valuable as they may be in cases where 
there is doubt whether there is an inten- 
tion to defraud or delay creditors, when 
it becomes apparent that they were done 
by a devoted daughter in order that her 
father should be in a position to pay off 
his debts; those considerations which Mr. 
Sen puts before us vanish. On each of 
the points to which he has drawn our atten- 


‘tion we have given our consideration, and 


he says we must not merely examine them 
severally but must look at their cumulative 
effect. This constrains me to observe that 
the cumulative effect of a number of 
ciphers does notin the aggregate exceed 
zero. a 


It is perfectly irue that the considera- - 


ticn in one of the two cases, namely the 
barrack, was inadequate. That does not 


affect the question as to the brick building’ 
under Ex. A. Great pressure was brought 


upon us to hold that the property was sold 


.- at an inadequate price, but inadequacy of 


price. is, I think, important only when 
it: throws light on the question: that 
the transfer was made to defeat or delay 
ereditors. i 

The issues which were framed- by the 
Assistant District Judge were framed with 
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the consent of the lawyers of both parties, 
and the last argument, therefore, that the 
last three respondents had a vested’ inter 
est, in our opinion, had been abandoned 
during the course of the trial. It is 
incredible that issues should appear set out 
in the judgment and set out expressly as 
having been framed by consent of both 
sides that no further reference should have 
been made on this point if it had not been 
abandoned during the course of the trial. 
Moreover, the last three respondents all 
consented to the sale and indeed. joined in 
the negotiations, and, in my opinion, the 
case in R.M.P. A. L. Chettiar Firm v.. 
Ko Maung Gale (L) is, in all the circum- 
stances, conclusive authority for saying that 
the contention that there can be no ,trans- 
fer because they had a vested interest in 
the property cannot now be raised. 

In my opinion, therefore, the judgment 
and decree of the learned Assistant Dis- 
trict Judge was right, and this appeal is 
dismissed with costa, Advocate’s fee 10 
gold mohurs. 

Dunkley, J.—I agree. I desire to add 
that in regard to the last point, namely 
the vested interest of respondents Nos. 3, 4 - 
and 5 in the property in dispute, it seems 
clear that this point must have been 
abandoned at the trial because, in order to 
substantiate it, it was essential that the 
date of U Maung Oh's third marriage 
should be established, and no evidence . 
whatever on this point wasled by either 
side, and the date of the marriage does 
not appear-anywhere upon the record and 
there is nothing relevant to this point, 
except that Ma Pwa Myit made a state- 
ment.in cross-examination, with reference 
to an entirely different point, to the effect 
that she had been married about three 
years. I also agree that the principle of 
estoppel would,in any case, prevent the 
appellant from.succeeding on this ground. 

D. Appeal dismissed. 

(L) 13 R 346; 156 Ind. Cas. 707; A I R 1935 Rang. 
191; 8 R Rang. 3}, n 





CALCUTTA HIGH COURT 
Civil Rule No. 1360 of 1935 
May 22, 1936 
R. 0. MitteR, J. 
GOBINDA PROSAD DALAL—PETITIONER ° 


versus 
BRINDABAN CHANDRA NASIPURI AND 
OTHERS—Jd UDGM ENT-DeBToRs — OProsiTE 


Partizs 
Civil Procedure Code Act (V of 1908), O. XXI, 


1937 


Hp, 90, 54—Applicant getting order for attachment 

efore judgment and subsequently a decree—Sale of 
property held in execution of another decree—Ap- 
plicant, whether can apply under O. XXI, r. 90 to 
set aside sale. 

Where a person gets an order for, attachment 
before judgment and subsequently a decree in the 
suit, he can maintain an application under O. KAT, 
r. 90, Civil Procedure Code, to set aside a sale held 
in execution of decree obtained against the same 
judgment-debtor provided he got the decree in. his 
suit before the sale was held. The fact that there 
was in fact no attachment does not affect the posi- 
tion of the applicant. It is enough -if he got an 
order for attachment and some part of the piovi- 
sions of O. XXI, r. 54, had been complied with 
before the challenged sale and ifhe subsequently ob- 
tained his decree before sale. Jodkan v. Kopilnath 
(6), not followed 

[Case-law referred to] ' 

_C. R. from an order of the District Judge, 
Birbhum, dated July 18, 1935. 

Messrs. S. C. Mukherjee and Indu Bhusan 
Mukherjee, for the Petitioner. 

Messrs. Gopendra Nath Das and Hemanta 
Kumar, for the Opposite Parties. 

Order.—The question involved in this 
Rule is whether the petitioner has the 
right to maintain an application ‘under 
0. XXI, r. 90, Civil Procedure Code, to 
seb aside a Court sale at which Opposite 
Party No. 1 purchased the property of 
Opposite Parties Nos.4to6. The facts are 


simple. and ere not disputed. The peti-. 


tioner brought a suit to recover a sum of 
money from Opposite Parties Nos. 4 to 6 
(Money Suit No. 
Court of the Munsif at Rampurhat). He ap- 
plied for attachment before judgment of the 
property of Opposite Parties Nos. 4 to 6, 
which is the subject-matter of this Rule. 
He got an orderin his favour from the 
Court’ and in March 1933, the peon went 
to the locality, proclaimed the prohibiting 
order by beat of drum and affixed a copy 
of the same on the property, but he omitted 
to affix a copy of the order on the notice 
board of the Court. The provisions of 
O. XXI, r. 54 of the Code accordingly 
were only partially complied with. The 
petitioner ultimately got a decree in his 
suit on February 19, 1934. He has not yet 
applied for execution of his decree. Op- 
posite Parties Nos. 2 and 3 brought a 
suit being Money Suit No. 1879 of 1932 
of the Court of the Munsif at Malda against 
Opposite Parties Nos. 4 to 6, and obtained 
a decree. That decree they assigned to 
Opposite Party No. 1 who put it in 
execution and at the Court sale himself 
‘purchased the same on May 5, 1934. There- 
after the petitioner before me applied under 
O. XXI, r. 90 of the Code to set aside 
this sale. His application has been dis- 
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-apply. It has to ke 


_affected by the challenged 


.the judgment debtors, 


70 of 1933 of the 2nd- 
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missed by both the Courts below on the 
ground thathe has no locus standi to 
considered whether 
the views of the Courts below are correct or 
not.. | i 

The petitioner before me placed his case 
on the footing that hisinterests have been 
sale, he being 
in, the position of an attaching creditor of 
Opposite Parties 
Nos. 4 to 6. Both the Courts below have 
negatived his claim to set aside the sale 
on the ground that he was not an attaching 
creditor, as there was noattachment in fact, 
the provisions of O. XXI, r- 54, being not 
fully complied with, inasmuch as the 
prohibitory order had not been affixed ina 
conspicuous part of the Court house. In 
my judgment the petitioner is entitled to 
succeed in this Rule. If the property had 
been in fact attached before judgment: and- 
thereafter, but before the sale in question, . 
ihe petitioner had obtained his decree he 
would have had the. right to apply for 
sétting aside the sale. Besides the case in ` 
Gopinath Harishchandra v. Kukari Protab- 
chandra, (1), (where, however, the creditor 
attaching before judgment had got his 
decree after the challenged sale) referred 
to in my judgment iñ Baidya Nath Pande 
v. Hemlata Dasi (2), the case in Venkatesha 
v. Vitta Bhakta (3), is an express autho- 
rity for this proposition. As the decree in 
Gopinath Harishchandra v. Kukari Protab- 
chandra (1), was obtained after the sale, 
I do not express any opinion, however, as to 
tke correctness of the said decision. There ` 
cannot be, however, any question that, there 
was no attachment before judgment in 
fact in thee present case, because a copy 
of the prohibitory order was not affixed in 
the Court house: Nabadwip Chandra Das 
v. Lokenath Roy (4), and Sinnappa y. 
Arunachalam (5). In the face of the 
decision in Nabodwip, Chandra Das v. Loke- 
nath Roy (4), I cannot “follow” the 
decision cited. at the bar, namely 
Jodhan v. Kapilnath 63 Ind. Cas, 
563 (6), a decision of tke ~ Addtiona] 

(1) 38 C W N 172; 152 Ind. Oas. 219; A I. R 1934 
Cal, 477; 7 RO 252. : ; 

(2) 40C W N 759; 160 Ind. Oas. 1080; A I R 1936 
Cal. 26; 8 R C 468 4 

(3) AI R 1933 Mad. 455; 143 Ind. Cas. 439; 64 M L 
ae L W 581; (1933) M W N 594; Ind. Rul, (1933) 

ad. : ‘ 

(4) 59 01176, 142 Ind. Cas. 452; AIR 1933 Cal 
212:36 O W N 733; Ind. Rul. (1933) Cal. 293, 

(5) 42 M 844; 53 Ind. Oas. 207; A I R1920 Mad. 804;. 
37 M L J 375; (1919) M W N 678; 10 L W 391; 96 M 
LT 281 (F a é Se 

(6) 69 Ind. Oas. 563; A I R 1923 Nag. 78. ` - 


not affect the position 
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Judicial Commissioner of Nagpur who held 
that in ihe case of a revenue paying 
property when the prohibtory order has 
been proclaimed by beat of drum on the 
property sought to be attached or on an 
adjacent property and affixed on the pro- 


perty but not affixed in a conspicuous part — 


of the Collector's Office, the attachment is 


complete. But inmy judgment the fact - 


that there was in fact no attachment does 
of the petitioner 
before me. He had certainly got an order 
for attachment and some part of the provis- 
ions of O. XXI, r. 54, had been complied 
with before the challenged sale. He sub- 
sequently, but before the challenged sale, 
got his decree. 

‘On the principle which I have formulated 
in the judgment of Civil Revision Case No. 
1653 of 1935 Bulanda Basini Debi v., 
Pran Govinda Dhar (7), which I have just 
now delivered, which principle it is not 
necessary to repeat in this case, I hold 
that the petitioner had locus standi to 
maintain the application under O. XXI, 
r. 90 ofthe Code; and the Courts below 
in refusing to entertain the gamé have 
failed to exercise a jurisdiction vested in 
them by law. I accordingly make the 
Rifle absolute, set aside, the orders passed 
by theCourts ‘below and remand the 
matter tothe Court of first instance so that 


the application under O. XXI, r. 90, may” 


bé' considered on its merits. Costs to abide 
the final result. Hearing-fee one gcld mohur, 


D. g Rule made absolute. 
(7) 166 Ind, Cas. 388; A I R 1936 Cal. 547; 40 CW 
N 1334; 63 O L J 554; 9 RO 509. 





PESHAWAR JUDICIAL COMMIS- . 
SIONER'S COURT - 
` Criminal Revision Petition No. 283 
of 1936 es 
October 29, 1936 
© MIDDLETON, J.C. 
FAZAL RAZAK AND OTHERS— 
- PETITIONERS 
; i versus - 
EMPEROR —Opposirs PARTY 
Criminal Procedure Code Act (V of 1898), s. 209— 
Discharge under s. 209 —Sessions . Judge, when can 


-interfere~Duty of Committing Magistrate to weigh 


evidence. .. 

With an order of discharge under s, 209, Criminal 
Procedure Code, a Sessions Judge should only inter- 
fere if he -finds that the order of the inquiring 
Court. was perverse or foolish or manifestly against 
the weight of the evidence, or that the Magistrate 
had failed to record all the evidence. : 

It is the function of the Magistrate conducting 
the enquiry to weigh the evidence produced before 
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him and not merely to isolate that which was direc- . 
ted against the petitioners and act upon it without , 
any analysis of the remaining evidence. A Magistrate 
conducting an enquiry into a cass triable by a 
Court of Session should weigh the evidence pro- 
duced before him before deciding whether to com- 
mit or discharge the accused. 

Cr. R. P.from the order of the Additional ' 
eames Judge, Peshawur, dated September 

Mr. Abdul Qayum., for the Petitioners. 

Messrs Raja Singh and Arbab Taj 
Muhammad Khan, for the Crown. | 

-Order.— Fazal Ruzak, Said Rahman and 
Ferogshah were placed before a Magistrate 
on the allegation that they had committed a 
murder. Af that time Bukharishah, who 
was also implicated, could not be found. 
After recording the whole of the available 
prosecution evidence and the statements of 
the three petitioners who were before him, 
the Magistrate «ischarged those three 
persons and cancelled the warrant which 
had issued against Bukharishah. The dis- 
charge order purported to be under s. 253, 
Criminal Procedure Oode, though it was 
necessarily one. under s. 209, Criminal 
Procedure Code. On the petition of a 
brother of the deceased the Magistrate’s 
order has been set aside by the Additional 
Sessions Judge, Peshawar, who has directed 
that Fazal Razak, Said Rahman. and. 
Ferozshah should stand committed to the 
Sessions Court for trial, and that anenquiry _ 
against Bukharishah (who has since been 
taken into custody) should be made and 
should be followed by an order committing 
him to the Sessions Court for trial. ‘The 
present petition is by these four men for 
revision of the Additional Sessions Judge's 
order. 

The grounds upon which a Sessions Judge 
should set aside an order of discharge have 
been considered and explained in a judg- 
ment of the Bench of this Court in Zarrin _ 
v. Emperor (L). The learned Government 
Advocate bas pointed out that that ruling 
of this Court quoted a case reported in. 
Emperor v, Parashram (2) and concurred in ` 
the views expressed in that judgment. He 
has further pointed out that in a later 
Full Bench decision of the Bombay High 
Court reported in Ramachandra Babaji v. 
Emperor (3), Beaumont, C. J. differed from 
the view expressed in the earlier rulin 

(1) A I R1934 Pesh. 52; 151 Ind, Cas. 143; (1934) Or. 
Cas. 884; 35 Cr. L J 1282; 7 R Pegh. 13. 

(2) A I R 1933 Bom, 158; 1:3 Ind. Cas, 289; (1933) 
Cr. Cas. 470; 34 Cr. LJ 564; 57 B 430; 35 Bom. L R 
245; Ind. Rul. (1933) Bom. 266, , 

(3) AIR 1935 Bom. 137; 155 Ind. Oas. 101; (1935) 
Or, Cas. 288; 36 Or. L J 643; 37 Bom. 1 R 16; 59 B 


125; 7 R B 405. 
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mentioned, and held that a Séssjons Judge 
in such cases could interfere on the ground 
that j 5 
“the Magistrate has, however, competently taken 
upon himself the discharge of a duty which under 
the Code is entrusted: to the Sessions Court, that is to 
say, the duty of appreciation of evidence of doubtful 
credibility.” - 7 

It may be noted, however, that Rang- 
nekar, J. did not concur on this point. 
Section 209, Criminal Procedure Code, 
directs that the enquiring Magistrate 
should discharge the accused person if he 
finds there are not sufficient grounds for 
committing him for trial; andIcan find no 
reason why I should not follow the view of 
the Bench of this Court to the effect that a 
Sessions Judge should only interfere if he 
finds that ` 

“the order of the.inquiring Court was perverse or 
foolish or manifestly against the weight of the evi- 


dence, or that the Magistrate had failed to record all 


the evidence.” 


Ia the present case the whole of the 


available evidence had been recorded. 
There was only one alleged eye-witness 
who ‘was the brother of the deceased and 
who reported the occurrence tothe Police 
accompanied by another relation of the 
deceased, Fazal Rabman. This man Fazal 
Rahman and also several other men con- 
nected with the deceased alleged seeing 
the petitioners; or various individual peti- 
tioners, running away after the occurrence. 
Evidence, however, was given by a Tahsil- 
dar who.heard of the murder very shortly 
after it had taken place and went to the 
spot inthe company of one Malik Abbas. 
This Tahsildar made enquiries and‘stated 
as a witness that he was unable to discover 
any ‘eye-witness, that the people on the 
spot were charging a person named Shah- 
zadgul with the murder, and that a son-in- 
law of the deceased told him that the 
charge against Shahzadgul was false. The 
order cf discharge was based upon the close 
relationship between the witnesses and the 
deceased, their enmity with the persons 
accused and the failure of all people on the 
spot to mention the names of the ec2used to 
the Tahsildar. ` f 

The learned Additional Sessions Judge 
has relied mainly upon the evidence of one 
Malik Abbas Khan to the effect-that the 


petitioners were charged on the spot when . 


he was there. He has considered that there 
was no undue delay in making the First 
Information Report and has considered 


the evidence of the’ Tahsildar to carry little. 


weight because the report to him was made 
by a patwart who had seen nothing of the 
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occurrence. The weight to be attached to 
the Tahsildar’s evidence appears to have 


been wrongly estimated by the learned 
Additional Sessions Judge. Itis immaterial 


_how he first learnt of the occurrence; what 


is material is that he went to the spot, 
that he heard a -particular person being 
charged who was not cne of the petitioners, 


that he did question at least one son-in- 


law of ‘the, deceased, and that he was 
accompanied by Malik Abbas Khan. As 
regards the weight to be attached to the 
statement of Malik Abbas, it must be 
observed that he accompanied the Tahsildar 
to the spot and unless the Tahsildar wilfully 
concealed what was toid to him, it must be 
concluded that Malik Abbas never men- 
tioned what he subsequently alleged hearing 
to-the Tahsildar which casts grave doubt on 
his statement as a witness. 

Upon a consideration of the Tahsildar’s 
evidence it is quite clear that when he 
arrived, there was nd one in the village who 
made any charge against any of the peti- 
tioners. Itis also clear that ‘only two out 
of the witnesses who gave evidence agairist 
them at the enquiry had gone to the Police 
Station tomake the Report. The inference 
is obvious and is that every witness who 
gave evidence against the petitioners, except 
the two who had left before the arrival of 
the Tahsildar, were not telling the truth. 
The evidence of the two who went to lay the 
First Information Report is not directly 
contradicted by that of the Tahsildar, but it 
is inconceivable that if their evidence were 
true, the names of the pétitioners would 
not have been known to their other relations 
who stayed in the village and would not 
have been mentioned to the Tahsildar and 
hence their evidence is alsoindirectly contra- 
dicted. i 

Holding that it was the function of the 
Magistrate conducting the enquiry to weigh 
the evidence produced before him. and not 
merely to isolate that which was directed 
against the petitioners and act upon ib 
without any analysis of the remaining 
evidence. [am unableto agree with the 
learned Additional Sessions Judge who 
came to the conclusion that the Magistrate's 
order was ‘‘perverse and improper.” The 
Magistrate took upon himself the duty of 
appreciation of evidence of doubtful 
credibility and came to his conclusion after 
having himself heard and recorded that 
evidence; unless he. was debarred from 
taking upon himself that duty and was 
merely to act as a recorder of evidence for 
consideration by the Sessions Court, | can 


t 


tot . 


find no adequate reasons why his order 
should have been set aside. I am unable to 
subscribe to the view that a Magistrate 
conducting an enquiry into a case triable by 
a Court of Session. should not. weigh the 
evidence produced before him before decid- 
ing whether to cecmmit or discharge, a 
view which appears to me io be in direct 
conflict with the mandatory provisions - of 
s. 209, Criminal Procedure Code. I, there- 
fore, accept ihis application and set aside 
the order of the learned Additional Sessions 
Judge, dated September 7, 1936, in respect 
of all the fcur petitioners. 
D, Application allowed. 





NAGPUR HIGH COURT 
Civil Revision No. 577 of 1934 
June 29, 1936 

: PoLLOOK, J. 

Firm NARMADA GINNING PRESS 
FACTORY Co. or KULHARDA AND 0TAERS 
— APPLICANTS 

Ss versus 
KASTOORMAL DEOKARAN SAROGI 
< — DEFENDANT —NON-APPLIOANT 
Partnership Act (IX of 1932), ss. 74, 69—Plaint- 
iff firm unregistered—Rights arising before Act— 


. 


Plaintiff firm, if can sue in respect of them. 

The oe spine done or suffered before the 
commencement of this Act” in s, 74(b), Partnership 
Act, must: go with the words “any legal proceedings 
or remedy” and not with the words “any such 
right.” . Consequently, the plaintiff's right ac- 
quired before the commencement of the Act is not 
affected by anything in the- Act and that any legal 
proceeding in respect of that right is also not affect- 
èd. The plaintiff firm is, therefore, entitled to sue 
as it would have been entitled if the Act had not 
come into force even though it is not a registered 
firm. ` 

O. R. App. for revision of the decree of 
the Court of the Judge, Small Oauses Court 
at Harda, dated September 21, 1934, in 
Civil Suit No. 412 of 1931. 

Mr..M. D. Khandekar, for the Applicant. 

Mr. W. K. Sheore, for the Opposite Party. 

Order.—lIn 1931 the plaintiff firm ginn- 
ed scme cotton for the defendant and in 1931 
jt sued to recover the ginning charges. 
On October 1, 1932, the Indian Partnership 
Act came into force, and on October 1, 
1933, s. 69 of that Act came into force which 
lays down that ro suit to enforce a right 
arising from a contract shall be instituted 
by or on behalf of a firm unless the firm 
is registered. The plaintiff firm is not re- 
gistered, and the question is whether it is, 
therefore, prohibited by s. 69, from suing 
or whether s.74 applies and saves the 
plaintiff's rignt to sue. í 

The relevant clauses in s. 74, are (a) 
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and (b) which may, in my opinion, be para- 
graphed as follows; — $ 

“Nothing in this Act shall affect (a) any right 
acquired before the commencement of this Act or 
(b) any legal proceedings in respect of any such 
right or in respect of anything done or suffered - 
before the commencement of this Act.” i 

The words “before commencement of 
this Act” which occur in cl. (b), must quali- 
fy in my minds the words “anything done 
orsuffered and not the preceding words 
‘any legal proceedings or remedy’, for the 
words “such right” must clearly be a right 
acquired before the commencement of this 
Act." Therefore, the words “anything done 
or suffered before the commencement of 
this Act” must go with the words “any 
legal proceedings or remedy” and not with 
the words “any such right”, From this it 
follows thatthe plaintiff's right which was- 
acquired before the commencement of this 
Act is not affected by anything in this Act 
and that any legal proceeding in respect of 
that right is also not affected. The plaintiff 
is, therefore, entitled to sue as he would 
have been entitled if the Act had not come 
into force. 

The application for revision is, therefore, 
allowed with costs. Counsel's fee Rs. 15. 
The case isremanded for trial on the merits. 

D. Case remanded. 


CALCUTTA HIGH COURT 
Civil Appeal No. 107 of 1933. 
March 4, 1936 
D. N. MITTER AND PATTERSON, JJ. 
. ADHAR CHANDRA MONDAL— 
PLAINTIFR—A PPRLLANT 


VETSUS 
DOLGOBINDA DAS—Dsrenpant No, LAN 
oTABRS— RESPONDENTS. k 

Contract Act (IX of 1872), s. 69—Stranger to 
contract, when can sue—Darpatni kabuliyat—Stipu- 
lation for payment into zemindari  shiresta on be- 
half of patnidar—Trust, if created—Sapatnidar 
making payment and averting sale of patni, whether 
can claim reimbursement from patnidar or darpatni- 
dar—Bengal Patni Talugs Regulation (VIII of 
1819), s. 183—Non-registration of name of purchaser 
of patni tenure -Effect-—-Precedents—Bench differ- 
ing from view taken by previous Bench—Queation 
should be referred to Full Bench. : 

A stranger toa contract cannot take the benefit 
ofthe contract between two other persons reserving 
a benefit to a stranger unless from the terms of the 
contract it ig clear that a trust for the stranger was 
intended. Where, therefore, under a darpatnt kabu- 
liyat the derpatnidar contracted with the patnidar 
that he would pay the darpatni rent into the 
shiresta of zemindar in the name of the patnidar, 
and in default, he would remain bound to pay what 
sum might fall due to the zemindar on account of 
interest on defaulted kists in terms of kabuliyat be- 
tween patnidar and zemindar : i 

Held, that there was no trust created in 
favour of the zemindar so as to entitle him to en, 
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“force payment nor was darpatnidar bound by law 
to pay within the meaning of s. 69, Contract Act, 
if procaedings for sale of patni under the Regulation 
for arrears of rent were taken and sapatnidar paid 
the arrears and averted the sale of patni s> as to 
give him cause of action for reimbursement under 
8. 69 against darpatnidar, Khirod Behari v. Man 
Gobinda (2) and Deb Narain v. Chuni Lal Ghose 
(19), dissented from. i 

_ [Indian, English and other Foreign case-lawdis- 
cussed.] 

Where a Bench ofa High Court takes a different 
view in a certain question of law than the view 
taken by previous Benches ofthe same High Court, 

-the proper procedure isto refer the question fo a 

Full Bench. [p. 611, col. 2.] 

Until registration of the name of a purchaser of 

_& patni tenure is effected in the landlord's sherista, 

the transfer does not affect the zemindar's'rigbt, and 
in spite ofthe transfer the landlord may ignore tlie 
transferee and.may continue to hold the recorded 
tenant responsible for the. rent and other obligations 


imposed upon the tenure. Krishna Chandra 
Choudhury v. Dinanath Biswas (27), (followed. [p. 
613, col. 2.| ay 


C. A. from original decree of the Sub- 
Judge, Murshidabad, dated December 
23, 1932. - 


Messrs. Mukherji, Berioyendra P. Bagchi 
‘and Kummud Bandhu Bagchi, for the 
Appellant. 

Messrs. Ramaprosad Mukerji, Sambhu 
Nath Banerjee, Bejoy K. Mukherji, Bankim 
Chandra Roy and B. N. Mukerji, for the 
Respondents. ` 


D. N. Mitter, J.—The plaintiff whose 
suit for contribution has been dismissed by 
the Subordinate Judge of Murshidabad has 
preferred this.appcal. The -facts on which 
‘his right of contribution is founded lie 
within a narrow, compass and may be briefly 
‘stated: Estate No. 199 of the Murshidabad 
Coltectorate belongs to'a lady Daibakumari 
and to the Nawab Bahadoor of Murshid- 


abad in the shares of 12 annas and 4 annas res- - 


-pectively. On September 2, 1907, the Nawab 
Bahadoor granted patni lease in respect of 
‘the 4 annas share of his said zemindari to 
Daibakumari, the proprietor of the 12 annas 
share. On April 2Y, 1905, Daibakumari 
granted a darpatni to Tarini Dhar in respect 
of 4-annas share of the zemindari. On 
August 9, 1905, Tarini Dhar created a sepatni 
in favour of Adhar Chandra Mandal, the 
‘plaintiff, of some Mouzas comprised in his 
darpatni and he granted sepatni of the 
remaining Mouzas to defendants Nos. 4 to 11 
On February 20, 1923, Tarini sold -the 
darpatni interest to Nirod Barani (defen- 
dant No. 2) as benamdar for her husband 
Dolgobinda who is defendant No. 1 -to the 
suit. From 1332 B.S. onwards the darpatni- 
dars used to pay the superior (patni) rent 
to the zemindar under the terms of the 
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darpatni kabuliyat which regulate the rights 
between the patnidarand darpatnidar to 


which detailed. reference will be made 
hereafter. The pami rents for .1335 to 1336 


B. S. fellinto arrears and proceedings under 


Regulation VIII of 1819 were taken to sell the 
property on Baisakh 1, 1336. In order to aveit 
‘the sale, the plaintiff had to pay Rs. 1,173-9-v. 
The patni rents for 1336 and 1337 B. B. fell 
‘due and two otherAstam proceedings were 
taken for the sale of the patni under the - 
regulation, and in order to avoid the sale 
the plaintiff sepatnidar had to pay a further 
sum of Rs. 2,602-10-0 to the zemindar. 

The plaintiff has sued for recovery of 
the aggregate sum of Rs. 3,776-3-6 and as 
neither the patnidar nor the darpatnidar 
paid the said sum on demand by the 
plaintiff the plaintiff has impleaded in the 
suit both the patnidar and the darpainidar 

-and has sought for relief in the first instance 
against the darpatnidar (Nirod .Barani, 
defendant No. 2 and her husband, defen- 
dont No. 1) and in the alternative against 
the painidar’s (Daibakumari’s) adopted a 

e 
case made in the plaint is that defendant 
No. 1 remained bound to pay the’ zamindar 
‘the Nawab Bahadoor, the patni rent payable 
‘by Daibakumari Bibi according to the terms 

.of the darpaini kabuliyat executed by 
Tarini Dhar and actually made amicable 


` payments. The gist of the action is stated 
"in para. 7 of the plaint where it is stated that 


‘defendants Nos. 1 and 2 were bound by law 
to pay the rental aggregating Rs. 3,776-3-6, 
and as they didnot pay, the plaintiff was 
forced to pay alone the entire sum and 
hence the suit in which this appeal arises. 
The defence of defendant No.1 to the 
suit is that he had nothing to do with the 
pami which had been purchased by defen- 
dant No.2 with her own money and that the 
suit against him should be dismissed - and 
costs awarded. The defence of defendant 
No. 2 Nirod Barani is that she purchased the 
patmi with her own money, that the pay- 
meuts made by plaintifis weré voluntary 
payments andthat the defendant was not 
bound to pay the amount cf patni rent ‘to 
the zamindar, and further that the plaintiff 
was not bound and had no right in law to pay 
the amount under the Regulation. Defen- 
dant No. 3 stated in his defence that he 
was the adopted son of Daibakumari and 
pleaded that he had sold away, on the 
basis of a registered deed of - sale, the. 4 
annas patni interest which he owned in 
the Mahals in Touzi No. 193 to defendant 
No. 6 Serowgi on Magh 20, 1335, to the full 
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knowledge of the plaintiff, and that he was 
not liable.’ On these pleadings several 
issues were framed and arose for decision. 
‘Tt is necessary to state only two issues for the 
purposes of the present appeal. ` They are 
issues Nos. 5 and 6. Issue No. 5 is as follows: 
Were defendants Nos. 1 and 2 bound to 
pay the money which was paid by plaintiff ? 
Issue No. 6 is in these terms: Can the plaint- 
iff recover the amounts claimed? -If sọ, 
from whom ? 

“The conclusion of the Subordinate Judge 


on issue No. 5 was that the patnidar was the 


person bound to pay the rent to his superior 
landlord and that, although by the terms 
of the darpatni patta the darpainidar was 
bound to paythe rent payable by the pat- 
nidar tothe zamindar but as the Nawab 
Bahadoor of Murshidabad could not sue 
defendant No. 1 or defendant No. 2 for the 
patni rent as he was no party to the con- 
tract between the patnidar and darpatnidar; 


„defendant No. 1 or defendant No. 2 was not, 


bound by law to pay tothe zamindar; and in 
support of his view he relied on a decision 
of Page, J. (as he then was) and Cum- 
ming, J. in Jiban Krishna v. Nirupama 


. Gupta (1). The Subordinate Judge dismiss- 


ed the suit against defendants Nos. 1 aud 2 
on this ground. He dismissed the suit 
‘against the patnidar defendant No. 3, on 


_ the ground that Daibakumari (predecessor 
. of defendant No. 3) sold her patni rights. 


to Joy Ohand Serowgi defendant No.6 
in 1335 B. 8.; the patni rent for the period 
in question was not payable by her. 

This-appesl has’ consequently been 
‘brought by the plaintiff, and on his behalf 
“ib has been contended by Dr. Mukerji that 
the Subordinate Judge has gone wrong on 
‘both the points. He contends that it should 
have been held that s. 69, Contract Act, 
applied to the present case and that the 
darpatnidar was “bound by law” to pay 
‘the patni rent tothe Nawab Bahadoor’ by 
reason of the terms of the dardatni kabuliyat 
and that the zamindar (Nawab Bahadoor) 
could enforce the covenant in the darpatni 
kabuliyat against the darpatnidar although 
‘he was no party to the same, and that the 
view of Page, J.in Jiban Krishna v. Niru- 
pama Gupta (1), has been dissented from in 
‘later decisions of this Court, in particular 
by Lort-Williams, J. and M. ©. Ghose. J. in 
Khirod Behary v. Man Gobinda (2). Dr. 
Mukerji has argued further that even ifthe 


: (1) 53 0929; 96 Ind. Cas. 816; AIR 1926 . Cal. 
1009; 30 O W N 812. 

(2) 380 W N 682; 152 Ind, Cas, 351; AIR 1984 
il, 682; 61 O 841, 7 R O 363, b 
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on’ which the trial 
Court has relied be held to be right, it does 
not affect plaintifi’s right to contribution as 
defendant No. 1 or defendant No. 2 (dar- 
patnidar) were bound by law to pay under 
the patnidadar kabuliyat and a suit could 
lie at the instance of patnidar and he 
has relied in support of this contention on 
certain observations ofthe learned Judges 
of the Bombay High Court in Sumashastii v. 
Swami Rao (3) at p. 98* where it is said: 
“that bound by law does not mean bound by law 
to the plaintiff but that the defendant at the suit of 
any person might be compelled to pay”. : 
It becomes necessary to examine the tw 
contentions respectively a li:tle carefully, 
more particularly the -first of the above 
contenticns as the decisions of this Court 
seem to be in conflict. “Taking the first 
ground contended for that asuit would lie 
at the instance of the Nawab Bahadoor for 
recovery of the paini rent from the darpa- 
tnidar it appears to us that this contention 
is opposed to the generalrule that no rights 
can beacquired by third parties undera 
contract unless by the creation of a trust, 
and the question whether a trust was creat- ` 
ed in favour of the Nawab Bahadoor would 
depend on the construction of the darpaini. 
pottah in the present case (Ex. 3) p. 1, part 2 
executed by Daibakumari in favour of 
Tarinj Prosad Dhar. We propose in the 
first instance to discuss the English Law 
relating to the general rule just indicated. 


Sir William Anson in his Principles of the 


English Law of Contract, Edn. 17 (1929) 
(p: 279) expounds the English Law on the 
subject as follows: 

“(a) It was at one time thought that if the per- 
“son who was to take a benefit under the contract was 
nearly related by blood to the promisee a right of ` 
action would vest in him. The case in Tweedle v. 
Atkinson (4), is conclusive against this view; (b) - 
Equity Judges have used language sometimes, very 
explicit, tothe effect that whère a sum is payable by 
-A forthe benefit of B, B can claim under the contract 
as if it had been made with himsellf..... ....” 

The impression that in any such case a 
third party who is to be benefited acquires 
equitable rights ex contractu arises as was 
explained by Jessel, M. R., in In re Em- 
press Engineering. Co. (5), from the fact 
that an. agreement between two parties 
might well be so framed as.to make one 
of them trustee fora third. . . . Whether 
a trust has or has not in any particular 


(3) 42 B 93; 43 Ind. Cas. 432; A I R 1917 Bom. 55: 


“19 Bom. L-R 939. 


(4) 1861) 1 B & $393, 124 R R 610; 8 Jur. (ws) 33% 
30 et Q B 265; 121 E R 762; 4 L T 468; 9 W R 781; 25 


JP 517. ; 
(5) (1881) 16 Ch. D 125; 43 L T 742; 29 W B 3:2, 
` "Page of 42 B-[Hd.] idi y 
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case been created must be a- matter of 
“ construction as may be seen by reference 
“to the case in Murry v. Flavell (6) and 
_Rotheram Alum and -Chemical Co. (7). In 
the case last cited Lindley, L. J. put the 


matter very tersely thus : 

“But an agreement between A and B that B 
shall pay C gave C no right of action against B, 
I’ cannot see that there is in such a case any 


difference between Equity and Common Law. It’ 


is a mexe question of contract. It is said that Mr, 
Peace has an equity against the company because 
the company has had the benefit’ of his lebour. 
What does that mean? If I orders coat and receive 
it I get the benefit ofthe labour of the cloth manu- 
facturer but does any one dream that I am under 
any liability to him, It is mere fallacy to say that 
because a person gets the benefit of work done for 
somebody else he ig liable to pay the person who 
- did the work," 
Professor Langdell has put the English 
Common Law view in the following clear 
and vigorous language: 

“A person for whose benefit a contract is made if 
he is a stranger to the consideration, cannot main- 
‘tain an action on it. This latter proposition is 60 
plain upon its face that it is difficult to make it 
plainer by argument. A binding promise vests in 
the promisee, and in him alone, a right to compel 
performance of the promise, and it is by virtue of 
this right that an action is maintained upon the 
promise. In the case of a promise made to one 
person for the beñefit of another, there is no doubt 
that the promisee can maintain an action not only 
in his own name but for his own benefit. If there- 
fore the person for whose benefit the promise was 
made could also sue on it, the consequence would be 
that the promisor would be liable to two actions. 
In truth a binding promise to A to pay 100-to B 
confers no right upon B in law or equity. It*con- 
fers an authority upon the promisor to pay the money 
to B, but that authority may be revoked by A at 
any moment: (see Langdell on Contract, Art. 02)" 

In Leake on Contract, Edn. 7, p. 301, it 
is said: : . 

“A contract can create no right or liability in 
a person who is not a party to it unless he can 
claim or be charged through a party as in the case 
ofa cestui que trust claiming through a trustee, ora 


principal claiming or being charged through am ` 


agent.” g 

From the statement of the law in the 
leading text books we now turn to the 
leading English decision on the subject. 
In Touche v. Metropolitan Ry. Warehousing 
‘Co. (8) Lord Hatherley, L. O. uses language 
to suggest that in equity, where a sum is 
payable by A B forthe benefit of C D,C D 
can claim under: the contract as if it had 
been made with himself. In In re Em- 
press Engineering Co. (5) Siz George Jessel, 
Master of the Rolls, was of opinion that the 
principle laid down in Touche v. Metropoli- 


(8) (1884) 25 Ch. D 89; 53 L J Ch. 185; 49 LT 690; 
32 W R 109; > 

(7) (1884) 25 Ob. D103; 53 LJGh, 290: 50 L T 
219: 32WR13L. a ae, 

(8) (1870) 6 Oh. A 671;-40 L-J Oh. 496. +, 
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tan Ry. Warehousing Co. (8) can be justified 
-on the ground that an agreement between 
` tbe two parties might be so.framed as to 
make one of them a trustee fora third. In 
_Affreteurs Reunis v. Leopald . Walford 
‘(9), where the Charaterer sued the Shipowper 
for the amount of the broker's commission as 
trustee for the broker, the claim was allowed 
as against the Shipowners on the footing of 
a trust, This is manifest from the speeches 
of some of their Lordships to which reference 
will presently be made. Lord Chancellor 
Birkenhead said: 
- “My Lords, so far as I am aware, that case has 
“not before engaged the attention of this House, and 
~ I think it right to eay plainly that I agree with that 
decision and I egree wita the reasoning, shortly as 
it is expressed, upon which the decision was founded. 
In this connection I would refer to the’ well-known 
case In re Empress Engineering Oo. (5). In the judg- 
ment of Sir George Jessel, M. R. the principle is 
explained which in my view underlies and is the 
' explanation of the decision in Robertson v. Wait (10), 
‘The Master of the Rolls uses this language: ‘So, 
-again, “it is quite possible that one of the parties to 
the agreement may be the nominee or trustee of third 
person. As Lord Justice James suggested to me in 
the course of the agrument, a married woman may 
nominate somebody to contract on her behalf but 
then the person makes the contract really as trustee 
for somebody else, and it is because he contracts 
in that character that the cestui que trustcan take 
the benefit of the contract.’ It appears tome plain 
that for convenience, and under long-established 
< practice, the broker in such cases, in effect, nominates: 
‘the Oharterer to contract on his behalf, influenced 
probably by the circumstance that there is always a 
„contract hetween charterer and owner in which this 
stipulation which is to enure to the benefit of the bro- 
ker may, very conveniently: be inserted. In these cases 
the broker, on ultimate analysis, -appoints the char- 
terer to-contract on -his behalf. I agree therefore 
with the conclusion arrived at by all the learned 
Judges in Robertson v. Wait (10) that in such cases 
charterers can sue as trustees on behalf of the 
' . broker.” ‘ a ee, 
Lord Wrenbury observed 
Case: ii d < - 
“We have here to do with a.contract between two 
parties reserving a benefit to a third. The two par- 
ties are the Shipowners and thé Charterers, the 
third paity is the broker of one of them, who is 
to be remunerated in respect of a contract which ig 
-being made ‘for the hire ofa ship. The particular 
form of contract in question is of course prepared by 
-or is under the eyés of the broker who is negotiating 
the matter,” It is sent-to the principals for signa- 
ture, and they sign it, and there is contained in it 
a clause which reserves a benefit to the broker, 
Under these cireumstances an action is brougiit by 
the broker against the shipowner for the commis- 
sion which is expressed to be payable to him under 
the contract between the shipowner and the Char- 
terer, a contract to which he himself, I agree was 
not a party. By agreement between the parties the 
record is to be treated as if the Charterers were join. 
ed as a plaintiff in the action. The case is one in 
(9) (1919) AC 801;88 LJK B 861;121 L T 393; 
35 T-L R 542; 24 Com. Oas. 268; 14 Asp. MLO 451, 
(10) (1853) 8 Ex. 299; 22 L J Ex, 209; 1 W R 13 
SL BR 497, > Tees RON 


in ithe same 
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Which an action can bs brought on bahalf of a per- 
. son to whom a benefit is reserved although he is 

not a party to it, That is the eubject of the decision 
` in Robertson v. Wait (10).” |: 

And again Lord Wrenbury remarks: 

“Directly it is conceded that the broker although 
not a party to the contract, can sue on the contract, 
inasmuch as he can sue by the Charterer as trustee 
for him, it appedrs to me that the case really is over.” 

In Gandy v. Gandy (11) the rule of the 
Common, Law and the exceptions to the 
tule have been stated by Lord Justice 
‘Cotton thus: 

“Now, of course, as a general rule, a contract can- 
not be enforced except by a party to the contract; 
and either of two persons contracting together can 
sue the other, if the other is guilty of a bieach of or 
does not pertorm the obligations of that contract. 
But a third person, 8 person who is not a party 

‘to the contract, cannot do so. That rale, however, 
is subject to this exception: if the contract, although 
in form it is with A, is intended to secure a 
‘benefit to B, so that B is entitled to say he has a 
beneficial right as cestut que trust ander that 
contract, then B would, in a Court of equity, bs 
allowed to insist upon and enforce the contract. That, 
in my opinion, 18 the way in which the law may 
_ be stated.” 4 

it seems to us that the reason for the 
rule that none but those in privity with 
the consideration can maintain an action 
on the promisee is found in the original 
conception underlying assumpsit. ‘This 


remedy of assumps it was founded on the. 


_ notion-of giving redress for damages incur- 
‘red by ‘the non-fulfilment of a deceitful 
promise; only the person who sullered the 
damage in question could therefore bring 
‘a ‘suit upon breach of the promise. This 
“rule was clearly a procedural one and was 
_ peculiar to the action of assumpsit. The 
‘statement.of the rule that the stranger to 
the consideration cannot maintain-assumpsit 
‘does imply ‘according to English -Courts 
| that the promisor owes no legal duty to the 
“person for whcse benetit the contract is made. 
‘Thus Lindley, J. in Rotheram Alum and 
-Chemical Co. (7) once-said that if an agree- 
-ment is made between A and B that B shall 
“pay a sum of money to C the inability of C 
to sue is not due to any defect of remedy. 
“Tt is,” said-he, “a mere question of con- 
.tract.” The remedy by the- action of as- 
sumpsit is as broad as the limits of ‘con- 
\tractual liability. If it were otherwise, then 
‘oné would-have expected that the English 
‘Courts should have recognised the right 
‘of a stranger to sue upon a contract made 
for his benefit now those forms of action 
-have been abolished by the Judicature Acts. 
‘English Courts have- refused, to sanction 
‘the actions, generally, although exceptions 
‘have been introduced tothe general iule by 
_ (QD (885) 30 Oh, D 57; 54.3 Ch, 1154; 63 LT 
406; 53 WK 803; LT L R520, a 
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introducing the theory of trust, agency, etc. 
In Dunlop Pneumatic Tyre, Co. Lid. v. 
ae (12) at p. 853* Lord Haldane L. O. 
said: 

“My Lords, in the Law of England certain princi- 
ples are fundamental: one is that only a person who 
‘is a party to a contract, can sue on it, our law knows 
nothing of a jusquaesiun tertes arising by way of 
contract; such a right can be conferred by way of . 
property, as for example under a trast,- = 

The rule deducible from the authorily 
above cited is that it is a general principle 
both at Common Law and at equity, that 
a stranger to the contract cannot sue on 
-it although the stranger takes a benefit 
under it. There are, however, several ap- 
_parent exceptions from this principle. At 
one time it was considered that the near- 
ness of relationship of one party ‘to. the 
contract with the party to be benefited by 
it gave the latterthe benefit -of the consi- 
derations and the right to sue on it. The 
Physician's Oase cited in Bourne v. Mason 
(13) was a leading authority on this point. 
There A made a promise to his physician 
that if he would effect a certain cure 
he would pay a sum of money to the 
‘physician’s daughter and it was held that 
she might sue. Duttun v. Poole (14) 
atsp. 332t was another case of this type 
illustrating the exception from the general 
Principle on the ground of nearness of 
relationship. There in assumpsit the plain- 
-tiffs-who-were husband and wife declared 
“that the wife’s father being seized of land 
which had-subseqiently descended to the 
defendant was about to fell £1,009 worth of 
timber to raise a portion for -his said 
daughter ; and the defendant promised the 
father that, if he would forbear to fell the 
timber, he would pay tha daughter. 
£1,000. It was held negativing the conten- 
tion that the father alone could nave brought 
-the action, that the husband and wife could 
sue on the ground of nearness of relation- 
ship. This last case was approved of by 
Lord Mansfield, -U.J.. a century after -in 
-Martyn v. Hind (15) at p. 4434 but these two 
‘cases were in the year 1861 considered and 
deliberately disapproved in ‘T'weedle v. 
Atkinson (4) and can no longer be consider- 
el law. 

-- (12) (1915) A 0847; 81L J-K B 1680; 1131 T 
386;_31 TLR 399; 59 SJ 439. 

(13) (1669) 1 Vent. 6; 86 E R 5; 1 Kele 454, | 

(14) (1678) 1 Vent. 332; 2 Lev 210; 1 Freen.K Ë 
HiL Raym, 302; T Go. 102;3 Kele. 786; 891 R 

Bra č - 
os (1776, 2 Cowp. 437; I Doug. K B142; 99 ER 


*Pago of Q915) A.O- {Edi ; 
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Another éxception. to the general princi- 
ple is illustrated by cases where A having 
as trustee for B contracted with C, B was 
held entitled to sue both C and A for the 
performance of the contract; the case in 
Touche v. Metropolitan. Ry. Warehousing 
Co. (8), already referred to is a case of this 
sort. Sotooin Murry v. Flavell (6), where 
a widow who was the cestui que trust of a 
trust created by parinership articles was 
allowed to sue upon them. There are cases 
of agency which may be considered as far- 
nishing another apparent exception from 
the rule, see Hook v. Kinnear (16). In some 
of the American States there was some early 
recognition of the right of the third person 
to suc. See the leading case in Lawrence v. 
Fox (17). Myr. Street in his treatise on the 
Foundations of Legal Liability, Vol. 2, p. 157, 
points out thdt in the State of New York 
the right of the third’ person “to sue on a 
contract made for his benefit was by this 
leading case fully established. The Ame- 
rican’ doctrine laid down in the leading case 
is not binding on -us and we are bound to 
follow the principle laid down by the Courts 
of Equity in England unless there are over- 
riding authorities in- Indian Courts which 
prevent us from doing so. I am not unt 
mindful alsoof the fact that in several 
other foreign. countries like Germany and 
Italy the view is taken that in a contract 
between A and B for benefit of C, C can 
‘bring an. action against the person by 
whom ihe benefit’ is to be conferred and 
there is an interesting article by an Ameri- 
can writer in the’ Harward Law Review 
Vol. 15, p. 43, showing the comparative 
statement of the law in different States in- 
cluding Japan, but we are not troubled 
with either the Roman Law or the law of 
other foreign nations but we have to de- 
termine the matter by rules of equity as 
obtained in England. We now turn tothe 
Indian decisions. - , 

The question of the applicability of the 
rule laid down in ‘Tweedle v. Atkinson (1) 
to India where rights of parties have to be 
determined by equity, justice and good 
conscience came up for consideration by 
their Lordships of the Judicial Committe in 
Khwaja Muhammad Khan v. Husaini Begum 
(18); there, on October 25, 1877, the appellant 
executed an agreement with the respon- 
ont (Circa 1750) 3 Swan, 417n; 19 R R 251; 36 ER 

(17) (1859; 20 N Y 268, 

(18) 37 I A 152; 7 Ind. Cas, 237;32 A410;140 W 
N &65;7 AL 5871; (1910) M W-N 313; 8 M L T 137; 
120 LJ 205; 12 Bom. L R 638; :OML J 
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dent's father that in. consideration of the 
respondent's marriage with his son (both 
being minors at the time) he would pay to 
the respondent Rs. 500 a:month in perpe- 
tuity for her betel leaf expenses from thé 
date of her reception and charged cértain 
properties with the payment with power tö 
respondent to enforce it ;. it was held in a 
suit in 1901 by the respondent to recover 
arrears of this annuity from 1896, when hus- 
band and wife separated that respondent 
‘No.1, although no party tothe agreement 
was clearly entitled to enfore her claim and 
Mr. Ameer Ali who delivered. the judgment 
of the Judicial, Committee referred to the 
case in Tweedle v. Atkinson (4) and ob- 
served as follows : À | 

“First, ib is contanded on the authority in Tweedle 
v. Atkinson (4) that as the plaintiif was no party to 
the agreement she cannot take advantage of its pro- 
visions, ‘With reference to this it is enoagh’to say 
that thu case relied on was an action of assumpsit 
and -that the rule of common law on the -basis of 
which it is dismissed is not in thoir Lordship’ opinion 
applicable to the facts and circumstaness : of- the 
present case, Here the agreement executed- by the 
defendant specifically charges immovable property for 
the‘allowance which he kinds himself to pay to the 
plaintiff. Che is the only person beneficially entitled 
under it,” In their Lordships’ judgment although no 
party to the document sheis clearly entitled in equity 
to enforce her claim; ; , 
and then their Lordships proceed to state: | 

“Their Lordships desire to observe that in India 
and amongst communities circumstanced as thé 
Muhammadans, amongst’ whom marriages are con- 
tracted for minors’ by ‘parents and guardians, it 
might occasion serious injustice if the common law 
doctrine was applied to agreements or arrangements 
entered into in connection with such contracts.” . 

The next case to be considered is Deb 
Nardin v. Chunilal Ghose (19) which con- 
tains ths weighty opinion: of Sir Lawretce ` 
Jenkins, O. J., and it is necessary to quote 
at some length the observations of the 
learned Chief Justice (with whom A. T. 
Mukerji, J., concurred) for this’ decision 
has been the subject of consideration in -two 
later judgments of this Court and has” been 
held to lay down the rule of equity some- 
what too broadly. ‘There the facts shortly 
put were these: In 1899 defendants Nos. 1 
to 4 borrowed: from plaintiff Rs. 300 on 
August, 18, 1903; defendants Nos. 1 to 4 


-executed a registered instrument of transfer 


of all their property, movable and immov- 


‘able, to défendant No. 5 for Rs. 2,000; 


Rs. 2,090. was not paid in cash and it was 
statedin the kubala that out ‘of the con- 


‘sideration’ money the eum of Rs. 330-due to 


plaintiff should be paid by defendant No. 5. 


‘On the same day there was an arrangement 


(19) “41 CO 137; 20 Ind. Cas. 630; A I. R 1914 Cal, 
129; 17 O W N1143; 18 O LJ 603, -; 
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between plaintif and defendant No.5 by 
which the liability of defendant No. 5 was 
acknowledged and accepted and the patta, 
the title deed of one of the properties, was 
handed over to defendant No. 5. This money 
not having been paid by defendant No. 5 a 
suit was brought by plaintiff against de- 
fendants Nos. 1 to 4 as also against defen- 
-dant No. 5. Both Courts dismissed the suit. 
In allowing the appeal Sir Lawrence Jenkins 
uses the following Janguage with regard to 
the applicability of T'weedle v. Atkinson (4), 
to the facts aforesaid : 

“Tf we were governed by Tweedle v. Atkinson (4), 
there might possibly be a difficulty in our way, but 
it has to be borne inmind that Tweedle v. Atkinson 
() was a decision on a form ofaction peculiar to the 

ommon Law Courts in England and that the case 
was influenced by the rule that no action in assumpsit 
could be maintained upon a promise unless consider- 
ationmoved from the party to whom it- was made. 

ere we have a definition of consideration which is 
wider than the requirement of the English Law: 
[Section 2 (d), Contract Act]. And it has been laid 
down by Sir Barnes Peacock in a Full Bench decisicn 
‘of this Court in relation to Courts in mofussil, 
Rambuz Chittangeo v. Modhusoodum (20), that 
in those Courts the rights of parties are to 
be determined according to the general principles 
of equity and justice without any distinction 
as in England, between that partial justice which is 
administered in the Oourts of Law and the more 
full and complete justice for which it is frequently 
necessary to seek the assistance of a Court of Equity. 
The rules and the fictions which have been in many 
cases adopted by the Common Law Courts in Eng- 
land for the purpose of obtaining jurisdiction in cases 
which would otherwise have been cognizable only 
by the Courts of Equity are not necessary to be follow- 
ed in this country where the aim is to do complete 
ustice in one suit. More than that we now have 
ample authority for saying that the administration 
of justice in these Courts is not to be in any way 
hampered by the doctrine laid down in Tweedle v. 
Atkinson (4). That I take to be the result-of the 
decision of the Privy Council in the recent case 
Khwaja Muhammad Khan v. Husaini Begum (18). 
In the report of that case in Khwaja Muhammad 
Khan v. Husaini Begum (18) at p. 868* there is an in- 
terlocutory remark of Lord Macnaghten which 
indicates the lnnits imposed on a Court of Common 
Law. He there says ‘Supposing she (that is the plain- 
-tiff) were an English woman. It is true she could 
not bring an action in the King’s Bench Division, 
but could she not bring a suit in equity ? The 
answer of the learned Counsel was ‘Yes’, it is possible 
that this distinction can be explained by the history 
of the action of assumpsit which was a development 
of the writ of trespass. In the old writ indebitatys 
assumpsit it was alleged that the defendant not re- 
garding his said promiseand undertaking but con- 
triving and fraudulently intending craftily and sub- 
tlely to deceive and deffaud, has not paid and go 


forth. The breach of contract was charged as deceit ` 


and it wasonly the person deceived who could sue. 
The bar then in the way of an action by the person 
nota direct party to the contract, was probably one 
of procedure and not of substance. In India we are 


(20) 7 W-R 377; B & R Sup. 675; 2 Ind. Jur, 155. 
- *Page of 39 I, A.—[Ed, f ; 
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free from these trammels and are guided in -matters 

of procedure by tha-ruls of'justica, equity and good 

conscience.” ie : 
of Sir 


With regard to the observations of | 
Lawrence Jenkins, C. J., that the decision 
in Tweedle v. Atkinson (4) was influenced 


-by the rule that no action in assumpsit 


could be maintained upon a promise unless 
consideration moves from the party to whom 
it was made, it seems the learned Chief Jus- 
tics was of opinion that the remedy by 
action of assumpsit is not as broad as the 
limits of contractual liability; but as against 
this view Lindley, J., uses language, 
in Rotheram Alum and Chemical Co. 
(7) which has already been quoted before 
and which goes to show that inability of the 
stranger to sue is due to any defect of . 
remedy but is a mere question of contract. « ;: 
Then again Sir Lawrence Jenkins, O. J., 
remarks at p. 146* : ` ~~ 

“The bar then in the way of an action by 8 


person not a direct party to the contract was 
probably one of procedure and not of substance. 

Here again the view of Sir Lawrence 
Jenkins conflicts with the view of 
Lindley, J., who regards the bar to action 
as a matter of substance and not of form or 
procedure. Then the learned Chief Justice 
observes : 

“The case with ‘which we are now dealing finds 
a close parallel in Gregory and Parker v. Williams 
(21), and also in the more recent cases of Touche v. 


Metropolitan Ry. Warehousing Co. (8) and Gandy v. 
Gandy (11).” 


There is a valuable exposition ofthe law 
by Lord Hatherley in the first of these last 
two cases which was adopted by Lord Jus- 
tice Cotton in the second. The Lord Chan- 
cellor said : : 

“The case come within the authority that where 
a sum is payable by A B for the benefit of C D, 
CD canclaim under the contract as if it had been : 
made with himself. That appears to me to „be È 
principle which is of distinct use in the considera; 
tion of this case. It appears tome that we have 
therefore inthe circumstances of this case a con- 
dition of affairs in which .it would be right to hold 


that the plaintiff is entitled to enforce his claim in 
this suit.” 


Lord Hatherley’s observations must, in 
our opinion, be taken with reference to 
the context in which they appear, and if 
they are so taken, then the following criti- 
cism by Page, J. (as he then was) in 
Jiban Krishnav. Nirupama Gupta (1), of 
Sir Lawrence Jenkins’s view in Deb Narain 
v. Chuni Lal Ghose (19), seems justi- 
fied: see Jiban Krishna v. Nirupama 
Gupta (1): 

“But these observations of Lord Hatherley must 
be taken with reference to the context in which 

(21) (1817) 3 Mer. 582; 17 R R 136; 36 E R 224. -- 
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they appear, and in Touche v. Metropolitan Ry. 
Warehousing Co. (8), it is clear that Walker was 
treated as helding the sum which he received. 
from the company under the agreement betwéen 
himself and the company as a trustee for the plain- 
tiff. Lord Hatherley’s observations in Touche’s case 
Bs were considered in In re Empress Fngineering Co. 
- (5). In that case Jones and Pride were Solicitors 
who claimed in the liquidation of the company 
for work done upon, instructions received by one of 
the promoters.” 

Referring to Touche v. Metropolitan Ry. 
neko Co. (8) Jessel, M. R., observed 
that : ` 

“In that case the Chancellor finds, as a fact, that 
Walker wasto receive thə money as a trustee for 
the plaintiffs. Ifyou can make out that Jones and 
Pride are cestui que trust that alters the case. It 
appears to me that they are not. The promoters 
were liable to Jones and Pride who are simply 
- their creditors A being liable to B, C agree with 

. A to pay B. That does not make B a cestui 
que trust.” 

In Jiban Krishna Mullick’s case (1), the 
facts were similar to that in present case, 
There A, a patnidar, created a darpatni in 
favour of B for 
created a sepatni by an instrument in 
favour of C for Rs. 344 per annum, out of 
which Rs. 244 was to be paid to A for the 
darpatni rent, and Rs. 100 was to be paid 
to B, the darpatnidar. C paid the Rs. 244 
to A for sometime and then fell in 
arrear. A sued OC for rent and in this state 
of facts it was held that (1) mere payment 
of a sum of money by C to A Gould not be 
made the foundation of a legal obligation 
on the part of C to pay to A a like sum in 
like circumstances in the future. More- 
over, there was no consideration passing 
to C from A to bind any such agreement; 
and (2) it was further held that as the 
instrument creating the sepaini was 
not executed for the purpose of con- 
ferring a benefit upon A, A was not entitl- 
‘edto sue Č upon the agreement thereto 
contained either at law or in equity. In 
Krishnalal Sadhu v. Pramilabala Dassi 
(22), Sir George Rankin, ©. J., (as he then 
was} subjected the statement of the law 
by Sir Lawrence Jenkins in Deb Narain’s 
case (19), to considerable criticism and 
used language which would seam to suggest 
that the prcposition formulated by Sir Liw- 
rence Jenkins in that- case. was too wide. 
Sir George Rankin observed at p. 1326* of 
the report : 

“Not only, however, is there nothing in s. 2? 
to éncourge the idea that contracts can be en- 
forced by a person who is not a party to the 
contract, but this nation is rigidly excluded by the 

(22) 55 C 1315; 114 Ind. Cas. 658; AI R 1928 Cal. 
578; 320 W N 634: 47 O L» 587; Ind. Rul. (1929 
Oal. 258, $ a 5 
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definition of ‘promisor' and “promisee, The deci- 
sion in Tweedie vv. -Atkinson (4), was 
a decision at law and was uneffected by the 
tulee of equity. For this reason the Judicial Com- 
mittee in Khawaja Muhammad Khan v. Husaini 
Begam (18) regarded it as inapplicable to the facts 
of the case before them where the agreement in- 
cluded a specific charge on immovable property. In 
my judgment it is erroneous on the basis of that 
case oron the observations of Jenkins, C. J., in 
Deb Narain v. Chuni Lal Ghose (19), to suppose that 
in India persons who are not parties to a contract can 
be admitted tosue thereon, except where there is an 
obligation in equity amounting to a trust arising 
out of the contract. I say nothing as to whether 
special rules of law may be applicable to communi- 
ties among whom marriages are contracted for minora 
by parents and guardians. But putting aside such 
cases Isee no reason to think that the law in India 
contains a series of exceptions to the principle th 

a contract can only be sued upon as such by a part; 

thereto. A trust may be ` founded on the contract and 
is capable of being enforced by a party to the trust 
in appropriate proceedings as was pointed out in 


Page v Coz (23). x K 


“To hark: back to such cases as Dutton v. Poole (14) 
and Bourne v. Mason (13), is, in my judgment, a 
clear mistake and the mistake is not cured by the 
circumstances that, under the Contract Act, the 
definition of ‘consideration’ is wider than in English 


Law.” 5 i 4 
The next case to be considered is the 


decision of Lort-Williams, J., in the more 
recent case in Khirod Behari Dutt v. Man 
Gobinda Panda (2), where the facts. were 
similar tothe facts of the case in Jiban 
Krishna v. Nirupama Gupta (1), and it was 
‘held that right of action lay in a third 
person under a contract between two per- 
sons which if performed will benefit such 
third person. Lort-Williams, J., came to 
the conclusion directly opposed to the 
view taken by Sir George Rankin in 
Krishnalal Sadhu’'s case (22), as these cases 
seemed to be in conflict with Deb Narain's 
case (19), which he proposed to follow, the 
constitutional principle of referring the 
matter toa Full Bench when he dissented 
from two decisions of this Court, in Jiban 
“Krishna Mallik’s case (1) and Krishnalal 
Sadhu’s case (22), just referred to for that 
is the proper procedure to take as the 
Courts of India have been reminded .by 
their Lordships of the Judicial Committee 
of tne Privy Uouncil in Bindeshwart Prasad 
yv. Maharaja Kesho Prosad (24), In that 
case Sir John Edge observed as follows on 
ihe question of the proper procedure in 


case of conflict ; : | 

“Previous to that amendment in 1907 sub-ss, 2 
and 3 had.been variously „construed by different 
Benches of the. High Court at Calcutta none of 


(23) (1851) 10 Hare 163; 68 E R 882; 90 RR 314. 
(21) 53 1 A163; 95 Ind, Cas. 1025; AIR 1924 
79: 5 Pat, 634; T P LT 553,440 LJ 86; 51 
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which seems ‘to have considered’ themselves bound 
by. any previous decision on the subject by a 
Bénch -of that .Court, andhed not followed the con- 
stitutional principle of referring the question on 
which they differed from a previous decision of 
their own Court to a Full Bench to decide what, 
sofaras the High Court was concerned, would 
be a binding decision on all the Benches of that 
Court, If sacha question had been referred toa 
Full Bench, the Chief Justice would no ‘doubt have 
appointed a Full Bench to consider such an import- 
ant reference and to decide the question referred,” 

An independent examination of English 
cases as. also the decision of the Judicial 
Committee shows that the. view taken by 
Page, J., in Jiban Krishna v. Nirupama 
Gupta (1), and of Sir George. Rankin, CO. J., 
in Krishnalal v. -Pramilabala Dassi (22), 


“isthe right view to take and it follows 


‘therefrom that a stranger to a contract can- 
not take the benefit of the contract. be- 
tween two other persons reserving a benefit 
to a stranger unless from ihe terms of the 
contract it is clear that a trust for the 
stranger was intended. This view also 
‘réceives support frcm the high authority of 
-their Lordships of the Judicial Ccmmittee 
in Nathu Khan v. Burtonath Singh (25), cited 
before us by Mr. R. P. Mookerji, the learn- 
ed Advceate fer the darpainidar respon- 
dent. The facts in that case were lhat after 
a sale cf certain properties the vendor 
sold another item of property to a third 
person and it was agreed between them 
that the latter should discharge the incum- 
‘brance on the property which the vendor 
had sold io the first purchaser free from 
incumbrance, it was held that a suit by 
tke first purchaser against the second pur- 
chaser. for recovery cf the amount of the 
-incumbrance was misconceived, the former 
being no party to the latter's purchase 


“and no trust having been created in his 


favour. Lord Buckmaster said (at p. 515* 
bottom, of the report) 

“The plaint was a elumsy document and the 
suit as against Bindeshwari was misconceived, 
for the plåintifis were no parties to the deed of 


September 7, 1904, and no trust was created in 
their favour.” 


A Fall Bench of the Madras High Court 
in Subbu Chetty v. Arunachellam Chettyar 
(26), after review of the cases, English and 
Indian, have reached the same conclusion 
as we have reached in the present case. 
That case states the general rule in the 
manner we have done but states four ex- 

(25) 26 0 WN 514; 66 Ind. Cas. 107; AIR 1922 


P 0176; 204 LJ 301; 42 M L J 444; 35 0L J 
417; 24 Bom. LR 571; 15 L W 635; (1922) MWN 
323 (PO). -- 

(26) 53 M270; 124 Ind. Qas. 55; A IR1930 Mad. 
882; 58 M L J 420; 31 L W 371; Ind. Rul. (1330) Mad, 
667 (FB). g te Bee: 
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ceptions to the rule, one of which is that 
“where a contract between A and B creates 

a trast in favour cf C.” The qvestion 

whether a trust was created or not in ‘the 

present case depends cn ihe construction 

cf the terms of the contract between two 

parties. In the present case it appeais ` 
from the darpatni kabuliyais, see p. 7; 

Part II, that the darpatni rent was to be 

paid into the Sherista of the Nawab 

Bahadoor of Murshidabad in the name of 

ihe,patnidar and receipts taken from the 

zemindar and then at p. 8, line 5, it is 

stated :— 


“Ifyou fail to pay the easigned darpatni rent 
according to kists, you shall remain bound to 
pay what sum will fall due tothe Nawab Bahadoor 
on account of interest for defaulted ists in terms 
of our patni kabuliyat.” A it 

From these two clauses in the kabu-. 
liyat itis apparent that no trust wasin- 
tended to be created in favour of the 
zemindar, the Nawab Bahadocr, so as to 
entitle tke Nawab Bahadoor to sue the. 
darpainidar. On thetother hard, it seems, 
to us that this stipulation was for the pro- 
tection of the interest of the carpatnidar. 
We are therefore of opinion that the dar- 
painidar was not bound by law to pay 
the patni rent to the zemindar. 

It is next ergued that although the.. 
darpainidar might be held not ‘liable to 
pay the patni rent to the Nawab Bahadoor '. 
still he would be bound to pay to the 
painidar under the contract between him 
and the patnidar; and it is argued that- 
for the purpose of s. 69, Contract Act, it 
is not necessary for.the plaintiff to estab-, 
lish that money was payable to the zamin- 
dar in the sense that a right of action 
should lie in the zemindar. Reliance is, 
Placed on a decisicn of the Bombay High» . 
‘Court in Somashastri V. Swami Rao (3); the. 
following observations made in that case no 
doubt support the contention of the appel- 
lant: Es 

“Then the only question is whether the defen- 
dant is bound by law to pay that judi. Taking 
each step in order, I think it is very clear that 
he is ‘bound by law' does not mean bound by 
law to the plaintiff but that the defendant at 
the suit of any person might be compelled to 
pay. Here we should have to begin with the 
original donor Krishnaji against whom, it is con- 
ceded, the plaintiff might bring a suit to recover’ 
this judi upon the covenants of the deed of 1878, 
Krishnaji in tuin, it is conceded, might reimburse 
himself from Bisto according to the tenor of the 
deed of 1802 and the understanding and resultant 
contract of the parties. Loe à 
. Then it becomes merely a question of fact 
whether Bisto in turn could compel the defend- 
dant Swamirao to reimburse him, and that is the 
question which-I have already,, answered in antis 
cipation by indicating that-in “our opinion, note 
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withstanding the inartificial character of the deed 
of 1905, its real intention, that intention being 
well understood, was that the defendant undertook 
Bisto’s obligation to pay the judi on plaintiff's land. 
Thue by three stages the plaintiff could put the 
law. in motion in such a way’ that the result 
would show that the defendant was bound in law 
to pay the money in the payment of which the 
plaintiff was interested and which the plaintiff had 
thus in the first instance to pay. On that view we 
think that we find solid ground for doing what 
we do not. doubt is justice in the case, i. e., com- 
pelling the defendant to carry out the original 
donor’s obligations to pay the judi on the plain- 
tifs land.” 


Accepting the view taken in the Bombay 
case the question still remains whether the 
plaintiff, the sepatnidar can take advantage 
of his right to contribution which founded 
on principles of equity, seeing that he him- 
self was in default. in the payment of 
sepain? rent to the dardpatnidar. The 
facts show that a suit had to ‘be instituted 
for realisation of the sepatni rent of the 
material period. Being himselfin default 
at the lime when the patni was advertised 
for sale, he cannot get any relief in equity. 
We are, therefore, of opinion that the silit 
has been rightly dismissed as against the 
darpainidars, e. g., defendants Nos, land 
2." In the case before Lort-Williams, J. 
all the parties were present before the 
Court | and that circumstance made it pos“ 
Sible ‘for the learned Judge to give relief 
in the appeal before him instead of driving 
the parties to a separate suit; In the 
present case the zemindar Nawab Bahadoor 

_of Murshidabad is not a party to the 
present proceedings, and even if the decision 
of Lort-Williams, J. is right, the present 
case can be distinguished therefrom. 

_ The question next arises whether plaintiff 
1s not entitled to a decree against the 
_patnidar Daibakumari or rather against 
defendant No. 3 who is her adopted son. 
f There can be no question’ that the patnidar 
was liable to pay the zemindar's patni 
Tent and he was therefore bound by law 
to pay the same but defendant No. 3 seeks 
to evade the liability in the suit on the 
ground that the interest of the patnidar 
had been transferred to another defendant 
in thé suit, namely Joy Chand Serogi, to- 
wards the end of: 1335 B. 8. Serogi is 
defendant in another capacity and no 
relief has been asked against him on the 
footing of his being ‘the transferee of the 
paint interest. The patnidar defendant 
No. 3, does not produce the sale-deed 
neither has thé transferee got his name 
registered in the zemindar's Sherista' and, 
under s. 13 of the Patni Regulation the 
zemindar is not bound to recognise’ the ‘ 
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patnidar's transferee until certain conditions 
are fulfilled. In..Krishna Chandra Chéw: 
dhury v. Dinanath Biswas (27), to` the 
decision of ‘which I was a party, it was 
held that. until registration of the name 
of a purchaser of patni tenure is effected 
in the landlord’s .Sherista, the transfer 
does not affect the zemindar's right, and 
in spite of the transfer, the landlord may 
ignore the transferee and may continue 
to hold the recorded tenant responsible, 
for the rent and other obligations imposed- 
upon the tenure. In the present case as 
a matter of fact the proceedings under. 
the -Patni Regulation were issued against 
Daibakumari and as a receipt Ex. 1-A 
(Part II, Page 47) shows that the present 
plaintiff paid the patni rent for Agra- ` 
hayan 1336 as also for the other period 
in question. In these circumstances the 
Subordinate Judge was not right in dis- 
missing the suit against the patnidar, de- 
fendant No, 3, on the ground that the plain- 
tiff himself admitted in his deposition that 
Daibakumazri, predecessor of defendant 
No.'3,' sold’ her patni right to Joychand 
Serogi in 1335 B. 8. ar i 
The result is that the appeal must be 
allowed. ‘ahd a decree for the ‘amount 
Claimed will be passed against defendant 
No. 3. The appeal is dismissed as against 
the darpatnidar defendants Nos. 1 andi 2 
with costs. It is aliowéd as against de- 
fendant No. .3 and the suit is decreed 
against him with costs of the” trial 
Court. ‘But the appellant is not entitled 
to any ‘costs of ‘this appeal as against de- 
fendant No. 3. °° 
Patterson, J.—I agree. 
oe iia’ Appeal allowed. 
54 Ind, Cas, 1064; 107 Ind. Cas. 357; A I R 1928 


D, 
(27) 
L 94. 
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PATNA HIGH COURT 
Civil Revision Petition No. 217 of 193 
October 19, 1936 ' 
MOHAMMAD Nook AND MADAN, JJ. 
Kaviraj BIMALA NANDA. TARAKA- 
. TIRTHA— PETITIONER 


VETSUS 
DHIRENDRA NATH CHANDRA AND 
OTAERS—OPPOSITE PARTIES i 

Civil. Procedure Code (Act. V of 1908), s. 73—Appli- 
cation -for rateable- distribution prior-to receipt of 
assets—Dismissal of ‘execution petition before rate- 

able-distribution is actually. madé—~Effest of. “~ 
The dismissal of an execution petition after the 
application “for rateable’ distribution doas not atizet 


“the right to share in the distribution. The fact that 


parties allow their own pending execution td'be- 
dismissed, for default before: the rateable : distribu- 


“tion “was actually made is immaterial. Byomkesh 


n ed 
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Chakrabutty v. Hemanta Kumar (1), relied on. 
Thiruchittambala Chetty v. Seshayyangar (2) and N. 
. r Chettiar Firm v, Official Assignee (3), distingu- 
ished, 


C. R. P. from an order of the Sub-Judge, 
Dhanhad, dated April 25, 1935. 

Messrs, Sultan Ahmad and S. N. Bose, for 
the Petitioner. 

Messrs. P. R. Das and S. C. Mazumdar, 
for the Opposite Parties. 

Madan, J.—The facts of this case are 
that in the year 1931 the applicant's father 
obtained a money decree for the sum of 
Rs. 36,000, and that on September 27, 1932, 
villages of the judgment-debtor were sold 
in execution for the sum of Rs. 60,000 and 
were purchased by two outside persons. 
The purchasers deposited one-quarter of the 
purchase money on the sale date and the 
balance on November 2, 1932. The sale 
was set aside on September 16, 1933 on an 
application filed under O. XXI, r. 90, but it 
was confirmed on appeal on November 27, 
1935. At the time of the sale four other 
decrees were under execution against the 
same judgment-debtor at the instance of 
persons who are the opposite party in this 
case. In August 1932, which was prior to 
the sale, these persons applied under s. 73, 
Civil Procedure Code, for rateable distribu- 
tion of the sale proceeds. The applications 
of two of the decree-holders, namely op- 
posite party Nos. 3 and 4 were not opposed, 
but in the case of opposite party Nos. 1 and 
2, objection was raised on the ground that 
on November 27, 1935, when the assets 
in the hand of the Court became available 
for distribution, their execution petitions 
were no longer pending, having been dis- 
missed for default in August 1935. After 
the confirmation of the sale the learned 
Subordinate Judge passed an order allow- 
ing rateable distribution in favour of all 
the persons who had applied, and this ap- 
plication has been filed against that order 
60 a as it relates to opposite party Nos. 1 
wud 2. i 


Sir Sultan Ahmad for the applicant con- 
tended that opposite party Nos. 1 and 2 were 
no longer entitled to rateable distribution 
on the ground stated above, but this argu- 
ment appears to be contrary to the wording 
of s. 73 itself which runs as follows: 

“Where assets are held by a Court and more persons 
than one have, before the receipt of such assets, made 
application to the Court for the execution of decrees 
for the payment of money passed against the same 
judgment-debtor and have not obtained satisfaction 
thereof, the assets, after deducting the costs of reali- 
zation, shall berateably distributed among all such 
persons. 


Tn this case the opposite party had ap- 
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plied for rateable distribution prior to the 
dates, when the assets were received by 
the Court, namely September 27, and 
November 2, 1932, and their own applica- 
tions for execution were pending on that 
date. They had, therefore, done what was 
required of them by the law, and it became 
the duty of the Court to see that the rate- 
able distribution was effected. The fact 
that opposite party Nos. 1 and 2 allowed 
their own pending execution to be dis- 
missed for default before the rateable 
distribution was actually made seems to 
me to be immaterial. The same point 
arose in Byomkesh Chakrabutty v. Hemanta 
Kumar (1), where it was held that the 
dismissal of an execution petition after 
the application for rateable distribution 
did not affect the right to share in the dis- 
tribution. In Thiruchittambala Chetty v. 
Seshayyangar (2) and in N. M. L. Chettier 
Firm v. Official Assignee (3), it was held 
that in order to entitle a creditor to apply 
for rateable distribution his own application 
for execution must be pending and unsatis- 
fied at the time. In both these cases, how- 
ever, the executions had been struck off 
prior to the application for rateable distri- 
bution, which is not the case here, and it 
was for this reason that the requirements 
of s. 73 were held not to have been fulfill- 
ed. In the Rangoon case it was pointed 
out that if it were held otherwise the result 
would be that a person whose application 
for execution would otherwise be time-bar- 
red under Art. 182, Limitation Act, could 
still apply for rateable distribution, but, as 
I have already pointed out, the facts of the 
present case are different. 

It is true that in the Rangoon case, the 
Calcutta decision cited above was dissented 
from, but with all respect to the learned 
Judges who decided that case, I do not find 
from their judgment that the distinguish- 
ing feature of the Calcutta case was 
brought to their notice, namely that in that 
case the execution was dismissed after the 
application for rateable distribution. In 
my opinion the order passed by the learned 
Subordinate Judgein this case was correct 
and there is no reason to interfere. I would, 
therefore, dismiss this application with costs, 
Hearing fee two gold mohurs to each of 
the opposite party Nos. 1 and 2. 

Mohammad Noor, J.—I agree. 

Application dismissed. 

(1) 18 C W N 1311; 24 Ind. Cas. 83; A_I R 1915 Oal. 


(2) 4 M 383. 
(3) 13 R 514; {153 Ind. Cas. 515; AH R 1935 Rang. 
135; 8 R Rang. 176, 
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Kn CALCUTTA HIGH COURT 
Civil Appeals Nos. 171 and 205 of 1933 
March 17, 1936 
M. N. MUKEBJI AND S. K. Gaoss, JJ. 
DEBENDRA N ARAIN ROY -—PLAINTIFE 
—APPELLANT 


versus 
JOGENDRA NARAIN DEB AND OTHERS — 


RESPONDENTS 

Assam Bijni Succession Act (II of 1931), ss. 4 (1) 
(2), 9—Act, if intra vires of Assam Legislature— 
Declarations in s.4 (1) (2), if ‘law'—Act, if a 
public Act—Words ‘with title dating back’ ins. 4 
(1)—Significance of—Scope of the Act—Title other 
than on basis of succession, if outside scope of Act 
~Title declared bys. 4, what is—Declaration in 
s. 4, if affects title based on adverse possession 
that may have accrued in another—S. 9, if prospec- 
tive—Act, if operates outside Assam—Government 
of India Act, 1919, (9 & 10 Geo. V, Ch. 101), ss. 65 
(1) (e), 80-A—S. 65 (1) (e), construction—Laws con- 
templated by s. 80-A, nature of—S. 80-A (3), inter- 
pretation of—" Subject to the provisions of the 
Act,” meaning of—Sub-sections of s. 80-A are not 
to be read as mutually exclusive—Schedule of 
classification, Part II, item No. 51—Central subject, 
if can be legislated upon under s. 80-A (3)—In- 
terpretation of Statutes—Language of  statute— 
History of enactment, relevancy—Declaratory 
statutes—Retrospectivity, if can be presumed—Law 
altered during pendency of action—Rights of par- 
ties, how determined—Proceedings of Legislature 
and Bill—Relevancy in construing statute—Section 
pa Act, construction—Intention of Legislature— 

ull iitle, short title-and preamble—Whether can 
be used in interpreting statute—Appeal— Addition 
of parties. | 


The Assam Bijni Succession Act is intra vires 

the Assam Legislature. The declarations contain- 
ed ins. 4, sub-ss, (1) and (2), Assam Bijni Succession 
Act are ‘law’. [p. 629, col. 2; p. 622, col, 1.] 
‘ The Act can hardly be regarded as a private Act 
in the sense in which the term is understood in 
parliamentary legislation. It is a public Act 
although it may be regarded as local and personal 
in some of its aspects. Merely because an Act is 
a local and personal Act,as being confined to cer- 
tain local limits and as affecting the status of a 
particular description of persons only, it would not 
cease to be a public Act, if the Act isthe product 
of the Legislature in its Legislative capacity and 
is not the result of a procedure in which the Legis- 
lature is called upon to enact a law embodying a 
conclusion arrived at by it judicially or upon the 
basis ofa contract as between the rival parties for 
whose benefit the lawis intended, If from the 
general tenor ofthe Act it appears that it purports 
to determine the status of individuals not merely 
inter se but also as governing thair relations with 
others, the Act cannot be regarded as a private 
Act, The importance of the question whether an 
Act isa public Actor a private Act consists only 
in this that if it isthe latter, then, though there 
be no saving clause, the rights of third parties 
will not be regarded as affected by necessary im- 
plication. [p. 631, col, 2.] 

The words “ with title dating back” ing. 4 (D, 
of the Act cannot be taken apartfrom the rest of 
the passage and treated as a mere recital and not as 
8 part of the enactment. [p, 635, col. 1] 

The Act is confined tothe succession tothe Raj, 
. and any title otherwise than on the basis of succes- 
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sion which anybody may have to the properties 
of the Raj or any portion thereof is clearly 
outside thé scope and purview of the en®ctment 
and the cnly title that sub-ss, (1) and (2) of s. 4 
purport to declare, and the only title which s. 8 
speaks of, is title as holder of the Rajon the basis 
of succession, either by nomination or by appoint- 
ment and no title based on any other ground. [p. 642, 
col, 2, ‘ 


The title declared by s. 4ofthe Act isthe title 
to succession based uponthe nomination as made 
on September 28, 1895, and has nothing to do with 
any title based on adverse possession that might 
have accrued to any other person and, therefore, 
the declaration contained in s.4ofthe Act does not 
afiect such title. fp. 643, col. 1.] 

The enactment contained ing. 9 is expressly pros- 
pective in its language. [ibid.] ` | 

The Act applies to the status of the holder of 
the Raj wherever the properties appertaining to 
the Raj may be situate, and the Assam Legielature 
did intend the Act to operate even outside the 
territorial limits of the Frovince of Assam and was 
within its authority in legislating on that footing. 
[p. 614, col. 1.) : 

In enacting the Bijni Succession Act, the Assam 

«Legislature has passed no provision forfeiting or 
confiscating the property of any person; it has 
merely declared a rule of succession which accord- 
ing toit is the Customary Law, and has only 
supplemented that law where, in its view, it needed 
supplementing. |p. 645, col. 2.] < 

Section 65 (1) (e), Government of India Act, 
cannot be construed to mean that thelaws are to 
be general laws for all persons for all Courts and 
for all places and things. [p. 622, col. 1.] 


The ‘laws’ contemplated by s. 80-A (1), Govern- 
ment of India Act, are laws of all kinds, not only 
laws in general or in the abstract, but rules of law 
in concrete casesas well. Section 80-A (3), should 
be interpreted as meaning thatthe local Legisla- 
ture of a province if it makes or takes into con- 
sideration any law regulating a Central subject, 
it may not do so without the previous sanction 
of the Governor-General. In other words, that it 
may do so with such previous sanction. The 
expression “subject to the provisions of the 
Act” should be understood in this sanse. [p. 622,. 
col. 1; p. 626, col. 2.] 

The several sub-sections ofs. 80-A are not io be 
read as mutually exclusive, but the first is control- 
led by the other three, the second controls the first 
and is in its turn controlled by the third, the 
third controls both the firstand the second, and the 
fourth controls all the others. [p. 629, col. 1.] 

A declaration contemplated in item No. 51, Part 
II of ths Gehedule of Classification is not the only 
way in which a provincial Legislature is enabled 
to deal with a Uentral Subject, and a Central Sub- 
ject may be legislated upon by such Legislature 
vas s. 80-A (3), Government of India Act. [p. 629, 
col, 2. 

In e a statute the proper course in the 
first instance is to examine the language of the | 
statute and to ask what is its natural meaning 
uninfluenced by the considerations derived from the 
previous state of the law and not to start by in- 
quiring how the law previously stood and then, 
assuming that it was probably intended to have 
it unaltered, to sea ifthe words of the enactment 
will bear an interpretation in conformity with this 
view. It is useless to enter into an enquiry with 
regard to the history of an enactment and any 
supposed defect in the former legislation on @ 
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subject which it was intended tocure, in cases 
where the words of the enactment are clear. It 
is only material to enter into such an enquiry 
where the words of an enactment are ambiguous 
, .and capable of two meanings in order to determine 
-which of the two meanings was intended. The 
_ ‘Courts have not to do with the history of the words 
‘unless the words are doubtful and require histori- 
"icul. investigation to explain them. Ifthe words are 
really and fairly doubtiul,then according to well-known 
‘legal principles and principles of common sense,histori- 
<'gal ‘investigation may be used for the purpose of 
‘clearing away the doubt which the phraseology of 
‘the statute creates. Bank of England v. Valiagno 
(16), Reg v. Bishop of London (17) and Reg. v. Most 
-(18), relied on. [p. 628, col. 2.] 

Declaratory statutes ‘are generally retrospective 
in-their operation. But when the language of the 
Act is plain and unambiguous as to which ol its 
‘provisions are retrospective and which prospective, 
the Court has not to rely upon any presumption as 
to intent relating to its operation to be inferred 
from the character of the Act being declaratory or 
otherwise. [p. 636, col. 1] ` - 
~ Retrospectivity is never presumed and in law is 
regarded as retrospective only where it isso by 
éxpress enactment or it is a necessary implication 


‘from the language employed by the Legislature, the? 


- presumption always being against the taking away 
-of vested rights. [ibid.] 
, When the law is altered during the pendency 
of an action the rights of the parties are decided 
according to the law as it existed when the 
action was begun unless the new statute shows a 
clear intention to vary such rights. Thistleton v. 
Frewer (72), Wright v. Greenroyd (73), Comp, 
Leman v. Houslay (74) and Young v. Hughes (15; 
relied on, jp. 687, col. 2.] 
.., In interpreting a statute, proceedings of the 
Legislature in passing an Act including Statements, of 
Objects and Reasons, and debates of the Legislature 
‘must’ be excluded from consideration, Nor can the 
, Court construe the Act by any reference to the Bill 
in its original form. Herron v. Rathmines and 
‘Rathgar Improvement Commissioners (31), Adminis- 
trator-General v. Premlal (86), Krishna Ayyangar 
v. Nallaperumal Pillai (87; and Q v. Capel (88), 
relied on. [p. 638, col. 2.] | 
"In construing a section of an Act, ths Court 
‘must take the whole ofthe Act into consideration 
and if any construction of the section’ does not fit 
ii withthe rest of the Act, it must reject itand 
look for some other constiuction which would apply 
to all parts ofthe Act equally well. But in doing 
g0, the Court will not be peimitted to alter the 
meaning of what is of itself clear and explicit. 
Bentley v. Rotherham and Kimbarworth Local Board 
of Health (42), referred to. (p. 639, col. 1.] 

“Acts should be construed according to the intent 
of the Legislature which passed it. If the words of 
the statute are in themselves precise and unam- 
biguous, then no more canbe necessary than to 
expound those words in their natural and ordinary 
sense. The words themselves alone do in such cases 
best declare the intention of the law-giver. But if 
any doubt arises from the terms employed by the 
Legislature, itis a safe means of collecting the 
intention, to call in aid the ground and cause of 
making the statute and to have recourse to the pre- 
ambe. [p. 639, col. 2.] 4 
' While it is admissible to use the full title of 
an Act to.throw light upon its progress and scope 
it is not legitimate to give any weight in this res- 
„pect to the short title which is chosen merely for 
“eonveniencs, ifs object being ‘identification and not 


DEBENDRA NARAIN ROY V. JOGENDRA NARAIN DEB (CAL.) 


16710 


description. National Telephone Co, Lid. v. Post- 
master-General (111), referred to. ‘[p. 641, col. 2.) 
Very wide powers are given to the Court to add 
a party to a suit or an appeal and the addition, if 
permitted, will not be taken to decide any question 


of title to the properties ae between him and the 
trustee’ or the creditors [p. 645, col. 1] i 
O. A. from the original decrees of the Sub- 
Judge, First Court, 24-Parganas, dated 
April 24, 1933. aa 
Messrs. P. R. Das, 8..K. Gupta, Bijan 
Kumar Mukherjee, Rabindra Narayan Roy 
(in No. 171), Gunada Charan Sen, Jitendra 
Mohan Banerjee and Prandhan le (in No. 
203), for the Appellant. . 
Messrs. A. K. Roy, S. C. Bose, S.C. Basak, 
Prakash Chandra Pakrashi, Phani Bhusan 
Chakravarti, Rabindra Nath Chowdhury, 
Holiram Deka, Shyamapada Majumdar, 
Tarapada Mukherjee, J. N. Sen, Indu Pra- 
‘kash Chatterjee, Jitendra Mohan Banerjee, 
Biswanath Naskar, Rabindra Narayan Roy 
and Prandhan De, for the Respondents. | 
Judgment.—Thess two appeals have ari- 
sen out of two suits which were instituted by 
the respective plaintiffs for recovery of 
possession of properties which, even apart 
-from the entity which they collectively form 
under a recent enactment, have for a long 
series of years been popularly known as con- 
stituling the Bijni Raj. The pr rerties, | 
with the excéption of a few solitary items 
which are comp.ratively recent acquisitions, 
lie in the Province of Assam. and are ex- 
‘tensive and valuable, covering an alea’cf 
1,200 sq. miles and yielding a gross annual 
income of over 5 lacs of rupees. The Rajas 
of Bijni belong..to a very ancient hcuse 
which may be traced as far back as the 
fifteenth or sixteenth century. The Maha- 
raja of Cooch Bihar in Bengal still repre- 
sents the main line of this dynasty, and the 
Rajas of Darrang, Sidliand Bijnialso belong 
to the same stock. History traces the House 
to an aboriginal tribe of Kochos or Raj- 
bansis who rose to power and who on the 
dismemberment of the ancient Hindu king- - 
dom of Kamrup with its capital at Gauhati 
by repeated Muhammadan invasions, found- 
eda kingdom which was atone time co- 
extensive with it. (See Hunter's Imperial 
Gazetter of India, Vol. 1, p. 240). With 
successive changes of status, the Bijni Raj, 
which possibly was a.paramount power at 
its inception, became a feudatory State, at 
‘at first under the Muhammadans, then 
under the Ahoms, again under the Mu- 
hammadans and later on under the 
Rajas of Bhutan: and after the Bhutan 
War of 1854 it came to be regarded asa 
hereditary zemindari. The members of the 
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Raj family call themselves.Shiyabansis and 
although it has been a matter of ccntro- 
versy between ‘the parties in the present 
cases as to whether or not they are governed 
by the Hindu Law, itis not disputed that 
in the matter of succession they are gov- 
erned, as well, by a Customary Law and 


certain kulachar or family customs and. 


usages. 

The history of the Raj, with which we are 
concerned for the purposes of these appeals, 
opens with the death of the last male holder 
of the Raj, Raja Kumud Narain. This Raja 
died intestate on March 9, 1883, without any 
male issue and leaving him surviving two 
widows, Rani Siddheswari and Rani 
Abhoyeswari, and a daughter, Sikhareswari 
who died soon after. The two widows 
obtained possession of the estate, but dis- 
putes arose between them leading to a suit, 
No. 10 of 1887, commenced by Rani Abhoye- 
swari against Rani Siddheswari for posses- 

‘ sion of the Raj on declaration of her title, 
On May 17,1891, while this suit was pend- 
ing on appeal, Rani Siddheswari died. Rani 
Abhoyeswari thereafter continued in posses- 
sion of the estate till her death on Octo- 
ber 17,1918. On her death the Deputy 
Commissioner of Goalpara stepped in and 
took possession of the Raj on the view that 
one Jogendra Narain, son of Raja Kumud 
Narain’s brother Kirti Narayan, was en- 
titled to the Raj, while one Heramba Prasad 

_ Barua, son of Kani Abhoyeswari’s brother 

Bhabani Prosad Barua, was entitled to ths 
personal estate of the said Rani. The said 
Jogendra Narain being a lunatic, the Court 
of Wards, Assam, assumed charge of the 
Raj on December 5,-1918, and has since, then 
retained possession. 

Before referring tothe two suits which 
have given rise to the appeals, it is neces- 
sary to refer to two other suits which were 
previously instituted. In 1919 one Bhaira- 
bendra Narain and one Udai Narain, since 
deceased, who trace their descent from 
Maharaja Shib Narain, a common ancestor 
of theirs and cf Raja Kumud Narain, in- 
stituted a-suil at Alipur, District 24-Par- 
ganas, being suit No. 225 of 1919, against 
Raja Jogendra ‘Narain and others for re- 
covery of possession of the Raj on declara- 
tion of their title thereto. In 1920 one 
Samarendra Narain instituted another suit 
against the Raja for similar relief at Dhubri, 
District Goalpara, and that suit was sub- 
sequently transferred to Alipore, District 
24-Parganas, and numbered as T. Suit 
No. 51 of 1922. Samarendra Narain having 
died, his sister's son, Sourendra Narain was 
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substituted in his place as plaintiff, 
On October 23, 1930, Suit No. 51 of 1922, was 


| dismissed. On the same day petitions of 


compromise were filed in Sait No. 51 of 1922 
and Suit No. 225 of 1919 as between Raja 
Jogendra Narain and the plaintiffs in the 
two suits, namely Bhairabendra Narain and 
Sourendra Narain. Eventually, on Decem- 
ber 22, 1930, the two suits were disposed 
of in accordance wilh the compromise. To 
the terms of the compromise reference wili 
be made hereafter. The two suits out of 
which the appeals have arisen are: T. Suit 
No. 84 of 1930 which has given rise to 
Appeal No. 171 of 1933 and T. Suit No. 164 
of 1930 from which Appeal No. 205 of 1933 
has emerged. 

Suit No. 84 was instituted on May 9, 1930. - 
The plaintifin this suit is one Debendra 
Narain Roy who commenced it describing 
himself as tke sole surviving executor to 
the estate of Rani Abhoyeswari. He alleged 
that since the death of Rani Siddheswari in - 
1891 Rani-Abhoyeswari was in possession of 
thé entire Raj and the properties apper- 
taining thereto in assertion of her own 
title adversely to and to the exclusion of 
all members of the Bijni Raj family or of 
any rightful claimanis under custom or 
kulachar and was in such possession to the 
knowledge of them all since then and till 
her death on October 17, 1918, and that Rani 
Abhoyeswari had thus acquired an absolute 
and indefeasible titie. He alleged that the 
Rani had executed a will on August 30, 
1918, whereby she had appointed him as one 
of the éxecutors, and that on her death he 
and cne of the other executors, namely one 
Bhawani Prasad Barua, had obtained pro- 
bate of the will from the High Court on the 
Original Side on March 14, 1919. Filing the 
probate along with the plaint, he prayed for 
a declaration that he, as “executor under the 
will, is entitled tothe entirety of the Bijni 
Raj mentioned in Sch. B to the plaint and 
for possession of the said properties and 
also for other incjdental ind consequential 
reliefs. Schedule B to the plaint, in which 
as stated in the prayer aforesaid the Bijni 
Raj was described, consisted of nineteen 
items of immovable properties (of which 17 
were situated in the Province of Assam, one 
in the Province of.Bengal and one inthe 
United Provinces), one item as to mesne 
proits and seven items of movables. The 
aggregate value of the properties was stated 
to be Rs.5 lacs 47 thousand odd. Raja 
Jogendra Narain (designated as Kumar) 
represented by the Court of Wards was im- 
pleaded.as -defendant No. 1 ;-Bhairabendra - 
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Narain, one of the two plaintiffs in suit 
No. 225 of 1919, and Surendra Narain, son 
of Uday Narain, deceased, who was the 
other plaintiff in that suit as defendants 
Nos. 2 and 3, respectively, and Sourendra 
Narain the plaintiff in suit No. 51 of 1922 
as defendant No. 4. : 

Suit No. 164 was instituted on October 25, 
1930, on which date, as already stated, 
judgment was pronounced in suit No. 51 of 
1922 dismissing it, and petitions of com- 
promise were filed in the two suits, namely 
No. 255 of 1919 and No. 51 of 1922, as be- 
tween Raja Jogendra Narain, Bhairabendra 
Narain and Sourendra Narain. The plaint- 
iffs in this suit were No.1, Punyendra 
Narain and No. 2, Surendra Narain, the 
former being grandson by a predeceased 
son and the latter, already stated, son of 
Uday Narain, deceased, who was co-plaintiff 
with Bhairabendra in suit No. 255 of 1919. 
In the plaint the history of the litigation be- 

-tween Rani Siddheswari and Rani Abhoyes- 
wari was given; it was asserted that on 
Raja Kumud Narain’s death one Lalit 
Narain, grandfather of plaintiff No. 2, and 
great grandfather of plaintiff No. 1, as the 
nearest male aguate, was entitled to suc- 
ceed and did succeed to the Raj; it was 
alleged that Lalit Narain instituted a suit 
against Rani Abhoyeshwari for recovery of 
possession of the Raj but the suit was with- 
drawn on & compromise under which the 
Rani was to remain in possession till her 
death : and that on the Rani's death, Lalit 
Narain’s son, Uday Narain, became entitled 
to succeed and did succeed to the Raj. And 
then in para. 14the foundation of the claims 
of the two plaintiffs was set out in the fol- 
lowing words : 

“That the said Kumar Uday Narain Deb died on 
January 1, 1924, leaving him surviving his second 
son, Kumar Surendra Narain Deb, plaintiff No. 2, 
and plaintiff No. 1 who is the only son of his pre- 
deceased eldest son, Kumar Tikendra Narain Deb. 
The plaintiffs state that in the selection of the eldest 
and nearest agnate preference has sometimes been 
given to the eldest branch of the family and sometimes 
to the eldest member and that it is difficult to ascer- 
tain the exact rule of succession in this respect ; but 
plaintiff No. 1 believed that itis lineal primogeni- 
ture and the plaintiff No.2 believes that it is ordi- 
nary primogeniture; and plaintiffs agree and state 
that ifit is the former, plaintiff No. 1 is entitled to 
succeed, and if itis the latter, plaintiff No. 2 is en- 
titled to succeed to the Bijni Raj estate, which, on the 
death of the said Kumar Uday Narain Deb, has 
vested either in plaintiff No. 1 or in plaintiff No.2.” 


Jogendra Narain, his title as Raja being 
disputed and designated as Kumar and 
represented by the Court of Wards, was 
impleaded as defendant No. 1, Bhairabendra 
Narain and Surendra Narain as defendants 
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Nos. 2 and 3; Debendra Narain Roy as 
defendant No. 4, and as defendant No.5 
the Trustee in Bankruptcy, in London, to 
the estate of one Maharaj Kumar Prince 
Victor Nityendra Narain. of Cooch Bihar 
was made a party on the allegation that 
in 1922 Uday Narain had under undue in- 
fluence and coercion and at a time when 
he was seriously ill and hard pressed for 
money executed a conveyance in favour of 
the Prince of his right, title and interest 
in the Bijni Raj estate and that the Prince 
had since then been adjudged a bankrupt - 
in England and his estate had vested in 
the Trustee. To the plaint was appended 
a schedule of properties, the items being 
the same as those described in the schedule 
in suit No. 84 of 1930 with only this differ- 
ence, that an item of 1 lac of rupees? said 
to be in the Bijni Treasury which is to be 


- found in the schedule in the latter suit ie 


not reproduced, and the values given as 
regards all the other items being less so 
that the aggregate claim was put down at 
Rs. 3 lacs 10 thousand odd. Suit No. 84 
of 1930 and suit No. 164, instituted as afore- 
said, remained pending in the first Court 
of the Subordinate Judge of the 24-Par- 
ganas at Alipore. In March 193], Mr. 
Laine, Member, Board of Revenue, Assam, 
introduced a Billin the Assam Legislative 
Council, called the Bijni Succession Bill. 
The Bill was passed as Assam Act II of 
1931. It received the assent of the Gover- 
nor on March 27, 1931, and of the Governor- 
General on May 9, 1931, aud was published 
under s. 81 (3), Government of India Act, 
in the Assam Gazette of May 20, 1931. 

On the Act coming into force, it was 
pleaded in defence in the two suits as a 
bar to the plaintiffs’ cleims. Additional 
written statements were filed on behalf of 
the plaintiffs and certain issues were framed 
or added to those originally framed with 
the result that there came to be for trial 
20 issues in suit No. 84, and 24 issues in 
suit No. 164. Of the 20 issues in suit 
No. 84, Issues Nos. 14, 15 and 19 (b) related 
to the question of effectiveness of the pro- 
bate of the will of Rani Abhoyeshwari in 
respect of the properties situate in the Pro- 
vince of Assam: and Issues Nos. 16, 17, 18, 
19 (a) and 20 related to the question whe- 
ther the Act operated as a bar. And in 
suit No. 164 the issue which raised the last- 
mentioned question was Issue No. 24. Under 
an order of the Subordinate Judge, dated 
January 30, 1932, which was slightly varied 
by this Court on July 12,1932, the issues 
to the two suits just referred to have been 
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first tried out. The result has been that 
suit No. 164 has been wholly dismissed and 
suit No. 84 has been dismissed in part, 
that is to say, in respect of the properties 
which are situated in the Province of Assam, 
and has remained pending in respect of 
the two items of immovable properties, one 
situated in Bengal and the other in the United 
Provinces. The plaintiffs in the two suits 
have preferred these appeals. At the hear- 
ing of appeals several sets of’ arguments 
have been addressed to us: Mr. P. R. Das 
has addressed us on behalf of Debendra 
Narain Roy (Appellant in Appeal No. 171); 
the Advocate-General and Dr. Basak, on 
bekalf of the Court of Wards representing 
Raja Jogendra Narain (respondent in both 
the appeals): Mr. S. O. Bose, on behalf of 
Bhairabendra Narain (respondent in both 
the appeals): Mr. Gunada Charan Sen, on 
behalf of Punyandra Narain and Surendra 
Narain (appellants in Appeal No. 205): and 
Mr. J. N. Sen, for Maharaj Kumar Prince 
Victor Nityendra Narain (respondent in 
Appeal No. 205). The controversy in the 
appeals broadly speaking centres round two 
main questions: first: whether the Act, and 
particularly s.4 of it, was ultra vires the 
Assam Legislature: and 2nd what is the 
effect of the Act upon the two suits. To 
deal with these questions, the provisions of 
the Act will have to be considered; and for 
the first question a general view will be 
sufficient, but for the 2nd question a more 
detailed examination will be necessary. 
The lst question will be taken up first. 
The long title of the Act is: “An Act to 
regulate the succession in the Bijni Raj.” 
The preamble states : 

“Whereas it is expedient to declare and supple- 
ment the customary law of succession in the group 
of estates known as the Bijni Raj in Assam with 


a view to the prevention of disputes and the pre- 
servation of the Raj;” 


Section 1 gives the short title of the Act 
as “The Bijni Succession Act, 1931"; s. 2 
contains detinitions of the following words 
and expressions: “The Bijni Raj’ or ‘the Raj’; 
‘Family’; ‘The Holder of the Raj’ or “The 
holder’ and ‘prescribed.’ Section 3 declares 
the Bijni Raj an impartible estate descendi- 
ble to a single male holder according to the 
provisions of the Act. Section 4, which is 
the all-important section of the Act for the 
purpose of these cases, consists of three 
sub-sections. Sub-section (1) declares Raja 
Jogendra Narain as the holder from his 
nomination on September 28, 1895, by Rani 
Abhoyeshwari and for his lifetime; sub-s. (2) 
declares Bhairabendra Narain as the next 
holder on Raja Jogendra Narain's death and 
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also provides for succession in case of Bhaira- 
bendra Narain predeceasing the Raja; and 
sub-s. (3) declares that subsequent succes- 
sions were to be determined by nomination 
or appointment. Section 5 givesa list of 
persons in their order who would be entitled 
to nominate, together with the qualifications 
and conditions to be fulfilled to be so com- 
petent. Section 6 provides for confirmation 
of nominations and the effect of the con- 
firmation. Section 7 provides for appoint- 
ment to succession in case of failure of 
nomination. Section 8 lays down that pub- 
clication in the gazette of a nomination con- 
firmed or appointment made would be con- 
clusive proof of title to the Raj from the 
appropriate date provided the person is 
alive on such date. Section 9 provides for 
temporary administration of the Raj when 
there is no holder. Section 10 lays down 
certain restrictions to transfer and on at- 
tachment or sale. Sections 11,12 and 13 
lay down certain savings,succession fee and 
power to make rules. In the schedule ap- 
pended to the Act the estates of the Raj are 
described. 

Leaving out of account for the moment 
the other provisions of the Act and con- 
fining his attention solely to the 
first two sub-sections to s.4, for that is 
the only part of the Act by which his 
client is hit, Mr. Das has argued in limine 
that the declaration contained therein is 
not ‘law’ in the sense in which a legislative 
body is competent to enact it. This conten- 
tion has been raised in this Court for the 
first time by Mr. Das and does not appear 
to have been raised inthe Court below. 
“Law in its most general and comprehensive 
sense,” says Blackstone (Commentaries, 
Vol. 1, p. 38) 

“signified a rule of action, and is applied in- 
discriminately to all kinds of ‘action, whether 
animate or inanimate, rational or irrational. Thus 
we say, the laws of motion, of gravitation, of optics, 
of mechanics, as well as the laws ofnature and of 
nations. And it is that rule of action which js ` 
prescribed by some superior, and what the inferior 
is bound to obey,” 

“Municipal Law, called so in compliance with 
common speech as denoting the rule by which 
particular districts, communities or nations are 
governed,” 
says Blackstone (Jbid, p. 43), 

“is property defined to be a rule of civil conduct 
prescribed by the superior power in state com- 
manding what is right and probibiting what is 
wrong. 


And, says he, 

“First it isa rule, not a transient sudden order 
from a superior to or concerning a particular per- 
son; but something permanent, uniform and universal. 
Therefore a particular Act of the legislature to con- 
fiscate the goods of Titius or to attaint him of high 
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treason, does not enter into the idea of a municipal 
law; for the operation of this Act is spent upon 
Titius only and has no relation to the community 
in general; it is rather a sentence than a law. But 
an Act to declare that the crime of which Titius is 
accused shall be deemed to be high treason; this 
has permanency, uniformity and universality and 
therefore is properly a rule It is also a rule to 
distinguish it from advice or counsel which we are 
at liberty to follow or not, as we see proper, and 
to judge upon the reasonableness or unreasonable- 
‘ness of the thing advised; whereas our obedisnce to 
the law depends not upon our approbation,, but 
vipon the maker's will. Counsel is only a matter 
of persuasion, law is matter of injunction; counsel 
acts only upon the willing law upon the unwilling 
also. It is also a rule to distinguish it from a com- 
pact or agreement, for the compact is a promise pro- 
ceeding from us, law is a command directed to us 
x * x Municipal law is also arule of civil con- 
duct. This distinguishes Municipal law from the 
natural or revealed; the former of which is tha 
rule of moral conduct, and the latter not only the 
rule of moral conduct but also the rule of faith 
* * * Jt is likewise a rule prescribed. Because 
a bare resolution, confirmed in the breach of the 
legislation without manifesting itself by some ex- 
ternal sign, can never be properly alaw. It isre- 
quisite that this resolution he notified to the 
people who are to .obey it. But the, manner in which 
the notification is made is a matter of very great 
indifferenca." , , , 
Pertinent to this matter it is profitable 


to quote what Markby in his Elements of 
Law, when stating the conclusions of Austin 
drawn from Hobbes and Jeremy Bentham 
in his lectures on the Province of Jurispru- 
dence has said. He has observed: 


“Law is a term which is used in a variety of 
differant meanings; but widely as they differ, there 
runs throughout them all the common idea of a 
regular succession of events, governed by a rule, 
which originates in soma power, conditions~ or 
agency, upon which the succession depends. The 
conception of the law which we are about to con- 
sider, the law of the lawyer, is contained within 
and forms part of the conception of a political 
society. * * * Ina political society one mem- 
ber or a certain definite body of members, possesses 
the absolute power of issuing commands to the rest, 
to. which commands the rest sre generally obedi- 
ent. * * * It is the body of commands issued by 
the rulers ofa political society to its members which 
lawyers call by the name ‘law.’ ‘here are only two 
‘small and very insignificant classes of the com- 
mands so issued by the rules of a political society 
which are nevertheless not enforced; as for instance, 
rules. of rank and procedure in society, orders to 


wear mourning when a great person dies, and so ` 
forth. -These are no part of law in our sense `of. 


the term. So also the rulers of a political society 
sometimes, but very rarely, address a command toa 
particular individual or individuals by name. Such 
occasional and specific commands are not properly 
cemprised under the term law which, as we have 
said, involves the idea of a general rule, applicable 
to all cases which come under a common class, 
Austin considers that there are two other objects 


ingiuded within the’ province of jurisprudence and 

called laws which are, nevertheless not commands: ` 
namely declaratory laws and laws which repeal Jaws. ` 
But, ‘as it seems to me, every such law, if it is - 
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subjects generally, if it 18 a signification of desire 
and is imperative falls under . Austin’s conception 
of law; though it may only be a complete law, 
that is, a complete command, when taken in conjunc- 
tion with some other signification of desire.” | 

The learned Advocate-General has argued 
that it isnot permissible to separate sub- 
s. (1) and (2) of s.4 from the rest of 
the Act and to judge whether those sub-. 
sections contain declarations which would 
satisfy the requirements of ‘law’ understood 
as above. That argument is undoubtedly 
reasonable. Mr. Das has argued that the 
declarations représent rules which are in 
the nature of senatus decreta or previlegia 
as contra-distinguished from senatus con- 
sulta or legis in RomanjLaw—terms to which 
reference will be made hereafter in that 
they are not general rules which regardéd 
the whole community. The argument is 
correct in the seuse that the declarations 
relate to the status of two specified persons 
only ‘and not of persons generally belong- 
ing toa given class or community; but to 
‘law’ they are all the same. For even if 
the two sub-sections are taken entirely 
divested of the context, they do lay down 
a rule in the sense in which Blackstone has 
used that term, not a iransient sudden 
order concerning either Raja Jogendra or 
Bhairabendra, the operation of which is 
spent on them or either of them only but 
something which would bind the members 
of the Bjni Raj family as plso ihe com- 
munity in general in their yelations with 
those persons something which, in that 
way presents a feature of permanency, uni- 
formity and universality. ‘To apply the test 
which Markby has referred to, the declara- 
tions are not such as are not meant to be en- 
forced nor are they addressed to any ‘in- 
dividuals in particular, but involve the idea 
of a general rule applicable to all relations 
which the said two persons would have with 
the world outside in their capacity as 
holders of the Bijni Raj. Mr. Das's con- 
tention therefore must be overruled. 

‘Mr. Das has next contended that the de- 
clarations contained in the aforesaid sub- 
seclions are in the nature of decrees in 
respect of the rights of particular individual 
or individuals and that though legislative 
enactments embodying such declarations 
are within the competency of the British 
Parliament which is a Sovereign body and 
which exercises not only legislative func- 
tions but certain judicial functions as well, 
they are entirely ultra vies thé Indian 
legislatures, central as well as provincial. 
We shall have to discuss the nature of the 


addressed.by the sovereign one- or number to-its-- Act taken aa a whole hereafter and in that - 


195? 
connection will have to consider whether 
it can be regarded as a private Act, as 
Mr. Das has contended that itis. But, for 
the . present we confine ourselves to the two 
sub-sections aforesaid which contain, what 
Mr. Das says, declaratory decrees in favour 
of the particular individuals referred to 
therein. “The principle of Parliamentary 
sovereignty” as Diceyin his Law on the 
Constitution has said: . 

“means neither more nor less than this, namely 
that Parliament thus defined has under the English 
Constitution, the right to make or unmake ary law 
whatever; and further that no person or body is 
1ecognized by the law of England as having a right 
to, override or set aside the legislation of Parlia- 
ment. . 

In the classical passage on the subject 
of unlimited legislative authority of Par- 
liament, Blackstone in his Commentaries, 
Vol. ]. {page 161, has said : 

“It can, in short, do everything that is not 
naturally impossible; and therefore some have not 
scrupled to call its power, by a figure rather too 
bold, the omnipotence of Pirliament. True it is, 
that what the Parliament doth, no authority on earth 
can undo,” 

. Coke in his Institutes (4th Instibute, 
p. 36) says: 

“The power and jurisdiction of Parliament is 89 
transcendent and absolute that it cannot be con- 


fined, either for causes or persons, within any 
bounds,” 


and gives some instances of interference 
with private rights which strikingly illus- 
trate the absolute nature of the power that 
the Parliament cen exercise. Dicey has 
` said; 

“Parliament however habitually interferes, . for 
the public advantage, with private rights, In- 
deed such interference has now become (greatly 
to the benefit of the community) so much a 
matter of course as hardly to excite remark, and 
a few persons reflect what a sign this inter- 
ference is for the supremacy of Parliament. The 
statute book teems with Acts under which Parliament 
gives privilegesor rights to particular persons or 
imposes particular duties or liabilities upon other 
persons. (Law of the Constitution, pp. 46 and 47).” 

In Maitlands’, Constitutional History of 
England under caption “The Work of 
Parliament,” at pp.. 380—333 it has been 
pointed out that though the most important 
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work of the Parliament is that of making - 


statutes, this is not all that it does, and that 
leaving out of account the judicial power of 
the House of Lords as a Court for ‘the trial 
of peers and asa Court to which appeals 
can be brought from the lower Courts, and 
the procedure by way. of impeachment, 
the Honses of Parliament do a good deal of 
important work without passing statutes 
and hearing causes; and that such statutes 
as. the Parliament makes are by no means 
confined within what a jurist or a political 
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philosopher-could consider the domain of 
legislation. There it has been observed: 
-“A vast number of statutes he (¢.¢., jurist or the 
political philosopher) would class rather as privilegia 
than a legis; the statute lays downno general rule 
but deals only with a particular case.. This is parti- 
cularly noticeable in the last century. .-. . One 
isinclined tocall the last century the century of 
privilegia.” 

The: legislative powers of the Indian 
legislatures, central and provincial, which 
are all non-sovereign law-making bodies, 
arise from definite Parliamentary enact- 
ments. The powers are ‘wide and plenary, 
but the authority they exercise are as 
completely subordinate to, and as much 
dependent upon Acts of Parliament as 
is the power of any other body, which is a 
creature of å statute to make by-laws. When 
any particular case comes before the Courts, 
whether civil or criminal, in. which the 
rights and liabilities of any party are affect- 
ed by any legislation of an Indian Legisla- 
ture, the Courts may have to determine 
with a view to the particular case whsther 
such legislation was not within the legal 
powers of the Council. This of course is 
the same thing as adjudication as regards 
the particular case in hand upon the validi- 
ty or constitutionality of the legislation in 
question.. The Oourts, however, cannot 
declare invalid, annul or make void a law 
so passed, but ifitis found ultra vires or 
unconstitutional, they will refuse to give 
effect to it and treat it as void or invalid or 
having no Jegal. existence. The leading 
case on the subject: R. v. Burah:(1)in 
which the constitutionality of an Act XXIV 
of 1869) ofthe Indian legislature was- in 
question. Lord Selborne in delivering thé 
judgment ofthe Judicial Committee, ex- 
pressed himself thus: | 


“The Indian legislature has powers expressly limited 
by the Act of the Imperial Parliament- which created 
it, and it can, of course, do nothing beyond the limits 
which circumscribe these powers. But when acting 
within these limits, it is not in any sense an agent or 
delegate of the Imperial- Parliament, but has, as was 
intended to have, plenary powers of legislation ag 
large and ‘as of the same nature as those of Parliament 
itself. The established Courts of Justice, when a 
question arises whether the prescribed limits have 
been exceeded, must of necessity determine that 
question; and the only way in which they can properly 
do go is by louking to the termsof the instrument, by 


‘which affirmatively the legislative powers were 


“created, and by which negatively they are restricted. 
If what has been done -is legislation within the 
general scope of the affirmative words which give the 
power, and if it violatesno condition or restriction 
by which that power is limited (in which category 


(1) (1878) 3 405889; 4 C172; 5 I A` 1183041 
R 197; 3 Sar. PO J 834; 3 Sath, PO J 536; 2 Ing 
Jur. 618; 2 Shome. L R 63 (PO. Eo : 
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_ Would of course be included any act of. the Imperial 
Parliament at variance with it) it is nob for any 
Court of Justice to enquire further, or to enlarge 
constructively those conditione and restrictions,” 

It may be observed here that the same 

- principles have since been held to apply 
>- to enactments of Colonial legislatures: see 
_ Powell v. Apllo Company (2), Harris v. 

Davies (3), Musgrave v. Chun Teeong Toy(4), 
at p. 274". The powers of the Indian Legis- 
lature (which, by s.63, Government of India 

‘Act, shall consist of the Governor-General 
and two Chambers, namely the Council of 
State and the Legislative Assembly) are 
given by s. 65 of Act. The portion of the 

| section relevant runs thus: 

“The Indian Legislature shall have power to make 
laws (a@)for all persons, for all Courts, and for all 
places and things, within British India.” 


lt the Act now under consideration or 
the declaration contained inits s. 4, sub- 
ss.(1) and (2) which we are at present 
dealing with are ‘law’ as we have h2ld they 
are, the same would obviously be entirely 
within the competence of the Indian Legisla- 
ture. Butithas been suggested that the 
‘declarations concern only particular indivi- 
duals and therefore do not fall within the 
category of‘laws for all persons.’ In our 
opinion, s. 65 (1) (e) cannot be construed 
to mean that the laws are to be general 
laws for all persons for all Courts and for 
all places and things. Sofaras the Local 
legislature of a Province is concerned, the 
powers are given by s. 80-A (1), Govern- 
ment of India Act which runs in these 
words: 

“The local legislature of any province has power, 
subject to the provisions of this Act, to make laws, for 
the peace and good government of the territories for 
the time being constituting that province.” , - ` 

We shall hereafter refer to the several 

: contentions that have been urged in con- 
nection with some of the expressions used 
in this sub-section; but at the present 
moment the point we are considering is 
whether the words of the sub-section would 
admit of a law in the shape of such declara- 
tions asare contained in the first two sub-sec- 
tions of s. 4 of the Act under consideration. 
In our view of the ‘laws’ contemplated by 

“B. 80-A (1) are laws of all kinds, not only 
laws in general or in the abstract, but rules 

` of law in concrete cases as well. Reference in 
this connection may be made to the decision 
of the Judicial Committee in Ashbury v. 


© (1885) 10 AC 282; 54 LJP 0753 L T 
638 


(3) (1885) 10 A 0279; 54 L JPC 15; 53 L T 601. 
(4) Q891) A O 272; 60 LJ P O 28,64 LT 378. 
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Ellis 5), at p. 344“ where Lord Hobhouse 
said thus: b i 
_ “Ifthe New Zealand legislature had enacted that 
in a concrete case such asthe present one, the New 
Zealand’ Courts should have power to give the 
plaintiff a decree notwithstanding that the defendant 
held himself aloof, we should hardly have heard the 
suggestion that sucha law was not one for the peace, 
order or good government of New Zealand. Of, 
course they have framed theirlawin more abstract 
and flexible terms. But making those terms their 
Lordships are clear that it is for the peace, 
order and good government of New Zealand, etc., etc.” 

We are of opinion therefore that the 
declarations contained in the first two sub- 
sections of s. 4 of the Act are such declara- 
tions as a local legislature of a province, 
otherwise competent, is empowered tio enact. 
In pressing his contention aforesaid, name- 
ly that itis beyond the competency of” local 
legislature of a province to make declara- 
tion of this nature, Mr. Das has asked us to 
scrutinize carefully the words: ; 

“laws for the peace and good government of the terri- 
tories for the time being constituting that province,” ` 

He has not disputed that the Assam 
legislature has plenary powers to make 
such laws as may in its opinion be con- 
ducive to peace and good govenment, but 
he has contended that such laws must 
partake of the character of general legisla- 
tion of provincial concern. For the pur- 
poses of this argument he was prepared 
to concede that a declaration, or “a de- 
claratory decree,” as he would call it, may 
be a law enacted for peace and good govern- 
ment. He does not dispute the correctness ' 
of the pronouncement of Rankin, C. J., in 
Girindra Nath Banerji v. Birendra Nath 
Pal (6), at p. 7387, which is in these words: 

“In my judgment itis reasonably clear that these 
words (meaning the words peace and good government) 
appearing in s. 80-A (1) and some of the other sections 
of the Act are usad because they are words of the 
widest significance and it isnotopen to a Court of 
law to consider with regard to any paticular piece of 
legislation whether it is meritoriousin the sense that 
it will conduce to peace and good government. It 
is sufficient that they are words which are intended 
to give,subject to the restrictions of the Act, a 
legislative power tothe body which it invests with 
that authority”. 

Mr. Das also desires to stand clear of the 
decision of the Judicial Committee in 
Bhagat Singh v. Emperor (7) which has made 
(5) (1893) AC 339; t2 LJ P C107;1 R 388; 69 L 

159 


(6) 54 O 727; 102 Ind. Cas. 647; A IR 1927 Cal. 
496; 31 O W N 593; 8 A I Or. R 121. 

(7) 58 I A 169; 131 Ind. Cas, 415; A IR 1931 
P © lil; 32 Cr L J 727; 12 Lah. 
280; 35 O W N 646; Ind. Rul. (1931) P C 143; (1931) 
A L J 448; 80W N 846; 530 L J 383; (1931) M 
W N 601; 33 Bom. LR 950; 34 L W 57; 61M L J 
279; (1931) Cr. Cas. 521 (P C). 
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to determine whether a particular measure 
is or is not for peace and good govern- 
ment. And he does not dispute the deci- 
sion of Lord Halsbury, L. C., in Riel v. The 
Queen (8), that the words authorise the 
-utmost discretion of enactment , for the 
attainment of the objects pointed to and 
that: 

“They are words under which the widest depar- 
ture from criminal procedure as is known and 


practised in this country (meaning England) have 
been authorised in Her Majesty’s Indian Empire”. 

And further cbserved that there was not 
the least colour for a contention that: 

“Ifa Court of law should come to the conclusion 
that a particular enactment was not calculated as a 
matter offact and policy to secure peace, order 
and good government, they would be entitled to 
regard any ‘statute directed to those objects, but 
which a Court should think likely to fail of that 
effect as ultra vires and beyond the competency of 
the Dominion Parliament to enact”. 


Soin Keith on Responsible - Govern- 
ment, Edn. 2, Vol. 1, p. 302, it has been 
said: 

“By modern usage the power of the Legislature 
is to legislate for the ‘peace, order and good 
government’ of the territory, and there can be no 
doubt that the phraseology agrees in effect with the 
older peace, welfare, and ‘good government’ or the 
Victorian power to make laws in all -cases. The 
means to these ends are entirely for the judgment 
of the legislature which enacts; the test is subjective, 
not objective, and no Court can substitute its views of 
what should be enacted for those of the Legislature, 
This was laid downin Riel v. The Queen (8).” 

Mr. Das, however, maintained that un- 
less it is a general legislation of provincial 
concern, it cannot be regarded as law 
which the local legislature of the parti- 
cular province is Gompetent to enact. He 
has relied in this connection upon three 
cases to which we shall now refer. The 
first case is Russel v. Queen (9). The case 
was on appeal from the Supreme Court of 
the Province of New Brunswick and the 
Act of which the validity was the ques- 
tion for decision was the Canada Tem- 
perance Act, 1878. Under the British 
North America Act, 1867, commonly called 

‘the Federation Act, the legislative authority 
of the Parliament of Canada was conferred 
by s. 91, and the exclusive powers are 
given to the Provincial Legislatures of the 
Province in respect of certain subjects 
enumerated in s. 92. Under s. 91 the 
Canadian Parliament has authority to make 
laws for the peace, order and good gcvern- 
ment of Canada in relation to all matters 
not coming within the classes of subjects 
assigned by the Act exclusively to the 

(8) (1885) 10A O 675; 55L JPO 28;54L T 
339; 16 Cox C O 48. 

9) (1882) 7A O 829; 51 LJ PO 77; 46 LT 889, 
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legislatures Of the. Provincés. The section 
then proceéds to lay down 29 specified 
items with respect to which the exclusive. 
legislative authority of the Parliament of 
Canada is reserved and then, at the end, 
it is said: ; a Fe 

“And any matter coming .within any of the 


_ Classes of subjects enumerated in the section shall 


not be deemed to come within the class of matters 
of a local or private nature comprised in the. 
enumeration” of the subjects by this Act assigned - 
exclusively to the legislature of the provinces,” 


In s.92 the subjects of exclusive provincial 
legislation are enumerated, the last item 
No, 16, being : 

“Generally all matters of a merely local or private. 
nature in the provinces.” í 


One important feature of this sort of 
classification is obvious and that has been 
pointed out by Lefroy in his Constitutional _ 
Law of Canada at p. 75 in these words : 

“The great importance of that feature of the 
Federation Act (s. 91) whereby a general undefined 
and unrestricted power to make laws for the peace; 
order and good government of Canada in relation to 
all matters not coming within the classes of sub- 
jects assigned exclusively to the legislatures of the 
provinces by s. 92 is given to the Dominion Parlia- 
ment is obvious. Yet it may mislead to speak, as 
is often done, of the residue of Parliament, be- 
cause the provincial legislatures under s. 92 also 
have a residuary power to make laws in relation 
to generally all matters of a ‘merely local or private 
nature in the province.’ The exercise of legislative 
power by the Dominion Parliament in regard to all 
matters not enumerated in s. 91 ought, therefore 
to be strictly confined to such matters as are un- 
questionably of Canadian interest and importance. 
It derives ‘no jurisdiction from s. 91 when legislat- 
ing on any subject not’ included within the classes 
of subjects enumerated in that section ‘to deal with 
any matter which is in substance of local or pro- 
vincial concern and does not truly affect the inter- 
est of the Dominion’ asa whole. When so legislat- 
ing it has no authority to trench or ‘encroach upon. 
any class of subjects which is exclusively assigned’ 
to provincial legislatures by s. 92. It cannot 
legislate ‘into matters which in each province are 
substantially of local or’ private interest upon 
also concern 
the peace, order and good government of the 
Dominion.” as 

The feature noticed as above is very 
important for, as will be seen when the 
classification of subjects in the schedule 
to the Devolution Rules framed under the 
Government of India Act is examined, this. 
feature is there absent and m that classi- 
fication any conflict that may arise under 
the classitication under the Federation Act 
has been sought to be avoided by safe- 


‘guards which seem reasonably adequate. 


Under the classification under the Indian 
Constitution, all subjects remain central 
subjects, unless expressly scheduled in 
Part 2 of the Schedule or declared by the- 
Governor-General in Council to fall within 
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the said Part as being merely of a local 


or private nature within a particular 


province. For the purpose of understand- 
ing the true import of the decision cited 
_ as aforesaid this feature has to be re- 
membered ; for the question which arose in 
the case was whether the subject falling 
exclusively within the scope of the pro- 
. vincial legislature as a subject, of local or 
provincial- interest, the Canadian Parlia- 
ment could legislate on it as afiecting the 
- Dominion as a whole. Their Lordships 
referred lo Citizens Insurance Co. v. 
Passons (10) in which the principles with 
-thë aid of which the distribution of legis- 
lative powers as provided for in ss. 91 
and 92, and their general-scope and efféct 
were to be construed, and held that the 
` matter regulated by the Act in question 
was ‘not a matter exclusively assigned to 
the provincial legislattres but was a matter 
which could be legislated upon by the 
Dominion Parliament by virtue of its genéral 
authority ‘to make laws for the peace, order 
and , good government ‘of Canada., The 
néxt case relicd on is. Attorney- -General for 
Ontario .v. Attorney-General for the 
Dominions (11) and the Act concerned was 
the Canadian Temperance Act, 1886. It 
was held that the general power of legis- 
lation conferred upon the Dominion Parlia- 
mént by s. 91, North British America 
Act, 1867, in supplement of its therein 
enumerated powers must be strictly confined 
to. such matters as are unquestionably of 
national interest and importance, and 
must not trench on any of the’ subjects 
enumerated in s. 92. as within the scope 
of provincial legislation, unless they have 
attained such dimensions as to effect the 
body politic of the Dominion. “Lord Watson 
observed : 


“Their Lordships do not doubt that some > matters, 


in their origin local and, provincial, might attain 
such dimensions as to affect the body politic of 
the Dominion, and to justify the Canadian Parlia- 
ment in passing laws for their regulation or aboli- 
tion in the interest of the Dominion. But great 
caution must be observed'in distinguishing be 
tween that which is local and provincial and, there- 
fore, within the jurisdiction of the Provincial 
legislation and that which has ceased to be merely 
local or provincial and has become matter of na- 
tional concern, -in such sense-as to bring it with- 
in. the jurisdiction of the Parliament of Canada.” 
,The-third case relied upon is Attorney- 
Generai for Canada v. Attorney-General 
for British Columbia (12) in which Lord 
Tomlin referred to several earlier deci- 
sions and stated the proposition which had 


(10), (1881). 7. A 0.96; 51 LJ P.O Ui; 45 LT 721, 
a (1896) A O it 65 Ld P 0.28; 74L T533. 
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been laid- down therein on questions of 
conflict between. the jurisdiction of the., 
Parliament of the Dominion and provincial 
jurisdiétion. These propositions were re- 
stated in a later decision, In re the Regula- 
tion and Control of Aeronautics in Canada 
(13), at p- 71*. to which the learned Ad- 
vocate-General has drawn our attention. 
Mr.. Das seeks the cases in his favour 
because jurisdiction was said to be in the 
Dominion Parliament under the words 
“peate, order and -good government of 
Canada” in s. 9lof the Federal Act, only 
when the subjects were held to be un- 
questionably of national interest. and’ im: 
portance. Such a criterion was necessary 
to be resorted to in order to settle the 
conflict between the two jurisdictions, but 
it cannot enter into the meaning of the . 
words themselves, That the above is a - 
correct appreciation of the decisions will 
be apparent from what has been said of 
the case in Russel v. Queen (9) in Qick and 
Garran’s Annotated Constitution of . the 
Australian Commonwealth, pp. 512- 513, 
There -2 Canadian case is quoted i in which 
Strong, C. J., said : ; 
“It is established by Russel v. Queen (9) that the 
Dominion being ‘invested with authority by s. 91 
to make laws for the peace, order and good govern- 
ment of Canada, may pass what are denominated 
local option laws, But as I understand that deci- 


sion, ‘such Dominion laws must be general laws not 
limited to a particuldér Province.” 


And it has been further noted there 
that in Attorney-General for Ontorio v. 
Attorney-General for the Duminions (11) 
Lord Watson observed that they neéd not 
be general laws, not limited to a parti- 
cular Province, but they must be for thé 
benefit of the whole of the Provinces; and ' 


. Lord Herschell remarked that it would be ’ 


too narrow to say that sich laws must extend ` 
to every Province, but on the other hand, 
they must not be local legislation in a 
particular Province. In our opinion, ‘this 
contention of Mr. Das has no substance. 
Under the Government of India Act, as will. 
presently be seen, 

“any matter which, though falling within a central 
subject is declared by the Governor-General in 
Council to be of a merely local. or private nature 
within the Province” 


is a provincial subject (Sch. I, Devolu- 
tion Rules, Part 2, Item No. 51) and so a 
subject on whieh the ‘provincial legisla- 
ture may legislate. There is nothing in 
the description of this item to suggest 
that the words ‘local’ and ‘private’ as 

(13) (1932) A C 54; 116 LT 76; 1LLIP OL 75 8 
J 796; 48 T L R18. 
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used in this item should have - a-méaning 
only co-extensive with the entirety of the 
province, of a meaning which involves 
such idea as of national interest and im- 
portance extending over the whole of the 
province -and not merely over a part of it. 
The local legislature is fully competent 
to legislate on the subject for the peace 
and gocd guvernment of the territories 
“for the time being conslituting that.pro- 
vince”: vide s.80-A_(1) of the Act. The 
casein Ashbury y. Ellis (5), which is an 
‘authority for the proposition that under the 
words “peace, order and good govern- 
ment of New Zealand” legislation decreeing a 
concrete case could legitimately be passed, 
has already been cited. 

The text contention presented by. Mr. 
‘Das is a more weighty one and deserves 
very careful consideration. For the 
purposes of this contention it makes no 
difference whether the first two sub-sections 
of s. 4 of tae Act, are taken aloof from the 
Test of the Act or the whole of the Act is 
taken together. The contention, broadiy 
-Stated, is that the Act is a piece of legisla- 
tion on a subject which the Assam legis- 
lature hed no power to deal with. With 
regard to legis!ation dealing with private 
matters, we have been referred to several 
renactminis. One-of these is the Murshid- 
-abad Act (XV of 1891), but Mr. Das has 
contended that. it is an Actof the legis- 
lature and that the Indicn Legislature is 
competent to make any law and s> a. law 
such as the Act déals with. Another is the 
Punjab Kalra Estate Act, 1932, which was 
‘passed by the Punjab Legislature with the 
sanction of tke Governor-General under 
s. 60-A (3), Government of India Act; and 
Mr. Das’s contention is that it is equally 
‘ultra vires, if it was passed in circum- 
stances similar to those under which the 
Bijni Succession .Act was passed. The 
several steps in the process of reascning 
on which:this.contention is based have to be 
:Stated with precision. Firs: Section 80-A 
(1), Government of India Act, says: “The 
local legislature of.any province has powers, 
subject. to the provisions of:this Act, to make 
laws”, etc, and the expression “subject to 
the provision.of this Act” means subject to 
the:classification of subjects into ‘Central’ 


and ‘Provincial’ as -enumerated in Sch. 1 of . 


‘the Devolution Ruics framed under s. 45-A 
.of the Act. , 

Second: -tbe .subject :with which this 
legislation is -concerned rightly falls under 
Item Nò J6 or Item ,No. 47. of Central 
Subjects and can become a. -provincial 
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subject only if a declaration is made by the 
Governor-General in Council to the effacs 
that itis cf a merely local or private nature 
within the province so as to come under 
Item No. 51 of the Provincial Subjects, but 
in the present case admittedly there was no 
such declaration; as the subject remained 
a Central Subject the Provincial legislature 
had no authority to legislate on it. Third: 
The legislation purporis to have been made 
with the previous sanction of the Governor- 
General in accordance with sub-s (3). of 
s. 80-A, but that subes ction does not confer 
a power on the, provincial legislature io 
legislate on a Central Subject but only 
imp-ses on it a disability. Fourth: Ol. (e), 
of the said sub section speaks of “regulai- 
ing a Central Subject” which only means 
this: that if there is a legislation, ona 
Central Subject by the Indian Legisleture, 
and if a provincial legislature acting within 
its own field of legislation on a Provincial 
Subject, finds it necessary to impinge upon 
that legislation of the Indian Legislature, 


it may doso but not’ without the previous 


sanction of the Governor-General under that 
sub section; and in any event it doesnot 
mean that 2 provincial legislature can 
make an original law in respect of a Central 
Subject with the previous sanction of the 
Governor-General. If the reasoning , be 
correct, it is obvious that the Assam Legis- 
lature in .enacting, only with the previous 
sanction of the Governor-General under 
s. 80 A (3), this piece of original legislation 
relating to a subject which is admittedly a 
Central Subject acted ultra vires its powers. 

As regards the first of these points, it 
cannot be contended that ‘the expression 
“subject to the provisions of this Act” 
means only subject to Sch. 1 of the Devolu- 
tion Rules in which the Central .and 
Provincial Subjecis are classified in, two 
parts: it must mean subject to all the provi- 


-sions contained in the Act itself and the 


rules franied’ under the authority of the 
Act as well as tte schedules which form,a 
part of the rules. That being so, sub-s. (1) 
of s. 80-A would mean that the power which 
is conferred thereby on the provincial legis- 
lature andthe power so conferred is other- 
wise unrestricted and unconditional, is 
subject to the rest of the Act including 
sub-ss. (2), (3) and (4) of s. 80-A itself and 
tothe rules, including amongst others the 
Devolution Rules framed under s. 45-A ‘and 


-8..129 A of the Act, and to’Sch. 1 whichis a 


part of r.3 of the said Devolution Rules, 
These Devolution Rules appear to haye been 
framed.by the Governor-General in Woungil 


~ 
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with the sanction of the Sécretary of State 
in Council and {o have received the ap- 
Proval.cf both Houses of Parliament before 
they were then notified. TLe power as 
already stated, is cxpressed in ve1y wide 
terms, not restricted or conditicned except 
as “subject to tle provisions or tbis Act.” 
Under s. 45-A ru'es being framed classify- 
ing the subjects they fall under two heads 
“Central Subjects” and “Provincial Subjects” 
for the purpose of distinguishi.g the tunc- 
tions of the Government of Indiaand tke 
Indian Legislature frem Lccal Governments 
and local legislatures. If the other sub- 
sections of s. 80 A were not there, tlen sub- 
8. (1) being subject to s. 45-A and tke 
classification which the rules framed there- 
under have made would perhaps have 
enabled the provincial legislature to legislate 
on prcvincial subjects -only,. though it must 


be admitted that there is anything expressly 


stated in the Act which would shew that 
such would be the position. But the power 
given by sub-s. (1) of s. 80-A is also subject 
“to sub-es, (2), (3) and (4). Now, firstly, in 
respect of. any legislation within ils 
exclusive field if such legislation affects any 
Act of Parliament, the provincial legislature 
has no ‘power to make it: sub-s. (4). Here 
then is a furiher curtailment of the power 
left to it afler being subject to classification 
made by the rules*framed under s. 45-A, 
when it is a matter of repealing or altering 
as tothe particular province any law made 
by any authority in British India other than 
-the legislature of that province, that 
provincial legislature may repeal or alter 
such law subject to the previous sanction 
of the Governor-General; sub-s. (2). Here 
the law to be repealed or altered may be 
either on acentral subject or on a provincial 
subject and may be an enactment of the 
Indian Legislature or of any other provincial 
legislature. i 
Sub-section (2) speaks of any law, “any 
authority,” dnd is not controjled either by 
sub-s. (1) or bys. 45-A or the rules and 
classification. thereunder. On the cther 
hand, sub-s. (1) being subject to subs. (2) 
the result is that noiwithstanding the 
curtailment of the poner given by sub s. (1), 
by reason of the classitication, the provincial 
legislature -is entitled to avel beycnd its 
exclusive feld. If the fact be that sub-s. 
(2) is not controlled by sub-s. (1), a fact 
which cannot prssibly be conircveried, we do 
not see any reison why it should be pre- 
sumed that tle intenticn of the legislature 
-was any different in respect of sub-s. (3)-and 


-hat that sub-section should be regarded as - 
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ecntrolled by sub-s. (1). On the other 
hand ilseems to us clear that just as it is 
the case with sub-s. (2), sub-s. (3) also 
reserves to sub-s. 11) a further insta!ment of 
ponels notwithstanding the curtai mentthe 
latter hee undergone by reason cf the 
classilication aforesaid. 

The result, in our opinion, is that subs. 
(3) sncu'd be interpreted as meaning that 
the local legislature. of a province if it makes 
or takes into consideration any law...... “(e) 
regulating a Central Subject,” it may not do 
so without the previous sanction of the 
Governor-General. In other words that it 
may doso with such previous sanction. In 
our judgment the expression “subject to the 
provisions of the Act” -should te underetocd 
in the sense indicaled above and not as 
Mr. Das has contended for. We are con- 
firmed in the view that we take of the 
interpretation of sub-s. (3), s. 80A on a 
reference to the rules framed under that 
sub-section which, as already stated,. are 
always framed by the Governor-General in 
Council’ with the sanction of the Secretary 
of State in Council and the approval of both 


“Houses of Parliament, as some of these rules 


enable the provincial Jegislaturcs to ceal 
with subjects, seme of which are central 
subjects. 5 
So far as point No. 2is concerned, it may 

be premised that the subject-matter of the 
legislation fa'ls either under Item No, L6ror 
Item No. 47.. Item No. 16 is “‘civil law, in- 
cluding laws regarding status, -property, 
civil rights and. liabilities and civil proce- 
dure.” The subject, concerning as it dces, 
the succession to tLe Bijni Raj, comes well 
under ‘status,’ ‘property’ or ‘civil rights’. 
But whether it dces so or not, it does not 
matter, for there is Item No. 47, the 
“all other matters not ins 
cluded among provincial subjects under 
Part 2 of this echedule.” Admittedly there 
has been no declaration bringing it under ~ 
Item No. 51, part 2. The scheme of the 
classification is that all subjects remain 
central subjects unless specifically scheduled 
in Part 2 or taken into that part by declara- 
tion. This, it may be noted is a cardinal 
point of distinction between the classificaticn 
of subjects under the Government of India 
Act and such asit is under the Federation 
Act to which reference has already been 
made. ‘he subject, therefore, is a central 
subject; and this legislation has been 
made on that focting, sanction under s. €0-A 
(3) having been obtained presumably 
as the case was taken to fall within cl. (e) 
of that section which speaks _ of “regulating 
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any- central subject.” One branch of 
Mr. Das’s argument was that no central 
subject can at all be dealt with by a provin- 
cial legislature having regard to the classi- 
fication of the subjects in the schedule. 
This argument we have already dealt with. 
Another branch of his argument was that 
if there was a declaration such as is 
referred to in Item No. 51 of Part 2of the 
schedule, and if after such declaration 
legislation is undertaken bya provincial 
legislature, thab, would be a case where the 
provincial legislature would be legislating 
on @ central subject; and thatthe sanction 
under s. 80-A (3) may have been.obtained 
on an erroneous supposition that there 
was sucha declaration when in fact there 
was none. To this branch of his argument 
there are two answers. One is that if 
cl. (e) -be held to apply to such cases, 
then the Governor-General in Council will 
first have to declare the matter “to be of 
a merely local or private nature within the 
province”, and again before the law is to be 
made or taken into consideration, the 
Governor-General will have to grant sane- 
tion, a procedure which savours of unneces- 
sary duplication. This answer, however, 
is not conclusive, for justification of such a 
double procedure is ‘not altogether incon- 
ceivable. But the other answer is that 
afforded by r. 3, sub-r. (2) of the Devolution 
Rules which says :— 

“Any matter which is included in the list of pro- 
vincial subjects set out in Part2 of Sen. 1, shall 
tothe extent of such inclusion, be excluded from any 


central subject of which, but for such inclusion, it 
would form part," ; 


By this rule, therefore, the matter to 
which the declaration would relate would 
atonce move out of Partl and get into 
Part 2 and become a provincial subject, 
never to step out again and resume iis 
character as a central subject. After the 
declaration, therefore, there would be no 
room for the subject to come’ in under 
cl. (e), sub-s. (3) of s. 80-A under the words 
“regulating any central sub ject.” 

Totake up the fourth point before the 
third, Mr. Das's contention is based upun 
the meaning he seeks to attach to the 
word “regulating in cl. (e) of s. $0-A: (3). 
He has argued that the word ‘regulate’ 
does not mean ‘enect' but means ‘adjust’. 
The Court below has illustrated this con- 
tention as being of this nature. If there 
isa legislation by the Indian Legislature 
on a central subject, a provincial legisla> 
ture in regulating that central subject may 
only frame rules for- adjusting that legis- 
lation to suit the particular province, -Such 
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an extreme p-sition has been repudiated by 
Mr. Das, and rightly enough, for the words 
of the subsection are “make any law 
regulating a central subject.” He contends 
nevertheless that regulating means ‘adjust- 
ing’, sothatif there isa legislation by the 
Indian legislature on a central subject that 
legislation may be varied by the provin- 
cial legislature in order to adjust it to the 
conditions and exigencies of the particular 
province, orin cther words, according to 


` local conditions and needs of that province. 


It should be noticed that such a limited 
meaning would be inapplicable to the word, 
as used at other places in the Act, e. g. in 
s. ¢7. Sub-s.(2) (i) read with the context 
in that provision, reads : ; 

“Tt shall not be lawful . . to introduce at any 
meeting of either chamber of the Indian Legislature. . : 
any measure . regulating any provincial 
subject or any partofa provincial subject which 
has not been declared by rules under this Act 
to be subject to legislation by the Indian Legis- 
lattire.” 3 ; 

Itis clear that when the Indian Legis- 
lature makes an enactment, such enact- 
ment can hardly, if ever, be an enactment 
adjusting a pre-existing provincial legisla- 
tion to the whole of British India according 
to the local conditions and needs thereof. 
Mr. Das has relied for this meaning upon 
the decision of this Court in Muthuramohan 
Saha v. Ram Kumar Saha (14). We are 


. unable to see anything in that decision 


which supports such a meaning. On the 
other hand in that case the Oxford 
Dictionary meaning of ‘regulate’ was refer- 
a AN govern, direct by rules regulations: 
to subject to guidance or _restrictions; to adapt to 
circumstances and surroundings” , i 

The control by legislation, to subject to 
guidance by creating a law, are meanings 
which would he covered by this definition; 
and we see no reason why such a meaning 
should not be given. A subject on which 
there is no law is a subject which is at 
large and if a law is enacted to con- 
trol or guide it, that law regulates 
the subject. There are Regulations, which 
have from time to time been enacted in 
respect of virgin subjects, and they regu- 
late those subjects notwithstanding that 
there was- -no pre-existing legislation in 
respect of them. Mr. Das has asked us to 


‘look into tne two cases which were referred 


to by Mukherjee, J. in that case: Municipal 
Corporation of Toronto’ v. Vergo (15) and 
Attorney-General for Ontorio v. Attorney- 

(14) 200C W N 370; 35.Ind. Cas. 303; AIR 1916 


. 13€; 43 O 790; 23 CL J 26. , 
ots) (1896) A O88; 65L JPO 4,73 LT 449. + 
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General for the Dominions (11). The for- 
mer caseisan authority for the proposi- 
tion that a power to regulate need not ne- 
cessarily include a power to prevent or 
prohibit; and the latter that apower to re- 
gulate assumes -the conservation of.the 
thing which is made the subject of the 
regulation. The cases, in our opinion, do 
not help Mr. Das in any way. Point 3, 
taken is.that subs. (3) ofs. 80-A, in the 
form in which it is expressed, only creates 


a disability and does not mean to confer. 


a power. Itis certainly correct to say that 
taking the tsub-section out of the context, 
that is.tosay with reading it along with 
-Sub-s. (1) which is controlled by it, ib is 
difficult to find in it words’ which would 
indicate that any power was being con- 
ferred byit. But, as-we have pointed out, 
it has to be read with sub-s.. (1). Subs. 
. (1),° as already observed, if its words 
‘subject to the provisions of the Act” are 
omitted, confers'the widest possible power 
and if being subject tos.45A that power 
has been curtailed, that curtailment is 
vitally affected by sub-s. (3). Thereis cer- 
tainly a marked difference in the phrase- 


ology edopted in sub-s.(3) as compared 
with that in sub s. (2). In the former tke 
words are: 


“The local legislature of any province may not 
without the sanction of the Governor-General make 
or take into consideration, any law, etc.” 
in the latter the words are: 

“The local legislature of any province may 

. subject to the provisions of the sub-section next 
ollswing, repeal or alter as to that province any law, 
ete. z 

Why then is this diference ? Dr. Basak 
has treated usto a very interesting dis- 
course on this‘matter and we acknowledge 
the great assistance that we have derived 
from his laborious research into the history 
of ike legislation concerning the sub- 
sections. As regards an investigation into 
the history of an enactment, there are 
certain cardinal rules to be observed when 
such investigation is undertaken for con- 
struing a statute. Three cases will be 
sufficient forthe purpose. In interpreting 
a- statute the proper course in the first 
instance is to examine the language of -the 
Statute and to ask what is its natural 
meaning uninfluenced by the considera- 
tions derived from the previous state of 
thelaw and not to start by inquiring 

-how the. law - previously stood and then, 
assuming thatit was probably intended to 
have it unaltered, to see if the words of 
the enactment will bear an interpretation 
in conformity with this view: per Lord 


r 
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Herschell in Bankof England v. Valiagno 
(LE), at p. 144*. It is useless to enter into an 
enquiry wilh regard to the history of an 
enactment and any supposed defect in thle 
foriner legislation on the subject which it 
was intended tocure,in cases where. the 
words of the enactment are clear. It is 
only material to enter into such an en- 
quiry where the words of an enactment 
are ambiguous and capable of two mean- 
ings in order to determine which of the 
two meanings’ was intended: Per Lord 
Esher, M..R.in Reg v. Bishop of London 
(17) at pp. 214-215}. We have notto do 
with the history of the words unless the 
words are doubtful and require historical 
investigation to explain them. If the 
words are really and fairly doubtful, then . 
according io well-known legal principles 
and principles of common sense, historical 
investigation may be ased for the pur- 
pose of clearing away the doubt which tke 
phraseology of the statute creates: per 
Coleridge, C.J. in Reg v. Most (18); at p. 
25] 

The doubt, which the difference in 
phraseology to .which reference has been 
made, creates, necessitates an histoiical 
investigation, and so long as we do not 
attack the problem of interpretation at 
the wrong end we think we are justified 
in enquiring how the sub-sections found 
into this Act. Section 80-A in 
its present language was inserled by tke 
Government of India Act, 1919, 9 & 10 Geo. 
V, e. 101. The phraseology of sub-ss (2) 
and (3) appearing in s. 80A is the same 
as in s. 79, Government ofIndia Act, 1915, 
5 & 6 Geo. V, c, 61. If the history of :tke 
sub-sections is traced down from the 
Regulating Act, 1773 (Geo III, c. 63, ss. 36 
and 87), though the Indian Councils Act, 
18.1 (24 & 75 Vic, c, 67, ss. 42, 43, 44 
and 48) and the Indian Councils Act, 1892 
(55 & 56 Vic, e. 14, s. 5) it becomes per- - 
fectly clear that while the provisions 
corresponding to sub-s. (3) of s. &l-A 
always imposed a restriction to the unres- 
tricted power of legislation conferred: on 
the local legislature by the provision cor- 
responding to sub-s. (1), the provision 
corresponding to sub-s. (2) was originally 
introduced to confer a power on the pro- 
-~ (16) (1891) AC 107; 60 L JQ B145; 64 L T 353; 
39 W R 657; 53 J P 676. : 

(17) (1889) 21Q BD 213; 58L JQ B 385. 

(18) (1881) 7 Q BD 244; 14 Cox O C583; 501. J 
MO 113; 44 L T 823;29 W R 758,45 JP 696. : 

*Page of (1891) A O.—| Ed]. 

Pages of (1889) 24 Q B D.—[Ed.| 

Page of 1881) 7 Q B D. Hd). 
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vincial legislatures which the provision 
corresponding to sub-s. (1) which was there 
was not sufficient to confer., The difference 
in the phraseology is thus accounted for: 
when a power was being conferred, the 
word ‘may’ was used; when a power al- 
ready possessed was being curtailed the 
words ‘may not’ were used. 

Tne result, in our opinion, is that: the 
several sub sections of s. 80-A are not to 
be read as mutually exclusive, but the first 
is controlled by the other three, the 
second controls the first and in its turn 
controlled by the third, the third controls 
both the first and the second, and the fourth 
with which we.are not very much concern- 
ed here, controls all the others. To adopt 


Mr. Dass construction of sub-s. (3) as con-. 


ferring a disability only would be to ignore 
the expression “without the sanction,. etc.” 
an expression which plainly indicates that 
there is some power reserved somewhere 

- and, in our opinien, that power is contained 

in sub-s. (1). 

. The foundation of Mr. Das’s argaments 
in connection with the question of the com- 
petency of the Assam Legislature rest on 
the assumption that the matter of the legis- 
lation falling within a subject which 


admittedly is Central can come within the: 


pu: view of the jurisdiclion of that legisla- 
ture, only by being declared by the Gover- 
nor-General:in Oouncil as being “of a 
merely local or private nature within the 
Province” andso being brought under Item 
No. 91; Part 2 of the Schedule of Classifica- 
tion. His argument has been adopted by Mr. 
Gunada Charan Sen and Mr. J. N. Sen with 
some variations here and there, the strueture 
and substance remaining more or less the 
same. Mr. Gunada Charan Sen has submit- 
ted an alternative contention that as the 
langaage of item No. 51, Part 2 of the 
Schedule, attracts the matter of this legisla- 
tion, that should be treated as a provincial 
subject and not å central subject ; and that 
even if it be conceded that s. 80-A, sub- 
8. (3), cl. (e), enables a provincial legisla- 
ture to legislate on a Central Subject, 
that, power would be of no avail because 
here the subject was Provincial and, not 
Central. This argument is obviously un- 
T because unlike, as in the Federation, 

Gly 
ly local or private nature within the 
Province, does not, under the Government 
of India Act, become a Provincial Subject 
unless there is a. declaration, by the 
Governor-General-in-Council. to that‘ effect. 

In our opinion `a déclaration conteni- 


- 
~ 
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plated in Item No. 51, Part 2of thé.Schedale: 
of classification is not the only way in. 
which a provincial legislature ‘is enabled 
to deal with à Central Subject, and we are 
of opinion that a Central Subject may be 
legislated upon by such legislature under 
s. 8}-A (3); Government of India Act, as 
was done in this case. We are also in- 
clined, as at present advised, to dgree 
with Mr. Bose that these two are not the 
only waysin which a Central Subject may 
be handled by a provincial legislature ; 
but of such other procedure as may be 
available, it is not necessary for us togo 
into details. In agreement with the Court, 
belov therefore we hold that the Act was 
intra vires. the Assam Legislature. 

We next come to the second question, 
namely as to the effect of the Act upon the 
two. suits now before us on appeal. In 
dealing with the second question in the 
Court below, avery large number of autho- 
rities were cited on behalf cf the parties 
and have been noticed by the learned 
Judge in his judgment. Many of them 
are on principles governing the construc- 
tion of statutes and their effects. About 
these principles there is no doubi what- 
soever at the present day and accordingly 
they have not been disputed before us. 
This relieves us of the necessity of dis- 
cussing some of these authorities. The 
points, however, which have. been siressed 
upon before us on behalf of the paries as 
favouring their respective contentions and 
such authorities as may have some bear- 
ing on those points will only have to be 
considered. One important contention 
that has been urged by Mr. Das is that 
the Act is a private Act as distinguished 
from a public Act. On this head his 
argument, broadly speaking, is that the 
Act being so- regarded, its construction 
and effect must be judged on the lines on 
which they are judged in English Courts. 
Blackstone, J., while saying that: - 

“Law ia its most general and comprehensive sense, 
signifies a rule of action, and is applied indis-.~- 


criminately to all kinds of action whether animate 
or inanimate, rational or irrational.” 
and defining Municipal Law as . 
“a rule of civil conduct prescribed by the supreme 
power in a state,” 
has classified statutes ‘according to their 
several kinds in the, manner following: | 
“Statutes are either general or special, public or 
private, A general or public Act is a universal 
rule that regards the whole community: and of 
this the Courts of law. are bound to take notice 
judicially and ex oficio, without the statute- 
being particularly- pleaded or formally szt forth by 
the party who. claims, an. advantage under it. 
Special or private Acts are rather exceptions than 
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rules being those which only operate upon par- 
ticular persons and private concerns, such as the 
Romans entitled senatus decreta in contradistinction 
to the senatus consulta which regarded the whole 
community; and of these which are not promulgated 
withthe same notoriety as the former, the Judges 
are not bound to take notice, unless they be form- 
ally shown and pleaded. ” 


_ It should, however, be mentioned here 
that-for the purposes of judicial notice all 
Acts passed after 1850 are decreed public 
Acts unless the contrary is declared therein. 
(Interpretation Act, 1889, 52 & 53, Vic. c. 63, 
8. 9). The senatus consulta, in form, had 
nothing of the imperative of a lex about 
it; the presiding consuls or the Emperor 
submitted their proposals and the senate 


approved of them. These, however, were the ` 


principal statutory factors of the jus novum 
law that differed widely from the principles 
of the old juts civile: see Muirhead’s Law 
of Rome, 3rd Edn., p. 278. About the end 
of the first century they had superseded 
legis, but just after the close of the second 
century they were in their turn superseded 
by the Imperial Constitution: see Hunter's 
Roman Law, 2nd Edn., p. 75. The pri- 
vate statutes lay down no general rule, 
but deal with a particular case, and would, 
as observed by Maitland in his Constitu- 
tional History of England in a passage 
already quoted, be classed by jurists and 
political philosophers rather as privilegia 
than as legis: ’ 

“All legislative proposals which are submitted 
to Parliament are divided into two classes and 
are described either as public or private - Bills, 
Parliament deals with each of these classes in a 
different manner. A public Bill may be introduced 
by any Member in either House, ‘but a private 
Bill may only be laid before Parliament upon a 
petition presented: by the parties interested; and 
the procedure which is adopted to pass a public 
Bill into law is not the same in all respects as 
that which is adopted with regard to a private 


“Bill. The boundary line which divides the subjects . 


which should be submitted to Parliment by means 
of a public Bill and those which should be sub- 
mitted to it by means of a private Bill ‘1s extremely 
difficult to draw, but as a general rule......any 
measure which affects only private interests or 
refers to a particular locality should be introduced 
as ‘a private Bill.. 
Bills which, although introduced into Parliament 
as public Bills are found to affect private in- 
terests, Bills of this kind are subject partly to the 
rules of procedure which govern private Bille and 
partly to those which govern public Bill and are 
known as hybrid Bills: Halshury's Laws of England, 
Vol. 21, pp. 702-703, paras. 1285-1288. 

Private Bills, although they deal with almost 
every class of subjects, are divided into two 
groups, namely: (1) Local Bills, which are com- 
. monly referred to as private Bills, are Bills pro- 
moted by particular corporations, companies and 
other parties who require parliamentary powers 
for the object or undertaking which they have 
in view, and therefore include Bills in relation to 
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specified railways, harbours, piers, roads or tram- 
ways, supply of gas, water or electricity improve- 
ments, sanitary or police matters in local districts. 
A general Bill dealing with any of these subjects 
Gould be a public Bill; but where it is desired to 
apply or extend the general law in the case of 
a locality or to give exemption from_ it, this is 
done by a private Bill. (2) Personal Bills which 
affect only the interests or property of the in- 
dividuals to which they relate. Ibid pp. 727-728, 
para. 1353,” . : 

The procedure that is adopted with re 
gard to private Bills is described in great 
detail in Halsbury’s Laws of England, 
Vol: 21, p. 729, et seq para. 1356, on- 
wards. In May's Parliamentary Practice, 
pp. 686 to 689, itis clearly brought out 
howfin passing public Bills, Parliament acts 
strictly in is legislative capacity; while 
in paesing private Bills it still exercises 
its legislative functions but its proceedings 
partake of a judicial character. The fol- 
lowing extract may conveniently be quoted 
to illustrate the position: 

“The persons whose private interests are to be 
promoted appear as suitors for the Bill, while those 
who apprehend injury are admitted as adverse 
parties in the suit. Many of the formalities of 
justice are maintained; various conditions are re- 
quired to be observed, and their observance to be 
strictly proved; and if the parties do not sustain 
the Bill in its progress by following every regula- 
tion and form prescribed, it is not forwarded by 
the House before which it is pending. If they 
abandon it, and no other parties undertake its 
support, the Bill is lost, however sensible the House 
may be of its value. The analogy which all these 
circumstances bear to the proceedings of a Oourt 
of Justice is further supported by fees which is 
required of every paify piomoting of opposing 
private Bill, or petitioning or opposing any par- 
ticular provision..... -The union of the judicial 
and legislative functious is not confined to the 
forms of procedure but is an important principle 
in the inquiries and decision of Parliament, upon 
the merits of private Bills: ‘As a Court it inquires 
into and adjudicates upon the interests of private 
parties, as a legislature it is watchful over the 
interests of the public.” A . : 

The analogy to proceedings in Court is 
so complete that even parties are some- 
times restrained by prohibitory injunc- 
tions(from proməbing or Opposing a private 
Bill or compelled by mandatory injunction 
to apply for a private Bill and in good 
faith to promote it. f h 

As regards the classification of Parliamen- 
tary statutes at different periods the history 
from the earliest times to the present day 
is given in Craies on Statute Law, pp. 56-57: 
see also, per Parks, B., in Richards v. Hasto 
(19) and per Coleridge, J. in Shepherd v. 
Sharp (20). The words “of a merely local 
or private nature within the province” ap- 

oa (1846)15 M & W 244; 3D& L515; 15 L J Ex, 
163; 10 Jur. 695; 153 E R 840. 

(20) (1856) 25 L J Ex. 254; 1H &N 115;2 Jur. 
(xs) 617; 4 W R 570; 108 R R 480. 
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pearing in Item No. 51 of Part 2 of the classi- 
fication schedule under the Government 
of; India Act. -have unquestionably some 
relation to the ‘Local’ and ‘personal’ Bills - 
which are the two. classes of private Bills’ 
referred to above. But merely because an 
Act is a local and personal Act, as being. 
confined to certain local limits and as affect- 
ing the status of a particular description of 
persons only, it would not cease to be a 
public act, ifthe Act isthe product of the 
legislature in its legislative capacity and 
is not the result of a procedure in which the 
legislature is called upon to enact a law 
embodying a conclusion arrived at by it 
judicially or upon the basis of a contract 
as between the rival parties for whose be- 
neat the law is intended. The substance 
of the enactment may be of a local and per- 
sonal nature regarded from some points 
of view and in that way the enactment 
may partake of some of the characleristics 
ofa private Act under Parliamentary legis- 
lation; but ifthe procedure which is resort- 
ed to in the matter of enactment of private 
Acts by Parliament be, as it is, unknown 
to the Indian and Provincial Legislatures, 
it is not at all apparent why the present 
Act, even though it may be regarded as 
local and personal in some of its aspects, 
is any the less a public Act than any other 
piece of legislation in this country. Several 
decisions bearing on the rales of interpre- 
tation, to be adopted as regards private Acts 
have been cited before us. One is Diwson 
v. Paver (21). In that case Wigram, V.C, 
said: | d | 

“Where an act of Parliament in express terms 
or by necessary implication empowers an individual 
or individuals to take or interfere with the prop- 
erty or rights of another, and upon a sound con- 
struction of the Act it appears to the Court that 
such was the intention of the legislature in such 
cases it may well be the duty of the Court, whose 
province is to declare and not to make the law, 
to give effect to the decree of the legislature so 
expressed, But where an Act of Parliament merely 
enables an individual or individuals to deal with 
property of his or their own, for their own benefit, 
and does not in te:ms or by necessary implication 
empower him or them to take or interfere with 

‘the property or rights of others, questions of a 
very different character arise. Here the distinction ` 
between public and private Acts of Parliament be- 
comes material. By a private Act of Parliament I 
do not mean merely a private estate's Act, but 
local and psrsonal as distinguished from general 
public Act. Public Acts, it is said in the books, 
pind all the Queen's subjects. But of private Acts 
of Parliament, it is said, that they do not bind 


strangers, unless by express words or necessary im- 
plication the intention to affect the rights of stran- 


(21) (1844) 5 Hare 415; 4 Rail. Oas. 8l; 16 L J 
Ch. 274; 11 Jar. 766; 67 E R 974; 71 R R 155, 
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gers is apparent in the Act; and whether the Act 
is public or private does not depend on any techni- 
cal considerations (such as haviig a clau e cr 
declaration that the Act shill be dzemzil a public 
Act) but upon the nature and substance of the case. 
For these general propositions it is not necessary I 
should do more than refer to Sir Francis Barrington's 
Case (22) and Lucy v. Levington” (23). That the 
defendants’ Act in this case is a logdl and personal 
and in that sense a private Act of Parliament doas 
not admit of dispute. It is local as being confined 
to a particular place; and personal as being express- 
ed to be for the benefit of the individuals named 
in it, and not for the benefit of all Her Majesty's 
subjects: however all may incidentally be benefited 
by that which improves this particular district. 
(His Honour read the title and preamble of the Act). 
Here we have that which in many of the reported 
eases is stated to be the distinguishing feature of a 
private Act of Parliament. It states that the persons 
intended to ba benefited by the Act are the persons 
having personal interest in the property which is 
the purpose of the «Act to improve: and the Act then 
appoints Commissioners, empowers them to enclose 
and contains the drainage clause upon which the 
defendants more especially found the right which 
they have insisted upon in this suit. The plaintiff 
is a stranger tothe Act upon which the defendants 
are proceeding.” , i , 

It may be observed in this connection that 
in R. v. London County Council (24), on 
appeal Reg. v. London County Council (25); 
also it has been held that the test of what 
are local and personal Acts is the substance 
and character of the Acts themselves and 
not the mere form or description. It is 
apparent that the matter is a matter of 
substance and not of form or technicality 
and if from the general tenor of the 
Act it appears that it purports to de- 
termine the status of individuis not 
merely inter se but also as governing 
their relations with others, an element 
which is obviously present in the Bijni 
Succession Act, the Act can hardly be 
regarded as a private Act in the sense 
in which the term is understood in 
Parliamentary legislation. ‘This is a point 
of difference arising upon the substance 
lt will be seen that 
Wigram, V. C., in the case aforesaid ob- 
served : 

“The plaintiff is a stranger to: the Act upon 
which the defendants are proceeding.” | h 

fo understand the exact significance of 
this observation, ib is necessary to look 
into the facts, because in that case no 
question of procedure as regards the pass- 
ing of a private Act was referred to and 
the word “stranger” therefore, was not 
used for the .purpose of signifying ‘that 


(22, (1616) 8 Oo. Rep. 136; 77 E R 681. 

(23) (1671) 1 Vent. 174; 86 E R119; 2 Keb. 831, 

(24) (1893 69 L T 440. B 

(25) (1893) 2Q B434; 63 LJQB 44R 529; 42 W 
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the plaintiff was not a contesting party 
in the legislation before the Parliament. 
The word was there used as meaning a 
person whose rights were. not intended 
to be affected by the provisions of the 
Act. It is true“ito say that- everybody is 
in some sense bound by a statute even 
though it be a private Act. As was explain- 
ed by Hale, C. J.. in Lucy v. Lering- 
ton (23) : 

“Every man is so far party to a private Act of 
Parliament ag not to gainsay it, but not so as to 
give up his interest ; it is the great question in 
Sir Francis Barringtion's Case (22). The matter of 


the Act there decides it to be between the foresters- 


and the ‘proprietors of the soil; and thereit shall 
not ‘extend to the commoners to take away their 
common, Suppose an Act says, whereas in a con- 
troveisy concerning land between A and B it is 
enacted that A shall enjoy it, this does not bind 
others, though there be no saving clausos because 
it was only intended to end the difference between 
the two.” : 

In Dawson v. Paver (21), the plaintiff was 
said to be a stranger because the Actem- 
powered certain persons to deal with their 
own property in a certain place and de- 
fined bya certain description and there 
were no words which either expressly or 
by necessary implication’ imported that the 
legislature intended to affect the rights 
of other persons in other propeity, and 
the plaintiff fell within the last mentioned 
category. As Wigram, V. C., pointed cut 
in the case aforesaid : 

“In private Acts in general the legislature does 
nothing: mere than enable persnns to enter into a 
contiact who could not otherwise eater into it; and 
the persons who are parties to the Act are expressly 
named in-it [quoting from the judgment of Lord 
Chief of B:100 McDonald in Riddle v. White (26)]. 
(Then ieferring to certain other cases), But these 
cases leave untouched the proposition that an Act 
of Parliament, not being a public Act, will not bind 
the right of strangers unless by express words or 
necessary implication the intention to do so can be 
collected. It is a quéstion of construction.” 

The importance of the question whether 
the Act isa public Actor a private Act, 
consists only inthis that if it is the latter 
then, though there be no saving clause, 
the rights of third parties will not be re- 
garded as affected by necessary implication: 
See Craies cn Statute Law, p. 467, note (O), 
referring to Co. Litt, p. 25, note 16. To 
illustrate thisrule of construction several 
. Other cases have been cited, Shrewsbury 

v. Scott (27), in which Cockburn, C. J, 
caid : 

“We have been reminded that a private Act could 
never bind persons who were not parties to the 
Act. Provisions, however general in their terms, 
could nut be held to affect the rights of parties 

(28) 4 Gwill 1387, ` 


(27) Q859) 6 O B (x s) 1; 29 LJO P 34; 6 Jur. (ng) 
452; 14) ER 350. 
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who were not before the Parliament and whose 
righ's are not intended to be affected.” : 
“In Altrincham Union Aszessment Committee: 
v, Cheshire Lines Commi:tee (28,, Lord Esher 
said : e 
“Tn the case of a private Act which is obtained 
by persons for their own benefit you construe more 
strictly provisions which they allege to be for their 
benefit, because the persons who obtain a private- 
Act ought to take care that itis so werded that that’ 
which they desire to obtain is plainly stated in it. 

In Townley v. Gibson (29), at p. 705*, Lord 
Kenycn observed that: = - f 

“Private Acts are not to be construed in precisely 
the same way a3 public Acts, but rather like a 
conveyance or contract according to-the intention 
of the parties,” an 
and Lord Wensleydale said in Rowbotham 
v. Wilson (30), "as an agreement.” So also 
Lord’ Halsbury, L. CO. said in Herron v. 
Rathmines and Rathgar Improvement Com- 
missioners (31) that the particular provi- 
sions may be regarded as words of con- 
tract to which the legislature has given its 
sanction rather than the words of, the 
legislature itself. In Great Northern Picca- 
dily and Brompton Ry. Co. v. Attorney- 
General (32), Lord Loreburn, L. O. said: 

“Ths Courts will take every means of defeating 
an attempt by a private Act to take away the right 
either of the Crown or of persons who-have not been 
brought in. And I desire to say for myself that 
lam not satisfied with regard to these private Acts 
of Parliament that there are sufficient means either 
of securing accur.te drafting or of safeguarding 
the rights of pers ms other than those who are 
concerned in the private legisiation.” . 

The ratio of these decisions, on wlich 
Mr. Das bas relied, is based upon the dis- 
tinction in procedure that obtains fcr get- 
ting a private Act passed and inasmuch 
as the procedure is entirely foreign to the 
Indian Legislatures, centrales well as pro- 
vincial, the principles of cons:ructicn 
enunciated in them can hardly apply to the 
Bijni Succession Act, even though that 
Act in some of its features may be taken. 

“to resemble a private Act. On the other 
hand, the learned Advocate-General has 
relied upon several cases which have laid 
down that even as regards Acis of this 
nature the enactments contained in them 
must be given the fullest effect when the 
necessary itnplication of the enaciment ` 
justifies the same, e.g. In re Wilton’s Settled 
Estate (33). Mr. Das has drawn cur atien- 

(28) (1885) 15 Q B D 597; £0 J P 85. ~ 

(29) (1789) 2 T R 701; 100 E R 377. : 

(30) (1860) 8 TI 1, C 348; 30 L J Q B 49; 6 Jur. (N 8.) 
69 ; 2 L T (ws) 642. 

(31) (1:92) A © 498; 67 L T 658. 

(32)(1909) A C 1; 78L JK B185; f8 LT 731,528 
J 411; 2t T LR 506. 

(33) (1907) 1 Ch. 5°; 76 L J Oh. 87; 96 L T193; 23 
T L R64; 5153 67. 7 - 

Page of (17:9) 2 T. R.—[Ed.] 





a 


1937 
.tion to the compromise in the- two ‘suits, 
Nos. 255 of 1919 and 51 of 1922, in order 
to establish that the Bijni Succession Act, 
or at least s. 4 thereof, enacis. what tle 
parties, or at least two of them, namely, 
Raja Jogendra and Bhairabendra,. agreed 
amongst themselves. And he has contended 
that, call it a private Act or a public Act, 
if the position be that an enactment merely 
declares what is a matter of agreement as 
between them the declaration can bind no- 
body but themselves. This principle has 
been affirmed in several cases on private 
Acts to which we have already referred. 
Now the Subordinate Judge has summaris- 
ed the net result of the compromise in 
these words: ^ | 

“By the compromise Raja Jogendra Narain was 
acknowledged to be proprietor and holder of the Lijui 
Raj estate and he was to continue to own and 
hold for the estate for the term of his natural 
life, and after his death the plaintiff in Suit No. 225 
of 1919, Bhairabendra, was to become the proprietor 
of the Raj estate his interest being vested estate 
in remainder in it from the time of the compromise. 
Bhairabendra gut besides Rs, 1,50,000 from Raja 
Jogendra Narain. The plaintiff in Suit No. 51 of 
1922. Sourendra gave up and abandoned all claims 
to the Raj, on getting five lacs of rupees from the 
Raja. Sourendra’s sister was married to Bhairae 
beadra," - 

This summary is substantially correct; 
except that to be more accurate, it may 
be said that while the Raj. Jogendra 
Narain was to be tke proprictor of the 
Bijdi Raj for life, Bhatrubendra wus to ke 
absolute owner, the interest of Bhairabendra 
being’ a vested interest in the remainder 
in tne sense that his sons, grandsons, end 
59 on, in the eldest male line (lineal pri- 
mogeniture), aud failing them, his nearest 
and eldest agnatic relations (ordinary pri- 
mogeniture) would succeed to the Raj as 
an impartible Raj. The whole of the Act, 
with the exception of ss. 3 and 4, is clearly 
outside the terms ofthe compromise. Bec- 

_tion 3 declared the impartibility of the 
‘Raj, as the compromise also intended. 

Sub-s. (1), 3 4 not only declares Raja 
Jogendra as the holder of the Raj as was 
provided for by the compromise but also 
stated, “with title dating from his nomina- 
tion to the succession made by Rani 
Abhoyeswari Debi on September 28, 1895,” 
a statement, the effect of which, is not to 
be found anywhere in the compromise. In 
sub-s. (2), s. 4, Bhairabendra’s title asthe 
holder of the Raj after the death of Raja 
Jogendra is affirmed, this is what the com- 
promise intended. But in that sub-section 
it’is also provided that, in case Bhaira- 
bendra dies, his successor, according to 
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lineal cr ordinary primogeniture, as is also 
intended by the compromise, is to be the 
perscn who would, in the opinion of the 
Governor of Assam, be such heir, a condi- 
tion which is net in’ the comprcmise but 
which perhaps does not afier all signify a 
substantial deviation. But s. (3) deviates 
from the compromise altogether; for after 
there is one succession on Raja Jogendra’s 
death :the right of Bhaijrabendra's heirs 
according to lineal or ordinary primoge- 
niture, such asis reserved by the compro- 
mise, is entirely taken away by the Act 
and such. succession is thenceforward to 
be governed by nomination or appoint- 
ment. 

The points of similarity between the 
compromise and the provision contained 
in e. 4 of the Act are so few while the 
divergence belween them jis so marked 
and wide, that it is not possible to pre- 
sume that the section is merely an .em- 
bodiment of an agreement, such as forms 
the essence of a private legislation. It 
should be remembered that at tle date 
wken tke Bill. was introduced tlere was 
in existence not merely the compromise, 
but also a judgmert in a contested suit, 
namely.No. 51 of 1922, in which, as it ig 
said, various questions relating to succes- 
sion to the Bijni Raj were disctssed and 
adjudicated upon. ls is possible and in- 
deed very probable that the compromise 
wes known to the legislature. But the 
supposition that it was cn the fvoting of 
the compiomise that tle Legislature pru- 
ceeded to make the declarations contained 
in sub-ss. (1) and (2) of s. 4, which are 
in their form declaraticns in rem is not 
founded cn any tangible materials, either 
in the shape cf express words or of re- 
citals of circumstances or anything else, such 
as are to be found in private Acts. Indeed, 
it is quite possible and not at all unreason- 
able to imagine that upon such materials as 
were before it tle legislature was satisfied 
that according to the customary law of 
succession to the Bijni Raj which it was 
laying down in tke other provisions of the 
Act. Raja Jogendra, having had tha 
nonisation from Rani Abhoyeswari was 
enlitled io continue as the holder of the 
Raj in preference to all others und that 
Raja Jogendra, having consented to Bhaira- 
bendra coming in after his lifetime, had 
also nominated him as his successor, so 
that Bhairabendra under the said law was 
entitled to the declaration that was being 
made in his favour. 

The only part of the Act by which:My.. 
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Das's client, the~plaintiff in suit No. 84, 
is hit is s. 4, besause he has set up a 
title anterior to the date on which the Act 
came into being, a date on which the suit 
was pending. And as the declaration made 
in subs., (2), s. 4 will take practical 
efect only on the death of Raja Jogendra 
it wil) not be incorrect to say that the 
gaid plaintiff is. more immediately hit by 
sub-s. (1) of that section which sass: 

“Raja Jogendra Narain Bhup of Bijni is hereby 
declared and shall, during his lifetime, be the holder 
of the Raj with title dating from his nomination 
to the succession made by Rani Abhoyeswazi on 

er 28, 1893.” ) 
Ocio get over the effect of this declara- 


tion Mr. Das has advanced several argu- 
ments. Ithas been argued in the first place 
that the word ‘prevention’ in the expression 
“with a view to the prevention of dispute 
appearing in the preamble implies futurity, 
and that, therefore, the enactment should 
be read as intended to apply to such 
disputes as may in future arise, the dis- 
putes which were existing at the time when 
the Act came into being, not being intend- 
ed to be governed. by it. For the mean- 
ing of the word ‘prevent reference has 
“heen made to the case in Coverdale v. 
Grant (34) where in a charter party 
words were “accidents preventing the 
leading”. and Pollock, J. made certain 
observations indicating that the strict 
grammatical and original meaning of the 
word “prevent” is averting something which 
is to come in future; but in the same 
judgment there are observations to the 
effect that the word in popular language 
means stopping something either before 
it has commenced or while it is gcing on. 
Disputes which had already commenced cr 
were going on would, therefore, equally 
come within the purview of the word. 
Besides, there are also the words, “for the 
preservation of the Raj,” an expression 
which indicates a continuity in respect of 
a state of things existing from before and, 
therefore, the legislation may well be taken 
to have been intended to apply to dispules 
which had already commenced end which 
threatened the existence of the Raj, as 
being a legislation which would put an 
end to such disputes. Secondly, it has been 
pointed out that even though the portion 
of sub-s. (i), s. 4 which runs in these 


words : < : be 
“Raja Jogendra Narain Bhup of Bijni is hereby 
declared and shall during his lifetime be the holder 


of the Raj” 


stands as a declaration of his status for. 


(34) (1882) 8 Q B D 600, 
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tLe entire period commencing from the 
point of time when the declaration is 
made and ending with the termination of 
his life, the plaintiff, in suit No. 84 is not 
affected because histile isa title which 
was previously acquired. And that, there- 
fore, the words whichreally affect him are 
the words: : > 
“With title dating from the nomitation to the 


succession made by Rani Abhoyeswaii .Debi on 
September 28, 1893,” 


words which speak of a continuity of title 
from the date aforesaid up tothe present 
day that there is no room left for the title 
of anybedy else. To get over the effect 
of these words itis said that they are no 
part of the enactment, but are mere recitals 
in the nature of a preamble, the correct~ 
ness of which itis open to a party to 
challenge against whom they are sought. 
to be used. Itis pointed out that in many 
statutes there are subsidiary preambles 
other than the preamble to the - statute as 
a whole, the subsidiary preambles being 
in the nature of recitalsof facts prefacing 
some particular section or sections and 
that the offending words referred to above 
are of that character. Several cases have 
been referred to in this connection: Mettens v. 
Hill (35) the case of a private Act in which 
Cozens Hardy, J. said that the recital 
though admissible against persons claim- 
ing under the Act, is not conclusive and the 
Court is at liberty to consider the fact 
or the law to be different from the statement 
inthe recital; R. v. Haughton (36) in 
which Lord Campbell made similar ob- 
servations and also remarked that the 
recital in a private Act is merely evidence 
and not conclusive as an estoppel; Wharton 
Peerage Claim (37), in which it was held 
that the recitalin a private Act was very 
strongevidence, for it is the well-known 
practice of the Parliament not to allow 
such recitals to be inserted unless their 
truth was judicially established. It. has 
aleo been argued that though a recital in 
an Act of Parliament may be used as evi- 
dence, it is not conclusive evidence and it is 
liable to be rebutted: see Craies on Statute 
Law, p. 492. As instances in which such 
recitals were distinguished from enactments 
the cases in Brindaban v, Brindaban (38) 
and Baban Mayacha y. Nagu Shranucha 
(39) have been cited. On the other hand 

Gn (1801) 1 Ch. 842. f 

36) (1853) 1 EL & Bl.501; 22L JMC 89; 17 Jur 
455; 1 W R 165 | 


(37) (1844) 12 Cl. & Fin 295; 69R R 84. 
(38) 121A178;13 Beng. LR 408; 
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the learned: Advocdte-General’ and Mr. 
Bese have referred to a number of cases 
for the purpose of showing the conclusive 
character of recitals in Acts of Parliament. 
One of them is Commissioner for Special 
Purpose of Income-tax v. Pamsel (40;, in 
which at p. 5494, Lord Halsbury, L. O. 
said: -- 

“That, in fact, the language 6fan' Act of Parlia- 
ment may be founded on soms mistake and that words 
may be clumsily used I do not deny. But I do 
not think it is competent to any Court to pro- 
ceed upon the assumption that the legislature 
has made a mistake, Whatever the real fact emay 
be Ithinka Court of Law is hound to proceed 
upon the. assumption. that the legislature isan ideal 
person that does not make mistakes. It must be 
assumed that it has intended what it has said and 
I think any other view ofthe mode in which one 
must approach the interpretation of a 
would give authority fcr an‘interpretation of the 
language of an Act of Parliament which would 
be attended with the 
quences.” 

Another case is Labrador Co. v. Queen 
(41), in which at p. 1231, Lord Hannen 
said : 

“This isan absolute statement by the legislature 
that there was a seigneurie of Mingan. Even if it 
could be proved that the legislature was deceived, 
it would not be competent for a Court of Law to 
disregard its enactments. If a mistake has been 
made the legislature can correct it, The Act of 
Parliament has declared that there is a signeuries of 
Mingan, and that thenceforward its tenure shall bo 
changed into that of frank aleuroturier. The Courts 
of Law cannot sit in judgment on the legislature, 
but must obey and give effect to its determina- 
tion.” - 


-A third caseis Bentley v. Rotherham and 
Kimbarworth Local Board of Health (42) 
whichis an authority for the position that 
with regard to subsidiary recitals the canon 
of construction is the same, namely that if 


most serious conse- 


the enactment part is clear and unambi-: 


guous, they may not be referred to for the 
purposes of construction. Wedo not con- 
sider it necessary ` to deal with these 
cases in further detail because we are 
clearly of opinion that there is no 
foundation for the contention that the 
words “with title dating back,” etc. can 
be taken apart from the rest of the passage 
and treated as a mere recital and not as 
a part of thé enactment. Thirdly, Mr. 
Das has addressed tous some arguments 
in order to emphasise 
between . declaratory 


and remedial 


Acts. Declaratory statutes are generally’ 
(40) (1891) AC 531; 61 L J QB 265;65 LT 21; 55° 
JP 805 i : 


(41) (1893) A 0104; 67 L T 730 
(42) (1876) 4 Ch. D 588; 46 L J Ch 281. 


*Page of (1891) A. O.—|Hd.] 
{Page of (1893) A. 0.—[Ed.] 


DEBENDRA NARAIN ROY V. JOGENDRA NARAIN DEB (CAT.) 


statute. 


the distinction. 


635- 


Tetrospective in their operation. Blackstone, ' 
J. in Nicol v. Verelet (43), said : 

“Declaratory statutes do not prove the law was other- 
wise before, but rather the reverse.” i 

“A declaratory Act,” said Coleridge, ©. J. 
in Jones B. Bennett (441: ~ 

~“ “Means to declare the law, or to declare that which 
has always been the law, and there having been doubts 
which have ‘arisen Parliament declares what the 
law ig and enacts that it shallcontinue what it then 
19, = 

But declaratory statutes may be of various . 
kinds. For instance a statute may correct 
an error ina former statute, and if the two 
are of the same session of Parliament, the 
second has relation back to the time when 
the first one was passed: Attorney-General 
v. Pongett (45). It may be explanatory of a 
former statute; and so there may be cases in 
which, unless retrospective operation is given, 
it would fail of its object: see Parke, B., in 
R. v. Dursley (46). There is also abundant 
authority for holding that if an Act isin 
its nature a declaratory Act, the argument 
that.it must not be construed so as to take 
away previous rights is not applicable: cee 
Attorney-General v. Theobold (47); Attorney- . 
General v. ‘Hertford (48). But it has been 
held that ‘the use of the words “it is 
declared” in a statute does not necessarily 
import that the statute ismerely declaratory 
of existing law and, therefore retrospective; 
and that the use of the expression “it is 
declared tointroduce new rules of law” is not 
incorrect and is far from uncommon: 
Harding v.Queensland Stamp Commissioners 
(i9). In Young v. Adams,(50), Lord Watson 
delivering the judgment of the Judicial 
Committee pointed out that the cases do not 
lay down an invariable rule and observed as 
follows: 
“It does not seem to me probable that the legislature 
should intend to extinguish by means of retrospective 
enactment, rights and interests which might have 
already vested in a very limited class of persons, con- 
sisting so far as appears of one individual, namely 
the respondent. In such cases their Lordships are of 
opinion that the rule laid down by Erle, C.J in 
Midland Ry. Co. v. Pye (51), at page 191* ought to 
apply. They think thatin acase like the present the 

(43) (1779) 2 Lom. Bl 1277; 96 ER 751. É 

(44) (1890) 63 L T 705; 6 Asp M O 596. 

ie REEN 2 Price 381; 146 E R 130. : 
ö (18) 1832) 3B & Ad. 465; HOER 1686; 1 LJ M 
Me) (1890) 24 QB D557;62 L T 76838 W R 


- (48) (1849) 18 L J Ex. 332; 154E R101; 3 Ex, 
670. A ; i 
(49) (1898) AO 769; 67 L J P O 144; 79 LT 42; 14 
T 'LR488. ` -e 
x) (1896) AC 469; 67 L J PO 75; 78 L T 506; 14T 
(51) ass) 10 OB (ws) 179 30L JOP 34;4L T 


- §10;9 W R 658 
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learned Q. J. was right in saying thata retrospective 
operation ought not to be given to the statute unless 
the intention of the legislature that it should he so 
construed is expressed in plain and unambiguous 
language, because it manifestly shocks one’s sense 


of justice that an act legal at the time of doing - 


it should be made unlawful by soms new enact- 
ment.” 

Ik will serve no useful purpose to refer to 
fhe other cases cited before us in this con- 
nection because here we are able, as we 
shall presently proceed to show, to dis- 
tinguish upon the words of the Act itself, 
the language of the Act in that respect being 
plain and unambiguous, which of its 
provisions are retrospective and which 
prospective, and we have. not to rely upon 
any presumption as to intent relating to 
its operation to be inferred from the 
character of the Act being declaratory-or 
otherwise. . 

Fourthly, Mr. Das has cited before us a 
variety of decisions either laying down 
general principles of interpretation relating 
to retrospeclive operation of statutes or 
dealing with specitic enactments in which 
‘such principles have been applied. The 
rule is so firmly settled that we consider it 
unnecessary torefer to the cases in detail. 
Retrospeclivity is never presumed and in law 


is regarded as retrospective only where it is- 


so by express enaciment or itis a necessary 
implication from the language employed by 
the legislature, the presumption always being 
against the taking away of vested righis. 
In Graies on Statute Law it is expressed thus 
(page 326): 


“Before giving such a constuction, (meaning a 
retrospective construction to an Act of Parliament) one 
would require that it should either appear very 


clearly inthe terms ofthe Act or arise by necessary + 


and distinct interpretation. And perhaps no rule of 
construction is more firmly established than this; that 
a retrospective operation is not to be given to a statute 
go as to impair an existing right or- obligation- 
otherwise than as regards matter of procedure unless 
that effect cannot be avoj ded without doing violence to 
the language of the enactment. If the enactment is 
expressed in language which is fairly capable of-either 
. interpretation, it ought to be construed as prospective 
only: Referring to Smish v. Callander (52), at page 305%; 
Main v. Stark (52) at p. 3877 Gilmore v. Shuter (54), 
Moon v. Durden (55), Hickson v. Darlow (56), 
Waugh v. Middleton (57), Larpent v. Bibby (58), 


(52) (1901) A O 297; 70 LJ PO 53; 81L T 801. 
(53) (1890) 15 A C 384,590 LJP O63; 63 L T 10 
(54) (1679) 2 Mod. Rep. 310. 

(55) (1848) 2 Ex. 22; 12 Jur. 138; 76 RR 479, 

-(56) (1883) 23 Ob. D 690;48 L T 449; 31 WR 
7 


417. : 
(57) (1853) 8 Ex, 352; 22 L J Ex, 109; 20-L T (0s). 
202; 91 RR 533 
(38) (1855) 5 HLC 481; 21 L J QB 301; 101 RR 
992. = 
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William v. Harding ‘59), Hoigh v. Windus (60), 
Ellis v. McCormick (61), Re Joseph Suche Co., Lid 
(624, Inve Athtumnay (63).” 

Some of these cases have been referred. 
to by Mr. Das in his arguments on this, 
part of the case. O.her cases cited by 
him in this connection are the following: - 
Reid v. Reid (64), ab p. 408* in which 
Bowen, L. J., said: i 

“It seems to me that even in constiuing an Act 
which isto a certain extent retrospective and in 
construing a section, whichis to a certain extent 
retrospectivo, we ought, nevertheless, to bear in mind 
that maxim (i. e. omnis nova constitutio futuris 
formam imponere debet non praeterites) as applicable 
where wereach the line at which the words of the 
section cease to be plain”. f 

Gardner v. Lucas (65), in which Lord 
O'Hagan said: 

“Unless there is a clear intention of the legis- 
lature, clear and unequivocal. or unless there are 
some cirzumstances 1endering it inevitable that 
we should take the other view, we are to presume 
thet an Act is prospective and not retrospective;” 


. and Lord B.cexburn observed: 


“Where the effect would be to alter a transac- 
tion already entered into, where it would be to make 
that valid which was previously invalid, to make an 
instrument of no effect at all and from which the 
party was at liberty to depart so longas he pleased 
binding, 1 think the prima facie construction of the 
Act isthat isis notto be retrospec.ive, and it would 
require strong reasons to show that it is not the case. 
Mayor, etc. oj Yarmouth v. Simmons (66), in which 
Fry, J., said that the retrospective construction was 
not to be favoured, unless the legislature ;clearly and. 
distinctly authorised the doing of something which 
is physically inconsistent with the existence of an 
existing right”. 

Mr. Das has also refsrred to two Indian 
cases decidea by the Judicial Committee 
both of which dealt with the question of 
succession of talugdars under, the Oudh 
Estates Act, I` of 18t9. Under s. 10 of 
that Act the entry of the name cf a per-' 
son in certain lists to be prepared under , 
tue Act isconciusive evidence of the fact 
thathe wasa taluqdar. In one of ‘these 
cases, Shankar Baksh v. Hardeo Baksh (67), 
their Lordships held that an entry had been 
improperly made and so declined to give 

(59) (1866) 1 H L$; 35 LJ K B 25; 12 Jur. (N s) 657; 
lt L T 139; 14 W R 503. 

(60) (1864) 12Q BD 224;53 LIQ B 165;50L T 
312; 32 W R 452. : 

(GL) (1869) 4 Q B 211; 10B 485 83-38L JQB127; 


20 L T 223; 17 W R 500. 


(68) (1675) 1 Oh. D48; 45L JOh, 12; 33 L T 


74. 
(63) (1898) 2 Q B 547; 67 L J Q B935; 79 L T 303; 
47 W R 144; 5 Manson 922. | 
(64) (1886) 31 Ch. D 402; 55L J Ch. 224; 54 L T 100; 
31 W R 333, À 

(65) (1878) 3 A U 582. 

(66) (1878) 10 Oh. D 518; 47 L J Ch. 792; 38 L, T > 
83); 26 W R 602. 

(671) 16 I A 71; 16 O 397; 5 Sar. 299; 13 Ind. Jur, 
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effect to it; a list to be prepared under an 
enactment is evidently of different pro- 
bative value from the enactment itself. In 
the other case, Mahammad Abdus Samad 
v. Kurban Husain (68), all that was decided 
was that the Act could have no retruspec- 
tive operation, so a3 to deprive the success- 
ors of aperson, who had died before the 
Act came into existence, of rights which 
they had alteady acquired on his death. 
The learned Advccate-Gereral and Mr. 
Bose have also referred..to some of these 
cases and also a-number of other cascs 
- bearing on this question, ‘but it will serve 
no useful purpose torefer to them asthey 
also lay down the very same principle; the 
only difference being thatin them it was 
possible to infer by necessary implication 
an intention to confer retrospective ope- 
ration. Each of these cases, it may be 
stated, turned on the language and intend- 
ment of the particular statute ‘with which 
it was concerned: and it is obvious that 
the cases, beyond laying down the general 
rule, to which we have already referred, 
do not afford us any assistance in constru- 
ing the Bijni Succession Act which neither 
bears sny similarily to any of them in its 
provisions, nor are in any 1espech pri 
materia with any of them. As the learned 
Advocate General “has submitted, the 
authority of a decision whether it is to 
apply or not to apply to a different statute 
is of little value. Jessel, M. R. in In re 
New Callao (69), said: wee Shee os 
` “Now as regards Little's Case (10, of course it is 
binding on this ‘Court whenever you yet the 
identical circumstances, but it is not ‘binding if 
you consider it a case of construction; because 
nothing is better settled than that the construction 
put uponan instrument by a Court of law or equity 
is not binding on another Court of law or equity, 
even of inferior jurisdiction, as regards the cons- 
truction of an instrument couched in somewhat 
similar language.” ea) 

Fifthly, Mr. Das has drawn our attention 
to certain decisions in which the effect of 
subsequent legislation upon pending suits 
have besn considered. The general law 
of course is that the law as it existed at 
the date when an action was commenced 
must decide the rights of the parties in 
the suit, unless the legislature expresses a 
clear intention to vary the relation of liti- 
gant parties to each other : the words used 
must appear to the Court to compel them 
to give the law an ex posi facta operation, 


(68) 31 I A 30; 26 A-119;-8 Sar, 493; 7 0-C.254;8C 
W N 201; 6 Bom L R238 (PO), 

6>) (1882) 22 Ch. D 484; 52 L J Oh, 283; 48 L T 251; 
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Hitchesck v. Way (71). Cases illustrative 
of this general rule (that-when the law is 


-allered during tLe pendency ofan action. 


the rights of the parties are decided ac- 
cording to thelaw asit existed when the 
action was begun unless the new statute 
shows a Clear intention to vary such righis) 
are noted in Maxwell’s Interpretation of 
Statutes, 7th Edn., p. 192: Thistletun v. Fre- 
wer (72), Wright v. Grecnroyd (73), Comp. 
Leman v. Housley (74) and Young v. 
Hugies(75). One of the cases relied upon 
by Mr. Dasis Moun v. Durdon (35), which 
was a case in which the question was wke- 
ther a new enactment could defeat a pend- 
ing action for a wager already commenced, 
that isto say an action for enforcement, 
of a vested right. Parke, B. while observing 
that the general rule is nova constitutio 
futuris forman, etc., laid down there that 
that sole which is one of construction 
only will yield toa sufficiently expressed 
intention cf the legislature that the enact- 
ment should have a'retrospective operation. 
He said : i 

“In some cases the legislature has thought it just 
to nake enactments retiospcctive even at s.me sac- 
rifice of general principles But then ıt does soon 
express terms; and generally, I believe inveriably, 
couples the retrospective enactment with the bes; 
indemnity in favcur of vested rights which the 
nature of the case admits.” . - 

In Re Joseph Suche Co., Lid. (62), Jesse] 
M. R, in considering the effect of s. 10, 
Judicature Act, 1875, upon a winding up 
which had already commenced, observes: 

“Iso decide because it is a general ryle-that 
when the legislature allers the rights of parties by 
taking away or conferring on them only right of 
action, its enactments, unless in express terms they 
apply to pending actions, donot affect them.” 

A large number of important decisions 
bearing on the question of retrospective 
operation of statutes of pending actions 
were reviewed by McCardie, J. in Bowling 
v. Camp (76). Some of these decisions also 
have been laid before us, the rule being 
everywhere stated in the - same cogent 
fashion. It was argued thatit would, be 
attributing the grossest form of injustice- 
to the legislature to proceed on the assump- 
tion that when an action has already com- 
menced the legislature has passed an enact- 
ment turning a good claim into a bad claim, 


. a good suit into a bad'suit, without making 


(71) (1837) 6 A & E93 2N & P MWELIEK B 
215; 45 R B 633, 
Fa a T 
B34 IB & S758; & Jur, 
98; 5 LT 347; 124 R R735.. i wa 
(74) (1875) 44 L J Q.B 29, 
(75) (1859) 4 H& N76;28 LJ Ex. 161; 118R H 


(76) (1828) 128 LT 312, 
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any provision for cost and compensation 
in the shape of indemnity. If, however, 
that provision of the enactment itself is 
clear, unambiguous and compelling in its 
meaning, the absence of a provision asto 
costs or compensation is not quite material. 
And it may be stated also that the Code 
makes a pruvision, which leaves the discre- 
tion of the Court so wide in the matter 
of costs that it may be safely assumed 
thatin casesin which a pending action is. 
atfected by a new enactment a proper order, 
even though it be an order entitling an un- 
successful party for costs against the suc- 
cessful one, may nct be beyond the compe- 
tency of the Court, provided of course the 
claim of the unsuccessful party is found 
prima facie to bea good claim under the law 
as it previously stood. Certain Indian de- 
cisions have also been referred toin this 
connection, none laying down any principle 
other than this that in order to affect a 
pending suit, there must be something in 
the Act itself clearly indicating such an in- 
tention on the part of the legislature. The 
cases are Jnanendra Narayan v. Saroda 
Sundari (TT), Debendra Nath v. Pashupati 
Nath (78), Narendra Nath Ghose v. Behari 
Ranai (79) and Brojendra Kumar v. 
Sushil Chandra (80). The cases turned 
on the special language and feature of 
the particular enactments to which they 
related and which bear no similarity 
to the Bijni Succession Act. The case 
in Shaikh Sardarali v. Sheikh Daliluddi 
Ostagar (81), has also been referred to in 
which the decision in Colonial Sugar Re- 
fining Co v. Irving (82), was relied on for 
holding that a right of appeal is not a 
mere matter of procedure but a vested right 
accruing as on the date of commencement 
of the suit. On behalf of the respondents 
reliance was placed on the decision in the 
case in Quilion v. Mapleson (83),in which 
there are certain remarks which the respon- 
dents desire to use in their favour. The 
special features of that case are explained 
in the decision of this Court in Brajendra 
Kumar v. Sushil Chundra (80). They have 

(77) 510 796; 129 Ind, Cas, 355; A IR 1931 Cal. 
25; Ind. Rul. (1931) Cal 163. 


(78) 35 © W N 1047; 136 Ind, Cas, 689; A IR 1932 
Cal, 198; Ind. Rul. (1932) Cal 241. 


368; 8R 0 732. 
(81) 48 GL 160; 113 Ind. Cas. 49; AI R 1928 Cal. 
N 1130; 56 C 512. < 
(82) (1905) A O 369; 74 L J P O ,77;92L T 738; 21 
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also referred to the recent decision of the 
Judicial Committee in K. C. Mukerji. Vv. 
Ram Ratan Kuer (84). It would be suffi- 
cient to say that the considerdtions that 
arose in that case were widely different. 
Several other eases were also placed before 
us on their behalf of which one deserves 
mention: Promotho Nath Pal v, Sourav 
Dasi (85), which suggests no departure from 
the general rule that 

“The rule that enactments in a statute are general- 


ly to be construed to be prospective and intended 
to regulate the future conduct of persons is deeply 


- founded on good sense and strict justice and ın the 


absence of clear words to that effect, a statute will 
not be construed so as to takeaway a vested right 
of action acquired before it was passed.” 


For the purpose of deciding the second 
question, we shall have to construe the Act’ 
for ourselves, bearing in mind the cardinal , 
tules of construction. But before we pro- 
‘ceed to do so it would be convenient to 
deal with two matters which arise at the 
outset. Firstly, we have been asked on. 
behalf of the appellant to look into the 
statement of objects and reasons for the 
enactment. To this the respondents object; 
but atthe same time the respondent, by 
way of retaliation as it were, have referred 
us to the debates in the Legislative Council 
relating to the passing ot the enactment. 
We think we are precluded from looking 
into either of these things. Proceedings of 
the legislature in passing an‘ Act including 
statements of objects and reasons, and de- 
bates of the legislature must be excluded 
from consideration: Administrator-General 
v. Premlal (86). Nor are we at liberty to 
construe the Act by any reference to the 
Bill in its orginal form: Herron v. The 
Rathmines and Rathgar Improvement Com- 
missioners ($1), at p.501*. The Judicial 
Committee has saidin Krishna .iyyanger 
v. Nallaperumal Pillai (87), at p.4zf: . ` 

“No statement made on the introduction of the 
measure or its discussion can be looked at as 


affording any guidanos as to the meaning of the 
words,” : i - 


(84) 40 O W N 263; 10 Ind. Cas. 103; A I R 1936 
PO 49; 15 Pat 268; (1936) O W N 69, (1936) A L R 
101; 8 R PO 142; 17 P LT 25; (1938) M WN 35; 2 
B R z225; 70M L J105; 62 CLJ 419; 43 LW 336 
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(8a) 81 OL J 463; 58 Ind. Cas, 327; A I R 1920 Cal, 
435; 24 OC WN 1011. 

(86) 22 I A 107; 22 C 788; 6 Sar. 603 (P ©). 

687) 471 A 33; 56 Ind. Cas. 163; AI R 1920 P C 
56; 43 M 550; 34 ML J 434;18 A LJ 489; 22 Bom, 
LR 568; 288ML T 28; 12L W 92; (19202. MW N 
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Also, as was observed by Denman, ©. J. 
in Q. v. Capel (88): : 

“We are pressed with a history of the introduc- 
tion of this proviso into the Act in its passage 
through Parliament. Of such facts, if capable of 
being ascertained, we are not permitted judicially 
to take notice. The law must ever be interpreted 
by the general rules of construction and we can- 
not travel out of its language in search of any sup- 
posed intention,” 


Another matter that arises is whether in 
ccnstruing s. 4 of the Act or rather the 
first two sub-sections of that section, we 
should confine our attention to that section 
or the said two sub-seclions alone or whe- 
ther we should look at the rest of the Act 
as well. On behalf of the respondents we 
have been asked to adopt the former course, 
because ` certain difficulties were felt in 
construing the rest of the Act inthe light 
of certain submissions that were made on 
their behalf. It was said that we need not 
trouble to consider whether a particular in- 
terpretation of s. 4 would fit in with the 
rest of the Act, because no question 48 re- 
gards the rest of the Act has yet arisen and 
any such question will be dealt with when, 
if ever, it does arise. We are of opinion that 
we must take the whole of the Act into consi- 
deration,and il any construction of s. 4 does 
not fit in with the rest of the Act we must re- 
ject it and look for some other construction 
which would apply to all parts of the Act 
equally well. Butin doing so we shall not 
be permitted to alter the meaning of what 
is of itself clear and explicit. In Bentley 
v> Rotherham and Kimbarworth Local 
Board of Health (42), Jessel, M. R. ex- 
pressed the rule inthis way: 

“There is no doubt a rule applicable to Acts of 
Parliament as well as to other legal instruments, 
that you may controlthe plainest words by refer- 
ence to the context. But then, as has been said 
very often, you must have a context even more 


plain, or at least as plain as the word to be con- 
trolled.” 

The rule is also expressed thus: 

“It is only when any part of the Act of Parlia- 
ment is penned obscurely and when other passages 
can elucidate that obscurity, that recourse cught to 
be had to such context for that purpose. No rule 
of consiruction can require that when the words of 
one part of a statute convey a clear meaning, it 
shall be necessary to introduce another part of a 
statute forthe purpose of controlling or diminishing 
the efficacy of tne first part. [Craies on Statute Law, 
p. 93, referring to Palmer's Case (89), Warburton v. 
Loveland (80), at p. 459*|.” 

Of the rues of construction to be adopted 


not many need be cited. One of-the lead- 
(88) (1841) 12 Ad. & U3s1l; 4P &D 87;9LIMC 
65; 4 Jur. 886. £ 
(89) (L784) 1 Leach 355. 
5 (WO) (1831) 2 D & OL. 480; 6 Bligh. (N £) 1; 98 R R 
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ing rules may be quoted, as the first rule 
from the language of Tindal, O. J. waen 
delivering the opinion of the Judges in 
Sussex Peerage Case (91), at p. 113%; 

“Tne only rule for tha construction of Acts of 
Parliament is that they should be construed accord- 
ing tothe intent of the Parliament which passed it. 
lf the words of the statute are ın themselves pre- 
cise and unambiguous, then no more can be neces- 
sary than to expound those words in their natural 
and ordinary sense. The words themselves alone do 
in such cases bess declare tha intention of the law- 
giver. But if any doubt arises from the terms em- 
ployed by the legislature, it has always been held 
asufe means of collecting the intention, to call in 
aid the ground and cause of making the statute 
and to have recourse to the preamble which ac- 
cording to Dyer, O. J. in Stowel v, Lord Zouch (92) 
at p. 3697, is ‘a key to open the mind of the makers 
of the Act and the mischief they are intended to 
redress.” - . 


A second rule, which may be availed of 
wheiea doubt arises, whether general words 
have been used in general or particular 
sense, has been expressed thus by Turner, 
L. J. in Hawkins v. Gathercol (93), quoting 
from Stradling V. Murgan (94), at p. 2047 ; 

“Expositions have always been founded upon the 
intent of the Legislature, which they «the sages of 
law) have collected sometimes by considering the 
cause and necessity of making the Act, sometimes 
by comparing one part of the Act with another, 
aud sometimes by foreign circumstances.” 

A third rule is to be found in Attorney- 
General v. Sillem (95), in which Pollock, 
C. B. pointed out the dangers of travelling 
out of the Act itself and observed ; 

“In construing the statute it is our duty to as- 
certain the true legal meaning of the wurds used 
by the legislature and to collect the intention from 
the statute itself, either the preamble or the enact- 
ments, and not to make out the intention from 
some other sources of information and then con- 
strue the words of the statute in order in meet the 
assumed intention.” s 

And there is a fourth rule, which is very 
important as it lays down the order in whicn 
one should proceed. Sir W. Page Wood, 
V.O, in Cope v. Doherty (96), has said : 

“In construing any Act of the legislature the 
verbal construction of the particulur section in 
question, if it be plain and simple, must govern the 
Vourt in airiving at its couclusion, Jf there be any 
doubt or difficulty in the woruing of the particular 
section in guesuun, the Court 18 entitled to look 
first at the circumstances attending the passing of 


e the Act, next at the preanfble, as tar asit afiorus 


any indication which may serve as a key tu the 
ne (1844) 11 Ol. & Fin. 85; 8 Jur. 793; 65 R 
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interpretation of the Act,and then, I may add, to 
the whole purport and scope of the Act to be col- 
lected from ‘the various clauses other than the par- 
ticular clause, the meaning of which is in dispute.” 

Bearing in-mind the procedure iaid down 
in’ the decision last mentioned, let us first 
‘of all examine s. 4, sub-s. (1). The sub- 
section contains a clear and unequivocal 
declaration: 

“Raja Jogendra Narain Bhup is hereby declared 
and shall, during his lifetime, be the holder of-the 
Raja with title dating from his nomination to the 

, Succession made by Rani Abhoyeswari Debi on 
September 28, 1895. * 


- Sub-s. (2) also contains a declaration 
about Bhairabendra succeeding as the holder 
‘of the Raj upon the death of Raja. Jogendra. 
The declaration in sub-s.--(1) therefore 
theygh made ‘hereby, that is to say, as at 
the time when the “Act comes into opera- 
tion, does, by its own words, go back tothe 
nomination at the one end and the death 
‘of the other of Raja Jogendra giving him 
‘a continuous stetus as holder of the Raj 
‘during the entire period. There is no qués- 
tion, upon the words used, of the declara- 
tion. having anything to do with any 
period antecedent to the nomination. And 
commencing -from the nomination and end- 
‘ing with his natural life the same sta‘us 
is assured to him. There is no question of 
any fuither retrospective or prospective 
‘operation of the dec’aratior. It does not 
matter for the purposes of the cases before 
us, whether the declaration contained in 
8. 3 is retrospective in itë operation. As 
regards s. 5 the word ‘shall’ being used 
in “the proviso ‘contained in that section, 
the section, as an enactment, is prospec- 
tive. So also are the sections that follow. 
So far then, no doubt or difficulty arises, 


“Then, what ie the status that has been 
declared in sub-s. (1)? The answer must 
be,—The status of Holder of the Raj with 
title to-that. status as obtained by - the 
nominatation. - ‘The Raj’ or ‘The Bijni-Raj’ 
is defined as a group of estates, et^.: 
‘Section 2 (1), and the estates are listed 
in tke Schedule. ‘The Holder of the Raj’ 
or ‘The Holder’ means the owner of the 
‘Raj 
stead ‘of declaring the title of Raja 
Jogendra to the estates, ete., which com- 
prise the Raj, his title as ‘Holder of the 
Raj’ is. declared, the expression’ ‘Holder 
‘of the Raj’ meaning that he is the owner 
of the group of estates, ete, which constitute 
the Raj. The form in. which the declara- 
‘tion is expressed Suggests -that the group 
of estates, etc., constitutes one entire en- 
ity to which Raja Jogendra having 
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succeeded ‘as owner. by virtue of his: 
Nomination acyuired the status cf the 
‘Holder’ and that the status he so acquired 
would continue througout his life. The 
question at once arises whether he would 
remain ‘the Holder’ only so long as ‘he 
Yemains owner of the estates, or whether ' 
he will cease to be ‘the Holder’ if, he 
loses the estates’ in whole or in part, cr 
whether on tle other hand it was the 
intention of the legislature that he would 
in no case lose his title as owner either 
to àll the estates or any of them. Ib is 
clear to our minds that there are no words 
in the two sub-sections or, for the matter `’ 
of that, in the whole of the section, either 
expressly or by implication, answering 
the question. And yet the question, 
has tò be answered:in order to make’ 
out whether the claim of title, if 
any, of persons other ihan Raja Jogendra 


‘or Bhairabendra to the properties or any 


ofthem would- be barred by the declara- 
‘tions. We h.ve, therefore, to travel outside 
8.4 and try to collect the intention. = 
First, as to the cireymstances attending 
the passing of the Act. Of these all that 
we have are the litigations, some of which 
had already come to an end and others 
which were pending. They by themseives 
do not throw: much light, for nowhere in 
the Act are any of them referred to; 
and regarded ‘as circumstances attending 
the passing of an Act they are at best 
equivocal for they leave us where we were, 
not enabling usto ascertain what exaclly 
was the kind of mischief that was sought 
to be prevented or remedia by _ the 
Act. 
`- The next thing to look into is the -pre- 
amble. The decisions are quite clear that 
the preamble may always be referred to 
for the purpose. of ascertaining generally 
the scope of the Act, where the enacting 
words are ambiguous: D. Bywater v. Brand- 


-ling (97), Halton v. Cove (93), Sussex 
Peerage case (91), Crowder v. [Ste 
wart (99), Commissioner of Income Tax 


v. Pemsel 100), Fenton v. 
Ltd. (101), that the enacting words of 
ths Act are not always to -be limited by 
the words of the preambie and must, in 
many instances, go beyond it, and where 
they do so, they cannot be cut down 

(97) (1828) B & C 643. - 
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Pocock v. Pickering (103), Taylor v’Corpora- 
ttan of Oldham (104), Overseas of Weat Ham 
v. Ides (105), Powell v. Kempton Racecourse 


Co. (106), Fletcher v. Birkenhead Corpora-_ 


tion (107), and that on the other hand, 
the preamble does not.extend the provi- 
sions of the Act beyond what the enacting 
part of the Act contains: Basset v. Basset 


(108), Kinnaird v. Cory & Son (109), Walter ` 


v: Lane (110). The mischief intended to be 
remedied by the scope and purview of 
the Act, as stated in the preamble, is: 
“Whereas it is expedient to declare and supple- 
ment the customary succession in the group of 
estates known as the Bijni Raj ,in Assam witha 


view to the prevention of disputes’ andthe preserva- 
tion of the Raj.” i $ 


The legislature, therefore, aims at pre- 
vention of disputes and preservation of the 
Raj and with that object in view proceeds 
to declare and supplement that customary 
law of succession. Does it intend by the 
Act tò prevent all kinds of disputes possible 
and to preserve the Raj from all attacks ? 
The answer cannot be in the affirmative; 
for it undertakes a legislation which covers 
only one particular branch of the law, 
namely the customary law of succession. 
As it is only the customary law of succes- 
sion which the Legislature proceeds to de- 
clare and supplement, it is only such dis- 
putes and such attacks as may injure the 
Raj in the absence of such law that were 
meant to he settled or repelled. It follows, 
therefore, that the avowed: object of- the 
legislature -in passing the enactment was 
to remedy u-.mischief due to the absence of 
a proper piece of legislation dealing with 
the succession to the Raj. Therefore, 
the meaning of s. 4, which we have been 
trying to ascertain, of the declaration 
contained in its sub-ss. (1) and (2) is, 
according to the preamble, that the said 
sub-sections purport to declare -the 
title to the status of ‘the holder of the 
Raj’ as owner by right of succession of the 
entire entity of the group of estates, etc., 
as constituting the Raj, as distinguished 
from the title to the properties themselves. 


The words of the enactment, which are of ° 


(102) (1848) 2 Ex. 256. 
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doubtful import, are neithér cut down nor 
extended if this meaning is attributed to 
them. Next we proceed to see what is the 
scope and purview of the Act and for that 
purpose we have to examine the other parts 
of the Act, other than the particular clause 
that we have to construe. Lord : Moulton 
in National Telephone Co. Ltd. v.- Post 
Master-General (111) has observed: ` ` 
“While it is admissible to use the full title of 
an Act tothrow light upon its progress and scope, 
it is not legitimate to give any weight in this 
respect to thé short title which is chosen. merely 


. for convenience, its object being identification and 


not description.” |. É , 

And in the same case there is an obser- 
vation of Lord Parker, which is important 
and should be borne in mind when exa- 
mining the other parts of the, enactment. 
He said: . ah 
“ “It does not appear to me to be consonant with 
sound principles of construction to cut down the 
plain meaning and effect of one section of an Act 
because if this meaning and effect be given to the 
section, certain provisions of another section might 
be otiose,” j : ee tad 

The short title is, “The Bijni Succession 
Act, 1931;” the full title is, “An Act to 
Regulate: the Succession in the Bijni Raj.” 

The full title must not be neglected ‘or 


disregarded and it may be some guide to 


the meaning: Per Williams, J. in. Smith 
v.‘ Preston (112); per Lord Denman, O. J. 
in Hinton v, Dibhin (113): per Coleridge, 
J. in Blake v..Midland Railway Company 
(114); per Willes, J. in Kenrick & Co. v. 
Lawrence & Co.: (115); per Chitty, :J. in 
East and West India Dock Co. v. Shaw 
Savill & Albion Co. (116); per Kekewich, 
J, in Attorney-General .v.-Marget Pier & 
Harbour Co. (117); per Lord Macnaughten 
in Fenton v. Thorley & Co., Ltd. (118). The 
full title and preamblé have been’ often 
used to determine the ‘scope and the pur- 
view of the Act and the. object of the 
Legislature: see e.g. Per Jessel, M. R. in 
Griffiths Carr v. Griffith (119); Dartford 
Rural Council v. Bexley Heath & Co., Lid. 
(120). They as well as the rest of the 

(111) (1913) A O 546; 82 LJ KB 1197; 109 LT 362; 
578 J 661; 29 T LR 637. - -` ee 
(112) (1836) 2 Hr. & W 9. - . . 
(113) (1242) 2 QB 616; 2G &D 36; 6 Jur. 601, 
-(114) (1852) 18 Q BD 93:21 LJ QB 233; l6 Jur. 
562; BÊR R3543. `’ ; i 

` (115) (1890) 25 Q B D 99; 38 W R779. 

(116) (1888) 39 Ch. D 524; 57 LJ Ch. 1038; 60 L T 


142. : 
(117) (1909) 1 Ch. 749, 69 L` J Ch. 331; 83 LT 


(118) (1903) A C 443: 72 LJ K B 787; 89L'T 314; 52 
W R81; 19T L R 684. | ! 
a Wa 5 alo; 67 LJ QB 281;771 
120) (1898) 4 ;77 LT 601; 
aW R 235; 14 T L R91; 62 J P 227, Kg 
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énacting part of the statute are to be all 


taken together : Brett v. Brett (121). Both ~ 
-the preamble and the full tit'e plainly 


indicate that it is the succession to the 
Raj with which the Act is concerned. 
This is not a case in which thereis any 
conflict, either real of apparent, as between 
the preamble and the enacting part that 
is before us for construction. Now let us 
examine the other parts of the enactment. 


' Section 5 speaks of the persons entitled to 
- nominate: s. ‘6 of confirmation of nomina- 


tion and the effect of the confirmation ; 
Section 7 provides for appointment in case 
of failure of nomination; s. 8 states that 


publication in the Gazette of a nomina-- 


tion confirmed or an appointment made is 


- conclusive of such nomination or appoint- 


ment. All these sections deal with suc- 


’ cession tothe Raj. 


` Section 9 is very important. It makes 
provision for “administration of the Raj 
when there is no holder; for it says, “pend- 
ing the confitmation -of the nomination or 
pending the appointment as the case may 
‘be,-of the next holder;” that is to say, 
it speaks of a period during which there 
is no holder. It also speaks of an “In- 
coming Holder.” Can it be suggested that 


when there is no holder, there is nobody. 


who has title as owner to the estates, etC., 
comprising the Raj? The answer clearly 
is no. The meaning is that so long as 
there has been no confirmation of a nomina- 
tion made, or no appointment made of 
anybody giving him the status of a holder, 
the estates, etc., are not without an owner 
and the title to them rests with somebody, 
that is to say, withthe true owner, who- 
ever he may be, and it is only their 
administration that is provided for by the 
section. This, in our opinion, removes 
the doubt that we felt as to the meaning 
of s. 4, sub-ss. (1) and (2), ard makes it 
plain that the expression ‘Holder of the 
Raj" or “Hoider’ wes not intended to 
exclude the title of anybody on any ground 
other than succession to the Raj, the rules 
as to which aro laid down in the Act. 
Proceeding to consider the diferent clauses 
of s. 10 we find that they unmistakably 
show that it is possible that at some 
time or other'the properties, the whole 
of them or in part, may have passed to 
outsiders by transfer made in contravention 
of the provisions of sub-s. (1) of that 
secticn, 8 transfer which is declared void 
by sub-s. (2) of that section, and yet the 


(121) (182673 Add. 210;162 E R 456° `” 
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holder remains the holder notwithstanding 
such transfer. Subs (3) of s. 10 pro- 
vides that in the case of a transfer 
made in contravention of sub-s. (1) any 
holder would be competent to institute a 
suit for recovery .of the property trans- 
ferred within 12 years from the date of 
death of the transferor, or if on such death 
he is subject to any disability, then 
within three years from the cessation of 
guch’ disability, whichever of the two is the 
lomger period. | 

The extent to which Limitation Act is 
intended to be affected by this Act is thus 
expressly specified in s. 10, sub-s. (3). 
It is important to notice that according 
to the provision contained in s.,10, the 
holder of the Raj is given a special 
period of time within which he may sue 
for recovery of properties transferred by 
the previous holder in contravention of the 
law, and if no such suit is commenced 
within that period, the transferee who was 


- holding under such void transfer cannot 


be defeated thereafter. In the circumstances 
last mentioned, the holder remains the 
holder but the title to the transferred prop- 
comes to be in the transferee. 
The status andthe title are then in two 
different persons. The savings contained 
in s. ll need not be detailed, but they 
are of importance as specifying the extent 
to which the general law is intended to 
be affected. Section 12 deals with succes- 
sion-fee, and s. 13 with the power to 
frame rules relating to nominations, con- 
firmationof nomination, temporary adminis- 
tration when there has been no nomination 
or confirmation of nomination or no appoint- 
ment, and succession fees, and generally 
to carry out the purposes of the Act. 

The whole Act appears to us to be en- 
tirely consistent with the preamble and 
the short title and none of the provisions 
contained in the sections carry the object 
of the Act beyond that which is declared 
by the preamble and denoted by the short 
title. In our judgment it must be held that 
the Act is confined to the succession to the 
Raj, and any title otherwise than on the 
basis of successicn which anybody may have 
to the properties of the Raj or any portion 
thereof appears tous clearly to be outside 
the scope ‘and purview of the enactment. 
And we are of opinion that the only title 
that sub-ss. (1) and (2) of 6.4 purport to 
declare, and the only title which 8. 8 
speaks of, is title as holder of the Raj on 
the basis of succession, either by nomination 
or by appointment and no title based on 
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any other ground. Any other view would, 
in our opinion, be inconsistent with the 
words of s. 4 of the Act, read along with 
the context, the scheme and’ the intent-of 
the Act. It follows that suit No..84 of 
1930 in which the plaintiffs’ claim is 
based upon an alleged title acquired by 
adverse possession even though that claim 
-is in respect ofthe properties which con- 
stitute the Bijni Raj as defined in the 
Act, but does not concern any question of 
status as the holder of the Raj or any 
question of succession is not barred by 
the Act. It also follows, that suit No. 164 
of 1930 in which the plaintiffs’ claim is 
solely based on their alleged right of suc- 
cession to the Bijni Raj is hit by s. 4, 
sub-ss.(1) and (2; and cannot succeed. In 
dismissing suit No.. 84 the Subordinate 
Judge has said: 


“It is apparent that in view of s. 4 (1), Bijni Act, 


there could be no question of acquisition of title by 
Abhoyeswari. by adverse possession; for, in the first 
place, she had not completed 12 years" "possession 
before September 28, 1895, from which the -title of 
defendant No. 1 was declared by the section to com- 
mence, and secondly Abhoyeswari must be deemed 
to have abandoned her alleged adverse possession 
by the very fact of her nominating defendant No. 1 
to the succession of Bijni Raj on that day.” 


In, our judgment the title which was 
declared by s. 4 of the Act is the title to 
succession based upon the nomination as 

. made on September 28, 1895, and had 
nothing to do with any title based on ad- 
verse possession that might have accrued 
to any other person and, therefore the de- 
claration contained in s.4 of the Act did 
not affect such title. The question whe- 
ther Rani Abhoyeswari, by’ the nomination 
that she made, abandoned her adverse 
possession or should be deemed to have 
done so, or whether she completed the 
requisite period of adversé possession at 
all or in any manner is a question of fact 
which will have to be tried on evidence ad- 
duced by the parties and is notia pure 
question of construction of the provisions 
of the Act. So far ass. 9 of the Act has 
any bearing on the question, we are clearly 
of opinion that the enactment contained in 
it is expressly prospective in its language. 
The Subordinate Judge has held that Suit 
No. 84, in so far as it concerns properties 
situated outside the province of Assam, 
may proceed because the plaintiffs’ claim 
in that suitis hased on adverse possession 
and he has also observed that this was con- 
ceded by the Advocate-General. Asin our 
judgment the Bijni Succession Act does.not 
affect a claim based on adverse possession, 
the Judge's reason applies to the whole of 
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the claim in suit and the whole suit will 
now proceed inspite of the Act. In connec- 
tion with both the suits the . learned Judgs 
has also observed: | eee d 0 P 

“Ass. 4 (l) is an enacting and operative part o 
the Act the defendants (meaning plaintiffs), for 
reasons already stated, cannot be allowed to ques- 
tion the fast or the date of nomination of defend- 
ant No. 1 for succession to the Raj. They cannot 
„also be allowed to prove, as against 8. 4 (1) of the 
Act, the alleged custom or kulachar of succession 
as put forward in their plaint. The conclusion is, 
therefore, that by expressly declaring the title of 


- the defendant No. 1 with effect from September 28, 


1895, the Act, by necessary intendment and implica- 
tion and nonetheless effectively imposed insurmount- 
able bar’ to the present suits.” - 

These observations in sọ far as they lay 
down that the plaintifis ‘in the two suits 
are debarred from questioning the cor 
-rectness of the déclaration contained in 
-s. 4 of the Act are undoubtedly correct. 
But while the -plaintifs in Suit No. 164 
“by being so debarred are “precluded ‘from 
establishing the only ground on which their 
alleged title rests, the plaintiff “in Suit 
No. 84 whose alleged title rests on adverse 
possession on the pait’of Rani Abhoyeswari 
does not necessarily stand in need. of proving 
or disproving any of the matters which are 
covered by the declaration, but if he does 
require to go iuto any of those matters, he 
also is barred to that extent. 

"Ib has been’ argued on behalf of the con- — 
testing ‘respondents in these appeals that 
if the interpretation taat we have indicated 
-above is to be accepted, then the intention 
of the legislature would be frustrated .be- 
-cause the legislature aimed at the preserva- 
tion of the Raj, and it would then be open 
to any person to attack it from outside. and 
injure it. The answer to this argument is 
that the legislature for reasons of its own 
has not provided for all possible or conceiv- 
able contingencies and, at any rate, for no 
contingencies other than’ such as arose or 
“would arise on the ground of succession to 
the Raj.: ; : 


There remain ‘now to consider a few 
spacial arguments which have been ad- 
vanced te us by Mr. Gunada Caurn Sen 
and Mr. J. N, Senin connection with Ap- 
peal No, 209 of 1933. Mr. Ganada, Churn 
Sen, appearing on behalf. of the appellants 
in that appeal, while adopting all the argu- 
ments of Mr. Das has submitted a special 
contention with regard to. the tao items of 
property which lie outside the territorial 
limits of the Province: of Assam. He has 
argued that his client’s title (i.e. of the 
plaintiffs in Suit No. 164) to those proper- 
ties-at any rate are unaffected by the Bijni 


a 
Succession’ Act inasmuch as the Act being 
an Act of the Assam Legislature has no 
force outside the Province of Assam. Now, it 
‘isa general presumption’ that the legisla- 
‘tion of a country is territoria} and that the 
Legislature does not intend to exceed its 
jurisdiction. : But the scheme of. the Act 
may be such as to affect properties outside 
the territorial limits of jurisdiction of a parti- 
cular legislature and this generally happens 
when the legislation is intended to act 
‘through a‘person wko is within such juris- 
-Giction. In..Maxwell on Interpretation of 
Statutes, Edn. 7, p.123, the law is thus ex: 
“pressed : ee . 
“The state has æ right to impose its legislation 
-on its subjects, natural and naturalised, in every part 
of the world; and on such, matters ag personal 
status- or capacity it is understood always to do so; 
But. with that exception in the absence of an inten- 
tion clearly ‘expressed or to be inferred either from 
ita language or from the object, subject-matter, or 
‘history of the enactment, the presumption is that Par- 
liament does not ‘design its statute-to operate onits 
‘subjects beyond the territorial limits of the United 
Kingdom, They are, therefore; to be read usually, as 
if-words.to that effect .had,-been inserted in them." 
_. In the Bijni Successioh Act there is no 
Gefinition of itslocal extent. On the other 
-hand the scheme of the Act is such as 
would plainly. indicate. that the Bijni Raj 
consists of a group of estates in Assam (See 
-preamble and,schedule) with other. proper- 
ties, . movable. and immovable, wherever 
situate, as. additions and accretions to the 
said group of-estates: See s. 2, cl (1); 
_-and: that the entire Bijni Raj is intended 


_ "to be :dealt.with by the Act in so far as 


the: status of its ‘Holder’ is concerned. The 
ature of the enactment which . purports 
to lay down the customary law by which 
‘the succession to the Raj. is to be governed 
‘indicates that the: intention of the Legisla- 
ture is to treat the subject-matter as lying 
within. the territorial limits of the province, 
movable and immovable properties apper- 
taining to the subject-matter but lying 
outside the province being regarded. as 
‘additions and accretions.’ The assumption 
‘of this’ position is probably also histori- 
‘cally: correct’; in ‘any event, there is no- 
“thing to suggest the contrary.: In such cir- 
‘cumstances -we think we should hold that 
thé~ Act applies to the status of the Holder 
of- the Raj wherever the’-properties, apper- 
_tainitig . tothe: Raj may: be situate, and that 
the’ Assim Legislature did-intend the-Act 
to’ operate even outside the-territorial'limits 
of the Provinte’ of th Assam and was with- 
in its authority in ‘legislating on‘that foot- 


ing. < - A 4 é 
“+ Mr. ‘Sen has*next'argued that.the items 
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of properties situated outside the province 
of Assam- are not ‘additions’ or ‘accretions’ 
within the definition of ‘Bijni Raj’ or ‘Raj’ 
as contuined in s. 2, cl. (1) of the Act; 
but that those words are to be understood 
as implying such interests other than pro- 
prietary rignis as the interests of a tenant 
or a sub-tenant in alluvial accretions, en- 
croachments, etc. We dv not find any justi- 
fication for putting such a narrow meaning 
upon tke words. He hus also contended 
that’ there is nothing tc show that the items 
of properties lying outside the province of 
Assam ‘were not.acquired by one.or other 
of the previous Rajes of Bijni, and -that 
if they’ were so acquired, they would not 
be covered bythe definition referred 10 
above. It may be pointed out here that 
no question was raised by the plaintiffs 
in their additional statement in the Court 


“below that such properties were not ‘addi- 


tions’. or ‘accretions’ within the meaning 
of the Act or that the Act did not epply 
to them: But in any case there does not 


-seem to usto be any substance in this objec- 


tion, because any previous Raja would come 


within the expression ‘Holder of the Raj’ 


or ‘Holder’ as defined in the Act. If that 
be so then acquisitions that may have 
been made by Raja Kumud Narain 
or Raja Amrita Narain must have 
been made by them in their capacity 
as defined. Inthe defi- 
nition cf ‘the Bijni Raj’ or ‘the Raj’ 
the expression used is ‘may have been 
or may hereafter be made from time to 


‘time,’ ar expression which embraces the 


past, the present and the future. Besides, 
there are in the said definition the words, 
“by or on behalf of the Holder”. It may 
be repeated that the claim cf these plaint- 
iffs is based entirely on an alleged right of 
succession and a title by adverse possession 
or on any other footing finds no place (vide 
para. 19 of the plaint in Suit No. 164). 


Mr.J. N.Sen, as already stated, appeared 
in Appeal No. 205 on 1933 on behalf of 
the respondent, Maharaj Kumar Prince 
Victor Nityendra Narayan, who was the 
defendant No. 5 in the suit. The’ Prince, 
as a'defendant in the suit and a respond- 
ent in the appeal has been impleaded as 


‘represented by a Trustee in the Bankruptcy 


in London. He was impleaded as a party 
defendant, ashe had purported to” purchase 
the Raj by a conveyance from Uday Narain ' 
dated February J4, 1922. The plaintiffs 
challenged this conveyance alleging: 

“that atthe timeof the sale-deed the said Kumar 
Uday Narain Deb wes -seriously.ill and hard-~presg- 
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ed for money. The said Maharaj Kumar Prince Vic- 


tor Nityendra Narayan had the said deed executed in, 
his own favour by exercising’ undue -‘influence and- 


coercion.” < Od NA 


. The Trustee in Bankruptcy did not ap, 


pear or contest the suit:-and,.has not:en- 
tered appearance in -ths 
bankruptey proceedings, the .;Prince has, 
been finally discharged.: When. the; appeal- 
came on for hearing’he applied to.be added 
as a party respondent for. himself, so that. 
he. may.support the appellants, the plaint-. 
ifs, tin. their contentions in so far as they 


are directed against -the decree dismissing. 


the suit. .Tothis application two objections 
were taken on behalf of the other respond- 
ents. One is that the deeree dismissing the. 


suit is “a decree in favour of-the Prince,. 


and inasmuch as he is not, adversely 
affected but rather benefited by the decree, 
he cannct claim to be added in order to 
help the plaintiffs in carrying onthe suit. 
further as against himself ; and.the other, 
is that the order of discharge in.the bank- 
ruptcy proceedings had not the effect of, 
restoring to him the title to,the estate which. 
had vested in the Trustee on-the adjudica- 
tion order ; in other words, that he has no 
right, title or interest in the properties, 
such as would entitle him to come in the 
appeal asa partyin his own right and as. 
apart from a party represented by the Trus- 
tee. So far as the first of these objections 
is concerned, we do not see much force in 
it, for the Prince having been made a party 
to the suit and being a party to the decree 
has the right to show, even as a respond- 
ent in the appeal and even. though the 
effect of setting aside the- decree be to re- 
open the suit as against him, that the decree 
was wrongly passed. And as’ regards the 
second ‘objection it would, we. think, be 
sufficient to say that the application of the 
Prince was not for striking off the Trustee 
in Bankruptcy from the record but only 
for getting himself added as a respondent 
in order to enable him to support the ap- 
pellant., Very wide powers are given to 
- the -Court to add a party to a suit or an ap- 
peal and the addition, if permitted, will 
not be taken to decide any question of 
title to the properties as between him and 


the trustee or the creditors. In such circum-. 


stances, we have allowed the Prince to be 
added asa party respondent without preju- 
dice to the right of anybody - in the proper- 
ties involved in the suit. Mr. J. N. Sen, on 
behalf of the Prince while purporting to 
support the appellants by adopting the argu- 
ments of Mr. Das, has ‘put-forward only one 
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additional. contention.. It is. this that the 
legislature had‘ no authority to make any 
enactment which had-the effect of forfeiting 
or confiscating one man's properties for the 
benefit’ of anothér ‘and that in any ‘event 
it cm exercise no sach’power unless ade- 
quate.provision is made by it for compen- 
sation to the party injured. He has sought 
to support this conteiition by reference to 
certain decisions, amongst which reference 
may be made to London and North Western’ 
Railway, Company v. Eyans (122) and Attor-. 
ney-General v. De Keyser's Royal Hotel, Ltd. 
(193). We have noticed the contention 
but only forthe purpsse of -rejecting it ; 
the legislature in the’ present enactment 
has passed no provision forfeiting or. con- 
fiscating the property of any person; it 
has merely declared a rule’ of succession 
which according to it, is the customary 
law, and has only supplemented that law 
where, in its view, it needed supplementing. . 
- Mr. Bose ‘appearing on behalf of Bhairas 
bendrain Appeal No. 171 of 1933: has pres- 
sed the éross-objection which his client -has 
preferred in that appeal. The cross-objec-- 
tion relates to the items of properties with 
regard'to which the claim. of the plaintiff: 
in the suit out of which that: appear has: 
amerged'has been held not hit by the ‘Act. 
The cross-objection has not been filed in the, 
shape of a cross-objection which the’ Code 
contemplates... But«as the grounds.are cone. 
tained in‘ a petition of Bhairabendra filed: 
in Court within’ the time allowed “by ‘law 
for filing ¢ross-objections,, we have: allowed | 
the petition to be treated asa petition ‘of’ 
cross-objec:ion. , In the. view that. we have” 
taken ‘of the effect of the Act on the. whole. 
suif, the cross-objection must*be ‘dismissed: ' 
The result of our judgmentis’: (1) 'that- 
Appeal No: 171 of 1933 will be‘ allowed.’ 
and the décree‘of thé Court’ ‘below ‘in” the 
suit to which it relates being set-aside, the ' 
suit will be remanded to that ‘Court’ for 
trial on the issues not yet:dealt with,’ and- 
will afier such “trial be’ disposed of ; the” 
costs of the Court belaw will abide the final’ 
degision of the, suit in tht “Ccurt, but the: 
costs of this appeal shall: be ` payable -by~ 
respondent No. l to the appellant ; and 2)" 
that Appeal No. 205 of 1933° will bė dis" 
missed with costs, respondent No. 1- being’ 
etititled to this.costs fiom ‘the, appellants: 
No further orders for ‘costsare made; The- 
applications are:rejected. É | 
N. Order accordingly. --' 
(122) (1893) 1 Ob. 16; 62 L J Ch.1;2 R120; 67-L T, 
630; 41 W R149. > iee - on o í SAN 
(123) (1920) A O 508; 89 L J Oh. 417; 122 L T 691;- 
3 TLR 600; 6£8J 513. > 2, LO LLS 
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' PATNA HIGH COURT < 

< Criminal Miscellaneous No. 60 of 1936 
December 3, 1936 . 


Courtney-TERRBLL, O. J. AND James, J. 
: EMPEROR—Prosgovtor 


soa : VETSUS 
Pandit GIRINDRA MOHAN MISHRA— 
tie vi _ Opposite Party 
Contempt—Mere statement in letter that view 
taken by Court had emboldened opposite party to 
commit wrong—Held, on facts, did not constitute con- 
tempt. . we ‘ . 
, The owners ‘of two adjoining estates. A and B 
between’ which a river ran, on both sides of which 


embankments had been constructed by the respective’ 


owners, had given an undertaking to the Govern- 
ment that they would. not add to or alter the em- 
bankments without permission of Government, On 
a breach having occurred on the embankment of 
estate B, anew embankment was constructed in a 
semi-circular fashion thus increasing the length. 
Thereupon the owner of the estate A complained to 


the Magistraté about the breach of ths undertaking.. 


While this was pending the manager of B estate 
wrote a letter to the Collector. On receiving ‘a 
copy of this, the manager of estate A wrote to the 
Collector referring tothe breach of the undertaking 
and stetingthat the Oollector’s view of tne case 
had emboldened the people of estate B : 

Held, there was nothing in the nature ofa criticiam 
of a: judicial decision and nothing in the statement 
which would tend to bring the Court into contempt 
or diminish its authority and hence it did not con- 
stitute contempt of Court. 

the 


` The. Government 
Crown. a : 
Mesers. K. B. Dutta, S. Sinha, P. C. 
Manuk, Murari Prasad, L. K. Jha, R. Misra 
and Mrs. D. Lal, for the Opposite Party. 
_Order.—We have here to deal with a 
letter of reference by the District Magistrate 
of. Bhagalpur complaining of an, alleged 
contempt of his Court by one Pandit 
Girindra., Mohan Mishra, Acting Chief 
Manager of the Darbhanga Raj. The letter 
of reference was in the ordinary course of 
affairs placed before a Single Judge of this 
Court and notice “was .issued thereupon. 
The opposite party is hereto defend himself 
against the allegation that he has committed 
any. contempt and -the support of the mo- 
tion has been undertaken by the Govern- 
ment Advocate’ on behalf of the District 
Magistrate. One does not know what the 
course of proceedings actually is,, but I 
think if the matter .had been placed by the 
authorities in the hands cf the legal 
advisers of the Government for advice the 


Advocate, for 


motion contained in the letter of reference’ 


would never have been pressed. The idea 
that there is anything inthe action of the 
present.complainant which constitutes a con- 
tempt of Court is entirely misconceived. 
The circumstances areas follows: ©... 
North of the river Ganges there are - two 
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big estates which are called the Darbhanga 
Raj and the Banaili Rej. Between the two 
there runs a depression which is a river in 
normal times. Onthe edge of the Banaili 
Raj there is an embankment and there is a 
similar embankment on the edge of the 
Darbhanga Raj. The two embankments 
face éach other across the river. There 
has been in thé past a considerable amount 
of liligation between the proprietors of the 
two estates because cf the flooding of the 
country on the one side or the other and 
each side has attributed this flooding to the 
conduct of the other party. Sometime ago 
there was a notification issued under s. 6, 
Bengal, Embankment Act, by which the 
people in the neighbourhood of this system 
of embankments were forbidden front erect- 
ing any new embankment or adding to 
any existing embankment or obstructing 
or diverting any water course without the 
consent of the Collector. Sir John Whitty 
(the then Governor of the Province} went to 
the neighbourhood and endeavoured to 
bring about some sort of reconciliation 
between the opposing litigants so that the 
disputes might be brought to an end, and 
it would appear that both sides’ gave him 
an undertaking that they would not add to 
the embankments or alter them in any way 
without going to the Collector and getting 
the permission of the Government. Now, 
onthe Banaili embankment there occurred 
a breach and it would appear that water 
in the: rainy season poured through this 
breach, filled the water course between 
the lands of the two estates, and it seems 
that .the proprietor of the Darbhanga Raj 
began to fear damage to the estate property 
apprehending possibly that the water 
would overflow the water course and the 
embankment cn his side and so do damage. 
Thereupon ‘some tenants of the Banaili 
estate whose land on the Banail 
side had been repeatedly injured by the 
fact that flooding had taken place, set tc 
work on their own account to repair this 
breach in the Banaili embankment. 

It would seem that there was some 
difficulty in merely . re-establishing the old 
line of the embankment because the channel 
at the mouth of the breach into the water 


-course was of a depth which did not permit 


of the repair of the breach Ly . merely 
restoring the old line of the embankment. 
They, therefore, on the landward side 
constructed a curved semicircular embank- 
ment from one end.of the breach to the 
other, the convex side -of the curve being 
The result. of 


1937 


that was, that as far as linear measure- 
ments are concerned the length of the line 
of the embankment was somewhat in- 
creased. On June 8, 1936, the proprietor of 
the Darbhanga Raj made a petition to the 
District Magistrate who is also the Collector 
complaining of this action by the Banaili 
people. A 

Thereupon the District Magistrate started, 
in the ordinary course of his duty, a file to 
deal with this complaint and in the order 
sheet there eventually appeared an entry 
that the petition of complaint by .the 
Darbhanga Raj was defective for two 
reasons: in the first place the specific 
complainant was not before the Court to be 
examined on oath and it being a matter 
that required preliminary examination of 
complainant the.Court could not proceed 
to take action to have the alleged offenders 
prosecuted in that state of affairs; further, 
the District Magistrate expressed the 
opinion that upon the facts, even if they 
were true as disclosed, the alleged 
behaviour of the Banaili people did not 
constitute an offence under s. 76, Bengal 
Embankment Act, because the method of 
dealing with the breach of the Banaili 
people was not in any sense the creation 
of a new emb.nkment nor was it an addi- 
tion to an existing embankment, and 
that it was merely a repair. With the 
accuracy of that view we are not concern- 
ed but, at any rate, the order concludes 
with the statement that there is no 
complaint which can properly be in- 
vestigated and, therefore, no action would 
be taken. That order was passed on 
8th July, of the same year. In order to 
remedy the defect in their procedure, on 
July 27, the Darbhanga people filed a 
regular complaint, the formal complainant 
being a person who appears to have been 
‘one of their own tenants, and that tenant 
was formally examined on oath. 

Now on August 11, while this new com- 
-plaint was pending, Mr. Daunt, who was the 
Manager of the Banaili Raj, wrote a 
letter to the Collector and senta copy of 
that letter to the Munager of the Dark hanga 
Raj. In the letter he referred to the under- 
taking which had been given by both 
parties to the then Governor that no altera- 
tion would be made in the embankment 
system and he pointed out that there had 
been very great delay by the Government in 
passing any orders upon the matter of the 
embankments generally by which the 
difficullies of the parties might possibly 
have been solved, He referred to the facts 
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that the tenants of the Banaili Raj in the 
neighbournood of the. embankment had 
been long labouring under great feeling of 
exasperation because as year after year 
went by and-the gap. in the Banaili 
embankment was not repaired their lands 
were continuously flooded. He stated that 
he himself had. the utmost personal 
sympathy with these unfortunate tenants 
and that unknown to him and without his 
connivance it was a fact that the tenants 
had repaired a breach: in the Banaili 
embankment. He further said, referring 
to the undertaking which had been given 
by his principals, that the time was rapidly 
approaching when he must withdraw from 
that undertaking in justice to the tenants of 
the Raj whose land was being destroyed. 
In so addressing his. letter to the. Collector 
and in'sending a. copy to the Darbhanga 
Manager, Mr. Daunt was obviously doing 
nothing improper ‘in dealing with an 
undertaking given by his principale to th 
Governor. ta 
He was obviously right in addressing the 
Executive Officer (the Collector) on the 
spot and putting such grievances as he 
had before that officer. Now the Manager 
of the Darbhanga Raj having received the 
copy of Mr. Daunt’s letter also wrote a 
letter to the Collector and.sent a copy-of it 
to Mr. Daunt. In this letter thera appeared 
the observations which. are alleged by the 
Collector to be a contempt of his Magisterial 
Court. Tne Manager of the Darbhanga 
Raj referred to the disputes generally and 
complained that the repair in the breach of 
the Dumaria Bundh was according to his 
view a breach of the undertaking given to 
the Government, and he did not impute’ to 
Mr. Daunt any personal participation in 
the matter but obviously attributed to Mr, 
Daunt and to his principals the blame for 
the alleged wrongful breach of the under- 
taking. He alsodealt with some conten- 
tions that had been raised in Mr. Daunt’s 
letter that the people of Darbhanga had 
themselves been guilty of certain breaches, 
and accused the General Manager of a 
determination to break the undertaking and 
that statement was “not without some 
justitication inasmuch -as Mr. Daunt had 
expressly stated to the Collector that he did 
propose not to abide by the undertaking 
unless the grievances of: the Banaili peuple 
were speedily removed. Tnere was then a 
reference to the p.oceedings which had 
been taken by the Darbhanga people and 
hal -been dismissed by tha District 
Magistrate on the grounds which we h'ye 
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just - stated. . Now the‘ passage which 
is the subject of this complaint runs as 
follows: : - - 

“The repairs that were made by the Banaili people 
were actually on anew alignment increasing the 
length of the Bund and the Banaili people have 
been evidently- emboldened by the view that you 
Rave taken in the. case and the orders that were 


passed by you.” 


“ It is contended: on behalf’ of the Collector 
thatthis is in -some way a:contempt of the 
authority of the ColJector in his capacity.as 
District Magistrate -when he had on the 
8th July, dismissed the complaint of the 
Darbhanga people. There’ are, however, 
several obvious answers to the contention. 
The ‘letter complained of, speaking of it 
generally; ‘is a letter addressed to the 
Collector who was the proper person to deal 
with any ‘alleged breach of an undertaking 
‘given to the Governor: (Sir John’ Whitty). 
‘The -décision -by-the Collector -as a Magis- 
třate: was a relevant point to mention’ in 
dealing with a supposed threat of a breach 
‘or: uzidertaking. There is nothing in the 
‘observation which would tend to lessen the 
authority of the Court or to bring the 
‘authority of thé District Magistrate’s Court 
into contempt. Moreover, the’ observations 
teferred to a decision by the Magistrate 
in which he had refused to take any action 
. ‘at all, that is to’ say; he having refused 
‘to act ori a complaint before him and 
‘Raving -réfused ‘to summon the accused there 
“was no judicial matter before the Magistrate 
‘af all and the action of the Magistrate was 
‘@-Mmere rejection of the complaint. ‘To 
urge that thé passage quoted or the rest of 
‘tke letter is minatory in character is simply 
‘ridiculous. There is nothing, therefore; in 
: the nature of ‘a criticism ofa judicial deci- 
-sion, and even if there had been sucha 


ieriticism there -is nothing of a kind to - 


“bring the Magistrate’s Court into contempt 
~or to diminish its authority. It frequently 
‘ happens in this Court that a Judge sitting 
` on the Bench is informed with respect. to 
«à former order that he has passed that the 
«other side has-been emboldened by that 
‘ former order todo something injurious to 

the complaining party, but nobody would 

think of the observation of the Advocate in 
~ Stating that a party-had been: emboldened 
© by an earlier decision as intended to bea 
-contemptuous reference to the Judge who 
“was addressed and had made the earlier 
~“ordér..- Indeed it seems that there is no- 
: thing’:whatever-to be said in -support of 
‘tthe allegation that this -action:on -the 


© part:‘of the-Acting Chief Manager of the- 
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Darbhanga Raj constitutes a contempt in 
any way. 

We have been asked by Mr. K. B. Dutt 
(appearing with many other learned mem- 
bers of the Bar) on behalf of the opposite 
party to award costs and in our opinion 
this is a case in which costs should properly 
be awarded. The Collector himself in this . 
case is obviously not personally responsible 
for the casts although the order in form 
must'be against him. It would have been 
wiser, we ‘think, before the décision had 
been taken by whoever responsible for it to 
support the letter of reference, that the 
matter should hare been presented to the 
proper legal advisers of Government for 
opinion. ‘That may or may not have been 
done, but it is difficult to believe that any 
lawyer can have advised the pressing. of 
this motion. The fact that the learned 
Government Advocate has been instructed 
to appear on behalf cf the Collector entitles 
the opposite pariy to costs, although 
having regard io the simplicity of the case 
it might easily have been left tothe most 
recently admitted member of the profession 
to conduct the argument on his behalf. We, 
therefore, reject the letter of reference 
awarding ten gold mohurs as costs to the 
opposite party. 


N. Reference rejecied. 


pu 


. ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 24 of 1935 
September 10, 1936 
: SULAIMAN, C.J. AND BENNET, J. _ 
. CHOTEY LAL—Puatatize - APPELLANT 
versus 
SUDERSHAN LAL AND ANOTHER-—- 


DEFENDANTS—HESPON DENTS 

Vendor and purchaser—Priority—Sale-deed exe- 
cuted before but registered subsequent to deed execut- 
ed later—Whether has priority—Subsequent vendee 
redeeming usufructuary mortgage and entering into 
possession— Right toremain in possession till mort- 
gage amount is paid—Mortgage. 

Where A executed a sale-deed in B's favour but 
having declined to get it registered, executed and 
registered a sale-deed subsequently in favour of C 
.who had knowledge of the previous contract of sale 


„with B;.and C obtained possession by redeeming a 
-prior usufructuary mortgage and B having got his 
~sale-deed compulsorily registered, sued for posses- 


sion : . 
Held, that the possession of C was by virtue of his 


‘having redeemed the mortgage and he was entitled 


to hold up the mortgage money as a shield and B 


` could not get possession unless he paid the amonnt 
-of the usufructuary mortgage. 


; A person whohas parchased property from “the 
vendor under'a deed which hasto be set aside and 
who has discharged a prior simple mortgage is not 


1987. 


entitled to use such payment asa shield and resist 
the prior vendee’s claim for possession until he has 
been paid such smount, where the prior vendee sues 
for possession more than three years after date of 
payment. Bijat Saran Sahi v. Bageshwari Prasad 
(2), relied on, Ram Charan Lonia v. Bhagwan Das 
(1) and Panaganti Ramarayanimgar v. Maharaja 
of Venkatagiri (3), distinguished. 


L. P. A. against an order of Mr. Justice 
Allsop, dated December 18, 1934. 

Mr. B. Malik, forthe Appellant. 
Mr. M. L. Chaturvedi, for the Respen- 
dents. 


Judgment.—Letters Patent Appeal No. 
24 of 1935 is a plaintiffs appeal arising 
out of a sujt for a declaration of title and 
for recovery of possession of half share 
in a phop. This shop had belonged to 
Bijai andSri Gopal in equal shares. In 
1917 Bijai mortgaged his half share in 
this shop along with his share in another 
house to one Gulzari Lal, who sold his 
mortgagee rightsto Babu Ram. On August 
12, 1918, Bijai first executed a sale-deed 
of his half sharein the shop in favour of 
the present plaintiff, but declined to get 
it registered. On August 15,1918, on the 
other hand, he executed a. sale-deed of 
the same half share in favour of the 
defendant Sri Gopal, and presented it 
for registration on August 20, 1918. The pre- 
sent plaintiff then applied before the 
District Registrar for compulsory regis- 
tration of his sale-deed which was regis- 
tered on November 29, 1918. Money had 
been left in the hands of the plaintiff and 
also in the hands of Sri Gopal for payment 
of the earlier mortgage of 1917.. In 1919 
both these vendees appear to have depo- 
sited the mortgage money under s. 83 of 
the old Transfer of Property Act, but the 
mortgagee took out the amount de- 
posited by Sri Gopal. Sri Gopal had 
thus paid Rs. 440 in discharge of the 
prior mortgage of 1917. The plaintiff on 
the other nand took out the money which 
he had deposited to the credit of the 
morigagee. Lateron Sri Gopal redeemed 
another usufructuary mortgage which was 
for Rs. 300 and has remained in possession 
since. 

In the present suit it has now been 


found by the lower Appellate Court that - 


the defendant was aware of the previous 
contract in favour of the plaintiff and that 
accordingly the sale-deed in favour of the 
plaintiff, though registered subsequently, 
musi prevail as against the sale-deed in 
favour of the defendant and the plaintiff's 
title to the property must be -conceded, 
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The defendant had also pleaded thatthe 
plaintiff should not be given a decree for 
possession unless and until he paid the 
amounts which the defendant had paid 
in discharge of the two earlier mortgages. 
Sv far as the discharge of the usufructuary 
mortgage isconcerned, there can be’ no 
doubt that the defendantis entitled to re- 
cover that amount. He could not obtain 
possession by virtue merely of the sale- 
deed taken from the vendor but got 
possession when he redeemed the usufruc- 
tuary mortgage Heis certainly entitled 
to hold up this mortgage money as a 
shieldand cannot be ousted unless and 
until he hasbeen redeemed. Indeed this 
part of the decree hasnot been challenged 
before us. 

The difficulty arises as regards the claim 
of the defendant to be reimbursed on ac- 
count of the payment made by him in dis- 
charge of the earlier mortgage of 1917. It 
may seem fair that the defendant who 
has freed : the property from this earlier 
liability should be allowed to. recoup 
himself, particularly as the piaintiff had 
undertaken in his sale-deed to discharge 
this earlier mortgage. There was ac- 
cordingly an obligation on the plaintiff to 
discharge this mortgage and the defendant 
hasin fact discharged it. Ifthe suit had 
been brought within three years of the 
payment made by the defendant we would 
have felt no difficulty because under s. 69, 
Contract Act, the defendant would have 
been entitled to be recouped, and we would 
have put the plaintiff on terms. The diffi- 
culty inthe present case is created by 
the circumstance that the suit was brought 
more than six years after the payment but 
within 12 years of the mortgage and of 
the date when the mortgage money had 
fallen due, the date fixed in the mortgage 
deed being two years. The question which 
arose in this case was whether a person 
who has. purchased property from the 
vendor under a deed which has to be set 
aside and who hasdischarged a prior 
simple mortgage is entitled to use such 
payment as a shield and resist the plain- 
tifl’s claim for possession until he has been 
paid such amount. 

The learned single Judge of this Court 
considered that the ‘case was governed by. 
the principle laid down by their Lord- 
ships of the Privy Council in Ram Charan 
Lonia v. Bhagwan Das (1). That was a 

(1) 48 A 443; 95 Irid. Oas. 898; A I R 1928P o 


68; 24 A L J 622; (1926) M W N 503; 531A 14% 
3 O W N 783; 310 W N 198; 38 MLT18.(P0), ! 
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somewhat peculiar case. One Gopal Das 
an adult son of his had previously exe- 
cuted a mortgage-deed carrying a high 
rate of interest.” There was no suit brought 
to recover the amount but interest 
was accumulating fast. In 1912 Gopal 
Das entered into a contract with one 
Musammat Muhammad-un-nisa for the sale 
of 16 annas share in one of the three mort- 
gaged villages. Subsequent to this he 
entered into a contract to sellthe entire 
mortgage property to the defendants-ap- 
pellants before their Lordships. As ob- 
served by their Lordships: “Gopal Das 
apparently soon repented of both con- 
tracts and would perform neither.” But 
at thetime of the second contract the first 
contract was still in force. Musammat 
Muhammad-un-nisa got the matter settled, 
tut the defendants brought a suit for 
specific performance of the contract in 1915, 
which was decreed in February 1917, and 
a sale-deed was executed compulsorily and 
possession was delivered under the order 
of the Court in 1918. Under the sale-deed, 
which was executed under the authority of 
the Court, money was left in the hands of the 
purchasers to discharge the earlier mortgage, 
The mortgage was actually discharged by 
the defendants and they paid a large sum 
of money out of the. purchase price towards 
it. 
In the meantime in September 1916 the 
suit which went up in appeal to their Lord: 
ships of the Privy Council was instituted 
by the sons of Gopal Das, with the excep- 
tion of one whohad joinedinthe previous 
transaction. Their Lordships held that the 
transaction wasa prudent one, but that the 
contract for sale was invalid and . was not 
binding on the plaintiffs. It had, therefore, to 
be set aside. The question then arose whe- 
ther the order of the High Court directing 
that the plaintiffs should, as a. condition 
precedent to their taking over possession, 
pay the amount uf the previous morlgage 
debt which had been discharged by the de- 
fendants [is valid ?] or not. Their Lordships 
observed that the earlier mortgage had in 
no way been impeached or questioned in the 
suit. by the plaintiffs and its terms were 
such that in substance they were neither ex- 
cessive nor unconscionable, and that upon 
that view the mortgage was valid. Their 
Lordships pointed out that in strictness, 
possibly, the defendants’ obligations as 
purchasers under an invalid contract should 
be alone. dealt within the suit, and their 
rights as mortgagees, whatever they were, 
be reserved for determination in another 
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proceeding. But their Lordships agreed 
with the ooservations of one of the tearned 
Judges in this Court that it was pre- 
eminently a case in which the Court be- 
ing seized of the whole matter, should 
make such an order as may terminate the 
contruversy and do justice between the 
parties. 

Their Lordships accordingly held that 
it was just that the mortgage should for 
that purpose be treated as a usufructuary 
mortgage and the possession of the defen- 


‘dants be treated as possession thereunder 


with the result that during that possession 
they would be entitled to no interest, but, 
on the other hand, would not be accounta- 
ble for profits, and that the plaintiffs 
must redeem them. Inthat case the suit 
had been instituted even before the pay- 
ment by the defendant, and therefore it 
could not be suggested that three years had 
expired before the suit was filed so as to 
deny to the defendants their rights under 
s. 69, Contract Act. Is was in the circum- 
stances of such a case that their Lord- 
ships held that the defendants were en- 
titled to be repaid the amount which 
they had paid. The suit had been brought 
by Hindu sons for setting aside an alie- 
nation which had been made as a result of 
the contract entered into by the manager 
and other adult members of the family 
and the amount had been paid by the de- 
fendants in discharge of a mortgage which 
was binding on the family, and was there- 
fore for legal necessity. It seems tous 
that the facts of that case are quite differ- 
ent from the present case and the prin- 
ciple laid down by their Lordships in that 
ruling cannot be applied to the case be- 


fore us. 


On the other hand, the present case has 
avery close resemblance to the case in 
Bijai Saran Sahi v. Bageshwari Prasad (2). 
In that case the plaintiffs had priority of 
title by virtue of an auction-purchase, 
whereas the defendants’ purchase was on 
account of a subsequent sale-deed ; but 
the defendants had taken the sale-deed and 
entered into possession by viriue of it. It 
also appeared that the defendants had 
some earlier simple mortgages on the 


‘properly which were subsisting at the time 


of the suit brought by the plaintiffs. The 
claim for the plaintiffs was based on their 
prior title and was one for possession and 


(2) (1930) AL J 581; 120 Ind. Cas. 650; AI R 
1939 P C 288; 30 LW 601; 0929) M W N 827; 32 
Bom. L R 144; 58M L J 440; 510 L J70; Ind. 
Rul. (1929) PO 10 (P ©). 
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mesne profits. The defendants, however, 
pleaded in the alternative that the plaintiffs 
must redeem the earlier mortgages which 
the-defendants held over the property. This 
High Court repelled this contention and 
their Lordships of the Privy Council up- 
held the decree. Their Lordships pointed 
out that the only question for consideration 
was whether the plaintiffs were entitled to 
oust the possession of the defendants with- 
out redeeming certain mortgages of 1904, 
which the trial Court had held were valid 
and subsisting mortgages and then” re- 
marked : A 

“Now admittedly these mortgages were not usufru- 
tuary mortgages, and as the plaintiffs (respondents) 
have been held to be and are the owners of the 
equity of redemption, it is impossible to see under 
what title the defendants (appellants) can claim to 
resist the decree for possession.” . 

Their Lordships accepted the view express- 
ed in this Court to the effect that 

“The defendants having got possession by virtue of 
the sale of 1908, ifthe sale is invalid they must 
surrender possession of the same because their 
mortgages did not give them any right to pos- 
session. ” : 


Their Lordships further observed that 
whatever rights they have under their 
mortgages, they could no doubt enforce 
in proper proceedings taken for the purpose 
but there was no principle or authority 
which enabled the defendants as con- 
tended by them to set up their mortgages 
as shields against the plaintifi-respondents’ 
claim for possession. The only distinction 
that can be pointed out is that in that 
case the defendants had themselves held 
the earlier simple mortgages and had not 
paid off such mortgages. In the present 
case the defendant had paid off an earlier 
mortgage. But unders, 92, Transfer of 
Property Act, by paying off such a mort- 
gage the defendant acquired the same 
rights as the mortgagse. We therefore fail 
to see any material distinction between 
this case and that decided by their Lord- 
ships óf the Privy Council. In our opinion 
the present case is governed by that ruling. 


As regards the defendants’ Letters Patent. 


Appeal No. 46 of 1935, the only point 
urged before us is that in view of the 
provisions of the old s. 61, Transfer of 
Property Act, the plaintiff must redeem all 
. the mortgages together and must, therefore, 


discharge not only the amount due under“ 


the usufructuary mortgage but also the 
amounts due under the previous simple 
mortgages. Reliance is placed on the 
ruling of their Lordships of the Privy 
Councilin Panaganti Ramarayanimgir v. 
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Maharaja of Venkatagiri (3). That, how- 
ever, was a case where two documents 
were executed on the same date, one being a 
possessory mortgage and the other a lease 
by the mortgagee to the mortgagor. Under ` 
the latter document, there was a liability 
for regular payment of rent and a charge 
was created .for the arrears. Their Lord-’ 
ships on p. 190“ accepted the contention 
urged on behalf of the defendant-appellant 
that the two deeds should be read together 
as they formed parts of one transaction, 
the lease being in the nature of machinary 
for the purpose of realising the interest 
due on the mortgage, and accordingly 
applied the provisions of s. 61, Transfer of 
Property Act, and held that the defendant 
was entilled tc add the sums due on 
account of arrears to his claim for the 
mortgage money with interest. Indeed their 
Lordships observed : 

“Tf the defendant did not set up his charge for 
the arrears of rent in this suit, serious questions 
might well arise as to whether he would be 


entitled subsequently to bring a suit to enforce 
that charge.” 5 


That was acase of an anomalous mort- 
gage or at least a combination of a simple 
and usufructuary mortgage in one single 
transaction.- We do not think that their 
Lordships intended to lay down that if 
there is a vusufructuary mortgage and 
there are also-earlier simple mortgages, the 
plaintiff cannot redeem the usufructuary 
mortgage without paying the amounts due 
under the simple mortgage and cannot 
insist on the mortgagee bringing his suit 
to recover the amounts due on the simple 


‘mortgages. The case is, therefore, clearly 


distinguishable. We accordingly allow the 
appeal of the plaintiff with costs, and set- 
ting aside the decree of the learned Judge 
of this Court, restore that of the lower 
Appellate Court, The defendant’s appeal 
is dismissed with costs. 

N. Order accordingly. 

43) 50 M 180; 100 Ind. Cas. 86; AIR 1927P C 
32; 52 M L J 338; (1927) M W N 261; 25L W 621; 
29 Bom LR 805; 45C L J395; 31 C W N 670; 54 
I A 6& 26 L W 134 (P 0). 

*Page of 50 M.—[#d,] 





LAHORE HIGH COURT. 
Second Oivil Appeal No. 1325 of 1935 
December 11, 1935 
: Buipg; J. 
Musammat ATRI—P.uaintirr—APPRLLANT 
i < versus i 
RODHAL AND OTHERS—DEFENDANTS— 
‘  ° RESPONDENTS. ‘ 
Second appeal—Finding of fact—Question whether 
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re-marriage was proved—Mutation proceedings relat- 
ing to re-marriage not taken into consideration— 
Absence of evidence to rebut presumption—Held, 
finding could be challenged in second appeal. 

Where thelower Court had not taken into con- 
sideration the effect: of mutation proceedings relat- 
ing to re-marriage of a woman, the question being 
whether the re-marriage had been proved, and there 
was not sufficient evidence to rebut the presumption 
arising fromthe mutation proceedings : 

Held, that the finding could be challenged in 
second appeal. Nizam Din v. Godar (1), relied on, 
Anup Mehto v. Mita Dusadh (2), distinguished. 

S.O. A. from the decree of the District 
Judge, Ambala, dated May 30, 1935 (affirm- 
ed, on Letters Patent Appeal No. 14 of 1936, 
- decided cn March 17, 1936, by Addison 
and Abdul Rashid, JJ.) 

Mr. Shamair Chand, for the Appellant. 

Mr. Jhanda Singh, for the Respondents. 

Judgment.—The plaintiff Musammat 
Atri sued in this case for possession of 63 
bighas 14 biswas of land. The suit was 
decreed by the trial Court and was dismissed 
on appeal by the learned District Judge. 
The plaintiff has preferred a second ap- 
peal. The sole point for decision in ap- 
peal is whether the learned District Judge 
was right in holding that Musammat Jatan's 
re-marriage, on which the plaintiff's claim 
was founded, had not been proved. The 
learned Counsel for the respondents con- 
tended that this was a question of fact 
and could not be challenged in second 
appeal. The learned Counsel for the ap- 
pellant, however, urged that the learned 
District Judge had failed to take into con- 
sideration the effect of the mutation pro- 
ceedings relating to the remarriage of Mu- 
sammat Jatan. 

The learnad Judge was apparently of 
opinion that these proceedings should 
have been duly proved by producing the 
Révenue Officer who sanctioned them as 
a witness. This view, it was contended, 
was erroneous and Nizam Din v. Godar 
(1) was cited as an authority. The learaed 
Oounsel for the respondents referred to 
Anup Mahto v. Mita Dusadh (2;, but in 
that case the Court had apparently con- 
sidered the entries in the ‘Khatian’ along 
with the other evidence. In my opinicn 
the contention of the learned Oounsel for 
the appellant is sound. ‘The mutation proe 
ceedings should have been taken into con- 
sideration. They were effected as long 

(1) AI R 1934 P C 40; 146 Ind, Oas. 508; 65 M LJ 
866; 58 CLJ 492; 36 Bom. L R 132;,38 O W N 173; 
6R PO 21 (PC). \ 

(2) ALR 1934 P C5; 147 Ind. Cas. 977; 15 P LT 
115; 66 M LJ 298; 3830 W N 3875; 59 O L J 147; 
(1934) M W N 363; 39 L W708; 61 TA93:6RP C 
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ago as the year 1911 and they show that 
Musammat Jatan herself admitted at the 
time that she had re-married. The muta-. 
tion was sanciioned at first in favour of 
her minor daughter Musammat Parmeshri 
and I cau see no reason why any such 
mutation should have been sanctioned at 
the time if as a matter of fact Musammat 
Jatan had not re-married. The learned 
District Judge relied on some oral evidence 
including that of Dayal Singh to whom 
Musammat Satan was re-married but who 
has now denied the re-marriage. Dayal ` 
Singh is one of the defendants and is evi- 
dently interested in denying the re-mar- 
riage. In my opinion the oral evidencé 
produced is worthless and in any case not 
sufficient to rebut the presumption drising 
from the mutation proceedings referred to 
above. I accordingly accept the appeal 
and restore the decree of the trial Court 
in the plaintiff's favour. The plaintiff will 
get her costs throughout. 


N. Appeal allowed. 
| daa aan | 
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PATNA HIGH COURT. i 

Civil Revision Petition No. 138 of 1936 

December 18, 1936 4 
Fazu ALI AND MADAN, JJ. 
RAMLOCHAN PANDE—PETITIONER 
f VETSUS . 

RAMNARAIN SINGH ~ Orprosıte Party 

Limitation Act (IX of 1908), Sch. I, Art. 64— 
Account stated—Some items statute barred—~Onus 
of proof of validity of settled accounts. 

Where an account has been settled it is imma- 
terial that some of the items were statute barred 
and if it is left in doubt whether all the - items’ 
were so barred if would be for the defendants 
to upset, if they could, fhe validity of the:settl-' 
ed accounts. i 

Where the accounts between the parties 
used to be periodically adjusted and so in support: 
of his case the plaintiff has filed certain accounts of 
the previous years also in the course of the trial, 
it is for the defendant to prove, that the dues 
brought forward from the previous year’s accounts . 
were time-barred and in any case the mere fact 
that some of the items are statute barred can be 
of no avail to him wheré the suit has been brought 
on account stated. Bishun Chand v. Girdhari Lal > 
(L, followed. 


C. R. P. from an order of the ‘Small Cause 
Court Judge of Saran, dated December I], 
1936. ak 

Mr. Ganesh Sharma, for the Petitioner, 

Mr. Phulan Prasad Varma, for the Oppo- 
site Party. . 


Fazl All, J—In. Bishun Chand Y. Gir- 


1937 


dhari Lal (1) the Judicial Committee has 
laid down that Art 64 of the Indian Limi- 
tation Act which deals with suits “on ac- 
counts stated” between the parties applies 
_although the account is not of mutual 
gema, but on the one side, of sams advance- 
ed and interest payable and, on the other 
‘side, of payments made. The account upon 
which the present suit is based is of this 
description and has been accepted as ge- 
nuine by the Court below. 


It appears that the account between the 
parties used to be periodically adjisted 
and soin support of his case the plaintiff 
filed certain accounts of the previous year 
also in the course ofthe trial. Two of these 
accounts purport to bear the thumb mark 
of the defendant but the learned Subordi- 
nate Judge has stated in his judgment 


that as the identity of the thumb mark has - 
. Musammai KANIZ UMMEHANI- PLAINTIF? 


not been proved “the acknowledgment 
of those accounts ‘has not been established.” 
On this view he has held that .the last ac- 
count was nota stated account within the 
‘meaning of Art. 64 and the plaintiff’s claim 
with the exception of Rs. 22-8-0 was barred 
by limitation. I am, however, unable to 
agree with this reasoning. The account 
upon which.the present suit is based in- 
cludes a sum of Rs. 213 which was brought 
forward from the previous year's account 
“as well asthe fresh advances made in the 
course of the year in which the account 
was compiled. On the other side it shows 
various payments made from time to time 
by the defendant and at the end a balance 
is struck which is acknowledged to be cor- 
rect by the defendant. The Judicial Oom- 
. mittee has pointed out that where an ac- 
count has been settled it is immaterial 


that some of the items were statute-barred . 


and that if it is left in doubt whether all 
the items were so barred it would be for 
the defendants to upset, if they could, the 
validity of the settled account. In. this 
case it was clearly for the defendant to 
prove, that the dues brought forward from 
the previous year’s: account were time- 
barred’ and in any case the mere fact that 
some of the items are statute-barred can 
be of no avail to him where the suit: has 
been brought on account stated. ln these 
circumstances I have no hesitation in hold- 


ing that the view taken by the learned. 


Subordinate Judge is wrong and his judg- 
ment and decree must be set aside. I would, 


(1) 56 “A 376: 150 Ind. Cas, 6; AIR 1931 P C 147; 40 
LW 71; 11 O WN 1003; 36 Bom L R 723; 67 M LJ 
110; 38 O W N 961; 59C L J 535; 1934 MW N 186; 
1934 A Li J,623; 6RPO166 PO, > 
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therefore, allow this application, set aside 
the.decree of the Court below and direct 
that a decree te passed in favour of the 
plaintiff with costs throughout fora sum 
of Rs..270, This sum will carry interest 
at the rate of six per cent. per „annum 
from. the date of this decree till realisation. 
Hearing fee will be one gold mohur. 

Madan, J.-I agree. 

XN. Application allowed. 





ALLAHABAD HIGH COURT 
Letters Patent Appeals Nos. 69 and:77 
of 1935 
October 12, 1936 
SULAIMAN, O. J. AND BENNET, J. 
Lala RAM SARUP—DEFENDANT— 

pai 


< — RESPONDENT 

Letters Patent (All. ), cl. 10—Order of Single Judge 
passed in appeal—Appeal, if lies under cl. 10—Civil 
Procedure Code (Act V of 1908), ss. 104,2), 4. 

Unless there is any specific provision to the con- 
trary in the Code of Oivil Procedure, it cannot 
affect any special law or special jurisdiction or 
The 
Letters Patent undoubtedly confers such special 
jurisdiction and power. The provisions of the 
Letters Patent are saved by virtue of s. 4, Civil 
Procedure Code, unless there is specific provision to 
the contrary. Section 104. : 2), Civil Procedure Code 
does not contain any express provision which would 
suggest that the provisions of the Letters Patent 
have been abrogated. Consequently, under cl. 10, 
Letters Patent, an appeal lies from the order of a 
Single Judge passed i in appeal. Piare Lal v. Madan 
Lal (1) and Muhammad Naimul Khan v. Ihsan Ullah 
Khan (2), distinguished. 

L. P. A. against an order of Mr. Fustios 
Allsop, dated April 25, 1935. 


- Mr.-Harbans Sahai, for the Appellant. 
Mr. Mustaq Ahmad, for the Respondent. | 
Judgment.—aA preliminary objection is 

taken to the hearing of this appeal that 
no Letters Patent Appeal lies. In a suit 
for a declaration that certain property was 
not liable to attachment and sale, an in- 
junction was granted by the Court below. 
As the valuation of the suit was more 
than Rs. 50,000, -afirst appeal from order 
was filed in this Court and a learned J udge 
of this Court has modified’ the order for 
injunction. A Letters Patent Appeal has 
been filed from this order. Two points 
are urged: . in the objection. The first is 
that this is a sécond appeal from an order 
passed by the trial Court, and that accord- 
such appeal 
lies; the second is that the order for in- 


is 
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junction is not a judgment and no appeal 
lies under cl. 10, Letters Patent. As re- 
gards the first point, reliance is piaced on 
Piare Lal v. Nand Lal (1), in which case 
it was certainly held that where an order 
had been passed by a Single Judge of 
this Court in an appeal from an order, no 
further appeal under the Letters Patent 
was maintainable. The learned Judge 
thought that the matter was concluded by 
the pronouncement of the Full Bench in 
Muhammad Naimul Khan v. Ihsan Ullah 
Khan (2). With great respect we may 
point out that the point decided by the 
Full Berich was not exactly the same point 
which arose, though it cannot be doubted 
that there were observations in the judg- 
ment suggesting that when an appeal is 
provided in the Code of Civil Procedure, 
there cannot be anther appeal under cl. 10, 
Letters Patent. 

There is, however, one material distinc- 
tion between the provisions of the old Code 
and those of the new Code. In the Code of 
1882 there was no exemption as regards 
any special law that may be in force 
for the time being and the Code of 
Civil Procedure, except as regards certain 
enactments mentioned in s. 4 and other 
similar sections, would supersede all such 
laws. In el. 35 of the Letters Patent, there 
wasa clear provision that the Letters 
Patents are subject to the legislative 
Powers of the Governor-General in Council. 
It - was accordingly thought that the Code 
of Civil Procedure would prevail against 
the provisions of the Letters Patent. In 
the new Code of 1908 there isa special 
provision in s. 4 to the effect that 

“In the absence of any specified provision to the 
contrary, nothing’ in this Code shall be deemed to 
limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power 
conferred, or any special form of procedure pres- 
cribed by or under any other law for the time being 
in force.” 

It follows that unless there is any speci- 
fic provision to the contrary in this Code 
of Civil Procedure, it cannot affect any 
. special law or special jurisdiction or power 
which is conferred on the High Court. The 
Letters Patent undoubtedly confers such 
special jurisdiction and power. It would 
therefore follow that the provisions of the 
Letters Patent are saved by virtue of s. 4, 
unless there is specific provision to the 
contrary. We do not find any specific 
provision in s. 104 showing that that section 


(I) 39, A191; 39 Ind, Cas, 460; A I R 1917 AN. 325; 
AL J46. 
(2) 14 A 296; A W N 1892, 13 (F B). 
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is intended to apply to Letters Patent Appeals 
as well. The opinion expressed by the 
Division Bench in Piare Lals case 
(1) has not been followed in other High 
Courts. It seemsto us that itis not neces- 
sary to refer this pointto a Full Bench 
because of one important circumstance. 
At the time when the case of Piare Lal 
v. Madan Lal (1), was decided, the new 
Code of Civil Precedure had come into 
force and its provisions could be considered 
by the Bench to supersede the provisions 
of the Letters Patent. Thereafter cl. 10, 
Letters Patent, was amended in 1929 when 
a right of appeal has been allowed from 
every judgment of a Single Judge where 
leave is granted. As this latest provision 


-in the Letters Patent has not been su- 


perseded by any provision of the Code of 
Civil Procedure, we think that it must 
prevail. 

It may further be pointed out that s. 104 
(1), Civil Procedure Code, itself provides 
“gave as otherwise expressly provided... 
by any law for the time being in force.” 
Accordingly the prohibition . contained .in 
that sub-section that an appeal shall not 
lie from any other order, would not apply 
toa case where an appeal is provided for 
under the Letters Patent. It may, however, 
be conceded that this saving clause does 
not occur in sub-s. (2),s. 104. But under 
the corresponding s. 588 of the old Code 
where the words were 'orders passed in ap- 


` peal under this section shall be final,” their 


Lordships ofthe Privy Council in Harish 
Chunder Chowdhry v. Kalisundary Debi (3), 
at p. 492*, observed that s. 588,.which 
has the effect of restricting certain appeals, 
dees not apply toa case where the appeal 
is from one of the Judges of the High 
Court to the full Court. Obviously s. 104 
(2), was intended to apply to appeals, 
where allowable, under the Code of Civil 
Procedure. In any case’ s. 104 (<) does 
not contain any express provision which 
would suggest that the provisions of the 
Letters Patent have been abrogated. We 
accordingly hold that under cl. 10, Letters 
Patent, anappeal lies from the order ofa 
Single Judge passed in appeal. It is 
next contended by the learaed Counsel 
for the respondent that permission of the 
Judge was necessary under cl. 10. This 
contention cannot be accepted. Under 
cl. 10 an appeal lies from the judgment of 
a Single Judge of this Court in every case 

(3) 9 C 482; 12 CL R 511;10 I A 4; 4 Sar 407; 7 Int 


Jur, 161(P O) 
*Poge £90 ~E] TT 


1934 


in which the judgment is not passed in the 
exercise of appellate jurisdiction in respect 
of a decree or order made in the exercise 
of appellate jurisdiction by a Court subject 
to the superintendence of the High Court 
that is, not being a second appeal (or, 
Tevision or exercise of power of superin- 
tendence). Where, however, the learned 
Judge has passed an order in the exer- 
cise of appellate jurisdiction in respect 
of a decree or order made in, the exer- 
cise of appellate jurisdiction by a Court 
subject to its superintendence, ô. e. in 
second appeal, the certificate of the 


Judge that the case is afit one for appeal - 


would be necessary: We accordingly over- 
rule this preliminary objection. 

The ‘only point taken in appeal is that 
the trial Court having imposed certain 
conditions before issuing the injunction, 
alearned Judge of this Court hearing the 
appeal was not competent to alier that 
order. This argument is wholly untenable. 
The learned Judge pointed out that in 
one case at least the Court below had 
passed an order without the record being 
before it. He has re-considered the matter 
and come to the conclusion that the 
injunction should be issued unconditional- 
ly. We do not think that this is a fit case 
in which we should interfere in a Letters 
Patent Appeal. The appeal is dismissed 
with costs. SI 

N. Appeal dismissed- 


eaea 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 327 of 1936 
November 26, 1936 
Mir Auman, A. J. O. 

SONA KHAN—C onvior—AppELLANT 


versus 
EMPEROR-—Obppositg Party. 


Criminal Procedure Code (Act V of 1898}, s. 393— 


Sentence of seven years’ imprisonment plus whipping— 
Legality of —Penal Code (Act XLV of 1860), s. 377— 
Sentence for offence under—Whipping—Propriety of 

An order sentencing the accused to imprisonment 
for seven years, and whipping in addition to it, 
is against the provision of s. 393, Criminal Proce- 
dure Code. BANG ai 

The punishment of-whipping in case of bestiality, 
e. g. sodomy ona boy ofeight years, is useful asa 
deterrent. 

Or. A. from ‘an order of the Ist Class 
Magistrate, dated August 25, 1936. 

Mr. Lal Chand, for the Appellant. 

Judgment.—Sona Khan has been con- 
victed by the Additional District Magis- 
trate, Daraban, under s. 377, Indian Penal 


SÒNA KHAN v. EMPEROR (PESH.)- 


655 


Code, and sentenced to Seven years’ 
rigorous imprisonment including three 
months’ solitary confinement, and has also 
been ordered to receive 20 stripes. He 
has presented an appeal to this Court. The 
story. for the prosecution has been given 
by Abdulla, a young boy of eight years. 


. He said that at noon on July 19, 1936, he 


was grazing his goat when the accused 


-turned up and caught hold of him. He 


forcibly. kissed him and then asked him 
to yield to his lust. He refused and the 
accused threw him down on his face and 
committed sodomy on him. He felt a 
burning sensation and then some moisture. 
He cleaned himself with his shirt. The 
accused went away and the complainant ' 
then left for home informing Gula, Muham- 
mad and Wazira on the way that he had 
been scdomized. He informed his mother 
and then his father. His father came to 
the spot and pulled off the loin cloth of 
the accused in revenge. The accused 
apclogised to him and entreated him to 
let him go. The father of the complainant 
then went home and on the following 
morning went out never to return. His 
dead body was found by the Police on the 


- fourth day. The Police came to know of 


the sodomy while investigating the murder 
and an offence was registered and the 
accused sent up. h 

At the trial the doctor definitely stated 
that penetration had taken place. The 
mother said that she was told by her son 
that he had been sodomized; Gula, Wazira 
and Muhammada deposed that they were 
informed.. by the boy when going home 
that a Jat had committed sodomy on him. 
The shirt which was worn by the com- 
plainant was sent to the Chemical Exa- 
Miner and a report was received that it 
was stained with semen and blood. The 
accused denied the charge. Hs said that 
he did not even know the complainant. 
He could not say why he was charged. He 
produced four defence witnesses, namely, 
Dolat “Khan, Mando, Sardar and Allah 
Baksh, who said that on the day of the 
occurrence he was busy with them repair- 
ing a mosque. The three witnesses to whom 
Abdulla complained at once have no enmity 
with the accused. The boy had also no 
cause for falsely implicating him. The 
medical evidénce and the report of the 


. Chemical Examiner corroborate the state- 


ment of the boy. The defence witnesses 
are men of straw and their evidence carries 
no conviction when compared with the 
testimony of those who have appeared on 
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the prosecution side. Moreover, the defence ` Messrs. B. N. Rai and Sarjoo Prasad, for. 


witnesses have not appeared before the the Mukhtear. a ~ 
Police also, For the reasons given above, The Government Advocate, for the Crown. 
I am of opinion that the learned trial .Courtney-Terrell, C. J. In this -case 
Judge has reached a correct conclusion in we have to deal with the. conduct- of a 
convicting the appellant: under s. 377, Mukhtear, D, practising at Gaya. There 
Indian Penal Code, and the conviction is wasa Chamar. family whose holdings -had - 
hereby maintained. As regards punishment, been sold under -a decree of the. Court. 
the learned trial Judge has not been mind- After satisfying the decree-holder's claim 
ful of ihe provisions of s. 393, Criminal there remained a sum vf Rs. 2,000 odd which ' 
Procédure Code, when passing the sentence was in the normal course.of affairs to be 
on the accused. It runs as under :- paid over to the judgment-debtors. Through- 
E R ee eee ed Te reka hy out the litigation: the.Ghamar's family. acted 
shall be punishable with whipping, Bane (a) through its karta, one Bhitan, and had been 
females, (6), males eentenced to death or to trans- represented by a Pleader who has..since 
portation or to penal servitude, or to imprison- retired from the profession. The Mukhtear, 
ment for more than five years ; (c) males whom the D, was acquainted with the Pleader, and in 
poche considers to be more than forty-five iyears of fact resided in the same house with him 
ae la Bs oe hir : hen he 2! all times material-to this inquiry and 
-He could not give whipping. w. wha, Seems to have had ample opportunity for 
was ‘sentencing the. accused to more than a oqyainting himself with the circumstances 
five years’ rigorous imprisonment. In my ofthe family and the circumstances of.the 
- opinion, the punishment of whipping is, in litigation which had given rise -to the sale. 
a ċase of" bestiality of this kind, very use- On January 18; 1934, the karta of the family 
ful asa ‘deterrent and should be main- Bhitan, accompanied by two other mem- 
tained. In..order to legalize the punish- perg ‘of the family, named respectively 
' ment, -I accept the appeal to this extent. Chowthi and Pachan, went to the Pleader 
that I -reduce the sentence of imprison- ang offered to him amukhtearnamah for the 
ment ‘to five years rigorous imprison- purpose of withdrawing the money which 
ment without. solitary confinement. The. was the surplus proceeds that remained in 
accused: shall receive- the 20 stripes a8 nguri The mukhtearnamah which was 


ordered. i a - ù ` given to the mukhtear was signed by Bhitan 
< ; Ord di and it was also signed by Ramautar: and 
Di NE rder accordingly. Tulshi by. the pen of Tuishi and it bore the 


ee i ; | l h thumb impressions, of Chowthi and Pachan 
a OF = ne had accompanied. Phiten. E karta, to 

i . o the mukhtear: it also bore the thumb im- 
PATNA HIGH COURT. - pression of the sixth member of the family 


__. , Special Bench whose name is Munshi. As a matter of 

- Civil Reference No. 1 of 1936 > fact it has ‘since transpired. that the thumb 
December 3, 1936 impression of Munshi and the signatures 
Covrtwgy-Turreil, O. J., MOHAMMAD NooR of Ramautar and.Tulshi by the pen of 
AND JAMES, JJ. Tulshi were in fact false. The mukhtear 


In the matter of aie TANAH OF accepted this vakalatnamah. The falseness 


Legal Practitioners’ Act (XVIII of 187%), s,13— OË One. of ue ane ee a, on the 
Misconduct—Duity to make inquiries to see that~ Signatures ol the three men who did not 
mukhtearnama isin order andis genuine—Failure` ` accompany Bhitan has since become mani- 

i u ake adin Sa will amount to negligence—” fest. The money has in fact not. been with- 

MD bara War nin. i . drawn because, by reason of circumstances 

It is‘very important that mukhtears should make : À . 
inquiries rd see Nhat their mukhtearnamas authoris- Which are not really necessary to detail, the 
ing them to withdraw client's ‘money are in order- mukhtear was soon made aware of the defect 
and genuine, eyen in circumstances where prima inthe mukhtearnamah. The substance of 
facie there are no facts to arouse their suspicion, ` the complaint against the mukhtear is the. 


The fact that there was nothing to arouse his sus- : : - 
picion doesnot absolve him from this duty in cases 2CC¢Piance of this mukhtearnamah without 


of this kind to make a thorough inquiry. and that” due inquiry. No damage has in fact been 

` notwithstanding any possible disadvantagé-.tohim- done to anybody because the defect in the 

self. Even if he has been honest throughout, if he makhtearnumah has since been discovered. 
has fot‘taken this precattion which the Court has N the rul £the High Court ar 

laid down inthe public interest, his conduct will’ Now the rules Ci the Higa Vourt are very 

i - strict and they are the more strict in the case 


„amount to, negligence. y LE 
— [Mukhtear warned] | An i of mukhtearnamahs “and vakalatnamahs for 


i 
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the purpose of withdrawing money. As 


has often been laid down by. this Court the 
responsibility. for the genuineness ‘of tho 


authoriz stion of mukhtears or Vakils asthe ~ 


case may be are of a wholesome character 
and for thé protection of the public. There 
conceivably. may be a certain temptation 
present to the mind of a mukhtear, not to be. 


tao particular in the case of a ‘mukhtears! i, 


namah for the witharawal of money: because 
if he makes himself unpleasant to his clients 
by an acute inquiry his clients may possibli y 
dispense with his services and engage 
somebody else and- in any case the mu kh- 


tear runs the risk that ke may not actually ` 


withdraw the money and may lose the 
standard -remuneraticn for his services, It 
is by reason of this possibility - this possible 
temptation—that the rules: are made parti- 
cularly strict. It is perfectly clear that in 
this case, as has been pointed out by the 
learned Advceate on his behalf, that the 
mukhtear h.d no facts before ` him and no 
circumstances which would normally have 
aroused any suspicion. He was acling un- 
doubtedly on the instructions of the karta; 

he was supported by two members of the 
family and tre erler litigation had been 
carried out on behalf of tLe family through 
the karta. 


nothing to arouse Lis suspicion dces not 


absolve'him from the duly in cases of this ` 


kind to.make 4 thorough inquiry and that 
notwithstanding any possible disadvantage 
to himself: ° It is perfectly clear that the 
mukhted*. has done nothing in respect of 
which this Cour. should make any reflection 
upon his character. His conduct has been 
honest throughout, but he certainly has 
neglected: the precaution which the Court 
has laid down in the publicinterest. In 
the circumstances we see no reason to do 
more than to warn the mukhtear-and tke 
profession generally of the acute import- 
ance of making inquiries to see that their 
mukhtearnamahs are in order even in cir- 
cumstances where prima facie thera are no 
facts to arouse their suspicion. We'do not 
wee fit to make any further. order in the 
matter. 

Mohammad Noor, J.—I agree. 

James, J. -I agree. 


N. “Order accordingly. 
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nature inconsistent. 


- or more cv-existing and inconsistent 


But the fact that there was’ 
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_ ALLAHABAD HIGH COURT 
. First Civil Appeal No. 232 of 1933 — 
September 18, 1958 . 
COLLISTAR AND BAJPAI, JJ. 
- Musammat GALINDO DEVI-— DEPANDANT- 
APPELLANT : 
versus 
SHANTI SWARUP AND OTIERS een 
AND ANOT. 1k — Darsnpant ~ RESPONDENTS 
Specific performancé—Discretion of Court to grant 


.—Lower Court exercising diseretiont -When can be 


interfered with-- Hlection—Essentials of—Appeal— 
New plea-Mized' question of fact and law—Whe-. 
ther can be raised for first time in appeal. i 

Although thé jurisdiction to decree specific p2r- 
formance is discretionary, the jurisdiction of the . 
Court is not to be arbitrarily exsrcised but guided 
by judicial principles. When the discration has 
been exsrcised by the lower Court, bafore a Court of 
Appeal thinks of interfering with that diszretion, 
it whould come to the conclusion that the discratioa 
was exerci:ed by the Oourt bel ow arbitrarily. [pi 
662, ecl. 1.] 

Where different remedial rights arise out of the 
sims facts, the ques:ion wheter ths party aggriév= 
ed is bound to make an elestion dspsaus úpon thah 
circumstances whether the remedies are in, si “thei 
Tha essence of the matter ig? 
that a litigant cannot come before a; ‘Court. of 
Ju.tize ani hava recourse to repugnant’ ‘rémsdies, 


in other words, election is th> choice betwyen tws > 


1emadies, Ab 
‘the sama timsa party may prosecnte £s miny rame- 
dies as he legally has, provided they are consisteat 
and concurent. Gulab Koer v. Badshik Bahadur (3) 
and Bowen v. Mandeville (4), relisd on. [p 654, col. 2y 

When the question taken for the first time in 
appeal i3 a mixed question of fact and law, it should 
not be allowed to be raised. 


F.C. A. from the decision of the Sab- 
Judge, Meerut, dated: June 1, 1933. 


Sir Tej Bahadur Sapru and. Mr. N. C. i. 


Vaish, for the Appellant. 
Messrs S. N: Sin, S. N. Gupta and S. My. 
Husain, for the Respondents. 


Judgment.—This is an appeal” by 
Musammat Gaindo Devi, defendant No. 2, » 


in a suit for specific performance tfa cons- ` 


tract fur sale. The plaintiffs to the suit 
were Shanti Swarup and his two brothers. 
It was alleged in the plaint that Faid 


` Bakhsh, defendant No.1, entered into an 


agreement on his own behalf and on behalt 
of his sist r, Musammat Momina Bibi, for 
the sale of ashopin Ghaziabad for a sum 
of Rs. 8,150. Musammat Momina Bibi had 
46- out ‘ot 173 sihams in the shop and. 


* Farid Baksh had the remaining 127 sihama. 
Out of the sale consideration a sum of 


Rs. 2,167. would be ‘payable to Musammat ` 
and the balance to Farid 
Bakhsh. According to the evidence | 
of the plaintiff Snanti Swarup, the des ' 
fendant [arid Bakhsh was indebted to 


‘ 


- Shanti Swarup and brothers-o on the basis- 
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of three promissory notes} and a notice wes 
given to Farid Bakhsh on June 4%, 1932, 


to pay off the moneys due under the pro- 
missory notes, and in that connection tLe 


deponent had: to go several times to the. 


house of Farid Bakheh, when it was pro- 
posed ihat the shop belonging to him and 
his risler might be purchased by Shanti 
Swarup.. The negotialions were completed 
by July 15, 1932, when Farid Bakhsh.re- 
ceived. a sum of Rs. 100 as earnest money 
for the sale of the shop-in question. It 
was agreed that a saleedeed wou'd be exe- 
` cuted within a few days, and although in 
the Court below there’was some controversy 
as ló the time wilhin which the sale-deed 
“was to be executed, there is no such contro- 
versy before us, and it might be taken 
that the agreement was that within a 
reasonable time the transaction would be 
effected. . ores | 
Farid Bakhsh had tq leave Meerut for 
Cawnpore on or about July 18, and on July 22, 
two-tclegrams were sent by Shanti Swarup 
to Farid Bakhsh, one at Meerut and one 
at Gawnporesdem -nding the completion of 
the: sale-deed.”’ The telegrams were “not 
answeied, and by July.26, 1932, the plaint- 
iffs came to know that Farid Bakhsh was 
negotiating for the: sale of tle shop with 
Bhikan lal, the husband cf Shrimati 
Gaindo Devi, tLe appellant before us, and 
á letter was; therefore, sent to Farid Bakhsh 
reminding him. of the,.contract between 
the plaintifis and himself and warning him 
| thas.the sale should. be ‘completed at an 
“early date. A copy of this notice was.sent 
to Bhikun Lal and Hari Shanker,’ the son. 
of Shrimati Gaindo Devi.. A suit (No. 1096 
of 1932) for the recovery of moneys due 
under the, three promissory notes had 
already been instituted in the Court of the 
Münsif at Meerut on July 12, 1932, and 
in the agreement of sale which wag evi- 
. denced by means ofa letter sent by Farid 
Bakhsh: to one Hargulal Singh, it was men- 
tioned that- Farid Bakhsh wculd take the 
proportionaté price in réspect of his share 
(127 - sthams) ‘after deducting tke costs and 
the amount-of dekt due under the three 
notes: of hand to Lala Shanti: Swarup and 
others in respect whereof Farid Baksh had 
come to know that a_auit had been filed. 
While ‘the suit was pending, when the 
plaintifs came to know that Farid Bakhsh 
was resiling from hig agreement, the 
plaintiffs filed an application on July 28, 
1932 in the suit: on the basis of the pro- 
missory notes for ‘attachment before judg- 


pment of the shop’ in -question, and a great 
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‘agreed that the 
‘1,066 would be received in cash before tke 


deal of discussion has centred round this 


application which we shall consider after we -. 


h.ve narrated the other facts wuich have 
Jed tothe institution 
for specific performance. On August 3, 
1932, Afusammat Momina Bibi cxecuted a 
sale-deed, of her shure of 46 sihams in the 
shop in favour . of Shanti Swarup and 
others and took Rs. 2,167 as her share 
-of the purchase money. On August-.6, 1932 
another notice was sent by. Shanti Swarup 
‘to Farid Bakhsh which 
replied. 
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of tke present suit . 


also was not . 


The claim f r the recovery of mozeyon. | 


the basis of the promissory notes was 


decreed on August 30, 1932, and on Septem- < 


ber 1, 1932, Farid Bakhsh esecutedea sale 


-deed in favour of Musammat Gaindo Devi 


for Rs. 6,600, and left in deposit with 
the vendee a portion of the consideration’ 
money for full payment to Shanti’Swarup 
of the principal and interest and coéts 
due under Suit No 1098 of 1932. It was 
remaining sum of., Rs. 
Before the 


Sub-Registrar by the vendor. 


‘execution of this sale deed, when thé pla‘n- 


tiffs came toknow of the same, atelegram 
was sent.to the Sub Registrar requesting 
him that the purchaser of Shop No. 204, 
Wrighiganj, Ghaziabad, should be infoim- 
ed that Farid Bakhsh, vendor, -had 


cone- 
tracted to sell the sam2 to Shanti Swarup, '. 


and that. a suit was being filed: Over“ and. . 


“above this, an application was given to the 


Sut-Registrar by one Indar Singh on behalf . 
of Shanti Swarup stating the circumstances ~- 


of the contract between Farid Bakhsh and 


Shanti Swarup, and requesting that the :. 


vendee of the property might be informed . 


that he should desist from purchasing it 


and that Sheikh Farid Bakhsh might also . 
be informed that he should refrain from . 


getting it registered. 


The Sub-Registrar . 


informed the parties of the telegram and.. 


the application and made a note to that 


effect in the. endorsement at the back of > 


the sale-deed in favour of Musammat Gaindo 
Devi. A telegram was also 


berl, 1932. As we. mentioned before, 


-Musammat Gaindo Devi is the wife of Bhikan 


Lal andtke mother of Hari Shanker, and 


‘from tke facts which we have given above, 
‘it is clear that Bhikan 
-Shanker were informed on more occasions 
‘than one of the contract of sale between 
Farid Bakhsh and the plaintiffs, and one 


Lal and Hari 


cannot escape the suspicion that the 


sent to the.. 
scribe of this sale-deed requesting him- 
“not to wrile out the sale-deed on Septem- 


= 
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negotiubions of sale were conducted by 
Bhikan Lal and Hari Shanker, and the 
lady’s name was introduced in ih? sale- 
deed so that a defence might be available, 
in casea suit for specific performance was 
instituted that the vendee was a bona fide 
transferee for value without notice of the 
earlier contract. 

The suit has been decreed by the Court 
below, and in appeal before us learned 


Counsel for the appellant has frankly con- . 
ceded thaton the stateof the evidenceit. 


is impossible -to argue that Musammat 
Gaindo Devi was a transferee in good faith 


without notice of the contract of sale in. 


favour. of the plaintiffs, nor has it been 
argued thatthe contract was broken by 
Shanti Swarup himself. It is difficult to 
conceive of any better steps 
were taken by Shanti Swarup in order to 
-protect his .rights and in order to apprise 
the vendor Farid Bakhsh and the possible 
vendees of the earli-r agreement and of 


the desire to abide by the same. The point. 
s:renuously argued . 


which was however 
before us was that the -plaintiffs had de- 
barred taemse'ves from getting the dis- 
cretionary relief in the nature of specific 
performance by reason of their conduct and 
by reason of the fact that they had elected 
to avail themselves of: a ` different 
remedy inconsistent with the 
by way ofa suit for specific performance. 
Tne bar flowing from- tha 


bar by estoppel, and the principles under- 
lying election have been enunciated in a 
number of cases beginning perhaps from. 
what might be considered to be the 
leading cse. in . Benjamin v. Alfred 
George Jardine. (1), but it is equally true, 
as observed in Roweil v. Smith (2), that 
failure to note the true test, whether the 


doctrine of ejection applies or not, 
has'led to so many inconsistent and 
improper references thereto that great 


care must be exercised in tke selection of 


judicial guides in a given circumstance or. 
one will be liable to go astray. In tho. 
present case it is said that in pursuance of. 


the sale-deed-in favour of Musammat 
‘Gaindo Devi, the lady deposited a sum of 
Rs. 4,037-6 Oin Suit No. 1095 of 1932, Lala 
Shanti Swirup v. Hafiz Sheikh Farid 
Bakhsh on November 8, 1932, and this 
amount was ectually withdrawn by the 
plaintiffe towards the end of November be- 


(1) (1882) 7 A 0315; 5; LJ Q B612: 47 L T 238; 
30 wis 893 j q ' " 


(2) 102 NW 1, 
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ifs recognizing 


than what - 


remedy., 


) docirine of' 
eleétion is very muck in-the nature ofa. 
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fore the institulion of the present suit oa. 
November 30, 1932, for specific perform- 
ance, and the argument is that tke plaint- 
tLe validity of tha sĘle- 
deed'in favonr of Musammat Gaindo Devi’ 


elected to withdraw the money deposited . 


by ber, and as such, they are debarred - 
from pursuing ` the remedy by way of’ 
specific performance of contract. As was’ 


- pointed out ia- Gulab. Koer v. . Badshah. 


Bahadur (3) at p. 1216*: 
“Where different remedial rights arisa out ofthe 
same facts, the question whether the party aggrier-* 
ed is bound to make an election depands upon the. 
circumstance: whether the remedies are in their nature , 
inconsisent. The essence of the matter is that a liti-- 
gant: cannot come before a Court of Justice and | 
‘have recourse to repugnant remedie ; in other wordg, ‘: 
election is the choice between two or more co-existing | 
and inconsistent remedies.” Co 

It must at the same time be borne in: 
mind, as was pointed out by Rogers, ©. J.- 
in Bowan v. Mandeville (4) that, 

“A party may prcsccute as many remédies as he, 
legally has, provided they are consistent and con- 
current.” “e KA roe 

The contention, therefore, on behalf of, 
the resp:ndents is that in circumstances . 
like these, where a contract has bees. Ligken ` 
by one of the contracting partiessthe.other- 
party hss a remedy to proceed*either by | 
way of specific performance or to sue for. 
damages, and these are the two remedies that: 
are coexistent, but are alternative and: in-: 
consistent, and if the aggrieved party pro-- 
ceeds to elect one of these two remedies, he | 
cannot be permitted to artail himself of the 
second one at..a later stage. - Election must’ 
be exercised at once, and having been exer-’ 


` cised; it is final and cannot be retracted! 


The submission, theréforé; is that front ts! 
mere fact that the plaintiffs’ withdrew'cer=.° 
tain money deposited by Musammat Gaindo' 
Devi in pursuance of the sale deéd executed: - 
by Farid Bakhsh in her-‘favour, the doc.rine’ 
cf election cannot be said to operate against - 
the suit for specific performance of contract: ` 
Assuming without deciding—let it be clear 
ly understood that we do not propose to‘ 
decide between these two contending argue 
ments—that the doctrine of election could 
be invoked by Musammat Gaindo Devi, we ` 
are of the opinion that ‘the argument-.ig 


` not available to’ the appellant, becausé-of 


the fact that it was never taken in- thé | 
Court below, and further we have nət got 
sufficient materials before us to determine 
this controversial point. The question bae 
fore us, which isthe subject of discussion, 
3)13C WN 1197; 2 Ind. Cas. 39; 
(05 NY 237. sa a 
*Page of 13 0. W N,—[ Ed] ki ess: 


sob 
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is after all a mixed’ question of fact and learned Subordinate Judge we find no men: : 
law.. The plaintiffs in their, plaint stated - tion cf this ‘particular defence, and when 
ihe facts which entitled: them to relief; in the appellant came te draw her grounds . 
para. 13 they stated that; |" 4 < - of appeal for this: Court, no grievance was - 
“The proper ono price oe eS aia made of the fact that. the Co urt below had 
an 0. 15 5. a a. fe endan 0. as . yan 4 * = 
deposited in Ocurt the amount of-decree No. 1096. poets any “Isstte on: the question. of 


of 1934 of the Court of the Munsif of Meerut due C . - . 
to'the plaintif and so Rs. 100 only, which were Tt is true that in grounds Nos. -2 and '3 > 


given to defendant No. 1 as earnest money, should be it is con'ended that the plainiifi's remedy - 
de ýgted irem Rs. 5,983, såle consideration. of specific performance. of his contract. 
They, nowhere said - that the plaintiffs- was no longer available by reason of ihe 
bad withdrawn the money~that was in de- withdrawal cf the decretal amount, but it is 
posit in Court, and it is to be noted that not said that the point was taken in-he-- 
they asserted that defendant No. 1, namely, Court below aud was not adjudicated upon. 
Sheikh“ Farid Bekhsh, had deposited the We are, therefore, of the opinion that it 
money. They did not say that it was Sri- would not be fair to the respondents if - 
mati Gaindo Devi who had deposited the we permit this plea to be taken at this- 
money. In the whole of tke “wiitten stale-. lale stage. The materials for the determira- 
mént filed by Musammat-Gaindo: Devi.there tion of ‘the plea are also not upon- the : 
is no mention of the dcctrine of election; - record.: The most important link in tke.: 
bukit Aspid that it can be spelled out of chain’ is missing. There is n?.dccument - 
path. 22-of- dhe written: statement: That from which we can infer thatthe money . 
paragrayh is,tothe follow ing.elfect:— was withdrawn by the plaintiffs on a parti» - 
“Se ssale deed a Kak e a T Bra cular date, ner do we know the Circum- 
exec We 4 5 ‘ . hy } + r 
oit in “depcsit with. the dotendant for'payment stances under which tLe money was.wilhs 
to the plaintif and other creditors and Es. 1,066 drawn, if it was ‘ever so withdrawn. It is ° 
has been} ad to dete leat No. Ly ee 7 a eae ran that'there is an a ag on: tLe- 
cheque. | amount wich was le! “io deposit for’ ile of the prescnt appeal from which it? 
- f eto the “plaintif has been e ; < ee : R 
cat mite detintant ‘and Pee aad 18 clear that the money was withdrawn by. 
the same frem Court, The plaintiffs’ allegation that, the plaintiffs prior to tLe institution cf tLe - 
they-aie entitled to get the agieement enforced on. present suit. It appears that the defen- - 
payitent of Is, 5,968, the proporticnate price only, is’ dant applied fcr stay of exec ida of the - 
alt gether wrong and groundless.” WM es, ee a ké 
For ahe. first time, therefure, a mention tion with that application filed: an affidavit ` 
of the, withdrawal of thé deposit was made in whichit was stated that the money dè- ;- 
on Kebruaryr13, 1933, and here; toa, it was posited’ by the applicant was withdrawn-: 
not stated that- the mcney was withdrawn by ihe plaintiffs prior to the institution of < 
| Before the institution of the suit. Itisnct the suit, and it is said that.as there’ was’: 
possible'lo say that (his was. a definite plea no denial of this fact in the affidavit filed - 
based on the. doctrine of election. The words on behalf of the plaintifs, it should ke. as- | 
in tke vernacular make it clear that para. 22. sumed that the withdrawal was -admitted: 
ofthe written statement was really a reply The proceedings in connection with which - 
to para. 13 of the plaint, and the defendant the affidavit-was filed were proceedings - 
was. asserting that the plaintifs were not en- for stay- of execution of the decree of' the. 
titled to-obtain specifie performance on pay- Court below and-it was not necessary for 
ment cf Rs. 5,983 only, but on payment of the plaintiffs to affirm or to ‘deny a States | 
Rs. 6,(00, the amount of thesale ccnsideration ment made. in the affidavit filed on behali . 
‘entered in the sale deed of Musammat Gaindo of Musemmat Gaindo Devi. On this fact ; 
Devi,’ who had “paid the entire amount alone, therefore, itis nct possible to base : 
either by means of a cLequein favour of a definite finding that the mcney was with- ~ 
“arid Bakhsh or by. means of deposit in drawn by tke plaintiffs before the institu- 
Court. lo the credit of the plaintiffs. That tion-of the present suit. Be ee Pee 
this isso is further evident frcm the fuct The position was appreciated by learned * 
that. no issue ..was struck in. the Court Counsel for the appellant and he, therefore, . 
below on this point, and it is difficult to sought permission to file additional , evi, 
believe that if the defendant insisted on dence in appeal, and in the alternative - 
- ayiiling herself of this p:ea she would not prayed that we. should remit an issue “to: 
have protested -against the’ iesues that the Court below for the determination of 
weie actually struck in ihe case. Through- the point after taking evidence that might » 
gut the whole of the- judgment of the be relevant to the issue. We are of the 
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-opinion, that it would not’ be fair to adopt 
either of the two methods,’suggested by 
learned Counsel for the appellant. It is 
really late in the day for such a course to 
“be taken in appeal: Tt ‘is then said that 
_on another point there is sufficient’ mate- 
tial on the record and ‘that we should 


come to the conclision that the plaintiffs - 


have disentitled themselves from the re- 
_lief’ Glaimed, and our. attention is drawn 
to. the application of July 28, -1932, when 
the plaintiffs applied for attachment, of 
the disputed shop in connection with suit 
: NG. 1096 of 1932. The argument is that 
-this conduct of the plaintiffs makes it clear 
‘that they did not wish to avail themselves 
of the remedy by specific performance be- 
„caise they sought to attach the property, 
as the property of their jadgment: debtor, 
‘capable of being sold in execution of such 
decree as might be passed in the suit. The 
case in the Court below was not approached 
from this point of view, because all that 
_the learned Subordinate Judge observes on 
“this point is that it was obviously to safe- 
: guard 
were forced to make that application and 
not.by way of the breach of contract, 

The application was invoked in the Court 
below as a piece of evidence to prove that 
the plaintiffs themselves and not the defen- 
dant Farid Bakhsh had broken the con- 
tract. Before us the contention is that the 
‘applicaticn should be interpreted as imp'y- 
ing Chat the plaintiffs no longer intended to 
avdil'themselves of the right of specific per- 
formance. In the application the ‘contract 
-of sale with the plaintiffs is distinctly men- 
-tioned, and it is said that the plaintiffs 
had come to know that the defendant in 
order to evade payment of the amount 
‘claimed was making great haste in selling 
the house to’ Bhikhan Lal Hari Shankar, 
Commission Agents cf Ghaziabad. - 

-Tt is true. that there is no mention of 
the . fact that the plaintiffs intended to 
bring a suit for specific performance, but 
itis equally 


that right. The plaintiffs might very well 
have thought that the best way by which the 
‘defendant. Farid Bakhsh could be prevent- 
ed from selling ihe. property to another was 
by. attaching the property before judgment, 
and t'en undere. 64, Civil Procedure Code, 
a private transfer of the properly attached 
would be void as against all claims en- 
forceable under the attachment. It might 
als) be a sert of lever to induce the 
defendant Farid Bakhsh to sell the prop- 
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with. the plaintiffs, 


their interest that the plaintiffs. 


“know that soon afer, t, 


_judicial principles. 


true that there isno mention | 
of -the fact that ihe plaintiffs had waived- 


00 
fo the -plaintifs according. 62. the 


erty. t 
and indeed Farid Bakhsh did 


contract; é l ; 
understand that application in that light. 


‘In para. 4ofthe reply to` the application 


-after the contract of sale 
the plaintiffs resiled 
from ihe contract and the defendant was, 
therefore, compelled ‘to negotiate els2 bere 
and such negotiations were nearing com- 
pletion, and in para. 5 it is stated: that 
the plaintiff, simply in order to exercise 
undue pressure onthe defendant, has in- 
stituted the suit and has applied for at- 
tachment before judgment. Be that .as it 
may, itis impossible to give effect to the 
doctrine of: election on the basis of sucha 
slender foundation. Even after this appli- 
cation of July 28, 1932, the plaintiffs went 
on asserting their. rights up till September 
1, 1932, when the sale was executed by. 
Farid Bakhsh in favour of Musammat 
Gaindo Devi by sending a notice to, Farid 


he ‘says that 


“Bakhsh cn August 6, 1932, a telegram to 


the scribe of the sale-deed in, favour of 
Musammat Gaindo Devi on September 1, 
1932, and- another telegram and applica- 
tion ‘to the Sub-Registrar on: the same ‘date 
atd all this is ine insistent with “the: view 
that on July 28,1932, the plaintiffs had ` 


-given up the idea of instituting a -suit-for 


-performance ; and we further 
e; on Novem- 
ber 30, 1932, the suit was actually filed.: : 

Finally, itis argued that the jurisdiction 
to decree specific perform nce is discre- 
timary, and. the Court is not bound to 
grant such relief merely because it is law- 
ful-to do so, but it must be. understood 
that the discretion of the Court is not to 
be arbitrarily exercised but guided by 
We fail to sea. what 
invoked jn order 


specific 


judicial principles can be 


-to refuse a decree for specific perform ince. 


Our attention was also drawn to s. 2i, cl. (Cis 
Specific Relief Act, but, as stated before, 
we have come’ to the conclusion ihat the 
plaintifis had not already chosen a difer- 


“ent remedy and obtained satisfaction ‘for 
the alleged breach of contract. They were: 


making frantic efforts for the preservation 
of their rights. It is‘also not possible fo 
say that anv other relief can be given ‘to 
the plaintiffs in lieu of the relief claimed 
for. The explangtion te s. 12, Specific telief 
Act, makes ‘it ‘clear that, unless and until 
the contrary is proved, the Court shall 
presume that the breach .of 4 contract’ to 
transfer immovable property cannot be ade- 
quately relieved by-compensation in money. 
The.diseretion to grant this specific 1elief 


‘fering wih 
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wes granted by the Court below and 
before a Court f Appeal thinks of intet- 
that discretion, it should 


. come to tke conclusion that tke discretion 
“was exercised by the Court below arbi- 


trarily. We are furtter of the opinion that 


.this'was quite a ft case on the materials on 


the record in which a decree for specific 


. performance ought to have been granted. 


For the reasons given above, we dismiss 
this appeal with costs. | 
N. Appeal dismissed. 


pn 


LAHORE HIGH COURT. 
First Civil Appeal No. 1512 of 1932 
January 2, 1925 
Monroz AND CURRIE, JJ. 
HARDIT DAS— APPELLANT 
KA . versus fs 
GURDIT SINGH AND OTAERS— OBJECTORS— 
2 RESPONDENTA : 
Sikh Gurdwaras Act (VITI of 1925), ss. 7 (D, 16 


_ (2 (iii)\—Institution, when can be declared Sikh 


Gurdwara—Essentials, stated—Mere recitation . of 


` Granth Sahib, if suffictent—No proof that institu- 
` tion was‘ established by Sikhs for public worship— 
.Co'lege of Udasi Fakirs—Held, institution could not 


be declared a Sikh Gurdwara. 
To declare a-place a Sikh Gurdwara under 
e. 16(2) (iit, Sikh Gurdwaras Act, it-is neces- 


- sary to prove that the institution was (a) estal- 


lished for use by Sikhs for the purpcse of public 


. worship and (b) that. it was used for such wor- 


' ship by 


ikhs before and at tne time of the 


` presentatich of the petition under sub-s. (1) of 


. Das (1), 1elied ọn. 


s. 7 and thetmere recitation cf the Granth Salib does, 
not in itself convert an institution into a Sikh 
Gurdwara, There is no provision in the Act that 
raises any Presumption -that because the ` present 
form of worship is Sikh, it must be held that the 
Sikh form of worship has been in vogue from the 
foundation of the institution. Arjan Singh v Indar 
Ambalam v. Bathe (2),- distingu- 
ished; ` = 

Where it has not been proved that the institu- 


. tion wes established fcr use by Sikhs for the pur- 


pose of public worship and the evidence points 


_ rather to the fact that the institution was a college 


of Udasi Fakirs consisting of a Guru and his chelas, 
travellers and Fakirs were fed at the langar and the 
Granth S.hib was retd, the institution cannot be 


. held to be a Sikh Gurdwara. 


F. 0. A. fram the decree of the Sikh. 
Gurdwaras Tribanzl, Lahore, dated August 
a; 1932. ` ge i | 

Messrs. G. R. Khanna and Bhagat Singh, 
for the Appellant‘. i 

Messrs. J. L. Kapur, R. C. Manchanda 
and Gurrharan Singh, tor the Respondente. 

Currie, J.— This appeal has been pre- 
ferred against the decisicn by a majority 
of the Sikh Gurdwaras Tribunal tbat an 


institution at Pakkowal, in the Ludhiana ` 


District, should be declared a Sikh Gur- 
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“place of residence. e 
‘addition to his predecesror's 


- for.’ publie 
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dwara, The apreil has been brought by 
Mahant Hardit Das whose petition, under 
s. 8, Sikh Gurdwaras Act, has been dis- 
missed by the ahove decision. 

The petiticner’s case was that the in- 


stitution was a dera of Udasi Fakirs, which 


had been founded 200 years back by a 
spiritual ancestor, Dasondhi Das, as his 
i He claimcd that in 
smadhs in 
the dera, there were pictures of Baba 
Sri Chand and Gola Sahib; which- were 
worshipped. : 

The objector’s case was that the insti- 


tution had teen established by Sikh 


zemindars in ihe eighteenth century, that 
they brought in Dasondhi Das frem another 
village and settled him in the institution. 
It was furiher alleged that the present 
mahani was appoinled by the panchayat 
and the lambardars, and that the inhabi- 
tants of the village were fully entitled 
to remove him. ‘It was contended’ that 
the object of the worship was the Granth 
Sahib and that the institution was used 
worship by the Sikks of the 
village. Thus, it was urged that (Le institu- 
tion was a Sikh Gurdwara uncer the. pro- 
visions of s. 16 (2) Git, Sikh Gurdwaras 
Act. i . 

The learned President. summariscd his 
firdings under six Lends at p. 41 of: the 
paner:book. He heli: | 

‘Yay The institution was founded and endowed 
by the trroprietora of village Pakhowal who are Sikhs, 


-They brcught Das:ndhi Das who was a Chela of 


Mshant at Heran and placed him in charge of the 


_ institution.” 


“(b) The proprietors of the village have exercised 
control in the matter of appointment cf the Mahants 
when occasion required it.” 

“(c) From the statements made by Mahant 
Bishen Des and, the village proprietors in 1850, 
it appears that the two prominent features of the 
institution were the regular recital of the Granth 
Fahib and the feeding of Fakirs and travellers, 
The- reference to the recital of Grunth.Sahib in- 


, dicates that it was a publice ceremenial recital 
which is, in essence, the Sikh form of public 
worship.” ? ime 


~- “(d Dharamsalas in this province are general- 
lv arily religicus and partly charitable in their 
character and the evidence on the record showe 
that the present institution was of this type." 

“(ey In view of the proved fact that Sikh -fonr 
of public worship has been in vogue in the in 
stitution at least sirce 1850, it may be presumed 
in the absence of any evidence to the contrary 


“that the same form of wership prevailed since the 


foundation of the institution ” 

“(fı The petitioner alleged that a_pictuie of Babe 
S1i Chand, the Gola Sahib, and the smadhs were 
the cbjects of worship in the ingtituticn, but he 
failed to prove the allegations.” 

_ It will be convenient to examine these 
findings seriatim: ik 
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As regards tke origin of the institution, 
‘it appears fr m'.a. statement of ishen- 
Das made in 1850, that the zemindars of 

- the village Pakhowal, in which. were then 
included the-villages of Kaila aud Dkalian, 
-invited Dasondhi Das ‘of village Heran. 
' According to 


the zemindars built a dhardmsala -for the 


comfort of Fakirs and Sadhs, gave the land- 


as a muafi for the food expenses of Fakirs. 
“and got its revenue remitted by Rai Ahmad. 
In the muaf inquiry, a patta from Rai 
: Mohammad of Raikot was produced, Ex. P-6, 
~ but this was considered by. the officer cen- 
-ducting the inquiry to be probably spurious 


- and no great weight attaches to it: There. 


can, however, be no doubt that, as alleged, 
the original grant of revenue ` was made 
‘by one of the Rais of Raikot, who were 
then the rulers of this tract: Though’ the 
“ present . proprietors of ‘village Pakhowal 


“are now mainly Sikhs; it does not neces-- 


sarily ‘follow, that the proprietors who in- 


troduced Dasondhi 
of the 18th. century—at least 100 years 


‘ before the earliest statement made in the’ 
case when this part of the country was- 
under Muhammadan rvle—were themselves , 


strictly orthodox Sikhs. 
“As regards the second 
appointment of the Mahant of this ins‘i- 
tution, it is clear: that thr .ughout, 
office has devoived from Guru to chela 
the Guru, in his lifetime, n minating his 
_ stecessor generally from among his cheias. 
At the time of the succession of the present 
Mahant Hardit Das there appears to have 
been some dispute.. His brother, Gurdit 
Das, was the. senior chela, and wuld nor- 
mally have succeeded, but pre-deceased 
his Guru Moti 
decessors had been celibate, Hardit Das 
had a wife; and it is clear that this gave 
rise to apprehension. in the minds of the 
‘ other chelas and Hardit Das had to execute 
the agreement,: Ex. O-13, dated March 11, 
1904, in which, after reciting that he had 
been unanimously appointed Mahant by 
‘the chelas of Mahant Moti Ram and the 
-lambardars and members ofthe panchayat 
of Pakhowal, he yndertook to give up the 


“woman. he had married by karewa and to | 


‘provide the other chelas, with food and 
: clothing, and that if he appointed a new 
chela, he should not be from amongst his 
near collaterals. In tke event of a breach 
of these conditions, . he authorised the 
panchayat and tke lambardays to turn 
him out of the dera and appoink another 


-Mahant. Jt is obvious that this: agreement 


this statement, Ex. 0-14,” 


Das about the middle | 


question, vig:, the’ 


the - 


Ram. Though all his pre-. 
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regarding ths maintenance of. any form 
Had 


“In the larger institutions.of this sort, ths Sadh 
and his chelas make up a college, ths formet being 
called the Guru or father of tha chelas ind the 
Mahant of the institution.” ee ee 

. It appears to me thatthe present insti- 
tuiion is of the type described’ in’ ‘this 
passige. It is cleir that there have always 
been a number of Fakirs in this institution 
with which is connezted another iastibution, 
that at Awan Lobana in the Sheikhupara 
District, both thé iastitutions hing bhen 
under one and the same Mahant throughout. 


“Jt is significant that the institution bis 


throughout been described as a dera; a 
term freqiently associated with Udasi in- 
stitutions, and that it has never been des- 
cribed as a Gurdwara. Taere ia nothing 


‘in ‘the account of the foundation of the 


institution to show that it was founded 
for any purpose other than the entertain- 
mant of Fakirs and S.dhs. It is not till 
1850 that there is any evidence to show any 
connection wilh Sikh worship. In the in- 
quiry. conducted in 1850 by Munshi Mehtab 
Singh, Deputy Collectér, Bishen - Das is 
described as a Fakir Nanakshahi,..and his 


‘occupation as. Granth kiwani. - He further 


stated that 25 Fakirs and- some three or 
four Jabourers lived permanently at the 
dharmasala, and five.to ten trave.lers cams 
there every day and were supplied with 


‘food. The Granth was recited enda Granth 
-was always kep: open thre. This state- 


ment was made oa Ju'y 20, 1859. It is 
“AY 15 Lah. 247; A'I R 1934.Lah. 13; 151 Ind. Cas, 
1005; 36 P L R 458; 7 R L 237. Ne . 


re 


’ significant that in statements made both by 


= the’ patwarit end the lambardars on April 6, 
: .1550,-a clear reference was mada to tke 
< presence of thaka's in the institution,’ it 


teing stated by both the patwart and the 
lambardars that some of the income was, 


:. Spent on the bal bhog of the thakars, in. 
addition to feeding the Fakirs. 
-only when they were . called’ again, two 


It was 


days later, before the Deputy Superiaten- 


dent, Munshi Mehtab Singh, that they stated 


that they had mentioned thakars ‘by mistake 


. and that in reality they read the Granth, 


‚and worshipped the same. 


‘From this it is 
apparent, that at that time it is doubtful. 
cwhetter there was any pubtic: worship of - 
‘the Granth Sahib,-as it is ‘incoacéivable 


"that, ‘if there had been, the lambardars 


would have made no. mention of it until 
they were questioned on the second occasion 


< by Munshi Mehtab Singh.. 


As regards the fifth ‘finding: in any case,. 


- evén if, we-accept the conclusion that there 


was public worship by Sikks in 1551, there 


` 48 no ground for assuming that there was 
` such. worship 100 years previsusiy at the 


time of the foundation of the institution. 
I do not think tbat is can. be presumed, 


-.as was done by the Jearned President, that 


„i$ Tight be presumed, 


.+the proprietors of the village being Sikk, 
. the place was used for public worship by 
, Sikhs. 
-in Sikh -villages, ‘which have been held to 
“he Udasi institutions and not Sikh Gur- 


There are manv erses of institutions 


dwaras: The second p.e3sumption raised by 
the learned President was that where the 


Sikk Zotm. of - public worship had been in 


vogue in an institution at least since 1850, : 
in the absence of 
any evidence to the. contrary, that the 


. Game form. of worship prevailed since the 


fotndation of the insifution. This view 


“ Was apparently influenced by the ruling 


. Teported as Ambalam: v. Bathe (2). But, 


‘in the present case there is no sous 
for raising such a presumption. ' It has 


“ been heid in Arjan Singh v. Tadas. Das 


a) and in other cases that the mere. re- 
Citation of tLe Granth Sahib. does rot in 
itself” convert an institution into a Sikh 
Gurdwara. In the present case we know 
that, He snadhs are'a prominent feature 
of thé” insti'ntion, though the worship of 
‘Gola Sahib ard the murti of Baba Sri 


Chand, has not been proved. There is no 
. pr-vision, ‘as farias: I am aware, 
Sikh .Gurdwaras’ “AGE ‘that raises any pre- 


in the 


sümpii n, thas bee: 


42 38 M118, 13 Ind, 
MW N 152, 


sé the present form 
£3 21M L J 630; paai, 


ey Bs. 
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of worship. is Sikh, it must be held that 
thé Sikh form of worship. has been in vogue 
frem the foundation of the inatitutions' - 

. To declare a place á Sikh Gurdwara 
‘under s. 16° (1) (iii), ib is necessary ‘to 
prove that ihe institution was (a) estab- 
lished fcr use by Sikbs for the purpose 
‘of puhlic worship, and (b) that it was used 
for such worship by Sikhs before and: at 
the’ time of the presentation of the peti- 
tion under subs. (1) of s. 7 In the 
present case it appears to methat it has 
not been proved that the ins'itutien was 
establisked’ for use bv Sikhsfor tke pur- 
pose of. public worship. The evidence . 
points rather to the ‘fact that the institu- 
4ion was a college of Udasi Fakirs con- - 
sisting of a Guru and his chelas; travellers ` 
and Fakirs were fed at the langar and the 
Granth Sahib was read. It is in fact an 
institution very similar. tn that at Latala 
dealt with in Arjan Singh v. Indar Das 
(1). I would, therefore hold that the in- 
stitution is not a Sikh Gurdwara. I would 
accept the appeal with costs and grant 
the’ petitioner a decree declaring that, the’ 
dera at Pakhowal is not aSikh Gurdwara. 


Monroe, J.--I agree. 


N. Appeal allowed. 


1 





f BOMBAY HIGH COURT . 
Original Civil Jurisdic ion Appeal No. 48 of 
1935 and Sunit No. 61 of 1935. - 
September 16, 1936 
“RRAUMONT, C. J. AND RANGNGKAR, Je : 
NEMICHAND UTTAMOHAND—° | 
DEFENDANT — APPELLANT , Loy 
versus ` Do 
CHATURBHUJ DAMJI— PLAINTIFR— 


“Respondent. 

Limitation Act (IX of 1908),-ss. , 12 (2), 5 ‘Time 
requisite “, meaning of- Judgment on` July 3l— 

Draft of order sent on August 2,.to appellant for 
approval—Appiication to Prothonotary for settling 
order on , Augist 16—Appellant doing nothing be~- 
tween Ind and 16th August—Copy issued on Septem- - 
ber 10 - Appeal on September 28--Delay, if can bė 
excused—~Practice of Bymbay High: Court—Date of 
decree is date on which judgmentwas- pronounced.: 

“The time requisite” does not. mean the time 
actually taken in obtaining a copy of the decree; buh 
means the time properly required for such purpose, 
and does not include time taken unreasonably by 
the appellant. ‘In, applying s. 12 (2), Limitation” ‘Atty 
the Court ‘has to consider whether the appellant: hés, 
exercised reasonable and proper diligence i in. „obtain-, 
ing a copy of the order. - r 

A judgment was delivered on “July » 31, a ‘draft’ 
of the order was sent to the appellant by.the decree’ 
tolder for approval on August ?. The draft was. 
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` not “approved ‘and the decree-holder sent a reminder. 


fo-the appellint on August 15. Next day tha decree~’ 
holder applied to the Frothonotary to'fix an appoint- 
ment for settling the order. On ', August 26, there 


; “was an appointment and the order was settled. The 


copy was actually issued on September 10 and cn. 


- -28th an appeal was filed : - 
-. -~ Held, that the delay, under s. 12° (2, was reason- 


` alwavg been to date the decree as 


-i Beaumont, GC. J.—In this 
. preliminary objection 


able, which, according,to the practice of the Bombay . 
High Court was excusable under s. 5, though in 
future “if would not be excused. Pramatha Nath? 
Roy v. Lee (1), followed. 

The practice in the Bombay High Court has 
on the day on 
which judgment is pronounced, and not on the day 
on- which the decree is settled, and under An 151, 
Limitation Act, time runs frcm the date ofthe dec- 
ree. - : 

_ Messrs. Jamshed Kanga, J. S. Khergam- 
vala and K. S. Shavakshah, for the Ap- 
pellant. | ney: 

“Messrs. K. M. Munshi and R. J.. Kolah, 


for the Respondent. - 
appeal a 
is taken that the 
‘appeal is out of time. Tke relevant dates 
are {hat the jadgment appealed from was 


` given on July 31, 1935, and the present 


. appellant applied on the same day to the ` 


Prothonotary for a certified copy of the 
order. On August 2, the -respondent, in 
whose favour the orderhad been made, sent- 
a draft of the order to the appellant for 
approval. The appellant did not approve’ 
tbe draft, end on August 15, the respondent. 
sent a reminder. to the appellant. Cn the 
16th the respendent applied under r. 268 


of the High Court Rules to the Prothohot- , 


`: ary to fix an appointment fcr settling the 


order: On August 26, there was an appoint- 


. menut by the Prothonotary. at which the 


partiés appeared, ‘and the order was'settled. | 


The copy order was actually issued ` by tke 
Prothonotary on September 10, and the ap-. 


peal was filed on September 28 So that the, 
- time. for appeal being 20 days, the appeal 
“was filed in time if the stariing point be. 
. the date on'which the decrec. was finally 


settled. But the practice in this Court has 


` not on the day cn+which tke decree is: 


ee 


. the. order is 
_ impossible to draft a memorandum of ap- 
peal withcut having the formal order åp- . 


settled, and under Art. 151, Limitaticn, 


Act, time runs fromthe date (f the decree. _ 


It. is of -course ‘clear that in cases where 
complicated it might be 


pealed -from in front of Counsel, and, 


HsLUMAN SAT 1. MOTIUARI'MUNIOIPALITY (PAT) . 


always been to date the decree as on the _ 
day on which judgment is pronounced; and , 
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obtaining. a copy of the decree appealed 
from shall’ be excluded. It- has, I think, 
generally been the practice in this Court - 
to ssume- that.under tLat section: there is 
excluded’ the whole period taken in obtain- 
_ing a copy of the decree. - But- it is neces 
-sary tn point out that according to: the rul- 
ing of. the Privy Council in Promatha: Nath 
Roy v. Lee. (1) “the time requisite”, does 
“met mean: the time actually taken in obtein- 
ing acopy..of the decree, but means. ithe 
time properly required for such- purpose, 
and does not include time taken unreason- 
ably by the appellant. : AAN 
In applyings. 12 (2) the Court has to 
consider whether-the appellant has exercis- 
ed reasonable and proper diligence in 
obtaining a copy of the order. In this 
case the appellant was certainly guilty of a 
certain amount of unnecessary. delay. - Bet- 
ween August 2 and 1f,.he did nothing, and 
that period was 'wasted.: His excuse is that 
his clients -live at Dhulia, some distance 
from Bombay, and that he could not approve 
the order without their instructions, -bub 
the managing clerk, who has made. an 
affidavit, does not say that the copy.of the 
draft. wes sent to the cjier{s, or-that-any 
.effo:t-wes made to obtain their instructions. 
However in view cf the practice which Las 
prevailed up to ncw, we think that the 
appellant had sufficient cause for the delay, 
andithat we can, therefore, excuse it under 
e 53 Limitation Act, -and that course “we 
propsse to adopt. But now that. the. point 
has been raised, attorneys‘must not assume 
that the whole time actually occupied in 
. precuring: the copy of the decree to.be ap+ 
pealed.from will be allowed under s. 12 2), 
or ihat in future, we shall be prepared to 
excuse. delay unders~ 5. 
Rangnekar. J.—-I agree with the judg- 
ment, just delivered on the first preliminary 
point; (The rest of the judgment is not 


a- material for purposes of this report.) _. 


ADy A a i „Order accordinglu. 

(1) 68 Ind, Cas. 900; A IR 1922 PC 35?, 3LM G 
T 193:4. UP LR (P ©) 103; 483M L I 765; 27 0 
"W N 156; 


, PATNA HIGH COURT 
Criminal Revision Petition No. 537 
; January 5, 1937 
` Aaarwata, Je 


‘of 1936 


and. =, HALUMAN SAH=Prritionge. . 

presumably to get over thet.dificulty it is; ; sprees * se 

provided ins. 12.(2), Limitation Acf, that, Tur MOTIHMARI MUNICIPALITY © 

. in computing the period of limitation pres- | .-Opposrte Party < 
-ctibed for an appeal, the time requisite for ` Criminal.’ trial—Sentence—Fine in respect o 
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offence not yet committed—Whether can be imposed. 


~—Bihar and Orissa Municipal Act (VII of 1922), 
‘ss. 197, 203—Conviction under—Sentence imposing 


~. fine for every day encroachment is not removed— 


Legality of. g 

A fine in respect of an offence which has not 
yet taken place cannot be imposed in anticipation 
of the commission of offence. Consequently, when a. 
person is convicted under s. 197, read with ‘s, 203, 
Bihar and Orissa Municipal Act, he cannot be ser- 
_tenced to pay a fine for every day until removal of 


"encroachment, in respect of an offence which had 


-not been committed at the date of the order. 


Cr. R. P. against an order of the Dis- 
trict Magistrate of Champaran, dated, 
September 7, 1936, affirming that of the 
Honorary Magistrate, Motihari, dated July 
14, 1936. 

„Mr. K. P. Upadhaya, for the Peti- 
tioner. 

Mr. B. P. Sinha, for the Opposite Party. 

Judgment.—Tke petitioner has been 
ccnvicted, under s. 197 read with s. 203 of 
tke Bihar and. Orissa Municipal Act, the 
allegation against him being tbat he erect- 
ed some huts on a portion of land belong- 
ing to the Municipality. He was given 
notice to vacate the land by-the end of 
December 1935, but failed todo so. The 
learned Hon: rary Magistrate who ‘ried him 
sentenced the petitioner toa fine of Rs. 15 
and directed Lim to remove the huts within 
one month from the date of the Megis- 
trate’s order, and furiher went on lo direct 
that failing to comply with tle order re- 
gerd ng the yemcval cf the buis. the peti- 
tioner wes to pay afne of Re. 1 per day 
until the encroachmert wes removed. This 
order was upkeld on appeal. A learned 
Judge of this Court directed a Rule to issue 
with regard to the legality of the sen‘ence. 

Ic has been held in a series of cases that 


a finein respect of an offence which has. 
nct yet taken place cannot be imposed in- 


anticipation of the commission of offence, 
That is precisely what the 
Magistrate hes done in the present 
case by directing the petiliorer .to pay a 
fine of Re. 1a day after the expiry of one 
month from his order ifthe hut has not 
been removed by that time. The learned 
Government Pleader points out that under 
s. 203 of the Act it. was competent for the 
Magistrate to imp:se a daily fine. This, 
however, isin respect of an offence which. 
has already taken place, that is to say, it 


was open to the Conrt to impose a daily fine- 


from the da‘e when the petitioner failed to 
ecmply wih the Municipal order directing 
him 10 vacate the land. The learned Magis- 
irate, however, did not apparently see fit: 
to impose’ that fine but has imposed afne 


P. A PLRADER, BANSI T. JUDGES, RIGH court (ALL) 


_ lised, it will be refunded. 


. Appeal to Privy Council—Considerations— 


- order as falling under s. 109 <c), 


-matter of course, but can 


Allahabad High Court (3°, 


Jearned. 
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in respect of an offence which had not been 
committed at the date of the order. 

The order directing ‘the petitioner to 
pay a fine of Re. 1 a day till the encroach» 
ment is removed is, therefore; set aside and 
if any part of this daily fine has been rea- 


N. Order set aside. 


——— 


h ALLAHABAD HIGH COURT 
“Privy Council Appeal No. 17 of 1936 
September 17, 1936 ; 
SULAIMAN, C. J. AND BAJPAI, d. | 
P., a PLEADER, BANSI— APPLICANT 
` 1ersus l 

JUDGES or Tue HIGH COURT oF 
ALLAHABAD—Oppositg PARTIES : 
. Legal practitioner — Dismissal for _misconduct— 
ase, if 
to be treated as one under s. 109 (c), Civil Procedure 
Code (Act V of 1908)—Practice of Allahabad High 

Court—Held, leave.to appeal should be granted. 
When an order striking off the name of a 
Pleadzr from the roll of Pleaders on the ground 
of misconduct, has been made, the practice of 
the Allahabad lligh Court has keen to treat the 
Civil Procedure 
Code although the Calcutta and Patna High 
Courts have taken a different view. The carti- 


ficate of leave to appeal is not to be as a 
be granted where the 


case is otherwise a fit one for appeal to His Majesty 
in Council. Ashrafi Lal v. Judges of Allahabad 
High Court (1), T. C A. Anandalawan v. Judges of 
Madras [igh Court (2), Bahadur Lal v. Judges of 
Shiva Narain v Judges 
o? Allahabad HighCourt (4, and Banarst Prasad v. 
Kasli Krishen Narain (5), 10lied on. Dethi Cloth 
& General Mills Co, Ltd. v. Income tax Commis- 
sioner, Delhi (8), referred to. É 

Where in an appeal from an order striking off 
the nemacf a. Pleader - fromthe roll of Pleaders, 
the point indispute was naturally not measurable 
by money and it was of great private importance 
to the applicant and there were somè points of law 
raised in the case: ' : 

Held, that the casə could be certified. under s. 109 
(e) asa fit ons for appeal to. the Privy Council, 
Banarsi Prasad v. Kashi Krishen Narain (5), 
followed. 


Mr. B. S. Darbari, for the Applicant. 
Mr Muhammad Ismail, for the Opposite 
Parties. : wks 


-Order.—This is an application for leave 
to appealto His Majesty in Council from 
an order of a Bench of this Court striking 
off the name of the applicant who is a 
Pleader from the roll of the Pleaders on 
the ground of miszondnct, Although the 
Ca cutta and Patna High Courts have taken 
a different view, it his been the practice. 
in this Court to treat such orders as falling 
under s. 109 (e), Civil Procedure Code. 
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The case in Asharfi Lal v. Judges of .Allah- 
abad „High Court (1), was a case ofa 
‘Pleader who had been suspended from prac- 
tice for four years. Leave to appeal to 
‘His Majesty in Council was allowed and 
‘nd objection was taken before their Lord- 
ships „that the order allowing such leave 
' was illegal. Indeed their Lordships actually 
accepted the appeal and set aside the order 

of the High Court in that case. Againin T, C. 
A. Anandalawan v. Judges of the Madras 
High Court (2),a Vakil had been gtruck 
off. the roll of Vakils. Their Lordships ac- 
cepted the appealand set aside the order 
of the High Court. In both these cases 
the practitioners concerned were governed 
by the Legal Practitioners’ Act and not the 
Bar ‘Councils Act. As regards Advocates, 
there have been two recent decisions of 
‘this Court that an appeal lies: see Baha- 
‘dur Tal v. Judges of Allahabad High 
Court (3}and Shiva Narain v. Judges of 
Allahabad High Court (4). In the latter 
case it was pointed out by this High 
‘Court that the Calcutta and the Patna 
High Courts had taken a contrary view, 
which was not followed by this Court. 
Their Lordships in their judgment did not 
make any adverse comment on this. But 
leave under s. 162 (e) cannot be granted as 
a matter of cours2, and the applicant has 
‘to satisfy usthat the case is otherwise a 
fit ore for appeal to His Majesty in -Coun- 
cil. In Banarsi Prasad v. Kashi Krishen 
‘Narain (5‘, their Lordships, after referring 
to ss. 595 and 600 of the old. Code, providing 
for the granting of, an appeal where tke 
High Ccurt ‘certified that the case was 
fit for appeal otherwise, observed that it is 
“glearly- intented to meet special cases such, for 
example, as those in which the point in dispute 
is not measurable by money, though it may be 
of great public or private importance. To certify 
that a case is of that kind, though it is left en- 
tirely in the discretion ofthe Court, is a judicial 
process which could not be performed without sps- 
cial exerciss of that discretion, evinced by the fit- 
ting cartificate.” : 
“ The same point was again emphasized 
(1) 1930) A L J 134; 122 Ind. Cas 4: AIR 
1930 P C 60; 31 Cr LJ 337; 31L W298; 310 WN 
432; 32 Bom L R §56;70 W N 261; 51CL J 417; 
(1930) Cr Cas 205; 58 M L J 483;. Ind. Ral. (1930) 
P O88 (PC). 
~ (2) (1930°A L J 539; 123 Ind. Cas. 181; AIR 
1930 PO LH; 31 Cr LJ 469; TOWN 517; SLO L 
J 418; 58M LJ 633; 340 W N 534; (1930) M W N 
300; 32 Bom L R 876; 31 L W 627; Ind. Rul (1930) 
PO 168 (P ©). 


(3) A 1 R1933 All. 18, 113 Ind. Cas. 480; (1932) A 


L J 861; Ind. Rul (1933) All. 263. 
(4 (1931) A LJ 722- 150 Ind, Cas.. 699; AI R 
19 34 All 898: 56 A 702; TR A 11. - 
© (5528 I All; 23 All. 227, 7 Sar. 825; 50 W N 193; 
MLM L J 58;-7 Sar, 829 (POL - Aa i 
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in Radha Krishan v. Rai Krishin Chand 
(6), ab p. 1814, and it was poin'ed oùt that 
the prevailing impression in the Indian 
High Courts that the mere existence of a 
substantial question of law was sufficient 
to give the Court jurisdiction to give leave 
to appeal was a mistake, if the amount of 
Re. 10,000. cr more is notin dispute, either 
direcily or indirectly. The point was again 
explained by their Lordships in Radha 
Krishna Ayyar v. Swaminatha Ayyar (7) 
at p. 33f. The requirement of s. 110 

“does not cover the whole grounds of appeal, be- 
cause it is plain that there may be certain cases 
in which it is impossible to defire in money value 
the exact character of the dispute; there are ques 
tions, as for example, those relating to religious 
rites and ceremonies, to caste and family rights. 
or such matters as the reduction of the capital of 
companies as well as questions-of wide public im- 
portance in which the subject-matter ia dispute 
cannct be reduced into actual terms of money.” 

The same principle appears to have been 
applied Ly their Lordships in D:lhi Cloth 
‘and General Mills Co.. Ltd. vw. Income-lax 
Commissioner, Delhi (8', where the werds in 
sub-s. 2, £. 66 (A), of the Indian Income Tax 
Act, 1922, were textually the same as the 
concluding words of s. 109 (¢%, Civil Pros 
cedure Code. It would, therefore, seem to 
fol!ow that Lhe certi‘cale is not to be grant- 
ed asa matter of course, but can be grant- 
ed where the casc is otherwise a fit one for 
app2:1 to His Majesty in Council. We 
think, that the conditions laid down by their 
Lordships in ihe first ease in Banarsi 
Prasad v. Kashi Krishen ‘Narain (5), are 
fulGlled in this case. This is an appeal 
from an order striking off the name of' a 
Pleader from the roll of Pleader, and the 
point in dispute is not measurable by 
money and it is of great private importance 
to the applicant. There are some points 
of law also raised in this cise. We, there- 
fore, think that this can be treated as one 
of the special c:ses menticned by their 
Lcrdships in their judgment. We accord- 
ingly certify under s. 109 (e), that this 
case is a fit one for appeal to His Majesty in 
Council. We allow the applicant to furnish 

(6) 28 I A 182; a A 41550 WN 689; 3 Bom LR 
9; 11 ; i 
ai OSTA aa Tod. Cas. 85; A IR 1921P O55; 
19 A L J 161; 10 M LJ 229.13 LW 321; (1921) M WwW 
N 119; 3 0LJ w a See N 630; 44 M293, 23 

R715, 29M LT 41 g 
Pe El rAd: 10: Ind. Cas, 156: A ITR1927P C 
242; 4 O WN 1053;8 PLT 7.1; 95 ALJ 964;53M L 
3819 4701141; 30 Bom L R80; I LT 40 Lah. 1; 
32 C WN 237;29P L R 37; (1928M WN 95; 27 
LW179(P OC). . 
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security by hypothecating sufficient immov- 
able property, £ 
TN. Leave granted. 


pa ani 


PATNA HIGH COURT. 
.. . $peclal Bench | 
Civil Reference No. 2 of 1936 
Pet Decembar 3,.1936 > 
COURTNEY-TERRELL, C. J.. MOHAMMAD NOOR 
-, AND JaMus, JJ. Aa 
_ In re RA MUKHTFAR cr CHAFR 
Legal- Practitioners Act- (XVIII of 1879), s. 13 
—Muki tsar practising professional business . of 
‘ydentt fication should be removed from roll of mukhtears 
—Tdentificalion—Documents signed by professional 
identifiers—Court's duty pointed out. i 
~ A mukhtear practising the professional business 


of -identification must be removed from the roll of 
mukhtears, ` : 

The- Courts and all officers who have to receive 
Cocuments on which signatures are identified should 
remember -that they are not bound to accept the 
identification merely because the nature of. the 
identifier's profession entitles him to perform 
jdentifications. It is-very easy for any ‘officer in 
that position to beecme acquainted with the fact, that 
such and such. mukhtear whose name he frequently 
sees on, papers of ilentification. hag really no other 
business, and in those circumstances the presumption 
is that eis mérely a professional identifier whose 
identificati mn should not be accepted, NE 


Messrs. Jaleshwar Prasad end Phulan 
, Prasad-Veima,- for the Mukhiear. 
‘The Government Advocate, the 
Croan. , ay Bree et A | 
- Uourtnay Terrell, C. J.— We have before 
us tke case of one Ra mukhteir practis- 
ing. at Chapra and aged about 70 years. The 
evidence very clearly discloses the fact that 
although he is certainly qualified to prac- 
tise es mukhiear, his practice in fact con- 
sists of identification. He does -not take 
his seat in the mukhtearkhana of the Court; 
he sits under a bar tree and dees nothing 
. else. The. case which has led to the dis- 
covery.of his real occupation was one in 
which he purported to identify the signature 
‘of one Ramnandan on three documents, One 
‘Basdeo Singh was placed-on trial in the 
Criminal Court for complicity in the false 
identification of Ramrandan :Singh and R., 
Mukhtear, gave-evidence in . tke- course cf 
that trial ‘as to the partigularvincident in 
. question. He explainéds itdhus: “He said 
that the accused man‘: Babdet: Singh had 
come to him and eked hin to'identify the 
signature of Ramndndaên,, That: as Rame 
nandan was a well known! person he theres 
upon signed ile identification of what 
purported to be Ramnandan's signature 


for 


on the dccuments presented to- him. He 


stated that the accused - person ` Basdeo 
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Singh had informed him that Ramnandan 
was on his way.to him’ (the mukhtear) and 
that he would come before him for’ the 
actual process of identification and while 
waiting for the appearance of Ramdandan | 
he, the mukhtear, turned lo other work, 
and while kis’ attention -was distracted 
from the ‘mater - Basdeo Singh took up 
the papers which he had already- signed 
‘purporting to identify Ramnandan and 
disappeared, thatis to.say, the mukhtear 
threw all the blame’ cn tke individnal 


_Basdeo Singh’ who was “being tried. : The 


Criminal Court acqnitted Basdeo Singh of 
complicity im this false identification. The 
mukhtear was cross-examined in the course 
of his evidence .and a number ‘of cases 
were put to him in which he had p irported 
io make identifications and in which it 
was very clear that the identification was 
falsely made. Indeed jn. one particular 


‘case, the case'of the individual .whom he 


had purported to identify on a former 
occasion and who was shown .tohim in 
Court, he had to admit that he could not 


-say whether that wes the individual he had 


identified. i 

There is no doubt that in course ‘of 
time there his come into existence a 
class of | mukhtears usually aged men 
who hive no real practice 65 muk'tears 
but who earn a precarious living py 
making identifcaticns “which they are 
prep-red to perform at a fec of a féw 
annes as in the case «Ë this particular 
man, end itis nt expedient in the pub- 
lic: interest that that profession of profcs- 
sional identifiers should be allowed to 
continúe., It is of no-avail to plead any 
excuse that the mukhtear isan aged per- 
son who could ‘nct otherwise maintain 
life, for that very excuse might. be made 
for any :ged prrson accused of some 
thoroughly wrengful act. The Courts and 
all officers who have to receive documents 
oh which signatures are identified should 
remember that they sre not bound to 
accept the identification merely because 
the nature of the identifiers: profession 
entitles him to perform identifications, It 
is very easy for any «fficer in, that posi- 
ticn to beacme acquainted with the fact 
that such and such mukitear whose name 
he frequently sees on. papers of identi- 
fication hs really no other business, and 
in ‘those cireumstances the presumption 18, 
that he is merely a professional identifier: 
whese identificatisn should not be ac- 
cepted. - If- the ‘Courts and’ the officers. 


engaged therein are careful -to bear this’ 


193%. - 


principle: in mind this undesirable type of 
- practitioner will very soon disappear. There 
is no possible excuse for: the individua! 
whose case we are - considering 
name must be removed from the roll of 
mukhtears. 

“Mohammad Noor, J.—I agree. 
James, J.—I agree.. - f - 
N > : Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
SE COURT - . 
Civil Suit No. 6 of 193 
August 27, 1936 
RUPO.'AND, A. J. O. 


‘ HASI—PLAINTIFF 
versus 
i "Tag INDUSTRIAL AND _ 
` PRUDENTIAL ASSURANCE Co,-- 
DEFENDANTS i 


Insurance—Policy -Suit on policy —Company hav- 
ing 0fce at B- Contract of idemnity made at B— 
Mere’ fact of existence of stb-agent at K with no 
power to accept offers does not gire Court at K 
jurisdiction. . | : ae : : 

Where under the contract of indemnity made at: 
B by an insurance company having i's cffice at B, 
the amount to be paid under the policy.is payable 
at B, a suit on the policy is to be filed at B. The fact 
that the ccmyany hada sub-agency at K does not give 
the Court at.K jurisdiction to enteilain the suit when 
the agent had no power to accept any offer and he 
only got cummission on the work canvassed by hint 
and no cfiice allowance and cven where premia 
were forwarded through him, they were accepted by 
the company at B. Fleming Shaw & Co.v. K. J.- 
Bahadur & Cò. (1) and National Insurance Co., Ltd, 
Calcutta v.-Seethammal (2), relied on. ' 

Mr. Kundanmal Dayaram, for the Plain‘, 
tie ooe Te | 

‘Mr, Pahlajsing B. Advani, for the Dèélen- 
. dants, De SERV TE 

Judgment.—I am afraid I must hold that 
I have no jurisdiction to entertain this 
suit. Ibis commen grcund that defend- 
ant company have their reg’stered office 
at Bombay where they carry on busi- 
ness. The suit is cn a life insurance policy 
issued by the defendants at Bcmhay and 
the policy, expressly provides that the de-. 
fendants: ae 

“Will pay to the executors, administrators and - 
assigns of the dssured-the sum mentionéd therein 
inthe City of Bombay or at the option of the 
company in the country of the assured’s residence 
within 30 days after receiving satisfactory proof 
of the death of the assured during the continuance 
of this policy, together with the procf of the age 
of the assured, etc, and upon the surrender of the 
policy.” E : cae ae tan f 

Itis abundantly cleat frcm his clause 
that not cnly the contract of indemnity was 
made at Bémibay but the amount pa 
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thereunder was to be paid- at. Bombay,- 
unless the defendants chose to pay it else- 
where. The defendants are nxt prevared 
to.pay: the money, if any, due under the- 
policy outside Bombay and prima facie 
therefore; the only Court which has juris- 
diction toentertain this suit is- Bombay. 
A faint attempt has been madeto give. 
jurisdiction. tothis Court by alleging that.. 
the defendants have a sub-agency, at ` 
Karachi and for that purpose they have 


- examined one Dewanmal, a Canvasser. of 


the company. who had canvassed this. 
Policy. But his evidences gees dead against; 
the plaintiff. He has stated that he has 
no power toaccept any Offer and all that 
he does or can do is to canvass business» 
which is accepled by the defendants at- 
Bombay and even where premia ure, 
forwarded through him, they are accepled 
by the defendants at Bombay and receipts 
issued by them. He states: that ke only 
gets a commission on the business canvass- 
el by him and nothing.more in the share 
of office allowance or otherwise. He fur- 
ther states that there is another firm it 
Karachi.empowered to ccnvass business 
for the -deféndauts and alihough that frm 
describes itselfas chief agents, i's powers 
are similar to those which he possesses. 
Under the circumstances this case is cover: 
ed by my judgment in Fleming Shaw & Co, 
v.K. J. Bahadur & Co. (1) where | have 
pointed cut that a firm. . has.on'y an otce- . 
Where business of the -firm ‘is done by an: 
agent; the question whether it is ‘carrying. 
on business at the place where it has its. 
offize dépends upon the power and.autho-, 
rity of the agent, and that ifthe agent has: 
authority merely to take orders and tran- 


. smit them. to the firm for acceptance, this 


yable_ 


is not carrying-on business.. 

In this case the canvassers generally 
referred to as agents of the- defendants had 
no power or authority to conclude contracts. 
and the defendants had paid no office allow-: 
ance to their canvassers, Another case 
which is directly in point and .relates 10` 
an insurance policy is that of National- 
Insurance Co., Ltd., Calcutta v. Seethammal: 
(2) where the business of insurance was put- 
through by means of an agent at Madras‘ . 
but it ‘was only the company at their head: 
office at Calcutta who had authority to ac 
cept or reject proposals made by persons 
seeking to effect insurance, it was held that- 

(1) At R 1936, Sind 121; 164 Ind. Cas. 1015; 29 9 


L R292;9RS 83. 
(2) 65M LJ 455; 145 Ind. Cas. 998; AIR 1923 
Mad. 764; 38 L W504; 6R M 181; ' (1933) M WN. 


937, ` 
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the policy of insurance was effected in 
Oalcut’a and not in Madras. I accordingly 
order that the,.plaint be returned for 
presentation to the proper Court and that 
the plaintiffs do pay costs of this Court to 
the defendants. As the plaint is being 
returned, no decree will be framed, but as 
this has been filed in forma paup2ris, in- 
‘timation of this order should besent to the 
Collector. of Karachi so that he may pro- 
tect the interests of Government so far as 
the recove1y ‘of court-fee isconcerned. If 
within a reasonable time from this date the 
plaint is not presented to the proper Court 
orif no court-fees are payable ona plaint 
instituted in such Court, it will be open to 
the Collector to apply for an order being 
made against plaintiff for payment of 
court-fees. i ` 


N Order accordingly. 


ALLAHABAD HIGH COURT. 
Privy Council Appeal Na. 24 of 1936 
October 16, 1:36 
SULAIMAN, CO. J. AND BENNET, J. 
NADIR HUSAIN AND OTHERS — DEFENDANTS 
- —APPLIGANTS 

_ versus 


NADÈR HUSAIN v. iibiciPaL Board, dora (a Et - 


MUNICIPAL: BOARD, AGRA AND ANOTAER, 
—Pro forma Derexpants—Opposits Parise... 


Civil Provedure Cole (Act V of 1908), s. 110— 
Value of subject-matter in dispute—Amount 
mesne profits accrued up to date of certificate, if 
can be added—Conditions in s. 110—Whether mutu- 
atly exclusive—Right of appeal, if exists on non- 


fulfilment of condition in para, 2—Held, on facts 


that appeal lay. i 

‘It is not open to an applicant to add to the value 
of the subject-matter.in dispute the-amount of mesne 
profits which have accrued up to the date of the 
certificate for leave to appeal to. His Majesty in 
Council if the value of the subject-matter in the 
trial Court was less than Rs. 10,000. A. V. Subra- 
mania Ayyar v. Sellamal (1), relied on. 

Even if none of the conditions mentioned in para. 1 
is fulilled, but the sole condition mentioned in 

ara. 2 is fulfilled, the requirements of s. 110 will 
Be complied with, because these two sets of condi- 


tions are alternative and may be mutually exclusive.. 


The condition laid down in para. 2 i3 independent 
and self-sufficient and is not in any way dependent 
on the fulfilment of both or either of the conditions 
in para. 1. . 

. Held, that as plaintif was claiming to enfoice-a 


charge and obtain a decree for sale with opticn to, 


gell any part of the mortgaged property, there would 


pé an appealas of right if the total value of the’ 
property sought to be sold-exceeded Rs. 10,000. 


P. C. A. for leave to appeal. to His Ma- 
jesty in Privy Council = = |. a 
“Mx, B. Malik, for the Applicants. be 


of 


. bond | also. 
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Mr. N. P. Asthana, for the Opposite 
Panties. ba 
Order. - Tois is an application for leave 
to appeal to His Majesty in Council from 
a decree of the High Court in a mortgage ` 
suit. The claim was brought for recovery 
of Rs. 17,000 against defendant: No. .1 
principally, with a prayer that-defendan'‘s 
Nos. 2 to 4 were liable to pay Rs. 7,625 
under a bypothecation bond, and in case 
of defanlt the mortgaged property was 
liable, to be sold. There was a further 
rélief that in case the mortgaged property 
was not found sufficient to satisfy tKe 
mortgage decree, the plaintiff wou'd te` 
permitted to apply for a money decree 
against defendant No. 1. The value of the 
subject-matter in dispute in the ‘trial 
Court was more than Rs. 10,000 so far as 
all the defendan‘s were concerned but wis 
less than Rs. 7,525 so far as’ defendants 
Nos, 2 to 4 were’ emcerned, but their 
property which had been mor'igaged. was 
sugut to be sold under the decree. Tle 
Iéarned Subordinate Judge came to the 
conclusion that defendant No. .1 was. 
liable for the full amount but that defen- 
danis Nos. 2to 4 were lixb'e to the extent 
of Rs. 7,265 only qua the arrears. of rent 
which had accrued prior to the date of tle 
security bond, but that their property was 
not liable for rents which accrued after, 
the security bond. The p'aintiff appeated . 
to the High Court and the question raised 
before the High Court was whéther tle 
mortgaged property was liable for rents” 
which accrued after the date of,the security 
On an interpretation’ of the. 
mortgage deed the High Court came to the 
conclusion that tke 
after ths date, of the security bond also 
created a charge on the property and the 
property. was liable to be sold in execution | 
of such arrears. But the total liability of 
defendants Ncs. 2 to 4 was limited to the 
sum of Rs. 7,205 only. | 
It is contended on behalf of the appel- 
lants that the decree of the High Court 
involved both directly and indirectly a. 
claim or question as to and respecting 
property of the value of Rs. 10,000 because 
tue value of the mortgaged property sought. 
to be sold exceeds Rs. 10,000. On behalf 
of the ‘respondents it is contended that tke. 
value of the subject-matter in dispute is. 
less than Rs. 10,000 and the High Court's ' 
decree does not involve any claim or- 
question as to or respecting property of 
the like amount. Great reliance is placed: 
on the case A, V, Subramania Ayyer Ye- 


rents which accrued, . 
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Sellamal (1), in which case the value of the 
subject-matter in dispute in-tke.first Court 
was certainly less than Rs. 10,000 but the 
amount of money'due up to tle date of 
the High Court’s decree, including mesne 
profits which had fallen due, came to more 
than Rs. 10,000. The Madras High Court 
held that the ease did not fulfil the require- 
ments of s. 110, Civil Procedure Code. 
At p. 845*, the learned Chief Justice 
observed : 


“The amount _or value of ‘the subject-matter in 
dispute in appeil to His Majesty in Council exceeds 


Rs. 10,000 owing to the claim for mesne profite . 


for the period between the institution of the suit 
and the petition for a ceatificate,” 

and did not accept the contention that 
this would entitle: the applicant to a certi- 
ficate. 

“If this contention be accepted, a certificate must 
be granted in any case in which the amount’ or 
value of the subject-matter in dispute on appeal 
to His Majesty in Council is not less than Rs. 10,000 


whether or not the amountor valus of the subject- ' 


matter of the suit in the Court of first instance 
fell below Rs. 10,000, and this provision beccmes 
wh lly nugetury.” 

We entirety agree with that observation 
so far as it goes. It is not open to an 
applicant to add to the value of the sub- 
jeci-.natier in dispute the amount of mesne 
proits which have accrued up to the date 
of the'certificate fór leave to appeal to His 
Majesty in Council if the value of ths 
subject-matter in tLe trial Court. was‘less 
than Rs. 10,000. In that case it appears 


to have béén argued by Counsel that mesne~ 


profits calculated up to the date of the 


High :Gourt’s decree, if . included, ‘would - 


raise the valuation ‘to Rs. 10,000, but ihis 
contention does not appear to have beén 
accepted; or it may be that the High Courts 
decree itself had not divected the payment 
of mesne profits to that extent. It is, there- 
fore, not at all clear that the learned Chief 
Justice meant to lay down that even if 
the Higa Court's decree had awarded an 
amount including: mesne proits which was 
in excess of Rs. 10,000 no appeal would 
lic. Tae calculation of mesne prefits may 
be a point in dispute and in some cases 
no mesne proits may accrue at all. 
therefore, ‘the High Court's decree itself 
does not fix that amount, it may be a ques- 
tion whethér the requirements of s. 110; 
Civil Procedure Code, are fulfilled. Sec- 


tion I10 consists of three paragraphs. | 


Paragraph l refers to the case where two 
conditions are fulfilled, namely (1) the 


(1) 39 M 843; 31 Ind. Cas, 296; AI R 1916 Med. 985; 
30 af L 3 317,21 W 1057; 18M LT 450; (1915) i wW 
a 4 a A 
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or value of the subject: - 
matter of the suit in the Court of first in- 


stance must be Rs. 10,000 or upwards and - 


(2) the amount or value of the subject- 
matter of appeal to His Majesty in Council 
must be the same sum or upwards. Where 
only one of these conditions is fultilled 
and not both this:paragraph cannot be ap- 
plicable. 


Paragraph 2 contains an entirely . 


different condition, namely, (3) or the decree _ 


or final order must invclve directly or, 
indirectly some claim or question to or res- 
peciing property of like amount or value. 


It is quite’ obvious that even if none of 


the conditions mentioned in para. 1 is fule ` 


filled, but the sole conditicn men‘ioned in 


. para. 2 is fulfilled, tke requirements of 


s. 110 will be complicd with, because ` 


these two seis of conditions are alternative © 
and may be mutually exclusive. .Itseems . 
to us that if the applicants can satisfy the ° 


Court that the decree cr finalorder passed 


by the High Court which is sought to be 


appealed against to His Majesty in Council 
involved directly or indirectly some claim 


or question in respect of the amount of © 


Bs. 10,000 or upwards, then they are entitled 


to appeal as of right, provided the decision 


of the Court below has not been affirmed ` 


or there is a substantial question of law 


invoived zs required by para. 3 of that” 


laid doan in para. 2-is independent and ° 
self-sufficient and is nobsin any way depen- | 


section. We must hold that tne condition _ 


dent on the fulfilment’ of both or either of | 


the conditions in para. 1. 
culty in this case is whether the condition | 


_contained in para. 2 is at all fulfilied. So 


The main difi- . 


far as the pecuniary liability of the appli-~. 
cants' property is concerned, it is certainly ' 


limited to the sum of Rs. 7,625 only. They 


can never be called upon to pay more than | 
that amount, nor can m-re than that amount | 


be realized out of their: property. But it ° 
cannot be dispu'ed that property worth ' 
moré than Rs. 7,625 can be put up for sale ' 


at auction in execution of the mortgage ` 


decree and sold. After the realization of ~ 


Rs. 7,625, the balance will have to be paid | 


to the defendants. h 


It is also clear that at auction the morts , 


gaged property may 
value and, therefore, 
than Rs. 10,000 may. be sold at auction for - 
realizing Rs:. 7,625 only. The defendant . 
can never recover the property when oncé . 


_ sold though he will get the surplus, if any. ` 


Jn cases of partition it has been held by 


this Court in the case in Sri Kishan Lap. 


not fetch its full . 
property worth more |! 
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v..Kashmiro (2) and in Mohammad Asghar 


v. Ab:da Begam (3) that, although the 
value of the plaintiffs share may be less 


than Rs. 10,000, the entire property involved - 


is of the value of Rs. 10,000 or upwards 
and the requirement -ofs. 110, Civil Pro- 
cedure Code, is fulfilled. Looking at the 
reliefs claimed in ihe plaint there is no 
doubt that the plaintiff wants a decree 
for sale of the entire mortgaged property 
which.is owned by tke defendants. -For 
‘the realization of Rs. 7,625, the plaintiff 
claims that that sum is a charge on the 
entire mortgaged property and.it is open 
to the plaintiff to select any part of the 
mortgaged preperty at his option and put 


it up for sale at auction first or may put . 


up the whole property for sale, particularly 
as ihe properiies-consist of house properties 
and it may be very inconvenient to put 


up fracticnal shares for sale only. The . 


question in dispute was as to the inter- 
pretation of the bypothecalion bond, namely 
whether it created a charge on the entire 
properly fur amounts which had accrued 
subsequent to the date of the document. 
We find it very difficult to hold that the 
High Ocurt's decree dees not directly or 
indirecily invo!ve some claim or questicn 
as to or respecting property of the value 
of Rs. 10,000 

Learned Counsel for the ‘respondents 
urges before us that the proper interpreta- 
tion of s. 110 is that the decree or final 
order must involve directly or indirectly 
some claim or question of like amount cr 
value to or respecting property.. This, in 
our opinion, is an impossible interpreta- 
tion. This paragraph can mean only that 
there should be some ciaim or ques‘ion 
directly or indirectly involved by the High 
Court's order either as to or respecting prop- 
erty of Rs. 10,000 or upwards. We are, 
therefore, of. ihe cpinion that inasmuch as 
the plaintiff is claiming to enf.rce a charge 
and obtain a decree for sale with cption 
to sell any part of the mortgaged’ property, 
there would be an appeal as of right if the 
total value ‘of the property sought to be 
sold exceeds Rs. 10,000. The affidavit filed 
on behalf of the applicants js, however, not 


clear. ‘It does not specify ihe-inccme or 


rent received’ from this property nor does 
it supply full details. Learned Counsel for 
the respondents, also asks for an opport- 
unity tomeet this afidavit. We accord- 
ingly order that this cage should stand out 
Ng) 35 A 445; 21 Ind. Cas, 617; 11 A L J 654. 
(3) 54 A 858; 138 Ind. Gas. 
(1932).A L J 730; Ind, Rul. (1932) All, 481, 


kamata BALA DEBI v. NARI Goran MabUMbaR (PAT) 


_ fee two geld mohurs. 
70; ATR 1933 All, 177: 


ierg” 


-for two weeks in order to enable the ap- ` 
plicants’ Counsel: to file a supplementary - 
affidavit ani tosupp'y a copy of it tc the ~ 
respondents’ Counsel who shcu'd within . 
ten days after that file a counter-affidavit. . 
“The case should be put up after -fcur . 





weeks. - 
N. > i Order accordingly. 
. PATNA HICH COURT 
Civil Revision Application No. 357 of 1936 
: X ` December & 1936 


; MoHAMMAD Noor, J. A 
Srimati KAMALA BALA DEBI—Paritioner | 
VeTSUS Yall ee 4 
HARI GOPAL MAZUMDAR AND otusrs— 
: OPPOBITE. Party P 
~ Revision—Finding of fact—Order on claim peti- . 
.tion—Lower Court-going through whole question and 
coming to conclusion which is conc:ustv:—Interfer- 
ence by High Court, if prope.. - : f 
Held, that where on a claim preferred under 
O.-XXI, r. 58, Civil Proczdure Code, the trial Judge - 


hag gène over the wholz questi n and has cme b3 : - 


a cortain conclusicn, which so far as the proceed- .. 
ings are concerned is conclusive, the casa is nota - 
fit one for interferencs under the rəvisioñal powers’ 
of the High Court. | | ? 
C.R. App. against an order ofthe Sub- ` - 
crdinste Judge, Dhanbad, dated July: 8, 
1936. : ' 
Mi- G C. Mukherji, for the Petitioner. | 
Mr. S. C. Mazumdar, for the’ Opposite — 
“Party. j i 


Judgment.—This application is dirécted | 


agaist an order disallowing a claitn’ pre- 
ferred under O. XXI, r. 58, Civil Prccedure 
Code. The petitioner (who was the claimant ` 
before the Court below) based her aim on . 
a deed‘of sale, executed on behalf of the ` 
judgment-debtors by their mother. The | 
learned Subordinate Judge had looked upon ” 
this transaction with suspicion. He seems’ 
to be of the view that it was a fictitious 
transfer intended to defeat the claims of 
the decree-holder. He has also considered | 


the question of possessicn and has held, ` 


that the claimant's possession was not 
established. I em not concerned with the ` 
correctness cr otherwise of the finding of -` 
fact by the learned Subordinate Judge. 1. 
-am clearly of opinion that this is not a’ 
- case in which I can interfere under the 
reVisional powers of this Qourt.’ The learned | 
Subordinate Judge has gone over the © 
whole question and has come to a certain ' 
conclusion which, so far as the present: 
. proceedings are concerned, is conclusive, ` 
I reject the application with costs; hearing ° 


N: 


` Application re jectéd.-. z 


Ah a 
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NAGPUR HIGH COURT 
Second Civil Appeal No 67-B of 1933 
l ` March 13, 1936 | 

Strons, ©. J. AND NIYOGI, J. 

ANANDA— APPELLANT 

versus 


PUNDALIK—RESPONDENT. 

Evidence Act (I of 1872), s. 9L— Promissory note in- 
sufficiently stamped—Admissibility—Proof of lia- 
bility by oral evidence, when permissible—Suit on 
distinct oral agreement of loan—Defendant repudi- 
ating promissory note as colourable document—S. 91, 
whether opplies—Contract Act (IX of 1872), ss. 62, 
73—-Oral promise to pay followed by execution" of 
promissory note—Oral agreement, whether merges in 
promissory note—Agreement to pay interest contain- 
ed in inadmissible pro-note—Oral evidence as to rate 
of interest—Admissibility—Awarding of interest as 
damages, under s. 73, Contract Act--Stamp Act (II 
of 1899), s. 35— Instrument containing record of fact 
per se not affecting right or liability—Document 
only used to prove neutral fact—Admissibility— 
Instrument, meaning of. 


When a promissory note is executed in satisfac-" 


tion, of a pre-existing liability the inadmissibility 
of the promissory note by reason of its being de- 
ficiently stamped does not preclude the proof of the 
pre-existing liability by oral evidence. When the 
loan is contemporaneous with the execution of an 
inadmissible promissory note, the debt can be prov- 
ed by oral evidence independently of the promissory 
note only if the parties intended at the time of the 
execution of the note that it was collateral to an 
oral contract by way of giving security for the loan 
or making conditional payment of the debt, ante- 
cedent or contemporaneous. When, however, the 
promissory note -forms'the substance of the contract 
with all ite terms, s.91, Evidence Act, would pre- 
clude proof of the contract otherwise than by 
document itself end if the promissory note is in- 
admissible for any reason, the contract cannot be 
proved by any extraneous oral evidence nor can 
money be recovered as money had and received. 
[p. 674, col. 2.] 


Case-law referred to.] 


' Where a plaintif conceding that un under-stamp- 
ed pro-note is invalid for purposes of creating an 
obligation, avers the existence of a distinct oral 
agreement of loan and sues for money had and 
received and the defendant repudiats the promissory 
note as being merely a colourable document and 
neither party relies on the document as embodying 
the substance of the contract, s. 91 of the Evidence 
Act, does not come into play and the promissory 
note can be used ag a corroborative evidence on 
ane point of actual payment of money. [p. 675, col. 


Section 91 of the Evidence Act, precludes proof of 
the terms of a contract but it cannot exclude proof 
of the mere fact that a certain sum of money passed 
from the hands of one person to another, [ibid.] 

There is nothing in law making it imperative 
that a transaction of debt should be ‘reduced tu 
writing. Oral promise to re-pay is enough to 
impose an obligation on the debtor. The contract 
of debt is ‘complete whether the oral promise to 


pay is immediately followed by the éxecution of a 


promissory note or not. It may, in such ‘cireum- 
stances, serve either as a security ora conditional 
payment of the debt. It cannot reasonably be con- 


tended that thé oral agreement to pay is extingu- 


ished or merges in thé promissory Thus 


167—85 & 86 


note. 
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if the obligation to pay is proved to exist in- 
dependently of the promissory note, the question 
whether it arose antecedent to or contempo 
raneous ‘with the execution of the promissory not. 
becomes immaterial: Sheikh Akbar v. Sheikh Khan 
(17) and Sadasuk Janki Das v. Sri Kishan Pershad 
(18), referred to. [p. 675, col. 2, p. 676, col. 1.] 

Where the rate of interest at Rs.2 per cent, per 
mensem is mentioned in an inadmissible promissory 
note, it is u term of the contract-reduced to writ- 
ing, and, therefore, s. 91, Evidence Act, must pre- 
clude the plaintiff from adducing any proof of that 
agreement otherwise than by the promissory note 
itself. The interest can at best be allowed under 
s. 73 of the Contract Act by way of damages. [p, 
676, col. 2.| 

If an instrument contains the record of a certain 
fact which pér se does not affect any right or lia- 
bility, the instrument cannot be said to be admitted 
in evidence when the document is used solely for 
the purpose of proving any neutral fact it contains, 
Chandick v. Ananta Lal Damani (2), referred to. 
Mulji Lala v. Lingu Makaji (1), distinguished. [p. 
674, col. L] -> : 

An instrument is a document which affects any 
right or liability. 

S.C. A. from the appellate decree of 
the Court of the Second Additional Dis- 
trict Judge, Amraoti, dated. March 23, 1933,- 
in © A. No. 2 of 1933 confirming the 
decree of the Court of the first Sub-Judge, 
Second Class, Amroati, dated September 
26, 1932, in G. S. No. 189 of 1931. l 

Messrs. M. B. Kinkhede, R. B. and ` A. R. 
Kulkarni, for the Appellant. 

Sir M. V. Joshi and Mr. M. R. Bobde, 
for the Respondent. aS < 

Judgment.—This is a defendant'sap- 
peal arising out of a suit to recover 
Rs. 2,016 12-9. Conceding that an under- 
stamped promissory note executed by the 
defendant was invalid for the purpose of 
creating an obligation, the plaintiff found- 
ed his claim onthe averment of money 
had and received by the defen lant and 
sought to substantiate his plea by oral 
evidence to prove that the sum of 
Rs. 1,200 was received by tue defendant 
on August 1, 1928, by way of loan repay- 
able with interest at 2 per cenc. per 
mensem. Both the Courts below concur- 
rently found that the defendant received 
the sum of Rs. 1,200 as a loan and award- 
ed interest at the rate of 2 per cent. per 
mensem on proof of an oral agreement 
in that behalf. In reaching that conclu- 
sion, however, they took into considera- 
tion the understamped promissory note as 
a piece of evidence containing an ad- 
mission of the receipt of Rs. 1,200 alleged 
to have been advanced to him as a loan. 

It is contended on behalf of the ap- 
pellan: that the concurrent tindings of the 
Qourts below are in point of law vitiated 
for reasons méntioned below, (1) that 
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the prom‘ssory note being insufficiently 
stamped was under s. 35 of the Indian 
Stamp~-Act, inadmissible for any purpose 
{2} that when the terms of the contract 
of loan weré embodied in the promissory 
note which wasinadmissible in evidence 


on account of its being defectively stamp- - 


ed, no oral evidence in proof of the trans- 
action of loan was admissible, and (3) 
that in any case the agreement to pay 
interest-at the rate of Rs. 2 per cent. per 
mensem could not be proved by ‘oral 
evidence. ; 
-As to point No. 1 relisnce is placed on 
Mulji Lala Vv. Lingu Makaji (1), in which 
it was held that an acknowledgment of a 
debt coming under Art 1, Sch. I, of the 
Stamp Act of 1879 could not, if unstamp- 
ed, be given in evidence for any purpose 
including the purpose of saving limitation. 
Section 35 which forbids the’ admission 
into ‘evidence of any instrument not’ duly 
stamped rans as follows:— 
“No instriment chargeable with duty shall be 
admitted in evidence for any’ purpose by any 
person having by. law or consent of parties autho- 
rity, to receive evidence, or “shall be acted upon, 
registered or authenticated by any such persons 


or by any public, dfticer, unless such instrument. ‘is 
duly stamped.” = - oe 


It must be bornein mind that the word 
used is “instrument” -and not ‘document’, 
‘instrument’ includes every document 
by which any right or liability is or pur- 
poris to .bé created, transferred, limited, 
extended, extinguished or recorded. - In- 
strument therefore is a document which 
affects any right-or liability. The promis- 
sory nele cannot in view of the. terms of 
s 35 be, admitted in evidence as an “in- 
strument” -for any purpose affecting any 
right or liability. In the cited Bombay 
case the unstamped document which pur- 
ported to be an acknowledgment under 
Art..1,,Sch. I, of the Stamp, Act wasrightly 
held not admissible for- purposes of limi- 
tation, namely forthe purpose of affect- 
ing the plaintiff's rightto sue within the 
period prescribed by the law-of limitation. 
Enforceability of an instrument. is a 
diferent thing from admissibility of a 
document. If. en instrument- contains the 
record. of a certain fact which perse does 
not-affect any right -r liability, the instru- 
ment-cannot be ssid io be admitted in 
evidence: wheu- the dceument is used 
solely, for the purpose of proving any 
neutral fact it -contains.. In Chandick y. 
Ananta Lal Damni (2) an unstamped ack 

(1) -21 B 201, Chitty’s 8 O C R 482 (F B) 

(2):46 M 948; 74 Ind. Cag, 1029; AIR 1924 Mad. 

352; 45 bs L J 399; 18 L W 485; (1923) MWN 743,° - 
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nowledgment was admitted in evidence 
on the ground that the writing. contained 
in the dccument was not intended to 
supply evidence of debt but - with the 
intention that it- was to te mere statement 
of accounts as between the parties. That 
writing was held not’ to amount to an 
acknowledgment us affecting any right or 
liability but only asa record: of tLe state 
of mutual accounts. In the present case 
the Courts below did not use the docu- 
ment as “an acknowledgment” but as 
corroborative evidence of “the fact” of 
payment of Rs. 1,200 by the plaintiff to | 
the defendant. What was sought to be ` 
raised before us were the following words 
contained in a document, viz “Having 


- come to your shop J received Rs. 1,200:in 


words twelve hundred rupees, in cash.” 
The mere proof of that fact does nok - 
confer any right on one or impose any 
obligation: on the other pariy, and, in our 
opinion, such use of the document isn t 
prohibited by s. 35 of the Stamp Act. 

- The next point raises a wider issue. ` 
It is whether no part of the promissory 
note is admissible because the contract 
of loan is reduced to writing in the form 
of the promissory note, the contract of 
loan itself cannot be proved. Reliance 
is placed on Muthu Sastrigal v. Visvenatha . 
Pandarasannadhi (3), Chanda Singh v. 
Amritsar Banking Co. (4), Nazir Khan v. 
Ram Mohan (5) and Maung Po Chin v.. 
C. R V.V.V. Chettyar Firm 161, for the 
proposition thats. 91 of-the Indian Evi- 
dence Act excludes oral evidence in proof 
of the debt apart from the (inadmissible) 
promissory n'te. On this question there 
has grown up a bewildering mass of 
case-law in India and there has been 
conflict of views among the varicus High 
Courts. An examination of all those cases 
leads to-the ccnelusion that while the 
Oouris are practically agreed that when 
“a promissory note is executed in gatisfac- 
tion. of a pre-existing liability, the in- 
admissibility of the promissory note by 
reason of its being deficiently stamped. 
does nct preclude the proof of the pre- 
existing liabilily by oral evidence.. The. 
conflict of opinion is centered round the 
question whether, when the loan is con- 

(3) 3 -M 666; 21 Ind. Cas. 864; 14-M L T 520; (1914) 
MWWN58;:6MLJ19 ii A 
wP 2 Lah. 330; 66 Ind. Cas. 201; A I R 1922 Lah- 

(5) 53 A 114; 133 Ind, Oas. 307; (1931) A LJ 64;-& 
1H 193] All, 183, Ind. Rul, (1931) All 627 UF B)- > > 
“ (6) A I R 1935 Rang, 282: 158 Ind. Cas. 533;°8 R> 
Rang. 177. : kh ht . 
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temporaneous with the execution of an 
inadmissible promissory note,’ the debt 
can be proved by oral evidence inde- 
pendently of the promissory note. Dhane+ 
swar Sahu v. Ramrup Gir (7), Ram Raghu- 
bir Lal’ v. United Refineries (Burma), 
Ltd. (8), Pramatha Natha Sandal v. 
Dwarka Nath Dey (9), Shanmuganatha 
Chettiar y. Srinivasa Ayyar (10), Mian 
Baksh v. Bodhiya (11) and Raja Lal 


Bahadur Singh v. Sheikh Gulam Yasin (12) . 


take the view that even when the loan 


and the promissory not: are part and. 


parcel of the same transaction, it is open 
to the plaintiff in a suit for recovery of 
the money advanced by him to adduce 
oral evidence in order to prove the loan. 
The Allahabid- High Court, however, 
struck a different note in Nazir Khan v. 
Ram Mohan (5), atid the opinion in Madras 
High Court seems to be divided as will 
be clear by a referéncé to vases reported 
in Chockalingam Chettiar v. Palaniappa 
Chettiar (13), Murugappa Chetty v. Nachi- 


appa Chetty (14) and Chinnayya. Naidu v. ` 


Srinivasa Naidu (15). The last mentioned 
case reviews the entire ‘case-law on the 
subiect and concludes that even where 


the loan is not antecedent to and inde- ` 


pendent of the promissory. note but is 
contemporaneous with it, the lender, when 
the note turns out to be invalid for 


want of proper stamp,- can fall back . 


upon the original contract, express or 
implied,’ arising’ from the loan. 


When one person lends money to an- ` 


other -.on: certain terms and the latter 
execules a promissoiy note, the parties 
may intend (4) that the promissory note 
should form the substance of the contract 
with all its terms, (ii) that it 
collateral to an oral contract by way of 
giving security for the loan or making 
conditional payment of the debt antece- 
dent or contemporaneous. In every case 


m 7 Pat 815; 111 Ind. © 
9PL 


Ind. Rul. (1931) Rang. 305. 
23 0’ 851. 
ao 40M 727; 35 Ind. Cas, 219; A I R 1917 Mad. 
Ler 1 M L J 138; 20 M LT 172; (1916) MWN 14; 4 


A So À 839; 115 Ind. Cas, 630, A.I R1928 Al. 
371; 26 A L J 729; Ind. Rul. (1929) All. 408 (F B). 


as) 2N L R 181-144 Ind. Cas. 745; A I R1933 


Nag. 57 (2); 6 R N 21. 


(13) 67 M'L J593; 155 Ind. Cas. 184; A I R 1935 


Mad: 23; (1934) M W N 1261; 58 M 261; 7 R M 553. 

(14) 67 ML J 30; 155 Ind. Oas. 164; AIR 1934 
Mad. 503; 40 Li W 161; 7R M450. ` 

(15) 67M DI 912; 158 Ind. Oas. 250; A'I R 1935 
Tad: 208; 7 R M 665 
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Cas 482; A I R 1928 Pat, 426; 
(8) oR H 134 Ind. Cas. 737; AI R 1931 Rang. 139; 


.on the debtor. 


675° 
it becomes‘ a` question of fact whether the | 
promissory, note was intended to consti- . 
tute the contract or serve some collateral 
purpose. “In the former cases. 91 of the. 
Indian Evidence Act would preclude proof 
of the contract otherwise than by the’ 
document itself. If it is inadmissible for 
any reason, the contract cannot be pro- 
ved. by any . extraneous oral evidence. 
Nor cai the money be recovered as money , 
had and received for the use, of the’ 
lender. When a person pays money to 
another on.a contract which he is unable 
to ‘enforce by reason of any, law govern- 
ing it, he cannot recover it: see Thomson 
v. Brown-(16). Inthe latter case the pro- 
missory note is independent of and dis- . 
tinct from the oral agreement and the in- 
admissibility of -the document will not 
affect the oral contract which may be pro-,: 
ved aliunde. ' 
-ln the present case the plaintiff averred h 
the existence ofa distinct oral agreement 
of loan and the defendant .repudiated the 
promissory note as being merely a colour-. 
able document. . Neither party relied -on - 
the document as embodying the substance 
of the contract and s. 91 of the Evidence 
Act does not come into play. ` : 
The Courts below have -used tha: “docu- ` 
ment as corroborative: èvidenca on the 
point of actual payment of the money... 
Section 9lofthe Evidence Act precludes. 
proof of the terms of a contract but it 
cannot exclude . proof of the mere fact that 
a certain sum of money passed from the ` 
hands of one person to another. Ot 
It is urged that the admission as to the - 
receipt of the consideration recorded in 
the promissory note cannot shift the. 
burden to the debtor. The contsntion is . 
sound ‘as the receipt of the money per se 
does not impose any obligation to repay." 
To shift the onus itis essential to prove. - 
the debt which it is incumbent on the ` 
lender. to do. There is, however, no room 
for this contention as the Courts below did’ 
not misplace the onus of proof. we 
Itis further contended that the pro-- 
missory nole being inadmissible, the agree- 
ment to pay could not be proved. by oral 
evidence.’ lt is, as already | indicated, a, 
question of fact whether there was‘an oral 
agreement apart from the promissory note. 
There is nothing in law making it im- | 
perative that a transaction of debt should. 
pe reduced to writing. Oral. promise tol 
re-pay is enough to impose- an obligation. | 
The contract” of debt “is 
(16) (18764) 1 Q B D 314. 
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complete whether the oral promise to pay 
is imm-diately followed by the execution 
ofa promissory note or not It may in 
suc. circumstances serve either as a secu- 
rity or a conditional payment of the debt. 
It cannot reasonably be contended that 
the oral agreement to pay is extinguished 
or mergesin the promissory note. It is 
thus evident that if the obligation to pay 
is proved to exist independently of the 
promissory note, the question whether it 
arose antesedent to or contemporaneous 
with the execution of the promissory note 
becomes immaterial. As pointed out in 
Sheikh Akbar v; Sheikh Khan (17), 

“When a cause of action for money is once 
complete in itself, whether for goods sold, or for 
money. lent, or for any’ other claim, and the 
debtor then gives a hill or note to the creditor 
for payment of the money at a future time, the 
creditor, if the bill or note is not paid at maturity, 
may always, as a rule, sue for the original consider- 
tion, provided that he has not endorsed or lost 
or parted with the bill or note, under such circums- 
tances as to make the debtor liable upon. it to 
some third person. In such cases the bill or note 
is said to be taken by the creditor an account of 
the debt, and if it is- not paid at maturity, the 
creditor may disregard the bill or note and sue 
for the original consideration.” - 

Thè law is summarised in Vol. VII of 
Halsburý's Laws of England ‚Hailsham 
Edition) as follows. 

“A bill or note may, by agreement, be given 
as a collateral security for a debt, in which case 


it. leaves untouched the existing remedies for the 
debt.” (Pages 242-43) : 


and 

“Tf a document is given in payment which pur- 
ports to be a bill, note of cheque but turns out 
to -be a forgery or to be invalid for want of a 
stamp or othe1wise, the creditor is entitled to en- 
force payment of .the debt as if no such instru- 
ment had been taken by him.” (Page 244). 

Their Lordsuips. of the Privy Council 
aiso appear to favour this view as is clear 
from the observations in Sadasuk Janki 
Das v. Sit Kishen Peishad (18): 

“*TI¢ would, of course, have been open to the 
plaintiffs, had they thought fit to have framed 
their case in an alternative form, and to have 
sued both cn the hundis and alternatively upon 
the considezation,” , 

‘}hese c nsiderations repel the argu- 
ment that the oral promise to pay the debt 
apart irom the promissory. note cannot be 
‘proved. 

' The ‘appellant must, however, succeed 
un his lust prist.: As the rate of. interest 
at." -Rs..2. per cent. per mensem which is 


(iN, 7 C x56 at p. 259; 80 L R528. 00, 00 
“Woy a6 U 663 at p. 667; 50 Ind. Cas, 216; A IR 1918 
PŪ 146; 29 U L 3340; 17 AL T405; 25 ML T 258; 36 


ML: 489; 21 Bom, L R105; 1 UP LR (@ 0) 37; 
(1910) MW N 310; 23,0 W N 937;10 L.W 1 


43; 12 
Bur. E T leb; 46 I'A 33 (P O). j 
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mentioned in the inadmissible promissory 
note isaterm of the contract reduced to- 
writing, s. 91, Indian Evidence Act, must” 
preclude the plain iff from adducing any 
proof of that agreement otherwise than 
by the promissory note itself. He was 
therefore clearly not entitled to interest 
at Rs. 2 percent. per mensem which has 
been allowed by the Courts below. The 
interest can at best be allowed under s. 73 
of the Contract Act by way of damages. 
In our opinion the reasonable rate of in- 
terest would be Rs. 4 per cent. per annum 
which will be calculated after the date of 
the decree of the first Court. f 

The lower Appellate Court's decree 
stands modified accordingly. The appel- 
lant will get proportionate custs in-all the 
Courts. 


D. vee Decree modified. — 


ed 


ALLAHABAD HIGH COURT 
-Oriminal Appeal No. 471 of 1936 
September 28, 1936 
Niamat ULLAH, J. 

FRANCIS HECTOR— APPELLANT 
versus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), ss. 363, 368—-Law- 
ful custody, what is—Wife turned out by husband— 
Kidnapping from lawful guardianship, if can be 
committed—S. 368, scope of—No proof of kidnapping 
—Offence, if made out—Criminal trial—Prosecution, 
duty of —Witnesses in a position to give evidence, with- 
held by prosecution—Inference—Hapert witnesses— 
Opinion on scientific basis but dijfering—Duty of 
Court. 

Where a minor is living with a lawful guardian, 
but is taken or enticed away from a street or 
sume other place of resort, the position is that 
the guardian retains the care and custody of 
the minor, even though the latter is not actually in 
the house. Kut, where the guardian abandons the 
care and custody of the minor and allows her to go. 
anywhere she likes, she cannot be considered to be 
in his care or custody. Where, therefore, a person 
takes away a. minor girl who has-been turned out 
by her husband and allowed to be free to go any- 
where, there is no case of kidnapping from lawful 
guardianship, Emperor v. Ewaz Al: (2), applied. [p. 
681, cols. 1 & 2.] : 

Section 368, Penal Code, pre supposes that the 
offence of kidnapping or ubduction has taken place, 
so that anyone wrongfully concealing or confining 
the person kidnapped or abducted is guilty of an 
offence under s. 368, Penal Code. But where kidnap- 
ping is not proved, wrongfully confining or conceal- 
ing does not constitute an offence under s. 368, 
|p. 681, col, 2.] 

‘Where there are witnesses who are in a position 
to give relevant evidence but the prosecution de- 
liberately withhclds their evidence without establish- 
ing the slightest 1eason for the suggestion that 
they hed been won over by the defence, the prosecu- 
tion must face the inference arising from their çon- 
duct in withholding evidence. It is the duty of the 


1937 


Prosecution to produce the witnesses and it is for 
the Court to-disbelieve or believe them, The mere 
fact that their evidence is expected to be inconsis- 
-tent with the prosecution story does not justify 
refusal to examine them as witnesses. 

It may be said generally that expert -evidence 
produced by an interested party may have a certain 
amount of unconscious bias in favour of that party. 
But if the difference of opinion between two expert 
witnesses is purely of a scientific character, the 
Court must accept one opinion or the other without 
characterising the opposite opinion as partial. 
:[p. 680, col. 1.] 


Or. A. from an order of the Sessions J udge, 
Mirzapur, dated July 26, 1936. . 

Dr. K. N. Katju, Messrs. M, A Aziz, B.S. 
Darbari and K. D. ‘Malaviya, for the 
Appellant. ‘ 

The Government Pleader, for the Crown. 


Judgment.—This is an appeal by one 
_ Francis Hector, who has been convicted 
-under ss. 376, 366-A, 368 and 363, Indian 
Penal Code by the learned Sessions Judge 
of Mirzapur. The girl concerned in the 
case is Musammat Atwaria, a Ohamarin by 
caste. Her age, according to the prosecution, 
is less than 14, but that matter is highly 
controversial as wil appear from the evi- 
dence to be discussed later on. For 
the rest the story -for the prosecution is as 
follows : ; 
Musammat Atwaria is the daughter of 
one Sarju by his ‘sagai wife, Musammat 
Gauri. She was born in Santhal Parganas, 
. where her parents had migrated to earn 
their livelihood. They were residents of 
Mirzapur which they visited off and: on. 
. They lived in Muhalla Purana Line. Uusam- 
mat Atwaria was married to one Jethu, 
-who is the adopted son of Thakuri. The 
latter was in the service of a clergyman 
as motor driver. Thakuri lived in his 
master's quarters in the Mission compound 
_at Mirzapur. Sarju died over two years 
before the occurrence and Musammat Gauri, 
who was left to earn her own livelihood, 
. went to.Gondia in the Central Provinces 
with her daughter Atwaria and a son. A 
year before these proceedings began Mus- 
ammat Gauri brought her daughter to 
Mirzapur and left her with Jethu who was 
living with his adoptive father Thakuri. 
Musummat Gauri went back to Gondia, 
and was not apparently in touch with the 
affairs of her daughter. Thakuri was thrown 
out ofemployment and Musammat Atwaria 
was sent tu his native village in the District 
of Jaunpur. She did not get on well with 
her husband's adoptive mother and sister. 
Thakuri brought her to Mirzapur, but 
Jethu did not care to allow his wife to live 
with him. The reason that he gives is that 
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he had no accommodation for her. He took 
herto Purana Line; but as her mother 
was no longer there, he made her _ over to 
Bis Ram, who is her mother’s maternal 
uncle or maternal cousin. Miusammat At- 
waria stayed with Bis Ram for only two 
days. The latter sent her away om the 
pretext, according to Musammat Atwaria, 
that he could not maintain her. ‘He dir- 
ected her to’ go to her ‘nana’ and “nani 
who lived in Mirzapur Khurd. -The ‘nana’ 
was not her mother’s own father,- but one 
Ram Das, an uncle of some sort. Musammat 
Atwaria began to live with Ram Das but 
left him after a few days. She says that 
she did not get enough to eat at’ Ram 
Das's place, while Ram-Das who has been 
examined for.the defence, - alleges that her 
character was bad and therefore he did 
‘not like her to live in his house. She then 
began to live in another muhalla called 
Ghaswali gali, in the house of Ghulam 
Dastgir, a contractor who was ‘supervising 
the construction of a building. She was 
-in receipt of wages at the rate of three 
annasa day. She slept at night in his 
house with his wife or daughter—at one 
place she mentions daughter’ and at another 
she refers to the woman as his wife. One 
‘‘Musammat Biranjia who lived ata little dis- 
tance from the house of Ghulam Dastgir and 
was obriously known to’ Musammat Atwaria 
persuaded her to live in her house: Atwaria 
continued work under the contractor 
but livéd with Musammat Biranjia. She 
once offered to introduce Musammat Atwaria 
toa man who would make her comfortable 
but Atwaria indignantly refused’ the’ offer. 
Not long afterwards Musammat Atwaria fell 
ill and did not go to work. me g 

When she got better, she went: to the 
contractor's house to demand the arrears 
of her wages. The contractor was away 
and she was told by someone in the house 
that he would return in the evening when 
she should come for her wages. According- 
ly she went to the contractor in the evening 
but did not find him even then: She was 
returning to Musammat Biranjia’s place, 
and when she passed through a lane called 

Chiniahwan Inara, she noticed 4 car appro- 
aching her. She stepped aside, but to her 
surprise found that the car stopped’ and 
aman in the car, who subsequently proved 
to be Nisar; asked her as to where she was 
“going. She replied’ that she was going to 

‘her house. Thereupon he said ‘that she 
had better go- with him. She “refused. 
Thereupon “his companion who was subse- 
quently found to be a man named Dr, 


- ‘was .. lodged 
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-Imtiza forcibly brought her into the car 
and gagged her. Nisar threatened to stab 
her with aknife. Nisar had also a gun 
„with him.. The car moved on and eventual- 
ly brought- her to Nisar’s residence in 
Muhalla Sabri. .Nisar occupied a set of 
Tooms on the.first floor. of the gate and 
buildings adjoining thereto. She was taken 
upstairs, where she was detained for three 
‘months, It-is said that she was keptin a 
-small room which had a window, and 
the only exit used to be locked in the 
. absence of Nisar and tle d ctor. Both of 
, them are said to have c mmitled rape on 
_Musammat Atwaria. Not long after her 
_ arrival sLe met the present appellant 
„Hector and Bishambhar .Nath, who were 
friends of Nisar and used to visit his 
, house frequently. One evening, while Nisar 
_ was downstairs, Hector came up and desired 
; to Lavesexual intercourse with her. She 
esisted, bui.was overpowered by Hector, 
-who.t{hreatened to stab her. i 
|. The threat was carried out.so far as-to 
cause an injury on her chest. Acctrding 
_ to her story, she was kept confined in the 
. house to such an extent that ske was not 
, allowed to leave her room for tke calls 
of nature. Arrengement was made in one 
. of the corners of her room, where she could 
‘go to ease herseif. According to the case 
: forthe “prosecution, she was allowed to go 
to a square room, which was occupied’ by 
_Nisar -and which’. adjoined thè small room 
Jin which she was kept, but this liberty was 


_given toher only. in the presence of Nisar ` 


: and otheis. One day, when Nisar was ab- 
| seni, she heard music playing with a pro- 


- cession , which was passing along the road. 
: She peeped through the window and saw 


her. mother and Chhatri, a caste fellow 
. of hers, sitting on the platform opposite 
the gate. .Nisar also noticed her mother 
“and Chhatri and dragged her.away from 
: the window saying that if they were found 
vout- they would both be arrested. Nisar be- 
. cameapprehensive, and he devised niéans of 
more effectively concealing Musammat At- 
waria. Accordingly he clipped her hair 
-and gave her male attire to put on. She 
was removed at night to a house belong- 
-ing _ tó , Bishambhar, known ‘as ‘Chakki 
Guar, iù a neighbouring muhalla. She 
d in a room occupied by 
‘Hector. ‘It is said that Hector, whose 
father has a bunglow not far away from 
‘Bishambhar’s ‘place, had quarrelled with 
his father and. was living in one of the 
xooms of Chakki Ghar, in which there was 


a flour mill from which the house derives 
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its name. She remained there for about fiv? 
days, during which Bishambhar also raped 
her. It was later considered desirable to 
transfer her to some other place. Accord- 
ingly she was taken by Hector on his 
bicycle to Muhalla Narghat. Nisar accom- 
panied them on another bicycle They 
ladged her in the house of Nur Mohammad 
where she lived for six days disguised as 
a boy. After that she was taken one 
night to the house of Karimullah Jarrah 
near Ghanta Ghar. She lived in Karim- 
ulluh’s Louse in the same disguise for five 
days. Thereafter she was brought by 
Nisar on “ekka” to his own house, where 
she lived for another seven days. ; 

In the meantime her mother wasin search 
of her daughter and the Arya Samajists 


-had started an agitation ‘against Nisar 


keeping Musammat Atwaria,a Hindu: girl. 
Nisar and‘ his companions. then con- 
spired.to take her over to a person 
named Maqbul Husain, who resided in 
village Khamaria, half of which, is -in 


‘Benares Estate, the other half being part 


of British India. Accordingly she was put 
in an “ekka” which was covered. “Babu 
Khan, a servant of Nisar and Musammat 
Mariam, his mistress, were seated on eithér 
„side of Musammat Atwaria. Nisar and‘ Hector 
‘led the way on their bicycles and took -the 
“ekka” across the Ganges bridge to Kha- 
maria. The “ekka” stopped at a certain 
‘place where Musammat Atwaria was made:to 
alight and thence walk to the house of Maq- 
bul Husain. Babu and Mariam returned on 
the ‘ekka’ and so did Nisar and Hector 


‘on their bicycles.: Maqul Husain lodged 


Musammat Atwaria in a certam room. She 
expected that Nisar and Hector would 
return after sometime and when they did 
‘not she enquired of Maqbul as to when 
the “Saheb” (meaning Nisar) would return. 
Maqbul scolded her, saying that she 
should not talk ‘of tne “Saheb,” asshe had 
been sold to him (Maqbul) and he would 
take her tothe Punjab. She stayed in her 
new lodging during the night. Next morn: 
ing when Maqbul was leaving his house 
she asked him as to where and how she 
would go “to answer the call of nature. 
Maqbul pointed out a window, through 
which she should go out. Maqbul left her, 


locking the outer door of his house. Musam- 


mat Atwaria found a suitable opportunity 
and left the house through the window 
She concealed herself ‘in a sugarcane 
field, where she’ remained the whole day 
Towards the evening she ran to Chaitgan; 
Bazar, whichis at'a distance of one mile 


.demanded one rupee, and she agreed to 
“pay. ib.” In the meantime: Police constables 
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from Khamaria. ‘here’ she noticed an 
‘kka standing near a shop. She went 
up to the ‘ekka’ driver and asked him to 
take her io Mirzapur. The ‘ekka’ driver 


Ram Sakal Singh and . Ram ‘Lakhan Singh: 


- noticed her movements and, came to her:. 


They put certain. questions to her but she- 
refused to tell them anything about her- 
self. 'LThey said they were Police constables 
but she demanded proof of that fact. 
They were in plain clothes, but had*their 
uniforms with them. They showed: them ' 
to her to convince ‘her that they were 
Police constables.. When she _ was assured 
that they were Police constables and not 
likely to betray her, she narrated. her: 
story from beginning toend. The- Police. 
constables were going on their round. 
They lodged her in the house of a Bhujain 
and went away on their duty.’ They 
returned next morning and took her to the 
Police Station Chilh to: which they were. 


- attached. 


There she. lodged a report, which is; 
dated November 11, 1935, 8 am. In that 
report she charged nine persons with a 
number of offences. ‘They were Nisar, 
Musammat ‘Mariam, Babu Khan, Hector: 
Bishambhar and four othersnot named. 
One of the four, whose name is not men~“ 
tioned, was doubtless Imtiza, who is 
referred ‘to in the report as “a doctor.” 
Her mother was sent for, and arrived 
by thé evening The two were sent to the 
Kotwali at Mirzapur, and the officer-in-- 
charge of the Kotwali started the investi- 
gation. Hector was arrested on November 
14, 1935. Bishambhar was also arrested. 
Nisar and.Dr. Imtiza.were not found and 
aresaid to be absconding; Maqbul Husain 


_ was also one.of the accused and was not.. 


- Babu and Mariam though named 


| 8 164, Criminal Procedure Code, as wit- 


„ were actually prosecuted were Hector and 


2 


- Ing Magistrate towards 


. Bishambhar, 


arrested. He is also said to be absconding. . 
as 
proceeded against by 
They were examined’ under 


accused, were not 
the Police, 
nesses. Thus the only two persons who. 
-Bishambhar. In the Court of the Committ- 
the conclusion 
of proceedings a pardon was tendered to 
and Hector alone was ‘com- 
Court of Session. Hector 
of all the offences 


mitted to the 
has been convicted 


. with which he was charged and sentenced 


to Various terms of: imprisonment the 


-longest being five years’ rigorous imprison- 
y Ng 


ment. : 
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Hector, “aecused, has denied all. the 
allegations against him, except so ‘far that 
he has admitted having had illicit confaection 
‘with Musammat Atwaria. His case is: that 

| she was a woman of loose ‘character, » that 
she had been turned out by her- husband 

_and was earning her livelihood -by working 
as a labourer and that she had illicit con- 
aection. with several persons, ` including 
Nisar and: himself, whom she visited off and 
on. ~ : . ete A S 

There are two cardinal points in the case 
on which both sides have concentrated their 
etorts.- According to ‘the prosecution 
Musammat Atwariais below l4 -years st 
age and, atall events, less than 16; while 
according to the defence her age is- about 
18. The importance of her age lies, in 
the main, in the attempt on the part of tae 
prosecution to establish the charge of. rape. 

- If she is less than 14,' no‘ question of her 
consent can arise. If her age:is- above 14 
but less than 16, the charge of kidnapping 
from lawful guardianship will be made out 
in case she is found to have been taken out 
of the keeping of her lawful guardian. - The 
second point, on whica stress is laid by the 
prosecution is the-use, of force in her’ being 
taken to the house of. Nisar and in detain- 
ing her thereafter. If this allegation: is 
found tobe proved,: the question -of age - 
becomes comparatively ‘immaterial. “(His 
Lordship then considered the evidencs ` of 
Musammat Attaria and het mother-in 

. respect of.her age and found that no reli- 
ance could be placed on it and then referr- 

-ed to the medical evidence on the: side iof 
-both the prosecution and defence and, pro- 
ceeded.) Thelearned Sessions Judge’ has 
discarded the evidence .of Col. , ‘Mac 
Gilchrist and Major-Quraishi on the ground 
that they are. partial. to, the defence. “i It 
appears that Khan Bahadur . Tasadduq 
‘Husain, the father of Nisar;. accused, “was 

. for sometime the-Civil Surgeoa of Mirzdpur 
and in the course of his career ‘ass medical 
man he got acquainted: ‘with: ~Ool..7Mac 


| Gilchrist, who admitted ‘in his: evideace 


K: B. Tasadpuq: Husain 3 had - 
seen him sometime; before -hê:t gayet evi- 
dence in the case.  Tué ` cross-€x.imitiation 
was not pressed fursher and’ Leidt. no 
justiicatio-for questioning - the. impar- 
ian in the position df Col: Mac 
Gilchrist. The learned. Judge: has “also 
considered: the evidence. of “Major - Quraishi 
as based on the ground that Major Quraishi 
was not a stranger to the family: of KB. 
Tasadduq Husain o 2 SE 
I do not agree with the learned Sessions 


that: 


- Hussain. 
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Judge even if jt be the case that Major 
Quraishi is related to K. B. Tasadduq 
These witnesses gave “ their 
opinions and also the grounds on which 
_they are based. Unless there is something in 
their evidence which creates a suspicion 
that they have mis-stated the grounds or 
have manifestly formed an untenable opi- 
nion, it will not be right to characterise 
their evidence as partial. It may be said 
generally that expert evidence produced 


“by an interested party mas hive a certain. 


‘amount of unconscious bias in favour of 
that party; but on a question like this it 
is easy for the Court to'see that the differ- 
ence of opinion between’ Col. Townsend on 
the o.ehand and Ool. Mac Gilchrist and 
Major Quraishi on the other is purely of a 
scientific characters The Court has before 

-it-the ground upon which each expert bases 
his opinion, and it is for-the Court to accept 


one opinion or the other, without characteris-. 


ing the opposite opinion as partial. Iam 
: bound to say that there is a good deal to 
be'said in favour of the opinion expressed 
“by Gol. Mac Gilchrist and Major Quraishi. 
- At the same time, the opinion expressed 
: by Col. Townsend, who is also an expert 


“of distinction, is based after a careful: 


examination on scientific lines. He had 
an. advantage which the other medical 
witnesses had not, viz., that he examined 
Musamniat Atwaria's person. If the result 
_ of the case had rested entirely on the finding 
as regards the age of Musammat Atwaria, 
I would have held it tobe so doubtful that 
the case for the prosecution must fall to 
the ground; but Iam’ prepared to accept, 


for the purposes of this case, that Musammat. 
Atwaria's age is between 14 and 16, as’ 


declared by Col. Townsend. 

The more important question is whether 
Musammatt ‘Atwaria was forcibly carried 
to the house of Nisar, where she was 
detained against her will. (His Lordship 
then examined the evidence of Musammat. 


Atwaria on this point and continued), Musam- 


mat Atwaria’s evidence is not corroborated 
by the evidence of any other witnesses. 


It cannot be maintained that corroboration ` 


is not possible. The prosecution themselves 
-Secured the evidence of at least four 
persons whom they examined :under 
8. 1t4, Criminal Procedure Code. One 
of them was Narbada 


examined at the trial. If he had stuck to 
his statement made under s. 164, Criminal 
Procedure Code, his evidence would have 
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: statement under s. 164 is on the record, and’ 


, one can see ata glance why he was not’ 
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shown that Musammat Atwaria lived in 
the house of Nisar as a regular mistress, 
that she used to come downstairsin a big 
enclosure behind the gate, in which there 
was a latrine anda public watertap, that 
she was frequently seen by him in that 
enclosure when she went into the latrine 
and that he saw her ina bed in the varan- 
dah occupied by Nisar ` upstairs... There 
is no evidence to suggest that Narbada 
Prasad was in collusion with the accused. 
The Investigating Officer who gave evidence 
did not even: allege that Narbada Prasad 
was in collusion and was not for that reason 
examined as a witness. This explanation 
was given to me in the course of arguments 
by the learned Government Pleader. This 
is, however, no explanation. It is only a 
bare assertion. Similarly Musammat 
Nanki, a sweeper woman, was examined 


` under s8. 164. She used to go into the house 


and clean it and frequently saw the girl 
sitting on a cot in the square room playing 
cards with Nisar and others. Both Narbada 
Prasad and Musammat Nanki said that 
she was in female attire having a clean 
‘dhoti’ on. Babu Khan and his mistress 
Mariam, who always resided in the house 
and looked after Musammat Atwaria, were 
also examined under s. 164, and their state- 
ments also do not support the prosecution. 
I cannot treat these statements recorded 
under s. 164, Criminal Procedure Code, as 
evidence in the case; but [am referring to 
them merely to show that {here were witness- 
es who were in a position to give relevant 
evidence, but the prosecution deliberately 
withheld their evidence without establish- 
ing the slightest reason for the suggestion 
that they had been won over by the defence. 

In these circumstances, the prosecution 
must face the inference arising from their 
conduct in withholding evidence. Their 


` plain duty was to produce these witnesses; 


and it was for the Court to believe cr dis- 
believe them. At any rate same founda- 
tion should have beer laid for the sugges- 
tion that they were hostile. The mere 
fact that their evidence was expected to 
be inconsistent with that of Musammat 
Atwaria in some respects was no justifica- 
tion for refusing to examine them as witness- 
es. In this connection the Sessions Judge 
showed a regrettable disregard of the pro- 
visions of s. 540, Criminal Procedure Code. 
It is the duty of the trial Judge to examine 
all such witnesses as appear to be in a posi- 
tion to give ‘important evidence. The 
learned Judge could have seen at a glance 
that some, if not all, of those examine 
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under s. 164, Criminal Procedure Code, were 
not under the influence of the defence and the 
wholesale charge of partiality was groundless. 
I would have had these witnesses examined 
even at this late stage, were it not for the 
“belief that their evidence would further 
weaken the evidence of Musammat A:waria 
whom I disbelieve. His Lordship then 
considered the evidence of the approver and 

‘the other witnesses and ‘holding that 
prosecution story was not borne out by any 
reliable evidence, continued.) The last 
question is whether the accused can be 
considered to have-committed any offence 
on the findings which I have arrived at, 

: namely, that Musammat Atwaria willingly 
came to the house of Nisar und lived there 
and possibly at some other place but that 
the allegations of force and fraud are not 
true. The appellant has been convicted 
under ss 376, 363, 365-A and 368, Indian 
Penal Gode. I proceed to consider each 

` charge separately. If Musammat Atwaria 
had been belcw the age of 14, the appel- 
Jant would have been guilty under s. 374, 
as he admits having had sexual intercourse 
with her. But, on the ‘evidence of Col. 
Townsend and according to my finding. 
she was much above 14. He cannot, there- 
fore, be held guilty under s. 376, having 
regard to my‘finding that she was a con- 
senting party to the sexual intercourse with 
the appellant or anyone else of the group of 
persons whose names have been mentioned 
by her in that connection. 

Section 363, Indian Penal .Code, refers to 
kidnapping from lawful guardianship or 
from -British Ind'a. Kidnapping from 
lawful guardianship is defined in s. 361 as 
taking or enticing a minor under 16 fears 
of age, if a female, out ofthe keeping of the 
lawful guardian of such minor. Assuming 
that (Musammat Atwaria was below 16 

- years of age, there was no taking out of the 
keeping of the lawful guardian, as she had 

- no lawful guardian at the time when she 

came to the house of Nisar or when she lived 
in the 'rcom of Hector, appellant, assuming 
this part of the case for the prosecution to 
be true. She had been turned out by her 
husband and was free to go anywhere she 

- liked. Jt was argued before me. that she 
was in the “constructive guardianship” of 

-her husband. I donot think this contention 
can be upheld. Where a-minor is living 
with a. lawful guardian, but is taken or 
enticed away from a street or some other 
place of resort, the position is - entirely 

_ different. The guar dian. retains the. care and 

custody of the minor, even-though the latter 
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is not actually in the house. But, where 
the guardian abandons the- care and--cus- 
tody of the minor and allows her to go, any- 
where she likes, she cannot be considered 
to be in his care or custody. .. The case in 
Emperor v. Ewaz Ali (l) is in point. So 
far as the allegation. that she was kidnap- 
ped out of British India is concerned, the 
charge must fail in the absence of a finding 
that Musammat Atwaria was conveyed to 
village Khamaria without her consent. I 
have alréady held that it has not been 
established that she was uot a consenting 
party to anything which Nisar or the.appel- 
lant did. No question of want of: consent 
of the person authorized to consent on her 
behalf can arise, as she was above 12 
(s. 90, Indian Penal Code). > 

Section 36¢-A, Indian Penal Code, also 
does not apply" as, ussuming the age of 
Musammat Atwariato be below 18, there is 
no reliable evidence that she was taken by 
the appellant from one place to another with 
the intention thatshe be seduced or forced 
to illicit intercourse with another person. 
On the own showing of the prosecution, she 
was taken from one place to another, assum- 
ing this part of the story.to be true, with 
the intention of keeping her out of the way 
of her mother. Lastly, s. 368, Indian Penal 
Code, pre-supposes that the offence of 
kidnapping or abduction has taken place, 
so that anyone wrongfully concealing or 
confining the person kidnapped or abducted 
is guilty of an offence under s 368,, Indian 
Penal Code. On the above findings no 
offence of kidnapping or abduction has 
been made out. The charge under this 
section, therefore, fails. The result is that 
the appeal is allowed, ithe convietion and 
sentences passed by the lower Court are set 
aside and the appellant Francis Hector is 
anes He need not surrender to his 

ail. ©. 

N. f Appeal allowed. 


(1) 36 A 624; 30 Ind ure 647; AI R1915 All 390; 
16 Cr. LJ 663; 13 A L J 848.. 
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Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 2— Portion of property with mortgagor and an- 
other portion with mortgagee—Bengal Land Redemp- 
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tion and Foreclosure Regulation (XVII of 1808), 
if applies—Remedy—Proceedings under the Regula- 
tion—Hffect—Suit brought after it—Whether one 
- for foreclosure. . . 
Where a portion of the property is in possession of 
- the mortgagors, while another portion of the property 
-is in possession of the mortgagee, the terms of Bengal 
Land Redemption and Foreclosure Regulation cannot 
_be applied and action for foreclosure cannot be 
taken under it. Thē only remedy is the general 
i E given by O. XXXIV, r. 2, Civil Procedure 
ode. = 
| Once proceedings have been taken “under the 
Bengal Regulation, and they have been duly carried 
_ out, foreclosure takes place automatically and title 
` passes by virtue of the clause in the mortgage-deed 
< to the mortgagee, Any suit brought thereaiter’ is 
. not a suit for foreclosure underthe Civil Procedure 
Code, but isa suit for possession as owner. arori 
- Mal'v. Ramji Lal (2), referred to. h 
WO, A. from the preliminary decree of 
the Senior Sub-Judge, Delhi, dated Febru- 
- ary 27, 1934 a | 
: “Mr. Mohsin Shah, for the Appellant. 
_ Messrs. Kirpa .Narain 
“Dayal, for the Respondent (Narain Singh). 
‘- Dalip Singh, J.—The only question 
-arising for decision in this -appeal is 
whether on the terms of the present mort- 
- gage, which contained-a clause for con- 
_ ditional sale and 
- brought a suit 


for: foreclosure under 


. O. XXXIV, r. 2, Civil Procedure Code, the. 


suit did not lie because the only remedy 
- is that provided under Bengal Regulation 
XVII of 1806-and the remedy under the 
-= Civil- Procedure Code is éxcluded. The 
learned Counsel for the appellant has 
“eontended thatin all, the cases from 1909 
to 1936, and in the previous cases as 
well,- proceedings under ‘the. Regulation 
were- always taken, and after the Civil 
. Procedure Code came into operation -on 
: January 1, 1909, it-was only after the ter- 
-mination of proceedings under tLe Bengal 


` Regulation that-a suit for foreclosure under - 


TO. XXXIV, r. 2, Civil Prceedure Code, was 
prought. The only ruling which supports 
this somewhat remarkable contention is 


‘Gordhan.Das v..Rukman (1), where it is - 


slated that a suit by way of foreclosure 
was brought after proceedings under the 
Regulation. We sent for - the original 
records. - It- appears that the suit actually 
brought was a suit for possession as 
owner onthe allegation that by virtue of 
the. proceedings under the Bengal Regula- 
~ ation foreclosure had taken place and title 
had passed on the expiry of the year of 
grace- prescribed by the Regulation. 
Tt is {obvious on’ a consideration of the 


IR :1920..Lah. 
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and Bhagwat: 


on which the mortgagee, 


. virtue of the fact 


. is in possession of 


-of . the 


© ' (2) 2 Lah. 53; 59 Ind. Gab, 812; A I R192] Lah: 9; 
“AL P WW 1921; 3 LahwL J 68; 46 :P. LR 1921 (Œ B), 
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Regulation itself as well as from.other con- 
siderations that once . proceedings ‘have 
been taken under the Bengal Regulation 
and they have teen duly’ carried ont, 
foreclosure takes place automatically and 
title passes by virtue of the clause in the 
mortgage-deed tothe mortgagee. Any suit 
brought thereafter is not a suit for fore- 


. closure under the Civil Procedure Code, 


but is a suit for possession as owner, and 


“this was pointed out ‘n Karori Mal v. Ramji 


Lal ‘2°, at p. 55*. Other rulings cited by the 
learned Counsel for the appellant do not 
advance the proposition any further than 
this. aS ad 

On the other hand the learned Counsel 
for the respondents has contended that 
whether the Civil Procedure Code and 
the procedure provided by the Bengal 
Regulation XVII of 1806 are or are not 
mutually exclusive, the terms of the pre- 
sent mortgage. deed are such that the 
Regulation: cannot apply. He contends that 
under ss..7 and 8 of the Regulation itis 
clear that the Regulation cnly applies in 
two cases : (i) where possession has passed 
to the mortgagee and foreclosure can duly 
take place in default. of the payment of 
the sum lent, and (ii) where : possession 
hae not passed to the mortgagee and 
where foreclosure can duly’ take place in 


. default of payment of the principal and 


interest. He contends that in the present 
case this is not so, and by virtue of the 
clause which provides that the mortgagee 
shall pay Rs. 400 per month by way of 
maintenance of the mortgagors and by 
that a portion of the 
property is in possession of the mortgagors, 
whereas another. portion of the property 
the morigagee,’ it 
is impossible to. apply the terms of the 
‘Regulation or to take action for foreclosure 
under it. He, therefore,. contends that the 
only .remedy provided is the general remedy 
given by O. XXXIV,r. 2, Civil Procedure 
Code. - I consider that there is force in this 
contention.and the learned Counsel for the 


.appellant. has not been able to show'us that 


the mortgage in question would come with- 
in the terms of the Regulation. In this view 
it becomes unnecessary to decide whether, 
if the mortgage had come within. the 
terms of the Regulation the procedure 
under. the Regulation would be obligatory 
and would bar the more general provisions 
Civil Procedurs .Code. In the 





*Page of 2 Lah.—|£d.] 
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circumstances I would dismiss the appeal 
with costs...” 

“Tek Chand, J-—J.agree. 2 2. 
JON. APppeal dismissed. 
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“First Civil’ Appeal No. 3140f 1932 ` 
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`. | BULAIMAN, ©. J. AND BAJPAI, J. 
- BISHAN DAYAL-—PLAINTIFF—A PPELLANT 

Kak NG © Versus . 

-177 KESHO PRASAD AND ANOTHER— 
=, DEFENDANTS— RESPONDENTS. 

‘Civil Procedure-Code (Act V of 1908),.s 66—Plain- 
tiff claiming that auction-purchase was made on his 
‘behalf though ostensibly in another's name—Claim, 
whether barred—Property not being entire property, 
-if material—Matters tobe considered—S 66, scope of. 
' -Where the plaintiff not only wishes to have the 
sale. certificate rectified, but desires to claim that 
the auction-purchase itself had been made on his 
behalf “or on behalf of his predecessor, though 
-ostensibly in the name of the defendant or his pre- 
decessor, the case would obviously fall under sub- 
8.1) and not under sub-s. .(2) of s. 66, Civil Proce- 
dure Oode, and the claim -will be barred. It is 
immaterial whether the property in suit is the 
entire property: which was purchased in ‘one lot at 
thé auction or whether it isa part ofa ‘lot so pur- 
chased and whether the. plaintiff claims the whole 
of if or only a share.in it. The substantial thing 
to consider is: that the defendant who is resisting 
the claim, claims title to the property under a pur- 

`- chase certified by the Court, and if the property in 
dispute is part of the property so purchased, the 
Jatter is protected. Distinction should be drawn 
between the cases where the whole of the property 
‘purchased is. claimed, and where the plaintiff says 
that he’ purchased only a share in the -property 
‘mentioned in the sale certificate. In either case the 
defendant claims title under a purchase certified by 
‘the-Court, and the claim comes within the mischief 
„of 8. 66. [p. 684; col. 1; p. 688, col. 2.) 
[Oase-law discussed.] . nae meer: í 
F. ©. A. from the decision of the Sub- 
Judge, Banda, dated June.30, 1932. 


Messrs. S. N. Sen, P. L. Banerji and B, 
“Malik, for the Appellant.. _ | f . 
- Dr. K; N: Katzu, Messrs. K. N. Laghate 
and S. N. Seth, for the Respondents. 


Judgment.—This is a plaintiffs appeal 
‘arising out. of a suit for joint possessiun of 
-one-half share in certain properties which 
were: admittedly sold at auction and pur 
chased in the name of Kesho Prasad, de- 


“féendant No 1. Tne plaintiff is the son of a 


daughter of. Ram ‘Dayal who was Kesho 
-Prasad’s uncle. It is admitted by both the 
partiés that Ram Dayal and Kesho Prasad 
were separate. and did not form members of 
a joint Hindu family. . The plaintiff's case 
as put-forward in«the plaint «was that the 
property “was put ‘up -for. sale on several 
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occasions ‘and bids weré made, but they 
were not ultimately accepted as the price 
offered was cunsidered to be inadequate; but 
finally the- highest bid was accepted on 
July 20, 1907 on which occasion Ram Dayal 


was absent and sae - | 
Kesho Prasad, defendant No. 1, called out bids on 

his own behalf and on behalf of Ram Dayal, and that 

the said sale was confirmed. (Paragraph 5 of the 


plaint). 


His case was that the said property was 


‘jointly held by Ram Dayal and the defen- 


dants as a family property (not joint family 
property) and that after the death of Ram 
Dayal, his widow Musammat Ram Piari Kuer 
was in possession and defendant No. 1, who 
was the lambardarof the village,went on pay- 
ing profits to the real owners The plaintiff 
cleimed joint possessicn over one-half of the 
property together wih mesne profits for 
three years. The defendant denied ‘that 
Ram Dayal was the joint owner of this prop- 
erly and asserted that he and his brother 
were the sole purchasers and the oniy pro- 
prietois. There was a further denial of the 
allegation that Ram Dayal and after him 
his widow were in possession of the properly 
or received any profits and there was a fur- 
ther plea that the plaintiff's claim was 
barred by e. 66, Civil Procedure Code. 
There was, however, no case put forward by 
the plaintiff in the plaint suggesting that 
subsequent to the auction purchase of 1907 - 
either Ram Dayal or his widow had by 
adverse possession for over 12 years ac- 
quired titlé to this property. The suit was 
not based on any such ‘adverse title claimed 
independently of the rights alleged to have 
been acquired by the auction purchase of 
1907. The learned Subordinate Judge has 
dismissed the plaintiff's claim deciding these 
main issuesagainst the plaintiff. The main 
print argued: before us is the question of 
law whether the claim is or is not barred 
by s. 66, Civil Procedure Code. Now that 
section consists of two parts. Sub-s. (1) 
provides that ; ` : a 
“No suit shall be maintained against any person 
‘claiming title under a purchase certified by the 
Court in such manner as may be prescribed on the 
ground that-.the purchase was made on behalf :of 
the plaintiff or on behalf of some one through whom 
the plaintiff claims,” : . 
Accordingly,. if a suit is brovught-on the 
ground that the purchase is made on behalf 
of the plaintiff cr on behalf of some one 
through whom he claims and -is maintained 
against a person -wLo claims title under a 
purchase certified by the Court in” the. 
manner prescribed, the ‘suit is not main- 
tainable and must be dismissed.’ Sub-s. (2) 
provides that ; es 
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“Nothing in this section shall bara suit to obtain 


a declaration that the name of any purchaser certi- 
fied as aforesaid was inserted in the certificate 


fraudulently or without the consent of the real pur-- 


“chaser, etc.” 

It is to be noted that while subes (1) pro- 
hibits a claim brought forward on the 
ground that the auction-purchase had been 
made on behalf of the plaintiff or his pre- 
„decessor, although nominally in the name 
‘of the defendant or his predecessor, sub-. 
s. (2} refers to asuit to obtain a declaration 
that the name of any certified purchaser 
„was inseriedin the sale certificate fraudu- 
lently or without the consent of the real 
purchaser. Apparently, sub-s. (2) would 
apply to cases where the auction purchase 
itself is not directly challenged, but the 
case is that the name of the defendant or his 
predecessor was wrongly entered in the sale 
certificate either fraudulently or without 
the consent of the real purchaser. Where 
the plaintiff not only wishes to have the sale 
certificate rectified, but desires to claim 
that the auction-purchase itself had been 
made on his behalf or on behalf of his pre- 
decessor, though ostensibly in the name of 
the defendant or his predecessor, the case 
would obviously fall under sub-s. (1) and 
not under sub-s.(2). The scope of the 
section has been made clear by several pro- 
- nouncements of their Lordships of the Privy 
Council. While Act VIIT of 1859 was in 
force, of which s. 260 corresponded to the 
present s, 66, their Lordships had to consider 
a case in Bodh Singh Doodhooria v. Ganesh 
Chander Sen (1) where a suit was brought 
by a member ofa joint Hindu family to 
recover possession of certain property al- 
leged to belong to a joint estate, but which 
“had been purchased by the defendant ata 
sale in execution of a decree passed against 
the estate of one member of the family only. 
Their Lordships, after remarking that the 
provisions of the section were designed to 
check the practice of making what are 
known as benami purchase at auction sales, 
i. @., transaction in which A secretly pur- 
chases on his own account in the name of 
B, observed that they cannot be taken to 
affect the rights of members of a joint Hindu 
family, who by the operation of law, and 
not by virtue of any private agreement or 
understanding are entitled to treat as part 
of their common property an acquisition, 
however made by a member of the family 
_ in his sole name, if made by the use of the 
family funds. The case is of a joint Hindu 
family and is obviously peculiar inasmuch 
as acquisitions made. by any member of 

(1) 12B LB 817; 19 W R 356 (P 0). 
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such family are presumed to belong tothe 
whole family. The Courts in India have 
folloxed their Lordships’ pronouncement 
consistently holding that it is open toa 
member of a joint Hindu family to recover 
his share in the property purchased at 
auction by another. member and that s. 66, 
Civil Procedure Code, would not stand in 
his way. Their Lordships of course did not 
lay down that the application of'’s. 260 of 
the old Act was confined solely to the case 
where the purchase was made by a judg- 
ment-debtor secretly in order to defraud his 
creditors. ` The scope of the old section was 


-again considered by their Lordships in 


Buhuns Kowur v. Lalla Buhooree Lall (2), 
where acertified purchaser had brought a 
suit against the true owner who was actual- 
ly in possession. Their Lordships held 
that the provisions of that section could not 
debar the defendant who was in possession 
from setting up his titlé as against the certi- 
fied purchaser. 

“In Ganga Sahai v. Keshri (3), one of the 
three joint decree-holders of a mortgage 
decree had alone taken out execution under 
s. 231 of the old Code stating that the other 
decree-holders had died and praying that 
the execution might be subject to the rights 
of their heirs and representatives, and on 
that account had obtained leave to bid at 
the sale and actually purchased the prop ~ 
erty in his own name and, furnished 
with a certificate of sale, got possession of 
the property. Their Lordships held that 
the heirs of the other decree-holders were 
entitled to receive their shares from him 
and that s. 317 of the Code of 1882 was not 
applicable asa defence of the suit. Their 
Lordships took care to point out that 
Ganga Sahai, one of the decree-holders, had 
tried to perpetuate a fraud against his 
co-decree-holders under cover of that sec- 
tion and emphasized that his application 
for execution had been made under s. 231 
of the Code and was made professedly sub- 
ject to the rights of his co-decree-holders, 
and pointed out that had he not even 
embodied this reservation in his petition, 
the Court executing the decree would have 
of its own motion protected the interests 
of the other decree-holders. Their Lord- 
ships accordingly held that the heirs and 
representatives of the other decree-holders 
were entitled’ to recover their oné-third 


(2) 14 M I A 496,18 W R157; 10B LR 159(P 0). 

(3) 37 A 545; 30 Ind. Cas. 265; A I R 1915 P O 81; 19 

CW N 1175; 18 M L T 203; 29M-L J 329; 2 LW 837; 

wa A LJ 998; 17 Bom. LR 998; 22 C L J508; (1915) M 
N 713; 421 A177 PC). 
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share of the property purchased by Ganga 


Sahai in execution of the joint mortgage 
deéree. 4 


Order XXI, r. 15 of the present Code con-- 


tains a similar’ provision and one of seve- 
ral ‘joint decree-holders is allowed to ap- 
ply for execution of the whole decree for 
the benefit of all the’ decrée-holders and 
only where the Court sées sufficient cause 
for allowing the decree to be executed on 
an application made under that rule,i.e., an 
application to execute the whoie decree for 
the benefit of all the decree-holders; the 
Court is bound to protect the interests of 
the other persons who Lave notjoined in 
the application. When such a decree is 
executed for the benefit of all and tLe prop- 
erty is ultimately purchased by the dec- 
ree-holder (who is executing the decree) 
in lieu oft the decretal amount and the 
decree’ is consequently satistied, the pur- 
chase is cbviously made for the benefit 
of all the joint decree-holders whcse money 
goes towards the acquisition of the proper- 
ty. Indeed one decree-holder may not be 
allowed to execute the decree at all, unless 
there isan assurance that the rights of the 
other persons would he adequately protect+ 
ed. It isin such circumstances that the 
purchase is deemed to have been made 
on behalf of allthe joint decree-holders 
and in sucha case, as laid down by their 
Lordships of the Privy Council, the provi- 
sions of gs. 66, Civil Procedure Code, would 
not apply. The learned Advocate for the 
appellant relies on the observation made 
in Ganga Sahai's case (3), to the effect 
that: ` ANA 

“The provisions ‘of the section were designed to 
create some check on the practice of making 
what are called benami purchases at execution sales 
for the benefit of judgment-debtors,, and in no way 
affect the title of persons otherwise beneficially in- 
terested in the purchase.” - 

It is urged before us that their Lord- 
ships intended to lay down that the rights 
of persons who are otherwise beneficially 
interested in the purchase can never be 
affecled bs the provisions of the section. 
We think that their Lordships intended to 
protect the interest of persons beneficially 
interested in the property purchased, other 
than those who, claim to have made auc- 
tion-purchases, who, are not entitled’ to 

‘maintain the svit contrary ‘to the provi- 
sions of s. 66. Further, the title of persons 
otherwise beneficially interested would not 
be affected; and if by some means they 
obtain possession of the property and are 
sued as defendants, s. 66 ‘would not stand 
in. their way as their title has in no way 
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“been destroyed. The next case relied upon 


on behalf ofthe appellant is the case in 
Deonandan Prashad v. Janki Singh (4). 
That wasa special case not arising under 
the Civil Procedure Code. There, under 
the terms of his mortgage, a usufructuary 
mortgages was liable to pay a certain 
amount of Government revenue. He had 
cn a previous occasion paid an excess 
amount which, however, was somehow ab- 
sorbed. Later he made a deposit which 
was short by Rs. 2-10-0. Their Lordships 
agreed with the Courts in India that the 
Government revenue had been deliberately 
allowed to fallinto arrear. with a view to 
the property being put upfor sale and 
bought by the mortgagee. Atthough the 
mortgagee himself being a mizior could not 
be considered to. have beena party to the 
fraud, it was found that his agents had 
deliberately committed default in breach 
of the terms of thé mortgage. When the 
property was sold and purchased’ in the 
name of the mortgagee, their Lordships 
held that:the mortgagee could not be al- 
lowed to hold for himself the advantage 
gained .by the default for which his agents 
were responsible and that the advantage’ 
gained by the scheme must be held for the- 
benefit of the co-owners who were not shown 
to have been aware of the defaultor sale, 
or to have disentitled themselves to the 
equitable relief. The sale had : not taken 
place in execution of any decree, but for 
recovery of revenue under the. provisions 
of Act XI of 1859, and the case was really 
governed bys. 90, Trusts Act. Ilustra- 
tion (e) to that section was directly in 
point ; : Š 

“A mortgages land to B, who enters in possession. 
B allows the Government revenue to fall into arrear 
with a view tothe land being: put up for sale and 
hie becoming the purchaser of it. The land is ace 
cordingly soldto B Subject to the repayment of 
the amount due on the mortgage and of-his-expen~ 


ses properly incurred. as mortgagee, B holds, the- 
land for the benefit of A." 


Although their Lordships did not in 
their judgment Specifically refer to the 
Trust Act, the language of their Lordships 
suggests that that section was in their Lord- 
ships’ mind particularly as it appears to 
have been referred to at the Bar. It is 
noteworthy that there was no reference what- 
soever either at the Bar or in the 
judgment of their Lordships to s. 317. 
of Act XIV of 182 corresponding ‘to 
the present s. 66. No doubt s. 66 

(4) 15A Ld 154; 39 Ind, Cas. 346; AIR 1916 PO 


927; 32 M L J 208; 21'0.W'N 473; 1 P L W 294; (1917) 
MW WN 254; 25 CL J 259; 21 ML T-240- 5 L W 526; 


.19 Bom L R 410; 44 C 573; 44 I A 30 (P ©) 
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of the Act contained a somewhat similar 
provision, but in that case the finding be- 
ing thatthe default had been made inten- 
tionally in order to acquire the property 
for the morigagee, it could not have been 
contended that the purchase had been made 
by the. defendant “on behalf ofthe plaint- 
if.” The mortgagee’s idéa obviously had 
been to make the purchase on his own be- 
half to defraud the mortgagor. 


So.far as the present Code is concerned, 
the case of Deonandan Prasad would be 
clearly distinguishable. Section 66, Civil 
Procedure Code, is confined to a purchase 
certified by the Court in such a manner as 
may be prescribed ; and the word “pres- 
cribed” is defined in s.2 (16) ¿s meaning 
“prescribed by rules ;" and “rules” under 
sub-s.18, means ‘“‘rules and forms contain- 
ed in Sch. I, or made under s. 122, or s. 125, 
Civil Procedure Gode’. It is, therefore, 
patent that a person who is not claiming. 
title under a purchase certified by the 
Court under any of the rules framed under’ 
the Code would not be protecled under 
s. 66, Civil Procedure Code. In Suraj Narain 
.V. Ratan Lal (5), one of the points which- 
arose for consideration was whether s. 317 
of the Code of 1882 applied to certain 
items of properties which had been pur- 
chased at auction ata sale under order of 
the Court in the name of Ratan Lal who 
was the son-in-law. of one of the members 
of tLe joint Hindu family. The Judicial 
Commissioner’s Court held that the son-in- 
law was entitled to resist the claim under 
8.317 Their Lordships of the Privy Coun- 
cil in affirming that view remarked : 

“There only remains one further point for consi- 
deration and that affects certain properties Nos. 1-4 
inclusive and .No.-32 in List No. 5, which were pur- 
chased at auction at a sale under order of the. 
Court inthe name of Ratan Lal, Their Lordships 
were satisfied thatany claim to these properties by 
u appellants is defeated by s. 317, Civil Procedure 

0046. 

As their Lordships were affirming the 
view of the Indian Court on this point, they 
did mot think it necessary to deal with te 
matters further. But the decision is 
clear and conelusive. The point raised in 
Ramathai Vadivelu Mudaliar v. Peria 
Manicka Mudaliar (6), was different, but 


(5) 40 A 159; 40 Ind. Cas, 988; A I R 1917 P'O 12; 
21 OW N 1065; 20 O C 211; 2 P L W 160; 33 M LJ 
180; 15 A L J 684; 19 Bom. L R 737;22M L T 121; 26 
O L J 267; 6 L W 509; (1917) M W N 4177; 4 O L J 762; 
44E A 201 (P O}. . 

(6) 43 M 643; 56 Ind. Cas. 395; A IR 1920 P © 30; 24 

C W N 699,18 A L J 584; 23 ML J 13;39 MLJ 11; 
I2 L W 1; (1920) M W N 389,2 UP L 
47 I A 108; 2U P LR (CO) 172 (P 0). 
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at p 649* their Lordships temarked: . 
“The object of s. 66, was to put anend to pur- 
chases by one person in the name of another ; and 
the distinction between a purchase on behalf of an- 
other, and a purchase coupled with an undertaking 
to convey to another at the price of purchase, is 
somewhat narrow.” | KG 
This observation also shows that the only’ 
object of the section is to prevent be- 
nami purchases made by judgment-deb-' 
tors. Coming to the cases of this Court it 
was laid down by a learned Single Judge 
in Durga v. Bhagwan Das (7), that where 
one cf several joint mortgagees brought. 
a suit in his own name and obtained a 
decree in his own name and executed it. 
and purchased the property at auction, the 
representatives of the other mo-rtgagees’ 
could not recover apart of the property , 
so purch.sed although they might recover 
their share of tLe mortgage money. It is 
to be noted that in that case a suit had 
been brought by only’ one mortgagee and- 
the decree obtained was not’a joint one. 
The same view seems to have been follow- 
by another learned Judge of this Court in 
Makhan Lal v. Badri Prasad .8). Great’ 
reliance has been placed by the learned 
Advocate for the appellant on the case in 
Achhaibar Dube v. Tapasi Dube (9). That, 
also ‘was a tase where two partners | 
who had lent partnership money to a 
third person obtained -against him a joint 
decree and in’ execution ‘of that joint. 
decree certain property was purchased at; 
auction sale by one of the decree holders 


‘only out of the partnership. funds or. by 


setting off the joint decree’ obtained'by. 
the partners. The learned Judge held: 
ihat in such a case s, 317, Civil Procedure. 
Code wasnota bar. In the course of his 
judgment he referred io the object of the ` 
to check the practice of 
making benami purchases and remarked. 
that the principle applicable to members 
ofa joint Hindu family might well apply 
to partners. It is not clear that the learn- 
ed Judge meant to lay down that- even if 
one of tne partners has sued alone for the 
recovery of his debt and obtained a decree 
exclusively in his name and purchased the: 
property in his name, the other partner 
can recover his share of the property from 
him. In any case even ifsuch a view was 


- expressed, it would be an obiter dictum. +:° 


But the principle underlying this case 
was extended by’ the Bombay High Court: 


(7) 23 A 34; A W N 1900, 190. < a $ 
(8) A IR 1923 All 403. o, aa 

(99 29 A 557. A W N 1907, 166. ; ME 
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n Vishwanath Dhondira; v. Pandharinath 


Ganesh (10). In that case the plaintiff and ‘ 


the defendant had agreed’ to ‘unite their 
funds for the purpose of purchasing the 
property. But the purchase was made in 
execution of a decree by one of them only” 
Apparently it was not a case of a joint 
decree-holder at all. The learned’ Chief 
Justice after quoting the remarks of Richards, 
» in Achhaibar Dube's case (9); 
marked.: ' oe 

“I do not think that there is any difference 
between the case where one of the partners if a 
partnership, which is in existence for other pur- 
poses, buys property from the joint fund in his 
own name,: and the case wheré there is a partner- 
ship in a.single adventure in which two or more 
persons agree to unite their funds for the purpose of 
purchasing the property.” 


‘As already pointed out the case before- 


Richards, J... was quite different and was 
clearly distinguishable inasmuch as there 
the plaintiff and the defendant ‘had been 
co-decree-holders. 
are unable to agree with the view expressed 
by the Bombay High Court that if two per- 
sons privately enterinto an- agreement to 
purchase property in the name of one at 
auction, s. 66, Oivil Procedure, Code, would 
have no application. 
Bishan Devi (11), certain property was 
purchased at auction in execution of a de: 


cree by a father ina joint Hindu family - 


benamiin the name of his wife. A suit 
brought by the members of ‘the family 
against the wife who defended the claim 
was held not to be maintainable as she was 
not a member ofthe joint Hindu family 
and she could take. sheller. behind the 
. piovisions of s. 66, Civil Procedure Code. 


In Ram Rup Teli v. Khederu Teli (12), the - 


father .oi a joint Hindu family had made 
a purchase at an execution sale ‘in the name 
of an outsider. One of the members who 
had gotsome property at the family per- 
tition brought a suit to recover possession 
but was. resisted by ‘the ostensible pur- 
chaser., The Bench held . that the claim 


was barred -by s. 66, Civil Procedure 


Code. i i 

The learned Advoćat for the appellant 
relies strongly on the case Durgadas Dev v. 
Bagalananda De (13),in which these cases 
were dissented from. The learned Judges ap- 


(10) 50 B 600; 97 Ind. Cas. 688; AI R 1926 Bom. 
525; 28 Bom. L'R 997. i ase 

(11) 43°A 711; 63 Ind. Cas. 676; A I R 1921 All, 185; 
19 ALJ 787; 3UP LR (A) M7, 


(12) 50 A 972; 108 Ind. Cas: 130; A 1 R 1928 All; 


619; 26 AL J 245 nga tk 
(13) 61 C 440; 150 Ind. Cas. 1051; A I R 1934 Cal. 
67; 38 OWN 494;7RC6L: °° 
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parently considered that where a member of 
a joint Hindu family brings a suit, to recover. 
possession of property which has been pur-. 
chased in the name of another at. auction-. 


‘sale, he does not claim the property on 


the ground that it was brought on his: 
behalf, or even’ on behalf of the joint fami- 
ly that his case is that the joint family 
in fact bought it, because it was bought: 
with funds belonging to the joint family.. 
With great respect, it is ditticult to see. 
the distinction between the case that the 


‘ property was” purchased in the name of 


a stranger on behalf of the joint family 
and the case that the joint family itself 
purchased the property in the name of. 
the stranger., According „to that view, pro- 
perly purchased by a stranger could, 
always be recovered in spite of the pro-., 
visions of s. 317 .if any minor member of. 
a joint family can be put-up to bring 
the suit. The learned Judges themselves. 


‘felt the difficulty on account of the pro-, 


nouncement of their Lordships of the Privy 
Oouncil in Suraj Narain v. Ratan Lal (5),. 
already referred to, and felt that in that 
case ‘apparently a contrary view was taken.” 
They, however, remarked that that case was 
decided under the old s. 317, Civil Procedure 
Code, the wording. of which differed materi-. 
lly from. that of s. 66. The difference. 
in the wording which would be relevant 
was, however, not quoted. As far as can 
be seen the alteration in the language of. 
the new section would make no difference: 
so far . as the point under consideration 
was concerned. One of the learned Judges. 
remarked:— : si 

“Moreover, the point raised under s. 317, which 
affected paitof the claim was disposed of by their 
Lordships within six lines of the report and the 
relevant facts a1e nowhere. stated. No decisions are 
mentioned in the judgment nor that there seems to 
have been much discussion on the mutter,”. 

We would find it very difficult to brush. 
aside a clear decision of. their Lordships 
of the Privy .Council on the ground that 
the point. was disposed of in six lines or 
that the relevant facts were not stated 
or that no decisions were menticned by - 
their, Lordships in their judgment or that 
there-was no discussion of the matter by’: 
their Lordships. We would feel ib our 
bounden duty to accept. the ruling as con- 
clusive. and binding.. As already noted,. 
all the necessary facts were clearly mention- 
ed and as tusir Lordships were aftirm-. 
ing the judgment of the Judicial Com- 
missioner’s-Court it was not thought ne- 
cessary to deal with the matter at greater_- 
lengtn, but it was clearly decided. that ‘a 


` 
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suit brought against a son-in-law by one 
of the members of the joint family could 
not be maintained in view of the provisions 
of s. 317. We therefore think that the 

view expressed by this Courtin the two 
cases which were dissented from, the 
Calcutta High Court was perfectly sound 
and we adhere to it. It seems that an- 
other Bench of tke Calcutta High Court 
has taken adifferent view which is in 
consonance with the view expressed in 
this Court. In the same volume* in Iswar 
Chandra v. Kabiruddin Ahmad (14), it was 
held that where a suit was brought to 
recover a share of the property purchased 
at auction which had been purchased by 
one decree-holder (but not a joint decree- 
holder) although there were other decrees 
against the same judgment-debtor, the claim 
of the other decree-holders who held differ- 
ent decrees was barred. The Bombay case 
in Vishwanath Dhondiraj v. Pandharinath 
Ganesh (10), was distinguished because 


the learned Counsel for the respondent un- 


necessarily conceded that s. 66 would be 
no bar toa case of partnership. In view 
of these authorities it must be held that 
s. 66 is a bar to the present claim. 

The learned Advocate for the appellant 
contends before us thats. 66 cannot apply 
unless the plaintiff alleges in the plaint that 
the purchase had been made on behalf of 
the plaintiff or his predecessor and claims 
that he is the sole owner of the entire 
property purchased at auction without the 
defendant being a joint owner and says 
that the name of the defendant had been 
entered in the sale certificate without his 
consent. We cannot accept this contention 
but may point out thatin .the present case 
the plaintiff had actually alleged that. the 
last -bid that was accepted had been made 
on -behalf of Ram Dayal and the con- 
lesting defendant. Further, when the 
plaintiff claims half the property on the 
` ground that he isthe owner and that the 
defendant, although the ostensible pur- 
chaser, is not the owner, he must, by neces- 
sary implication, even though he has not 
expressly said so, mean that the purchase 
of the half share ‘claimed had been made 
in the name'of the defendant by the 
plaintiff. By cleverly avoiding an express 
yeference to the purchase made or his 
behalf the plaintiff cannot evadé the pro- 
visions of the section. 

Tt also seems to us that it is immaterial 


aa 61 O 371; 150 Ind. Cas. 77; A I R 1954 Cal. 322; 
6 RÔT52, 
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whether the property in suit is the entire 
property which was purchased. in one lot 
at the auction or whether itis apart ofa 
lot so purchased and whether the plaintiff 
claims the whole of it or only a share in it. 
The substantial thing to consideris that the 
defendant who is resisting the claim, ° 
claims title to: the property under a pur- 
chase certified by the Court, and if the 
property in dispute is part of the property 
so purchased, the latter is protected. We 
see noreason whya distinction should be 
dran between the cases where the whole 
of the property purchased is claimed, and 
where the plaintiff says that he purchased 
only a share in the property mentioned 
in the sale certificate. In either case the 
defendant claims title under a purchase ` 
certified by the Court and the claim comes 
within the mischief of s. 66. There is 
authority for the view that nosuch distinc- 
tion should be introduced into the section. 
In Iswar Chandra v. Kabiruddin Ahmad 
(14) already quoted, the claim was in regard > 
to only a part of the property purchased 
and the learned Judges did not consider 
that that saved the claim from the bar of- 
s. 66. Again in Hari Govind v. Ramchandra 
Narayan (15) although the point was not 
expressly considered and decided, the 
claim related to cnly a half-share in the 
property purchased. The point was ex- 
pressly decided by an Assistant Judicial 
Commissioner of the Nagpur Court in: 
Govind Singh v. Mungaji (16) where it was 
laid down that s. 66, Civil Procedure Code, 
applies where an ostensible purchaser - 
isa real purchaser to the extent of the 
entire or cnly of a fraction „f the property 
sold. If such an evasion were allowed, the 
result would be that all that would be 
necessary for a plaintif to succeed would 
beto give up a negligible fraction of the 
property and put forward a claim to the - 
bulk or toexclude a part of the property 
purchased from the claim put forward in 
the suit. We do not think that this could - 
have been the intention of the legislature. - 
The primary object of the section, as 
appears from the pronouncement of their 
Lordships of the Privy Council in the cases - 
quoted above, seems to be that the certifi-- 
ed purchase should be deemed -to be- 
conclusive and no one should be allowed 
to challenge it, unless he- comes within 
the exceptions mentioned’ in the ` section 
itself and those exceptions are contained 
in sub-s. (2) under.waich a wrong insertion 

(15) 31 B 61; 8 Bom. L R 873, pie 

(16) 57 Ind. Cas. 684; A IR 1920 Nag. 147. B 
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. Of the namie of the purchaser in the sale 
Certificate ` made fraudulently or without 
the consent of the real purchaser can be 
rectiied and under which third persons 
are absolutely protected. 

We, therefore, think that.the view taken 
by the learned Subordinate Judge that the 
claim is barred by ss. 66, Civil Procedure 
Code,. was correct. Had the plaintiff come 
into Court on the allegation that subsequent 
ta ‘the auction-purchase of 1907 either 
Ram Dayal or after him his widow acquired 
title by adverse possession extending over 
12 years, we would have certainly enter- 
tained the claim. Jt has ‘been laid down 
by their Lordships of fhe Privy Council in 
Abdul Jalil Khan v. Obaidullah Khan 
(17), that s. 66is not a bar to a claim 
based’ on the title’ independent “of the 
auction-purchase; but no such case, was put 
forward inthe plaint and nonehas beem 
pressed before us in appeal. We have, how- 
ever, not considered it necessary to enter 
into the merits so far as ths auction: 
purchase of July 20, 1907, is concerned, 
nor is it necessary for us to go into ‘the 
question of the plaintifi’s previous know- 
ledge of his title with regard to the’ objec- 
tion under O. II, r. 2, Civil Procedure. 
Code. We dismiss this appeal with costs. 

N. a Appeal dismissed. 
(17) 51 A 675;-120 Ind. Cas. 651; A IR 1929 P © 228; 


57 ME J 177; 33 C W N 1061;6 O WN 637; (1929) A, 
L J 930; 30 L W 395; 50 C L J 357; 31 Bom. L R 1393; 
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‘CALCUTTA HIGH COURT. 
Ordinary Original Civil Jurisdiction ‘ 
December 9, 1935 ae 
| McNair, J. - i 
ARYYA INSURANCE- Co., Lros In re. 
Companies Act- (VII of 1913), -~ ss. 6; “10, 12, -3— 
Scope’ of-—Insertion of. place-name in : memorandum 


of association, whether unalterable condition—Altera- ` 


tion of place-name. afterwards—V alidity—Applica- 
tion to rectify register, “whether can be brought. 
before Company Judge tn High Court. se 

The company's memorandum must state the pro- 
vince in which the office of the proposed company 
must be situate, but once that province has been dec- 
lared, ‘there ‘is no valid’ reason’ why thé company 
should not fix its office anywhere: it likes within 
that province, and changeit from -time to, time, o 
giving notice. [p.691]; col IJ  . -> EG 
“The insertion of the place-name in ths memoran- 
dum' of'assoziation of the ‘company does not make it 
an unalterablé condition of the-company's-constiti- 
tion and provided ths alteration of the place-name 
has. been mide in the maaner provided by the Act, 
such alteration is valid and bindjng. on the com- 
pany Ashbury v, Watson (1), referred to. |p, 691, 
col, 2. 4 AN A ge 
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‘ for certain ` facts to” be stated | 
- mèimsrandum of association of a company. 
‘Tne mem randam must state: (1) the name 
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“ The jurisdiction conferred on the High Gourt in 
company matters isthe jurisdiction to _ deal with 
matters provided for by the Act . and it is very 
doubtful whether an application to rectify the rə- 
gister fur which mo provision is made’ in the Act 
can properly ‘be brought before the Judge who is 
dealing with company matters. [p. 691; col. 2.1, 
-Messrs.’ S. C. Bose, A. Sen and R. Chou- 
dhuri, for.the Applicant. i 
Messrs. S. M: Bose, Standing Counsel, N. 
C. Chatierjee and J. C. Moitra, for the 
Opposite Party. | ee 
` Order—tTnis is an application by the 
Aryya Insurance Co., Ltd., that the register 
of the Registrar, Joint Stock Companies, 


‘Assam, be rectified and that the registered 


office of.the Insurance Company be- record- 
ed as - being ‘in the “town of Silchar as 
provided in the memorandum of association 
of the company. The. petition is verified 
by the Officiating-Secretary - of the Aryya 
Swamie, Ltd., who are the secretaries of 
the Insurance Company. Apparently there 
are two factions inthe company directly 
opposed..to one another and considerable 
litigation has taken .place in Silchar“ on 
matters connected with this company. 
Olause 2 of the memorandum of association 


is as follows : we is nes 
- “The registered ofice of the company will’ be 
situated in the town of Silchar. The company can 


’ open branch offices anywhere.” - 


At a meeting held on July 14, 1935; in 
the town of Sylhet, a resolution was passed 
that the registered office: cf the Aryya In- 
surance Company, Lid., be removed ’ to 
Sylhet. ` The petitioner’ contends that that 


E k 


resolution. was , illegal’ inasmuch as it pur- 


` _ ported to effect a change in the memo- 


randum of -association of the company. 


. Various other ‘contentions have been raiged 


as to thé legality of the resolutions but the 
facts regarding those matters. have not 


` been pressed by, Counsel on either side, 


and the two questions which have been 


' argued’ before me are: (1) ‘whether this 


Court has “jurisdiction to deal “with this 
matter on an application under the Com- 
panies’ Act, and (2) whether isis within 


‘the power of the company, to alter jis 


memorandum’ of association, it being cgn- 


- tended that the clause defining the location . 


of the registered Office isa condition and 
unalterable, Dealing first with the second 
cjitentivn, .s. 6, Companies Act, provides 
j to’ be stated in the | 


of tie Company with the word “limited” 
added, (2) the province in which the re- 
gistered office 1s to be ‘situated, (3) the ob- 
jects of the company, (+) that the liability. of 
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the members is limited, and (5) the amount 
of the share capital and its mode of divi- 
sion into shares. Section 10 provides that: 

“The company shell not alter the conditions con- 
tained in its memorandum except in the cases and 
in the mode and ,to the extent for which express 
provision is made in this Act” 

The decision of the question before me 
depends largely on whether the alteration 
which purports to have been made is or is 
not a condition within the meaning of 
8. 10. Both sides rely on the case in Ashbury 
v. Watson (1). At p. 380* of the Report 
Lord Esher, Master of the Rolls, said : 

“It is admitted that the resolutions made an alte- 
ration in a condition contamed in the memoran- 
dum of association, but itis said that the altera- 
tion was not as to any of the matters mentioned in 8. 8 
(which corresponds to s. 6, Companies Act) and 
that, therefore, it was not an alteration of a condi- 
tion in the memorandum of association within the 
meaning of the statute, and it was argued that 
the meaning of s. 12 is only that those condi- 
tions inthe memorandum of association as required 
by s. 8 could.not be altered and that other con- 
ditions in the memorandnm of asscciation could bs 
altered if altered with the assent of every share- 
holder of the company.” | 

No question arises here with regard to 
the asyent of the shareholders, but a simi- 
lar argument has been put’ forward on the- 
relevant sections of the Companies Act which 
correspond closely to the terms of the Eng- 
lish Act. At p. 381* of the Report Lord 
Esher says: 

“Now anything which is laid dcwn as a iule in 
the memorandum of association must, I think, be 


taken to be one of the conditions on which the- 
‘company is established. Then s. 


12 says that no 
alteration shall be’ made by any company. There- 
fore, it. seems difficult to me to imagine a case in 
which any stipulation in the memorandum of associa- 
tion can be altered even by the whole company 
save such as is expressly mentioned in s, 12.” 


Reliance is placed on these words of 
Lord Esher in support of the contention 
that anything inserted in the memorandum 
of the company becomes a condition and 
as such unalterable except under the pro- 
visions of the Companies Act. Section 12 
of the Indian Act ıs the section which em- 
powers a company to alter its memoran- 


* dum and provides, if I may so call them, 
_ the exceptions to the rule laid down in 


B. 10. Section 12 provides that subject to 
the provisions of this Act a company may 


‘alter the ‘provisions of its memorandum so 


‘as to change the place of the registered 


ottice from one Frovince to another, or 


`- with respect to the objects of the company 


_Bo far as may be required for certain pur- 


ki 


Ar 


poses which are set out in the clauses im- 
mediately following. In support of his 
U) Q885) 30 Oh, D 376; 54 LJ Ch. 985; 33 W -R 


883; 54 LT 27, ess i 
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In re ARYYA INGURANGH co., LtD. (GAL) 


` 


16716 
contention, Mr. S. C. Bosè, for the peti- 
tioner, has referred me to p. 28, 14th Edn. 
of Palmer's Company Law. The learned 
author is there dealing with the conditions 
and provisions generally inserted in the 
memorandum of association. He refers to 
the main provisions required by the 
English Act to be stated in the memoran- 
dum, and continues : 

“ .. but occasionally additional provisions are 
inserted, clauses, fur example, defining the rights- 
attached, ag above-mentioned, to different classes. 
of shares, rights as regards dividend, voting, and 
participation in assets on a winding up, and various 
other matters. There is nothing illegal in the in- 
seition in the memorandum of such additional pro- 
visions, but it must be borne in mind that, if in- 
serted withcut qualification, they become conditions 
contained in the company’s memorandum within 
the meaning of 8. 4 of the Act of 1929, and the 
rule is that such a condition cannot be allered, 
except under a schsme of arrangement sanctioned by 
the Court, and that nothing can be done in Con- 
travention thereof, a conclusion of law which may 
prove embarrassing to the company." 


In support of that statement the learned 
author refers to the case in Ashbury v. 
Watson (1). It is moticeable that s. 6, 
Companies Act, specifically provides that 
the memorandum must state the province 
in which the registered office cf the company 
is to be situate, but there is no specific 
provision as tothe town where the regis- 
tered office may be located.. The reason no 
doubt is because the various provinces 
have their separate rules and it is essential 
that the public should know the particu- 


‘lar province and the rules under which 


that company will be governed. There can 
be nodoubt that had the province been 
changed that would have been permissible 
provided that the provisions of s. 12 of the 
Act had been complied with. It is con- 
tended by the learned Standing Counsel, 
who opposes this application, that there is 
no prohibition with regard to the altera- 
ticn of the town where the registered 
office ıs situated. It is true, he argues, 
that a clause setting out the location of the 
registered office has been inserted in the 


. memorandum of association, but it does 


not thereby become an essential condition. 
lt is merely a provision with regard to 
management. He relies on the judgment 


of Fry, L.J. inthe same case in Ashbury 


v. Watson (1). Dealing with s. 12 of the 
English Companies Act of 1882, which 
corresponds with s. 10 of the Indian Com- 
panies Act, Fry, L. J. says: 


“Now that section, it must be borne in mind, 
does not refer to necessary conditions or to essen- 


. tial conditions, and s. %, though it specifies cer- 


tain conditions, does not say-that no other condis 
tions shall be in the memorandum of associations 


1937 
I am not prepared to say that there might not be 
inserted in the memorandum of association details 
with regard to the management of the company 
which would not be conditions within the mean- 
ing of s. 12; but I think that section does not ap- 
ply to all conditions in the memorandum of associa- 
tion which may fairly be described as essential 
parts of the constitution of the company and upon 
which it was established.” ; 

At the conclusion of his judgment 
Fry, L. J. says: 

“By essential condition I mean that which in fact 
is part of the essence of the constitution of the 
company. ` 

It is contended by the learned Standing 
Counsel that the insertion of ihe name of 
the registered office is a detail with regard 
tothe management of the company, which 
is not a condition within the meaning of 
s. 10 of the Indian Act, and he relies on 
s. 72 of the Act, which is the first section 
in- part 4. Part 4 of the Act is headed 
“Management and Administration,” Sec- 
‘tion 72 provides : 

“Every company shall have a registered office to 
which all communications and notices may be ad- 
dressed " ~ 

It is contended that the registered ofice 
is, therefore, dednitely considered by the 
Act itself as appertaining to the manage- 
ment and administration ofthe company. 
This argument 1s also supported by a para- 
graph io the l4th Edn. of Palmer's Com- 
"pany Law: i 

“Ths company’s memorandum of association states 
(says the learned author) as we have seen, in what 


part-of tha United Kingdom the office of the pro- . 


posed company: is to be situate. This, once de- 
clared, becomes an unalterable condition of the com- 
"pany's constitution, which nothing short ofan Act 
of Parliament can change. But though confined to 
that part of the United Kingdom, England, Szotland 
or Ireland, which it has chosen by its memoian- 
dum, the company may, subject to that limitation, 
fix its office anywhere it likes within the chosen 
area and change it from time to time, provided it 
gives notice of each change to the Registrar.” 
Similarly, in this country, the company's 
memorandum must state the province in 
which the office of the proposed company 
must be situate, but once that province 
has been declared, there appears to me to 
be no valid reason why the company 
should not fix its office anywhere it likes 
within that province, and change it from 
time to time, on giving notice. lt is stated 
that the reason -why the town was men- 
tioned here, instead, of the province, was 
because at the time that this company was 
incorporated, the Act of 1582 was in force 
under which it was not the province which 
had to be specified but the place in which 
the regis.ered office of the company would 
be situated. In my View the insertion of 
the place-name in the memorandum 04 
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association of the company does not make 
it an unalterable condition of the company’s 
constitution and provided the alteration of 
the place-name has keen made in the 
manner provided by the Act, such altera- 
tion is valid and- binding on the company. 

The other question which has been 
raised is es tothe power of this Court to 
interfere. The petitioner contends, relying 
on s. 3, Companies Act, that the High 

Court is the Court which alone has power 
under the Companies Act, but it is note- 
worthy that that sectioa provides that the 
Local Government may empower any 
District Court to exercise allor any of the 
jurisdiction by this Act conferred upon the 
Court (that is to say, the High Court), and 
it seems clear that all that s. 3 is referring 
to is the exercise of the jurisdiction con- 
ferred by this Act with reference more 
particularly to matters such as the wind- 
ing up of companies. Those are matters 
which are essentially within the jurisdic- 
tion of the High Court and cannot bé dealt 
with by’ the District Courts unless} they 
have been specially empowered to do'so by 
Local Government. ; 

It is admitted that thera is no specific 


“section of the Companies Act which deals 


with the question now before this Oourt. 


` There is no section, that is to say, which 


entitles this Court to direct the Registrar 
to rectify his register and it is contended 
by the learned Standing Counsel that s. 45, 
Specific Relief Act is inapplicable, because 
there is another remedy which has al- 
ready been followed, namaly, to bring a 
suit for determination of this question. 
There is in fact a suit already on the ‘tile 
at Silchar for a declaration that the removal 
of the registered office is illegal. In my 
view, the jurisdiction conferred cn this 
Court in company matters is the jurisdic- 
tion t> deal with matters provided for by 
the Act and it is very doubtful whether an 
application to rectify the register for which 
no provision is made in the Act can pro- 
perly be brougat before the Judge who is 
dealing with company matters. In view 
however of my finding on the other point, 
this question need not be decided. The ap- 
plication will be dismissed with costs. 
Certified for Counsel. 
D. Application dismissed, 
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PATNA HIGH COURT 
À Civil Appeal No. 412 of 1934 
4 November 4, 1936 
Wort, J. 
. RAMJANAM SINGH—Derenpant No. 2— 
APPELLANT 
. versus i 
RAMPHAL LAL—PLAINTIFF AND OTHERS— 
_ DEFENDANTS Nos. 1 AND 3 -RESPONDENTS 
Execution— Rent decree—Procedure laid down in 
Bihar Tenancy Act (VIII of 1934), should be follow- 
ed—Sale in execution of rent decree—Effect of. 
Parties cannot depart from the procedure laid 
down inthe Bihar Tenancy Act, for executionof a 
rent decree, Simultaneous issue of sale proclamation 
and theorder of attachment is essential. The effect 
of'a sale under the Tenancy Act, and a sale 
under the Civil Procedure Oode, are two very differ- 


-ent things. Dooler Chand Sahoo v. Chhabeel Chand 
Q), referred to. 


. C. A. from the appellate decree of the 
oe Sub-Judge, Gaya, dated May 28, 
1934. . 


Mr. Rajkishore Prasad, for the Appellant. 

Messrs. D.L. Nandkeolyer, Brajkishore 
Prasad and Kedar Nath Varma, for the 
„Respondents. , 
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dudgment—Ia this case there was a 
competition between two purchasers, .de- 
„fendant No. 2 on the one hand,,who pur- 
chased the property on a money decree 
-dated April 6, 1932, and the plaintiff-res- 
pondent on theother who purchased the prop- 
„erty in execution of what has been des- 
cribed in the Court below as a money, decree 
dated August 8th of the same year. In my 
Judgment there is nothing in the-point that 
a charge was created by the ;kabuliyat, and 
I have the gravest doubt whether a charge 
could be so created. The. real question is 
-whether in the ‘circumstances the sale 
-arising out of the later execution of August 
1932 was in fact the execution of a money 
decree. ‘The learned Judge in the Court 
below has come to the conclusion that it 
was a rent decree, because (but?) in the 
circumstances of the case it was not neces- 
sary to comply with, the provisions of 
„5. 158-B (163 ?) and a simultaneous issue of 
the sale proclamaticn and the order of at- 
.tachment was in his opinion unnecessary. 
That view: in my judgment is incorrect. 
There is a certain method of. procedure to 
be adopted as laid down by what is now the 
Bihar Tenancy Act, for the purpose of exe- 
cuting a rent decree as such, and I know of 
no authority which would entitle the parties 
to depart from the procedure so laid down. 
‘That it is necessary for the parties to comply 
with the procedure so laid down is of course 
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-wrong in law. 
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obvious, as the effect-of a sale under the 
‘Bengal Tenancy Act and a sale under the 
Civil Procedure Code, are two very different 
things as pointed outin Doolar Chand Sahoo 
v. Chhabeel Chand (1). 

The facts of that case. are not unlike the 
present one although- perhaps somewhat 
more complicated. I very much doubt in 
the first place whether this property was 
governed by the Bengal Tenancy Act, al- 
Court: 
below has held that it was, but [donot 
decide the question on that footing. After 


a perusal of the trial Court’s judgment for 


the purpose of ascertaining what the facis 


-were and for the reason that Iam of the 


opinion that the learned Judge was wrong 
in coming to the conclusion that it was not 
necessary to comply strictly with s. 163, I 
hold that the view that the Judge held was 
In those circumstances in 
my opinion the judgment of the learned 
Judge in the Court below should be set 
aside, the judgment of the trial Court re- 
versed and the plaintiff's suit dismissed! 


with costs throughout. Lest there should be 


any misunderstanding es regaids the 
Rs. 100, which the Court below has allowed 
to the plaintiff, I observe that the plaintiff 
had no cause of action against defendant 
No. 2 and in any event should not have re- 
covered the amount from him even if he had 
succeeded in the suit. So far as defendant 
No. 1 is concerned, he has been brought to 
this Court by the appellant (defendant 
No.2). No relief was sought or could be 
got against him. The appellant, therefore, 
although recovering his costs from the 
plaintiff-respondent, must pay the costs ‘of 
this appeal incurred by defendant No. 1. 

Ne 4 . Appeal allowed. 

(1) 614 47; 30 LR 561; 3 Sar. 885 (P O). 





MADRAS HIGH COURT 
Civil Appeal No. 240 of 1935 
September 9, 1936 
CORNISH: J. 
PULAVARTI SATYAM—- APPELLANT 


versus 
KUCHIBHOTLA SATYANARAYANA . 


AND ANOTHER—RESPONDENTS 

= Givil Procedure Code (Act V of 1908), O. XXXII 
y. 6,3 145—Security bond under O. XXXII, r. 6- 
Mode of enforcement—Bond in favour of Munsif— 
Assignability of—Suit to enforce bond—Guardian’ 
liability, if to be first ascertained. 

A bond given under O. XXXII, r. 6, Civil Prc 
cédure Code, being for the protection of the minor’ 
interests against his guardian, is not a bond whic 


<. is enforceable by execution in the manner provide: 
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by s. 145 of the Code. A suit is’ the proper way of 
ER it. Kurugodappa v. Soogamma (1), follow- 
ad. 
A bond given to the Munsif is assignable by 
him especially when the full name of the Munsif is 
ziven in addition to his title. Raj Raghubar Singh 
7. Jat Indra Bakadur Singh (3), distinguished. 
y The proposition that the extent of the guardian's 
iability for amount payable by the gaurdian to the 
minor must first be ascertained beforeasuit can be 
naintained bas no application to a case where the suit 
3 to recover a liquidated sum of money dueupon the 
sond. Raran v. Kandan (4), distinguished. ' 
Mr. V. Viyyanna, for the Appellant.. 
Messrs. G. Lakshmanna and P. Kames- 
vara Row, forthe Respondents. 
Judgment.—The plaintiff sued to re- 
overa sum of Rs. 2,00) in ihe following 
ircumstances: This sum was paid into 
tourt as due to the plaintiff who was then 
minor represented by the guardian, de- 
endant No. 5. Defendant No. 1 gave a 
‘ond for the amount, hypothecating im- 
1ovable property as security and under- 
iking. that this money should be paid to 
he plaintiff bythe guardian in due course. 
laintiff having reached his majority, and 
ae money, as he alleged, not having 
en paid over to him by the guardian, 
as brought a suit to enforce the bond 


hich had been duly assigned to him by - 


ae District Munsif of Rajahmundry. De- 
dant No. 2, who is the appellant, is the 
absequent alienee of the. property hypo- 
wecated by defendant No. 1. He has 
jected that the suit is not maintainable. 
me first questicn to be decided is whether 
iis bond carried a personal liability on 
e part of defendant No.1. In my opi- 
on the language of the bond shows 
early, that it did. The bond having been 
ven in pursuance of an order made under 
« XXXIIL, r. 6, Civil Procedure Oode, a 
it is the proper means of enforcing it. 

bond given under this rule being for the 
otection ofthe minor's interests against 
3 guardian isnot a bond which is en- 
weeable by execution in the manner pro- 
ded bys. 145 of the Code. This has 
en decided, by a Bench in Kurugodappa 
Svogamma (1). Nevertheless, it has been 
gued by the learned Advocate for the 
pellant that this ruling ignores the 
iguage of cl. (c) s. 145. But this very 
<estion has been the subject-matter of a 
wll Bench ruling in Sankara Mahadeva 
uty v. Sanyasayya (2), where the distinc- 
n made in respect of an order under 
K) 41 M 40; 39 3 928; À 
1) MWN 490; 39 Waga AN, 
2) 56 M 687, 146 Ind. Cas. 459; A I R 1933 Mad. 


«65 ML J 142; 38 I, W 315; 3) A 49; 
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O. XXXII, r. 6, seems to have been ex- 
pressly recognised and upheld. 

Then it has been contended that it was 
not open tothe District Munsif to assign 
the bond to the plaintiff, and the Privy 
Council ruling in Raj Raghubar Singh v. 
Jai Indra Bahadur Singh (3), is relied. 
upon. That case lays down that a bond 
given to the Court can only be enforced 
by an order of the Oourt; but that it. 
cannot be assigned, hecause the Court, not 
being a juridical person, has no title to 
assign the bond. But the bond in the pre- 
sent case has been given tothe Additional 
District’ Munsif of Rajahmundry. He is. 
undoubtedly ʻa juridical person, though 
the Court over which he presides is not. 
Uf the full name of the Munsif had been 
given in-addition to his title, there can be 
no doubt that- he would have been a juri- 
dical person competent to assign the bond. 
I cannot see why when heis a persona 
designata described by his title of District 
Munsif, it ehould make any difference. 
My opinion, therefore, is that the District 
Munsif was competent to assign the bond. 
Lastly; it has been contended on the 
authority of Raran v. Kandan (4), that the 
extent of the guardian's liability to the 
plaintiff for, this money must first be as- 
certained before a suit can be maintained. 
But that proposition had reference to an 
order of sale in execution of the bond. It 
could have no application to ths present 
case where the suit isto reccver a liqui- 
dated sum of money due upon the bond. 
The result i3 that, in my opinion, the 
appeal fails and must be dismissed with 
costs of respondent No. 2. (Leave lo appeal 
refused.) f 

A.N. Appeal dismissed. 

(3) 42 A 158; 55 Ind, Cas. 550; A 1R1919 P C 55; 22 
00 212;6 O LJ 682; 38M LJ 302; 18 ALJ 263; 22 , 
Bom. L R 521; 46 I A 228; 13 L W 82 (P 0). l 

(4) 36 M L J 540; 148 Ind. Cas. 846; A I R 1934 
Mad. 262; 57 M 803; (1931) M W N 281; 39 L W 462; 6 
R M 516. 
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LAHORE HIGH COURT 
First Oivil Appeal No. 546 of 1929 
n April 29, 1935 
. COLDSTREAM AND Jat Lat, JJ. 
M. MUHAMMAD SHARIF AND OTHERS 
i — APPELLANTS 
versus 
TEJA SINGH AND OTARRS- 
. RESPONDENTS 
. Punjab Land Revenue Act (XVII of 1887), s. 44 
—Presumption, whether applies to records of cyr- 
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rent settlement—Custom (Puniab\—Marriage—.Jat 
Sikhs—Strict principles of Hindu Law, whether 
applicable—Alienation—Widow—Income of property 
sufficient for necessities — Whether can alienate 
property for such purposes as marriage of daughter. 

The statutory presumption raised’ by s. 44, Punjab 
Land Revenue Aét, applies to the records of the 
current settlement, where these differ from those of 
previous settlements which have been corrected. 
Dost Mohamed v. Bahadur (1) and Mula Mal v. Em- 
peror (2), referred to.. [p. 695, col. 2] 

“The Jat Sikhs hold liberal views upon: the ques- 
tion «£f the validity of marriages with women of 
other castes and the strict principles of Hindu Law 
are inapplicable to them. Dalip Kaur v. Fatti (3) 
réferred to. [p. 696, col, L] 

A widow bound by tbe Customary Law of the 
Punjab cannot alienate her husband's estate 
even for a necessary purpose like her daughter's 
marriage, where the income of the estate was suffici- 
ent for the purpose. [p. 696, col. 2.] : 

-Messrs. J. N. Aggarwal, J.G. Sethi and 
S. M. Sikri, for the Appellants. 

Messrs. M. C. Mahajan, H. R. Mahajan, 
Muhammad Munier for Mr. Natha. Singh, 
Messrs.-Harnam Singh, Bhagat Singh and 
Fanja Singh, for the Respondents. 

Coldstream, J.— The following pedigree 
table will help to make clear the circum- 
stances of this case: 


BEHARI 
ENE Se NS a AN . 
ane il | 
Mog Raj Tara Heed ao 
Nodh ea PE ee 
Desa “n 


5 LÊ aaa 
i l 
: EA Gana 





d. dl | 
LehnaSingh Gujjar Singh Ranlodh Singh 


Dial Singh. 


Gajindar Singh— 
. Rani Bhagwan Kaur m Ka 


Harnam Kaur 


| 
Labh Kaur. 


Sardar Gajindar Singh, rais of Majitha. 


in Amritsar District, died on October 28 
1908, possessed of considerable immovable 
property in Majitha and Amritsar. He wag 
survived by his widow Rani Harnam Kaur 
and a daughter Labh Kaur.’ During 
the proceedings for the mutation of land 
revenue records relating to the Majitha 
land, Rani Harnam Kaur put forward a will 
by Sardar Gajindar Singh, dated July 30 
1908, appointing her keir to the property. 
This will had been registered in Amritsar 
on December 1, 1908, the date on which the 
patwart had entered the mutation for sanc- 
tion. Rani Bhagwan Kaur, the widow of 
Sardar Dial Singh, a.cousin of Sardar 
Gajindar Singh, also claimed the property, 
putting forward a later will in her favour 
registered in Lahore. Neither will was 
relied upon by the Revenue Officer, who 
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sanctioned the mutation in favour of Sardar - 
Gajindar Singh's widow in accordance with 
the customary rule of succession. 

On April 19, 1920, Rani Harnam Kaur sold 
40 kanals 1 marla of irrigated land, part of 
a garden in Amritsar, known as Chhawani- 
wala to Jai Gopal and five otkers for 
Rs. 45,000. On January 11, 1921, Teja 
Singh and nine others, descendants of Tara, 
Bihar Singh and Dial Singh, sons of Behari, 
instituted against Rani Harnam Kaur, her 
vendees and some of Sardar Gajindar 
Singh's collaterals, who had not joined the 
plaintiffs, the suit from which tkis appeal 
arises, praying for a declaration that the 
sale would not affect their reversionary 
rights as it had been effected without con- 
sideration and necessity. In June 1923 one 
Karam Din acquired alarge portion of the 
property by pre-emption. He re-sold it to 
Muhammad Sharif, who in his turn sold 
parts of what he had bought to others, 
Karam Din, Muhammad Sharif and his 
vendees were impleaded as defendants by 
the Court. Musammat Labh Kaur, Sardar 
Gajindar Singh's daughter, applied to be 
made a party and she also was impleaded. 

The Court also joined as defendants 
several other persons who claimed to be the 
reversioners of the Sardar. The suit was 
contested on the pleas that the plaintiffs had 
no locus stand’ inasmuch as Gajindar Singh's 
father, Ranjodh Singh, was not the legitimate 
son of Desa Singh, that Rani Haraam Kaur 
was full owner of the property she had sold, 


_ having inherited it under her husband's 


will, that the full consideration stated in 
the deed had been received and that the 
sale had been effected for the necessary 
purp*se of defraying the cosis of Labh 
Kaur's marriage. A number of other pleas 
were also raised to which it is not necessary 
to refer. The decision of same of them was 
rendered unnecessary by the death of 
Musammat Labh Kaur, and the arguments 
in appeal have- been restricted to those 
arising from the pleas here mentioned. The 
Senior Subordinate Judge decided tha 
Raniodh Singh was a legitimate son ant 
thatthe plaintiffs had, therefore, a right a» 
Gajindar Singh's reversioners to attack 
Rani Harnam Kaur’s alienations, that the 
will put forward by the Rani was a fabrica 
tion, that- necessity for the sale was no 
proved, and that out of the stated considera 
tion not more than Rs. 13,400 was prove 
to have passed. On these findings hw 
decreed the plaintiffs’ suit. The contesting 
defendants have appealed and it is urgec 
on their behalf that none of these findings ie 
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justified by the evidence. It ‘is not now 
disputed that, if the will was not genuine, 
Rani Hiroam Kaur (who died during the 
pendency of the appeal) was not competent 
to alienate the property in suit except for a 
purpose which is recognised as necessary 
by the Customary Law governing ths powers 
of widows in dealing with their husband's 
estates, | 

The suit property, it may be noted, is 
admittedly not anceatral of the plaintiffs 
and Sardar Gajindar Singh, but this fact 
is immaterial for the disposal of this appeal. 
That the plaintifis are descendants of an 
aucestor of Sardar Gajindar Singh is not 
disputed. They are shown by the pedigree 
table to be his collaterals in the sixth 
‘degree. The defendants’, plea that they 
have no locus standi is based mainly on a 
note found in the pedigree table of the 
proprietors of Majitha prepared for the first 
Regular Settlement of Amritsar District in 
1852. The table shows Nodh Singh, his son 
Desa Singh and Desa Singh's three sons, 


Lehna Singh, Gujjar Singh and Ranjodh. 


Singh. Below the name of Ranjodh Singh 
are the words farzand bandizada Ranjodh 
Singh ko kot hissa Majithame nahin hai ba- 
rui hissa jaddi ki (Ranjodh Singh, the 
Blave-born scn, has no share in Majitha by 
way of ancestral share). Itis argued that 
this note corroborated by the fact 
that Ranjodh Singh did not inherit 
Desa Singh's property in Majitha along with 
his brother Lehna Singh proves conclusively 
that Ranjodh Singh was illegitimate. A 
full account of this branch of the great 
Majitha family is given at page 417 of the 
Book ‘Chiefs and Families of Note in the 
Punjab’ compiled under Government 
instructions by Ool. 


and Mr. (now Sir) Henry Craik. Both 
parties rely on statements made in this 
history. 

The original Jagir in Amritsar was ac- 
quired by Nodh Singh who died in 1788. 
Gis son, Desa Singh, became one of 
Maharaja Ranjit Singh's most trusted and 
successful generals, receiving extensive 
grants of land in Jagir of an annual value 
of nearly a lakh and a quarter rupees, 
When he died in 1832, he was succeeded in 
all his estate and honours by his eldest son, 
Sardar Lehna Singh who was in charge of 
the hill territory between the Ravi and the 
Sutlej] until 1844, but resided crdinarily in 
Maijtha or Amritsar. Desa Singh's sezond 
300 Gujjar Singh appears to have held no 
¿parate estate of his own, He died in 


+ 
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1836. After Ranjit Singh's death Lehna 
Singh thought it advisable to go on.pil--! 
Punjab. Before ` 


Massey in 1890 and. 
brought up to-date in 1909 by Major Conran . 


_ corrected, it was found inaccurate. 
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grimage outside the 
leaving, he made over the management of 
his estates to his half-brother 
Singh, described in the’ History as” ‘the 
youngest son of Sardar Desa Singh by a hill 
woman.’ On his 


share inthe estates which he had preserved 


for his half-brother. The matter was settled ` 


by Lebna Singh giving his brother a Jagir 


worth Rs. 12,000 per annum. The dispute - 


between Lehna Singh and Ranjodh Singh 
involved the Majitha property. This matter 
had been compromised 


but Ranjodh Singh declared that the area of 
the garden was less than the area promised, 
and he sued for the deficiency to. be made 
good. He lost hiscasein the Court of the 


Assistant Settlement Officer and his appeals . 


to the Settlement Officer and the Commis-- 


Ranjodh | 


return, ‘two-and-a-half : 
‘years later, a dispute arose between him’ 
“and Ranjodh Singh, who claimed a half 


‘by the grantofa . 
garden by Lehna Singh to his half-brother, ' 


sioner, Lahore Division, were unsuccessful. - 


The judgments of these officers have been” 


brought on the record by the defendants ab 


proof that Ranjodh Singh did not inherit | 


any of his father's land. 


The note about Ranjodh Singh's maternity | 


was not repeated in any of the pedigree : 


tables incorporated in the records of the: 
three subsequent settlements of 1855, 1892 
and 1911, which show Ranjodh Singh as 
Desa Singh’s son without any comment: 
Jt is argued for the respondents that the’ 
later tables must be presumed to be correct 
under s. 44, Land Revenue Act; and the note ` 
of 1852 must’ be presumed to have been’ 
omitled because, when the records were’ 
That 
the statutory presumption raised by s. 44 
applies to the records of the current settlé- 
ment, where these differ from those of- 
previous settlements which -have been 
corrected, cannot be doubted: see Dost 
Muhammad v. Bahadur (1) and Mula Mal v. 
Emperor (2); but the point is immater‘al 


here for the note in the pedigree table of - 


1852 does not justify the assumption that 
Ranjodh Singh's mother was not Desa Singh's 
legal wife. Desa Singh was not a Hindu of 
high caste and there was no bar to his 
marriage with a girl of humbler birth than 
himself. In Colonel Massey's History, 


(1) A IR 1932 Lah. 278; 138 Ind, Cas. 502;33P LR 
220; Ind. Rul. (1932) Lah. 503. : 

(2) A I R 1929 Lah. 607; 120 Ind. Cas, 188; (1929) 
Or. Oas. 164; 31 Cr. L J49; 11 L- 24; Ind. Rul (19305 
Lah. 98, i 
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Ranjcdh Singh is described as Lehna 
Singi's half brother. The pedigree table of 
1852 itself dces nct stow him as the founder 
of a new Jine cf proprietors in Majitha as it 
would have dene had he been illegitimate. 
The subsequent pedigree tables -raise a 
presumplion of Ranjodh Singh's legitimacy 
and it is significant that in Colonel Massey's 
History, Gajindar Singh is described as re- 
presenting the most important of the three 
great Majitha families. The fact that he 
did not succeed to a share of his father’s 
property cannot in the circumstances of this 
case be regarded as evidence of illegitimate 
birth. Desa Singh's estates were not an- 
cestral or family property, but political 
Jagirs partly, according to the authoritative 
history, acquired by himself and Lehna 
Singh jointly. . 


That Gujjar Singh was legitimate is not 
disputed, but: the records do not disclose 
that he succeeded to any portiun of his 
father’s estate although he outlived his 
father fur five years. . There is, no sugges- 
tion in the judgments of 1854 that Ranjodh 
Singh was illegitimate. On the other hand, 
the Settlement Officer in his appellate order 
of-March 15,1854, expresses his astonieh- 
ment atthe continuance of litigation bet ween 
two Sardars who are brothers. Lastly, 
when there was litigation over Dial Singh’s 
will, by which heleft what ke consideréd his 
ancestral property to his cousin Gajindar 
Singh, and other valuable estate in trust 
for public purposes, Gajindar Singh en- 
tered into a caveat to which no objection 
was raised on the ground of his inecmpe- 
tency as being of illegitimate origin. The 
Jat Sikhs hold liberal views upon the 
question of the validity of marriages with 
women of other castes and the strict 
principles of Hindu Law are inapplicable 
tothem: see Dalip Kaur v. Fatti (3). For 
all these reasons I consider -that the 
learned Senior Subordinate Judge de- 
cided rightly in favour of the plaintiffs- 
respondents on this point. (His Lordship 
then considered the evidence regarding 
genuineness of the will and finding that it 
was not genuine proceeded). ‘There remain 
the questions whether in her circumstances 
the Rani was entitled to alienate the prop- 
eriy inberited frcm her husband, and whe- 
ther as a fact ihis alienation was effected 
for consideration ‘really received and for 
the puipose of repaying debts incurred to 


(3) 100 PL R 1918; 18 Ind. Cas, 930; 99 P R 1913- 
41 P W R1913. f 


MUHAMMAD SHARIF v. Teja SINGG (LAH) 


-by Hindu Law. It 


16710 


meet the costs of Musammat Labh Kaur's 
marriage, > : 

In her reply to the plaint, the Rant . 
had pleaded (see para. 4 of the edditional 
pleas) that her husband's collaterals had 
no right to question her alienation mas- 
much as she was not an ordinary agri- 
culturist, but belonged toa ruling family. 
Is is, however, now admitted that the 
parties must be presumed to follow the 
custom binding upon their tribe—Gil 
Jatsof Amritsar disirict—and that Rani 
Harnam Kaur’s power to alienate was no 
more extensive than that of any other 
Jat Sikh widow. The arguments of the 
appellants’ Counsel is that the sale in 
this case was necessary to pay the debts 
incurred to defray the costs of Musammat 
LabhKaur's marriage, that this was 2 
‘necessary purpose’ for which the Rani was 
entitled to alienate the property inherited 
from her husband, that a widow's tenure 
under the Punjab Customary Law is the 
same as that of a Hindu widow under Hindu 
Law, that under Hindu Law a widow need 
not spend the inccme derived from the 
estate to meet such expenses but may 
alienate the corpus.of the éstate for the 
purpose, and that therefore the question 
whether her income was sufficient for 
this purpose or not is immaterial. The 
rule stated in the Customary Law (Riwaj-1- 
om) of the Amritsar District, brought 
up-to-date at the time of the last Land 
Revenue Settlement in 1914, is that among 
all the agricultural tribes of the District a 
widuw cannot sell or mortgage her estate 
except for necessity. ‘There is no doubt 
that the marriage of a daughter .18 a pur- 
pose for which a widow may alienate her 
husband's property if the estate ‘dces not 
yield an income sufficient to meet tke reas- 
onable expenses of the marriage. 

lt has frequently been observed by 
this Court that the powers of a widow under 
the Oustemary Law of the Province are 
epalogous to those of a widow governed 
is well settled that 
they are equally restricted: see Kundan. 
v. Secretary of State (4), but the appellants 
Counsel has not shown any authority sup- 
porting his contention that a widow bound 
by the Customary Law of the Province may 
alienate her husband’s estate in order 
io celebrate ker dsughter’s marriage 
even ji tte inccme from that estate is 
enough for the purpose—a contention op- 
posed to judicial decisions consistently 


(4) 7 Lah. 543; 98 Ind. Cas, 895; A IR 1926 Lah 
673; 27 P L R959: 9L LJ 81. 
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followed by this Court (see Expln. 2, 
para. 65 of Rattigin’s Digest of Custom- 
ary Law). In Autar Singh v. Mehr Singh 
(5); Barkley and Rattigan, JJ., referring 
tothe powers of a widow remarked that 
she has full power for necessary purposes 
to dispose of her property as well’ as of 
its income, but to ascertain whether- it is 
necessary to alienate orto charge the pro- 
perty the incomé must be enquired into 
and compared with her legitimate expendi- 
ture. The wording of the report shows 
“that the case was one of the parties -follow- 
ing custom although the judgment 
purports to explain the law relating to 
Hindu widows. 


The passage cited was quoted with ap- 
proval in Baga Singh v. Sant Singh (6), 
in which the Bench drew attention to the 
fact that the Courts generally lost sight of 
the fact that the income of the widow was a 
matter which had to be investigated in 
deciding whether an alienation had been 
necessary: see also Pars Ram v. Tehu 
t9 Ind. Cas. 960 (7). 
cited by appellants’ Counsel to support 
the proposition that the question of tke 
sufficiency of the. widow’s income from 
her husband’s estate is immaterial where 
the purpose of an alienation is a proper 
one, help him only in so far as they 
contain remarks to the effect that the 
interest of a widow in her husband's esiate 
resembles generally, or is analogous’ tc, 
that of a widow governed by Hindu Law. 
Most of these deal with cases where it was 
argued before the Court that under custom 
the widow has wider power than under 
Hindu Law. None is authority for the broad 
proposition that by custom a widow in the 
Punjab may dispose of her widow's. estate 
for a necessary purpose even if the estate 
yields her ample income to meet the expense 
reasonable for the purpose. Thus, in Shah- 
abal v. Ram Das (6), (D. B.) Plowden, J., 
after remarking that a widow by custom of 
the parties in the case took the entire estate 
.of her childless husband with an interest 
therein resembling generally the interest 
of a Hindu widow under the Hindu Law, 
proceeded to point out that under the 
Hindu Law, as applied by the ‘Indian 
Courts, 4 

“It is by no means sufficient in all cases to look 


merely at the purpose for which the debt is incurred 
or even the object to which it was applied: p. 255.” 


(5) 14 P R 1883. 
(6) 1 P R 1980. 

(n) 89 Ind. Cas. 960; AIR 1926 Lah. 22;1 L 0 260, 
8) 95 P R 1879, l 
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At p. 257 he continued : 


“According to the argument addressed to us at the 
hearing of the appeal, it is suffcient to show that the 
debts incurred by the widow were incurred for pur- 
poses for which they might by possibility be legiti- 
mately incurred, without'regard to the question whe- 
ther there was a necessity for borrowing. If this 
were true, the destruction of the reversionary. interest 
would only be a-question of.time, if the widow waa 
disposed to destroy it.. Bhe might take the whole 
income of the estate, and expend it for her own en- 
joyment: and for every purpose connected with the 
management of the estate, for cultivation, and'for pay- 
ment of the Government revenue, she might borrow 
the requisite funds, and let the debt grow and in- 
terest accumulate uponit, until the creditor chose to 
bring the estate to sale in satiefaction of his claim, 
whether in her hands or those of the reversioners, 
This doctrine bears its own refutation with it; for 
this is nothing else but to say that the widow can 
be permitted to waste indirectly the estate which it 
is her duty to protect and preserve from being wast- 
ed by her own acts or omissions.- The unquestion- 
able rights of reyersionary heirs would be placed in 
the utmost jeopardy, if it was once admitted that the 
estate was liable for every debt incurred by the 
widow in connection with its proper management, 
notwithstanding that there was no real necessity for 
resorting to the expedient of borrowing.” 

In that case, it is true, the debte were not 
incurred fora daughter's marriage, but I 
see no justification for holding that the re- 
marks are nut generally applicable, at any 
rate, to parties following custom in this 
province. On the judgments of other 
Couris cited by appellant’s Counsel, only 
three contain passages which appear to 
support his proposition in some measure. Ia 
Debi Dayal Sahu v. Bhan Pertab Singh (9), 
the learned Judge remarked that the widows 
whose alienations were attackedin the case 
were not’bound to pay off the debts of their 
husbands and the costs of certain necessary 
marriages out òi their income, But they did 
not base their decision upon this ground ag 
they found it proved that the property did 
not yield an income larger than was neces- 
sary for their ma‘ntenance and the main- 
tenance of their dependents. In Bishambhar 
Nath v, Ram Rattan 89 Ind. Cas. 581 (10) the 


.Oudh Judicial Commissioner’s Court remark» 


ed that a Hindu widow has absolute pcwer 
of disposal over the property inherited 


from her husband and when ske: alienates 


the property to pay off his debts,no ques- 
tion of pressure on the estate arises. 

This merely applies the principle that the 
estate passes to the widow subject to the 
liability created by the husband, as was 
laid down by the Madras Court in Jaganna- 


. dham v. Vighneswaradu.(11), where it was 


@) 310433;8CWN408. 

10) 89 Ind. Cas. 581; A I R 1925 Oudh 529; 2 O W 
N 522; 12 OL J 408. 

* (AD) 55 M 216; 134 Ind. Cas, 810; A I R 1932 Mad. 
177; 61 M LJ 507; 34 L W 551; (1931) M W N 965; 
Ind, Rul. (1931) Mad, 858, 
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observed that a Hindu widow takes her 
estate subject to payment of debts and that 
over its income she has full power of dis- 
posal. But the test un which the case was 
decided was simply whether the alienation, 
which had been effected to discharge a 
necessary debt, could be justified as the act 
of a prudent manager. It was decided that 
the widow has acted in good faith and in 
the exercise of proper discretion. When 
the debts are the widow's the principle 
followedin the Oudh case would not apply: 
see Rajagopalachariar v. Sami Reddi (12). 
The decisions of the Indian Courts generally 
show that the broad proposition advanced 
by appellants’ Counsel as good in Hindu Law 
has not been accepted unreservedly by the 
Indian Courts. In Sudarshan Prashad Narain 
Singh v. Sarjug Singh, 60 Ind. Cas. 485 (13), 
the learned Judges took it to be settled law 
that necessity for an alienation by a widow 
is not established unless it be proved that 
at.the time the money was actually advanc- 
ed, there was not money in the coffer suffi- 
cient for the protection of the estate. ` In 
that case, the necessity was the payment of 
costs of litigation to protect the estate 
against hostile attacks. The Lucknow Court 
in Jagannath Singh v. Gurcharan Singh 
(14), took a similar view in a case where 
the alienation was made by a widow to 
satisfy a decree for arrears of rent pissed 
against her, remarking: 

“It has been held in similar cases decided by their 
Lordships of the Privy Council and by the High 
Courts in India that the payment of a decree for 
arrears of rent cannot by itself be considered to be 
legal necessity unless there is evidenc> to chow that 
the-widow had no means to pay that decree and that 
the borrowing was necessary in order to di:charge 
the debt, which, if not discharged, would have 
resulted in the sale of the property in her hands and 
which she had inherited from her husband. If this 
were not the rule of law, it would be open to a widow 
to appropriate the entire profits of the property for 
her own use and benefit without paying rent or 
revenue which is actually charged on the profits 
accruing from the property. A Hindu female can- 
not be considered to be entitled, while she is in pos- 
session of.the property inherited by her to appro- 
priate the gross profits of the property and to throw 
the burden of tne payment of legitimate charges 
like those of rent and revenue upon the reversioners,” 


But whatever be the correct view of the 
Hindu Law on the subject, I have no doubt 
that, a widow following the Customary Law 
of the Province, is not entitled to alienate 
her estate, even for a necessary purpose, 


where it is shown that the income of the. 


(12) A IR 1926 Mad. 517; 93 Ind. Cas. 49; 50 ML J 
221; (1926) M W N 366. d 

(13) 60 Ind. Oas. 486. , 

(14) 4 Luck. 279; 1l4 Ind Cas, 783; A I R1929 
QO udh 422,50 W N 1097, 
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estate was sufficient for the purpose. There 
is ample authority for this view and appel- : 
lants’ Counsel has not given any good rea- 
sons for holding it to be unsound. Apply- 
ing this principle to the facts of the present 
case, the appeal must fail. It is not shown 
that the Rani's income was insufficient to 
meet the expenses of Labh Kaur’s marriage. 
On the other hand, itis admitted that she had 
an ample income from Sardar Gajindar 
Singh’s estate, 40,000 to 50,000 according to 
the plaintiffs, 12,000 or 13,000 according to 
the defendants—and as already stated, she 
had alienated property worth many thou- 
sands of rupses. Thereis no evidence to 
show what amount would be a reasonable 
expenditure on Labh Kaur's marriage. No 
enquiry is proved to have been made by 
the alienees as to the existence of the debts 
to re-pay which ths alienation was stated to 
be necessary. Accordiag to the deed, the 
debits had b2en incurred to meet the ex- 
Penses connected with the marriage, and 
milni and tirajwan ceremonies. What these 
two ceremonies cost or what they might rea- 
sonably be expected to erst is not proved. 
{His Lordship then considered the question 
as to the other debts and concluded]. For all 
these reasons, I find that the suit was rightly 
decreed and I would dism‘ss the appeal 
with costs. ; 

Jai Lal, J.—I agree. 4 

D. Appeal dismissed. 





‘PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Revision No. 23 of 1936 
August 5, 1936 
Mie AHMAD, A. J. O. 
GURDIT SINGH —Prainrips—PzrivioneR 
versus 
KALUMAL AND OTIERS—DEFENDANTS — 
BESPONDENTS 

Mortgage—Subrogation—N.-W. F. Province— 
Transfer of Property Act doses not apply—Stranger, 
if can, under implied agreement with mortgagor, | 
pay off his mortgage and get possessed of mortgagee's 
right without any registered instrument. i ; 

The Transfer of Property Act, does not apply to 
the N.-W. F. Province and the condition that the 
agreement should be in the form of a registered 
document is not applicable there. Therefore, the 
principle still obtains in N-W. F. Province that a 
stranger can under an implied cgreement with the 
mortgagor pay off his mortgagee and be possessed 
of the rights of that mortgagee by way of subroga- 
tion without any registered instrument, 

C. R. from the judgment of the Additional 
Judge, Peshawar, dated October 11, 1935. 

Mr. S. Raja Singh, for tŁe Petitioner. 

Mr. L. Ram Labhaya, for Responden 
No, 1, 


1937... 


Order. —By. a deed dated March 25, 
1919, Kinna Singh and his son Sant Singh 
mortgaged with possession twothirds of 
their house in Peshawar City to Kirparam 
for Rs: 1,000 for a period of one year. 


Then ‘on July 22, 1923,Sant Singh and hisson ` 


Tara Singh mortgaged the sametwo-thirds 
to Murli Singh Sant Singh for Rs. 2,500. 
The ‘period of mortgage was two years. 
The mortgagors agreed to pay Rs. 18-12-0 
as rent to these mortgagees. Narshingdas, 
the son of Kirparam, sued on the basis 
of the mortgage deed of 1919 and obtained 
a decree against Sant Singh and the mort- 
gaged property. The total amount due on 
the decree, i. e., principal plus costs was 
Rs. 1,506-?-0. The decree was executed 
and on November 13, 1930, Sant Singh 
was arrested and sent to prison. On Novem- 
ber 15, 1930. Gurdit Singh, the son-in-law 
of Sant Singh, made negotiations with the 
decree-holder which resulted in the latter's 
accepting Rs. 800 in full satisfaction of 
the decree from Gurdit Singh on behalf 
of Sant Singh. A receipt to that effect 
was executed by the decree-holder and 
fant Singh was released. 

On November 16, 1930, Sant Singh sold 
one-third of the house to Gurdit Singh 
for a sum of Rs. 800. The money paid 
by Gurdit Singh in satisfaction of the decree 
was treated as the sale price. On Janu- 
ary 6, 1930, Kalumal had obtained a decree 
for Rs. 5,000 against firm Murli Singa 
Sant Singh. In execution of this decree 
ke attached the mortgagee rights which 
this firm possessed under the mortgage 
déed dated July 22, 1923. Gurdit Singh 
objected. His objection was dismissed. 
He brought the present suit for a declara- 
tion that he was the vendee of one-third 
of the house or, in the alternative, that 
he was the mortgagee of the two-thirds 
of the house having stepped into the shoes 
of Kirparam and taken over the rights 
conferred on the latter by the mortgage 
deed of 1919. He failed in the two 
Courts below and has come up on revision 
to this Court cn the ground that the 
doctrine of subrogation was not understood 
and applied by the Courts below and that 
they have therefore committed a material 
irregularity. 

The only point urged before me is that 
Gurdit Singh paid the sum of Rs: 800 to 
the decree-holder on behalf and at the re- 
quest of Sant Singh and that therefore he 
became subrogated tothe mortgagee rights 
which were held by the mortgagee Kirpa- 
ram or, in the alternative, of the charge 
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which his son Narsingh Dass, decree-holder, 
held on the two-thirds of the House accord- | 
ing to the decree passed in his favour on 
the basis of the mortgage deed of 1919. It 
his been accepted by this Court in many 
cases that the Transfer of Property Act 
does not apply to this Province, but that - 
its princip'es are used as doctrines of jus- 
equity and good conscience. Sec- 
tion 100, Transfer of Property Act, deals 
with a charge either created by the act 
of the parties or by operation of law and ` 
lays down ihat all the rules applying to 
simple mortgages shall, so far as may be, 
apply to such charges. The decree ofthe 
Court which made the sum of Rs. 1,503 a 
charge on the two-thirds of the house in 
favour of the heirs of Kirpa Ram therefore 
stands on the same footing as a simple 
mortgage. With respect. to mortgages - 
generally it is an established principle 
that persons interested in the property 
can redeem a mortgage and they step into 
the shoes of the mortgagee whcse rights 
are redeemed. This is called legil sub- 
rogation. There is also a conventional 


‘subrogation, viz, where a stranger pars 


money on behalf of the mortgagee at the 
latter's request. In such a case the 
stranger becomes subrogated to tke mort- 
gagee rights but on the condition that the 
payment was made in pursuance of an 


` express or implied agreement between the 
‘person who paid and the person on behalf 


of whom payment was made that the 
former shall step into the shoes of the 
previous mortgagee. - These are the prin- 
ciples underlying s. 92, Transfer of Prop- 
erty Act. The paragraph dealing’ with 
conventional subrogation has, however, been 
amended in 1929 and rnns thus: 

“A person who has advanced to a mortgagor 
money with which the mortgage has been redeemed, 


.Shall be subrogated to the rights of the mortgagee 


whose mortgage has been redeemed after the mort- . 


‘gagor has, by a registered instrument, agreed that 


such person shall be so subrogated.” 

In other words, the Transfer of Property 
Act now requires that the agreement shou'd 
be evidenced by a registered document, 
As remarked above, the Transfer of Prop- 
erty Act does not apply to this Province 
and the condition that the agreement should 
be in the form of & registered document 
is not applicable Here. Therefore the 
principle still obtains in N.-W. F. Province 
that a stranger Can under an implied 
agreement with the mortgagor pay off his 
mortgagee and be possessed of the rights 
of that mortgagee. Applying the principles 
discussed above, I hold that Gurdit Singh 
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paid the money at the request of his father- 
in-law, which means an implied agreement 
on the latter's part that he should take 
over the rights of Kirparam, mortgagee, 
as expressed in the decree obtained by 
hisson Narshing Dass and that consequently 
Gurdit Singh became subrogated to the 
rights held by that decree-holder. The 
sale in his favour has no bearing on the 
case because the principle enunciated in 
s. 101, Transfer of'Property Act, keeps the 
rights which he took over from the decree- 
holder intact in spite of the sale. Sec- 
tion 101 may be usefully reproduced for 
reference as follows: i 

“Any mortgagee of, or parson having a charge 
upon, immovable property cr any transferee from 
euch mortgagee or charge-hulder, may purchase or 
otherwise acquire the rights in the property of the 
mortgagor or owner, as the case may be without 
thereby causing the mortgage or charge to .be 
merged as between himself and any subsequent 
mortgagee of, or person having a subsequent charge 
upon, the same property; and no such subsequent 
mortgagee or charge-holder shall be entitled to 
foreclose or sell such property without redeeming 
the prior mortgage or charge, or otherwise than 
subject thereto.” 

As a result, Kalumal cannot proceed to 
attach and sell the rights of Murli Singh 
Sant Singh which they obained in 1923 
without first paying off the sum of Rs. 800 
to Gurdit Singh on account of the mort- 
gage of 1919. This position has not been 
considered by the two Courts below and 
interference is, therefore, required on revi- 
sion. I accept the petition, set aside the 
orders of the two Courts below and grant 
Gurdit Singh a declaratory decree to the 
effect that he has got a charge of Rs. 800 
on the two-thirds of the house in dispute 
which is prior to the mortgagee rights of 
Murli Singh and Sant Singh, and that the 
two-thirds of the house cannot be attached 
or sold by a person holding a decree 
against Murli Singh Sant Singh with- 
out first paying that sum to Gurdit Singh. 
Gurdit Singh will have his costs on Rs. 800 
throughout. 

D, Petition accepted. 


NAGPUR HIGH COURT 
Oivil Revision Application No. 255 of 1935 
August 20, 1936 
| POLLOCK, J. 
Musammat KANIJ JOHRA—APPLIOANT 
3 versus 
RAJA HUSSAIN—Opposits Party 


Civil Procedure Code (Act V of 1908), ss. 20,115 . 


—Plaintiff married at A~Agreement to pay main- 
tenance on husband turning her out—Syit for 
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arrears at B—Court at B has jurisdiction—Refusal 
to exercise jurisdiction—High Court's power to inter- 
e7e, 

Plaintiff was married to the first defendant at A 
and on the same day the second defendant executed 
an agreement promising to pay her a monthly al- 
lowance if her husband failed to pay her the al- 
lowance. Plaintiff sued to recover arrears of mainten- 
ance at B: 

Held, that it might reasonably be presumed that 
if the plaintiff was turned out by her husband she 
would cease to reside in A and that it was contem- 
plated by the parties that she should be paid where 
she resided and plaintiff was entitled to sue both 
defendants at B, Soniram Jeetmull v. R. D. Tata 
& Co., Ltd. (1), applied. 

Where the orders of the lower Courts amounted 
to refusing to try the case and to exercise a juris- 
diction that is vested in them, the High Court 
has power to interfere under s. 115 (b), Zamiran 
v. Fateh Ali (2), relied on. : 

C. R. App. of the decree of the Court of 
the District Judge, Nimar, dated February 
25, 1935, in M. C. A. No. 42 of 1934. 

Mr. Dabir, R.S, for the Applicant. 

Mr. R. K. Manohar, for the Opposite 
Party. 

Order.—The first defendant is the 
husband and the second defendant is the 
father-in-law of'the plaintiff. The plaint- 
if- was married tothe first defendant at 
Lucknow on May 12, 1931, and on the 
same day the second defendant executed: 
an agreement promising to pay her a 
monttly allowance of Rs. 10 if her husband 
failed to pay her this allowance, in the 
event of her husband's turning her out. 
That agreement was signed by her husband 
but perhaps only as a witness. The plaint- 
iff sued to recover Rs. 200 as arrears of 
maintenanca and brought the suit in a 
Court in Khandwa. The lower Courts 
have held that the Khandwa Court has 
no jurisdiction to try the case. 

Tne plaintifi’s case is based on a con- 
tract." As against her father-in-law it is 
based on the written agreement of May 
12, 1931. As against her husband it is 
based either on this written agreement or 
on a pre-existing oral agreement. It is 
not clear which, but it is clear that the 
Suit is based on contract and not on the 
liability of the husband under his personal 
law to maintain his wife. The learned 
District Judge held that the father-in-law 
under the written agreement was obliged 
io find his creditor and pay him where he 
found him, on tke principle laid down by . 
the Privy Council in Soniram Jeetmul v. 
R.D.Tata & Co. Lid. (1), that therefore 

‘(ls 5R 451; 102 Ind. Cas 610; AIR1927P C 156; 
53 ML JH; 45C L J 633; 29 Bom. L R 10; 27 
(1927) M W N 520; 4 OWN 676; 2574 L J 699; 39 
M LT 72; 72 31 0 W N 998; 26 L W 720 (PO. 
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the father-in-law must pay the plaintiff at 
-Khandwa, that to this extent the cause’ of 
action arose in -Khandwa, 
that reason the plaintiff was entitled to 
sue the father-in-law in Khandwa. He 
held, however, that the plaintiff was not 
entitled to sue her husband in Khandwa. 
I am unable to appreciate this differentia- 
tion. The plaintiff bases her claim against 
each defendant on a contract to pay her 
a maintenance allowance. 
was made at Lucknow and it has been 
found that there was no express agreement 
to pay her at any. particular place. The 
principle laid down by the Privy Council 
in Sonirain Jeetmull v. R. D, Tata & Co. 
Ltd. (1), applies just as much to the 
_oral contract as to the written. contract. 
It might reasonably be presumed that if 
the plaintiff was turned out by her husband, 
she would cease to reside in Lucknow and 
that it was contemplated by the parties 
that she should be paid where she resided. 
The husband, like the father-in-law, was 
bound to pay the plaintiff where she 
‘resided. J hold that the plaintiff is entitled 
to sue both the defendants in Khandwa 
and that the plaint should not have been 
returned to the plaintiff for presentation 
to the proper Court. In coming to this 
finding [ should make it quite clear that 
. I express no opinion on the question whe- 
ther the husband ever did enter intoa 


contract -to pay his wife a maintenance. 


_ allowance of Rs.10 or any other sum. If 
. the plaintiff fails to establish that, her 
_ claim against her husband ‘will fail, for 


‘her suit is not based on his liability under. 


his personal law.. 


An objection has been taken that tnis. 


Court has no right to interfere in revision. 
The orders of the lower Courts amounted 
to refusing to try,the case and to exercise 
a jurisdiction that is vested. in: them and 
therefore this Court has power to interfere 
under cl. (b) of s. 115 of the Civil Pro- 
cedure Ocde. In support of this view I 
may, cite the decision of the Calcutta 
High Court in Zamiran v. Fateh Ali (2). 

The application for revision is, therefore, 
allowed with costs, throughout. The plaint- 
iff will be allowed her costs in the District 
Judge's Court and here. In the first Court 
the costs incurrd on the preliminary 
question of jurisdiction will be borne as 


incurred. Counsel's fee in this Court 
Rs. 15. 
Ne - Order accordingly. 


(2) 32 C 146. 


and that for, 


The contract - 


; a ` . ` i iy a ' 
-dakat v. atapa (LAH) -foi 


LAHORE HIGH COURT . 
Second Civil Appeal No. 1295 of 1935 
October 30, 1935 
AGYA HAIDAR, J. 
Musammat GANGI—DerraNnpant — 
APPELLANT | 
versus 
ATMA RAM—PLAINTIFF— 
_ RESPONDENT 
Partition Act (IV of 1893), s. 4—Eapression ‘Un- 
divided family’, if confined to joint Hindu family— 
Advantage under s. 4, by whom can be taken—'Trans- 
Feree’, if includes auction-purchaser—Auction-pur- 
chaser's position, if outside the operation of s. 4. 
The expression ‘an undivided family’ in s. 4, 
Partition Act, is not confined to a joint Hindu 
family but simply connotes that there is a family, 
the memhers of which have not divided their pro- 
perty. Where a person belongs to such a family 
and owns half a share in the house in dispute 


‘and this share has not been divided, he can ask 


‘the Court ‘to permit him to take advantage of the 
provisions of s. 4. Sultan Begam v Debt Prasad 
(1), Kashirode Chunder v. Saroda Prosad Mitra (2) 
and Latif-un-nissa Bibi v. Abdul Rehman (3), t.l- 
‘lowed. 
` The word ‘transfer’ is of the very widest import 
and is not confined only to a transferee from the 
judgment-debtor. . In fact, on general principles, the 
auction-purchaser is a transferee of the right, title 
and interest of the judgment-debtor and his pcsi- 
yee is not outside the operation of s, 4, Partition 

ct. 

Mr. Achhru Ram, for the Appellant. 

Mr. Muhammad Sharif, for the Respon- 
dent.- | 

Judgment.—This is a defendant's ap- 
peal arising out of a suit for possession 
by partition of half a share. ina certain 
house. The house originally belonged to 
four brothers, namely, Nathu Ram, Labhu 
Ram, Mela Ram and Dogar. Mela Ram and 
Dogar died issueless and the house became 
the property of their surviving brothers, 
Nathu Ram and Labhu Ram, in equal shares. 


- Nathu Ram died and Musammat Gangi, 


his daughter, succeeded him. In execution 


‘of a decree, Labhu Ram's half share in the 


house. was put up forsale and purchased 
by Atma Ram cn June 24, 1933. The sale 
was confirmed on March 27,1934. On the 
strength of the sale Atma Kam brought a 
Suit for possession by partition of half a 
share in the house. In para. (1), the plain- 
tiff clearly stated that he had purchased 
half a share in the house cn June 24, 1933, 
atthe auction sale and had obtained for- 
mal possession. In para. (2) the plaintiff 
admitted that defendant No. 1, namely 
Musammat Gangi, was the proprietor of half 
a share and that in this way the plaintiff 
and defendant No. 1 became owners and 
possessors of the house in two moieties. The 
decree-holder, Kattan: Lal and Labhu Ram, 
judgment-debtors, were originally implead- 
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ed as defendants but were subsequently 
given up by the plaintiff. 


e Musammat Gangi, defendant No. 1 plead- . 


id that the house could nct be partitioned 
n view of the provisions of s. 4, Partition 
Act (Act IV of 1893). She further pleaded 
that she had effected certain improvemen's 
and was entitled to be reimbursed for the 
costs she had thus incurred. There was 
alsoa plea that the suit could not proceed 
in the absence of the judgment-debtor and 
the decree-holder whohad been given up 
by the plaintiff. This last plea was given 
up. The trial Court held that no improve- 
ment had been proved and that tke defen- 
dant Musammat Gangi could not invoke in 
, aid the provisions of s. 4, Partition Act, in-. 
asmuch as the house did not belong tó an 
undivided family as contemplated by that 
section. - It accordingly granted the plaintiff 
a preliminary decree for the partition. 
Musammat Gangi went up in appeal and 
the learned District Judge took up an en- 
tirely new line of reasoning and held that 


Musammat Gangi was not a share-holder in © 


the house in question as the whole property 
in. the house on the death of Nathu Ram 
must be taken to have devolved upon Labhu 
Ram by the rule of survivorship. He held 
in the alternative that if Labhu Ram and 
Nathu Ram had separated, the provisions of 
s. 4, Partition Act, could hardly be applied 
because the family no longer remained un- 


divided. He also held that there was no: 


evidence- to support the plea raised by 
Musammat Gang that she had executed 
certain improvements on the house in suit. 


The District Judge on these findings con-- 


firmed the decree of the trial Court and 
dismissed the appeal. J may note in pass- 
ing that the District Judge has used the un- 
scientific expression “reject” for “dismiss,” 
This should be avoided. Musammat Gangi 
has come up to this Court in second appeal. 
In ground-No. 2 of the memorandum of 


appeal it was rightly pointed out that, in-- 


asmuch as the plaintiff had himself dis- 
tinctly admitted the title of Musammat Gangi 
to the extent of half ashare in the house, 
the District Judge was in error. in holding 
that she had no title and was in possession 
-only by sufferance. I have already given 
. the substance of paras. 1 and 2 in which the 
| plaintiff had clearly admitted that Musam- 
mat Gangi was the owner and in possession 
of half ashare in the house. On this find- 
ing it was unnecessary to enter into the 
question as to whether the family consist- 
. ing of Labhu Ram and Nathu Ram was 
ni -joipt-or.divided, ap ka - oe Ma 


m 
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The pleadings of the parties constitute 
the foundation of the case and, in view of 
the allegations contained in the plaint the 
poesession of Musammat Gangi aS a tc- 
sharer to the extent of half ashare in the 
house is unassailable. This being so, the 
whole question is, whetker, under the cir- 
cumstances, ehe is entitled to claim the 
benefit of the rule of law contained in 8. 4, 
Partition Act. There are two important 
expressionsin s. 4, Partition Act, which 
require consideration. In the first place we 
have to see whether the house belongs to 
“an undivided family.” These words are 
perfectly clear and they are not confined 
toa joint Hindu family. They simply con- 
note that there is a family ihe members of 
which have not divided their property. 
Such is the case before us. Musammat 
Gangi undoubtedly belongs to the family 
of Labhu Ram and owns half a share in 
the house in questicn, and this share has 
not yet been divided. Therefore she can 
ask the Court that she should be permitted 
to buy the share of the plaintiff.. Toere is 
ample authority in support of this view, 
but I would only refer tothe Full Bench 
decision in Sultan Begum V. Debt Prasad (1). 
This case was followed in two subsequent 
decisions of the Calcutta High Court in 
Kashirode Chunder v. Saroda Prasad Mitra 
(2), and Latifannessa Bibi v. Abdul Rah- 
man (3): ae. 

Secondly, it was argued by the«learned 
Counsel for the plaintiff-respondent that 
the plaintiff, being an  auction-pur- 


.chaser, cannot he treated as’ a. person 


to whem a share in the house has been 
transferred within the- meaning of s. 4, 
Partition Act. The argument is that the 
plaintiff had purchased the house at a Court 
sale and the expression "transferred" was 
confined only to a voluntary sale which had 
been effected by means of a written con- 
veyance. J donot appreciate this distinc- 
tion which is sought to be drawn by the 
learned Counsel. The word ‘transfer’ is of 
the very widest import and I do not think 
it is confined only toa transferee from the 
judgment-debtor. In fact, on general prin- 
ciples, the -auction-purchaser is a transferee 
of the right, title and intérest of the judg- . 
ment-debtor and his position is not outside 
the operation of s. 4, Partition Act. 

No arguments have been addressed to 
me on the question of improvement. The 


AY 30 A 324; 5A L J352; A W N 1908, 126, 
(2) 12 C L J 525; 7 Ind. Cas. 436. . : 
(8) A I R1934 Oal. 209; 149 Ind, Cas, 1088;-58 0 Ly 
J 174; 880 WN 46;6 R O 700, : 
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result, therefore, is that I allow the appeal, 
and setting aside the judgments of the two 
Courts below, hold that the defendant: Mus- 
ammat Gangi is entitled to claim the bene- 
fit of s. 4, Partition Act.. I therefore re- 
mand the case to the trial Court under the 
provisions of O. XLI, r. 23, Civil Procedure 
Code, with directions to dispose of the case 
according to law giving the plaintiff the 
benefit of the provisions of s. 4, Partition 
Act. The defendant-appellant shall be en- 
titled to refund of the conrt-fee paid in this 
Court. In view of the fact that the plain- 
tiff came with a straightforward claim into 
Court, and it was the learned Judges who 
wenton awrong track, I order that the 
parties bear their own costs throughout. 
The question of costs after remand is left 
open. . l 

N. Case remanded. 


NAGPUR HIGH COURT 
Civil Revision AppHoAtION No. 56-B of 
1935 


. August 11, 1936 
PoLLCCK, J. 
PARASHARAM—APPLICANT 


versus 
SADASBEO NAMDEO SHIMPI— 
Orposits PARTY 

Transfer of Property Act (IV of 1882), s. 58— 
Until avoided, transfer is valid—Contract Act (IX 
of 1872), ss..23, 65—S. 23 does not affect voidable 
contracts—Civil Procedure Code (Act V of 1908), 

Ò. II, r. 2—Cause of action different~No bar. 


‘Under s 53, Transfer of Property Act, until the_ 


transfer is avoided at the option of any creditor, 
the transfer is valid 


In cases which fall under s 23 of the Contract Act, _ 


the agreement is void ab initio. A voidable trans- 
` fer does not fall within s. 23. i 
Order II, r. 2, Civil Procedure Code, merely pro- 
vides that the plaintiff must include the whole of 
the claim which he is entitled to make in respect 


of the cause of action. 


A sold a house to B who sold it to C. The house | 


was attached in execution by A's creditors and C's 
objections were dismissed. C's suit under O. XXI, 
r. 63, Civil Procedure Code, was also dismissed. C 
| then sued to recover from B the amount paid to 
him as price ofthe house and costs incurred by C 
' in the previous suit: - 

Held, that the case fell within s. 65, Contract 


Act, and B was bound to restore the price received ` 


put not costs ; 


Held, also, that O. II, r. 2, did not bar the suit. 


C. R. App. of the decree of the Court 
of the Judge, Small Causes, Wun, dated 
Saas 17, 1934, in C..$. No. 422 of 
1934. 

- Mr. V. V. Kelkar, for the. Applicant. 
co Mr M. 


Party. 
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R. -Indurkar, for the Opposite. 
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Order—On March 10, 1931 Daulat 
sold a houseto the defendant for Rs, 400 
and on April 19, 1982, the defendant sold 
it to the plaintiff for Rs. 275. This house 
was attached in execution by’ Daulat's 
creditors, and the plaintiff's objection to 
the attachment was summarily dismissed. 
The plaintiff then brought a declaratory suit 
under O. XXI, r. 63 of the Civil Procedore 
Code, against Daulat, Daulat’s creditors 
and the present defendant. That suit 
failed. The plaintiff then brought the pre- 
sent suit to recover from the defendant 
Rs. 275 paid to him as price of the house 
and the costs incurred by the plaintiff in 
the previous suit. That claim has been 
decreed by the Small Cause Court. 

In the previous suit it was held that 
the plaintiff; the defendant, and Daulat 
joined together. to enter into the transac- 


` tions of March 1931 and April 1932 in order 


to shield Daulat’s house from the claims 
of his creditors. The sale therefore -by 
Daulat ‘to tie defendant was set: aside 
ander s. 53 of,the Transfer of Property 
Act, and the subsequent. sale by the de- 
fendant to the plaintiff consequently fell 
through. I[t has been argued that the sale 
by the defendant to the plaintiff was a 
fraudulent transaction entered into with the 
design of defrauding Daulat’s creditors and 
that the plaintiff is therefore not entitled to 
recover what he paid in that transaction 
on the principle in pari delicito potior est 
conditio possidentis. It is not denied that 
Ra. 275 was.in fact paid es the considera- 
tion forthat sale and that as between tke 
plaintiff and defendant it was perfectly a 
valid. transaction until set aside. Section 
53 prescribes that transfers made with 
intent to defeat or delay creditors of the 
transferor shall be voidable at the option 
of any creditor so defeated or delayed, but 
until such transfer is avoided at the option 
of any creditor it is a valid transfer. In 
cases which fall under s. 23 of the Contract 
Act the agreement is void ab initio. The 
transfer by Daulat to the defendant was 
merely voidable, and therefore it does not 


“fall within the ambit ofs. 23 of the Con- 


tract Act: see Pollock and Mulla’s Contract 
Act, 6th.Hdn., p. 163. There is no sug- 
gestion here that either of the transfers was 
merely a -colourable transfer without cone 
sideration. ` 

The case therefore falls within s. 65 of 
the Contract Act and the defendant is 
bound to restore the price that he received. 
As the plaintiff was aware‘ of all- the facis 
and was a party to the conspiracy to defeat 


tod ; 
or delay Daulat’s creditors, he is clearly not 
entitled to recover the money he spent in 
suing those creditors. 

It has.also been urged that the present 
suit must fail under the provisions of O. II, 
r. 2, on the ground that the relief now 
. sought could and should have been sought 
in the previous suit. The cause of action 
in the previous suit was the dismissal of 
the plaintiff's objection to the attachment. 
The cause of action in the present suit 
is the sale deed of April 19, 1932. A 
plaintiff is not obliged to put forward every 
claim thathe may have against the defend- 
ant. Order II, r. 2, merely provides that the 
plaintiff mustinclude the whole of the claim 
which he is entitled ‘to make in respect of 
the course of action. I therefore hold that 
‘the present suit is not barred. 

The application for revision partially 
succeeds, and there will be a decree for 
the plaintiff for Rs. 275. Costs in this Court 
will be borne as incurred. 

N. Application allowed. 


marenae 


LAHORE HIGH COURT 
Second Civil Appeal No. 2304 of 1935 
March 25, 1936 
AGHA HAIDAR, J. 
BHAGWAN DAS AND ANOTAER— 
DerenpAaNTs--AFPELLANTS 
versus 
PARABH DIAL AND ANOTHER— 
PLAINTIFF8S— RESPONDENTS 
Second Appeal—Finding of fact—Value of—Ques- 
' tion of admissibility of evidence, if canbe raised 
for first time in second appeal—Deed—Admissibility 
—Document executed between strangers to suit— 
Whether admissible to prove title of party to suit. 
The Court of second appeal attaches considerable 


importance to the findings of fact recorded by the 


lower Appellate Court but such findings should be 
based upon a proper appreciation of legal evidence 
on the record. A finding recorded by the lower 
Appellate Court based wholly upon wrong assump- 
tions would not be binding on the High Court in 
second:appeal. A Judge, whose findings on questions 
of fact are final, must be wide awake. He should-be 
in full possession of the whole evidence on the re- 
cord before he can give a decision ona question of 
fact, knowing full well that great sanctity attaches 
to his decision when it comes tothe High Court in 
second appeal. ae ae 

| Question as to admissibility not raised in lower 
Courts and particularly in the lower Appellate Court 
can be agitated in second appeal. Lajpat Rai v, 
Faiz Ahmed (1), doubted but followed. Sat Narain 
Prasad v. Ram Autar (2) and Radha Kishen v. Kidar 
Nath (3), approved but not followed. 

Documents executed by parties who are strangers 
to a suit are not evidence in proof of the title of 
the party relying on them in the suit. 

B.O. A. from the decree of the Senior 
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aas, Sialkot, dated October 21, 
1935. 

Mr. M. L Puri, for the Appellants. 

Messrs. Yashpal Gandhi and Asa Ram 
Agarwal, for the Respondents. 

Judgment.—This appzal arises out of a 
suit for possession of a certain site after 
removing the building materials standing 
thereon. The following pedigree table 
would be helpful in understanding the posi- 
tion of the parties: 


KARAM CHAND 
| | 
| 
Daya Ram Ganga Ram Raj Kaur 
| | | 
Badri Das Barkat Ram 
(alive) (sonless) 
| 
Sunder Das Pra h Dial 
(plaintiff 
Shiv Nath No, 1) 
(plaintiff No. 2) E 
. | 
| | 
Amar Nath Jagan Nath 
(died sonles3) (died sonless) 


The shop in dispute originally belonged 
to Karam Chand. The case for the plaint- 
iffs is that there was a partition though 
there was no separation by metes and 
bounds and that the shop in dispute fell to 
the share of Daya Ram. The defendants 
are transferees from Badri Das and Barkat 
Ram and their case is that the shop belong- 
ed to Ganga Ram and from Ganga Ram it 
descended to his sons who were their trans- 
ferors. Both the Courts below have con- 
curred in decreeing the plaintiffs’ claim. 


` The defendants have come up to this Court 


in second appeal. In his judgment the 
lower Appellate Court has made reference 
to three documents, namely Exs, P. -W. 
No. 31, P. W. Nos. 2-1 and P-3, Two of 
these documents are sale deeds and tke 
third. is a rent deed. The parties to these 
documents were strangers to the present 
suit. In these documents the shop in dis- ` 
pute is described as belonging to Prabh 
Dial or Daya Ram, predecessor-in-title of 
defendants. The sale in favour of tke 
defendants took place some time in 1917 
and the case for the defendants is that they 
had rented the shop to Imam Din and 
Fazal Skah. The lower Appellate Court 
referred to other evidence also, mostly oral, 
and came tothe conclusion that the plain- 
tiffs have succeeded in proving their title 
while the defendants have completely failed 
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to prove that their predecessors-in-title were 
the owners of the shop. Mr. Mukand Lal 
Puri has argued that the finding of ‘the 
Court below on the question of the plaintiffs’ 
title is vitiated because the documents 
Exs. P. W. Nos. 2-3 and P-3 were not admis- 
sible in evidence inasmuch as they were 
between parties who were utter strangers 
to the present suit. This contention, in 
my opinion, is sound. At one time there 
used to bea conflict of judicial opinion on 
the question of the admissibility of such 
documents; but, so far as this Court is con- 
cerned, we may take it that it has been 
definitely held that such documents are not 
admissible in evidence in proof of the title of 
the party relying upon them. Mr. Mukand 
Lal Puri has further argued that the lower 
Appellate Court has discarded the evidence 
of the rent deed on which the defendants 
relied in support of their possession of the 
shop purchased by them on the ground 
that Imam Din and Fazal Shah who were 
the tenants had not been placed in the 
witness-box to swear whether they actually 
occupied the shop as defendants’ tenants. 
Now flaidar Shah has been examined. 
He is the son of Fazal Shah. He has 
stated on oath that Fazal Shah was 
dead. This being so, it was impossible for 


the defendants to produce Fazal Shah in- 


Court. 

Inview of the lawon the subject, this 
Court attaches considerable importance to 
the findings of fact recorded by the lower 
Appellate Court but such finding should be 
based upon a proper appreciation of legal 
evidence on the record. A finding recorded 
by the lower Appellate Court based wholly’ 
upon wrong assumptions would not be 
binding on this Court in second appeal. A 
Judge, whose findings on questions of fact 
are tinal, must be wide awake. He should 
be in full possession cf the whole evidence 
on the record before he can give a decision 
ona question of fact, knowing full well 
that great sanctity attaches to his decision 
when it comes tothe High Court in second 
appeal. The learned Judge has not acted 
according to this standard of judicial care 
and caution and has blamed the defendants 
who relied upon the rent deed for not pro- 
ducing a witness who was dead already. 
There is a Division Bench decision of this 
Court, Lajpat Rai v. Faiz Ahmad (1), the 
facts of which are ‘practically on all fours: 
with those of the present case. In that case 
the learned Judges upheld the decision of 

(1) 8 Lah, 651; 103 Ind, Cas,-889; 29 P L R74; A I 
R 1927 Lah. 448. - 5 ` ve ine 

167—659 & 90 
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the learned Single Judge: who, in circum- 
stances analogous to-those of the present 
case, remanded the case to the lower 
Appellate Court for recording fresh findings 
after eliminating from consideration that 
portion of documentary evidence which was 
inadmissible. Sitting es a Single Judge 
that judgment is binding upon me, al- 
though my own view is that, so long as 
there is legal evidence in support of the 
finding of fact recorded by the lower 
Appellate Court, that finding cannot be 
disturbed. 

In this connection s. 167, Evidence Act, is 
relevant. Furthermore, there are two 
decisions at least of the Allahabad High 
Court, Sat Narain Prasad v. Ram Autar (2) 
and Radha Kishen v. Kidar Nath (3), in; 
which it was definitely laid down that if the 
question of the admissibility of evidence 
was not raised in the Courts below and 
particularly in the lower Appellate Court- 
that question cannot be agitated at the 
stage of second appeal. The view of'law 
as laid down in Lajpat Rai v. Faiz Ahmad 
(1), I must follow, though personally :f the 
matter were res integra, I would have 
followed the Allahabad decisions noted 
above. i, therefore, allow the appeal, set 
aside the judgment of the Court below and 
remand the case to that Court for disposal 
according to law. It would eliminate these 
three documents completely from considera- 
tion and would make due allowance for the 
fact that Fazal Shah was dead at the time 
when the suit was tried. It:must decide the 
case on the legal evidence as it stands. I 
must observe .that, if the defendants- 
appellants had raised this question’ of the 
admissibility of the three documents men- 
tioned above in the lower Appellate Court, 
it might be that the result would have been 
different, or, at any rate, the Court would 
have’ been in a position to decide the case 
keeping that question in mind. This was 
not done and, under the circumstances, 
I would order that, so far as this Ccurt is 
concerned, the parties shall bear their own 
costs. : 

N. . Case remanded. 
(2) ATR 1924- Al 709; 78 Ind. Cas, 221; 22 ALJ 


153; LR5 A 44, Civ. ; 
(3) A I R 1924 All, 845; 80 Ind. Oas. 874; 46 A 815: 


22 A LJ 761; LR 5 A536 Civ. 
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| MADRAS HIGH COURT. 
Civi: Appeals Nos. 118 and 119 of 1934 
i March 27, 1936 
VARADACHARIAR AND Mcoxertr, JJ. 
BALAKRISHNAN AND GTAKRS— APPELLANTS 
VETSUS 
CHITTOOR BANK AND OTHERS— 
RESPONDENTS. 
Malabar Law—Ezhuvas of Palghat—Son's liabili- 
ty for father's debt—Hindu Law—Applicability. 
Among Ezhuvas of Palghat, when the debte are not 
illegal or immoral, the son's shares in the family 
property. are liable to be preceeded against for re- 
covery ofthe father’s debt, independently of any 
question of family necessity. There is no warrant 
for introducing one portion of the Hindu Law with- 
out taking along withit the other portions which 
form an integral part of the whole system. Raman 
Menon v. Chathunni (1), Velu v. Chamu (2), Kunha 
Kutti Ammah v. Mullaprath (3) and Pattukayal 
Chakuitt v. Kothembra Chandukutti (4), referred to. 


C. A. against the decrees of the Sub-Judge, 
ae Malabar, in O. S. Nos. 17 and 39 of 
1931. 

Mr. N. A. Krishna Iyer, for. the Appel- 
lanis. 
` Mr. P. Govinda Menon, for the Respn- 
dents. : 

Varadachariar, J.—These appeals 
arise out of O. S. Nos. 17 and 39 of 1931, 
on the tile of the Sub-Oourt of Palghat. 
Some of the questions raised in these 
suits have already been dealt with by us 
in the judgment delivered by us in Ap- 
peals Nos. 253 and 350 of 1933. The 
present appeals have been preferred by 
defendants Nos. 7 to 9 in these suits. 
They are the sons of defendant No. 5 who 
joined as a surety in the promissory notes 
which gave rise to these suits. Defendant 
No. 5 has been held liable for the debts; 
the appellants contend that as these debts 
were not borrowed for any necessity of their 
family, the family property should not be 
held liable for the discharge of the debts. 
The lower Court applied the rule of the 
Hindu Law and held that as the debts are 
not illegal.or immoral, the son’s shares in 
the family property are liable to be pro- 


ceeded against for recovery of the father’s, 


debt, independently of any question of 
family necessity. We may mention that 
in the first instance these defendants were 
not impleaded as parties to the suits. 
They got themselves impleaded on their 
own application and in the written state- 
ment filed by them they alleged in para. 2 
that under the custom of the Samudhayam 
of these defendants, the suit debt cannot 
pe made binding on the family of these 
defendants. On August 31, 1931, an issue 
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(Issue No. 6 in the case) was framed which 
raised the question whether the debt is 
binding on the family of defendant No. 5. 
The trial, however, did not commence till, 
early in 1933 and about a fortnight he- 
fore the commencement of the trial the 
issues were recast on some objection 
raissed by the plaintiff as to where the onus 
of proof should be cast. For reasons 
which do not appear on the record, the’ 
reference to the family of defendant No. 5 
was omitted in the amended issue. The 
result was that no evidence was let in one, 
way or the other on the question of custom 
mooted in para. 2 of the written state- 
ment of the appellants. 

It has now been argued before us that 
the Ezhuva community.of Palghat to which 
the appellants belong should not be held 
to be wholly governed by the Hindu Law 
though they follow the Makatayam 
and not the Marumakatayam system. 
Reliance has been placed in this connec- 
tion upon the decision in Raman Menon v. 
Chathunni (1) as recognising that the mere 
adoption of the Makatayam system ‘of. 
inheritance by a particular family does 
not involve the conclusion that the family 
has adopted all the rules of the Hindu 
Law. Mr. Krishna Iyer admitted that it 


has been held by this Court that unlike 


the Nambudhiries of Malabar, the Ezhuvas , 
have adopted tke rule of partibility: see 
Velu v. Chamu (2). But he nevertheless 
maintains that, as held by this Court in 
Kunha Kutti Ammah v. Mallaprath (8), 
in respect of Nambudhiris, the principle 
of the son’s obligation to pay the father's 
debts ought not to be applied to the 
Ezhuvas. We are unable to see any justifica- 
tion for this contention. The decision in 
Kunha Kutti Ammah v. Mallaprath (3) 
proceeds on the theory that the Nambudhiris 
nave followed the doctrine of corporate own- 
ership of Illom property, that there is no 
question of anybody's share being alienat- 
ed or seized ‘in execution for the debts 
either of himself or of the father and that. 
in these circumstances the Illom property | 
as a whole can be made liable only for 
the debts binding on the Illom. Once, 
however, it is granted that individual 
members of the family have separate rights 
to which they can claim partition, the: 
reasoning of the above decision will not 
avail. Iv is only by unconsciously import- 


(1) 17 M 184. 

(2) 22 M 297. 

(3) 38 M 527; 27 Ind. Oas. 807; A IR 1915 Mad, 
698; 16 M L T Gla; (1915) M W N 23, ee 
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ing the Hindu Law theory, the son's right 
by birth to a share in the family pro- 
perty, that Mr. Krishna Iyer can claim 
that the son’s shares ought not to be held 
liable for the father's debts. 

We are unable to agreo that the deci- 
sion in Velu v. Chamu (2) should be under- 
stood merely to rest upon proof of that 
particular custom without reference to any 
underlying principle. Lf, however, Velu v. 
Chamu (2) is to be so understood the ques- 
tion will still arise what locus standi the ap- 
pellants will have to object to the sale of the 
family property except on the theory of the 
son’s right by birth, We see no warrant 
for introducing one portion of the Hindu 
Law without taking along with it the other 
portions which form an integral part of 
the whole system. In Paitukayal Chakutti 
Vv. Kothembra.Chandukutti (4), to which 
Mr. Krishna Iyer invited our attention, 
tthe learned’ Judges were dealing with a 
“Thiya family and not an Ezhuva family. 
The case in Velu v. Chamu (2) itself 
«draws a distinction between the two čom- 
munities but it is noteworthy that even in 
jJealing with the Thiya community the 
Mearned Judges recognized that in the 
vbsence of evidence to the contrary as to 
the customary law applicable to any parti- 
sular community the ordinary rule of 
“Mindu Law will apply. If so, it must a 
Ħortiori be the case in the case of Ezhuvas. 
n view, however, of the reference to custom 

n para: 2 of the written statement of 
he appellants, we desired to know whe- 
her ary ‘serious attempt was made in the 
«ower Court to adduce ‘evidence on this 
uestion. Mr. Krishna Ayyar maintained 

at his clients adduced no evidence on the 
moint because the issue as finally amended 
mitted all reference to this question. But 
lhe issue in the original form had been 
Mie issue in the case for nearly 15 months, 
aud ifthe parties had seriously intended 

) lead evidence on the question of custom, 

e expect that steps would have been 

‘ken ‘to summon witnesses for the pur- 

«se. We accordingly gave Mr. Krishna 
yyar's clients an opportunity to file an 
fidavit stating what exactly happened in 
1e lower Court in this connection. It is 
sow admitted that no steps were taken 

a summon any witnesses in this connec- 

on. The only explunation suggested: is 
mat they probably thought that when tne 

ial has actually-commenced, they might 

«ing the necessary witnesses. We are no, 


“4)'53 M L J 368; 105 Ind. Cas, 55; AI R 1927 
ad, 877; 39M LT 314, a a 
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prepared to re-open the case merely on the 
strength of a suggestion of this kind. The 
appellants are minors and if they ever 
feel that their case has been prejudiced . 
by any negligence on the part of their 
guardian, it will þe for them to take appro- 
priate steps. 

On, the present state of the record we 
are not prepared to allow the matter ta 
be re-opened or to give a fresh opportu- 
nity for adducing evidence on the ques- 
tion of custom. The appeals failand are 
dismissed ‘with costs of the plaintiff-res- 
pondents. 


ACN. Appeal dismissed. 





RANGOON HIGH COURT 
Special Second Appeal No. 154 of 1936 
: August 19, 1936 
BAGULEY, d. 
MA KYIN HONE AND crugee— 
APPELLANTS ; 
. Versus 
JONG BOON HOCK AND oTaERs—: 
RESPONDENTS : 
Electricity Act (IX of 1910), s. 9 (2), (3)— 
“Transfer”, meaning of-— Undertaking” includes 
everything appertaining to supply of electricity 
under license—Licensee taking pariners and vesting 
building, license, ete., in partners who undertake to 
pay one-tenth of profits to licensee and after his 
death to his heirs—No consent of Local Government. 
—Transaction, validity of—Applicability of ss. 24 
and 57, Contract Act (IX of 1872)—Contract, whether 
divisible. | 
The wording of sub-s. (2) of s..9, Electricity Act 
is extraordinarily wide. The licenses may not 
transfer his undertaking or any pari thereof by sale, 
mortgage,’ lease, exchange or otherwise and the word 
‘transfer’ is a word of very wide meaning that in-' 
cludes every transaction whereby a party divests 
himself oris divested of a portion of his interest; 
that portion subsequently vesting or being vested 
in another party. The undertaking . referred to 
would include all lands, buildings, machinery, lines 
of supply, goodwill, ete., in fact everything which: 
appertains to the supply of electricity under tha 
license, < 
A licensee took in partners and the partnership 
deed vested the buildings, machinery, books, pagers 
and the license of electricity in the ‘partners w.th- 
out the previous consent of. the Local Government. 
Partners agreed to pay one-tenth of the profits to 
the licensee and after his death to his heirs as long 
asthe company was in existence: ~ 
Held, that the licensee transferred a partof his 
undertaking within the meaning of 3. 9 (2) and the 
transaction being without the consent of the Local 
Government, was void under sub-cl. (3). M. P. R.M. 
Meyappz v. Ma Zu (1), followed, Kurson `v. Gatiu 
Shivaji Patil 2), Hormasjt Motabhai v. Pestonji 
Dhanjibhai (3), Radhey Shiam v. Mewa Lal (4) and- 
Champsey Dossı v. Gordhandas Kessowji (5), ex- 
plained. ` 
Held, also the coatract was a single contract 
whioh ghad no contingent part-and -under - the Elec 
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tricity Act, the contract was void, that is to say was 


not enforcaable by the Court. Hence s. 24, Contract 


Act, did not apply similarly s. 57 of Contract Act, 
also had no application, 


‘Mr. P. S. Chari, for the Appellants. 

Mr. P.-K. Basu, for the Respondents. 

Judgment.—This appeal arises out of a 
suit for a declaration and accounts. It would 
appear that one Tan Moon San had gota 
license under the Electricity Act- for the 
supp'y of electricity to the town of Pyin- 
mana. It would seem that he had not got 
enough capital to carry out the necessary 
expenditure so he took other persons into 
partnership or borrowed money from them. 
Subsequently further money was required. 
In the end a document headed “partner- 
ship agreement” was . executed between 
Tan Moon San on the one hand and a 
number of other people who are now re- 
presented by the respondents on the other. 
By this deed a partnership was created. 
Tne money to be contributed by the various 
partners was specified, Tan Moon San con- 
tributing no money at all. Ong Ma Po 
was appointed president and cashier and 
Ko Wunna was appointed manager and 
vice-president, Tan Moon San being, it 
would appear, the chief engineer. These 
partners got salaries from the partnership. 
‘fan Moon San was to get ten per cent, of 
the profits and there is a proviso that in 
the event of his death, his heirs were to 
withdraw the money as long as the com- 
pany was in existence. If there were no 
profiis Tan Mcon San was not liable for 
losses. ‘The proportions in which the other 
partners were to divide the remainder of 
the profits are laid down. Then there comes 
a clause: ` f ; 

“The buildings and machines of the Electric Sup- 
ply Company which has been established and mis- 
cellaneous things and the license for electric light- 
ing and registers, books and papers are to be 


properties of the present partners who have agreed 
to it” ` 


Tan Moon San died and it would ap- 
pear that his heirs did not get any payment 
from the company, so they filed a suit for 
á declaration that they are entitled to ten 
per cent. cf the annual profits of the Pyinmana 
Electrice Supply Company as long as the said 
company exists, a decree for settlement of 
accounts for the years 1932 and 1933 and 

. for payment of such sum as may be found 
‘due on taking full accounts and costs. The 
trial Ocurt passed a decree giving the de- 
claration sought for and directed the taking 
of accounts. On appeal the learned District 
Judge found that the deed of partnership 
under which the plaintiffs were suing fell 
within the mischief of s. 9, Electricity Act, and 
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was void. He therefore dismissed the suit, 
but directed the defendants to pay the 
plaintlifs’ costs. The plaintiffs have appeal- 
ed against the dismissal of the suit and 
the defendants have filed a cross-objection 
with regard to the order for cosis. Mr. 
Chari for the appellants has argued that 
the taking in of partners does not amount 
to a transfer of interest in the electric under- 
taking. The portion of s. 9, Electricity Act, 
which is of interest in this suit, is sub els. (2) 
and (3° which run as follows: 

“2) The licensee shall not at any time assign his 
license or transfer his undertaking, or any part 
thereof, by sale, mortgage, lease, exchange or other- 
wise without the previous consent in writing of the 
Local Government. , 

(3) Any agreement relating to any transaction of 
the nature described in sub-s. (1) or sub-s. (2), un- 


less made with or subject to, such congent as afore- 
said, shall be void.” 


It will be noticed that the wording of 
sub-s. (2) is extraordinarily wide. The 
licensee may not transfer his undertaking 
or any part thereof by sale, mortgage, 
lease, exchange or otherwise and the 
word ‘transfe’ is a word of very wide 
meaning that includes every transac 
tion whereby a party divests himeelf or is 
divested of a portion of his interest, that 
portion subsequently vesting or being vest- 
ed in another party. The first point to be 
considered is the meaning of the ‘word 
‘undertaking’ in the Indian Electricity Act. 
There is no definition of the word in the 
Act and the only judicial consideration of 
the word which has been brought to my 
notice is to be found in F. A. No. 128 of 
1629, M. P. R. M. Meyappa v. Ma Zu (1) 
This is a case in which an electric supply 
company mortgaged certain buildings, lands 
and machinery which were used for thw 
purpose of supplying electricity and the 
Passage occurs in the judgment: 

“There can be no doubt that-the mill building 
land, machinery and other effects contained in th 


mortgages are part of an undertaking for the suppi 
of electric energy...” 


“With respect I agree with that definitio 
and would hold that the undertaking re 
ferred to would include all lands, buik 
ings, machinery, lines of supply, goodwill 
etc., in fact everything which appertain 
tothe supply of electricity under the licens: 
Mr. Chari has argued that the taking J 
of a partner is not necessarily the transfe 
ting cf a portion of the right which is t} 
subject of the partnership. He quot» 
Karsan v. Gatlu Shiraji Patil (2). The 


(J) 127 Ind. Cas. 176; AI R 1930 Rang. 271, lr 
Rul. (1930) Rang, 352, | 
- (2) 87 B 820; 19 Ind, Cas. 442; 15 Bom. L R 227, 
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was a case in which the man who hada 
license under the Abkari Act took in a 
partner. The terms of the partnership 
were somewhat loose and merely provided 
for the parties selling liquor in partnership, 
both equally contributing to the capital 
and equally sharing the resulting profit or 
loss. There seems to have been no formal 
making over of the license by the licensee 
to his partner. Hormasji Motabhai v. 
Pestonji Dhanjibhai (3) is also referred to, 
but that was a case in which the terms 
of the license directly forbade the taking 
of a partner. A similar case is quoted, 


Radhey Shiam v. Mewa Lal (4). Here again ' 


a liquor licensee whose license could not 
be transferred took in a partner, but the 
terms of the partnership were not detailed. 
All that the partner appeared to have ob- 
tained was the right to share in the profits 
coupled with the right of paying part of 
the losses incurred in consideration of pay- 
ment of a sum of money, Another case 
which is somewhat to the point is Champsey 
Dossa v. Gordhandas Kessowji (5). In this 
case a man who had a license for the 
manufacture of salt, which cannot be sub- 
let or sold or alienated, admitted certain 
others in the: partnership’ to share in the 
profits of the business which was managed 
by the licensee himself, When it was con- 
tended that the partnership being illegal 
a suit for dissolution of that partnership 
would not lie, it was held that the partner- 
ship was not illegal because the admission 
of the partners could not be considered as 
a sub-letting or alienation of a part of the 
privileges unless there had been a docu- 
ment directly transferring to the partners, 
or attempting to transfer to the partners, 
a part of the right to manufacture or vend. 
The second part of this ruling appears to 
be distinctly apposite to the present case. 
The clause of the partnership agreement 
which I have already quoted, in my 
opinion, can be nothing else than a direct 
transfer to the partnership which was being 


formed of the electric undertaking. The- 


partnership deed was signed by all the 
parties including. Tan Moon San and was 
registered, and when a document of that 
nature contains a distinct statement that 
the buildings, machines, etc., and the license 
for electric lighting and registers, books 
and papers are to be the properties of the 
present partners, I can see no meaning to ba 

(3) 12 B 422, 

(4) 51 A 506; 116 Ind, Oas. 89; A I R 1929 All. 210 
(1929) A LJ 212; Ind Rul. (1929) All. 521. 

(5) 19 Bom; LR 381; 40.Ind, Gas. 805; AIR 1917 
Bom, 250, $ : 
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attached to this unless it be that by this. 
document the electric undertaking. as 4, 
whole ceased to be the property of Tan 
Moon San and possibly the original set of 
partners and became vested in the new 
partnership which was created by this part- 
nership deed. It. certainly appears tome 
that by this deed Tan Moon San transfer- 
red within the meaning of s. 9, Indian 
Electricity Act, at any rate, a part of the 
undertaking tothe new partnership which 
was a legal entity distinct from ‘himself 
and he did it without the previous consent 
in writing of the Local Government. 
consequence, under sub-cl. (3) of the section 
this agreement being an agreement relat- 
ing to the transaction of transferring an 
electric undertaking without the previous 
consent ia writing of the Local Government 
became void, that is to say, unenforceable 
by the Court. Mr. Ohari, however, argués 
the effect of the legal portion of the transfer. 
and he refers to ss. 24 and 57, Contract 
Act. So far as I can see s. 57 has no ap- 
plicability. This section refers to pérsons 
who promise, firstly, to do certain things 
which are legal, and secondly, under specifi- 
ed circumstances, to do certain other things 
which are illegal, but there are no speciied 
circumstances in this contract. The con+ 
tract is a single contract which has no 
contingent pars and under the Indian Hilec-. - 
trictly Act the contract is void, that is to 
say, isnot enforceable by.the Coart.. Bec- 
tion 24 says that: 

“Tf any part of a single consideration for one or 
more objects, or any oneor any part of anyones of 


several considerations for a single objact, is unlaw- 
ful, the agreement is void.” 


--Then in was argued that this is separ- 


able and that the transfer of the under- 
taking being void, the remainder of the 
agreement including the portion whereby 
the members of the partnership bound 
themselves to pay one-tenth of the profits 
to Tan Moon San and his heirs as long as 
the company existed was still enforceable, 
I am unable to accept this argument be- 
cause the transfer of the undertaking was 
a portion of the consideration whereby the 


‘other members of the partnership agreed 


to pay one-tenth of the profits to Tan Moon 
San and his heirs. Tne contract is- not 
divisible. It must stand or fall as a whole 
and being void as a whole it is unen force- 
able by the Court. With regard to the 
cross-objection about costs, the learned 
District Judge had directed the successful 
parties to pay the costs of the unsuccessful 
parties because in his opinion the firm 
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was morally liable on the agreement. These 
Courts are Courts of law and equity, not 
Courts of morals. 
the defendants had got some kind of an 
unfair advantage out of the plaintiffs, be- 
cause after Tan Moon San's death they 
-were not continuing to pay one-tenth of 
the profits to his heirs, it must be remem- 
bered that in the first place it was the 
partnership which had got to pay one-tenth 
.of the profits to Tan Moon San and his heirs 
and obviously this could not be done as the 
partnership came: to an end as soon és Tan 
Moon San died. Tan Moon San died, it 


would seem, about one year after the exe- ` 


cution of the agreement and his license 
came to an end when he died, but for the 
use of this license for one year and for Tan 
Moon San’s services, for one year, the learn- 
ed Judge seems to think that the remain- 
ing partners were mcrally liable to go on 
paying one-tenth of the profits in perpetuity. 
It appearsto me on this ground that there 
is no question of moral law in favour of 
the defendants. I think the best order io 
pass in this case is ihat each side should 
be ordered to bear its own costs throughout. 
I therefore vary the order of the lower 
Court toa slight extent. The suit will be 
dismissed and both parties will bear their 
own costs throughout. 
D. ; Order varied. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2159 cf 1934 
November 11, 1935 
BHIDE AND CURRIE, JJ. 
UJAGAR SINGH AND OTHERS—PLAINTITFS— 
: APPELLANTS 
as VETSUS 
Musammat DIYAL KAUR AND otaers— 
DEFENDANTS AND ANOTHER-~PLAINTIFE— 
RESPONDENTS 
Custom (Punjab)—Succession — Daughter—Kaler 
Jats—Daughter succeeds in preference to collaterals— 
Custom cannot be deduced by mere inference~Riwaj- 
l-am: 
Among Kaler Jais, a daughter succeeds to the 
father in preference to collaterals, 
. Custom cannot be deduced by mere inference and 
in the absence of any direct questions on the point, 
it would not be safe to make any presumption even 
on the basis of the riwaj-i-am. 


. S.C. A. from the decree of the Additional 
vee Judge, Amritear, dated August 31, 
1934. : . 
'. Mr. Mehr Chand, for the Appellants. 

Mr. Mehr Chand Mahajan, for tke Respon- 
dents. 

Bhide, J.—This second appeal arises out 
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“any force in this contention. 


16710 


of asuit by collaterals of the 7th degree to 
challenge an alienation made by a widow 
named Musammat Dial Kaur in favour of 
her daughter. The defence was that the 
property was non-ancestral and Musammat 
Kartar Kaur was entitled to succeed to it 
according to custom. The trial Court found 
the issue as to custom in favour of the 
daughter and dismissed the suit, and the 
decision was affirmed by the learned Dis- 
trict Judge on appeal. From this- decision 
the collaterals have preferred a second ap- 
peal on a certificate granted by the learned 
District Judge on the point of custom. 

It is common ground that the entry in the 
riwaj-i-am onthe point of custom involved 
in the case was in favour of the plaintiffs 
and the initial burden of proof was rightly 
laid on the defendants. The trial Court, 
after a consideration of the instances pro- 
duced in evidence and the authorities cited 
before it, came to the conclusion that the 
initial presumption raised by the riwaj-t-am 
had been rebutted. The learned District 
Judge, however, proceeded on a different 
line. He held that no representatives of the 
Kaler Sub-Division of the jat tribe, to which 
the parties ic the present case belcng, had 
been consulted at the time of the prepara- 
tion of the riwaj-i-am of 1914 cn ‘which 
the plaintiffs hed relied and that the entry 
could not, therefore, be taken to represent 
the custom of that particular sub-divisicn 
of the tribe. He further found that tLere 
were no instances on record relating to this 
particular sub-division, and consequently 
as there was no evidence relating to any 
special custom governing the parties, he 
applied the ‘general custom” as laid down 
in para. 23 of Rattigan’s Digest according 
to which a daughter would appear to be 
entitled to succeed to the property of her 
father as against collaterals of the 7th 
degree, whether the property is ancestral or 
otherwise, and affirmed the decision of the 
trial Court. 

The learned Counsel for tke appellants 


-has contended that the learned District 


Judge, in adopting the above reasoning, 
had virtually shifted the onus of proof to 
the plaintiffs, and as they had no opportu- 
nity to prcduce evidence on that basis the 
case should be remanded forre-trial. It 
was also pointed out that the learned Dis- 
trict Judge had given no finding on the 
question whether the property was ancestral 
or celf-acquired. After considering the facts 
cn the record, I do not think that there is 
Ib is true that 
tke learned District Judge has ignored the 
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viwaj-t-am inasmuch as it was, in his opi- 
nion, not applicable to Kaler Jats, but the’ 
initial onus having been placed on the de- 
fendants, it was open to them to show that 
the riwaj-i-am did not in fact apply to 
Kaler Jats and thus re-shift the onus to the 
plaintiffs. The plaintiffs, moreover, raised 


no objection in this respect in the District | 


Judge's Court, and although a copy of the’ 
judgment in Civil Appeal No. 1959 of 
1919 Thakur Singh v. Dhan Kaur (1) 
of this Court in support of the view 
taken by the learned District Judge was 
produced before him, they did not ask for 
any further opportunity to produce evidence. 
The point hasnot even been taken up in the 
grounds of appeal in this Court. Both the 
parties appear to have produced such evi- 
dence as they had on the point of custom 
and there seems to be no justification for 
ordering a fresh trial on the issue of custom 
at this stage. As regards the question whe- 
ther the property was self-acquired or 
ancestral, the learned District Judge has 
pointed out that the entry in the riwaj-i-am 
makes no distinction in this respect be- 
tween acquired and ancestral properties 
and consequently a finding on this question 
was not material so far as the entry in 
the riwaj-i-am was concerned. On the other 
hand, according to general custom, as stated 
in para. 23 of Rattigan’s Digest of Custo- 
mary Law on which the learned District 
Judge has based his decision, it would 
appear that the plaintiffs as collaterals of 
the 7th degree cannot succeed tothe prop- 
erty in dispute in the presence of a daugh- 
ter, whether the property is ancestral or 
self-acquired. 

The decision of the learned’ District 
Judge is fully supported by the judgment 
in Civil Appeal No. 1959 of 1919 [now re- 
ported as Thakur Singh v. Dhan Kaur (1)], 
which he has followed. The author of the 
Customary Law of the Amritsar District pre- 
pared in 1914 has stated in his Preface the 
various sub-divisions of the jat tribe, whose 
representatives were consulted in the course 
of the preparation ‘of the riwaj-i-am, and 
amongst them Kaler Jats are not included. 
The learned Counsel for the appellants con- 
ceded that the customs of all the sub: 
divisions of the jat tribe are not necessarily 
the same, and as no representatives of the 
Kaler Sub-Division were consulted, it cannot 
be assumed that the answers to question 
No. 60 and question No. 61 -would neces- 
sarily apply to. this sub-division or raise 


(1) 157 Ind. Oas. 114; AIR 1935 Lah. 408; 37 P L 
R225; 8 R L 92, Š 
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any presumpticn in plaintiff's favour. The 
case might have been different if the preface 
had not mentioned the sub-divisions whose 
representatives were consulted, for in that 
case it could have been argued that ihe 
presumption applied generally to the whole 
of the jat tribe and onus would then have 
been on the person belonging to any parti- 
cular sub-division of the tribe who alleged 
that a different custom governed ‘that sub- 
division. But as the various sub-divisions, 
whose representatives were consulted, are 
specifically mentioned in the Preface, the 
fact cannot be ignored. 

The learned Counsel for the appellants 
attempted to rely on the riwaj-i-am of 1885, 
though it was apparently not relied on in 
the Courts below. But a careful perusal of 
the question and answers in that riwaj-i-am 
shows that nodirect question as regards the 
succession of. daughters was put tothe re- 
Ppresentatives of tne tribes. The learned 
Counsel for the appellants wanted to infer 
from some of the answers that succession 
of daughters was not recognized in any 
circumstances by the Kaler Jats. But custom 
cannot be deduced by mere inference and 
in the absence of any direct questions on 
the point, it seems to me that it would not 
be safe to make any presumption in favour 
of the plaintiffs even on the basis of the 
rivaj-t-am of 1855. The position then is 
that neither the riwaj-i-am of 1865 nor that 
of 1914 helps the plaintiffs inasmuch as 
neither states the custom applicable to the 
Kaler Sub-Divisions of the jat tribe on the 
point nowatissue. The plaintiffs produced 
no instances. The oral evidence was 
worthless and their learned Counsel made 
no attempt to rely on it. Tne learned 
Counsel for the plaintiffs relied in the end 
on three rulings of this Court reported 
in Labh Singh v. Mango (2), Nadhan Singh 
v. Rajo (3) and Santa Singh v. Santi (4). 
These cases do not relate to Kaler Jats 
and were, moreover, decided merely on the 
basis of presumption of the riw2j-i-am. 
But this presumption, as already pointed 
out above, cannot help the plaintitts, who 
are Kaler Jats, 

The result is that the plaintiffs have 
failed to produce any evidence to estab- 
lish the custom relied upon by them. The 
respondents have produced a certain num- 


(2) 8 Lah, 281; 10) Ind. Cas. 921; A IR1927 Lah. 
41. 
(3) A I R 1925 Lah. 553; 85 Ini. Cas, 783; 1 Lah. 


Cas. 15, i 
(4) AIR 1933 Lah. -898; 144- Ind. Cas. -483; Ind. 


Rul, (1933) Lah, 480, 
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ber of instances and also relied on some 
reported cases, but these also do not re- 
late to Kaler Jats. There is therefore no 


direct evidence to establish the custom of 


Kaler Jats on the point at issue. Accerd- 
ing to s. 5, Punjab Laws Act, the Court 
has to ascertain the “custom governing 
the parties” and in the absence of such 
custom personal law will apply. The learn- 
ed Distict Judge following the case re- 
ported in Thakur Singh v. Dhan Kaur (1) 
nas applied the rule of “general custom” 
as stated in para. 23 of Rattigan’s Digest. 
With all deference to the learned Judges, 
who decided that case, I must say that 
I do not see why this was done. Para- 
graph 23 merely states a custom which 
has been found to govern in any tribes in 
this Province. It cannot raise any pre- 
sumption in this case of a particular'tribe 
in the absence of instances. It seems to 
ime that when ro rule of custom governing 
the parties to this case was held to be 
proved, the personal law of the parties, 
viz» Hindu Law, should have been appli- 
ed: cf. Dayaram v. Sahel Singh (5) and 
8. 5, Punjab Laws Act. It is not disputed 
that according to Hindu Law, plaintiffs 
cannot succeed. 

„It is, however, significant that both par- 
ties have produced instances-and relied 
on reported cases relating to cther sub- 
divisions of jats. If it were assumed from 
this fact that their customs are really not 
different from those of the majority of the 
sub-divisions of the jat tribe, whose answers 
are embodied in the riwaj-i-am of 1914, 
even then if seems to me that the evi- 
dence on the record is sufficient to rebut 
the presumption raised by the entry in the 
riwaj-i-am. As stated already, the plain- 
tiffs have no evidence of any value to 
support the entry in the riwaj-i-am and the 
‘three rulings relied upon by them were 
decided merely on the ‘basis of the pre- 
sumption raised by the riway-i-am, there 
being no other evidence to rebut the same. 
The respondents have been, on the other 
hand, able to produce instances, in which 
daughters have succeeded in spite of the 
opposition of collaterals. Thelearned Judge 
of the trial Court has discussed these 
‘instances Exs. D-A to D-F. It appears 


that in Ex. D-B, there were no collaterals . 


in existence while Ex. D-C was a case 
of a gift by amale proprietor and is thus 
not in point. But leaving out these two 
the others are clearly in favour of the 


respondents. The learned Co 
() 10 PR 1908; 81 PLR 1907, POF the 
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respondents has further cited the fcllowing 
cases relating to jats of the Amritsar 
district in which daughters were allowed to 
succeed in preference to collaterals, viz: 
Gurdit Singh v. Ishar Kaur (6) and Pir 
Bakhsh v. Ghulam Bibi (7), Thakur Singh 
v. Dhan Kaur (1) Narain Singh v. Basant 
Kaur (8) and Civil Appeal No. 1179 of 1833 
Jawala Singh v. Thakar Singh (9) recently 
decided on June 11, 1935. The last two 

cases were decided after a detailed dis- ` 
cussion of a number of instances produced 
by the parties. It seems remarkable that 
the collaterals have not been able to 
produce asingle instance to support their 
case. In the reported cases also the col- 
laterals seem to have been able to pro- 
duce little or no evidence to support the 
entry inthe riwaji-am. These factsseem 
to justify the remarks of the author of 
the .iwaj-i-am of 1914 appended io the 
answers to questions Nos. 60 and 61 to the 
effect that the answers do not represent 
the real custom prevailing in the Amritsar 
district correcily. 

In the present instance, the learned 
District Judge has given no finding on 
the question whether the land in suit is 
ancestral, but the trial Court has dis- 
cussed the relevant evidence and found 
in their favour and the reasons given by 
him in support of the finding appear to 
be sound. But apart from this, the plain- 
tiffs are remote collaterals of the seventh 
degree and even if the land were ances- 
tral, it would have- been for them to 
prove that collaterals of the -seventh 
degree are entitled to succeed in prefer- 
ence to a daughter, but they have failed 
to adduce any such evidence except the 
entry in the 7iwaj-i-am. For reasons given 
above, I would hold that even if the 
riuaj-i-am were held to create some pre- 
sumptin in favour of the plaintiffs in this 
case, that presumption is sufficiently re- 
butted by the evidence relied on by the 
defendants. I would accordingly affirm 
the decree of ‘the learned District Judge 
and dismiss the appeal with costs. 

Currie, J.—I agree. 
“oN Appeal dismissed. 

(6) 3 Lah, 257; 68 Ind. Cas. 551; AIR 1922 Lah 


2 
(7) 9 Tah, 352; 107 Ind, Cas. 280; AI R 1928 Lah. 


305; 29 P L R 475. 

(8) AI R 1935 Lah, 419; 158 Ind. Cas 976; 37 P L 
R 229; 8R L 330. š 

(9) 162 Ind. Cas. 934: A I R 1936 Lah. 3888 R L 
974. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 257 of 1938 
February 21, 1936 
D. N. MITTER AND PATTERSON, JJ. 
BHUPATI NATH CHAKRAVARTY— 
PLAINTIFF —APPELLANT 
versus 


BASANTA KUMARI DEVI—DEFENDANT 


AND ANOTHER— RESPONDENTS 

Stamp Act (II of 1899), ss. 36, 2 (24), 61—Documené 
once admitted cannot be rejected for want of proper 
stamp—‘Setilement’, meaning of—Court, if can de- 
clare proper duty and penalty—Deed—Construction 
—Substance to-be looked into—Rights vesting in idol 
—Idol, if a trustee—Hindu Law—Adoption—Status 
of adopted son, if altered by subsequent deed by 
adoptive father—Maintenance—Adult son, if entitled 
to maintenance. 4 

Section 36, Stamp Act, being mandatory, once a 
document has gone in under the provisions of s. 36, 
it is nct permissible to the Court at any subsequent 
stage of the suit or proceeding to reject it from evi- 
dence, whether it has been rightly or wrongly ad- 
mitted. Nirode Basini v. Sital Chandra (i), Biswa 
Nath Bhattacharjee v. Govinda Chandra Das (2) and 
Rung Lal Kaloo Ram v. Kedar Nath Kesriwal (3), 
followed. [p. 715, col. 1.] 

Under s. 6l, Stamp Act, the Court has to make a 
declaration as to the amount of the duty payable as 
also|the penalty. [p. 717, col. 2.] 

The word “settlement” as it is generally under- 
stocd really refers to a disposition of successive 
interests in immovable property and is generally 
couched in the form of a trust and jt is such a 
settlement which is in the nature of disposition of 
property movable or inmovable either in considera- 
tion of marriage or for one or more of the objects 
specified, namely, religion, charity, or provision for 
family, dependents or others, that is contemplated 
by cl. 21, s. 2, Stamp Act. [p. 716, col. 2.1 

In order to construe the legal effect of any parti- 
cular instrument it is not the description at the 
head of the document which ought to be the con- 
trolling factor, but it is the substance of the docu- 
liad ra not the form which is to be looked into, 
ibid. : 

Where the rights of the executants of a deed 
become extinguished and get vested in an idol, the 
idol is not a trustee but the property becomes the 
idol’s property. Prasonno Kumar Debya v. Golab 
Chand Baboo (4) and Jagadhindra Nath Roy v. 
reer Kumari Debi (5), referred to. [p. 716, cols. 
1&2. 

When a person is given in adoption, he is trans- 
ferred to the adoptive family and the adoptive 
father cannot, by any subsequent instrument, alter 
his status. [p. 714, col. 1] 

An adult son is not entitled to any maintenence. 
Even temporary illness or disorder does not give 
rise to the obligation. [p. 719, col. 1.] 


CO. A. from original decree of the Sub- 
Judge, Nadia, dated July 31, 1933. 


Messrs. Bansori Lal Sarkar, Kali Pada 
Chakravarty and Bijan Kumar Mukherji for 
the Collector, Nadia, for the Appellant. 


Messrs. D. N. Bagchi, Nilmoni Goswami 
an Jitendra Nath Bagchi, for the Respon- 
ents, 
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D. N. Mitter, J—This is an appeal by 
the plaintilf whose suit has been dismissed 
by the Subordinate Judge of Nadia by 
his decision dated July 31, 1933. The 
case made ïn ‘the plaint. is that after the 
death of the plaintiff's father he was given 
in adoption by his mother Bagala Sundari 
Debito the husband of the defendant Ba- 
santa Kumari, a getleman of the name of 
Kshetra Nath Chakravarti, in July 1926. 
Kshetra Nath died on November 16, 1928. 
At the time when plaintiff was given, in 
adoption his age, it isstated, was nine years. 
It is alleged that he was ill-treated by his 
adoptive mother, the defendant Basanta 
Kumari and his mother took him back and 
thereafter Kshetra Nath executed a deed 
cancelling the adoption. ‘This deed is 
dated April 23, 1927. Shortly ‘after, both 
Kshetra and Basanta Kumari executed a 
deed which is termed as a deed of settle- 
ment, giving all the properties to certain an- 
cestral deities and for the performance of 
Durga and Lakshmi pujas. 


The case, which the plaintiff makes is 
that the deed of cancellation cf the adop- 
tion cannot be sustained in law, and it 
does not affect his rights which is based 
on the status of en adopted son. It is al- 
leged that the deed of settlement in favour 
of the deities is inoperative, because un- 
due influence was exercised on Kshetra and 
further because the deed was not acted 
upon. It is also saidthat Kshetra could not 
by the deed of settlement, lay down a line 
of succession of shebaitship contrary to the 
Hindu law after Jitendra Nath Chakravarty 
who was oneof his agnatic relations and 
wouid be the shebait after the death of 
both Kshetra Nath and Basanta Kumari. 
It was further stated that the document 
which created the debutter was insufiici- 
ently stamped and that the said document 
could not be admitted in evidence so as to 
affect the rights of the plaintiff without 
payment of the proper stamp duty and the 
penalty. We will have to revert to this 
question about the admissibility of this 
document later. The defences to the suit 
were that the document of cancellation 
was a valid document, and thatthe deed 


.of settlementin favour of the deities was 


valid. Onthese pleadings several issues 
„were framed. The issues are printed at 
p. 13, part 1 of the paper-book. With 
regard toissue No. 2 as to whether the 
plaintiff was the validly adopted son of the 
deceased Kshetra Nath Chakravarty the 
finding of the Subordinate Judge is in 


Yå 


favour of the plaintif, Issue No. 4 is to the 
following effect : 

“Are the deed of cancelment dated Baisakh 10 
1334 B. S. (April 23, 1927,) and the deed of gift and 
settlement dated Baisakh 21, 1934, B B. (May 4, 1927) 
valid and operative documents? Were they or any 
of them executed under undue influence and coercion? 
Has any valid right by the deeds vested in the deity 
Sridhar Thakur and others by right of the said deed- 
of Baisakh 21, 1384, B. S. May 4, 1927) 2” 


Issue No. 5 runs thus: 


` “Oan the plaintiff claim any maintenance from 
the estate of the deceased Khetra Nath Ohakra- 
varti?” 

Issue No. 6 was to ihe effect: 

“Were the immovable properties mentioned in 
items Nos. 1, 13, 24, 30 to 38, 82 to 98 and 200 and 
the debt mentioned in item No. 12 of the plaint 
schedule, the stridhan property of defendant No. 1.” 


, These issues arose for -decision. With 
regard to issue No. 4 although’ there is no 
distinct finding on it yet the Subordinate 
Judge evidently proceeds on the view that 
the deed of cancelment of the adoption 
cannottake effect. So far cs this point is 
concerned, there is no question that the 
plaintiff having once been given in adop- 
tion, has been transferred to the adoptive 
family and has got the status of an ad- 
opted son. The question was not a question 
of contract so that it could be rescinded by 
a subsequent deed. The adoptive father 
could not by any subsequent instrument 
alter the status that had been conferred 
onthe plaintiff asan adopted son. This 
position has not - been challenged on 
behalf of the respondents in this case and 
nothing more need be said about it. With 
regard tothe deed of gift or settlement 
dated May 4, 1927, the finding of the Sub- 
ordinate Judge is that this was not execut- 
ed under undue influenze or coercion and 
that a valid right had been created by the 
deed in favour ofthe deity Sridhar Jieu 
Thakur and others by the said deed. With 
regard to the issue relating to mainten- 
ance, the Subordinate Judge has come to 
the conclusion that as the plaintiff has 
attained majority and no authority has been 
shown -to him that under the Hindu Law an 
adult is entitled to maintenance or that 
his rights with regard to maintenance can- 
not be affected by any provision either in 
‘a will or a deed, the plaintiff's claim for 
maintenance must fail. There has been no 
controversy. before us with regard to the 
finding on issue No. 6 and the decision 
which we will give will proceed on the 
-agsumption that the deed of settlement to 
which we will refer in detail hereafter 
-covers all the properties that are the 
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subject-matter of the present suit. Ht may 
be stated here tbat one ofthe prayers in 
the plaint whichseems to usto be in the 
alternative was that ifthe properties left 
by Kshetra Nath Chakravarty be held to 
have been affected by the settlement deed, 
it may be declared that the plaintiff is the 
succeeding shebait after the death of 
Kshetra Nath and is entitled to the man- 
agement of the debutter properties. The 
Subordinate Judge has after taking evid- 
ence andafter arriving at his decision 
on the various issues which were just in- 
dicated, dismissed this claim of the plaintiff 
with costs. In the first prayer in the 
plaint the plaintiff asked for the followin 
relief (Ka) : 

“That it may be declared that the plaintiff is the 


validly adopted son of the late Kshetra Nath Ohak- 
ravarti and his sole heir according to law.” 


As has already been stated, the Subor- 
dinate Judge has found in favour of the 
plaintiff on the question of the validity of 
the adoption. It is against the decree of 
dismissal of the plaintiff's suit that the 
present appeal has been brought and it 
seems to us at the outset that the plaintiff's 
entire suit should not hive been dismissed 
seeing that the Subordinate Judge has 
come to the conclusion that the plaintiff 
is a validly adopted son and, consequently 
the heir of Kshetra Nath Chakravarty ac- 
cording to the Hindu Law. This finding 
has not been questioned before us on behalf 
of the respondent end we think that the 
plaintiff's prayer Ka should have been 
granted and the declaration sought for 
made. The principal ground on which 
this appeal has been rested is that the 
Subordinate Judge should not have admitt- 
ed the deed of settlement dated May 4, 1927, 
as it was not properly stamped and as the 
stamp duty and penalty ordered by the Sub- 
ordinate Judge had not been paid and it is 
said that if this document is excluded 
from evidence plaintiff's suit with reference 
to the prayer about awarding khas 
possession of the properties claimed should 
have been granted. The controversy has 
therefore turned mainly on the question 
as to whether this document was properly 
admitted in evidence. In connection with 
this it is to be noticed that as appears 
from a portion of the record, which por- 
tion does not seem to have been printed; 
that this document which has been marked 
as Ex. A (see p. 6, part 2 of the paper-book) . 
was admitted without obj:etion: and after 
the said document had been admitted, it 
appears that the attention of the Subordi- 


1937 


Date Judge was drawn to the insufficiency 
of the stamp leviable on this document, 
and the Subordiuate Judge passed an 
order on: July 27, 1933, to the’ following’ 
effect: ` ; - ~ 

‘Heard Pleaders for both sides. Defendants’. 
Ex, A isimpcunded and defendant No.1 is directed 
to deposit Rs. 551-12-0 as stamp duty and Its. 5,517-8-0 
as penalty by to-morrow.” | ` 


` On the next day namely July 28, 
defendant No. 1 putin a petition stating the 
impossibility on her part to deposit the 
stamp duty and penalty within so short a 
time and that petition was directed to be 
kept on the record (see p. 3, part 10f the 
paper-book, Order No. 115). But if seems 


that this deficit stamp duty and the 
penalty were never realised from the 
defendant No. 1, Basanta Kumari. It is 


argued for the appellant that in those 
circumstances this document should have 
Deen excluded from evidence, and ifthe 
document was so excluded, the defence of 
defendant Ne. 1 which is based on this 
should not have been given effect to. We 
will have to deal with the question as to 
what the proper stamp duty on this docu- 
ment should be and for that purpese we 
have heard the learned Junior Government 
Pleader; Dr. Mukerji. But on the question 
as to whether by reason of deficit stamp 
and the penalty not having been put in 
the document should not have been admit- 
ted in evidence, we are of cpinion that 
s. 36, Stamp Act, prevents us from acced- 
ing to the contention ofthe appellant. The 
decument was rightly or wrongly, admit- 
ted by the Subcrdinate Judge in evidence 
and, once the document has gone in 
under the provisions of s. 36, it is not 
permissible to the Court at any subse- 
quent stage of the suit or proceeding to 
reject thisidocument from evidence, s. 36 
runs as follows : 

“When an instrument has been admitted in 
evidence, such admissicn shall not, except as 
provided in s 61, be called in question at any 
stage of the same suit or proceeding on the 


ground that the instrument hag not been duly 
stamped.’ 


Section 36 is, in its | nature, mandatory 
and applies also to the Court of Appeal. 
The question has been considered in a 
number of cases in this Court and it has 
been held that it does not matter whether 
the document was rightly or wrongly admit- 
ied, but ifonce it is admitted ib is not 
permissible to the Court whether it is a 
Court of Appeal or revision or the trial 
Court to reject it from evidence. In a re- 
cent decision of this Court Sir George 
Rankin, C. J, as hethen was,and Mr. CO. C. 
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Ghose, J., said this: 2 | 
_ “On the merits ‘of the appeal, it appears to me 
thats, 36, Stamp Act, makes it reasonably clear 
fhat the instrument having once been admitted in, 
evidencé is not to be ċalled in question at any stage, 
òf the same suit. The Special Judge has seen this 
section but has sought. to avoid the consequence 
of it by: taking notice of an affidavit in which it is, 
said that the tenure-holders did object when the 
document was- tendered and that there was a 
discussion a8 to its admissibility. The learned 
Judge has entirely failed to see that under s. 36 
jt matters nothing whether if was wrongly ad- 
mitted .or rightly admitted cr admitted without, 
objection or after hearing or without hearing such 
objection, These stamp matters are really no 
concern of the parties and if the objection was 
taken atthe time when the record was made up 
by the trial Court, there it might be rejected ; if 
not, the matter stopped there.” op: z 
_ Seethecase in Nirode Basini v. Sital, 
Chandra (1). This is in accordance with a 
long line of decisions, Thesame view was 
taken in an’ earlier decision of this Court 
in BiswaNath Bhattacharjee v. Govinda 
Chandra Das (2). In that case Chitty and 
Panton, JJ., said this. | h . 
` “But, as he (the Subordinate Judge) admitted 
the document in evidence that admission, except 
as is provided for bys. 61 which does not affect 
the liability of the defendant. cannot be called 
in question in this cuit.’ See p. 311* of the said re- 
port. : , 

Tre suit before him was based upon a bill 
of excuange which was insufficiently stamp- 
ed. Ina matter which came in appeal from 
the Original Side of this Ccurt Sir 
Lancelot Sanderson, O. J., as he then was, 
after citing the provisions of s. 36 obser- 
ved as fellows: i 

“The provisions of s. 61 are not material to the 
question which arises in this case. Tho submis: 
sion was, in my judgment, admitted in evidence. 
by the atbitrators, and having been admitted in, 
evidence by the arbitrators, ib was not open to either 
of the parties to call in question such admis- 
sion in the arbitration proceedings on the 
ground that the submission had not been duly 
stamped. The award, therefore, which was made upon 
the submission was in. my judgment a valid award.” 

See Rung Lal Kaloo Ramv. Kedar Nath 
Kesriwal (3), at p. 5187. In the same case, 
Richardson, J., who delivered a separate 
judgment uses the following language 
after quoting the provisions of ss. 35 
and 36: ; f 

“Under that provision if any penally is to be 
exacted, it can only be exacted under s. 61. The. 
revenue is then protected, so far as it is protected, . 
by that section.. In my opinion once An instrument. 
is admitted in evidence in any proceeding, 

Q) 51 CL J 569; 128 Ind. Oas. 187; A I R 1930 Cal. . 
577. 

(2) 29 CL J 305; 51 Ind. Cas. 88; A IR 1919 Cal. 
235; 23 O W N 534, 

(3) 27 O WN 513; AIR 1921 Cal. 613; 77 Ind. Cas, - 
£45. 8 : 


*Page of 290, L. J.—|#d.] 
{Page of 27 C. W.N—[Hd]. - - -~ 
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either under s. 35 or under s. 36, it is available 
in that proceeding for all purposes as if it had 
been properly stamped from the outset. The pro- 
ceeding will go through to a valid termination and 
cannot afterwards be challenged for want of juris- 
diction merely by reason of non-compliance with 
the Stamp Act, 

Section 36 would be entirely nullified if on the 
conclusion of the proceeding in which the instru- 
ment is admitted, the proceeding could be set 
aside by a separate proceeding initiated by one 
of the parties on the sole ground that the 
person having authority to receive evidence had 
admitted or acted upon an unstamped- or insuffi- 
ciently stamped instrument. (See p. 520* of the 
said report).” 

It seems to us therefore on a plain 
reading ofthe language of the statute as 
contained ins. 36 as also on the authorities 
to which we have just referred, that the 
contention ofthe appellant that this docu- 
ment cannow be excluded from evidence 
must fail, and we will proceed tọ determine 
this case on the footing that this document 
in question is properly before the Court. 

It now remains to consider the question 
relating to the stamp objection: the question 
is as to what the proper stamp is which 
should have been put on this document for 
the purpose of s. 61. The learned Junior 
Government Pleader was heard on this 
question as Wellas Mr. D. N. Bagchi who 
appears for the respondent, who has filed 
this instrument. It is contended on behalf 
of the respondent that this is really in the 
nature of a trust deed. We have no hesit- 
ation in rejecting this contention, for ona 
plain reading of the deed it appears to us 
that it isadeed of gift in favour of cer- 
tain idols-some of whom are in existence 
at any rate. It is conceded that Sridhar 
Jieu was a family idol which had been 
established long before the date of this 
instrument. The material passage of the 
document is to be found at p. 8, line about 
line 16, part 2 of the paper-bock. It 
is in these terms: 

“We after much consideration, in sound health, in 
good faith „f our own free will, and without being 
requested by others, dedicate all the properties men- 
tioned inthe schedule below to Sri Sri Iswar Durga- 
mata Thakurani, Sri Sri Iswar Jagadhatrimata, Sri 
Sri’ Iswar Sridhar Jieu, Sri Sri Iswar Lakshmi- 
mata and Sri Sri Iswar Saraswatimata, etc. and 
execute this Arpannama (deed of endowment) and 
agres that whatever right, title, interest and posses- 
sion we had in the properties of the under-mentioned 
Schedule become totally extinguished from this day 
and the aforesaid deities completely become the 
Maliksh of the Schedule properties from to-day.” 

There can be no doubt that the rights of 
the executants Kshetra and Basanta, 
Kumari, his wife, tothe proper:ies mention- 
ed in the schedule to this instrument 
became extinguished and that right vested 

*Page of 270, W. NAH] 
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in thsidol. The idol cannot be regarded 
as atrustee in respect of the property in 
which by the terms of the instrument the 
complete right had vested in the said idol. 
It is difficult to spell out of this docu- 
ment any idea of trust in favour of the 
idols. The property is the idol’s property 
although we are not unmindful of the 
fact that the idol holds property in the 
ideal sense. This was pointed out by their 
Lordships of the Judicial Committee both in 
Prosonno Kumari Debya v. Golab Chand 
Baboo (4), and Jagadindra Nath Roy v. 
Hemanta Kumari Debi (5). The question 
of trust, therefore, is out of the way. 

Then we are asked by the respondent to 
construe this deed as a deed of settlement 
within the meaning of s. 2, cl. 24, Stamp 
Act. This, no doubt, isa somewhat difficult 
question. Settlement as delined in the said 
clause ofs. 2 means 

“any non-testamentary disposition, in writing, of 
movable or immovable property made [we will omit 


els. (a) and (b) which are not material], (c) for any 
religious or charitable purpose; 


and it is said that the document is head- 
ed as adeed of settlement. But in order 
to construe the legal effect of any particular 
instrument it isnotthe description at the 
head of the document which ought to be 
the controlling factor, but it is the sub- - 
stance of the document and not the form 
which is to be looked into. It is argued 
for the respondent that “settlement” as 
defined attracts the provisions of the 
particular instrument, Ex. A, as itis a non- 
testamentary disposition of movable and 
immovable property for religious or charit- 
able purposes. The word “settlement” as it 
is generally understood really refers-to a 
disposition of successive interests in immov- 
able property andis generally couched in 
the form of a trust and it is such a 
settlement which is in the nature of disposi- 
tion of propsrty movable or immovable 
either in consideration of marriage or for 
one or more of the objects , specified 
namely, religion, charity, or provision for 
family, dependents or others that in our 
opinion is contemplated by cl. 24. It is 
these objects which attract the benefit of 
a duty halfthat of a gift or of a convey- 
ance. Weare pressed by the respondents 
to take the view that this was really nota 
case ofa gift to an idol, but thatit was a 
trust in favour of an idol and that evenlif 
it was not a trust, it serves as a document 

(4) 2 I A 145; 4 B L R450; 3 Sar. 449; 23 W R 253; 
3 Suther 102 (P C). 

(5) 32 O 129; 31I A 703; € Sar. 698; 6 Bom LR 
765; 1 A L J 585; 8 O W N 809 (P 0), 
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“which certainly comes within the definiticfi 
of “settlement” as given in s. 24. The 
word “settlement” has been defined in the 
Specific Relief Act as follows: 

“Settlement means any instrument (other 
than a will or codicil as defined by the Succes- 
sion Act) whereby the destination or devolu- 
tion of successive interests in movable or immovable 
property is disposed of or is agreed to be disposed 
of: (See s. 3 of that Act).” ` 


It seems to us that underlying the idea of 
settlement there is the notion or conception 
of trust. It is difficult to say that when a 
gift is made to an idol, the idol is to be re- 
garded as a irustee although the deed says 
that; the particular idol or idols are to be 
the Maliks of the property dealt with by 
the said instrument. On this part of the 
case it has further been pointed out that 
there can be no gift to an idol, for accord- 
ing to the definition of gift under ss. ]22 
and 123, Transfer of Property Act, a gift 
must be in favour of a living person and, an 
idol not being a living person, it cannot be 
regarded as a gift. ‘The question as to whe- 
ther there can be gift to an idol was con- 
sidered by a.Full Bench of this Court in 
Bhupati Nath Smrititiztha v. Ram Lal 
Maitra (fi). and Asutosh Mookerjee, J., who 


delivered one of the judgments in that case- 


summarizes his conclusions at p. 161* of the 
report. The first conclusion is: 

“The view that no valid dedication cf property 
can be made by a will to a deity, the image of which 
is not in existence at the time of death of the testator, 
is based upon a double fiction, namely, first that a 
Hindu deity is for all purposes a juridical person, 
and secondly, that a dedication to the deity has 
the same characteristics and is subject to the same 
restrictions as a gift to a human being. The first 
of these propositions ie too broadly stated, and the 
second is inconsistent with the first principles of 
Hindu jurisprudence.” ; 

The learned Judge seems to be of opinion 
that a gift to a deity is not hedged in by 
the same limitations and is not subject to 
the same restriction as a gifttoa human 
being or living person. The learned Judge 
then. observes thus: : 

“The Hindu Law recognises dedications for tha 
establishment of the image of a deity and for the 
maintenance and worship thereof." ‘ i 

“We do not ignore the fact that it is pos- 
sible to make a gift for a religious and 
charitable purpose by appointing trustees 
and by not making a gift as toan idol or 
idols as in the present case. It appears 
that in the Madras High Court the ques- 
tion was raised by a Full Bench of that 
Court as to how far there can be gift to 
an existing idol within the meaning of the 
N 9 37 O 128; 3 Ind, Cas, 642; 10 O L J 355; 14 O W 
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Transfer of Property Act: see the case jn 
Narasimha Swami v. Venkatalingum (T) 
and there is an interesting discussion with 
regard to the provisions of s. 123 about 
gifts to an idol ia the judgment of Kumar- 
swami Sastri, J. at p. 695*. It seems that this 
question was mooted, but was nct finally 
decided. The learned Judge used the fob 
lowing language: 
“ “It has been argued for the respondent that an 
idol is in law recognized to be a juristic person 
capable of holding property and it must be held 
that a gift to an idolis a gift to a living person. 
A juristic person is not necessarily a living person 
and the fact that for some purpose the law by a 
fiction invests non-animate bodies with the rights 
of persons would not make juristic persons living 
persons for all purposes. lt is unnecessary to pur- 
sue this point further as the document ig not a 
gift to an idol, but to Sri Kothandorama Moorthy, 
the Almighty, and by no stretch of imagination, 
legal or otherwise, can it be said that the Almighy 
isa living person within the meaning of the Trans- 
fer of Property Act.” |. h 

There the dispositicn was in favour of the 
Almighty. Besides, it seems to us thal the 
view taken by the Madras High Court was 
in conflict with tke view taken in this Court 
inthe Full Bench case in Bhupati Nath 
Smrititirtha v. Ram Lal Maitra (6). We 
have, therefore, no dcubt, having given cur 
anxious consideration to ths matter ihat 
there, was a gift of properties comprised 
in Ex. A in favour cfthe idols mentioned 
there and if so, tke proper duly payable 
under Art. 33, Stamp Act, would be tke 
same duty ason a conveyance for a con- 
sideration equal to the value of the property 
as set forth in such instrument. [t seems 
to us that the Subordinate Judge is right 
when he holds that the deficit duty is. 
Rs. 551-12-0. 


Tt now remains to consider the penalty 


which is to be paid on this instrument. 


Under s. 61, Stamp Act, the Court has to ` 


make a declaration as to the amount of the 
duty payable as also the penalty. It has 
been strenuously contended before us by 
the learned Advocate for the respondent 
that having regard to the provisions of 
s. 61 (2) tue Court can only declare what 
the proper duty is. It has no right to de- 
termine the penalty. It ‘becomes necessary 
therefore to consider the express provisions 
of the statute. Section 61 (1) runs as fol- 
lows: . 
“When any Court in the exercise of its civil or 
revenue jurisdiction: or any Criminal Court in 
any proceeding under Chap. XII or Chap. XXXVI, 
Orminal Procedure Code, 1698, makes any order 
admitting any instrument in evidence as duly stamp. 
(7) 50 M 687; 103 Ind. Cas: 302; A I R 1927 Mad, 
636; 53 M L J 203; (1927) M W N 269; 25 L W 806, . 
“¥Page of 00 M=[Hdj- a 
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ed or as not requiring a stamp, or upon payment of 
duty and a penalty under s. 33, the Court to which 
appeals lie from or references are mada by, 
such first mentioned Court may, of its own 
motion, or onthe application of the Collector, take 
such order into consideration” 

Section 61 (2) is in these terms : 
: “If such Court after such consideration, is of 
opinion that such instrument should not have been 
admitted inevidence without the payment of duty 
and penalty under s. 35, or without the payment of a 
higher duty and penalty than those paid, it may 
record a declaration to that effect, and determine 
the amount of duty with which such instrument is 
chargeable, and may require any person in whose 
possession or power such instrument then is, to 
produce thesame, and may impound the same when 
produced,” 

` Then there is the proviso to cl. (4) to the 
following effect : Provided that (a) no such 
prosecution shall be instituted where the 
amount (including duty and penalty) which, 
according to the determination of such 
Court, was payable in respect of the instru- 
ment under s. 35, is paid to the Collector, 
unless he thinks that the offence was com- 
mitted with an intention of evading pay- 
ment of the proper duty. The word 
“amount” is qualified by the bracketed 
words “including duty and penalty,’ that 
is to be determined by the Court which is 
dealing with the matter for the purpose of 
s.61. It is argued that in cl. (2) nothing is 
said with regard to the declaration about 
the higher duty and penalty. Clause (2) 
has to be read along with the proviso to 
cl. (4) which says in clear language that 
the determination by the Court must be of 
both the duty and the penalty. It is said 
that’ the question of penalty is a matter 
within the discretion of the Oollector under 
s. 40. It is to be noticed that the Collector's 
decision as to penalty is not final and is 
liable to be called in question or challenged 
by the Court of Appeal or revision. So itis 
necessary that this Court should declare 
not only what the duty is, but also the 
penalty and we think that the penalty 
having regard to the ‘provisions of s. 35 (a) 
should be ten times the amount of proper 
duty or a portion thereof. Section 35 (a) 
runs as follows: 

aan Na aas in the case of an instrument insufficiently 
stamped, of the amount’ required to make up such 
duty, together with a penalty of five rupees, 
or, when ten times the amount of the proper 
duty or deficient portion thereof exceeds five 


ortion.” - 
ý We have no option having regard to the 
proviso but to hold that the penalty is ten 
times Rs. 551-12-0, namely, Rs. 5,517-8-0. 
Tt must be distinctly understood that we are 
simply making this declaration as is re- 
quired by s. 61, Stamp Act, and the intima- 
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tion of this declaration should besenttothe . 
Collector of Nadia along with a copy of this. 
jddgment. It has been conceded before us ` 
that after having admitted the document in 
evidence, the Subordinate Judge was 
wrong in impounding the document and 
directing the defendant to deposit 
Rs. 551-12-0 as stamp duty and Rs. 5,517-8-0, 
as penalty by July 28. It has been conceded 
by Dr. Mukherji, who appears for the 
Government that this wes an irregular order 
and, as we have already stated, once having 
admitted the document, it was not open to 
the Subordinate Judge to make that order. 
It is, however, open to us now to say that 
this document is to be impounded and it 
must be sent to the Collector of Nadia for 
that purpose. 

We now proceed to consider the merits of 
the appeal. For the appellant, as already 
indicated, it has been argued that this 
deed, Ex. A, was never acted upon, and 
this document was, after all, an illusory 
document created with the object of 
depriving the adopted son of his just rights. 
The appellant, however, is in a difficulty. 
It appears that the lady Basanta Kumari 
has been examined in this case, and in her 
examination, as appears from the record 
(unfortunately this document has not been 
printed), she states clearly that debsheba 
was being carried on inthe manner men- 
tioned in Ex. A, and that realisations and 
collections were being made and are 
applied for purposes ofthe puja. Wedo 
not see any reason why we should discredit 
her statement. She alsostated that there 
are books which would corroborate her 
statement. Itis argued for the appellant 
that these books have not been produced. 
The answer'to that is that the appellants 
did nob pursue their cross-examination with 
reference to these books after the lady 
stated that though she had the books in her 
Possession she was never asked to produce 
them before the Court. - 

It has next been argued that as no 
mutation was effected during the life- 
time of Kshetra recording the name of 
the deity as proprietor the document 
must be taken to be unreal. The answer 
to that contention is that Kshetra did 


rupees, of a sum equal to ten times such duty or. not live very long after the execution of 


this document. A number of supervisors 
were appointed tocheck the work of the 
shebaits and the whole object was that 
these: properties should be given to the 
idol and sollections made for debsheba and 
other purposes. The mere fact that there. 


- has been no. mutation does not show the 


393) 
unreality of thetransaction. It is not said 
that either of the executants was involved 
in debt. Ib seems to be an absolute de- 
dication of the strictest kind in favour 
of the idols, and more cogent evidence 
should have been forthcoming if the appel- 
lant wanted to establish that this was an 
illusory document and the income of the 
property was not being strictly applied to 
debsheba purposes. On the statement of 
defendant No. 1 the Subordinate Judge 
was Tight in ccming to the conclusion 
that the deed was being acted upon. It is 
important to notice in this connection that 
the real ground on which this deed was 
attacked was undue influence and ccercion, 
of which there is no vestige of evidence, 
This ground must therefore fail. 

The next ground taken is that in any 
event the Court should have granted a 
decree for maintenance to the plaintiff, 
nemely, the adopted son, and that it was 
not open to Kshetra or his wife to deprive 
the plaintiff of the maintenance which he 
was entitled to under the Hindu Law. It 
has been ccnotended that under tke Hindu 
Law, an adult scn is not entitled to main- 
tenance, and our atlenticn has been drawn 


to a passage referred to in the well-known: 


treatise on Hindu Law by the distinguished 
Hindu Jawyer, Mr. Gopal Chandra Sarkar 
Sastri which has been revised by his con 
Mr. Rishindra Nath Sarkar, an Advocate of 
this Oourt. At p. 685, the learned author 
says this: 

“In the Bengal school, however, a doubt may 
be raised as to the right of an adult son and 
consequently of his wife or widow and daughter. 
But it should be remembered that the Hindu 
Law makes provisions for the maintenance of even 
an illegitimate son.” 

‘The right of maintenance under the 
Hindu Law is founded on certain texts, one 
of which is that of Manu: . 

“Vridhow cha Matapitaron Sadhvi 
Bharya Sutah Shishoo, ji 
Apya Karya Shatam Kritwa Bhar- 
_ , tawya Manurabravweet” 
which translated means: 

“It is declared by Manu that the aged mother 
and father, the chaste wife, and an infant child, 
must be maintained even by doing a hundred 
misdeeds.” i . 

Manu cited in the Mitakshara while 
dealing with gifts. The qualifying words 
in regard to the issues of a man are “in- 
fant. child.’ In view of this text of 


Manu, it is difficult to say that an adult ' 


son is entitled to any maintenance. Asa 
matter of fact so far back as 1869, the 
eminent Judge, the late Dwarka Nath 
Mitter, J. laid down the following pro- 
position; - . 


+ 
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“We find no authority either in the Hindu Law 
or in the Jain Shastras to support the position 
that a father is obliged to support a grown-up 
son. It is alleged that the plaintiff was labouring 
under illness, and he is, therefore, entitled in 
justice and in equity to receive maintenance from 
his father, notwithstanding that he has arrived at 
majority. But illness was never made the ground 
of.the plaintiff's action, and even if it had been, 
we do not see any reason why a temporary dis- 
order of the stomach should render ii obligatory 
on the defendant to support the plaintiff, when 
no such obligation exists inlaw: See Prem Chand 
Pepara v. Hoolas Chand Pepara (8). 

That also seems to be the irend of the 
view taken in the other schools of Hindu 
Law. So this ground regarding the right 
of the plaintiff to maintenance must fail. 
It is next contended that the lower Court 
should have determined in this suit the 
righs of the plaintiff tothe shebaitship as 


prayed for in relief Gha(p,8, part | of. 


tke paper-bock) of the plaint. Before us 
the argument has taken this shape. It 
is said: that in the recent Full Bench 
decision of this Courtin Manohar Mukerji 
v. Bhupendra Nath Mukerji (9), this Court 
has held that even with regard to stebatt- 
ship, the course of succession must not be 
one opposed to Hindu Law; and tke prin- 
ciple in Jatindra Mokan Tagure v.Ganendra 
Mohan (10), which applies to seculer pro- 
perty must also apply to the skebatt; and 
it is said that the line of devolution after 
defendant No. 1 and Jatindra Nath Chakra- 
varti, who has also been appointed she- 
bait, is contrary to Hindu Law. There- 
fore, the adopted son asheir would come 
in as shebait after them. With regard 
to this prayer it seems to us that the 
prayer is altogether premature. Cause 
of action has not arisen, for both Bas- 
anta Kumari and Jatindra Nath Chakravarty 
who are the legally appointed shebait are 
still alive. The question might arise at a 
future time after the death of these two 


persons when is would be open to the . 


plaintiff, if so advised, to agitate the 


question with regard to his righis about . 
shebaitship. The result, therefore, is that | 
the plaintiff is entitled to a declaration - 
that ke is the validly adopted son of . 


Kshetra and is his ‘sole heir according to 
law; and the rest of the claim is dismissed, 


except with regard to the prayer for she- . 


baitship which question is not determined 


in the present case and which is left open | 


for future litigation if the plaintiff chooses 


to bring one when the occasion arises, - 


(8) 12 W R494; 4 B L R App. 23. 
(9) 60 C 452; 141 Ind. Cas. 544; A'I R 1932 Cal, 791; 
37.6 W N 29; 56 01 J 468; Ind, Rul, (1933) Oal 115 


(10) 9 BL R377; 18 W R 359; I A Sup. Vol. 47; 2 ’ 


Suther 692; 3 Sar, 82 (P O): 
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The Subordinate Judge's decree is varied 
inthis way. The appeal is allowed partially. 
There will be no order as to costs. 

Patterson, J.—I agree. 

N. Appeal partly allowed. 


—— 


LAHORE HIGH COURT 

Second Civil Appeal No. 1394 of 1935 
i February 15, 1936 

_ ADDISON AND ABDUL RASHID, JJ. 

Musammat RAM PATI- DEFENOANT—. 

APPELLANT 
versus 
NTA SINGH AND 0THERS—PLAINTIPFS— 
RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17 (1) (b), 49— 
Mutual agreements between husband dnd wife—Plot 
of land purchased by wife for Rs. 255—Husband 
to build house on site—As consideration husband 
given right to live for lifetime—Both to have r-ght 
of residence—Daughter to inherit on their death— 
Agreements ‘not registered — Admissibility—Agree- 
ments held created contingent interest. 

Two agreements were executed mutually between 
a husband and his wife. The agreement by the 
wife in favour of ber husband ran as follows: “I 
have purchased one plot of land for Rs. 255 but 
I have no money to erezt a house thereon. I have 
induced my husband te build a house on the site 
purchased by me at his own cost and in considera- 
tion of the money spent by my husband he will be 
entitled to live with me in this house for his life- 
’ time. I will have no right to alienate the house nor 
will my hasband possess such a right. Both of us 
will have the right of residence in this house and 
after our death, the house will become the property 
of our daughter. If, however, both I and my hus- 
band wish to sell or mortgage the house, we will 
be entitled to do so jointly.” The agreement execut- 
ed by the husband was to the effect that he would 
build the house on the site purchased by his wife 
by spending Rs. 1,000 from his own pocket, that 
both he and his wife will have right of residence 
in this house during their life-time, and that their 
daughter will be the owner of the house after their 
death. The agreements were not registered. The 
husband constructed a house on the site and sub- 
sequently brought a suit claiming joint possession 
of the house as joint owners relying on the agree- 
ment in support of his claim: 

Held, that the agreements purported to create 
a contingent interest in immovable property and 
were compulsorily registrable under s. 17 (1), el. (b) 
and not being: registered were inadmissible. 
Hemanta Kumari Debi v. Midnapur Zemindari (5), 
followed, Imam Baksh v. Karim Shah (1), Sansar 


Singh v. Tilok (2) and Ramdas v. Nadir Shah (4), | 


dissented from - 

_ B. A. from an order of the Additional Dis- 

trict Judge, Amritsar, dated May 10, 1935, 
Mr. Din Dayal Khanna, for the Appel- 

lant. : 

Mr. Ajit Ram, for the Respondents. 
‘Abdul Rashid, J.—This appeal has arisen 

-outof an action brought by Santa Singh, 


plaintiff, for joint possession -of 8 house. ` 


Es 
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The allegations of the plaintiff were that 
Musammat Ram Pati, defendant No. 1, -was 
his wife, that the site cf the house in‘dis- 
pate was purchased by him in the name of 
Musammat Ram Pati, and that subsequently 
he had built the house by spending 
Rs. 1,000 on its construction. It was further 
stated in the plaint that the plaintiff had 
built the house in accordance with the 
terms of two agreements dated May 16, 
1928, one executed by himself in favour 
of his wife and the other by Musammat 


“Ram Pati in his favour. Udho, the son-in-law 


of Musammat Ram Pati was impleaded as a 
pro forma defendant as he was living in the 
house with his mother-in-law. Musammat 
Ram Pati, defendant No. 1, pleaded inter 
alia, that she purchased the site of the 
house for Re. 255 and built the house by 
spending over Rs. 1,500 and that the plaintitf 
had no concern either with the site or the 
house. She denied that she had executed 
any agreement in favour of the plaintiff 
and further pleaded that, in any case, the 
agreements referred to in the plaint were 
inadmissible in evidence as they had not 
been registered. 

The trial Court held that the agreements 
(Exs. P. W. No. 6-A and P. W. No. 6-B) 
were inadmissible in evidence for want of 
registration except for the collateral pur- 
poses of showing that Musummat Ram Pati 


was the wife of Santa Singh, plaintiff. It. 


was further held by the trial Court that ihe 
sitein dispute was purchased by the plaintiff 


and that he had built the house in dispute - 


by spending Rs. 1,000 on its construction 


and that he was therefore entitled to joint- 


possession thereof. On these findings, the 


plaintiff was awarded a decree for joint’ 


possession of the house in dispute. The 


learned Additional District Judge held that ` 
the agreements did not fall within the pur- 


view of s. 17 (1) (6), Registration Act, and 
did not,- therefore require registration. It 
was further held by the learned Additional 
District Judge that the site-under the house 


in dispute had been purchased by Musam-" 


mat Ram Pati but that the house was built 


by the plaintiff out of his own funds and . 


that in acccrdance with the terms of the 
agreements, the plaintiff was entitled to 
joint possession of the house in dispute. 


The appeal of Musammat Ram Pati has- 


been dismissed by the learned Additional - 


District Judge, she has preferred a second 


appeal to this Court. The sole question - 


for consideration in this case is whether ‘the - 


agreements Exs, P. W. No. 6-A and P. W. 


No, 6-B are compulsorily registrable, Ex-- 
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hibits P. W. No. GA. was executed - by: 


Musammet -Ram Pati.jn-favour of her hus- 
band; and runs as follows: - 

“I have purchased ons plot of land for Rs. 255 but 
I have no money to erect a house thereon. I have 
induced my husband to build a house on the site 
purchased by me et his own cost and in consideration 
of the money spent by my husband he will be en- 
titled to live with me in this houss for his life-time, 
J will have no right to alienate the house nor will 
my husband possess such a right. Both of us will 
have the right of residence in this house and after 
our death, the house will become the property of 
our daughter. If, however, both I and my husband 
wish to sell or mortgage the house, we will be en- 
titled-to do so jointly.” 

. The agreement executed by the husband 
was to the effect that he would build the 
house on the site purchased by his wife 
by spending Rs. 1,000 from his own pocket 
that both he and his wife will have right 
of residence in this house during their: life- 
time, and that iheir daughter will be the 
owner of-the hcuse after their death. It 
was further stated that fhe executant will 
have no connection with the site if he did 
not build the house .within one year of the 
execution of the agreement (Ex. P. W. 
No. 6-B). It was contended by the learned 
‘Counsel for the appellant that the agree- 
ments in question fell within the purview 
of s.17 (1) (b), Registration Act, as they 
were non-testamentary instruments which 
purported to create, declare, assign and 
limit in fature a contingent right, title and 
interest in immovable property of the value 
of over Rs. 100. Jt was urged that as the 
plaintifi’s suit was based on the allegation 
that he had become a joint cwner of the 
house with Musammat Kam Pati by build- 
ing a house -worth Rs. 1,000 in virtue of 
the agreeménts, the agreements must be 


held to have created a contingent “interest. 
in. the property in dispute at the time of . 
their execution. In Imam Baksh v. Karim. 
Shah (1), plaintiffs sued for a declaration 
of proprietary right to a one-sixth of cer-* 
tain land and based his claim on a docu-- 
ment executed by. defendants on Jan-. 
uary 23, 1886, wherein it was stated that. 


defendants had put plaintiff in possession 


of 500 bighas of land which he was to bring. 
under cultivation and in which he was to. 


sink certain wells. The: document further 


declared that when plaintiff had cleared, 


the ground he would be proprietor of a ones, 
sixth share of it. 
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-~ quired registration and being unregistered 


Plaintiff alleged that he. 
bad performed his part of the contract andi 
bad spent Rs. 3,000 in. breaking . up the. 
waste. The defendants pleaded inter. alia. 
shat the document relied on by plaintiff re- 
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could not affect the” property in suit, the 
value of which exceeded Rs. 100. _ 
It was held by two of the Judges consti- 
tuting the Full Bench that inasmuch as 
the document did not convey to plaintiit 
one-sixth share of the estate, but merely 
gave him a right to demand a con+ 
veyance thereof at a future time if he could 
show that he had fulfilled the conditions: 
agreed upon, the document relied upon by 
plaintiff did not require registration and. 
was admissible in evidence. Benton, J., how- 
ever, dissented from the . opinion of the 
other two Judges and was of the opinion. 
that the document in question created a con- 
tingent interest in property exceeding Rs. 100, 
in value and that accordingly the document 
was inadmissible in evidence without re- 
gistration. In Sansar Singh v. Tilok (2) 
plaintiffs sued for an account of the income 
and expenditure of a certain Kul (or water 
course) jointly excavated by the parties- 
under an agreement in writing whereby it- 
was agreed, inter alta, that, in considera-. 
tion of half the oullay in excavating the’ 
kul, which originally belonged to defendant: 
and his ancestors but had fallen into ‘dis-, 
repair and become useless, the plaintif- 
was to become a half-sharer therein: that 
tienceforth the income and expenditure’ 
on the kul was to be shared in the same- 
proportion- and that in the event of a sharer ` 
failing to pay ihe expenses of repairs, he was: 
to be debarred from participating in the in~ 
come of that year. It was held that the writ- 
ten agreement did not-require registration 
inasmuch asytaken asa whole, if meant noth-: 
ing more than that the defendant agreed to. 
give plaintiff a half share in the kul pro-- 
vided that the latter paid half a share of? 
the expenses of excavation, and that such 
a condition did not create a. present right’ in’ 
the kul; but merely one that would: come’ 
into operation in the event of plaintiff ful- 
filling the said condition. - It was further - 
observed that even if a present right be’ 
said to-have been created by the agree-- 
mentit was not established that the right was 
worth Rs. 100 or more. The soundness of the: 
two decisions ‘referred to above was doubted: 
bya Division’ Bench, ofthe Punjab Chief 
Courtin Ajimat Singh Y: Kalawant Singh (3). 
These decisions were, however, ap proved of in, 
Ramdas y. Nadir Shah (4). It appears to us: 
that in view of the cbservationsof their. 
- (2) 5L P -R-1598. eae S 
‘ant 71 P R 1906; 111.P L R 1907; 147 P WR 
() AIR 1919-Lah. 60; 69 Ind, Cas, 608; 1 Lab, Ly 
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Lordships of the Privy Council in Hemanta 
Kumari Debi v. Midnapur Zemin dari (5), the 
decisions of the Punjab Chief Court referred 
to above do not lay down the law correctly. 


The facts of the Privy Council case were as 
follows: ; 


“In 1855, Hemanta Kumari Debi, appellant, in- 
stituted two suits in the Court of the Subordinate 
Judge of Nadia, the one against tha Government 
(No. 72 of 18:5) and the other against Robert 
Watson & Co, (No. 73 of 1895). The object of each 
of these suits was to obtain Possession of land 
claimed by the appellant. The land had been dilu- 
viated owing to encroachments of the river Padma 
and had then subsequently re-appeared and formed 
the areas which were the subject of controversy. The 
suit No. 73 of 1895 was compromised, the terms 
ofthe compromise being that Robert Watson & Oo., 
Ltd , were to retain possession of the land they occupi- 
ed, but that the ownership of the appellant was to 
be recognised and Watson & Oo.'s Possession was 
to be upon certain agreed terms as to payment of rent 
and otherwise. It was also provided that if in Suit 
No. 72 the appellant succeeded in obtaining a decree 
against the Government, she should grant a jote 
settlement of the lands in such suit to Robert 
Watson & Co, upon the seme conditions as those 
agreed with regard to the land that was in 
their pessession. This agreement wes reduced in 
writing, a petition of compromise based upon it was 
filed by the appellant in Suit No. 73 and on Septem- 
ber 20, 1897, judgment was given in terms of the 
- comprcmise and a deciee was drawn up in pursuance 

of the judgment on the same date. This decree 
recites the claims in the suit and the petition for 
compromise and grants a decree in the terms of the 
compromise which are then set cut in full. The ap- 
` pellant’s defence rested upon the ground that the 

compromise could not be given in evidence, firstly, 
because, treated as an ordinary contract, it had not 
been registered, and seccndly, 1f it were regarded as a 
decree, thedecree, was inoperative in relation to the 
lands in dispute as they did not relate to the suit 
in which the decree sanctioning the compromise 
had been made,” 


Their Lordships of the Privy Council 
held that tke document embodying the 
compromise did not require registraticn 
under cl. (d), s. 17 (1), Registration Act 
as it was neither a lease nor an agreement 
to lease but that it purported 10 creale a con- 
tingent right or interest in immovable prop- 
erty and required registration under cl. (b) 
ofs. 17 (1). The facts in the case of Hemanta 
Kumari Debi v. Midnapur Zemindari (5) 
were very similar to the facts of the present 
case. In ihat case also the appellant was yet 
litigating with the Government when the 
compremise with Robert Watson & Uo, 
was arrived at and it was not known whe- 
ther the appellant would succeed in obtain- 
ing a decree against the Government. The 
appellant succeeded in her claim against 
the Government after the document in ques» 

5) 47 C 485; 53 Ind. Cas. 534: . 
ist A 240; 31 M L J 525; 17 L R ieee WN 


177; (1920) M W N €8; 27 M L T42 IL ; 
31 Ò L 1298; 22 Bom. L R 488 ŒP C); SOE, 
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tion had been executed, and still this docu- 
ment was held to have created a contingent 
interest in immovable property. We there- 
fore hold that the agreements Exs. P. W. 
No. 6-A and P. W. No. 6-B are inadmissi- 
ble in evidence for want of registration. 
The learned Counsel for the respondent 
contended that the present suit by the 
Plaintiff was in substance a suit for specific 
performance of a contract under the 
Specific Relief Act and that under the 
Proviso to s. 49, Registration Act, the un- 
registered agreements could be received in 
evidence, We are of opinion that this 
contention is without any force. The plaint- 
iff claims joint possession of the house in 
dispute as a joint owner and relies on the 
agreements in question as a piece of evi- 
dence in support of his claim. For the 
reasons given above, we accept this appeal, 
set aside the judgments and decrees of the 
Courts below and dismiss the pla‘ntifi’s suit. 
In view of all the circumstances, we order 
that parties shall bear their own costs 
throughout. 
D. Appeal allowed. 


——_ 


_ NAGPUR HIGH COURT 
Criminal Revision Application No. 176-B 
of 1935 
April 30, 1936 
Boss, J. 

GANPAT RAO AND ANoTEER— 
AccusED 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1880), 3. 379—Person 
allowed to remove a certain number of beams remov- 
ing more—Dishonest intention—Conviction for theft 
is proper—Cartman engaged by him—No proof of 
conspiracy—Conviction, if proper—Sentence—Theft 
of articles worth Rs. 30—Fine of Rs. 100 should be 
reduced, 

When aman is trusted by another to go to a place 
where some of his property is stored, and help him- 
self toa given quantity of material, and the other 
taking advantage of the confidence thus reposed in 
him takes away something in addition as well, it is 
more than amerely teclnical offence. There is an 
abuse of confidence, and the intention with respect 
to the property removed in excess is obviously dis- 
honest and a conviction for theft is proper. 

Where no conspiracy between the cartman engag- 
ed by the person removing the goods and such per- 
son is established, no dishonest intention can be 
imputed tothe cartman who would be entitled to an. 
acquittal, 

Held, that where the property removed in excess 
was only worth Rs. 15,2 finoof Rs. 100 was very 
heavy and should be reduced, 

Cr. Rey. App. of the order of the Court 
of the Additional Sessions Judge, Yeotmal, 


dated November 18, 1935, in Cr. Appeal 
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No. 334 of 1935; modifying that of the Court 
of the Sub-Divisional Magistrate, Yeotmal, 
dated September 7, 1935, in Cr. Case No. 7 
of 1935. 

nd W. B. Pendharkar, for the Applic- 
an ie r A 

Mr. W. R. Puranik, for the Crown. 

Order—The applicants, Ganpat and 
Bhonya, have been convicted under s. 379 
of the Indian Penal .Code for theft. The 
findings of the learned Additional Sessions 
Judge are inconsistent. On the question 
of conviction he believes- the prosecution 
evidence, and appears to reject the defence 
that Ganpat had been given permission 
to remove the beams. When dealing with 


the sentence, he states that the offence: 


is only a technical one, becuase he cannot 
believe that the applicants would have 
removed the property in broad daylight 
and in spite of the protests of those kept 
to watch it, unless there had been some 
sort ofa promise by the manager. If this 
is true, then of course there can be no 
theft. As far asT can gather, the learned 
Additional Sessions Judge has accepted 
the defence story, at any rate when he is 
dealing with the question of sentence. 
The evidence of Shankar (D. W. No. 2) 
establishes that the manager, Doma, told! 
the accused, Ganpat, that he could take 
some 5 to 25 raftere. The accused in fact 
removed 39 rafters and 5 teak beams. 
Therefore, on his own evidence he took 
‘away more than he had been given per- 
mission to remove. 

When a man is trusted by another to 
go to a place where some of his property 
is stored, and help himself to a given 
quantity of material, and the other taking 
advantage of the confidence thus reposed 


in him takes away something in addition ` 


as well, it is more than a merely technical 
offence. ‘There is an abuse of confidence, 
and the intention with respect to the prop- 
erty removed in excess is obviously dis- 
honest. Therefore, so far as 14 rafters and 
five beams are concerned, on the finding 
of the learned Additional Sessions Judge, 
Ganpat’s conviction for theft must be 
upheld. a 

_ So far as Bhonya is concerned, he is 
only a cartman who was engaged by 
Ganpat. There is no allegation that there 
was a conspiracy between the two, and 
if Ganpat had really been given per- 
mission to remove rafters up to the number 
of 25, it is unlikely that Bhonya would 
realise that he was not supposed to take 
“more than that, Therefore, I do not think 
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any dishonest intention has been brought 
home to Bhonya. He will consequently be 
acquitted, and the fine imposed on him, if 
paid, will be refunded. . 

As regards the sentence with respect to | 
Ganpat, he has been fined Rs. 100. The 
prosecution evidence establishes that the 
rafters are worth 12 annas each and the 
beams Re.1 each. The total value of (he 
property stolen would, therefore, be about 
Rs. 15. Ithink a sentence of a fine of 
Rs. 30, will be enough to meet a cise of 
this kind. I, therefore, reduce the sentence 
against him to Rs, 30. Out of this the 
compensation which isto be paid to the 
complainant will be Rs. 10, and not Rs. 30 
as ordered by the learned Additional 
Sessions Judge. In default, he will sufer 
rigorous imprisonment for one month. 

N. Sentence reduced. 


ed 


LAHORE HIGH COURT 
Oriminal Revision Velition No. 1062 of 1935 
September 10, 1936 
“Din Mosaumap, J. 

PRABHU DAYAL—Peririongr 
versus 
EMPEROR—Oppositis Party 

Criminal trial-——Sentence — Einhancement—Appz2l- 
late Court imposing fine—When amounts to enhance- 


_ment—Interference in revision, when called for. 


The mere fact that a fine was imposed by the Ap- 
pellate Court would not in law be an enhancement 
of sentence ifthe aggregate period of imprisonment 
which the accused would have to undergo is to any 


extent less than the period of the original sentence; `” ` 


but where such an alteration of the sentence has the 
effect of rendering itin the circumstances of the case 


_excessive and inappropriate, the interference in re- 


vision of a superior Court may be called for. Bakta- 
vatsalu Naidu v. Emperor (1) followed. 


Cr. Rev. Pet. from an order of the Sessions 
Judge, Karnal, dated July 13, 1936.- 

Mr. M. L. Puri, for the Petitioner, 

Order.—Prabhu Dayal was convicted 
under s. 61 (2) (a), Excise Act, and sentenc- 
ed to four months’ rigorous imprisonment. 
On appeal the Sessions Judge reduced the 
sentence of imprisonment to two months but 
added a fine of Rs. 100. Coldstream, J., | 
admitted this petition on the question of 


-sentence and.at the same time released the 


petitioner on bail. 

Counsel for the petitioner contends that the 
Sessions Judge was not empowered to en> 
hance the sentence imposed on the petitioner 
and that the imposition of fine amounts to 
enhancement in his case. Ia Baktavatsalu 
Naiduv. Emperor(1), it was held that the 

(1) 30 Mad. 103; 5 Or, L J 36; 16 MLF 560; 
1 ML T375 (FB). . 
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Mere fact that a fine was imposed by the 
Appellate Court would not in law bean 
ennancement cf sentence if the aggregate 
period of imprisonment which the accused 
would have to undergo isto any extent less 
than the period of the original sentence; 
but where such an alteration of the sentence 
has the effect of rendering it in the circum- 
stances of tLe case excessive and irappro- 
< priate, the interference in revision of a 
superior Court may be called for. In my 
` opimion the Madras case is on all fours with 
this case. T accordingly remit the sentence 
of fine, and as the petitioner was released on 
bail after he had served about six weeks in 
jail, I do not propose to send him back. 
The sentence of imprisonment already 
undergone will be held sufficient in his case. 
The fine, if paid, will be refunded. 
N. Sentence remitted. 
OUDH CHIEF COURT 
Second Civil Appeal No. 244 cf 1935 
February 2, 1937 ` 

T NANAVUTTY, J, 
RAM SAMUJH AND ANCTHER—P LAINTIFFS—- 

APPELLANTS 

f versus 
LAL SARAN AND crszrs—Derenpants— 

RESPONDENTS 
Second appeal—Mortgage—Suit for redemption— 
Both lower Courts holding mortgage not proved— 
Finding of fact cannot be challenged in second ap- 


eal, 
Pa here both the lower Courts have held that the 
plaintifs have not proved the mortgage-deed they 
sought to redeem and there is no evidence on the 
record to prove the existence ofthe mortgage-deed 
which has not been produced and no attesting wit- 
ness thereto has been produced, the finding that 
the deed is not proved is a finding of fact and cannot 
be challenged in second appeal. : 

Held, alsothat there were no circumstances to 
‘justify -the Court in granting the plaintiffs permis~ 
sion to Withdraw the suit with liberty to file fresh 
suit. ` 


. §. C. A. against an order of the Sub- 
Judge of Sultanpur, dated April 23, 1935. 
~ Mr. &. N. Roy, for the Appellants, 
Mr. Radha Krishna, for the Respon- 
dents. B 
Judgment.—This is a plaintiffs’ appeal 
against an appellate judgment and 
decree of the Court of the learned Civil 
Judge of Sultanpur confirming the judg- 
ment-and decree of the Munsif of Amethi 
dismissing the plainitiffs’ suit. with 
costs: Sak < TT 
_» At the-hearing of this appeal ihe learned 
€ounsel -for the defendants-respondents 
awissd. & preliminary objection that -no 
‘appeal -lies to this Court.. He contended 
bat the finding tha the -mortgage-deed 
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alleged in the plaint was not proved was 
a finding of fact and could-not be challeng- 
ed in second appeal, and in support of 
his contention he relied upon a ruling of 
this Court reported in Mahadeo''Lal v, 
Pirthipal Singh, A. T.R. 1926 Oudh 546 (1). 

In my opinion the preliminary objection 
must prevail. Both the lower Courts have 
held thatthe plaintiffs have nob proved 
the mortgage-deed of November 15, 1884, 
‘which they are seeking to redeem. There 
is really no evidence on the record to 
prove the existence of this mortgage-deed. 
The mortgage-deed has not been produced 
and no attesting witness of the mortgage- 
deed has been examined. Plaintiff No. 1 
‘Ram Samujh when questioned by the 
Court before the framing of the issues, 
stated as follows:— 

“Tdonot know whether’ the mortgage-deed was 
registered or unregistered. I donot know the names 
ofthe attesting witnesses or the scribe. The patwart 
told me the date of the mortgage. Ido not know 
the numbers mortgaged. 1 donot know theterms 
of the mortgage. 1 have got the plaint drafted. 
The details of the deed in suit were given. in 


the plainton the basis of a parcha given to me by 
the patwart.” 


ltis clear that the plaintifs know - notk- 
ing in respect ofthe mortgage which they 
are seeking to redeem. All the information 
concernimg the mortgage-deed which they 
seek to redeem was obtained by them 
from the parwari and they did not think 
it proper toexamine the patwari as their 
witness. The abstract of ihe khewat of 
village Gaari of the year 1341 Fasli 
(Ex. 3) does not really prove the existence 
of the mortgage. The lower Appellate 
Court has given very good reasons for 
mistrusting the entry contained’ in this 
document (Ex. 3), and I entirely agree 
with it. In fact, the defendants have filed 
Ex. A-l, the original mortgage-deed of 
1878 in respect of the very same plots 
which have been shown by thé patwari in 
this khewat (EX. 3} as having been mort- 
“gaged under the alleged mortgage-deed 
of November 15, 1884. I am satisfied that 
there is absolutely no evidence- on the 
record to prove the mortgagewhich the 
plaintiffs are seeking to redeem and Ien- 
tirely agree with the findings of the lower 
Courts that the mortgage alleged in the 
plaint is not proved. í 

The learned Counsel for ihe plaintiffs- 
appellants wanted permission from this 
“Court to withdraw the suit, with liberty to 
file a fresh - suit. In-my ‘opinion no cir- 
cumstances exist in this case which would 


“(IJA IR 1926 Ondh 546;-96 Ind, Cas, 258, 
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justify mein granting the plaintifis per- 
mission to withdraw their suit, out of which 
this appeal arises, with liberty to bring a 
fresh suit. 

` T'he result, therefore, is that the prelimin- 
ary objection prevails and the appeal is 
dismissed with costs. 

. N. Appeal dismissed. 





LAHORE HIGH COURT 
Full Bench. 
Execution First Appeal No, 124 of 1936 
November 20, 1936 ` 
ADDISON, COLDSTREAM AND ABDUL 
Rasarp, JJ. 
RANJIT SINGH--Juoemen t-DesTor— 
—APPELLANT 
versus 
MAGHI MAL-—DroBEB-HOLDER AND OTAERS 
— RESPONDENTS 

Custom (Punjab)—Ancestral property —Ferozepore 
District—Ancestral property in hands of sons of 
deceased judgment-debtor—Debt not made charge on 
property—Property, if can be attached in execution of 
simple money decree against father—Riwaj-i-am of 
Ferozepore District — Answer to Question No. 32, 
effect of. 

Ancestral property in the hands of the sons of 
the deceased judgment-debtor cannot, according to 
the Customary Law of the Ferozepore District, be 
attached by a Court in execution of a money decree, 
when it is not made a charge on the property. Ram 
Chandra v. Daryoo Singh (6), overruled, 

[Case law discassed.} 

The answer to Question No. 32 in the Customary 
Law of the Ferozepore District is not evidenca of 
any custom antagonistic tothe ordinary rule of custom, 

Ex. F. A. from an order of the Senior 
Sub-Judge, Ferozepore, dated October 14, 
1935. 

Mr. Shamair Chand, for the Appellant. 

Mr. C. L. Aggarwal, for the Respon- 
dents. 

Coldstream, J.—One Maghi Mal ob- 
tained a money decree against the estate 
of Lachhman Singh, a Jat Sikh of Kulgarhi, 
a revenue estate in Ferozepore District. 
He proceeded to execute the decree by 
attaching land and houses which had been 
judgment-debfor's property and were then 
in possession of his sons. The sons objected, 
pleading that the land and houses were 
their ancestral property which, under the 
rule of custom which they followed, could 
not be attached, relying on the Full Bench 
judgment of the Punjab Chief Court in 
Mikor v. Chajju Ram (1). In that judgment 
it was decided, following Jagdip Singh v. 
Narain Singh (2), that when a male pro- 

(1) 17 P R1919; 49 Ind. Cas, 281; AIR 1919 Lah. 
145;6P W R1919(F B). 

(2) 4 P R 1913; 15 Ind. Cas. 866; 173 P L R 1912; 
16 PWR 1912, 
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prietor governed by customary rules has 
contracted a just.debt and dies leaving 
ancestral property, such property is not 
liable in the hands of the next holder in 
respect of such debt unless the debt has 
been expressly charged on the property but 
that this rule does not cover cases in which 
the creditor can prove that by special 
custcm the person in possession of the an- 
cestral property which it is sought to attach 
is the legal representative of the deceased 
debtor and that the property is deemed to 
be the property of the said debtor. In 
reply to this plea the decree-holder con- 
tended that under the custom prevailing 
in Ferozepore District the ancestral pro- 
perty of the objectors was liable to attach- 
ment in satisfaction of the decree against 
their father’s estate. In support of this 
contention the decree-holder relied solely 
upon the answer to questicn No. 32 in the 
Customary Law, commonly referred to as 
the Riwaj-i-am of the Ferozepore District, 
compiled by the Settlement Officer in 1915, 
producing no other evidence of custom. 
Question No. 32 in the Ferozepore Riwaj-i- 
am is: 

“Is a minor whose father is dead and who has in- 
herited the father's estate liable for the father’s debts ? 
Tf such debts are not payable till the minor comes 
of age, can the property inherited be alienated in 
the interval ?” 

The answer is: 

“Al tribes admit that the minor is liable, his 
liability being, of course, limited to the estate hé 


inherits.” : ESET A 
The executing Court (the Senior Suburdi+ 


nate Judge) held that this answer proved 


“the special custom alleged by the decree- 


holder and fdismissed the objection of 
Lachhman Singh’s sons in respect of both. 
the houses, which he found to be non- 
ancestral and of the land which was admit- 
tedly ancestral property. Against this deci- 
sion Ranjit Singh, one of the sons, lodged 
an appeal to this Court which cams before 
Dalip Singh, J., who, finding some conflict 
of opinion regarding the correct interpreta- 
tion of similarly worded statements of 
custom in the Riwaji-i-am of other Dis- . 
tricts, suggested that the appeal should be 
laid before a Full Bench or a Division - 
Bench. Itis with this appeal that we have 
now to deal. Appellant's Counsel has 
limited his argument to the matter of the 
ancestral property alone. The decision in. 
JagJip Singh v. Nurain Singh (2), that? 
ancestral property of a male proprietor gov-~ 
erned by customary rales who his won 
tracted a debt is not liable in thé hands 
of the next holder in respect of that debt- . 
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unless it has been expressly charged in 
the property followed of necessity the ac- 
ceptance of the principle laid down in that 
judgment that the person for the time be- 
ing in possession of ancestral landed prop- 
erty which has devolved upon him in 
accordance with the Customary Law is not 
a full owner having the sole interest in the 
properly and the power to -dispose of it so 
as to defeat the expectations of those who 
are deemed to have a resid uary interest but 
that such property is inherited, not from the 
last full owner but from the common an- 
cestor of the last holder and the person 
who inherits his interest init. That this 
principle was rightly held to govern all 
land inherited by agriculturists following 
Customary Law in the matter cf succession 
to property, unless a contrary, custom ap- 
Plicable to the property concerned in any 
particular case is proved, has never been 
questioned since the decision of the Full 
Bench of the Punjab Chief Court in Mikor 
v..Chajju Ram (1), where the decision in 
Jagdip Singh v. Narain Singh (2), was held 
to be a perfectly correct €xposition of the 
EN of the present holder's title in ances- 
ral property inherited in accor i 
cus, cordance with 
he only question for decision is w 

the answer to question No. 32 in the ‘Our 
tomary Law of the Ferozepore District is 
proof cla special custom in accordance 
with which the ancestral land of the sons 
of Lachhman Singh can be attached by a 
Court in executing a simple money decree 
the debt not having been made a charge 
on the property. Now if the answer ‘to 
question No. 32 in the Customary Law of the 
Ferozepore District does in fact record a 
custom contrary to the principle accepted 
in Jagdip Singh v. Narain Singh (2), and 
held in Mikor v. Chajju Ram (1), to have 
been rightly held to be a general rule 
that document would no doubt be strong 
evidence of the existence of that custom 
even without the proof of instances in which 
it had been followed. ButI am unable to 
see that any such custom is described in 
the answer to question No. 32. The ques- 
tion and answer are in Section 4 of the book 
which s-ction deals with customs relating 
to the guardianship and minority. The 
answer makes it clear that a guardian may 
sell a minor's property to pay the debts of 
the latter's father, thatis to say, that the 
guardian is in the same position as the 
minor would have been had he attained the 
majority This was the manner in which 
the answer was interpreted by niy learned 


pi 


RANJIT SINGH v. MAGHI MAL (LAH) 


16710 


brother Abdul Rashid, J., in Lal Moham- 
mad v. Khan Chand Radha Kishen (3) 
and in deciding the present case I would 
have no hesitation in following that deci- 
sion. ; 

It is true that similarly worded answers 
in the Customary J.aw of other Districts in 
the Province have been differently inter- 
preted by this Court inthe cases to which 
Dalip Singh, J. has referred in his judg- 
ment. In one of these, Chiragh Shah v. 
Ganesh Das-(4), there was a good deal of 
evidence,. apart from that of the Riwaj-i- 
am accepted as reliable by the learned 
Judge who decided the case. In another, 
Fateh Chand v. Sri Pal Singh (5), there 
was no dispute regarding the meaning of 
the answer given in the Riwaj-i-am (that 
case was of Kangra District), the question 
in appeal being simply whether the evi- 
dence of ten witnesses called by the judg- 


ment-debtor proved that in Kangra District- 


ancestral property in the possessicn of the 
successor of the last male proprietor could 
be attached in execution of a decree against 
the latter’s estate. It was apparently not 
denied that the statement in the Riwaj-i- 


am: 

“All the tribes give the very reasonable reply that 
a minor who inherits his father’s property is liable 
for the debts of his deceased father,” 
meant that ancestral properly could be 
go . attached and my learned brother Abdul 
Rashid, J., who decided the case found that 
the judgment-debtor had fail: d to discharge 
the onus of proving that in Kangrait could 
not. Only one of the judgments cited by 
Dalip Singh, J. is by a Division Bench. That 
is Ram Chandra v. Daryoo Singh (6), which 
dealt with a case from Sonepat Tahsil in 
Rohtak District, in the Customary Law of 
which District the answer to question No. 37 
under the heading ‘powers of mincrs’ re- 
cords that among all tribes a minor whose 
father is dead and who has inherited the 
father’s estate is liable for the father's 
debts in the properties he has inherited 


from the estate, that such debts are not _ 


payable until the minor attains majority 
and that the property inherited cannot be 
alienated in the interval although some- 
time immovable property is alienated by the 
guardian permanently or for the period of 
minority. We are not at present concerned 
i A I R 1936 Lah. 167; 166 Ind. Cas 982; 9 R Lah, 


(4) A I R 1931 Lah. 7; 130 Ind Cas. 404; Ind, Rul, 


(1931) Lah 276. 

as A 1 R 1931 Lah, 727; 150 Ind. Gas, 329; 6 R L 
(6) 14 Lah. 365; 141 Ind. Cas. 483; AIR 1933 Lah. 

593; 34 PL R 168; Ind, Rul. (1933) Lah. 133, 
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with custom inthe Rohtak District, but if 

_the judgment in Rim Chandra v. Deryoo 
Singh (6), was intended to rule that where 
the Customary Law mentions that a minor 
is liable for the father’s debts, it must be 
presumed that ancestralland in his posses- 
sion can be attached in execution of a 
decree against his father’s estate, then with 
all respect Iam unable to concur in the 
View taken by the learned Judges who 
decided that case. In deciding Lal Moham- 
mad v. Khan Chand Radha Kishen (3), 
to which reference has been made above, 
my learned brother found support for his 
interpretation of the answer to question 
No. 32 in the Ferozepore Riwaj-i-am in the 
Division Bench judgment in Narain Singh 
v. Ahmad Yar Khan (7), a case where the 
correct meaning of the corresponding entry 
in s. 4 of the Shahpur District Riwaj-i-am 
relating to guardianship was in dispute. 
The answer to question No. 10in that section 
given by the tribe to which the judgment- 
debtor in that case belonged, is, like the 
answer to question No. 32 in the Ferozepore 
Riwa)-i-am, that a minor who has inherited 
his father’s estate is liable for his father’s 
debts. In disposing of the decree-holder's 
contention that this was proof of a custom 
contrary to the general rule laid down in 
Mikor v. Chajju Ram (1), my learned bro- 
ther Addison, J., remarked: 

“It seems to me that what this answer means is 
that the guardian of a minor can, just as the minor 
can, when he attains majority, pay his father’s debts 
and sell the ancestral land which came to him 
through his father in order todo so. Is does not 
mean that he succeeds his father as his legal re- 
Presentative. Although for the most part in the 
Punjab ancestral land is not liable under custom 
for the debts of the last holder, it is frequently the 
case that these debts are met by the sons selling 
such land, though they cannot be compelled to do so. 
The answer to the question means that the guardian 
has the same power in this respect as the son when 
he attains majority. 

It seems to me that it is impossible to carry the 
answer in question further than I have done, No- 
where is it said that a reversioner of even a major 
son is liable to pay the debts of the last holder out 
of the ancestral land which came to him through 
the common ancestor and that such land can be 
attached and sold in their hands to meet those 
debts. Surely a distant reversioner and major son 
ought to be liable if a minor son is. In the pre- 
sent case, the son is a major. This shows in a 
convincing way that the reply relied upon is merely 
a reply stating the power of guardians and not 
showing that ancestral land is liable to attachment 
and sale to pay the debts of the last holder thereof.” 

The same Bench in Mohammad Nawaz 
Shah v. Ram Dayal (8), put the same in- 

(7) 17 Lah. 133; 162 Ind, Cas, 374; A I R 1936 Lah. 
21; 38 P L R 472; 8 RL 888. 

(8) 17 Lah. 139; 159 Ind. Cas, 1024; A I R 1935 Lah 
855; 38 P L R 521; 8 R L 455, 
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terpretation on the statement in the Riwa~ 
i-um of the Pakpattan and Dipalpur Tahsils 
of the Montgomery District (answer to gues- 
tion No. 32) that a minor who has inherited 
his father’s estate is liable for the payment 
of his father's debts, pointing out that it 
would be a ridiculous state of affaire if it 
were that ancestral land in the hands of a 
minor son can be attached to pay the debts 
of the last male holder although such land 
in possession of a major son or distant re- 
versioner cannot be so attached. With 
great respect I amin complete agreement 
with the conclusions of the Bench who decid- 
ed these two cases. They appear to me to 
put the proper interpretation of answer 
No. 32 of the Ferozepore Riwaj-i am beyond 
all doubt. That answer is not evidence of 
any custom antagonistic to the principle 
enunciated in Jagdip Singh v. Narain 
Singh (2), and Mikor v. Chajju Ram (1). It 
merely expresses the principle that a minor 
is liable for his father’s debts and implies 
that his guardian can do what he himself 
could have done had he reached majority. 
It does not say that ancestral property be- 
longing to a family following the Customary 
Law in matters of succession is inherited, 
not from the common ancestor, but from 
the last male holder with full power to dis- 
pose of it to the detriment of reversioners, 
nor that ancestral property can be attached 
in execution of a decree against the last 
male holder or his estate. It does not pur- 
port to describe the nature of a minor's 
title in ancestral property in his possession. 
That land which has come to a minor 
through his father can be sold by his guar- 
dian io pay just debts has never been 
doubted, but it isequally certain that a 
guardian cannot alienate the minors an- 
cestral property to pay debts incurred with- 
out necessity or consideration although the 
answer to questicn No. 32 draws no dis- 
tinction between just debts and debts for 
which ancestral property cannot be alienat- 
ed under the Customary Law. The answer 
is not relevant evidence on the question 
involved in the present appeal which has 
nothing to do with the powers of a guar- 
dian. In the present case the property 
being ancestral cannot, for the reasons laid 
down in Jagdip Singh v. Narain Singh (2), 
be attached in execution of the respondents’ 
decree. . 

I would accordingly accept this appeal, 
seb aside the order of the Senior Subordi- 
nate Judge, dismissing the objection and 
order the ancestral property concerned to 
be released from attachment, leaving the 
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- parties to.pay their own costs throughout. 
Addison J.—I agree. 

Abdul Rashid, J.—I agree. 

N, Appeal allowed. 


QUDH CHIEF COURT 
. Civil Appeal No. 5 of 1935 
January 26, 1937 
SRIVASTAVA, C. J. AND SMITS, J. 
SURAJ BAKHSH SINGH~—Dezrenpanr— 
APPELLANT 
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patti Thakur Singh, patti Kalka Singh anc 
patli Sobha Singh, formed part of one 
thuk named Daulat Singh, therefore the 
case was governed by s. 9,cl. (2) of the 
Oudh Laws Act. As it had been found 
by the learned Additional Subordinate. 
Judge that the plaintiffs were related to 
the vendor, while the vendee was not so 


` related, and this finding was not disputed 


in second appeal, Justice Zia-ul Hasan, 
in agreement with the lower Appellate 
Court, held that the plaintifis were entitled 


. t3 preference against the: vendee on the 


versus 
BALDEO SINGH AND ANOTHER—PLAINTIFES . 


— RESPONDENTS 

Oudh Laws Act (XVIII of 1876), s. 9 (2)—Imperfect 
partition of village intothoks each having alam- 
bardar—Sxub-Division of thoks into pattis—Revenues 
assessed on each thck—Held, the. thoks were treated 
as mahals but pattis were not. 
i Where it appeared that an imperfect partition of 
. & village was made and the village was divided 


into three thoks each of which had a lambardar and - 


each of these thoks was further sub-divided into 
several pattis, and the khewot showed that there was 
| Tevenue assessed on each thok and the said revenue 

was distributed amongst the various patti con- 
stituting the thok : 

Held, that although the fact that there was a sepa- 
. rate lambardar for each thok was a strong circum- 
_ stance in favourof the thoks being treated as 
mahals, it was not made out thateach patti was treated 
as a mahal, The fact of a separate’ revenue being 
mentioned against each patti did not entitle each 
patti to be treated ae a mahal. The case wes, there- 
tore, governed by s. 9, cl. (2), Oudh Laws Act. 


C. A. against the order of Hon. Mr. Justice 
M. Zia-ul Hasan, dated March 8, 1935. ` 

Mr. K. P. Misra, for the Appellant. 

Mr. K. N. Tandon, for the Respondents. 

Judgment.—This is an appeal under 
s. 12 (2) of the Oudh Courts Act against 
the judgment of our learned brother Zia- 
ul Hasan, J. lt arises out of a suit for 
pre-emption. ; 

The admitted fucts of the case are that 
the property sold is situate in patti Sobha 
Singh. The vendee defendant, who is the 
appellant before us, is a co-sharer in patti 

_ Kalka Singh, and the plaintiffs pre-emptors, 
who are tne respondents before us, are 
co sharers in patti Thakur Singh. All the 
Courts below have also found that there are 
‘four lambardars in the village and that the 
| village is divided into four thoks, though 
as a matier of fact we find that there 
are only three thoks, two of which have 
one -Lambardar each, and the third has two 
.lambardars. Our learned brother Justice 
Zia-ul Hasan was of opinion that the 
fore a.d thoks must be taken to be mahals, 
_ and ag all the three pattis mentioned above, 


‘ance withthe provisions of s. 


ground of relationship, under s. 9, cl. (2) 
of the Oudh Laws Act. 

It has been strongly contended on be- 
half of the appellant that each of the 
pattis in the village should be regarded 
asa mahal. Stress has been laid on the 
fact that each of the pattis has revenue 
assessed on it, and that the co- sharers in 
the patitis appear to have been paying 
the. Government revenue for their shares 
separately. As the facts with regard to 
the consititution cf the village were not 
quite clear frcm the record befcre us, we 
permitted the parties to produce additional 
documentary evidence which might throw 
light on the point. We find frcm the 
documents, which have been produced by 
both the partics, that an imperfect partition 
of the village was made in 188. The 


‘partition preceeding shows that tke village 


was divided into three thuks, each of which 
hed a lambardar. Each of the thcks was 


further sub-divided into several pattis. 
The khewat of 1881 further shows 
that there was revenue assessed on 


each thok, and that the said revenue was 
distributed amongst the varicus pattis 
constituting the thok. Admittedly there has 
been no partition of any other change in 
the constitution or the village since the 
partition which took place in 1886, but scme- 


- how. we find that the copy of the present 


khewat does not mention the thoks. However, 
on these facts we feel satisfied that the 
pattis in question cannot be regarded as 
mahals. l seems clear that each patti is 
merely a sub-division of the thok. As re- 
gards the fact of revenue being distributed 
over each patti, this is strictly in accord- 
84, cl. (e) 
of the U. P. Land Revenue Act. Thus 
the fact of separate revenue being men- 
tioned against each patti cannot entitle 
each patti to be treated as a mahal. We 
¿re also impressed by the fact that there 
are lambardars with regard to each thok 
Section 45 of the Land Revenue Act pro- 


“1937 
. vides for the appointment of a lambardar 


for eack mahal, and also authorises the- 


Collector in certain cases- to appoint an 
additional lambardar for any particular 
mahal.. Although even after the admission 
of the additional evidence produced by 
the parties the position as regards the 
constitution of the village is not fully 
- clear, yet it seems to us. that the fact 
- that (there is a separate lambardar for 
each thok is a strong circumstance in favour 
. of the thoks being treated as mahals. In 
any case we are quite clear that the ap- 
pellant has failed to make out any case 
for each patti being treated as a mahal. 
The appeal must, therefore, fail, and is 
dismissed with costs. 
N. Appeal dismissed. 
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NAGPUR HIGH COURT 
Criminal.Appeal No. 95 of 1936 
June 25, 1936 
GRURR AND Boss, JJ. 
LOCAL GOVERNMENT— 
APPELLANT 
VvETSUS 
. GANPATRAO—Accusgp- 

C. P. Municipalities Act (II of 1922), ss. 168, 199 
—Health Officer appointed Secretary of Municipal 
Commitiec—Whether delegation of power— Notice by 
such officer under s. 199, not signed by him as Secre- 

_tary—Non-compliance with such notice, if can be 
punished, h h 

There is nothing in the O. P. Municipalities Act, 

to prevent the appointment of two Secretaries and 
‘allocation of duties between them, It is nota case 
of delegation of duties but of distribution of duties. 
An order appointing the Health Officer, as Secretary 
to the Municipal Committee, for the purpose of 
issuing notices relating to the. Health Depart- 
ment which received the sanction of Government 
does not amount to delegation of powers, but there 
is distribution of duties, ; 

The consequent notice under s. 199, by the 
Health Officer in hiscapacity as an officer and not 
as a Secretary is perfectly correct and legal and 
any defect in form would be cured bys. 168 (4). 


Or. A. from an order of the Court of the 
Honorary Magistrate, First Class, Nagpur, 
dated December 20, 1935, in Criminal Case 

No. 91 of 1935. 

Mr. W. R. Puranik, for the Appellant. 

Mr. S. R. Mangrulkar, forthe Accused. 
` Mr. W. S. Barlingay, for the Municipal 
Committee, Nagpur. 


Judgment.—This is an appeal against 
an acquittal . lodged by the Local Govern- 
ment. The Municipal Committee, Nagpur, 
had prosecuted the accused, Ganpatrao for 
non-compliance with a notice under s. 199, 
Municipal Act, requiring him to. construct 
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a pacca drain. The: Honorary Magistrate 
First Class, who tried the case found that the 
notice, Ex. P-1, was invalid as‘ it was not 


-signed by the Health Officer in his capacity 


as Secretary of the Health Department. The 
disobedience to the notice was therefore. 
held nen-punishable and the accused was 
acquitted. _ 

In appeal it is contended that the notice 
was perfectly valid, and even if the words 
“Secretary, Municipal Committee”, did not 
appear under the signature of the officer 
concerned, it was a mere defectin form 
covered by s. 168 (4) of the ©. P. Munici- 
palities Act. The accused has appeared be- 
fore us by Counsel who supports the ac- 
quittal not on the ground given by the 
Magistrate but on another ground. He says 
in effect that r.10 of the Municipal Rules 
and Bye-laws framed under ss. 25 and 27 of 
the ©. P. Municipalities Actis ultra vires 
being inccnsistent with-s. 168 of the Act. 
Rule 10 provides that subject to general 
administration of the Ohief Executive 
-Officer the following officers, viz., Health 


‘Officer and City Engineer in their respec- 


tive departments, shall perform the duties 
and exercise the powers of the Secretary. 
But itis said that s. 168 does not allow 
such delegation so far as service of notice 
is concerned. There is nothing, however, 
inthe Act to prevent the appointment of 
two secretaries and allocation of duties 
between them and that is really what has 
beh done. Itis nota case of delegation 
of duties but of distribution of duties. In 
that light we must read the order cf “ap- . 
pointment of the Healih Officer, Nagpur, 
as Secretary to the Nagpur Municipal Com- 
-mittee, for the purpose of issuing notices 
relating tothe Health Deparment,” which 
received the sanction of Government on 
January 10 1905: see p. 8 of the paper- 
-book. 

Counsel also referred to 1. 25 at p. 63 of 
the Rules and Bye laws (25 appears to be a 
mistake for 15). This rule says: 

“Where power is delegated to the President, Vice- 
President or an Officer of the Committee, such Officer 


shall exercise that power only in the absence of the 
President.” 


This rule isnot in point as we are not 
concerned with any delegation, and secondly, 
.if there had been a delegation, the exercise 
of it by the Health Officer would, in the 
-absence of. evidence to the contrary, be 
presumed to have been duly made in the 
absence .of the President by reason of the 
principle ‘omnia prazsumuntur, etc.” The 
notice,therefore,appears Lo us to be perfectly 
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correct and legal, and further, any defect 
in form would be cured by s. 168 (4). The 
acquittal must, therefore, be set aside. 

It is also urged for the accused that the 
case isa petty one and not worth remand. 
| It is, however, important that the authority 
of a public body like the Municipal Com- 
mittes should be upheld in such matters. 
We think we are justified in ordering the 
case to proceed on the merits and we ac- 
ordingly remand it for that purpose. 

D. | Case remanded. 


LAHORE HIGH COURT 
First Civil Appeal No. 2154 of 1934 
November 19, 1935 
AppIson AND ABDUL RaASHID, JJ. 
DAMODAR DAS & Sons, LTD. —APPELLANTS 
versus 

L. BASHESHAR NATH AND OTAERS-— 

' RESPONDENTS 

Arbitration—Award—Court remitting award for 
dealing with certain matters—Final award includ- 
ing directions to carry out provisions—Held, direc- 
tions were incidental and award valid—Valid award 
—Effect of—Civil Procedure Code (Act V of 19085, 
s. 1i—Award—Objections— Decision in arbitration 
proceedings —Separate suit to set aside award does 
not li’. : 

Whersa an award was remitted to the arbitrator 
indicating particular matters to be dealt with by 
him and on the final award, the arbitrator submit- 
ted that he dealt with the points and also gave 
certain directions for carrying out his decision: 

Held, that the other changes introduced in the 
final award were merely incidental or consequential 
and these changes fell within the scope of the 
questions remitted by him for re-consideration and 
the award was not vitiated. 

A valid award operates Lo merge and‘extinguish 
all claims embraced inthe submission, aud after it 
has been made, the submission and the award fur- 
nish the only basis by which the rights of the 
parties can be determined. SBhojahart Saha v. 
Behari Lal (8), relied on. [p. 735, col. 1.] 

Where objections have been preferred during the 
arbitration proceedings and disallowed, the princi- 
ple of finality applies and the same matter cannot 
be agitated in a separate civil suit. Khimji v. Nathi 
Bai (5), Isri Bai v. Peru Bai (6) and Rochan Bai 
Udhomal v. Motumal (7), relied on. [p. 734, col. 2] 

F. A. from an order of the Senior Sub- 
Judge, Delhi, dated June 16, 1934. 

Messrs. Achhru Ramand Asa Ram Aggar- 
wal, for the Appellant. 

Messrs. Ram Kishore and Nawal Kishore, 
for the Respondents. 

Abdul Rashid, J —In May 1924, R. B. 
Damodar Das and his two sons, Basheshar 
Nath and Hari Nath, formed a private limit- 
ed liability company known as R. B. Damo- 
dar Das & Sons, Limited. R. B. Da- 
modar Das and his two sous were the 
only share-holders in the company and 
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each of them held ninety: fully paid up 
shares of the value of Rs. 1,000 per share. 
Early in 1926 disputes arose between 
Basheshar Nath on one side and R. B. 
Damodar Das and Hari Nath on the other. 
On November 22, 1926, a notice of an ex- 
traordinary meeting of the company, to be 
held où December 7, was issued by 
Hari Nath, the Managing’ Director; in order 
to pass a resolution that the company 
should go into voluntary liquidation. This 
resolution, however, was not passed as the 
parties mutually agreed that Basheshar Nath 
should retire from the company and that 
all disputes should be referred to the arbi- 
tration of L. Ganga Sahai, a cousin of 
R. B. Damodar Das. On December 5, 1926, 
two documents, marked Exs. A and B, 
were executed. By means of Ex. A the 
accounts of Basheshar Nath with R. B., 
Damodar Das & Sons, Limited, were re- 
ferred tothe sole arbitration of L. Ganga 
Sahai, while by means of Ex. B, the arbi- 
trator was authorized to value the ninety 
shares held by Basheshar Nath in the com- 
pany which Baskeshar Nath had to transfer 
to R. B. Damodar Das or his nominee within 
three months at the valuaticn fixed by 
the arbitrator. R. B. Damodar Das wasto pay 
off the debt due from Basheshar Nath to 
the company in part payment of the value 
of his shares, and he had to buy from 
the c’mpany one or more properties and 
transfer the same to Basheshar Nath at 
the value determined by tLe arbitrator. 
This property was to be approximately 
equal in value tothe balance of the value 


-of Basheshar Nath’s share in the company. 


Thereafter Basheshar Nath was to have no 
further concern or share in the company. 
The company, R. B. Damodar Das, Hari 
Nath and Basheshar Natb, were all parties 
to the first submission to arbitration, while 
only R. B. Damodar Das and Basheshar Nath 
were parties to the second submission. While 
the arbitrator was proceeding with his work, 
further disputes arose between Basheshar 
Nath and R. B. Damodar Das and Hari Nath. 
Basheshar Nath was afraid that the com- 
pany might repudiate one of the two awards 
which were ta be made by the arbitrator 
under the references dated December 5, 
1926. On April 29, 1927, another ugree- 
ment (Ex. P. W. 1-1) was executed to 
which the company, R. B. Damodar Das, 
Hari Nath and Basheshar Nath, were all 
made parties. Therein it was specifically 
stated that the agreement will in noway 
abrogate from but shall be in furtherance 
of the two agreements dated December 5, 
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1926. The Indian Arbitration Act was also 

mentioned in this agreement, and the arbi- 
trator was also authorized to decide the 
mode as to the execution of and carrying 
out of his awards under that submission 
and the previous agreements. All the par- 
ties, including the company, undertook to 
carry out the transfers of shares and pos- 
session of the properly in accordance with 
the decision of the arbitrator. 

On June 6, 1927, the arbitrator made two 
awards. By means of the award Ex. P.-B. 
the arbitrator decided that the debt due by 
Basheshar Nath to the company upto 
March 31, 1927, was Rs. 32,966. This debt 
was payable by Basheshar Nath together 


with interest at 6 per cent. per annum from. 


April 1,1927, until payment. Basheshar Nath 
was also made liable to pay the rent of the 
shop in Kashmiri Gate at Rs. 200 per 
mensem and the rent of Damodar Bhawan 
at Rs. 60 per mensem from April 1, 1927, 
until possession was delivered by him to 
the company. The award Ex. P-A fixed 
the value of Basheshar Nath’s share at 
Rs. 64,966, from which the sum of Rs. 32,966 
was to be deducted and for. the balance 
of Rs. 32,000 due to Bhasheshar Nath 
he was to get bungalow No. 9 in the 
Commissioner's Lane, Dehli. ‘The price of 
this bungalow was fixed at Rs. 42,000 and 
Basheshar Nath was ordered to pay 
Rs. 10,000, together with the interest and 
rent Mentioned above before taking posses- 
sion of the bungalow in the Commissioner's 
Lane. Thereafter Basheshar Nath was not 
to have any connection with the company. 
The two awards were filed in the Court of 
the learned District Judge, Delhi, on 
June 29, 1927, cn the request of the com- 
pany. R. B. Damodar Das and Hari 
Nath azcepted these awards, but Bashe- 
shar Nath raised a number of objections. 
These objections were disposed of by the 
learned District Judge by his order, dated 
January 31, 1928. The District Judge 1e- 
mittel the awards to the arbitrator 
with the following directions: (1) That 
the arbitrator should select a property 
in. the Civil Lines or the Kashmiri 
Gate of approximately Rs. 32,000 as the 
share of Basheshar Nath; (2) that the ar- 
bitrator should adjust the decrees of 
Messrs. R. B. Damodar Das and Basheshar 
Nath. The arbitrator submitted -a fresh 
award on March 18, 1928. This award pro- 
vided that the company ‘should transfer a 
shop in Kashmiri Gate to Basheshar Nath 
without any incumbrance, the value of 
which was fixed at Rs. 32,500. The company 
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was to pay interest at6per cent. per annum 
on Rs. 32,000 from April 1, 1927, till the 
delivery of possession of the property in 
dispute if possession of the shop was not . 
transferred by a certain date. As the shop 
allotted to Basheshar Nath formed part 
of a building consisting of three shops 
with a common balcony ‘and a com- 
mon water tank, the arbitrator gave 
certain directions for the separation of the 
balcony, sanitary fittings and water con- 
nection. The decrees of Messrs. Basheshar 
Nath and R. B. Damodar Das were also 
adjusted. Basheshar Nath accepted the 
amended award, but R. B. Damodar Das 
and the company raised a number of 
objections. Only two of these objections 
were, however, pressed before the learned 
DistricL Judge, cne regarding the pro- 
perty allotted to Basheshar Nath, and the 
second regarding interest awarded to him. 
The learned District Judge considered 
these objections in great detail and held 
that the arbitrator had carried out the 
direction of the Court given to him at the 
time of the remitting of the awards and 
that he had not exceeded his power in any 
manner, It was further held by the learned 
District Judge that the arbitrator in giving 
one of the shopsto Basheshar Nath had 
made suitable provision fcr the settlement 
of all disputes and ihat the other orders 
given by the arbitrator were necessary con- . 
sequences flowing from the charge made 
in the selection of the property assigned 
to Basheshar Nath. As a result of these 
findings the awards as amended were made 
R. B. Damcdar Das 
preferred a petition for revision to this 
Court against ihe order of the learned 
District Judge making the awards decrees 
of Court. This revision was rejected on 
the merits and the only amendment made 
by the High Court in the order cf the 
learned District Judge was that the words 
“be filed” were substituted in place of the 
words “are made decrees of the Court.” 
When Basheshar Nath took out execu- 
tion of ihe awards a number of objections 
were again raised by the company and 
R. B. Damodar Das, the most important 
of them being that there was no decree of 
which execution could be taken cut and 
that the company was not bound to con- 
vey the properties. While these objec- 
tions were still pending in the Court of 
the District Judge, twosuits were filed: 
one by the company against Basheskar 
Nath and R. B..Damodar Das, and tke 
other by R. B. Damodar Das against 
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Basheshar Nath and the company. At the 
conclusion of the first hearing R. B. 
Damodar Das withdrew his suit which was 
dismissed with costs. The suit of the com- 
pany against Basheshar Nath and R. B. 
‘Damodar Das, was continued and has given 
raise to the present appeal. In this suit 
Basheshar Nath is the only contesting de- 
fendant, and R. B. Damodar Das is 
identifying himself with the company. It 
was alleged by the company in the plaint 
that the arbitrator had no jurisdiction to 
make the award dated March 18, 1928, that 
he was not an arbitrator but only a valuer 
for the purposes of valuing the ninety 
shares of Basheshar Nath, and for selecting 
the property which had to be given to him, 
that after the remand of the award for re- 
consideration the arbitrator could not go 
beyond the two points mentioned by the 
District Judge, and that in making the 
alterations and additions in the final award 
he had exceeded his powers. It was fur- 
ther pleaded that the company was entitled 
under the articles of association to decline 
to register the transfer of the said ninety 
shares by Basheshar Nath, in favour of 
R. B. Damodar Des, until the debt due 
by Basheshur Nath, and secured by the 
first lien on the said shares, was paid to 
the company. It was prayed that the 
award inay be set cside and Basheshar Nath 
be restrained from transferring his shares 
and calling upon the company to deliver 
the property owned by it to him until the 
debt due by him to the company had been 
aid. 
It was pleaded on behalf of the’ defen- 
dant, inter alia, that the suit was not 
maintainable in view of the provisions of 
s. 11, Civil Procedure Code, and the 
general principles of res judicata, and that 
as no relief was claimed in respect of the 
awards dated June 6, 1927, on which. the 
final award, dated March 18, 1928, was 
based; the plaintiff was not entitled to any 
relief in the present suit. It was also 
pleaded that as the company wasa party 
to the agreement P. W. 1/1, the com- 
pany was bound by the final award and it 
had no subsisting lien on the shares, which 
it was bound to transfer in the name of 
R. B. Damodar Das. The learned Dis- 
trict Judge held that L. Ganga Sahai was 
an arbitrator and nota mere valuer, and 
the present suit for declaration and set- 
ting aside of the award, dated March 18, 
1928, was barred by the principle of 
ves judicata. It was further held that 
‘tLe company by being a party to the final 
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award had relinquished its lien, if any, on 
the shares held by Basheshar Nath and 
that the company could not get- 
award cancelled without suing for 
Cancellation of all the three awards. 
these findings the plaintiff's suit was dis- 
missed. The plaintiff has; therefore, pre- 
ferred an appeal to this Court. It was 
contended by the learned Counsel for the 
appellant that L. Ganga Sahai was 
merely a valuer and his function was to 
calculate the value of the shares belonging 
to Basheshar Nath, and also the amount of 
debt due to the company by him on one 
side and to value the properties of the 
company on the other and then to assign 
one of the houses to Basheshar Nath for 
the balancedue to him. It was suggested 
that Lala Ganga Sahai was not called 
upon to exercise any judicial or quasi- 
judicial function and that he could not 
therefore be regarded as an arbitrator 
and must be held to be a mere valuer. 
In our opinion this contention is wholly 
devoid of force. It is clearly stated tin 
the agreement dated April 29, 1927 (Ex. P. 
W. 1-1) that Lala Ganga Sahai, will also 
decide 

“the mode as to the exscution of and carrying 
out of his awards under this and the previous 
agreement, origival of appendix A, which will have 
to be carried out simultaneously and will be binding 
on all the parties.” 

Damodar Das had a decree - 
against Basheshar Nath while Mr. Basheshar 
Nath had a decree against the com- 
pany. R. B. Damodar Das wrote a letter 
to the arbitrator which was also signed 
by Hari Nath authorising the arbitrator 
to adjust the two decrees in the award. 
Mr. Basheshar Nath also gave authority 
to the arbitrator to adjust the decrees. 
The adjustment of the decrees was one of 
the points that the arbitrator had to take 
into account when giving his award and 
this point was specilically remitted to the 
arbitrator for decision by: the order of the 
District Judge dated January 31, 1928. 
It is amply established on the record that 
a number of disputes had arisen between 
R. B. Damodar Das andthe company on 
one side and Basheshar Nath on the other, 
between November 1926 and April 1927.. 
These disputes have been referred to in 
detail in the judgment of the learned Dis- 
trict Judge. All these matters had also to be 
adjusted by means of the award of the 
arbitrator. In these circumstances it cannot 
be said that Lala Ganga Sahai was merely 
a valuer and that he had no judicial or 
quasi-judicial functions to perfcrm. Re- 


1987 
ference may be made in this connection 
to John Mason Hopper v. William Bar- 
ningham (1). In tbat case a lease of a 
farm for a term stipulated that, in the 
event of a sale ofthe premises during the 
term, the tenant upon notice should quit 
and deliver up possession to the landlord, 
and in such case each party should ap- 
point a valuer to estimate the compensa- 
tion to be given tothe tenant for so quit- 
ting. The premises having been sold, the 
amount of compensation to be paid to the 
‘tenant was, by deed between the parties, 
submitted to the award of A and B, or such 
third person as they should appoint umpire 
under their hands to be endorsed on the 
submission before proceeding to value, with 
power to examine witnesses, ete. 

It was held that the reference was not 
merely to ascertain the amount of com- 
pensation or value to be paid to the tenant 
in the nature of an appraisement, but was 
an arbitration within s. 17, Ccmmcn Law 
Procedure Act, 1854. In final agreement 
as well asin one of the agreements dated 
December 5, 1926, the Indian Arbitration 
Act was specifically 1eferred to. The evi- 
dence of the parties was recorded by the 
arbitrator and the account books were 
also examined. We, therefore, kold that 
Lala Ganga Sahai was an arbitrator and 
that his awards are not open to any objec- 
tion on the score that he was merely a valuer. 
It was next contended by Mr. Achhru 
Rani, on behalf of the appellant, that 
when a Court orders an award to be filed, 
it is merely exercising ministerial functions 
and that the Courts can remit the award 
under s. 13, Arbitration Act, merely for 
correction of arithmetical or accidental 
errors. lt was maintained that the Dis- 
trict Judge had no jurisdiction to remit 
the first two awards for re-consideration. 
It was further maintained that, in any 


case, the arbitrator could only deal with. 


the matters remitted to him by the learned 
District Judge and that he had no jurisdic- 
tion to gointo other matters. Section 13, 
Arbitration Act, lays down in the clearest 
terms thatthe Court may from time to time 
remit the award tothe re-consideration of 
the arbitrator or umpire. It is further. 
provided that where an award is remitted 
the arbitratcr or umpire shall, unless the 
Court otherwise directs, make a fresh 
award within three months after the date 
of the order remitting the award. ‘In the 
present case the learned District Judge 
Temitted the awards to the arbitrator and 
(1) (1867)2QB387,- 0 SEs 
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indicated two particular matters which 
had to be dealt with by the arbitrator: (1) 
that he should select a property in the 
Civil Lines or Kashmiri Gate, of approxi- 
mately Rs. 32,000, and (2) that he should 
adjust the decrees of R. B. Damodar 
Das and Mr. Basheshar Nath. In the final 
‘award that he submitted on March 18, 1428, 
he dealt specifically with these points and 
also gave certain directions for carrying 
out his decision on these two matters into 
effect. The other changes introduced in 
the final award are merely incidental or 
consequential, and the learned District 
Judge, while deciding the objections, was 
right in holding that these changes fell 
within the scope of the two questions 
remitted by him for re-consideration. We 
agree with the conclusion of the learned 
District Judgein this matter. 

It was next contended by the learned 
Counsel for the appellant that the trial 
Court had erred in holding that the prc- 
sentsuit was barred by the dostrine of 
constructive res judicata. R. B. Damodar 
Das and thecompany in preferring objec- 
tions against the award dated March 18, 
1928, had stated that the arbitrator had 
exceeded his powers and had decided 
some points which he was not competent 
nor called upon to decide. It was ajso 
objected that the arbitrator had been guilty 
of legal misconduct and that the alloiment 
of the shop in Kashmiri Gate had heen 
improperly procured by Basheshar Nath. 
Each oneof these objections was consider- 
ed bythe learned District Julge, wno 
came tothe conclusion that the arbitrator 
hadnot exceeded his powers, that he had 
not been guilty of legal misconduct and- 
that all the changes made by him fell 
within the purview ofthe two points re- 
mitted to him for re-consideration. It is 
obvious: therefore that all the objections 
that were preferred against the award in the 
present suit were actually considered and 
decided by the learned District Judge in 
ihe proceedings under the Indian Arbitra- 
tion Act. Reference was ‘made by the 
learned Counsel for the appellant to Echhlz 
German Merchant v, Amer Nath Sriram (2). 
where it was held that, even after an award 
is enforced under the Arbitration Act, it. 
is open tothe party affected by it to sue, 
for its being set aside onthe ground that- 
the arbitrator had . acted wholly without 
jurisdiction. . 

In that case’ certain objections were 
preferred against the awards, one of them: 

(2) A I R 1935 Lah, 76; 157 Ind, Oas. 796, at 
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being that the arbitrator had acted wholly 
without jurisdiction. These objections had 
not been decided in the proceedings uuder 
the Indian Arbitration Act when a separate 
suit was filed to establish that the arbit- 
rator had acted wholly without jurisdiction. 
It was held that such a suit was competent. 
That case is clearly distinguishable, as in 
the present case all the objections raised 
during the arbitration proceedings were 
decided by the District Judge. In this 
ruling it was also observed that all that 
could be reasonably urged was that, if any 
issue arising in the suit was already decid- 
ed inthe proceedings under the Arbitration 
Act, it may operate - as res judicata. In 
Peoples Bank of Northern India v. Kanhya 
Lal Gauba (3) it was held that one of 
the parties to an arbitration is entitled to 
apply under s. 14 of the Act to have the 
award set aside cn the ground that it had 
been improperly procured on account of 
want of jurisdiction in the arbitration, and 
no appeal lies from the order on such ap- 
plication. This ruling dces not deal with 
the question of res judicata and is, therefore, 
of no assistance to the appellant. In E. D, 
Sasoon & Co. v. Ram Dutt Ram Kissen (4), 
it was held that a suit would lie to estab- 
lish that an award under the Indian 
Arbitration Act was not binding on a 
party on the ground that the arbitrator had 
acted wholly without jurisdiction, and that 
the remedy under s. 14 of the Act to set 
aside the award was not the only remedy 
open to the respondent. In that case one 
of the parties to the arbitration had never 
appeared and had never raised any objec- 
tion, The following observations from the 
judgment of their Lordships may be quoted 
in extenso: 

“On the argument before their Lordships, it was 
argued, as a preliminary point, that a suit would 
not lie, as the only remedy open to the plaintiffs was 
to move to set aside the awards under s, 14, Ar- 
pitration Act, and this could not be done after the 
awards hadbeen enforced by execution. In their 
Lordships’ opinion, there is no substance in this 
point. Any objectionto anaward on the ground of 
misconduct or irregularity onthe part ef the arbitra- 
tor ought, no doubt, to be taken by motion to set aside 
the award; but where (as here) it is alleged 
that an arbitrator has acted wholly without 
jurisdiction, his award can be questioned in a 
suit brought for that purpose. Nor is the fact 
that the award has been .enforced by execution 

“under s. 15 a bar to a suit to have it declar- 
ed void and for consequential relief s. 15 does 
mot enact that the award, when filed, is to be 


(3) A IR 1935 Lah. 602; 161 Ind, Cas. 197; 16 Lah, 
1090; 38 PL R 115; 8R L 679. 

(4) 50 © 1; 70 Ind. Cas. 777; A IR 1922 P C 374; 33 
COLI 336; 44M L 7 758: 27 O W N 660; (1923) M W N 
372; 18 L W 537; 49 IA 366 (P O). 
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Court, but 


deemed to be a decree of the 
it were 


only that it is to be enforceable as if 
a decree.” 

We are, therefore, of opinion that none 
of the rulings relied upon, on behalf of 
the appellant, is of any assistance in de- 
termining the question under considera- 
tion. As pointed out above, all possible 
objections were taken during the arbitra- 
tion proceedings in the present case and 
were decided against the company and 
R. B. Damodar Das by the learned District 
Judge. In Khimji v. Nathi Bai, 76 Ind, 
Cas. 953 (5), it was held that when objec- 
tions toan award falling within the pur- 
view of s. 14, Arbitration Act, have been 
raised and disallowed, or when they are 
partly reserved for a separate suit, a suit 
seeking to set aside an award on those 
very grounds is barred on principles of 
res judicata as enunciated in s. 11, Civil 
Procedure Code. The contentions raised 
on behalf of the appellant have been fully 
dealt with in this ruling at pp. 955 and 
956*. In Isri Baiv. Peru Bai, 121 Ind. Oae. 
164 (6), it was held by the Sind Judicial 
Commissioner's Court that : 

“Though when an objection to an award goes to 
the root of it, that is the jurisdiction of the 
arbitrator to make the award, a suit to set 
aside the award is competent, yet where objections 
are filed, inter alia, with regard to the jurisdic- 
tion of the arbitrator to act, on the ground that 
there was no valid submission in his favour and 
the objections are withdrawn and dismissed, a 
subsequent suit on the same grounds is barred by 
rason of res judicata.” 

To the same effect is Rochan Bai Udho- 
mal v. Motumal (7). We are of opinion 
that where objections have been preferred 
during the arbitration proceedings and 
disallowed, the principle of finality applies 
andthe same matter cannot be agitated 
in a separate civil suit. It was next 
contended by Mr. Achhru Ram that, 
under the articles of association, the com- 
pany could not be compelled to transfer 
the shares of Basheshar Nath to R. B. Damo- 
dar Das and that the arbitrator had no 
power to direct the company to do so. 
This argument overlooks the fact that the 
company as well as all the members 
thereof were parties to the reference dated 
April 29,1927, and that the company is, 
therefore, bound by the decision of the 
arbitrator. In this connection reference 
may be made to the resolution of the 

(5) 76 Ind. Cas. 953; A T R 1925 Sind 42. ; 

(8) 121 Ind. Cas. 164; A I R 1930 Sind 195; Ind. Rul, 
(1930) Sind 36. 

(7) A IR 1932 Sind 20; 138 Ind. Oas. 808; Ind. Rul, 
(1932) Sind 66. 

*Pages of 76 Ind, Cas,—|#d.] 
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company dated May 29, 1927, which is 
signed by R. B. Damodar Das, Hari 
Nath and Basheshar Nath. Jt runsin the 
following terms : f 

“Resolved unanimously that the two agree- 
ments of reference dated December 5, 1926 
(copies whereof are annexed hereto and marked 
A and B), are proved and affirmed, and the 
Managing Director of the company (Lala Hari 
Nath) bs and is hereby authorized to sign the 
submission in the agreement hereto annexed and 
marked “O" on behalf of the company and to 
put the common seal thereon and also carry 
out the awards on the said agreement of refer- 
. ence marked “A” and the agreement copy 
Whereof is annexed and marked “O” when 
made,” 


The second agreement, dated December 
5, 1926, contains a clause to the effect 
that R. B. Damodar Das will pay off the 
debt due from L. Basheshar Nath to the 
company in part payment of the value of 
the said shares and also that R, B. Damo: 
dar Das will purchase from the company 
one or More properties awarded by Lala 
Ganga Sahai and transfer the same to 
Basheshar Nath at the value determined 
by L. Ganga Sahai. This agreement be- 
came part and parcel of tlhe agreement 
dated April 29, 1927, and it is, therefore, that 
the company accepted R. B. Damodar Das 
25 adebtor in place of Basheshar Nath 
and agreed to abide by the awards 
which were to be made by Lala’ Ganga 
Sahai underall the three agreements. Ib 
was held in Bhajahari Saha v. Behari Lal 
(£), that a valid award operates to 
merge and extinguish all claims embrac- 
ed in the submission and after it has 
been made, the submission and the award 
furnish the only basis by which. the 
rights of the parties can be determin- 
ed. We, therefore, hold that it is not 
open to the company to refuse to carry 
out the provisions of the award simply 
because they may be in conflict with 
Some of the provisions of the articles of 
associations. For the reasons given above 
we hold that there is no force in any of 
the contentions raised on behalf of the 
appellant and we, therefore dismiss this 
appeal with costs, 

N. Appeal dismissed. 


(8) 330 881; 40 L J 161, 


-HoWns v. aivetim nowës (RANG) 


| $33 
RANGOON HIGH COURT. 
Special Bench 
Civil Reference No. 10 of 1935 
December 3, 1936 . 
Ronerts, C. J., Leaca AND DUNKLEY, JJa 
E. W. G. HOWES—APPLICANT 
f VETSUS | 
Messrs. MYRTLE HOWES AND ANOTHER — 
OPPCSIT8 PARTIES 

Divorce—Procedure—Suit for dissolution by hus- 

band on ground of adultery of wife—0ase sent 

efor enquiry—Finding that adultery though condoned 
had revived by subsequent matrimonal offence— 
Counter-allegation by wife of adultery of husband 
after decree—Whether can be raised, 

Where an ex parte decree was granted ina suit 
for dissolution by the husband on ground of wife's 
adultery, but the High Court returned the case for 
enquiry to the District Judge who found that 
although there might have been condonation, the 
act of adultery had been revived by a subsequent 
matrimonial offence, namely, by the continuance of 
correspondence of an amorous kind between the wife 
and the co-respondent, and the wife raised a counter- 
allegation of the husband's alleged adultery with 
another woman subsequent to ths decree : 

. Held, that she could not raise this matter and it ` 

could only be examined upon the intervention cf a 
third party or of. the King’s Proctor. Williams v. 
Williams (1), relied on. 


C. R. made by the District Judge, Manda- 
lay, in Civil Suit No. 4 of 1935, 


Mr. Basu for Mr. N. H. Hirjee, for the 
Applicant. 


Roberts, C. J.—In this case an ex parte 
decree which was granted came before the 
High Court and was returned to the Dis- 
trict Court for further enquiry upon the 
allegation ofthe wife that she had been 
tricked into non-appearance in the Court 
below. New evidence was taken by the 
District Judge and the question of condo- 
nation was examined. Thelearned District 
Judge held that although there might 
have been condonation, the act of adultery 
had been revived by a subsequent matri- 
menial offence, namely, by the continuance 
of correspondence of an amorous kind bet- 
ween the wife and the co-respondent. In 
his findings the District Judge records a 
finding of fact upon the counter-allegation 
of the petitioner's alleged adultery with 
another woman subsequent to the decree. 
That isa matter which respondent could 
not raise: it could only be examined upon 
the intervention of a third party or of 
the King’s Proctor. This appears plainly 
from the judgment of my ‘learned brother 
Leach, J. in Williams v. Williams (1). In 


Q) 14 R 322; 165 Ind. Cas, 819; A I R 1936 Rang, 
499; 9.R Rang. 225. | < ae 
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these circumstances we have no opiion but 
to confirm the decree.. 

Dunkley, J.—I agree. 

.Leach, J.—I agree. 
N. D. cree confirmed. 


PATNA HIGH COURT 
econd Appeals Ncs. 867 and 959 to 961 of 
1933 


May 4, 1936 
oo DHAVvLE, Je ? 
Maharajadhiraj Sir KAMESHWAR 
SINGH or DARBHANGA—PLAINTIFE— 
APPELLANT - 
VETSUS | 
HEM NATH JHA AND 0THERS— 
DEFENDANTS—RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss. 50, 101-H 
(4)—Fixed rate tenancy entered in Record of Rights: 
— Presumption, if affected by variation in rent of 
settled and after-acquired lands—Suit for increase 
of rent—Failure of landlordto make out case of 
increase—Court, if can reduce rent settled by Settle- 
ment Authorities. i 
The nature ofthe interest acquired by a tenant 
jn land adjoining the land settled with him by his 
. lendlurd depends on the circumstances and is not 
necessarily of the same kind as his interest in the 
latter. The mere fact that there are variations in 
the rents of the originally settled land and of after- 
acquired-lands does not affect the presumption aris- 
ing from the entry in the Record of Rights that a 
tenant is a fixed-rate tenant. Rajendra Nath Roy, 
v, Nandlal Guha (1), Dwarka Nath v. Rash Behari ~ 
(2), Lal Muhammad Khan v. Krishna Dayal Gir 
43) and Hem Chandra Sen v. Girish Chandra Saha 
44), referred to. 

Section 10J-H (4), Bengal Tenancy Act, does not 
empower the Court to reduce the rents settled by 
Settlement Courts, on the failure of the landlord to 
make out a case for increase of rent and on finding 
that entries were incorrect, ina suit by him claim- 

| ing that the entries in the Record of Rights were 
incorrect and that the tenant was liable to pay in- - 
creased rent, if oe i 

S. A. from a decision of the Additional 
District Judge, Bhagalpore, dated April 8, 
1933. . ; i 

Messrs. Rameshwar Misra, S. P, Srivastava _ 
(in S. A. No. 867) and S. C. Mazumdar, (in 
S. A. Nos. 959 to 961), for the Appellant. . 

“Mr. P. B. Ganguly (in ©. A. Nos. 959 to. 
961), for the Respondents. : 

Judgment.—These are appeals by the 
plaintiff-landlords. Second Appeal No. 867 of | 
1933 arises out of title Suit No. 363 of 1931 
brought by the landlord in respect of an entry 
jn the Kosi Diara Record of Rights that the , 
defendant was a malguzar “istimrari mukar- | 
ravi’ with an ‘area of 17.79 acres and a 


fixed rent of Rs. 7-0-73 pies, besides.37 :. 


acres of land, the rent of which could be 
enhanced in accordance with the law and 
was afterwards assessed by the Settlement - 
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Officer under s.112, Bengal Tenancy Act, 
at a figure which made up a total cf Rs. 8, 
The plaintiff asked for a-declaration that. 
the defendant was not entitled to fixity of 
rent but had a kaimi as opposed to an 
istimrari nukarrart status and for settling 
a fair rent to be comprised in the Settle- 
ment Rent Roll prepared under s. 104-A 
tos, 104-F of Bengal Tenancy Act. 

The other three appeals arise out of three 


a Suits brought by another landlord in respect 


of similar entries sharah-mauaiyan in res : 
pect, however, not of tenure-holders but of 
tenanis recorded as raiyats who according 
to the plaintiffs were occupancy ratyats 
only. The prayers were that the holdings: 
be determined to be kaimi and not sharah 
muaiyan, that the khatians be amended 
acecrdingly, and that such other relief as 
may be deemed proper by the Court be 
given to the plaintiff. As the learned, 
Munsif pointed out, there was no prayer 
for a settlement of fair rent in these suits, 
but the learned District Judge on appeal 
has treated them like Suit No. 363 of 1931 


as suits under s. 101-H, Bengal Tenancy.. 


Acl; the suits were allinstitu:ed within tle. 
period prescribed by sub-s. (2), s. 10H, 

and the prayer for general relief would, in 

the circumstances, include settlement of a 

fair rent. And in all the four appeals the, 
learned Judge has reduced the rent settled - 
by the Assistant Settlement Officer for the. 
extra areas to strictly proportionate figures. 

The trial Court dismissed title Suit ` 
No. 363 of 1931 and two out of the three | 

suits brought by the other landlord on the 
ground that the fixed rent status shown in 
the Record of Rights was correct. The only - 
exception was title Suit No. 142 of 1931, in | 
which there had been an addition of area , 
after 1322 Fasli and there were two bonds | 
in which the raiyat has described himself 
as kaimi, an expression which the learned | 
Munsif took to mean the status not of a” 
raiyat at fixed rates but of an occupancy 
raiyat. The lower Appellate Court has | 
differed from the trial Court as regards . 


the status of the defendant in title Suit. . 


No. 142. The result is that before me all 
the suits stand on much the same footing, 
though 8. A. No. 867 refers to what is re- 
corded as atenure (and not an occupancy 
holding) and has been argued separately 
from the other three appeals. < 

Mr. Rameshwar Misra who appears for 
the appellant in S. A. No. 867 has urged 
that the lower Courts have not properly 
construed a hustbud for 1285 Fasli and a 
hustbud wasilbaki for 1307 Fasli produced 
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by him and have thus arrived at the wrong 
conclusion that the status of the tenure- 
holder’ is istimrari mukarrari. I can see 
no error of construction in connection with 
these documents. So far as they show differ- 
ent areas and different rents, it has to be 


remembered that the appellant’s case, which | 


is set out in para. 3 of his plaint, contained 
no suggestion that apartfrom the extra area 
assessed by the Assistant Settlement Officer, 
there had been any variations in the area 
or rent of the tenancy.as it was sought by 
means of these old papers to make out. 
There was also no evidence which the lower 
Courts could accept that the tenancy was 
created in 1285 Fasli and no proof that rea- 
lizationg were ever made at the rates 
shown in Exs.1 and 1 (a). It is, therefore, 
impossible to interfere with the finding that 
the defendant had an istimrart mukarrari 
interest in respect of the bulk of the area 
of the tenure. Upon this Mr. Rameshwar 
Misra urged that on that footing the lower 
Appellate Court should have left the rent 
settled alone instead of reducing the rent 
for the excess area of 37 acres to a propor- 
tional amount. -In the other three appeals 
Mr. Subal Chandra Mazumdar who appears 
for the landlord-appellant did not question 
the finding of the lower Appellate Court 
that the holdings of the defendants are 
sharah muaiyan, though this is found in 
the memoranda of appeal, but urged that 
as the defendant did not say that the rent 
settled was wrong or unjust, the reduction of 
ihe rents for the excess area to a propor- 
ionate amount was not an issue in the case 
and was beyond the jurisdiction of the 
Jourt. This is thus the only point that re- 
mains for decision in these four second 
w:ppeals. 

The learned District Judge considered 
he matter elaborately and apparently re- 
garded it as a contradiction in terms that 
s fixed rate tenure of holding should com- 
rise, besides an area helu at a fixed rent 
oy at a fixed rate of rent, an area carrying 
a rent which was liable to enhancement in 
accordance with the law. He pointed out 
hat the Settlement Officer had not describ- 
sd any holding or tenure as partly of one 
tatus: and. partly of another. On a con- 
truction of ss. 50 (1) and 52, Tenancy Act, 
he learned Judge came to the conclusion 
hat unless the rent assessed on the excess 
area is proportionate to the area, the entry 
n the Record of Rights that the rent for the 


xcess area is liable to enhancement in ac-" 
ordance with the law would destroy the: 


xed rate status of the defendants in aS 
167—93 & 94 
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` generally, be very low, 


737 

that in other ‘words, decrees upholding the 
defendants’ status as tenure-holders or 
raiyats at fixed rates of reni would be 
automatically rendered nullities if the 
rent for the excess areas is not correct, 
that is to say, not proportionate to 
the areas, and in this view, even though 


“he held against the plaintiffs that they had 


failed to show that the tenants belonged to 
a class different from that to which- they 
had been shown in the Record of Rights to 
belong, hereduced the rents proportionate- 
ly to the extra areas. Itseems to me that 
the argument adopted by the lower Appellate 
Court is unsound. 

Turning first to s. 50 (1), it is true that 
a holding or tenure will remain at what 
the Act compendiously calls “fixed rates”: 
see for example,ss. 4 (a), 18 and-102 (b), 


if whenever its rent is changed, the change 


is proportionate to the area, because in- 
that case the rate remains unchanged. - 
But the concluding words of the provision 
“except on the ground of an alteration in 
the area of the tenure or holding” only 
show when “the rent or rate of rent may be 
increased” and in view of the words that- 
Ihave underlined [italicised], cannot be 
taken to mean that theincreasein the rent 
must be propurtionate to the increase in the - 
area; they clearly include- an increase in- 
the rate of rent as well. Section 52 of the” 
Act provides that every tenant shall be - 
liable to pay -additional rent for all land 
proved by measurement to be in excess cf 
the area for which rent has been previ- - 
ously paid by him. It is true that the 
section is general. in its’ terms and does 
not deal specifically with tenancies com- i 
ing within s. 50 of the Act, but the general 


-rule for assessment of excess area found- 


in sub-s.(3) of the section does not seem - 
to be inapplicable to what may convenient 
ly be called fixed rate tenancies in assessing 
rent under s. 112 of the Act, for the sub- ` 
section prohibits rent which is.unfair or- 
inequitable; -and s. 112, especially when-- 


` read with s. 104, does much the -same by - 


providing positively for the settlemént of ~ 
fair and equitable rents. Rents which have , 
not been changed from the time of the ` 
T’ermanent Settlement would generally be . 
found to be very low in these days, and if . 
therents forexcess areas are 10 be pro- 
portionate, they would, again speaking 
while the rent 
settlement under ss. 112, 104 and 104-3 is ~ 


‘to bea “settlement of ‘fair and’ equitable 


rents for tenants of every class. 
The nature of the interest acquired by 
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a tenant in land adjoining the land settled 
with him by hislandlord depends on the 
circumstances and is not necessarily of 
the same kind as his interest in the latter. 
As an` extreme example of this, I may 
refer tothe holder of a rent-free holding 
who is entitled to possession of all land 
forming an accretion thereto but is not 
entitled to hold the same rent-free: see 
Rajendra Nath Roy v, Nandlal Guha (1). 
The rule adopted by the learned District 
Judge would give fixed rate tenants not only 
a fixed rate interest in the excess lands but 
also an interest atthe same rate asthe lands 
originally constituting the tenancy; and 
the learned District Judge has adopted this 
rule because he thinks that in view of s. 115, 
Bengal Tenancy Act, the tenants will in 
future be deprived of their fixed rate status 
merely by the entries regarding the rents 


as they stand in the Record of Rights at 


present. This shows a not uncommon 
misunderstanding of s. 115 which, when 
jt provides that the presumption under s. £0 
shall not apply to a tenancy after the par- 
ticulars mentioned in s. 102, cl. (b), have 
been recorded, does not mean that if the 
entry in the Record of Rights regarding 
the tenants sharah muaiyan status is chal- 
lenged, they will not be at liberty to support 
that entry by falling back upon s. £0, 
This was clearly explained in Dwarka Nath 
v. Rash Behari (2). The entries as they 
stand, showing the bulk of the land as 
sharah muaiyan, and the excess as otherwise, 
will therefore not defeat themselves. The 
Record of Rights will carry astatutory pre- 
sumption of correctness, and, if it be assail- 
ed,the tenants could always fall back on 
s..50 in support of the entries in that record. 
The learned District Judge also thought 
that the Court must consider the rentof an 
individual holding or tenure as one indivi- 
sible whole, and he observed that it was: 

“clearly on this principle, that it has been held that 
in a case where the rent of the holding was paid partly 
in cash and partly as produce rent in (sxe) s. 50 (1), 
Tenancy Act, would not apply, even though the cash 
rent also had remained unchanged for more than 20 
years andno presumption under s. 50 (2), Bengal 
Tenancy Act, could be raised in that case.” 

it 18 not quite clear which case tLe 
learned District Judge had in mind butif, 
as has been suggested at the Bar, that case 
was Lal Muhammad Khan v. Krishna Dayal 
Gir, 51 Ind. Cas. 802 (3), it is to be observ- 
ed that what was keld there was that the 

(1) 180 W N 1206; 26 Ind. Cas. 977; A IR 1915 


Cal, 106; 19 O LJ 595. 
(2) 27 C WN 936; 76 Ind. Cas. 401; AIR 1923 


Cal. 365. È 
(3) 51 Ind. Cas. 302; A I R 1919 Pat, 307, 
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presumption under s. 50 (2) could not pre- 
vail in a case where it was admitted that 
the area of the holding included a portion 
which had been commuted to nakdi at 
some time previous to the last 20 years but 
since the Permanent Settlement, and. the 
tenant could not identify the plots for which 
the sharah muaiyan status was claimed on 
the basis of payment of a fixed rate of rent 
for the entire holding for 20 years. This 
will afford no ground for the view that a 
tenant may not have a fixed rate tenancy 
combined with an area the rent of which 
may be enhanced from time to time in 
accordance with the law. Such a view is in 
fact negatived by Hem ChandraSen v. 
Girish Chandra Saha, 92 Ind. Cas. 107 (4), 
in which questions of fair rent and enhance- 
ment of rent arose under s. 105, Tenancy 
Act, and it was found that there was an old 
tenancy with a definite rent which had been 
held for more than 20 years at a uniform 
rent and additional rent was added for an 
additional area and in recent times the rent 
of the old tenancy was paid along with the 
additional rent for the added area. The 
learned Judges of the Calcutta High Court 
held that the addition of new.area and rent 
made no difference in the position as regards 
the old area and the old rent, but that the 
presumption under s. 50 (2), could not apply 
to the new land. 


As regards the status of such tenants it 
would undoubtedly be unjust to the 
tenants to leave out the fixed rate or the 
sharah muaiyan element from the. descrip- 
tion. The tenancies are predominantly 
ofthat character and the addition of small 
areas which the tenants are not entitled to 
hold at fixed rates does not affect that status. 
The grievance of the landlords in thé 
present cases really was that sharah muaiyan 
(or istimrari mvkarrari) status was given 
to the tenants in respect of the old areas, 
and as regards this the lower Courts have 
concurrently found that the grievance is not 
made out. Section 104 H, Tenancy Act, 
isa special provision of the law entitling 
the Civil Court to interfere with the fair 
rents that the Revenue Authorities are to 
settle under ss. 104 to 104-J. It empowers 
any person aggrieved by an entry ofa 
rent settled in Settlement Rent Roll, etc., to 
institute a suit in the Civil Court within 
six months frcm the final publication of the 
Record of Rights, etc., on any of the grounds 
stated in-sub-s. 3 and on no others. The 
ground taken in the present cases was 


(4) 92 Ind, Cas, 107; AI R 1926 Oal, 710, 
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ground (e), viz., that the tenant belongs to a 
class different from that to which he is shown 
in the Record of Rights as belonging. This 
ground has failed. The Record of Rights 
does not really show the tenants as holding 
at fixed rates in respect of the excess areas, 
nor is that the grievance of the plaintiffs. 
-It need hardly be pointed out that it was 
also not the grievance of the plaintiffs that 
the rents settled by the Settlement Authori- 
ties in respect of the excess areas were 
more than proportionate to the areas. Their 
grievance lay in the circumstance that the 
tenants were shown as tenants at fixed rates 
at all and that the rents for the old areas 
were accordingly treated as fixed rents, 
This grievance failing, authority and prin- 
ciple alike required that the suits should 
have been dismissed. 

The learned District Judge considered 
that the words of cl. 4, s. 104 H, -empowered 
him, on the finding that the entries of rent 
settled were ‘incorrect’, to settle fair rents. 
But cl. (4) will only apply to suits that 
have been properly brought under the 
section. When in the suits now in question 
the plaintiffs failed to make out the ground 
taken, viz., ground (e)incl. (3) one would 
have thought that that would be the end of 
the matter. Even apart from the erroneous 
‘construction that the learned District Judge 
has put upon cl. (4), s. 104-H, it.is clear that 
the plaintiffs having come to Court for a 
present or future increase of the rent, it 
was not open to the Court, on the plaintiffs’ 
failure to make out their case for an 
‘Increase, to reduce the rents settled by the 
Settlement Authorities for the excess areas 
and reduce them on the finding (which as I 
have shown) that they were “incorrect.” 
In my opinion, the trial Court took a just 
view of this matter. The tenants are 
primarily istimrart mukarrari or sharah 
muaiyan tenants but they are not entitled 
(nor dothey claim to be entitled) to hold 
the excess areas on the same terms as their 
‘old holdings. The entries of status in the 
Record of Rights are substantially correct 
and the suits should all have been dismiss- 
ed. The appeals must, therefore, be allowed, 
and the suits of the plaintiffs dismissed with 
costs in all the Courts, except in S. A. 
No. 867 in which the respondents did 
not appear in the lower. Appellate Court 
and will, therefore, get their costs in this 
Court and the trial ‘Court only. 

N. Appeal allowed. 
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NAGPUR HIGH GOURT 


Oriminal Revision No. 70 of 1936 
“April 27, 1936- 


Bose, J. - 
NARSINGH PRASAD AGARWALA 
—APPLIOANT ` 
VETSUS 
EMPEROR—Non-ApPiioant 

Criminal Procedure Code (Act V of 1898), 3. 108, 
531—Magistrate acting on previous information hav- - 
ing jurisdiction to do so—Discretion should not be 
interfered with—Even if he had no jurisdiction 
s. 531 covers case when no prejudice is caused. 

When s. 108, Oriminal Procedure Oode, provides 
that a Magistrate may act on information which 
states that a person of the nature contemplated by 
that section is within the local limits of his jurisdic- 
tion, andit is clear from his order that he has be- 
lieved this information and acted on it, it is in the 
last degree undesirable that the High Court should 
go behind the information, and substitute a conclu- 
sion reached after elaborate enquiry and arguments, 
for a discretion which the Magistrate was expected 
to exercise on the spot as soon as he conveniently 
could. ` 

[Case-law discussed] . 

Held, that after transfer of the case, the Magis- 
trate enquiring into the matter on the basis of pre- 
vious information; had jurisdiction to proceed with 
the case and that even if he did not have it, s. 531, 
Criminal Procedure Code, would cover the case when 
no failure of justice is caused. Emperor v. Hamid 
Hasan (1), not followed, Emperor v. Madho Dhobi 
(2), Emperor v. Ravalu Kesigadu (3) and Emperor 
v. Vinayak Damodar Sawarkar (4), followed, In re 
Ramjibhai (6), distinguished. ; 

App. for revision of the order of the Court 
of the Sessions Judge, Raipur, dated Feb- 
ruary 13, 1936 in Criminal Revision No. 128 
of 1935, Confirming the order of the Court of 
the Magistrate,First Class, Drug, dated De- 
cember 21, 1935, in Misc. Cr. Case No. 157 
of 1935. 


Mr. Abdul Razaq, for the Appellant. 
Mr. W.R. Puranik, for the Crown. 


. Order.—The question before me in this 
revision is whether it is necessary that the 
person ‘against whom proceedings under 
s. 108 of the Criminal Procedure Code are 
contemplated should be physically within 
the jurisdiction of the Magistrate at the 
time he passes the preliminary order under 
8.112. An information was laid before the 
Sub-Divisional Mrgistrate, Bemetara, on 
July 31, 1935, in the shape of the com- 
plaint made by the station house officer of 
Drug. It appears the applicant was at 
neither of these places on that day, and so 
the preliminary order had to be served on 
him at Nagpur. It is not denied that the 
applicant ordinarily resides within the juris- 
diction of the learned Magistrate at Beme- 
tara; nor is it contended that he had any 
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intention of altering his place of residence. 
The only argument is that as he was not 
within the local limits of jurisdiction when 
the order was passed, the order is illegal. 

Section 531 of the Code of Criminal Pro- 
cedure meets just such a case. It provides, 
among other things, that no order of any 
Criminal Ovurt shall be -set side on the 
ground that the proceedings in the course 
‘of which .it was passed took place in a 
wrong district, Sub-Division or other local 
area, unless it appears that such error has 
in fact occasioned a failure of justice. If 
the contention of the appellant's learned 
Advocate is correct, then a Nagpur Magis- 
trate would have beén the right person to 
‘pass the order, as the appellant was 
in Nagpur on that date. Since, how- 
ever, the Bemetara.Sub-Divisional Magis- 
trate - passed it instead, it follows the order 
was ` passed in a wrong District or Sub- 
Division. That being so it cannot be set 
aside unless it has in fact caused a failure 
of ‘justice. In the circumstances, it is 
not necessary for me to discuss the mean- 
ing of the words. “is within the local limits 
of his jurisdiction” in s. 108. - 

On the question of prejudice, or what the 
section calls a failure of justice, I am un- 
able. to see how there can be any in this 
case. The applicant is a resident of the 
Sub-Division ir which the preliminary order 
was-passed. Jf the order had been passed 
a few days earlier or Jater, he could not 
have complained; nor would he have had 
any grievance on this score if the informa- 
tion had been laid before a Magistrate in 
Nagpur where he was at the time. That 
would have been much more inconvenient 
for him. So I am unable to find that the 
order has occasioned a failure- of justice. It 
follows the proceedings cannot be set aside, 

Soon after the preliminary order, the ap- 
plicant applied to the Judicial Commis- 
sioner’s Court for a transfer, and obtained 
one. He took the present objection as soon 
as the case was taken up again, and in 
order to obviate any difficulty the learned 
Magistrate said he would start the proceed- 
ings afresh, and so passed a second pre- 
liminary order on the basis of the original 

| information, this time in the presence of 
the applicant. Objection is again taken 
to its validity. Itis now urged that, as the 
“accused originally came in obedience toa 
summons issued by the first, Magistrate, 
and has continued to attend ever since, his 

` presence within jurisdiction must be ignor- 
ed, as it-was not Voluntary. | 

Of the -rulings cited in support of this 
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proposition Hmperor v. Hamid Hasan (1) 
does not notice s. 331 at all; nor does it 
refer to other decisions which take the op- 
posite view. With all due respect, I am 
unable to follow it. I prefer to follow 
Emperor v. Madho Daobi (2), Emperor v. 
Ravalu Kesigadu (3) and Emperor v. Vina- 
yak Damodar Sawarkar (4). In the first of 
these three cases it was contended that 
the person against whom proceedings 
under s. 109 (b) were being taken had 
been wrongly arrested by the Police and 
thus brought within the local limits of 
jurisdiction. It was held that it was im- 
material how he happened to come before 
the Magistrates. It was enough that he 
was there. The other two rulings also take 
the same view. Manindra Mohan Sanyal 
v. Emperor (5) though not exactly in point, 
is based on a similar principle. In my 
opinion these decisions are in accord with 
the principle of ss. 531 and 537 of the Code, 
and take the right view. ane 
As regards In re Ramjibhai (6) the facts 
there were different. A Magistrate in pro- 
ceedings under s. 110 issued a warrant 
under s. 114 to arrest the accused who had 
already left his jurisdiction. As the war- 
rant was not executed, the Magistrate took 
proceedings under s. 87 and attached the 
movable and immovable properties of the ac- 
cused under s. 88. It was held he had no power 
to do this. Of course he had not. It is 
elementary that a Court cannot proceed 
against a man in his absence, unless he 
has been properly served and given an 
opportunity to attend. The power to order 
attendance is thus of the essence of the 
matter in such acase. If an unsuccessful 
attempt is made to compel attendance when 
there is no power, and the accused does 
not appear, then naturally nothing can be 
done and if it is, there is an obvious failure 
or justice. It is very different when the 
accused does appear and is given an op- 
portunity to meet the charges against him. 
There is also another point of distinc« 
tion. In that case the Magistrate was 
informed that the accused was not within 
jurisdiction. In was naturally held that this 


(1) 54 A 341; 136 Ind. Cas. 72; A I R 1932 All. 162; 
33 Ur. LJ 230; LR13 A12 Cr. &70 Or; (1932) A 
L J 212; (1939) Cr Cas. 172; Ind. Rul. (1932) All. 120. 

(2) 31 Ò 557; 7 O W N 601. 

(3) 26 M 124; 1 Weir 630. 

9 35 B 225; 10 Ind Cas. 956; 13 Bom. L R296;. 12 
Or. L J 356. 

(5) 46 O 215; 46 Ind. Cas. 152; A 1R1919 Cal, 702; 
28 OL J 25; 23 C W N 193; 19 Or. L J 696. 
AY) 14 Bom. L R 889; 17 Ind. Cas..540; 13Cr,-L J 
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cannot be treated as an information that 
the accused is in the local limits of his 
Jurisdiction. The ratio decidendi wou'd 
possibly have been differentif he had been 
wrongly informed that the accused was within 
Jurisdiction, the queslion of prejudice would 
stiil have remained, for it is the information 
which gives the Magistrate power to act, 
and it is usually essential that he should 
act promptly. It has long been settled 
that proceedings under these preventive 
Sections are quasi-executive. Sir Lawrence 
Jenkins, C. J., decided that in In re Pandu- 
rang Govind (7) in the year 1900, and 
Mukerji, J. in Nanhe Mal v. Jamil-ur- 
Rahman (8). Even as early as 1873 it was 
held that a Magistrate can act on the state- 
ments of persons who have not been 
‘examined on oath and whose evidence has 
not been reduced to writing: In re Kishoree 
Mohun Roy (9). These views have never 
been challenged, and have been adopted 
by Monnier and Mitra in their respective 
commentaries on the Code of Criminal Pro- 
cedure (Monnier p. 402, an! B. B. Mitra, 
Eighth Edition, pages 293 and 346). It is 
significant that the legislature did not 
alter the term “other information” in s. 145 
when it recently amended it, in spite of 
these decisions, 


The burden of maintaining publie peace 
and tranquility has been laid upon Magis- 
trates and the Police, and it is only right 
they should be allowed wider latitude in 
carrying out the provisions of these pre- 
ventive sections than when trying ordinary 
crimes. The whole object of preventive ace 
tion would be frustrated if Magistrates were 
expected to hold elaborate investigations 
about the accuracy and reliability of these 
informations. I do not mean to suggest 
that they Should accept everything they are 
told at its face value. Of course they 
must exercise a reasonable discretion, and 
act with that due care and caution which 
should be the characteristic of all official 
acts. But provided they do so “it is undesir- 
able that such. orders should be interfered 
with in revision, unless they are made 
without jurisdiction and are obviously un- 
reasonable or unjust”. (B. B. Mitra’s Grimi- 
nal Procedure Code, Figbth Edition, 
page 345). When therefore s. 108 provides 
that a Magistrate may act on information 
which states that a person of the nature 
contemplated by that section is within the 

(7) 25 B 179 at p. 184; 2 Bom. 

(8) 234L Jal; 86 tid On aR ATR 1995 All. 


316; URGA 94 Cr: 26 Cr. L J 683 
(9) 19 W R 10Cr. 
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local limits of his jurisdiction, and it is 
clear from his order that he has believed 
this information and acted on it, itis in 
the last degree undesirable that the High 
Oourt should go behind the information, 
and subslitute’ a conclusion reached after 
eleborate enquiry and arguments, for adis- 
cretion which the Magistrate was expected to 
exercise on the spot aS soon as he convenient- 
ly could. 

Therefore from whatever point of view 
this case is approached, the undesirability 
of interference on a technical ground is 
clear. In the view I have taken the first 
Magistrate had jurisdiction, because as his 
order shows (and that has not been chal- 
lenged before me), he acted on information 
which stated that the applicant was within 
the-local limits of his jurisdiction. The Second 
Magistrate had power after the transfer 
either to continue these proceedings or to 
start them afresh, that is, to hold a de novo 
trial, and there can be no doubt about the 
accuracy of the information this time for 
the applicant was there before him in Court. 
His proceedings are, therefore, valid. 

But even if the second order cannot 
cancel the first, as has been argued, then it 
would be no more than a superfluity, for 
the first would then still hold good. How- 
ever, as I have said, the Second Magistrate 
had power to start the proceedings afresh 
after the transfer, and as he has done so, 
these proceedings will now continue on the 
basis of his order dated December 11, 1935, 
which, I hold, is a valid one. 

N. - Order accordingly. 


aana 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 2214 and 2215 of 1933 
March 27, 1936 
Gusa AND BARTLEY, JJ. 
SECRETARY or STATE—DEFENDANT— 
APPELLANT 
versus 
KAMALA RANJAN ROY —PLAINTIFE— 
RESPONDENT 

Bengal Tenancy Act (VITI of 1885), s. 114—Settle- 
ment—Costs of—Assessment, whether upon persons or 
tland—Purchaser in possession of lands appertaining 
to patnis annulled by sale—Liability for costs of 
settlement. 

Ia accordance with the provisions contained in 
s. 114, Beng“l Tenancy Act, expenses incurred in 
carrying out settlement operations under Chap. X. 
of the Act, in any estate or tenure are to be defray- 
ed by the landlords, tenants and occupants of land 
in that estate or tenure. Assessment of costs is 
not upon land but upon the landlord, tenants and 
occupants. The assessment is, however, in respect 
of the land. If before the amounts jare collected, a 
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landlord or tenant dies or-transfers or abandons his 
estate or tenancy or any part thereof, recovery may 
be made from the person in possession of the former 
holder's interest. 

So the purchaser at a sale of land for arrears of reve- 
nue who obtained possession of the lands appertain- 
ing to patnis which were annulled by his purchase 
at a sale for arrears of revenue, isthe person from 
whom the costs of the settlement operations are re- 
coverable, Bejoy Singh v. Hem Chandra (1), relied 
on Surja Kanta v. Sarat Chandra Roy Chowdhury 
(2), referred to, 

A. from the Appellate decrees of the 
District Sudge, Murshidabad, dated July 17, 
1933. 


Messrs. S. C, Basak and Bijan K. Mukher- 
jee, for the Appellant. 

Messrs. Brojo Lal Chakravarty and 
Krishna Lal Banerjee, for the Respondent. 

Judgment.—The plaintiff in the suits 


in which these appeals have arisen prayed 


for cancellation of certificates issued under 
the Public Demands Recovery Act, and 
for the recovery of the amounts realised 
from him by the Government. On the plead- 
ings of the parties the question for consi- 
deration in the cases before the Court was, 
whether the plaintiff was liable for the 
costs of the settlement operations, and. was 
the defendant, the Secretary of State for 
India in Council, legally entitled to recover 
the said costs from the plaintiff? The costs 
of settlement operations in a mahal were 
apportioned between the zemindar and the 
putnidars under s. 114, Bengal Tenancy 
Act, on assessment of the same after the 
termination of settlement proceedings. The 
zemindart was purchased by the plaintiff 
at a sale for arrears of revenve, after cer- 
tificates under the Public Demands Reco- 
very Act had been issued for recovery of 
the expenses incurred in carrying out the 
settlement operations, so far as the share of 
these expenses payable by some of the 
putnidars was concerned. The plaintiff 
after his purchase at the sale for arrears of 
revenue, annulled the putnis in respect of 
which certificates had been issued; and 
the certificates were transferred to the name 
of the plaintiff. The objection raised by 
the plaintiff to the recovery of the amounts 
covered by the certificates issued against 
the putnidars, having been disallowed, the 
amounts covered by the certificates original- 
ly issued against the putnidars were realised 
from the plaintiff. The suits giving rise 
to these appeals were for the cancellation of 
the certificates transferred to the name of 
the plaintiff, and for the refund of the 
money paid by him. 

“The Court of first instance dismissed the 
suit instituted by the plaintiff, basing its 
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decision on s. 114, Bengal Tenancy Act, 
and r. 414 of the Bengal Survey and settle- 
ment Manual,- 1917. The decision of the 
trial Court was reversed on appeal by the 
learned District Judge, Murshidabad, and 
‘decrees granting reliefs prayed fur in the 
suits were passed in favour of the plaintiff. 
In accordance with the provisions contained 
in s. 114, Bengal Tenancy Act, expenses 
incurred in carrying out settlement opera- 
tions under Chap. X of the Act, in any estate 
or tenure are to be defrayed by the land- 
lords, tenants and occupants of land in 
that estate or tenure, in such proportion as 
the Government, having regard to all the 
circumstances, may determine. Assessment 
of costs is not upon land but upon the 
landlord, tenants and occupants. The as- 
sessment is, however; in respect of the land: 
Bejoy Singh v. Hem Chandra (1). The 
method of recovery, so far as we are con- 
cerned with that, in the cases before 
us, is provided -by r. 414 of the Bengal 
Survey and Settlement Manual, 1917; and 
the rule provides for this: If before the 
amounts are collected, a landlord or tenant 
dies or transfers or abandons his estate or 
tenancy or any part thereof, recovery may 
be made from the person if possession of 
the former holder's interest. On the provi- 
sion contained in the Bengal Tenancy Act 
in which occupants of the land have been 
specially mentioned, and in accordance 
with the rule providing for collection in the 
case of death, transfer or abandonment of 
an estate or a tenancy from the person in 
possession of the former holder's interest, 
the conclusion is irresistible, that the 
plaintiff in the case before us, having ob- 
tained possession of the lands appertain- 
ing to putnis which were annulled by his 
purchase ata sale for arrears of revenue 
was the person from whom the costs of the 
settlement operations were recoverable, 
The putnis were annulled after certifi- 
cates under the Public Demands Recovery 
Act had been issued against the putnidars 
and the amounts.covered by the certificates 
were recoverable from the plaintiff who 
obtained possession of the lands which at 
the date of the certificates appertained tothe 
putnis, in respect of which there Was assegs- 
ment of costs incurred in settlement opera- 
tions. The costs were recoverable from the 
person in possession, the plaintiff, in res-. 
pect of the lands in respect of which costs, 
were payable. The learned District Judge 
in the Court of Appeal below is right in 


(1) 3301 J 349; 62 Ind. Cas, 925; AIR 1921 Oal. 
520. 
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Observing that the plaintiff was not in 
Possession of the tenure interest; but in 
our judgment there can be no question that 
he was in possession of the lands in respect 
of which costs incurred in settlement opera- 
tions were payable. The rule providing 
for realization of such costs, speaks of trans- 
fer or abandonment of the estate by tenant 
and the plaintiff in the suits out of which 
these appeals have arisen could not be in 
a better position than a landlord in posses- 
sion of lands appertaining to a tenancy 
abandoned by a tenant. In the above view 
of the question arising for consideration in 
these appeals, the decision arrived at by 
the Judge in the Court of Appeal below 
cannot be affirmed. In our judgment, the con- 
clusions arrived at by the learned Subordi- 
nate Judge in the trial Court, giving effect to 
the contention of the defendant in the suit 
that the plaintiff being in possession of the 
lands of the putnis in respect of which set- 
tlement costs were assessed was liable for 
the same. 

It was urged in support of the decision 
of the Court of Appeal below that s. 31, 
Revenue Sale Law, laying down rules for 
the application of the purchase money, at 
a sale for arrears of revenue, supported 
the case for the plaintiff. Weare unable 
to appreciate the position thus taken up, 
seeing that the dues in respect of lands 
appertaining to a putni tenure within the 
ambit of a revenue-paying estate, could 
not be taken into account in connection 
with application of purchase money realised 
at a sale of the estate for arrears of re- 
venue. The liability for costs incurred in 
settlement operations in respect of lands 
appertaining to a putni could not be in- 
cluded within the arrears and outstanding 
demands mentioned ins. 31 of the Revenue 
Sale Law to the liquidation of which any 
part of the purchase money at the sale of 
an estate for arrears of revenue was to be 
applied. The passages contained in the 
judgment of their Lordships of the Judicial 
Committee of the Privy Council, in Surja 
Kanta v. Sarat Chandra Roy Choudhury (2) 
to the following effect, were relied upon by 
the learned Advocate for the plaintiff- 
respondent, in support of the position that 
no liability attached to the purchaser at a 
sale for arrears of revenue, so far as costs 
for settlement operations payable by a putni- 
dar was concerned. On the failure of an 


(2) 18 O W N 128]; 25 Ind. Cas, 309;A I R 1914 
PO 82; 16M LT 290; 27 OL J 365; 1 LW 807: 
u M W N 757; 16 Bom. L R 925; 20 0 L J563 
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owner to pay the Government assessment 
his estate or interests in the land is for- 
feited, or rather determined, and under 
such a sale as that what is sold was not 
the interests ofthe defaulting owner, but 


. the interestof the Crown. 


The position indicated above is beyond 
the pale of controversy and cannot be dis- 
puted. We are, however, unable to see 
what bearing that has on the questions 
arising in the appeals before us. The 
plaintiff, as the purchaser at a sale for ar- 
rears of revenue, was in possession of 
lands appertaining to certain puinis which 
stood annulled by the sale; there was, 
under the law, a liability in the matter of 
costs for settlement operations’ in respect 
of those lands, and the person in possession 
was required to discharge that liability. As 
-has been indicated already, the determina- 
tion of the question arising for considera~ 
tion does not depend upon any provision 
of the Jaw other than those: contained in 
s. 114, Bengal Tenancy Act, and r. 414 of 
the Bengal Survey and Settlement Rules, 
to which a detailed reference has been 
made in the previous part of the judgment. 
The possession of the plaintiff was by virtue 
of a sale for arrears of revenue, was not 
for the purpose of the case before us, the 
possession of the interest of the defaulting 
proprietor but that of the lands appertain- 
ing to a tenure in respectof which there 
was a liability to be discharged by the 
person in possession by operation of a 
special provision of the law made in that 
behalf. The result of the conclusion we 
have arrived at, as mentioned above, is 
that the appeals are allowed. The decision 
of the Court of Appeal below and the decrees 
passed by it in favour of the plaintiff in 
the suits in which these appeals have arisen, 
are set aside, and the decision and decrees 
of the Court of first instance dismissing the 
suits are restored. The defendant-appel- 
lant is entitled to get his costs from the 
plaintiff-respondent in all the Courts. 

D. Appeals allowed. 


PATNA HIGH COURT 
Matrimonial Suit No. 1 of 1935 
September 21, 1935 
Wort, J. 

ELENA MARY GRANT-—PETITIONER 


versus 
NORMAN MALING GRANT—Opprositg 
Party 
Divorce Act (IV of 1869), s. 51, 10—Wife's 
petition—Evidence of petitioner and witnesses 


TA 
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taken in England—Evidence, if can be accepted— 
Jurisdiction—Cohabitation in definite place in 


_India—Jurisdiction of Courts in India to hear peti- 
tion—Adultery—Allegation of husbands adultery 
with unnamed woman—Woman identified by peti- 
tioner and witnesses—Petition not amended—Decree 
nisi, ¿f can be granted. 

Where on a petition by wife for dissolution of 
marriage filed in India, evidence of the petitioner ` 
ae witnesses was taken on commission in Eng- 
-land : $ 

Held, that although in fact the petitioner should 
have given evidence bofore the Court, herself, con- 
sidering the fact that the petitioner.was the wife 
and presumably at the mercy of the husband so far 
as means are concerned, and necessarily with regard 
to opportunity for travel, the evidence taken on ~ 
commission in England should be accepted in ac- 
cordance with the view taken in England with regard 
to evidence taken on commission. 

In a petition for dissolution of marriage, in 
which it is: stated that the husband cohabited with 
the wife petitioner in various places but 
the last place of cohabitation was some definite place 
in India, it must be held that atthe time of co- 
habitation they were domiciled in India, thus con- 
ferring jurisdiction on Indian Courts to hear the 
petition. 

_ Where in the petition for dissolution, adultery of 
husband is alleged and it is stated that the person 
with whom adultery was committed was unknown 
to her but a particular woman. is identified by her 
and the witnesses, the identification is sufficient to 
grant a decree misi for dissolution of marriage 
though no amendment is made as to name, especially 
when desertion has also been proved. 

Messrs. B. N. Mitter and S. S. Rakshit, 
for the Petitioner. 

Order.—Had there not been one pecu- 
‘liar feature in this petition, a wife's peti- 
tion for a dissolution of her marriage, I 
should have contented myself with follow- 
ing the usual practice of granting a decree 
nist for a dissolution of the marriage with- 
out stating my reasons, being satisfied on 
the evidence of the allegations in the peti- 
tion, and the petition being undefended. 
But all the evidence has been taken in 
England and I propose to make one or 
two observations with regard to the mat- 
ter. The petitioner Elena Mary Grant 
prays for a dissolution of the marriage on 
the ground of adultery with a person un- 
known in July 1933. It has, however, 
emerged from the evidence in the case 
that the person unknown is the Nurse 
Redfern who stayed in a certain hotel in 
England with the. respondent on or about 
July 26, of that year, that is, 1933. 

The case is a somewhat serious one 
having regard to the fact that not only 
all the witnesses for the petitioner, but 
the petitioner herself, have been examined 
on commission in England. I should have 
had very great hesitation in accepting this 

evidence of the petitioner on commission 
. had it not been for the fact that the peti- 
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tioner in this case isthe wife and, there 
fore, presumably at the-mercy of her hus- 
band so far as her means are concerned, 
and necessarily, therefore, with regard to 
her opportunities to travel. I propose to 
follow the view taken in England with 
regard to evidence on commission that is, 


-although evidence was taken de bene esse, 


I may assume that the petitioner is still 
abroad and, therefore, unable to come to 
this Court and give evidence on her be- 
half. The fact that the petitioner is the 
wife is a reason in my judgment why 
I should accept her evidence which was 
given on commission in England. 
According to the petitioner's case she 
and the respondent went to and fro from 
India and cohabited at various places and 
the last place in India where they co- 
habited was at Ranchi about the year 
1927. I should state at this juncture that 
both parties are domiciled in India thus 
this Court jurisdiction in the 
matter. ‘ 
As regards the merits of the case, there 
is no possible doubt in my judgment that 
the. adultery alleged by the petitioner 


-against her husband was in fact committed 


sometime in July 1933. The manner in 
which the evidence has been given and 


taken in England facilitates the deter- 


mination of this case. The ‘evidence is 
clear that the respondent and a person: 
now known to be Nurse Redfern stayed as 
husband and wife occupying the same 
room at the hotel at Reigate. Hill. I do 
not propose to mention the witnesses in 
detail, but their identification has been 
established beyond any reasonable doubt. 
Identity has been proved by persons who 
have seen the parties; identification of the 
photographs exhibited in thecase connected 
by the clearest evidence identifying both 
the petitioner and the respondent before 
the Commissioner at the time of taking the 
evidence. Witnesses have sworn that the 
persen staying with the respondent on the 
occasion deposed to was not the petitioner.’ 
The petitioner herself clearly identified 
Nurse Redfern with whom the respondent 
is alleged to have committed adultery, 
One matieris to be noticed in this con. 
nection, and that is that the evidence ‘est. 
ablished as I have already indicated, thay 
it was wilh Nurse Redfern that the adultery 
-was committed, although the petitioner ha, 
stated that the person with whom the adu. 
tery was committed was unknown. No ap. 
plication has been made to amend the ‘pet. 
tion and, therefore, I do not-propose to dea] 
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with that matter; indeed, as it has been 
pointed out in a case in the Calcutta High 
Court there is no section in the Indian 
Diveree Act similar to s. 23, Matrimonial 
Causes Act, and, therefore, Nurse Redfern 
would not have been entitled to intervene. 

So far as the question of desertion is 
concerned, I think that is also clearly 
established; it is established by the evi- 
dence of the petitioner and the correspon- 
dence which passed between the parties. 
It appears that somewhere in the summer. 
of 1932 the respondent went to a Nursing 
Home to be treated for asthma and it was 
at that time that a letter was written by 
him dated in July to his wife (the peti- 
tioner) in which he quite clearly stated 
that he had no intention of again cohabiting 
with her. It is not necessary to go into 
the details of that letter, but as I say and 
repeat, his intentions are there clearly stated, 
and from the evidence of the petitioner 
herself it is also clear to me that from-that 
date not only did the respondent not cohabit 
with the petitioner, but he was guilty of 
deserting her. The adultery and the deser- 
tion having been established, the petitioner 
is entitled to a decree nisi. The petitioner 
is entitled to the custody of the three minor 
children Helen Rhylva Marian Grant, 
Douglas Wyndham Grant and Audrea 
Francis Marian Grant. The petitioner is 
entitled to her costs. 

N. Petition granted. 


_ „NAGPUR HIGH COURT 
Criminal Revision Application No. 134 
of 1936 
June 26, 1936 
Grose, J. 
HARIBHAO—Acovusgp—ApPLioant 
versus 
EMPEROR — RESPONDENT 

Factories Act (XXV of 1934), s. 2 (1)—Rules 
framed under, rr. 45 (1), (b),42—Occupier, meaning 
of—Munim appointed by person having ultimate 
control of factory—Such munim being the ultimate 
authority on the spot—Whether ‘occupier —Special 
contract of service —Burden of proof—Breach of rules 
—Sentence. 

A person appointed by the person who has ulti- 
mate control of a factory as the latter's munim and 
who is the ultimate authority on the spot and who 
is managing the factory on behalf ofhis master, 
answers to the description of managing agent ins 2 
g} Factories Act, and is ‘occupier’ of the factory. 
The word ‘munim’ as commonly used does connote 
agency and persons dealing with the chief authority 
in charge of the factory where it is situated would 
look upon him as the agent of the owner or 
occupier. The phrase ‘managing agent’ in the 
definition does not have any limited technical 
meaning but denotes simply an agent who manages 
the factory. The burden of proving any special 
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contract of service or agency between him and his 
master is on him. $ 

Penalties against factory owners who are exploit- 
ing labour must be deterrent especially in view of 
the fact that detection is frequently avoided | 

‘Or. R. App. of the order of the 
Court of the Additional Sessions Judge, 
Amraoti, dated February 14, 1936, in Ori- 
minal Appeal No. 366 of 1935, modifying 
that of the Court of the Sub-Divisional 
Magistrate, Chandur, dated September 30, 
1935, in Crimiral Case No. 61 of 1935. 

Mr. J. Sen with him Mr. B. L. Gupta, 
for the Applicant. 

Mr. W. R. Puranik, for the Crown. 

Order.—This order will also dispose of 
Criminal Revision No. 135 of 1936. 

The two applicants Hari Madhao und 
Laxminarayan have been convicted of 
breaches of rr. 45 (1) (b), and 42 of the 
Indian Factories Act and sentenced, Hari 
to fines aggregating to Rs. 125 and Laxmi- 
narayan to fines aggregating to Rs. 175. 
Hari Madhao is admittedly the manager of 
the Factory but Laxminarayan says that he 
isnot an occupier under the Act and his 
conviction is illegal. 

The grounds of appeal also raise points 
dealing withthe merits but these are given 
up in argument and are clearly untenable 
in view of the concurrent findings of the 
lower Courts. The two points to be decid- 
ed are, therefore,. simply whether Laxmi- 
narayan answers tothe definition of ‘occu- 
pier’, and secondly, whether the sentences 
are so excessive as to require revision. 

The definition of ‘occupier’ in s. 2 (1) of 
the Act is as follows: 

“‘Occupier’ of a factory means the person who 
has ultimate control over the affairs of the factory: - 

Provided that where the affairs of a factory are 


entrusted to a managing agent, such agent shall be 
deemed to be the occupier of the factory;” 


Itis admitted that the person who has 
ultimate control of the factory is Surajmal 
Sheonarayan to whom it has been handed 
over for working by the owner Bhagchand 
C. W. No.1. Tne accused also says that 
‘Seth Surajmal Sheonarayan of: Bombay is 
in possession and that he is employed as 
Seth Surajmal’s munim. He has also ad- 
mitted that Seth Bhagchand was quite‘ cor- 
rect when he stated that the Manager Hari 
Madhan must obey whatever order is given 
by him (Laxminarayan.) 

_ The question then is whether in these cir- 
cumstances the applicant Laxminarayan is 
a managing agent to whom the affairs of 
the factory have been entrusted. It seems 
clear that Laxminarayan is the ultimate 
authority on the spot, that is, at Dhamun- 
gaon, and that he is managing the factory 
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on behalf of his master Seth Surajmal 
Sheonarayan who lives at Bombay. The 
word ‘munim’ as commonly used does 
connote agency and it seems obvious that 
persons dealing with the chief authority in 
charge of the factory where it is situated 
would look upon him as the agent of the 
owner or occupier. The phrase ‘managing 
agent’ in the definition does not appear to 
have any limited technical meaning but 
to denote simply an agent who manages the 
factory. Tthink the lower Courts had good 
reason for inferring from the facts that the 
applicant answered to that description. He 
has been trying by his answers to make 
his position as vague and indefinite as pos- 
sible. If there is any special contract of 
service or agency between him and his 
master they themselves have knowledge of 
it and he could, however, have proved it and 
it was to his advantage todoso. I think 
that the unrebutted facts were rightly inter- 
preted by the lower Courts and that this 
ground of objection must fail. 

As for the fines they are no doubt sube 
stantial although they have been consider- 
ably reduced in appeal. But penalities in 
such cases against factory owners who are 
exploiting labour must be deterrent, es- 
pecially in view of the fact that detection is 
no doubt frequently avoided. I see no suffi- 
cient reason to order further reduction. 

Both the revision applications are, there- 
fore, dismissed. 


N. Application dismissed. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 800 of 


1935 
December 4, 1935 
Young, O. J. AND MONROE, J. 
SARDAR KHAN-—PETITIONER 
VeTSUS 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 106— 
Surety bond—Object of— Principal committing breach 
of peace—Liability of surety- -Surety, tf liable to 
pay even if payment is made by principal. 

Where a surety bond is executed in accordance 
with the provisions of s. 106, Criminal Procedure 
Code, the surety is liable to pay the amount specifi- 
ed in the bond on breach of peace by the principal 
even if payment has been made by the principal of 
the amount due on his own bond. An order re- 
quiring the surety to pay the amount in addition 
to any amount which might be recovered from the 
principal is in accordance with law. The power to 
require sureties has been given with some object 
other than that of ensuring the recovery of the 
amount of the bond; in other words, an additional 
security for the principal's keeping the peace, not a 
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surety for his paying forfeit is demandable. Saligram 
Singh v. Emperor (1), followed, Kular Annappa 
Nak v. Emperor (2), Guran Ditta v. Empress (3), 
Emperor v. Abdul Aziz (4)and Harnam v. Emperor 
(5°, dissented from. 


Cr. R. P. from an order of the District 
Magistrate, Attock, dated April 24, 
1935. 

Mr. Mohsin Shah, tor the Petitioner. 

Mr. Hem Raj Mahajan, for the Govern- 
ment Advocate, for the Crown, 

Order of Reference 

Coldstream, J.—On December 21, 1932, 
the Sub-Divisional Magistrate, Pindigheb, 
passed an order under s. 106, Criminal 
Procedure Code, directing Fateh Khan to 
execute a bond for Rs. 500 with one surety 
for keeping the peace for a period of one 
year. The present petitioner, Sardar Khan, 
stood surety and himself executed a bond 
to the effect that he would forfeit Rs. 500 
if Fateh Khan broke the peace. Less than 
four-months later Fateh Khan committed- 
an offence under s. 396, Indian Penal Oode, 
and was convicted and sentenced to trans- 
portation for life. His appeal was dismiss- 
ed by the High Court on April 27, 1934. 
On April 11, 1933, the Police had reported 
to the Court that Fateh Khan had been 
bound over to keep the peace and sug- 
gested that action should be taken to for- 
feit his bond. No action was, however, 
taken until August 4, 1934, after the High 
Court had rejected the appeal. The Sub- 
Divisional Magistrate issued notice to 
Sardar Khan and after hearing him passed 
an order forfeiting both the personal bond 
executed by Fateh Khan and the surety 
bond executed by Sardar Khan, the peti- 
tioner. Against this order Fateh Khan did 
not appeal. Sardar Khan, however, ap- 
pealed to the District Magistrate who up- 
held the order of the Sab-Divisional Magis- 
trate. Against the District Magistrate's 
judgment, Sardar Khan has come to this 
Court on revision. 

The only point which calls for considera- 
tion is whether there is force in the con- 
tention pressed before me by Mr. Mobsin 
Shah for the petitioner that the 
order making his client liable to pay 
Rs. 500 in addition to any amount which 
may be recovered from Fateh Khan, his 
principal, is notin accordanceiwith law. 
The learned Counsel for the Crown has 
referred me to Emperor v. Kuldip Sahai 
(1), in support of the view taken by the 
learned District Magistrate (see pp. 12 and 
13 of the District Magistrate's judgment) 


(1) 36 O 562; 5 Ind. Cas. 592; 9 C L J 296; 13 O W 
N 555; 10 Cr. L J 88, ; 


. 
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to which view some support is given bya 
judgment of the Madras Court in Kulur 
Ag Naik v, Emperor, 10 Cr. L. J. 294 

). 
has taken an opposite view on three occa- 
sions: see Guran Dita v. Empress (3), Em- 
peror V, Abdul Aziz (4) and Harnam v. 
Emperor (5). None of the judgments to 
which I have referred deals with a bond 
executed in compliance with an order under 
s. 106, Criminal Procedure Code, but I 
think that this fact does not render them 
inapplicable for the purposes of this case. 
The meaning of the words in s. 106, Crimi- 
nal Procedure Code, would, I think, natur- 
ally be taken to be that the surety will 
be bound to make good the amount stated 
in the bond executed by his principal in 
the event of the latter's failure to do so, 
but the form of the surety bond given in 
Sch. V tothe Criminal Procedure Code, (see 
Form No. 11) seems to show that in the case 
of surety bonds executed under the provi- 
sions of ss. 108,109 and 110, the intention 
is that the surety should be liable indepen- 
dently of his principal. No form of bond 
to be taken from a surety is appended to 
Form No. 10 (bond to keep the peace under 
s. 107). In view of the conflict of opinion 
in this matter 1 refer the petition for 
determination on this point to a Division 


Bench. 
OPINION 

Young, C. J.—This petition was referred 
to this Court for determination of one gues- 
tion only: whether when a bond has been 
given under s. 106, Oriminal Procedure Code, 
with a surety and the person bound commits 
a breach of the peace, the amounts payable 


under the bond by the person bound and’ 


by the surety can be recovered or whether 
the surety only becomes liable in the event 
of default in payment by the person bound? 
Section 106, Criminal Procedure Code, pro- 
vides that whenever any person accused of 
any one of certain offences is convicted of 
such offence and the Court is of opinion 
that it is necessary torequire him to execute 
a bond for keeping the peace, the Court 
may at the time of passing sentence order 
him to execute a bond for asum propor- 
tionate to his means with or without sure- 
ties for keeping the peace during such 
period not exceeding three years as it thinks 
fit to fix. In the present case, an order 

(2) 10 Cr. L J 294; 3 Ind. Cas. 470, 

(3) 31 P R 1890 Cr. 

(4) 4 Lah. 462; 81 Ind. Cas, 955; 25 Cr. L J 1131; 
AIR 1924 Lah, 262. 


(5) 5 Lah, 448; 84 Ind. Cas. 546; 26 Cr, L J 322; A I 
R 1925 Lah, 228; 1 Lah. Cas, 529, . 
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was made under this section on Decem- 
ber 21, 1932, by the Sub-Divisional Magis- 
irate of Pindigheb, ordering Fateh Khan to 
execute a bond for Rs. 500 with one surety 
for keeping the peace for a period of one 
year. Fateh Khan entered into a bond 
binding himself not to commit a breach of 
the peace during the term of one year and 
in case of his making default he bound 
himself to forfeit to His Majesty the King- 
Emperor the sum of Rs. 500. On the same 
form underneath the bond of Fateh Khan 
the petitioner declared himself surety for 
Fateh Khan that he would be of good be- 
haviour to His Majesty the King-Emperor 
and to all his subjects during the said 
term and in case of Fateh Khan’s making 
default therein he, Sardar Khan, bound 
himself to pay His Majesty the sum of 
Rs. 500. i 

It will be observed in the first place that 
the bond of both Fateh Khan and Sardar 
Khan has been made in accordance with 
the provisions of s. 106 andin the second 
place that Sardar Khan’s obligation is to 
payin the event ofa breach of the peace 
by Fateh Khan and not in default of pay- 
ment by Fateh Khan after he has commit- 
ted a breach of the peace. In our opinion 
this section and the form of the bond sup- 
ply the answer to the question before us. 
There can be no doubt that the obligation 
of Sardar Khan to pay Rs. 500 became ab- 
solute when a breach of the peace was com- 
mitted by Fateh Khan. The learned 
Judge's reason for referring the case was 
that there are conflicting decisions on the 
point, Emperor v. Kuldip Sahai (1), sup- 
porting the view that surety’s obligation to 
pay is independent of that of the person 
accused. But on the other hand there are 
five decisions of this Court to which the 
learned Counsel for the petitioner has 
drawn our attention and which support the 
contrary view. In Jawaya v. Empress (6), 
it was held that only one bond should be 
taken from the accused and his sureties for 
one determinate amount, the sureties en- 
gaging to be bound jointly and severally 
for the came amount as the accused, so that 
it may be realizable from any one of the 
obligors, and further there was no warrant 
in law for taking separate bonds from the 
accused and his sureties individually and 
severally exceeding in the aggregate the 
amount for which the accused is liable. 
The judgment in this case is a very short 
one of a Single Judge and he has not con- 


sidered at all the wording of s. 106, which - 
(6) 30P R 1890 Or. 
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makes the ‘surety liable not for payment of 


money but for the good conduct of the per- 
son bound. 


. The next is Kaku v. Empress (7). Itisa- 


judgment of the same Judge, and the 
learned Judge relied on his own previous 
judgment. The third case is Ali Mahomed 
v. Emperor (8), at p. 857*, also the decision 
of a Single Judge. There is no reference 
to s. 106 or discussion of the law. Without 
giving any reason, the learned Judge said 
that only the ‘amount, for which the bond 
‘of the person bound was taken, could be 
recovered and that amount wight be re- 
covered from him or any one or both of 
the sureties. The fourth case is Emp’ror 
v. Abdul Aziz (4), which is also the judg- 
ment of a Single Judge and which followed 
Kaku v. Empress (7). The fifth case is 
Harnam v. Emperor (5), which also follows 
Kaku v. Empress (7), and Ali Mahomed v. 
Emperor (8). In this case, the learned 
Judge referred to decision of the Division 
Bench of the Calcutta High Court Emperor 
v. Kuldip Sahat (1), from the view of which 
he differed. In this case Emperor v. 
Kuldip Sahai (1), it was held that upon the 
forfeiture of a bond by a person to keep 
the peace fora term, the surety is liable 
to pay the amount specited in his bond in 
addition tothe penalty paid by the princi- 
pal. The question there arose under s. 107, 
Criminal Procedure Code, where the provi- 
sion is that the Magistrate may - 
. “require such person to show cause why he should 
not be ordered to execute a bond, with or without 


sureties for keeping the peace for such period. not 
exceeding one year as the Magistrate thinks fit to 


Tt-will be seen that wording is substan- 
tially the same as ins. 106. The learned 
Judges in their judgment seem to us to 
have discovered the fallacy which, with res- 
pect we consider, underlies the Punjab 
decisions when they said: 

“Prima facie, no doubt, a surety merely agrees to 
pay the creditor failing the debtor, and his liability 
is, as a rule, co-sxtensive with that of the principal. 
But this is not a case of ordinary suretyship for the 
payment of money. As pointed out by Edge, CO. J. 
in Queen-Empress v. Rahim Bakhsh (9), the object 
of these provisions of the Code is to prevent crime, 
and not to obtain. money for the Crown, It is 
not; as in the case of, for example, an administra- 
tion bond with sureties, the object to secure the 
payment of money or the avoidance of pecuniary 
“loss. Hence it-is provided in s. 118 of the Code 
that the amount of every bond demanded under 
these provisions shall be fixed with due regard to 
the circumstances of the case and shall not be 


(7) 26 P R 1894 Or. 
(8) 226 P L R 191); 11 Ind-Cas. ‘538; 12 Or. L J 404. 
(9) 20 A 206; A W N 1898, 21. 


*Page of P L R 1911—{Ed]. aa 
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excessive, while in s. 106 it is expressly directed 
that the amount of the principal bond shall be 
proportionate to the means of the persons bound 
down. That being so, it is obvivus that the power 
to require sureties must have been given with some 
object other than that of ensuring the recovery of 
the amount of the bond; in other words an ad- 
ditional security for the principal’s keeping the 
peace, not a surety for his paying forfeit is de- 
mandable.” 

The learned Judges also relied on the 
form of the bond used which was taken, as 
in the present case, from Sch. V to the 
Code. We have no doubt that the consi- 
dered decision of the Calcutta High Court 
is to be preferred to the Lahore decisions, 
and we think that the view expressed in 
these decisions is, on first principles and 
also a consideration of the words of the 
statute, untenable. We answer the ques- 
tion referred by the learned Judge as fol- 
lows: The order requiring Sardar Khan, 
petitioner, to pay Rs. 500 in addition to any 
amount which may be recovered from Fateh 
Khan is in accordance with law. 

(On receipt of the cpinion of the Division 
Bench, Coldstream, J. deliverd the follaw- 
ing judgment.) 

Judgment.—This judgment is to be read © 
with my Referring Order dated Ociober 9, 
1935. The Division Bench have held that 
the order which Iam asked to revise was 
not illegal. The learned District Magistrate 
has considered the question of the amount 
to be forfeited and Iam not prepared to 
interfere with his decision on the point. The 
Petition is dismissed. 

N. Petition dismissed. 


NAGPUR JUDICIAL COMMIS- 
| SIONER’S COURT 
Criminal Appeal No. 144 of 1935 
December 5, 1935 
Niyoai, A. J.C. 
GANGABISAN AND ofuzks—AccUsED 
— APPELLANTS 
versus 
EMPEROR --OPPosı TE Party 

Penal Code (Act XLV of 1860), ss. 149, 307, 323, 
325 —Rioting—Eiement of hurt, if necessarily in- 
cluded in rioting—Attempt to commit murder—Con- 
viction for voluntarily causing hurt without specific 
charge—Legality of—Criminal Procedure Code (Act 
V of 1898), s. 299—Haclusive power of jury to deter- 
mine questions of fact -Judge not explaining it— 
Conviction, held to be beyond jurisdiction. < 

Rioting belongs to the class of offences against the 
public tranquility, whereas the offence of voluntari- 
ly causing hurt fallsin the category of offences 
affecting the human body. Force or violence is an 
ingredient ofrioting and causing bodily pain is the 
essential element of hurt. The latter cannot, there- 
fore, be included in the former. Yakub Ali vy. 
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Lethu Thakur (1), followed, Bhondu Das v. Emperor 
(2), distinguished. 

Both under s. 149 and s. 34, Penal Code, a unity 
of criminal behaviour is essential. 

The offence of hurt is included in the offence of 
the attempt t> commit murder. The Court has 
jurisdiction to convict the accused of voluntarily 
causing hurt without a specific charge in that behalf, 
Theethumalai Gounden v, Emperor (3), referred to. 
[p. 750, col. 1.) 

Under s. 299, Criminal Procedure Gode, the jury 
alone has the power to determine the question of 
fact whether the accused committed the offence 
under s. 307 ors. 325 ors. 323, Penal Code. When 
this aspectof the question is not explained to the 
jury, the Judge exceeds his jurisdiction in convict- 
ing the accused under s. 323, 

Held, that ifthe jury's verdict had beenone of 
not guilty even in respect of the minor oftence and 
the Judge was unable tu accept that verdict, the 
proper course would have been to submit the 
case under s. 307 to the High Court. 

Or. A. against the order of the Sessions 
Judge, Hoshangabad, dated August 16, 7935, 
in Sessions Trial No. 18 of 1935. 

Mr. T. J. Kedar, for the Appellants. 


Mr. V. Bose, for the Crown. 


Judgment.—tThe appellants Gangabisan 
and Radhakisan were along with six others 
tried in the Court of the Sessions Judge, 
Hoshangabad, for attempting to murder 
one Gopal in furtherance of a common 
intention. Two charges were framed 
against them: one for the oftence punish- 
able under s. 307 read with s. 149, and the 
other for the offence under s. 147, Indian 
Penal Code. The case under s. 307 read 
with s. 149, Indian Penal Code, was tried by 
a jury and that under s. 147 was tried 
with the aid of the jurors acting as 
assessors. The jury returned an unanimous 
verdict of not guilty as regards the charge 
under s. 307 read with s. 149, Indian Penal 
Code. The learned Judge agreed with that 
verdict and accordingly acquitted all of 
them including the appellants of that 
offence. As tothe latter offence he sought 
the opinion of the assessors on two points: 
(1) whether they were jointly guilty of 
rioting punishable under s. 147, and (2) 
whether Gopal was beaten by any 
individual out of the eight persons who 
were charged with rioting. It is pertinent 
to notice that no separate charge relating 
to the offence punishable under s. 323, 
Indian Penal Code, was framed against any 
of the accused persons. ‘The assessors 
gave their opinion that the accused were 
not guilly of rioting and expressed their 
doubt as to which ot the eight persons beat 
Gopal. The learned Judge acquitted all 
of them of the charge of rioting punishable 
under s. i47, but found each of the 
appellants guilty of the offence of volunt- 
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arily causing hurt punishable under s. 323, 
Indian Penal Code, and sentenced each of 
them to rigorous imprisonment for one 
year. 

The facts are simple. On March 18, 
1935, at about 10 a.m.the eight persons 
including the two appellants were alleged 
to have beaten Gopal with lathis while he 
was going from his village Badnagar to 
Pipalghata in his cart containing Ballis. 
Gopal became senseless and was removed 
to hospital from where he was discharged 
after having received treatment for 18 
days. All the eight accused’ persons denied 
the commission of the offence alleged 
against them. 

On behalf of the appellants Gangabisen 
and Radhakisan, the legality of the convic- 
tions and sentence is impugned. ‘The con- 


tention is that the jury’s verdict of not 


guilty in respect of the charge of the 
offence punishable under g. 307 read with 
s. 149 having been accepted by the Sessions 
Judge he had no power left in him to 
convict the- appellants of voluntarily 
causing hurt which was constituted by the 
same facts as those for which a charge of 
offence under s. 307 read with s. 149 was 
formulated against thim. It is also urged 
that as the offence of hurt was not included 
in the offence of rioting, the learned 
Sessions Judge was wrong in convicting the 
appellants of that offence without for- 
mulating a charge in that behalf. 

The appellants’ contention appears to be 
sound. ‘I'he question is whether the 
offence of voluntarily causing hurt is 
included in the offence of rioting or in that 
of attempting to commit murder. Kioting 
belongs to the class of offences against the 
publice tranquility, whereas the otfence of 
voluntarily . causing hurt falls in the 
category of offences affecting the human 
body. Jforceor violence is an ingredient 
of rioting and causing bodily pain is the 
essential element of hurt. The latter could 
not, therefore, be includedin the former as 
was pointed out in Yakub Ali v. Lethu 
Thakur (1) and Bhondu Das v. King- 
Emperor (2); relied on by the learned ' 
Sessions Judge has no bearing on this 
case. In the cited case the accused persons 
were charged and convicted by a Magis- 
tiate for an cffenceunder s. 326-149 and on 
appeal the Sessions Judge altered the con- 
viction to one under s. 326-34. As pointed 
out in the cited case both under s. 149 and 

(1) 30 0 288, - 

(2) 7 Pat. 758; 113 Ind. Cas. 676; A IR1929 Pat, 
11; 30 Or. L J 205; Ind. Rul. (1929) Pat, 68, 
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8. 34; Indian Penal Code a unity of criminal 
behaviour is essential. As the -charge 
already framed against the parties in that 
case gave intimation of their having acted 
with a common object, it was not necessary 
toframe afresh charge in respect of their 
common intention. The conviction of the 
appellants for the offence punishable under 
s. 323 without a specific charge in that 
behalf and a trialso as to give them an 
opportunity of offering their defence was 
irregular and cannot be sustained. 

On the other hand, it must be conceded 
that the offence of hurt is included in the 
offence of the attempt to commit murder. 
It was perfectly open to the Gourt to convict 
the appellants of the offence of causing hurt 
notwithstanding that the charge was 
formulated as for the commission of the 
offence punishable under s. 307 read with 
s. 149. -The fact that the charge was framed 
under s. 307 read with s. 149 could not have 
precluded the Court ‘from convicting all or 
any of them of the offence punishable 
under s. 307 or any other minor offence 

_ constituted by the same facts. It could 
. thus well have had jurisdiction to convict 
_ the appellants of voluntarily causing hurt 
- without a specific charge in that behalf: see 
‘Theethumalai Guunden v. King-Emperor (3). 
The appellants were, therefore, triable by 
the jury who alone had the power under 
s.” 299, Criminal Procedure Code, to 
determine the question of fact, namely 
whether the appellants committed the 
offence under s. 307 or s. 325 or s. 323. The 
learned Sessions Judge, however, omitted to 
explain in his charge to the jury that if 
the facts constituted in their opinion any 
offence less grave than they were specifical- 
ly charged with, they should return a 
verdict of guilty of such minor offence, 
If the jury's verdict had been one of not 
guilty even in respect of the minor offence 
and the learned Judge was unable to accept 
that verdict, the proper course would have 
been to submit the case under s. 307 tothe 
High Court. As the matter was one which 
lay entirely within the province of the jury, 
-the learned Judge exceeded his jurisdiction 


in convicting the appellants of the offence. 


` punishable under s. 323, Indian Penal 


i _Oode. 


: The result is that the convictions being 
` ultra vires of the learned Sessions Judge, 
they cannot be sustained. The convictions 
and sentences are, therefore, reversed and 

(3) 47 M746; 82 Ind. Cas. 465; AIR 1925 Mad. 


1, 42M L J 231; 20 LW 261; 35 MLT 21; 25 Or. 
HSIEB O O | 
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both the appellants stand acquitted. They 
will forthwith be set at liberty. 


N. Conviction set aside. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 162 of 1934 
f July 29, 1936 
RANGNEKAR, J. i 
- NARAYAN RAMCHANDRA AMBURE 
—APPELLANT 


versus 
DHONDIBA TUKARAM GAVALI 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 141, Sch. II 
—Scope of 8. 141—Reference to arbitration in eze- 
cution proceedings—Legality. i 

According to s. 141, Oivil Procedure Code, the pro- 
cedure to be followed in regard to suits under the 
Code is, as far as possible, to be followed in other , 
original proceedings of the nature of suits, such as 
proceedings in probate, guardianship, under the 
Trusts Act for the appointment of a trustes, Lunacy 
Act, etc, The section does not apply to proceedings 
in execution of a decree which are proceedings in 
the suit, and therefore, the provisions of Sch. I] are 
not applicable in applications for execution proceed- 
ings and a reference to arbitration in execution pro- 
ceedings and an award thereon is illegal and without 
jurisdiction. Fakirullah v. Thakur Prasad (1) and 
T. Wang v. Soan Wangdi (2), relied on. - 


8. ©. A. fromthe decision of the Assis- 
tant Judge, Sholapur, in Appeal No. 179 
of 1933. 

Facts.—The appellant Narayan brought 
a suit against Dhondiba, the respondent, 
for a declaration and injunction restrain- 
ing him from damaging his wall which 
adjoined the house of Dhondiba. A con- 
sent decree was passed in the suit. Dhon- 
diba, however, thereafter erected a privy 
in lime and stone, near the appellant's 
wall. On its completion, the appellant filed- 
an application for execution -asking that 
the respondent be ordered to remove it 
to some feet away from the wall, as he 
failed to comply with the provisions of the 
consent’ decree. Both parties agreed to 
refer the dispute to two arbitrators chosen 
by each and a decision arrived at by 
majority of them; if they disagree and 
there is no majority, by the decision of the 
Court. The arbitrators did not agree and the 
Court in the event decided that the respon- 
dent should remove the privy at his own 
cost, as the work was not done according to 
the decree. On appeal by Dhondiba the 
lower Court's order was set aside holding that 
the work was done in accordance with the 
consent decree. The plaintiff Narayan pre- 
ferred a second appeal. ‘ 
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Messrs. M. R. Jayakar and S. R. 
lekar, for the Appellant. 

Mr. P. B. Gajendragadkar, for the Res- 
pondent. - E. 

Judgment.—(After setting out the facts 
his Lordship proceeded.) Two points are 
taken by the learned Counsel on behalf 
of the appellant. The first is that there 
being a reference to arbitration by the 
parties and accepted by the Court, upon 
the terms of that reference, the Coury was 
constituted as an umpire in the event of 
the arbitrators failing to agree. Therefore 
the decision of the learned Subordinate 
Judge ofSholapur was a decision of an 
umpire and no appeal from it was compe- 
tent to the District Court. The second 
Point is with regard to the merits of the 
case. Now it is clear from s. 89, Civil 
Procedure Code, that save in so far as is 
otherwise prcvided by the Arbitration Act, 
1899, or by any other law for the time 
being in force, all references to arbitration, 
whether by an order in a suit or otherwise 
and all prcceedings thereunder, shall be 
governed by the provisions contained in 
Sch. II to the Code. It is not argued that 
this reference is justified either by the 
Arbitration Act or by any other law, but 
it is contended that the reference though 
made in execution proceedings is governed 
by the provisions of Sch. IL to the Code, 
which deals with arbitration in general 
in pending suits and references made out- 
side Courts. The question then is whether 
the present reference to arbitration will 
come under Sch. Il. In support of his 
argument the learned Counsel for the ap- 


Paru 


pellant relies on the provisions of 
s. 141, Civil Procedure Code. That section 
provides : 


“The procedure provided in this Code ia regard 
to suits shall be followed, as far as it can be made 
applicable, in all proceedings in any Oourt of civil 
jurisdiction." ' 


In my opinion the meaning of the section 
upon its clear terms is that the procedure 
to be followed in regard to suits under the 
Code isas far as possible io be followed 
in other original proceedings of the nature 
of suits, such as proceedings in probate 
guardianship, under the Trusts Act for 
the appointment of a trustee, Lunacy Act, 
etc. ‘The section does not apply to pro- 
ceedings in execution of a decree which 
are proceedings in the suit. Section 141 


corresponds tothe olds. 647 of the Code < 


of 1882. There was a difference of opinion 


between the several High Courts in this - 


country asto whether the old s 647 ap- 
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plied to execution: proceedings. It was 
held by the Allahabad and Bombay High 
Courts that the section applied to appli- 
cations for execution. A contrary view 
was taken by the Calcutta High Court. 
Having regard to-this conflict of opinions 
the legislature amended s. 647 in 1892 by 
adding an explanation which was in these 
terms : 4 

“This section does not apply to applications for 
the execution of decrees which are proceedings in 
suits.” 

The result of this amendment was to 
supersede the view taken by this Court as 
regards the applicability of s. 141. Before 
the amendment, however, the same ques- 
tion arose before the . Privy Council in 
Fakirullah v. Thakur Prasad (1), and it 
was held by their Lordships of the Privy 
Council thats. 647 did not apply to appli- 
cations for éxecution, but only to original 
matters in the nature of suiis, such as 
proceedings in probate, guardianship and 
so forth. Apart from this, it seems to 
me that it is very -dificult to hold that 
the provisions of Sch. If are applicable in 
applications for execution proceedings: for 
one thing it is impossible to apply some 
of the provisions in Sch. IT, particularly - 
those which provide for the acceptance ` 
of the award where no objection could be 
taken to it, or if taken,has been overruled 
and for the Court being bound thereupon 
to pass anaward decree which would be 
capable of execution. I need not dilate 
upon the point, because the view which 
I am inclined to take has been taken by 
the Calcutta High Court in T. Wang v. 
Soan Wangdi (2). It seems to me therefore 
that the Subordinate Judge had no jurisdis- 
tion to accept the reference to arbitration 
and to make an order on it, and that the 
award if any made either by the arbitrators 
or by him as an umpire is illegal and with- 
out jurisdiction. The decision of the Subor- 
dinate Judge would then come under s. 47, 
Civil Procedure Code, and would be appeal- 
able in the ordinary way. The learned Assis- 


| tant Judge in appeal therefore was right in 


overruling the contention made on behalf 
of the plaintiff though upon a different 
ground. (His Lordship then dealt with 


tacts of the case.) The appeal is dismissed 
with costs. 

D. < Appeal dismissed. 

(1) 12 A179; A W N 1890, 53 (P 0). 

(2) 52 C 559; 87 Ind. Cas,633; AIR 1925 Cal. 812 
42 OL J 26; 29 OW N 886. ' 


referred to the ` 
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NAGPUR’ HIGH COURT 
Criminal Revision Application No. 154 
of 1936 
July 14, 1936 


Bosg, J. 
OHAMPAT RAO DESHMUKH— 
ACOUSED—APPLIOANT 
versus 


. EMPEROR—Non-AprLicant ` 

C. P. Local Self-Government Act (IV of 19204, s5741, 
4%, 46, 19—V ice-Chairman of Local Board, if a Public 
Oficer within s. 21, Penal Code (Act XLV of 1860) 
—Rule in 8. 46 (2\—Object of —Work paid for out of 
public funds—Bribe alleged to be received in rela- 
tion to such work—Vice-Chairman held to be per- 
forming oficial acts—Criminal trial - Accomplice— 
Corroboration, rule as to. 

Persons like the Vice-Chairman of a Local Board 
constituted under the C. P. Local Self-Government 
Act, who have been given authority to discharge 
certain public functions of a local or municipal 
nature’ are public officers within s. 21, Penal Oode 
[p. 754, col. 2.] h . 

A rule which merely deals with the discharge of 
officials from office cannot be extended to exonerate 
them from criminal liability. The only object of 
the rule in s, 46 (2) of the Local Self-Government 
Act, is to prevent such officials from resorting to 
- similar practices in the future, and to place these 
public bodies, ae far as may be, beyond the pale of 
“guspicion. : 

“= Where- the Vice-Chairman purports to act in an 


> > official capacity and the work in respect of which 


eceipt of bribery is alleged, is one which is 
nail be but of public funds, he is to be deemed 
to have been performing an official act in respect 
of the work, especially as there is a presumption 
that all acts of a public officer which purport to be 
official, have been regularly performed. [p. 754, col. 


“When the rule of corroboration is not applied, there 
should bestrong reason for not following it. 


.Or. Rev. App. of the order of the Court 
of the Sessions Judge, Amraoti, dated April 
93, 1934, in Criminal Appeal No. 93 of 1936, 
confirming that of the Court of the City 
Magistrate, First Class, Amraoti, dated 
January 30, 1936, in Criminal Case No. 198 
of 1935. z . 


“Mr. T.J. Kedar, for the Applicant. 
Mr. W. R. Puranik, for the Crown. 


Order.—The applicant, Deshmukh, has 


been convicted under s. 161 of the Indian . 


Penal Code for having accepted a bribe 
in connection with his duties asa Vice- 
Ohairman of the Local Board at Amraoti. 
- The other applicant Patil in the connected 
-.revision.is Secretary of the District Council. 
He has been convicted for abetting this 
offence. The former has been sentenced 
to six months’ rigorous imprisonment to- 
gether with a ‘fine of Rs. 300 and the latter 
to four months and a fine of Rs. 200. 
Tenders had been invited by the accused 
Deshmukh for the installation of electric 
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fittings in the Local Board Office at Amraoti. 
The Chicago Radio Company which is 
Owned by Sharma (P. W. No, 5) and 
Kikabhoy (P. W. No. 13) submitted tke 
lowesttender. Syed Taleman (P. W. No. 11) 
the Chairman of the Local Board and the’ 
accused Deshmukh opened the tenders, and 
as this was the lowest, they decided to 
accept it. Syed Taleman tells us that he 
thereupon turned over the rest of the work 
in connection with this tender, such as 
the execution of the agreement, etc., to 
Deshmukh. At any rate he was the man 
who conducted the rest of the negotia- 
tions. Exhibit P. 6 3 bears an endorsement 
dated June 23, 1935, on the tender sub- 
mitted by this company in Deshmukh’s 
handwriting and under his signature, in 
which he states: “I accept this tender as 
it is the- lowest”. The document has not 
been ccunter-signed by any other authority. 

-On July 6, 1935, he told the company that 
their tender had been accepted subject to 
three conditions which are specitied in 
Fx. P-10. Deshmukh also admits that 
he authorised the secretary to write to the” 
company and make an appointment with 
its representative at the Local Board 
Office for July 8 (Ex. P-9) In his 
examination he states that the letter signed 
by him was sent “according to offic 
routine.” 

A printed form of egreement was then 
handed over to the Chicago Radio Company - 
for signature. Ib contained a clause in the 
handwriting of Deshmukh to which the 
representatives of the company took excep. | 
tion, namely that an amount of 10 per’ 
cent. was to be retained by the Local- 
Board as a deposit for one year after the ` 
completion of the work. $e oe 

It is the case for the prosecution that : 
the accused Deshmukh demanded and 
received the bribe in question in connec- - 
tion with this clause. He told the com- 
pany's representatives through an inter- 
mediary that he would be prepared to 
drop the clause if he was paid a certain 
sum-of money. The evidence is that the | 
demand was at first placed at Rs. 100 but 
later lowered to asmaller figure and that 
in the end Rs. 80 were actually received and - 


“paid. 


That the money was paid, and that it 
was paid and accepted as a bribe, has ` 
been found by both the lower Courts. 
The witnesses Sharma (P. W. No. 5), ° 
Vishnu (P. W. No. 12) and Kikabhoy (P. W. 
No. 13) have been treated as accomplices 
by the Appellate Court. The learned 
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Sessions Judge does not believe that they 
had no intention of paying the bribe ih 
the beginning, and I am not prepared to 
go behind that finding. But even if that 
‘is so, there is ample corroborative evi- 
dence in the shape of Deshmukh's own 
condact when the Police arrived. The 
matter has been elaborately dealt with by 
both the lower Courts, and as this is a 
revision, there is no need for me to repeat 
what they have said. I am satisfied that 
their decision on the merits as regards 
Deshmukh is right. 

The real question here is a purely 
technical one. It is essential under s. 161 
that the person wno accepts the illegal 
gratification should be a public servant, 
and that he should accept it for doing or 
forbearing to do an official act. 

ft was argued that as the charge did not 

specify the official act which the accused 
Deshmukh had forborne to do, he has 
been prejudiced. I am satisiied there has 
been no prejudice. Tne evidence is quite 
clear, and so is the judgment of the trial 
Court: also Deshmukh was sufficiently ques- 
tioned about the matter. The point was not 
taken in the first Court, nor even in the 
Appellate Court. Tne accused are not of 
the ignorant and illiterate types one is 
ordinarily accustomed to find in the dock. 
Both are educated, and Deshmukh is a 
Pleader. Both were represented by com- 
petent Counsel throughout. L am not im- 
pressed with this plea. - 
_ The detinition of ‘public servant’ is given 
in s. 21 of the Indian Penal Code. Accord- 
ing to cl. 10 it includes every oiticer whose 
duty it is “as such oilicer to take, keep, 
receive, or expend any property for any 
secular common purpose of any village.” 
It is conceded that tne singular of the word 
‘village’ also includes the plural, and so 
the authority which Local Boards have 
over a group of villages is covered by this 
. Phrase. Bue it is argued that this par- 
ticular Local Board nas no suthority to 
do any of the things enumerated in that 
section, and still less its Vice-Chairman. 

Section £ of the U. P. Local Self-Govern- 
ment Act as applied to Berar deals with 
tue constitution ot Local Boards. It directs 


the establishment of a Local Board for.. 


each group of circles in a District, and also 
prevides tur the establishment of one or 
more District Councils in eaca District 
having authority over these other podies 
except in one case. Under s. 41 the Local 
Government is empowered to declare that 
any Local Board established under the Act 
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shall be an independent Local Board and 
in- that case: it ceases to be -under the 
authority of, a District’ Council aad bes 
comes in effect, so far as its duties. and 
liabilities are concerned, a District Council 
without actually being called one. 
The duties of these Local, Boards are 
given in s. 36. Subject to rules made under 
s. 79, the Local Board undertakes the 
control and administration of the area 
subject to its authority, and is responsible 


for all matters specified in s. 21, exvept | 


such as the Local Government may have 
excepted by order under that section. The 
word “may” in the section is necessary 
for it is not incumbent upon every Local 
Board to undertake all the matters specified 
ing. 21, ` 

This section provides for the construc- 
tion, repair and maintenance of means of 
roads and buildings for 
secular public purposes, and also for the 
maintenance of any buildings or. other 
property vested in a District Oouneil or 
Independent Local Board under the Act. 
Tne Board is 
take other local works or measures “likely 
to promote the nealth, comfort or convenie- 
nce of the public”. 
Boards have power to “take, receive, keep 
and expend” money in connection witn 
these objects. So far then the ingredients 
of cl. 10 of s, 21 of the Indian Penal Code 
are satistied. 

It is ditticult to see how otherwise there, 
could be Local Self-Government. Olause 
(10) is similar to cl. (9). Many of the 
provisions in cl. (9) are reproduced word 
for word in cl (10). It is evident that 
whereas the former was framed to. meet 


the actions of Government olticials as such, | 


the latter was made to embrace the cor- 
responding activities of other public bodies 
of the nature we are now dealing with, 
and their officials. ‘Tne illustration to 
cl. (10) that a Municipal Commissioner is 
a public servant strengthens that view. 

it toliows that those wno have been given 
authority to discharge these public funcions 
of a local or municipal nature are public 
Oiticers just as much as those entrusted witn 
the diséuarge ot corresponding Government 
duties. -The Boards cannot function of 


tuemselves. Their affairs have to be adm-_ 


inistered by others, and those wao Dave 
been entrusted with the administration cf 
these affairs as members of these Boards 
are unquestionably public officers. 


It was argued that s. 21 of the Local. 


Sélf-Government Act applies only to in- 


also given ‘power to under- 


It is obvious tnese. | 
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dependent Local Boards and not to ordinary 
bodies like the one we are dealing with 
in this case. That is perfectly true. But 
it is not s. 21 which confers these powers 
and responsibilities, but s. 36 read with 
s. 79 (12), and they are subject to no such 
limitation. They apply to Local Boards 
generally. I have, therefore, no doubt 
- that the accused Deshmukh in his capacity 
as Vice-Chairman of the Amraoti Local 
Board wasa public Officer and that in so 
_far as he had duties to administer, or 
help to administer, in ccnnection with the 
- Local Board property, he acted in their dis- 
charge “as such officer.” . 

The contention that members of these 
- Local Boards are not public officials because 
the Local Self-Government Act does not 
say so in the same way as the Municipali- 
ties Act and the Local Self-Government 
Acts in certain other provinces, is unsound. 
The Act does not say that they are not 
public officers, and co long as it does not 
exclude them from that category, the ques- 
tion. narrows itself down to a construction 
of s, 21 (10) of the Indian Penal Code. 
Under that I am clear they are. 

-My attention was also drawn to s. 46 (2) 
of the Local Self-Government Act which 
provides certajn penalties for, among other 
things, the improper acceptance of any fee 
or reward by an officer or servant of these 
Boards other than his proper salary and 
allowances. It was argued that this langu- 
-age is wide enough to cover a case like 
the present and J agree it is and so s. 61 
of the Indian Penal Code has been impliedly 
excluded. With that, however, I cannot 

- agree, A rule which merely deals with 
the discharge of Officials from office cannot 
be extended to exonerate them from 
criminal liability. The only object of the 
rule is to prevent such officials from 
resorting to similar practices in the future, 
and to place these public bodies, as far as 
may be, beyond the pale of suspicion. 

The next question is whether Deshmukh 
was performing an official act. There can 
be nodoubt that he purported to actin an 
official capacity and not in a private one, 
and also that the work was tobe paid for 
out of public funds. His letters and orders 
are signed as Vice Chairman; his instruc- 
tions were given in that capacity; and 
throughout his defence, in his examination, 
in his written statement and in his plea, 
he has never pretended otherwise. He has 
not even pleaded that he exceeded his 
authority, and as a Pleader he ought to 
know what his powers are. In the face of 
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all this it would require something very 
strong tosustain the present argument, 
especially as there is a presumption that 
all acts of a public officer which purport 
to be official, have been regularly per- 
formed. 

Apart from that, s. 47 of the Local 
Self-Government Act empowers the Local 
Government tO vest properties in District 
Councils and independent Local Boards, 
and s. 21 (1) gives them powerto maintain 
building and properties so vested in them. 
Under s. 79 (1) (12) rules can be framed 
as tothe matters which may be taken 
under the control and administration of 
Local Boards unders. 36. Under s. 80 (2) 
(1) a District Council can make rules for 
the maintenance, management and control 
of all matters administered by it or by the 
Local Boards under s. 21, and under sub- 
cl. (e), for the delegation of powers to the 
Local Boards and the delegation of powers 
to and distribution of duties amongst its 
officers and servants, and of those of the 
Local Boards. There is, therefore, complete 
provision forthe devolution of responsibility, 
duties and powers such as have been 
exercised by Deshmukh in this case. 

There is also evidence to show that he 
has been exercising them inthe ordinary 
course of the Local Board’s management. 
Not only does he not deny this but claims 
to have signed letters in connection with 
this matter “according to office routine’. 
The presumption about the regularity of 
official acts, therefore, applies. Consequ- 
ently the chain against Deshmukh is com- 
plete and he has been rightly convicted 
under s. 161. ae 

The case against the accused Patil is 
different. It is based on the evidence of 
witnesses which the Appellate Court regards 
as accomplices. Consequently the rule of 
corroboration applies. The learned Sessions 
Judge has not forgotten this but holds, 
quite rightly, that the ruie is not an inflexible 
one and need not be rigidly applied in 
every case. This is true, but it is a sound 
rule of caution and when it is not applied, 
there should be strong reason for not 
following it. Tne only reasons given here 
are that the witnesses volunteered the 
information to the authorities, and that 
there is no reason way they should implicate 
Patil falsely. ; 

The finding of the learned Sessions 
Judge that the witnesses are accomplices 
means that in the beginning they had every 
intention of securing their ends by bribery. 
Se there must have been some strong; 
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reason for their sudden change of front. 
The’only reason. suggested is that the 
parties fell out. When persons who are 
not above stooping to bribery are in that 
frame of mind they are capable of im- 
plicating innocent persons to serve their 
ends of revenge: just as capable as any 
other set of accomplices, and the danger 
of acting on their testimony is nol lessened 
but increased when they willingly come 
forward to implicate their erstwhile 
associates. 
case of this nature, especially when the 
learned Sessions Judge has not misdirected 
himself about the law. But on looking 
to the evidence of the two witnesses who 
implicate Patil, Iam not satisfied of their 
straightforwardness, and in the circumsta- 
nees feel there is a real danger if 
the ordinary rule of crroboration is abrogat- 
ed in the case of such men. Consequently 
I set aside the conviction of Patil, and 
acquit him. His fine, if paid, will be 
refunded. 

Deshmukh’s application is rejected and 
his conviction and sentence maintained. 
Purity of public life will be impossible if 
men of his status and position are dealt 
with leniently in cases of this nature. I 
decline to alter his sentence. 

N. Application rejected. 
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PATNA HIGH COURT. 
Oivil Appeal No. 22 of 1934 
October 20, 1936 
JAMES, J. 
UDAI SINGH AND OTABRS—DEFENDANTS 
— APPELLANTS 
VeTSUS 
BHUNESHARNATH SINGH AND otaERs~ 

PLAINTIFFS— RESPONDENTS 

Mortgage—Usufructuary mortgage— Held, on con- 
struction, mortgage fell under s. 58 (d), Transfer of 
Property Act (IV of 1882)—Mortgagee in possession, 
tf entitled to decree for money or for sale. 

A mortgage bond recited inter alia that mort- 
gagors had given dakhli rehan of the mort- 
gaged property to the mortgagees for 3 years 
and that they should cultivate the lands and 
appropriate the lands in lieu of their money. 
Tt was also stated that if mortgagors failed to pay 
on the date, thenon making payment in any sub- 
sequent year, they would bring the property into 
their possession, There was no promise to pay, 
express or implied; the option of redemption re- 
mained withthe mortgagors, but so long as the 
principal was not paid, the mortgagees would remain 
in possession, There was afurther stipulation that 
if the morigagees are dispossessed from the mortgaged 
property, they may realise the principal in any 
manner they like, andas səcurity for realisation of 
the money in that event, the land was mortgaged ; 
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Held, this wasa plain usufructuary mortgage of 
‘the kind described in s. 58 (d), Transfer of Property 
Act, and since the mortgagees remained in posses- 
sion ofthe mortgaged property, they were entitled 
neither to a money decree nor a decree for sale. 
Luchmeshar Singh v. Dookh Mochan Jha (1) and 
Kamal Nayan Prasad v. Ram Nayan Prasad (2) 
relied on. 

C. A.from an appellate decree of the 
District Judge, Shahabad, dated July 27, 
1933. 

Mr. B. P. Sinha, for the Appellants. 

Messrs. Khurshed Husnain and D. N. 
Varma, for the Respondents. . 

Judgment, —The plaintiffs in 1927 took 
certain property in usufructuary mortgage 
from the defendants for Rs. 800. By the 
terms of their bond, they were as usual en- 
titled to sue for recovery of their mortgage 
money in the event of disturbance of their 
possession of the mortgaged property. The 
suit outof which this appeal arises was 
instituted for recovery of the mortgage 
money on the allegation that the plaintiffs 
had been dispossessed. The trial Court 
found thatthis was a simple usufructuary 
mortgage and that the plaintiffs’ possession. 
had not been disturbed. The suit was, there- 
fore, dismissed. On appeal the District Judge 
of Shahabad reversed the decision of the 
trial Court on two grounds: one ground 
was that the mortgage of the property 
itself by way of security for the loan convert- 
ed the mortgage from a usufructuary mort- 
gage intoa combination of simple mortgage 
and a usufructuary mortgage; while the 
second ground was that the mortgage con- 
tained a covenant to repay. He therefore 
gave adecree for the principal money of 
. the mortgage but no decree for sale. The 

mortgagors appeal from that decision. Mr. 
B. P. Sinha, on behalf of the appellants ar- 
gues that the mortgage is a mere usufruc- 
tuary mortgage with nocovenant for repay- 
ment andno special condition which would 
take it out of the category of usufructuary 
mortgage. Mr, Khurshed Husnain on be- 
half of the respondents cites several 
cases in which the words used in usufructu- 
ary mortgages had been held to imply 
covenants for repayment, orin which it 
had been implied from the special terms 
of the clause hypothecating the property as 
security that the mortgage was a combination 
of simple mortgage and usufructuary 
mortgage. The only question for consider- 
ation in this case is whether the mortgage 
bond with which we have to deal is 
anything other than a mere usulructuary 
mortgage. The mortgage bond recites that: 

“We have given in dakhlt rehan from the full 

moon day of Jeth 1934 Fasli. to 1337 Fasli., and wede- 
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clare that the said Mahajan should cultivate and get 
cultivated the said lands and appropriate the produce 
in lieu of theirmoney. If we fail to pay the princi- 
palon the said date then after the expiry of that 
date we shall on making payment of it in Jeth of 
of any year, take back this deed and-bring the rehan 
property into our possession and occupation.” 


In my judgment the learned District 
Judge erred in reading into this stipulation 
‘for redemption a covenant for repayment 
of the money advanced. There is nothing 
here implying a promise to re-pay the money. 
The mortgagees are to enjoy possession 
securely for three years and stipulations 
are madethat unless redemption is made 
on the said date of Jeth 1337 it shall not 
be made until the subsequent Jeth. There 
is no promise to pay, express or implied, 
the option ofredemption remains with the 
mortgagors, but so long as the principal 
‘ig not paid, the mortgagees will remain in 
possession, There is a further stipulation 
that if the mortgagees are dispossessed 
from the mortgaged property, they may 
- realise the principal in any manner they 
like, and as security for realisation of the 
money in that event, the land is morlgaged 
to the Mahajans. A mortgage is defined 
in the Transfer of Property Act as a trans- 
fer of an interest in specific immovable 
property for the purpose of securing the 
payment of money advanced by way of 
loan; and that general definition is satis- 
fied by whatMr. Khurshed Husnain styles 
the hypothecation clause; while a usufruc- 
tuary mortgage is a mortgage in which 
possession of the mortgaged property is 
- delivered to the mortgagee who is to receive 
the rents and profits in lieu of interest, 
which has happened in this case. 

This is a plain usufructuary mortgage 
of the kind described in sub-ss. (a) and 
(d) of s. 58, Transfer of Property Act. It 
is not a combination of a mortgage des- 
cribed in sub-s. (d) and of the simple 
mortgage described in sub-s. (b), it is an 
ordinary usufructuary mortgage of the kind 
described in sub-s. (d). That being so, the 
rule in Luchmeshar Singh v. Dookh Mochan 
Jha,(1), will apply, which was followed 
by this Court in Kamal Nayan Prasad v. 
Ram Nayan Prasad (2). I find nothing in 
the mortgage with which we are here 
concerned by which it can be distinguished 
from Luchmeshar Singh’s mortgage which 
was the subject of discussion in the decis- 
ion of the Calcutta High Court to which 
I have referred. That being so, since the 


plaintiffs remain in possession of the mort- 
(1) 24 O 677. 
(2) 1L P LT 74; 120 Ind. Oas, 308;.A IR 1980 Pat. 
352; Ind, Rul. (1930) Pat. 20. : 
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gaged property, they are entitled neither tO 
a money decree nor a decree for sale; and 
the decision of the Munsif in this suit 
was correct. The appeal must be allowed, 
the decree of the lower Appellate Court 
will beset aside, and the decree of the 
Munsif restored. The appellants are enti- 
tled totheir costs in this Court and in the 
r Appellate Court. 
a Pi Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 353 of 1936 
June 25, 1936 
BEIDE, J. 
GHULAM MOHAMMAD— 
DEFENDANT —AFPELLANT 
versus 
BARKAT ALI AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 
Limitation Act (IX of 1908), s. 5—Extension of 
time to make up deficient court-fee—Long delay— 
Question not difficult—Hrror of Conusel not bona 
fide—Time should not be extended—Court-fees— 


_Possessory suit—Defendant claiming charge—Appeal 


by defendant—Court-fee payable. : 

Where application for extension of time to pay 
deficient court-fee is not made by the Pleader till 
after about seven months since the time when the 
deficiency is discovered and the question of court- 
fee not being difficult, the error of Counsel cannot 
be treated as a bona fide one, refusal to grant time 
for making up the deficiency is proper. Jtwan Das 
v. Khushabi Ram (2) and Basavayya v. Venkata- 
payya (3), distinguished, Jai Singh Gir v. Sitaram 
Singh is’ not followed. Lekh Ram v. Ramji Das (5) 
and Gurusaran Das v. District Board, Jullundar (6), 
relied on. p 

Where ona suit for possession defendant admits 
plaintiff's title but claims a charge of Rs. 700 over 
the property and the defendant's claim is not upheld, 
appeal by defendant is chargeable with ad valorem 
court-fee on Rs. 700. Haidari Begam v. Gulzar Bano 
(1), distinguished, sa 

S.C. A. from an order of the Senior Sub- 
Judge, Amritsar, dated February 4, 1936. 

Mr. Lal Chand Mehra, for the Appellant. 

Mr. Muhammad Munir, for the Respon- 
dents. i | 

Judgment.-—This is a second appea 
arising cut of a suit for possession of land 
The defendant's contention was that he 
held a charge of Rs. 700 on the land. This 
contention was not upheld and the suit 
was decreed by the trial Court. An appeal 
was preferred by the defendant, contend- 
ing that the decision of the trial Court 
was erroneous in so far as he was nok 
allowed the charge of Rs. 700. The de 
fendant did not pay ad valorem court-fec 
on the sum of Rs. 700 claimed by him i 
appeal. An objection having been raisec 


in this respect, the Counsel for the defen 
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dant eventually conceded that the plaint 
was insufficiently stamped and asked for 
extension of time to make up the court- 
fee. This application was, however, not 
made till after about seven . months since 
the deficiency in the court-fee was dis- 
covered. Theappeal had become barred 
by that time and the learned Judge of the 
Appellate Court did not consider it a fit 
case for granting extension of time for 
making up of the court-fee. The appeal 
was accordingly dismissed. From this de- 
cision the present appeal has been pre- 
ferred. The learned Counsel for the ap- 
pellant contended that it was not neces- 
sary for the appellant to pay ad valorem 
court-fee on the sum of Rs. 700. He urged 
that the suit being one for possession of 
land the court-fee paid on thirty times the 
land revenue assessed on the land was 
sufficient. In support of the argument, 
hereliedona ruling reported in Haidari 
Begam v. Gulzar Bano (1). That ruling, 
however, seems to be clearly distinguisha- 
ble, as in that case the defendant had 
challenged the plaintiff's title to the pro- 
perty in dispute. In the present case 
the appellant did not challenge the plain- 
tiffs title in the appeal before the learned 
Senior Sub-Judge but merely claimed 
Rs. 700 as a charge.. In the circumstances 
it seems to me clear that advalorem court- 
fee was necessary, and this point was 
rightly conceded by the Counsel for the 
appellant in the Court below. 


It was next urged that the learned Judge 
of the Court below ought to, at any rate, 
have allowed the appellant time to make 
up the deficiency in the court-fee and 
that he was bound to do so. In support 
of this argument reliance was placed on 
Jiwan Dasv. Khushabi Ram, 39 Ind. Cas. 766 
2), Basavayya v. Venkatapayya (3) and 
Jai Singh Gir v. Sitaram Singh (4). The 
irst ruling is not in point as it relates to 
cejection of a plaint under O. VIL, r. 11, 
Sivil Procedure Code. Basavayya v. Venk- 
1tapayya (3) is also a similar case. Jai 
Singh Gir v. Sitaram Singh (4) seems to 
ge in favour of the appellant but this 
Jourt has taken a different view of the 
natter as will appear from Lekh Ram v. 


D D 36,3 A 322; 25 Ind. Cas. 395; A I R 1914 All. 273; 


2S 39 ind Gas. 186; AIR 1917 Lah. 377;27P L R 
917; 25 PWR] 

(3) ALR 1928 tad. 676; 95 Ind. Cas. 439; 5LM L J 
0; (1926) M WN 341 

9 ‘At R 1923 Ail 349; 74 Ind. Cas. 757; LAL J 
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Ramji Das (5) and Gurusaran Das.v. District 
Board, Jullunder(6). As stated already, 
the application for extension of time was 
not made till after about seven months since 
the time when the deficiency was discovered. 
The question of court-fee in this case was 
not by any means difficult and the error of 
Counsel-cannoi I think be treated as a bona 
fide one. I, therefore, see no adequate 
ground to interfere with the discretion 
exercised by the lower Appellate Court in 
refu-ing to granttime for making up the 
deficiency in the court-fee. I dismiss the 
appeal with costs. 

N. Appeal dismisse d. 

(5) 1 Lah. 234; 57 Ind. Oas. 215; A I R 1920 Lah. 
92; 3 Lah. LJ 370; 144 PL R 1920. 

(6) AIR1997 Lah, 884; 102 Ind. Cas, 615; 28 P L 
R 338; 9 Lah, L J 290. 


PATNA HIGH COURT 
Criminal Revision Petition No. 100 of 
1936 


April 29, 1936 
JAMES AND VARMA, JJ. 
Khaja ABDUL GHANI AND otases— 
PETITIONERS 


VETSUS 
EMPEROR—Oprosite Party 

Bengal Ferries Act (I of 1885), ss. 16, 28—Ferry 
—Persons liable under the Act—Proprietor who 
merely leases out ferries to lessees—Whether liable, 

The person who is liable under ss. 16 and 28, 
Bengal Ferries Act, is the person who conveys pas- 
sengers for hire. In other words the persons really 
Liable under the Act are the lessees or farmers of 
the ghat who collected tolls and conveyed passengers 
across the river by means of their hired boatmen. 
The proprietor of a village who merely leases out 
the ferry to lessees but does neither convey passen- 
gers nor collect tolls from them is not liable, 
Jeobaran Singh v. Ramkrishun Lal (1), referred to, 


Cr. R. P. against an order of the 
Sessions Judge, ‘Purnea, dated January 23, 
1936. 

Messrs. S. N. sala and J. Rahman, for 
the Petitioners. 

Messrs. Manohar Lal and R. K. L 
Nandkeolar, for the Opposite Party. 


James, J.-—The petitioners who are the 
proprietors of Chota Salkhi village in - 
Purnea District have been each fined fifty 
rupees under s. 28, Bengal Ferries Act. 
It appears that up to the beginning of 
1928 there were two ferries across the 
Mahananda river, one of which was the ferry 
of the petitioners, while the other which 
belonged to Raja P. C. Lal Chaudhuri 
had’ fallen into disuse. Raja P. O. Lal 
Chaudhuri’s ferry was acquired by the 
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District Board; and by a Government 
Notification of June 25, 1928, it. was de- 
clared to be a public ferry. It appears 
that nothing was done for some years, 
until at the end of 1932 the District Board 
caused notice to be issued on the peti- 
tioners to discontinue the working of their 
ferry while the Board at the same time 
made arrangements for boats to convey 
passengers across their own ferry. The 
petitioners on receipt of the notice from 
the District Board objected that their 
ferry was not within two miles of the 
“District Board ferry and continued to work 
their ferry. This led to a prosecution 

which resulted in conviction under s. 28, 
Bengal Ferries Act, though the conviction 
was ultimately set aside in revision on 
. the ground that the limitsof the District 
Board's ferry had not been defined. The 
matter wasthen again allowed to rest for 
two years until in August 1935 the present 
prosecution was instituted. The petitioners 
objected that the limits of the District 
Board had not been notified under the 
Act and that their own ferry was actually 
not within two miles of the District Board 
- ferry. On these points the finding of the 
lower Court is against the contention of 
the petitioners, the finding being that the 
petitioners’ ferry is within two miles of the 
District Board ferry, andthat it has not 
been satisfactorily shown that the limits 
of the ferry at the time of the notification 
of 1928 were different from the present 
_ limits. 

The person who is liable under ss. 16 
and 28, Bengal Ferries Act, is the person 
who conveys passengers for hire. The 
complainant on behalf of the District 
Board named as accused in the Magis- 
trate’s Court, the proprietors of Chota 
Salkhi village, with the lessees of the ghat 
and the boatmen. The Magistrate, regard- 
ing lessees and the boatmen as mere 
underlings or servants of the proprietors, 
. acquitted them, while he convicted the 
proprietors who had leased out the ferry. 
There appears to be nothing in the evi- 
dence to indicate that any of these 
zemindars had actually conveyed passen- 
gers for hire or collected tolls from 
passengers so conveyed, and it appears 
that the persons really liable under the 
Act are the lessees or farmers of the ghat 
who collected tolls and conveyed passen- 
gers across the river by means of their 
hired boatmen. Mr. Manohar Lal on be- 
half of the District Board suggests that 
the proprietors who leased out the right 
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to ferry should be regarded as the per- 
sons-who conveyed passengers for hire 
within the meaning of s. 16, Ferries Act, 
relying on the decision in Jeobaran Singh 
v.Ramkrishun Lal, 98 Ind. Cas. 522 (1). In 
that case the persons convicted were the 
owners of the steamers which were disturb- 
ing the complainant's right of ferry, and 
Adami, J. in coming to this decision follow- 
ed a decision of the Calcutta High Court 
wherein it was pointed out that the person 
who maintained aferry in contravention 
of s. 16 was the farmer and not the 
mere servant of the farmer. There is 
nothing in either of these decisions which 
would support the view that the person 
liable to punishment under s. 28 read 
with s. 16, Ferries Act, is the person 
who leased out the ferry right. The per- 
son made responsible by the Act is the 
person who conveys passengers for hire, 
that is tosay, the farmer, the thikadar, 
ghatwala or whatever he may be called. 
In the present case the farmers have been 
acquitted and we have only the lessors 
before us. They have not conveyed pas- 
sengers for hire , and so they are not liable 
to punishment under s. 28, Ferries Act. 
Their convictions and sentences must be 
set aside and their fines, if paid, must be 
refunded. 

It would be well if this dispute could 
now be settled. The District Board by 
the manner in which they have dealt with 
their ferry after acquisition, have given 
the petitioners cause to suppose that the 
right under s. 16, Bengal Ferries Act, 
would not be enforced, possibly because 
the District Board did not desire to be 
met witha claim to compensation under 
s. 17 of the Act. The matter should now 
be settled and it should be made clear 
whether the petitioners are to close their 
ferry and receive compensation under 
s. 17, Bengal Ferries Act, or whether the 
claim of a monopoly isto be waived and 
the petitioners are to continue to enjoy 
their right of ferry. 

Varma, J.—T agree. 

N. ‘Revision allowed. 

(1) 96 Ind. Oas. 522; A I R 1926 Pat, 520; 27 Or. L 
J 970. 
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LAHORE HIGH COURT 
First Civil Appeal No. 536 of 1935 
December 3, 1935 
ADDISON AND ABDUL RASHID, JJ. 
KANHAYA LAL—Degrenpant— 


APPELLANT 
VETSUS 
Tiru DEVI DAYAL-BRIJ LAL— 
PLAINTIFFS AND OTHERS - DerENDANTS— 


RESPONDENTS 

Hindu Law—Joint family—Ancestral business— 
Whether heritable asset— Contractual partnership 
may be joint family property—Such partnership, if 
governed by Hindu Law—Presumption of jointness 
—-Partnership—Firm, if a person—One firm, if can 
become partner in another—Managing member en- 
tering into partnership with stranger—Other mem- 
bers of family, whether become partners—Limitation 
Act (IX of 1908), Sch. I, Art. 106-—Death of part- 
ner—Suit against sons for debts—Limitation. 

Co-parcenary, with all its incidents, is a creation 
of Hindu Law and ifa business is not a heritable 
asset descended from the common ancestor it cannot 
be regarded asthe ancestral business of a Hindu 
joint family. A contractual partnership may be 
joint Hindu family property, but such partnership 
will not be governed by the provisions of Hindu 
Law relating toco-parcenary property. It is possi- 
ble foran uncle anda nephew to possess joint 
family property by throwing all their property into 
the common fund, but it is not possible for an 
uncle and anephew tostart business jointly and 
then give to it the character of an ancestral joint 
Hindu family business. Such business would mere- 
ly be a contractual partnership and governed 
by the provisions of the Contract Act. Sanyast 
Charan v, Krishnadhan Banerjee (2), relied on. [p. 
762, col. 1.] ‘ 

The strength of the presumption that a Hindu 
joint family continues to be joint necessarily varies 
in each case. The presumption is stronger in the 
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the further one goes from the founder of the family 
the presumption becomes weaker and weaker. In 
case of second and third cousins, the presumption of 
jointness practically disappears. Yellappav. Tipan- 
na (3), followed. [p. 762, col 2.] | 

A partnership firm is not a person but is merely a 
collective name for the individuals who are mem- 
bers of the partnership and as such cannot bea 
partner in another firm. Shiv Narain & Sons v. 
Commissioner of Income Tax (4), referred to. |p. 763, 
col, 2. 

Where the managing member of a joint Hindu family 
enters into a partnership with a stranger, the other 
members of the family do nct ipso facto become 
partners in the business soas to clothe them with 
all the rights and obligations of a partner, as defin- ` 
ed by the Contract Act. Insuch a case the family, as 
a unit, does not become a partner, but only such of 
ita members as in fact enter into a contractual 
relation with the stranger; such a partnership will 
be governed by the Contract Act. Pichappa Chet- 
tiar v. Chockalingam Chettiar (5), followed. [ibid.] 

Where on the death of a partner the pertnership 
is dissolved, in order to make his sons liable for the 
debts due from him as a member of the partner- 
ship, a suit ought to be instituted within three 
years of the death of the partner and to such a case 
‘Art. 106, Limitation Act, applies. p. 764, col. 1. f 

E.: ©. A. from a decree of the Senior 
Sub-Judge, First Class, Sargodha, dated 


December 14, 1934. 


Messrs. J. G. Sethi and M. L. Sethi, for 
the Appellant. 

Messrs. Mehr Chand Mahajan, J. L. 
Kapur, Qabul Chand, Shamair Chand, 
Achhru Ram, Amar Nath Chona and Ram 
Lal Anand I, for the Respondents. 


Judgment.—The following pedigree- 
table will be helpful in understanding the 











case of brothers than in the case of cousins, and facts of this case: ` 
NAMAN RAM 
| ; 
AA Ram aie Chand - 
= Chand Ram Kiehan 
Amir Ohand | | 
Ladha Ram con Har Bhagwan Ram Narain 
(defendant No. 1.) (defendant No. 2.) | | 
Pran Nath Hans Raj 
(defendant (defendant 
No. 8.) No. 9.) 
, | | 
Ram Sarup Lachhmen Bharat fatrugan Angad 
(defendant Sarup Sarup Sarup (defendant 
No. 3.) (defendant (defendant (defendant No. 7.) 
No. 4) No. 5.) No, 6.) 


This appeal has arisen out of a suit for 
‘ecovery of Rs. 6,628-1-0 instituted by the 
irm Devi Dayal-Brij Lal, carrying on busi- 
aess at Sargodha, against the firm Ram 
Varain-Ladha Ram. Ladha Ram as well 


as all the descendants of Ram Kishen were 
impleaded as defendants on the ground 
that the firm Ram Narain-Ladha Ram sit- 
uated at Sargodha was a branch of the joint 
Hindu family firm Ram Kishen-Ladha Ram 
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carrying on business at Tankiwala. One 
Narsingh Das, who was admittedly a stran- 
ger to this family, was impleaded as defen- 
dant No. 10 as he was a partner in the firm 
Ram Narain-Ladha Ram. The case of the 
Plaintiffs was that Ladha Ram, defendant 
No. 1, and Ram Kishen, father of defendant 
No. 2 and grand-father of defendants Nos. 3 
to 9, were members of a joint Hindu 
family, that this family had an ancestral 
business at Tankianwala which was started 
‘by Rattan Chand and Khan Chand, that 
after the death of Rattan Chand his only 
son Ram Kishen took his place and that 
the business has continued up to the present 
day as an ancestral business of the joint 
-Hindu family of Naman Ram. The plain- 
tiff firm started dealings with Ram Narain- 
Ladha Ram. in the year 1924, through Nar- 
‘singh Das who was one of the partners of 
the latter firm. The last balance was exe- 
4. cuted by Narsingh Das on behalf of the firm 
Ram-Narain Ladha Ram on October 4, 1930, 


for Rs. 8,544-10-6. Two transactions took. 


place after the execution of the balance and 
the amount due to the plaintiff on May 19, 
1933, was Rs. 4,943-1-0, on account of prin- 
. cipal, and Rs. 1,685, on account of interest. 
A decree for Rs. 6,628-1-0 was, therefore, 
claimed against the defendant firm, as 
well as against Ladha Ram, all the descen- 
dants of Ram-Kishan and Narsingh Das. 
z ‘Narsingh Das, defendant No. 10, confess- 
“ed judgment, and Ladha Ram, defendant 
“No. 1 did not attend, and proceedings were 
ex parte against him. Pran Nath and Hans 
. Raj, the sons of Ram Narain, ‘pleaded that 
though their father Ram Narain was a part- 
ner in the firm Ram Narain-Ladha Ram, 
it was nota joint family business but a 
contractual partnership, that the partner- 
ship dissolved on the death of their father, 
and that as they had not joined the part- 
nership they were not liable. They also 
pleaded that the suit was barred by limita- 
tion as it was brought more than three 
years after the death of their father Ram- 
Narain. Kanhaya Lal and the sons of Har 
Bhagwan pleaded that the business of 
Tankiwala was not a joint Hindu family 
business but a contractual partnership. 
The partners in the Tankiwala firm were 
Ram-Kishen and Ladha Ram in equal 
shares. It was further pleaded that the 
firm Ram-Narain-Ladha Ram at Sargodha 
was a separate concern altogether and had 
no connection with the Tankiwala firm 
though the firm at Tankiwala had lent 
money to Ram Narain-Ladha Ram, that in 
1922 the sons of Ram Kishen had effected 
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a. partition amongst themselves, and it was 
agreed that the debts due to the Tanki- 
wala firm by the firm Ram Narain-Ladha 
Ram of Sargodha were to be discharged by 
Ram Narain alone who was separate from 
his brothers Kanhaya Lal and Har Bhag- 
wan. Kanhaya Lal and Har Bhagwan re- 
mained partners along with Ladha Ram in 
the Tankiwala firm, the name of which was 
changed to Kanhaya Lal-Ladha Kam. It 
was stated by Kanhaya Lal and the sons of 
Har Bhagwan that they were never partners. 
in the firm Ram Narain-Ladha Ram; and 


that they are, therefore, not liable for the . - 


debt incurred by that firm. 

-The trial Court held that the firm Ram 
Kishen-Ladha Ram, the name of which was - 
later on changed to Kanhaya Lal-Ladha 
Ram, was nota joint Hindufamily ancestral 
business, but that it was a contractual 
partnership. It was further . found by the 
trial Court that the Sargodha firm was a 
branch of the Tankiwala firm, that there 
had been a separation of the joint Hindu 
family in 1922, and that thereafter the Sar- 
godha firm consisted only of three partners, ` 
namely, Ram Narain, Ladha Ram ahd 
Narsingh Das. It was also held that 
Kanhaya Lal had joined this firm after 
the -death of Ram Narain. On these 
findings the trial Court awarded the 
plaintiffs a decree for Rs. 6,628-1-0 with 
costs against the firm Ram Narain-Ladha 


Ram and against Ladha Rum, defendant 
No. 1, Kanhaya Lal, defendant No. 2, 
and Narsingh Das, defendant No. 10. 


Against this decision of the trial Court 
the plaintiffs have preferred an appeal 
to this Court and the sole prayerin this - 
appeal is that the plaintiffs’ suit should 
be decreed against all the defendants. 
Kanhaya Lal, defendant No. 2, has also 
preferred an appeal on the ground that 
he is no way responsible for the liabilities 
of the firm Ram Narain-Ladha Ram and 
that the suit should have been dismissed 
as against him. Both these appeals can 
be conveniently disposed of by one 
judgment. It would be convenient in 
this judgment to designate the firm Ram 
Narain-Ladha Ram as the Sargodha firm 
and the firms Ram Kishen-Ladha Ram. 
and Kanhaya Lal-Ladha Ram as the Tanki- 


- It was contended by Mr. Sethi on be- 

half of the plaintiffs that Rattan Chand 
and Khan Chand were members of a joint 
Hindu family as was clear from the fact- 
that one-and ahalf kanals of agricultural. 
land was jointly owned by them. As these 
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70 persons were carrying où money- 
nding business, one-and-a-half kanals 
: land must be held to be the property 
: the joint firm. On the death of Rattan 
hand the firm Khan Chand-Rattan Chand 
t Tankiwala was named Ram Kishen- 
Iban Chand, Ram Kishen being the only 
m of Rattan Chand. When Khan Chand 
ied the business came to be known as 
mir Chand-Ram Kishen, Amir Chand 
aving taken the place of his father Khan 
hand. On the death of Amir Chand, 
adha Ram succeeded and the firm was 
nown as Ram Kishen-Ladha Ram and,on 
be death of Ram Kishen in the year 1914 
he firm was named Kanhaya Lal-Ladha 
ram. It was maintained by the learned 

Jounsel that the firm alluded to above 
ontinued to carry on business at Tanki- 
zala and that there was a presumption, 
aerefore, thatthe Tankiwala firm was the 
neestral business of all the descendants 
£ Naman Ram. The learned Counsel also 
contended that the following facts clearly 
stablish the ancestral nature of the busi- 
ess at Tankiwala : 

l. Ladha Ram had admitted in his 
atement, dated July 25, 1934, that Rattan 
hand and Gainda Ram were real brothers 
ad that they were joint. 2. At the 
eaths of Rattan Chand, Khan Chand, 
mir Chand and Ram Kishen no accounts 
rere taken and the joint family business 
as not discontinued. As soon as the 
ather died, his scn orsonsbegan taking 
art in the business at Tankiwala. 3. A 
reat deal of property was purchased 
ith the funds of Tankiwala shop and 
nis property continues to be joint up to 
ow. 4. Mortgagee rights were acquired 
x the name of different members of the 
amily and all these rights have been 
aown in the books of the firm as the 
coperty of the firm. 5. The income of 
1e entire immovable property belonging 
4 this family was credited towards the 
inds of the shop in the accounts. 6. A 
int khata of the branch of Rattan Chand 
ad been maintained in the booksof the 
wm upto date and the different sums of 
aoney sent by Har Bhagwan and Ram 
arup to Tankiwala were credited in the 
‘ata of Rattan Chand. 7. The income of 
ae entire property belonging to the family 
f Naman Ram as well as the firms at 
ankiwala and Sargodha was jointly assess- 
1 to income-tax. 

The learned Counsel contended that 
.ost of the facts alluded to above had been 
stablished on the present record from 
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the statement of Kanhaya Lal himself and 
that the conclusion was, therefore, irre- 
sistible that all the defendants had been 
carrying ona joint family business which 
had descended from Naman Ram. It was 
urged that the Sargodha firm was opened 
in the year 1911 with the funds of the 
Tankiwala firm and that the Tankiwala 
firm owned three-fourths share in the 
Sargodha firm and that one-fourth share 
was allotted to Narsingh Das, defendant 
Nc. 10, as he was managing the Sargodha 
firm on behalf of the other partners. On 
behalf of the defendants it was contended 
that the mere fact that Rattan Chand 
and Khan Chand owned one-and-a-half 
kanals of agricultural land jointly did not 
show that they were members of a joint 
Hindu family firm. 1t was open to the 
uncle and the nephew to acquire property 
jointly or to carry on business jointly. 
The business started by the uncle and 
nephew, however. would merely be a 
contractual partnership and would be 
governed by the provisions of the Indian 
Act. By starting -a business 
jointly the uncle and the nephew could 
not convert a contractual partnership 
into a joint Hindu family ancestral busi- 
ness by their own act. Reference may 
be made inthis connection to para. 234 
of Mulla’s Hindu Law which runs as 
follows: 

“Jn Hindu Law a business is a distinct heritable 
asset. Where a Hindu dies leaving a business, it 
descends like other heritable property to his 
heirs. If he dies leaving male issue, it descends 
to them. In the hands of the male issue it be- 
comes joint family business, and the firm which 
consists of the male issue becomes a joint family 
firm, The joint ownership so created between the 
male issue is not an ordinary partnership arising 
out of a contract, but 2 family partnership created 
by the operation of law. Therefore, the rights 
and liabilities of the co-parceners constituting the 
family firm are not to be determined by ex- 
clusive reference to the provisions of the Indian 
Contract Act, 1872, relating to the partnerships, but 
must be considered also with regard to the general 
rules of Hindu Law which regulate the transactions 
of joint families,” 


In the present case the firm at Tankiwala 
could not be regarded as a heritable asset 
which had descended to Rattan Ohand 
and Khan Chand from the common ancestor 
Naman Ram. There is no evidence to the 
effect that Naman Ram owned any pro- 
perty and though it is stated by Ladha 
Ram that Rattan Chand and Gainda Ram 
were joint, it is nowhere asserted that at 
that time they were carrying on any 
business. The first indication of the fact 
that some members of this family were 
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carrying on any business is provided by the 
fact that Rattan Chand and Khan Chand 
owned l4 kanals of agricultural land jointly 
and that they were carrying on money-lend- 
ing business. In these circumstances, it 
cannot be held that the firm at Tankiwala 
was a heritable asset which descended to 
the branches of Ram Kishen and Ladha 
Ram from Naman Ram. 

The ruling Phullo v. Inder, 121 Ind. Cas. 
431 (1), relied upon by Mr. Sethi on 
behalf of the plaintifis, merely lays down 
that among Hindus, in the absence of 
any clear and cogent evidence of partition, 
the presumption is that an uncle and his 

` nephew are joint. This ruling merely deals 
with immovable property held by an uncle 
and a nephew jointly and the question of 
ancestral business of a joint Hindu family 
has not been considered in this ruling. 
Oo-parcenary, with all its incidents, is a 
creation of Hindu Law and if a business 
is not a heritable asset descended from 
the common ancestor, it cannot Le regarded 
as the ancestral business of a Hindu joint 
family. The following observations from 
a judgment of their Lordships of the 
Privy Council, reported in Sanyasi Charan 
v. Krishnadhan Banerjee (2), may be re- 
produced in extenso: 

“The distinction between an ancestral business 
and one started like the present after the death 
of the ancestor as a source of partnership relations 
is patent. In the one case, these relations result 
by operation of law from asuccession on the death 
of an ancestor to an established business, with 
its benefits and its obligations. In the other they 
rest ultimately on contractual arrangement between 
the parties.” 

A -contractual partnership may be joint 
Hindu family property, but such partnership 
will not be governed by the provisions of 
Hindu Law relating to co-parcenary prop- 
erty. It is possible for an uncle and a 
nephew to possess joint family property 
by throwing all their property into the 
common fund, but it is not possible for 
an uncle and a nephew to start business 
jointly and then give to it the character 
of an ancestral joint Hindu family business. 
The Sargodha firm was started in 1911. 
Admittedly, a stranger was made one of the 
partners in this firm. Tne debts which 
form the basis of the present suit were 
contracted by the Sargodha firm between 
the years 1922 and 1930. During that 

eriod Ladha Ram and Ram Narain are 

(1) 121 Ind Cas. 431; 11 Lah. L J 226; Ind. Rul, 
(1930) Lah. 239. 

(2) 49 C 560; 67 Ind. Cas. 124: A I R 1922P O 
231; 49 I A 108, 30ML T 228;20A L J 409; 24 
Bom. L R 700; 35 C L J 498; 43 M L J 41; (1922) 
M W N 364; 26 O W N 954; 16 L W 536 (P 0). 
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alleged to have been carrying on the 
Sargodha firm on behalf of the Tankiwala 
firm. We have, therefore, to see whether. 
the two branches of the family of Naman 
Ram were joint between 1922 and 1930, or 
whether a disruption had taken place before 
1924. It was held in Yellapya Ramappa 
v. Tipanna (8), by their Lordships of the 
Privy Council that: 

“The strength of the presumption that a Hindu 
joint family continues to be joint necessarily varies 
in each case. The presumption is stronger in 
the case of brothers than ia the case of cousins, 
and the further one goes from the founder of 
the family the presumption becomes weaker and 
weaker ™ 

There is, therefore, no presumplion that 
Ram Narain, Har Bhagwan and Kanhaya 
Lal on the one side, and Ladha Ram on 
the other, were joint in the year 1922. 
In the case of second or third cousins, 
the presumption of jointness practically 
disappears. There is nothing to prevent 
brothers and cousins joining in a con- 
{ractual partnership and if they do 80, 
the firm will be governed by the provi- 
sions of the Contract Act and will not be 
subject to the provisions of Hindu Law. 


A general partition of the family was 
reported to the patwari by Ladha Ram on 
June 16, 1927, and a mutation was entered 
in his name of a certain area at village 
Mango Kalan. Kanhaya Lal has also 
deposed that there was a partition of 
different properties in the year 1922. This 
evidence has been accepted by the trial 
Court and we see noreason to reject the 
statement of Kanhaya Lal as untrue. The 
entries in the bahis regarding the tambols 
also provide a strong indication of the fact 
that the two branches of this family had 
separated before the year 1922. In fact, 
the tambol entries seem to show that first 
of all there was a separation between Ram 
Kishen on the one side and Ladha Ram 
on the other, and some years later, there 
was a separation between the descendants 
of Ram Kishen, namely Ram Narain, Har 
Bhagwan and Kanhaya Lal inter se. The 
fact that the Tankiwala firm had been 
making payments on behalf of the sons of 
Ram Narain and Har Bhagwan or receiving 
deposits from them even after the year, 
1999 does not show that there had been no 
separation between the two branches of the 
family. These entries are explainable on 
the ground that the Tankiwala firm 


(3) 53 B 213; 114 Ind. Oas. 13; ATR 1929P © 
8; 561 A 13; 49 O L J 104; 29 L W, 231; 33 OWN 
238; 31 Bom. L R 249, (1929) ALJ 4, 56ML J 
287; Ind. Rul. (1929) P © 53 (PC). 
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and the Sargodha firm had been acting 
38 bankers of each other, and after 


receiving money from third parties had been 
srediting it to the person or the firm con- 
erned, 

As far as joint assessment of income-tax 
is concerned, the amount of tax paid on 
behalf of the Sargodha firm has been 
debited to the account of the Sargodha firm 
in the bahis of the Tankiwala firm. The 
indications of jointness relied upon by 
Mr. Sethi on behalf of the plaintiffs are, 
therefore, consistent with jointness as well 
as separation. We are, therefore, of the 
Opinion thatthe lower Court was correct 
in holding that the Tankiwala firm is not 
a joint Hindu family concern and that 
there had been a disruption of the joint 
Hindu family before 1924. The next 
question for consideration is, whether the 
Sargodha firm was a branch of the 
Tankiwala firm or whether it was an 
independent business started by Ram 
Narain Ladha Ram and Narsingh Das. 
Reliance was placed on hehalf of the plaint- 
diffs on an entry in the surh bahi of the 
Tankiwala firm marked as Ex. D-57. This 
entry shows that Rs. 7,000 were advanced 
to Ladha Ram and Ram Narain for start- 
ing the Sargodha firm. The concluding 
words of the entry are: 

“Three shares belong to the firm Bhai Ram Kishen- 
Ladha Ram Chichras at Tankiwala and the fourth 


share in profits and losses is given to Narsingh Das 
Gorowara.” 


It was urged by Mr. Sethi that this 
sntry conclusively showed that it was the 
Grm at Tankiwala thal started the Sargodha 
firm and allowed Narsingh Das one-fourth 
share in this new firm. It was maintained 
that the joint Hindu family business at 
Tankiwala, or all the living members of the 
famiy of Naman Ram, became partners in 
the Sargodha firm in virtue of their owner- 
ship of the Tankiwala firm. In our opinion, 
the entries in the bahi do not necessarily 
fead to this conclusion. The opening 
words of the entry show that Rs. 7,000 were 
debited to Ladha Ram and Ram Narain 
and not to the Sargodha firm. Moreover, 
we findin the khata bahi that this sum of 
‘Rs. 7,000 was lent to Ram Narain and 
Ladha Ram forthe purposes of the Sargodha 
firm, and it was debited to the account of 
these two individuals. Ram Kishen, the 
father of Ram Narain, was alive in 1911, 
and this amount of Rs. 7,000 is not debited 
to Ram Kishen. It appears, therefore, that 
this money was advanced to Ram Narain 
and Ladha Ram by the Tankiwala firm asa 
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loan. It is well-settled that a firm cannot 
become a partner in another firm. In 
Shiv Narain & Sons v. Commissioner of 
Income Tax (4), it was held that a part- 
nership firm is not a person but is merely 
a collective name for the individuals who 
are members of the partnership, and as 
such, cannot be a pariner in another firm. 
Tt was also held in Pichappa Chettiar v. 
Chockalingam Chettiar (5),-that: 

“Where e menaging member of a joint family 
enters into a partnership with a stranger, the other 
members of the family do not ipso facto become 
partners in the business so as to clothe them with 
all the rights and obligations of a partner, as 
defined by Contract Act. In such a case the 
family, as a unit, does not become a partner, but 
only such of its members as, in fact, enter into a 
contractual relation with the stranger; such a 
partnership will be governed by the Contract Act.” 

In the present case a stranger was 
admittedly a partner in the Sargodha 
firm, and as the Tankiwala firm has been 
held to be a contractual partnership, it 
cannot be said that the Tankiwala firm 
became a partner in the Sargodha firm. 
Exhibits B and ©, printed at pp. 85 and 95 
respectively, of Vol. 3 of the paper-book, 
show that there were only three partners 
of the Sargodha firm, namely Ladha Ram, 
Narsingh Das and Ram Narain. The 


. 


statements separately show the profit and ' 


loss account of each of the partners of the 
firm. On November 18, 1922, a letter was 
written by the partnersand the proprietors 
of the firm cf Ram Narain-Ladha Ram to 
the Manager of the Punjab National Bank 


authorizing Narsingh Das as one of the. 


partners to sign and negotiate hundis, bills, 
etc., on behalf of the firm. This letter ig 
signed by Ladha Ram and Narain Das, and 
they are described as the partners and pro- 
prietors of the firm Ram Narain-Ladha 
Ram. Another letter of similar descrip- 
tion was written to the Manager, Punjab 
National Bank, on July 1, 1928, and therein 
Ram Narain, Ladha Ram, and Narsingh 
Das are described as “all the partners and 
proprietors of the firm Ram Narain-Ladha 
Ram.” A copy ofthe assessment order for 
the year 1928 29 with respect to the Tanki- 
wala firm shows that it was represented to 
the income-tax authorities that the firm Ram 
Narain-Ladha Ram was a separate entity 
and thatthe firm had been constituted by 
means of a regular partnership deed ege- 


(4) A I R 1935 Lah. 896; 160 Ind. Cas. 155; 8R L 
502 


(5) AIR 1934 P O 192; 150 Ind. Oas. 802; 7R p 
O 23; 11 O W N 984; 40 L W 256: (1981) AL J 
895: (1934) M W N 828; 36 PLR 225;67M Lg 
368; 600 L J 136; 36 Bom. L R 976; 15 PL T 653; 
38 O W N 1185 (PO. 
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cuted on January 21, 1929. We, therefore, 
hold that the Sargodha firm was an inde- 
pendent business concern and was not a 
branch of the Tankiwala firm. 

The next question for consideration is 
whether Kanhaya Lal was a partner in the 
Sargodha firm. Kanhaya Lal has denied 
on oath that he ever joined the Sargodha 
firm. Soma evidence has been produced on 
behalf of the plaintiffs to show that Kanhaya 
Lal sometimes used to sit at the Sargodha 
shop. This evidence is very vague and 
inconclusive and does not show that Kan- 
haya Lal was a partner of the Sargodha 
firm. Ladha Ram and Narsingh Das are 
trying to rope in Kanhaya Lal and all other 
members of the family of Naman Ram as 
they cannotescape liability themselves and 
it is to their interestto get a decree passed 
against all the descendants of Naman Ram. 
The letters addressed by Ladha Ram and 
Narsingh Das to the Manager of the Punjab 
National Bank, referred to above, conclusi- 
vely prove that Kanhaya Lal was not a 
member of the Sargodha firm. In these 
circumstances, it appears to us to be unne- 
cessary to deal with the oral evidence 
relating to the participation of Kanhaya 
Lal in the management of the Sargodha 
firm. Suffice it to say that there is not a 
single satisfactory witness on whom reliance 
may be placed for the purpose of holding 
that Kanhaya Lal was a partner in the 
Sargodha firm. Ram Narain was a partner 
inthe Sargodha firm till his death on 
February 7, 1930. On his death the 
partnership dissolved, and in order to make 
his sons liable for the debts due from Ram 
Narain as a member of the partnership, a 
suit ought to have been instituted within 
three years of the death of Ram Narain. 
The trial Court is, therefore, right in 
holding that the present suit against Pran 
Nath and Hans Raj is barred under Art. 106, 
Limitation Act. 

As it has been held that the Sargodha 
firm was not a branch of the Tankiwala 
firm and that Ram Narain, Ladha Ram and 
Narsingh Das were the only partners in the 
Sargodha firm, no liability attaches to the 
sons of Har Bhagwan so far as the debts of 
the Sargodha firm are concerned. On the 
findings given above, no other question 
arises in the present appeal. For the 
reasons given above we dismiss the plain- 
tiffs’ appeal (Civil Appeal No. 536 of 1935) 


with costs in favour of defendants Nos. 3° 


_ to 8. Weaccept the appeal of Kanhaya Lal 
(Civil Appeal No. 206 of 1925), set aside the 
judgment and decree of the trial Court, so 
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far as he is concerned, and dismiss the 
Plaintiffs’ suit as against him. As between 
the plaintiffs and Kahaya Lal the parties 
will bear their own costs throughout. 

D. Order accordingly. 





BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 29 
of 1936 
September 9, 1936 
Beavmont, C. J. AND RaNGNEKAR, J. 
HUSSEIN MAHOMEDBHAI KHOJA 

— APPELLANT f 


VETSUS 
OFFICIAL ASSIGNEE, BOMBAY 
—RESPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
8. 39— Suspension of discharge—Refusal of protection 
order—Whether sufficient ground to send insolvent 
to prison on creditor's application. ; 

When the Court orders suspension of discharge for 
acouple of years and refuses to grant protection 
order to the insolvent during the first year, 
it does not follow that, because a pro- 
tection order is refused, the Court will com- 
mit the insolvent to prison, if an ap- 
plication is made to it in that behalf, 
Nagoremull Modi v. Lachmi Narain Gupta (1), refer- 
red to, 

Sir Jamshed Kanga, for the Appellant. 

Mr. F. J. Coliman, for the Proving 


Creditor. 


Beaumont, C. J.—This is an appeal 
againstan order made by Kania, J. in 
insolvency. It appears from the Oficial 
Assignee's report, the correctness ‘of which 
is not disputed, that the facts in sub-ss. 
(a), (d) and (fì, s. 39 of Presidency Towns 
Insolvency Act, exist in this case. There- 
fore, the learned Judge had discretion to 
suspend the discharge of the insolvent, 
and to grant or not to grant protection. 
The learned Judge suspended the discharge 
for two years and refused to grant a pro- 
tection order in respect of the first year. 
The debts of the insolvent had all been 
incurred for gambling purposes, it is said, 
from professional money-lenders. It is 
quite clear, in my opinion, that the learned 
Judge had discretion to make the order 
which he did make, and I can see no 
principle on which we should interfere 
with the discretion which the learned Judge 
exercised in the matter. Itis said that it 
is very hard to refuse a protection order 
for the first year; and that the result may 
be that the insolvent will be sent to prison. 
But it does not follow that, because 2 pro- 
tection order is refused, the Oourt will 
commit the insolvent to prison, if an appli- 


1937 
cation is made to it in that behalf. I quite 
agree with the observation of Sir George 
Rankia in Nagoremull Modi v. Lachmi 
Narain Gupte (1) that it is illogical fora 
debtor to be sent to jail on the application of 
a single creditor, when the debtor's assets 
have been impounded for the benefit of the 
creditors generally. 

That is a matter, however, which the 
Court will consider, if and when an appli- 
cation is made to send the insolvent to jail. As 
I have said, the mere fact that a protection 
order has been refused, is not a sufficient 
reason. for the Court to accede to the request 


of the creditor that the insolvent should be, 


sent to jail. The appeal must be dismissed 
with costs. Costs of the proving creditor, 
who has appeared, ought to be paid out of 
any balance of Rs. 500 deposited in Court 
remaining after the Official Assignee’s costs 
have been paid. 

Rangnekar, J.—I agree. 

D. Appeal dismissed. 

(1) 48 CL J531; 113Ind. Cas. 854; A I R 1929 Cal 
144; Ind. Rul. (1929) Cal. 166. 


——— 


PATNA HIGH COURT. 
Full Bench 
Miscellaneous Civil Appeal No. 29 of 1936 

October 20, 1936 
COURTNEY-TERRELL, O. J., 
FAZL ALI AND JAMES, JJ. - 

BISHWANATH SAO AND OTHERS— 
` APPELLANTS - 
versus 
OFFICIAL REOEIVISR AND OTHERS— 


RESPONDENTS. 

Provincial Insolvency Act(V of 1920), ss. 28 (2), 
59, 2 (dy-—Adjudication of Hindu father as insolvent 
— Power of father to seil family property including 
son's rights—Whether vests in Receiver—Such power, 
if property—Interpretation of Statutes—‘Inciudes’, 
significance of. 

When a Hindu father is adjudicated insolvent, 
the interest of his son or sons in the family proper- 
ty does not vest inthe Court of the Receiver, but 
the Court or the Receiver has power to sell the joint 
family property including the interest of the minor 
son or sons ofthe insolvent for the payment of his 
antecedent debts not incurred for immoral or illegal 
purposes, Chairman, District Board, Monghyr v. 
Sheodutt Singh (9) and Bhola Prasad v. Ramkumar 
Marwari (10), approved, Nilkantha Narayan Tewari 
v. Debendra Nath Ray (2), overruled, Sat Narayan 
v. Behari Lal (1), explained. [p. 768, col. 2.] š 

[Oase-law discussed.] 

The definition of the word “ property " in s. 2 (d), 
Provincial Insolvency Act, is nct exhaustive but was 
inserted only to emphasize the fact that certain 
kinds of property, which in ordinary parlance may 
not be regarded as the property of the insolvent, 
are to be treated as “ property "for the purpcse of 
the Insolvency Act. The word ‘property’ is compre- 
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hensive enough to include the right which the father 
has of bringing to sale his son's interest to pay his 
own legitimate debts, and such power is ‘property’ 
within e. 2 (d), Provincial Insolvency Act. Anand 
Prakash v. Narain Das-Dori Lal (4), referred to. 


ip. 767, col. 1.) 
When in an interpretation clause it is stated that 


a certain term includes so and so, itis implied that - 


the term retains its ordinary meaning whatever else 
it may mean, [ibid.] 

Mise. C. A. from an order of the District 
Judge, Bhagalpur, dated December 20, 
1935. 

Messrs. A. B Mukherjee and M. Rahman, 
for the Appellants. 

Messrs. S. M. Mullick and D. L. Nand- 
keolyar, for the Respondents. 

Fazl Ali, J.—The principal question to be 
decided in this reference is whether upon 
the father of a Hindu joint family being 
adjudicated insolvent under the Provincial 
Insolvency “Act, the Insolvency Court or 
the Receiver has power to sell the property 
of the joint Hindu family including the 
interest of the minor son of the insolvent. 

lf we act on the musim stare decisis 
there can be no difficulty whatsoever in 
deciding this question, because in a long 
course of decisions under the present Insol- 
vency Act as well as the enactments which 
preceded this Act, it has been held that the 
Insolvency Court or the Receiver appointed 
by it has the same power over the -joint 
family property as the insolvent had and 
can; therefore, sell not only the interest of 
the father who has been declared insolvent 
but also the interest of his son or sons in 
order to pay off such of his antecedent 
debts as are not shown to have been con- 
tracted for any illegal or immoral purposes, : 
It is, however, contended before us that 
these decisions are not correct and atany, 
rate the matter requires further examina- 
tion in view of the decision of the Privy 
Council in Sat Narayan v. Behari Lal (1). 
In that case a Hindu son instituted a suit 
to establish his right of pre-emption in res- 
pect of certain property which adjoined the 
ancestral property of the family to which 
he belonged ; but the suit was resised on 
the ground that his father having been 
declared an insolvent the whole property 
including his interest had vested in the 
Receiver and that consequently he was not 
entitled to pre-empt. This objection found 
favour with the High Court but their Lord- 
ships of the Judicial Committee overrul- 
ing the decision of the High Court held 

(1) 6 Lah 1; 84 Ind. Cas. 883; A I R 1925 PC 18; 
47 MLJ 857; 100 & ALR 1332; (925) MW N 
1; 23A LJ 85; LR 6A (PC)l; % PL R81;97 
Bom. L R 135; 21 L W 375; I Lah, Cas, &00;10 W 
N 916; 29 O WN 767; 52 I A 22 (P O), z 
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that it was not the intention of the statute 
under which the case had been- decided 
(that statute being the Presidency Towns 
Insolvency Act) thaton the insolvency of 
a father the joint property of his family 
should at once vest in the Official Assignee. 
It may be stated here that the question 
whether the Official Assignee could. sell 
the entire family property including the 


interest of the son for the payment of the © 


just debts of the father did not arise 
directly before the Judicial Committee. 
Their Lordships, however, referred to s. 2 (e) 
of. the Act which defines the word ‘pro- 
erty’ and to s. 52 (2) (b) which provides 
that : i 
“The property of the insolvent divisible among his 
creditors shall comprise the capacity to exereise 
and to take proceedings for exercising all such 
powers in or over or in respect of property as might 
have been exercised by the insclvent for his own 
benefit.” i 
Section 2 (e) states ‘that ‘property’ in- 
cludes any property over which or the 


` profits of which any person has a dispo- 


sing power which he may exercise for his 
own benefit, and after referring to this 
provision their Lordships observed as 
follows : an 

“The father’s power to dispose of the joint pro- 
-perty is not absolute but conditional on his having 
debts which are liable to be satisfied out of that 
property ands, 2 seems to contemplate an abso- 
lute and unconditional power of disposal.” 

As tos. 52 their Lordships said : 
- “Tt may be that under the provisions of s, 52 or 
in some other way that property (the joint property 
of the family) may in a proper case be made 
available for the payment of the father's just debts.” 

The- argument which is founded upon 
these observations is two fold: (1) that as 
the definition of the word ‘property’ in 
the Presidency Towns Insolvency Act which 
was construed by the Privy Council is 
identical with the definition in the Pro- 
vincial Insolvency Act, it can no longer 
be held that the power which the father 
has to sell the whole of the ancestral pro- 
perty including his son's interest in satisfac- 
tion of his just debts (debts which were 
not contracted for illegal or immoral pur- 
poses) is property of the insolvent within 
the meaning of the statute; and (2) that 
though having regard to the language of 
s. 52, Presidency Towns Insolvency Act, 
it might be possible to hold that under 
that Act the joint family property includ- 
ing the interest of the son is available for 
the payment of the father’s legitimate 
debts, there being no similar provisions in 
the Provincial Insolvency Act, 
perty cannot be sold by the Court or the 
Receiver in cases arising under the latter 
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Act. The argument isa plausible one and 
as it seems to have found favour with a 
Division Bench of this Court in Nilkantha 
Narayan Tewari v. Debendra Nath Ray 
(2) and several distinguished Judges of 
other High Courts, it becomes necessary 
to examine the matter with care. The 
provisions of the Insolvency Act which are 
relevant to the present discussion are con- 
tained in s. 28 (2) and s. 59. Section 28 
(2) runs as follows : 

““On the making of an order of adjudication, the 
whole of the property of-the insolvent shall vest 
in the Court or in a Receiver as hereinafter pro- 
vided, and among the 
creditors... i 

The words have been underlined [itali- 
cized] by me. Again s. 59 lays down: 

“Subject to the provisions of this Act, the Receiver 
shall, with all convenient speed, realize the pro- 
perty of the debtor and distribute dividends among 
the creditors entitled thereto, and for that purpose 
may sell all or any part of the property of the 
insolvent.” 

It is quite clear from these provisions 
that the whole of the insolvent’s property 
is available to the Receiver for the payment 
of his legitimate debts and, therefore, the 
crucial question to be considered is whe- 
ther the power or the right which the 
father has under the Hindu Law to sel) 
his son's interest for the payment of his 
proper debts is “property of the insolvent” 
within the meaning ofthe statute. Now, 
as I have already irdicated, ins. 2 (d) of 
the Act it is stated that: 

“Property includes any property over which or the 
profits of which any person has a disposing power 
which he may exercise for his own benefit,” 


The view which seems to have prevailed 
in all the High Courts in this country 
before the decision of the Judicial Com- 
mittee in Sat Narayan’s case (1) was that 
this clause was wide enough to cover. the 
power ofthe father to sell his son’s -inter- 
est for the payment of his legitimate debts. 
But in almost all the cases which have 
been decided recently it has been held that 
this view must be abandoned in the light 
of the observations of the Privy Council 
that the words quoted above seem tc 
contemplate an absolute and unconditional 
power of disposal and not a power whick 
could be exercised only upon proof thaw 
the property had to be sold for the pay- 
ment of antecedent debts and that. the 
debts had not been contracted for an} 
illegal or immoral purposes. The actua. 


shall become divisible 


- words used by the Privy Council in this 


connection are these : f 
“The father’s power to dispose of the joint prop 


().17P LT 39; 161 Ind. Cas. 167; AIR 1930 
Pat: 115; 15 Pat, 363; 2 B R 318; 8 R P 439, 
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erty is. not absolute but conditional on his having 
debts which are liable to be satisfied out of that 
property; ands. 2seems to contemplate an absolute 
and unconditional power of disposal. And if the 
later sections of the-Act are examined, it becomes 


apparent that this cannot have been the inténtion of 
the Statute,” : 


The words “and” and “this” have been 
underlined (italicized) by me. One of the 
arguments which was addressed to us was 
that this passage has been generally 
misunderstood and that what their Lord- 
ships intended to point out was that the 
apparent meaning conveyed by the words 
used in s. 2 (a) could not be their real 
meaning, because such a meaning was not 
im consonance with the intention cf the 
statute. This argument becomes plausible 
if we read the word and as ‘but, and if 
we remember that the underlined [itali- 
cized| word this could have reference only 
to what was said in the previous sentence 
as to the apparent meaning of s. 2 
Assuming, however, that this interpreta- 
tion of their Lordships’ judgment is not 
correct, it seems tometo be quite clear 
that, the definition of the word “property” 
in s. (d), Provincial Insolvency Act, is not 
exhaustivé but was inserted only to em- 
‘Phasize the fact that certain kinds of pro- 
perty, which in ordinary parlance may not 
be regarded as the property of the in- 
solvent, are to be treated as “property” for 
the purpose of the Insolvency Act. It is 
to be noticed that in defining the various 
words which were’ intended to be defined in 
8. 2 scmetimes the word “means” has 
been used and sometimes the word “in- 


cludes” has been used. It seems to me to` 


be clear that when inan interpretaticn 
clause it is stated that a certain term in- 
cludes so and so, it is implied that the term 
retains its ordinary meaning whatever else- 
it may mean. It, therefore, it is held that the 
definition of the word “property” in s. 2 
. is not exhaustive, it becomes necessary to 
consider whether’ the peculiar right of 
disposal which the father has over his 
son's interest inthe joint family property 
is or is nct property within the ordi- 
nary meaning ot the term. The word 
“property”, as far as Iam aware, has not- 
been exhaustively defined in any Indian 
Statute ; but to use the language of Lord 
Langdale : i 

“It is the most comprehensive of all terms which 
can be used inasmuch as it if indicative and des- 


criptive of every possible interest which. the paity 
can have : see, Jones v, Skinner (3).” 


I do not w:sh to encumber the’ discussion : 


by referring to the wide range of rights ~ 


(3) (1885) 5L J Ch. 87;42RR 274, 
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and objects to'which the word “property” 
has--been held to be'applicable, but I'think 
that it can be legtimately held that the 
word “property” asused in the Provincial 
Insolvency Act includes, to use the language 
of the learned author of a well-known text 
book: 

“ “all valuable right or rights which may be turned 
into money or whose worth can be assessed in money” 


(William’s Principles of the Law of Real Property, 
Edn. 21, 1926, p. 4). 


This simple deSnition of the word ‘‘prop- 
erty’ is, in my opinion, comprehensive 
enough to include the right which the father 
has of bringing to sale his son's interest 
to pay his own legitimate debts. The posi- ' 
tion of the father in a Hindu joint family 
is a peculiar one and if we give a restrict- 
ed meaning to the word “property” and con- 
strue.itto mean ‘only those objects and 
rights over which the father has an absolute 
power of disposal, the question as to what 
is the whole property of the father which 
vests in the Receiver under s. 28, when he 
has been declared insolvent, would be’sur- 
rounded with many difficulties and it may 
even be questioned whether; slrictly speak- 
ing, any property would. vest in the Recei- 
ver. The question has been dealt with so 
exhaustively by Mukerji and King, JJ. in 
Anand Prakash v. Narain Das Dori Lal (4), © 
that I shall content myself by reproducing 
the iollowing passage frcm the judgment of 
King, J.: a 

“It must be remembered that the father's power 
of disposal of his own undivided share is no greater 
than his power of disposing of the entire co-parce- 
nary property. His undivided share only belongs to 
him in the sense that it would fall to his share in 
the event of a partition, I dcubt whether his undi- 
vided share can properly be said to be “vested” in 
him. The share is indefinite and fluctuating in 
extent. The ownership of the co-parcenary property 
is vested in the whole body of co-parceners. No 
individual member can claim that he has a definite 
share, The father’s power of disposal of his un- 
divided share is conspicuous by its absence. He. 
cannot dispose of it by gift or by will. On his 
death intestate it does not pass to his heirs. He 
cannot even alienate it for value without the- con- 
sent of his co-parceners. In short, his power of deal- 
ing with his undivided share is no greater than hig 
power of dealing with the co-parcenary property as 


_a whole. “Considering that the father can be said to 
‘own’ his undivided share in a very limited sense, 


and that he has no special power of disposing of 
that share, I think it will be very anomalous, if only 


“his undivided share vests in the Receiver, while 


his very valuable right and power of disposing of the 
joint tamily property for discharging his personal 
debts does not 80 vest.” Se : 

l may state that the decision cf the Privy 
Council in Sat.Narayan v. Behari Lal (1), 
has been explained in a series of cases and 

(4) 53 A 239; 185 Ind. Cas. 119; A I R193) All 
162; (1931) A L J 122; Ind, Rul, (1982) All. 7 (Œ B), 
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almost all the High Courts ere now agreed 
that, the view which prevailed before that 
decision should be adnered to: see Balaven- 
kata Seetharam Chettiar v.O ficial Receiver, 
Tanjore (5), Anand Prakash v. Narain Das 
Dori Lal (4), Haridas Himatlal v. Lallu- 
bhai Mulehand Mehta (6), Khem Chand 
v. Narain Das (1). The matter has also 
been set at rest by the Judicial Commit- 
tee in their recent decision in Sat Narain v. 
Sri Kishen Das (8), so far as cases arising 
under the Presidency Towns Insolvency 
Act are concerned. In that case it has been 
held that though upon the adjudication of 
a Hindu father as insolvent the son’s inter- 
est in the family property does not vest 
in the Official Assignee, yet the capacity 
to exercise the power of the insolvent 
father to sell the joint family property 
for his antecedent debts not incurred for 
immoral or illegal purposes vests in him 
under s. 52(2) (b), Presidency Towns In- 
solvency Act. As I have already stated, 
there is no provision in the Provincial 
Insclvency Act corresponding to s. 52 (2) (b), 
Presidency Towns Insolvency Act, but 
their Lordshids have at least in one pas- 
“ gage referred tos. 17 of that Act which 
does correspond to s. 28, Provincial Insol- 
vency Act. However that may be, I think, 
that the legislature could never have in- 
tended that while in the Presidency towns 
the Official Assignee should be able to sell 
the undivided share of the.son to pay 
the father’s debt, the Court or the Receiver 
should not have such a- power in the 
mofussil towns. It is to be remembered 
that the Presidency Towns Insolvency Act 
was enacted in 1909, whereasthe Provincial 
Insolvency Act was enacted 11 years later 
in 1920. In s. 52, Presidency Towns Insol- 
. vency Act all that is enacted is that the 
property of the insolvent shall comprise 
the capacity to exercise and to take pro- 
ceedings for exercising all such powers 
in or over or in respect of property as 
might have been exercised by the insolvent 
for his own benefit at the commencement 
of his insolvency or before his discharge. 


(5) 49 M849; 97 Ind. Cas, 825; AIR 1926 Mad. 
994; 51 M LJ 269; 24 L W 345; (1926) M W N73 


F B). 
f é 55 B110; 129 Ind. Cas 153; A I R1931 Bom. 
50; 32 Bom. L R 1362; Ind. Rul, (1931) Bom. 137. 

(7) 6 Lah. 493; 89 Ind. Cas. 1022; A I R 1926 Lah. 
41; 26 P L R 818. 

(8) 17 PLT 717; 164 Ind. Cas, 6; A IR 1936 P O 
277; (1936) OLR 474; (1936) O W N 681; 2 B R 
757; 44 L W 417; 40 C WN 1382; 64 O L J 80, 38 
Bom. L R 1129; (936) A L R 796; (1936) M WN 
1201; 17 Lah. 644; 38 P L R 976; 71 |M L J 812; 631 
- A384; 9 RPOG62@ O). 
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This merely emphasizes thatthe capacity 
to exercise the powers referred to theréin 
is a species of property. The mere 
absence therefore of words corresponding 
to those used in s. 52 which merely refei 
to a species of property cannot restrict 
the meaning of the word “property.” This 
word, as I have already stated, has ordinari- 
ly a very wide meaning and might, even. 
without there being any express provision 


specifying what it does and what 
it does not comprise, embrace al) 
those rights and interests which are 


said to be comprised within the term 
“property” according to s. 62, Presidency 
Towns Insolvency Act. As the law appli 
cable to the Presidency towns was modellec 
on the English Law, most of the provisions 
in the Presidency Towns Insolvency Ac’ 
have been copied from the English Bank 
ruptey Act ands. 52 of the former Act i: 
almost a verbatim reproduction of s. 3! 
of the latter Act. Some of these provisions 
however, may not have been reproduced in the 
Provincial Insolvency Act because they were 
considered redundant or unnecessary. 

I think that under the old decisions i 
was possible totakethe view that unde 
s. 28 the whole property which the fathe 
could sell voluntarily to pay off his debt 
is, by operation of law, transferred to the 
Court or the Receiver. This view can mn 
longer be taken, because it has been defis 
nitely held by the Privy Council that upor 
the adjudication of a Hindu father th 
scn's interest in the family property doe 
not vest in the Official Assignee or th 
Receiver. This decision, however, doe 
not affect the view that a Receiver, b 
his peculiar position under the Act, ma 
be taken to represent the insolvent as we 
his creditors. If he represents the ir 
solvent, it would be illogical to hold th: 
he cannot exercise the power which th 
insolvent could exercise to pay off hi 
debts, and similerly it would be contrar 
to principle to hold that though the helde 
of a simple decree against the father ca 
attach and sell the joint family propert 
including the interest of his sons, tk 
Receiver is unable to do so. In my opinic 
the answer tothe first question which h: 
been submitted to us for decision shou) 
be given inthe following terms: When 
Hindu father is adjudicated insolvent, ti 
interest of his son orsons in the fami 
property does not vest in the Court or tl 
Receiver, but the Court or the Receiv. 
has power tosell the joint family proper 
including the interest of the minor son 


1037 
sons ofthe insolvent for the payment of his 
antecedent debts-not incurred for immoral or 
illegal purposes. The second and the third 
question which have been referréd to this 
Bench have been formulated in these 
terms. 

a 2 Having regard to the decision of the Judi- 
cial Committee of the Privy Council in Sat Narayan 
v. Behari Lal (D), is the law correctly stated in thé 
decisions of this Court in Chairman, District Board, 
Monghyr v. Sheodutt Singh (9) and Bhola Prasad v. 
Ramkumar Marwari (10) ? 

(3) Was the case in Nilkantha Narayan Tewari v 
Debendra Nath Ray (2) correctly decided?” 2 

In view of the aforesaid discussion, T 
think that our answer to these questions 
should be that the first two cases, namely 
Chairman, District Board, Monghyr v. Sheo- 
dutt Singh \9) and Bhola Prasad v. Ramku- 
mar Marwari (10), were correctly decided 
so far as the decision in. these cases, 
bear on the first question and that the third 
case, namely Nilkantha Narayan Tewari 
v. Debendra Nath Ray (2), was not correctly 
decided. 


Courtney-Terrell, C. J.—I agree. 
“James, J.—I agree. 


N. Order accordingly. 


9) 8 P L T278; 98 Ind. Oas. 364; A IR 1926 Pat. 
438; 5 Pat. 476. 

(10) 14 P LT 63; 139 Ind, Oas. 31; A I R1932 Pat. 
213; Í1 Pat. 399; Ind, Rul. (1932) Pat, 205. 
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LAHORE HIGH COURT 
Civil Regular Second Appeal No. 90 
. of. 1939. 
g April 21, 1936 
ADDISON AND ABDUL RASHID, JJ. 
KESAR SINGH—DeranpanT—APPELLANT 


$ versus 

SANTOK SINGH AND OTHERS—P LAINTIFFS 
: — REesponDENTS : 
Hindu Law—Joint family—Trade—Mortgage by 
manager, of ancestral property, for carryeng on busi- 

ness—Duty of mortgagee. ` 
Where a joint Hindu family carries ona busi- 
ness or profession, and maintains itself by means of 
it, the member who manages it for the family has an 
implied authority to contract debts for its purposes, 
and the creditor is not boand to inquire into ths 
purpose of the debt inorder to bind the whole 
family thereby, because that power is necessary for 
the existence of the family: Consequently, where 
the manager mortgages the ancestral property, it is 
sufficient for the mortgagee to prove that the mortgagor 
had been carrying on ancestral business and that the 
loan was advanced on his representation that the money 


was required for that purpose. It is not necessary for- 


the mortgagee tomake any further enquiry regard- 
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ing the actual necessity for the mortgage-debt. 
Champa v. Oficial Receiver, Karachi (1), Ram Nath 
v. Chiranji Lal (©, Ram Krishna Muraji v. Ratan 
Chand (3), Niamat Rai v. Din Dayal (4) and Raghu- 
nathji Tarachand v. Bank of Bombay (5), relied on. 
Girdhari Laly. Kishen Chand (6), Ganpat Rai v. 
Munni Lal (7) and Vithal Yeshwant Gaude v. 
Shivappa Mallappa “Hosmani (8), dissented from. 


C. A. from an order of the Additidnal 
District Judge, Amritsar, dated November 
23, 1935, against that of the Sub-Judge, 
First Class, Amritsar, dated May 29, 1935. 


My. J. G. Sethi, for the Appellant. 
Messrs. Acchru Ram and Din Dayal 
Kapur, for the Respondents. 
Abdul Rashid, J.—The following pedigree 
table will be helpful in understanding the 
facts of this case :— a 





TIRDA MAL 
| à 
Narain Singh Jhanda Singh, 
- mortgagor 
(defendant No. 3) Partap Singh 
P.W. No.1. 


iaig Singh 





ik Singh, 


| 
Santokb Singh, 
laintiff, 


Plaintiff. 


The property which forms the subject- 
matter of ihe present litigation was origin- 
ally owned by Tirloki Mal. On his death 
it passed on to his sons Narain Singh, 
defendant No. 3, and Jhanda Singh in 
equal shares. In 1892 Jhanda Singh sold 
his share of the property to his brother 
Narain Singh. On June 13, 1930, the 
whcle property, which consists of a shop, 
was mortgaged by Narain Singh in favour 
of Kesar Singh, defendant No. 1, for 
Rs. 2,000. The deed of morigage was 
also signed by Sundar Singh, the son of 
Narain Singa. On November 14, 1930, 
Narain Singh effected a second mortgage 
cf the same property for Rs. 2,000 in favour 
of Partap Singh, defendant No. 2, reserving 
the previous mortgage. The suit waica 
has given rise tothe present appeal was 
instituted by Santokh Singh and Mohinda 
Singh, the grandsons of the mortgagor, 
for a declaration to the effect that tne 
shop in dispute -was ancestral and. thah 
the mortgages in favour of Kesar Singh 
and Partap Singh were not binding on 
them asthey were not entered into for the 
benefit of the joint Hindu family consisting 
of themselves, their father and their grand- 
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father.- Partap Singh, defendant No. 2, 
did not contest the suit while Kesar Singh 
defendant No, 1, pléaded, inter alia, that 
the mortgage in his favour was binding 
on the plaintifs as the money raised by 
means of this mortgage was required by 
the mortgagor for carrying on his ancestral 
rice business. The trial Court held that 
Jhanda Singh’s one-half share in the shop 
was purchased by Narain Singh out of 
the joint family funds and as such was 
an accretion to the ancestral property. 
It was further held that both the aliena- 
tions were without necessity, and, there- 
fore, not binding-on the plaintiffs. On 
these findings a decree was passed in 
favour of the plaintiffs. Kesar Singh, de- 
fendant No.1, preferred an appeal to the 
learned District Judge. His appeal hav- 
ing been dismissed be has preferred an 
appeal to this Court. 


The learned District Judge has held 
that defendant No. 1 has succeeded in 
establishing that the mortgagor was carry- 
ing on rice business at the time -when he 
executed the mortgage-deed in his favour. 
The suit of the plaintiffs has, however, been 
decreed on the ground that it has not 
been established whether Rs. 2,000 raised 
by the mortgagor on June 13, 1930, 
were really needed for carrying on the 
tice business. According to both the 
lower Courts, the rice business was the 
ancestral business of the joint Hindu family 
consisting of the plaintiffs, their father 


and their grandfather, and it had descend- ` 


ed tothem from their great grandfather 
Tirloki Mal. The mortgage-deed also re- 
cites the fact ihat Rs. 2,000 were required 
by the mortgagor for the purposes of carry- 
ing onhis business. Kesar Singh, defend- 
ant No. l, as a witness stated that the 
word “business” asused in the mortgage- 
deed meant “ice business” which the 
mortgagor was carrying on atthe time of 
the execution of the mortgage-deed. 


It was contended by the learned Counsel 
for the appellant that in view of the 
findings ot the lower Courts that Narain 
Singh was carrying on the ancestral rice 
business at the time ofthe execution of 
the morigage-deed and of the recital in 
the deed that the money was required 
for business it was not necessary for the 
creditor to make any further enquiry re- 
garding the necessity for the mortgage- 
debt. Reliance was placed in this connec- 
tion on a Division Bench ruling of this 
Court reported in Champa ¥. Official 
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Receiver, Karachi, 149 Ind. Cas. 693 (1). It 
was held in that case that 

“Where a joint Hindu family carries on a busi- 
ness or profession, and maintains itself by means 
of it, the member who manages it for the family 
has an implied authority to cmtract debts for its 
purposes, -ənd the creditor is not bound to inquire 
into the purpose of the debt in order to bind the 
whole family thereby, because that power is neces- 
sary for the existence of the family.” 

It was held by a Full Bench of the 
Allahabad High Court in Ram Nath v.. Chi- 
ranji Lal (2), that 

“It is settled law that money borrowed for the 
purposes of an ancestral family business is per se 
a valid justification for alienation of family pro- 
perty. In such acaseno further inquiry on the part 
of the creditor is required.” : 

It has been laid down by their Lord- 
ships of the Privy Council in Ram Krishna 
Murar v. Ratan Chand, 132 Ind. Cas. 613 
(3) that a morigage of property of the 
joint family for the purpose of discharging 
debts incurred in carrying on the business 
is binding upon the joint family includ- 
ing minor members, if the mortgagee 
acting honestly and with due caution has 
made reasonable inquiries which led 
him to believe that there was a real 
necessity so to borrow and it is not 
necessary for him to see thatno part of 
the money is applied in discharging debts 
due to speculative transactions. 


In another Privy Council ruling reported 
as Niamat Rai v. Din Dayal (4), it was 
laid down that in the case of a joint 
Hindu family business the manager had 
authority to raise money, not only to 
discharge debts arising out of the family 
business, but also money needed to carry 
it on. It wasa matter for his decision 
whether the money necessary should be 
raised by mortgage or a sale, and whe- 
ther it was better to raise money to 
continue a business which latterly has 
not been profitable, or to close it down; 
it would be unreasonable to expect a 
lender or purchaser to go into questions 
of that kind. 

It was observed in Raghunathji Tara- 


(1) 149 Ind. Cas. 693; A IR 1933 Lah. 901; 15 
Lah. 9; 6 R L 738. 

(2) 57 A 603; 155 Jnd. Cas. 136; AI R 1935 All, 
221; (1935) AL J 177; 7 R A £80 (F B). - 

(8) 132 Ind. Cas. 613; A I R1931 PC 136; (1931) 
AL J458; 53C LJ 390; 33 Bom. L R 988; 35 C 
WN 841; (1931) M WN 733; 34L W 175; 53 A 
140; 61M LJ 665; 58 I A 173; Ind. Rul. (1931) P O 

7 (PC). 

(4) 8 Pan, 597; 101 Ind. Cas. 373; A I R 1927P C 
121; 29 Bom. L R 8&6; £2M LJ 729; 4 O W N 537; 25 
MLJ 599; 45 OL J 548; (1927) MW N 453; 28P 
eo. 8PL T 647,261 W 442,541 A 2} 
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chand v.The Bank of Bombay (5): 

“The rule of Hindu Law that debts contracted 
by 9 managing member ofa joint family are bind- 
ing onthe other members only when they are for 
a family purpose js subject to at least one import- 
ant exception. Wheres family carries ona busi- 
ness or profession, and maintains itself by means 
of it, the member who manages it for the family 
has an implied authority to contract debts for its 
purposes and the creditor is not bound to inquire 
into the purpose ofthe debt in order to bind the 
whole family thereby, because that power is neces- 
sary for the very existence of the family.” 


The learned Counsel for the respondents 
relied on Girdhari Lal v. Kishen Chand 
(6), Where it has been held that the mere 
existence of a family business is not 
sufficient but that the lender must also 
show that the money was required for 
the family business. This ruling was based 
mainly on Ganpat Rui v. Munni Lal (7). 
It appears, however, that the Allahabad 
High Court has expressed a different view 
in Ram Nath v. Chiranji Lal (2) which 
is a Full Bench ruling. l 

The learned Counsel for the respondents 
also referred to Vithal Yeshwant Gaude v. 
Shivappa Mallappa Hosmani, 712 Ind. 
Cas. 659 (8), where it was held by the 
Bombay High Court that it was not suth- 
cient for the mortgagee to prove by evi- 
dence that the mortgagor had been carry- 
ing on an ancestral joint family business 
and that he must further show that the 
money was required for such business. 
With all respect, this decision does not 
appear to us to be sound in view of the 
observations of their Lordships of the 
Privy Council in Niamat Rai v. Din Dayal 
44) and Ram Krishna Muraji v. Ratan 
Chand, 132 Ind. Cas. 613. 

We are of the opinion that in the present 
case Kesar Singh, appellant, advanced 


Rs. 2,000 to Narain Singh on the repre- 


sentation of the latter that the money was 
required for carrying on the ancestral 
business. In these circumstances it was 
aot incumbent on the appellant to prove 
that the money was actually spent on the 
ancestral business. l f 
For the reasons given above, we accept 
this appeal and dismiss the plaintitfs’ suit 
30 far as Kesar Singh, appeltant, is con- 
zerned. The appellant will get his costs 
‘rom the plaintiti-respondents, .nproughout. 
D. Appeal accepted. 


(9) 34 B 72; 2 Ind. Cas. 173; 11 Bom, L R 225. 
wh? 5 Lah. 511; 85 Ind. Cas, 463; A I R 1925 Lah 


(7) 34.4 135; 13 Ind. Cas. 34;9 A L J 54. 
(8) 72 Ind. Cas. 659; AIR 1923 Bom. 265; 47 B 


37; 25 Bom. LR 323, 
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CALCUTTA HIGH COURT 
Criminal Appeals Nos. 582 and 664 of 1935 

- September 28, 1936 
HENDERSON anD R, C. MITTER, JJ. 
De: RANGA LAL SEN—APPALLANG 
VETSUS 

EMPHRROR—Obppostts Party . 

Calcutta Police Act (IV of 1886), ss. 3, 47, 46~.° 
Common gaming house—Necessary requisites—Slips 
of papers for recording bets, whether instruments of 
gaming—Mere chance of winning, whether a gatn— 
Applicability of s. 47—Necessity of warrant under 
3.46 -Search warrant under s. 41, proper tn form— 
Presumption under s. Ll4, Evidence Act, whether 
arises—S.47, whether creates special rule of evidence 
— It shall be evidence, until contrary is made to 
appear” in s. 47, meaning of. ~ 

Per Henderson, J.—In order to determine whether 
s. 47 of the Calcutta Police Act, applies, it is neces- 
sary to see whether there wag a proper search 
within the provisions of s. 46, Unless the provi- 
sions of these settions are strictly interpreted and 
complied with, there can be no doubt that persons 
will be improperly convicted. |p. 773, col.1.} 

The words “it shall be evidence, until the con- 
trary ig made to appear ™ in s. 47, Calcutta Police 
Act, does not create a presumption in the technical 
sense in which that term is used in the Evidence 
Act, In that case the Magistrate would be bound to 
convict unless the defence gives rebutting evidence. 
of a negative character. But in nearly every case 
it would be difficult 1f not impossible for them to 
do so. The natural meaning of the words is that 
the finding of certain things shall be evidence that 
the place is a common gaming house. Packs 
of cards may be found in hundreds of places 
which are not common gaming houses and it would 
bs transparently absurd to say that the finding of a` 
pack of cards ina house would be evidence that 
that house’isa common gaming house. The section 
was intended to create a special rule of evidence, bs- 
cause inview of the preliminary provisions there is 
not this absurdity ina case when there had been a 
proper search under s. 46. The ssction only raises a 
presumption of fact, and so a rebuttable presump- 
tion. If a search warrant is issued under s. 46 
and if ona ssarch made onthe basis of the said 
warrent instruments of gaming are found at the 
place or onthe person of men found there at the 
time of the search, the fact that such instruments 
of gaming are found would be evidence of the 
further fact that the place is a common gaming house. 
The effect of such evidence may be nullified by other 
evidence on the record. [p. 778, Col. 2; p. 775, col. 1.] 

Where a warrant under s. 4/ issued bya compe- 
tent authority recites the fact that an information 
on osth had been received and that an enquiry had 
been made, and then states that that authority had 
reason to believe that the place sought to be search- 
ed is acommon gaming house the presumption at- 
taching to the regularity of official acts would be 
attracted and it would not be incumbent on the 
Orown to lead evidence on the point indicated 
above. Walvekar v. Emperor (1), explained. [p, 
775, cols, 1 & 2] 

Common gaming house is defined in s. 3, Calcutta 
Police Act. ‘To make a house, room, placa, ete, 
a common gaming house two things are necessary, 
namely: (1) instruménts of gaming muss bè kept or 
used there, and (27) such ins:ruments must be kept 
or used for the purposs of gain of the person own- 
ing, occupying, using or keeping such house, room, 
place, etc, Slips of-paper used for the purpose of 


i 


772. 


facilitating betting operations, e. g, papers on 
which bets had been recorded ‘are to be instruments 
of gaming. To satisfy the second element, the in- 
tended gain must result to the person owning, occu- 
pying, using or keeping the place otherwise than as 
a result of betting by him. The chanée of profit of, 
or the actual profit made by the sucéessful gambler, 
is not such gain as the section contemplates. 
An entrance fee charged by a. person owning, 
occupying or using the Place would be gain 
within the meaning of the section. A commission 
charged by sucha person from persons winning 
Wagers asa result of betting in that place is such 


gain. A person running a proprietary club where ` 


he allows gaming or betting would be the keeper of 
a. common gaming house, whether he himself takes 
part in betting or not. Sucha person makes profit 
or intends to make profit from his establishment 
which profit is not the direct result of betting in 
which he himself may have taken part. The chance 
of, winning wagers is pot the gain which the section 
contemplates. M. A, Adams v. Emperor (2), relied 
on. [p. 774, col, 2.) 


“Mr. Monindra Nath Mukherji, 
pellant. : 
“Mr. D. N. Bhattacharjee, for the Crown.- 
‘Henderson, J.—These two appeals have 
been heard together. They originally came 
on for hearing :before myself sitting alone. 
But in view of the importance of some 
of the points raised, I thought it desirable 
that they should be heard by a Division 
Bench. The appellant in Appeal No. 382 
is one Dr. Ranga Lal Sen. He has been 
convicted of offences punishable under 
ss. 44 and 45, Calcutta Police Act. The 
other appellant is one Mr. Jacob who was 
convicted of an offence punishable under 
s. 45 of that Act. -The facts are extremely 
Simple. The alleged common: gaming house 
is situted in.a consulting room at. the 
Eastern Drug Stores, 17, Park street. The 
appellant Sen is one of the Doctors: who 
may be consulted by patiénts at that place. 
P.. W.. No.1. Sergeant Clarke came with 
a search warrant from the Deputy - Com- 
missioner of Police, Mr. Duckfield; and 
searched the place’ on J une 29 last. 
His evidence is that, he found both the 
appellants. sitting ab a table. Sen was fill- 
ing in a -beting slip and a sum of 
Rs. 11-80 was found on the table.’ Other 
betting siuips were also found ina drawer. 
Now we have no doubt at all from this evi- 
dence that at the time of the search Jacob 
was making a bet with Sen. He never even 
suggested that he had gone there fcr ihe 
purpose of a professional consultaticn. Sen 
alleged that the money found on the table 
had been cent io him on account of his 
fees for professional. attendance by a man 
named Herbert, and he called the defence 
witness- Bannerjee, who is one of the part- 
ners of the Eastern Drug Stores, to prove 


for the Ap- 
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it. Bannerjee says that the money was sent 
iu a letter from Herbert about ten minutes 
before the search. There is no reason why 
Bannerjee should know what the contents 
of the letter were and no reason why.tke 
money should be found on the table. 
Herbert has not been examined. We have 
no doubt that this explanation is false and 
that the money had been put on the. 
table by Jacob in connection with his 
betting. ` 5 

Now jt is quite clear that this evidence 
in itself would be quite insufficient to show 
that this consulting room was a common 
gaming house. Tne prosecution in fact 
relied on the provisions of sg. 47, Oaleutta 
Police Act, and contend that the finding of 
the betting slips is evidence that the con- 
sulting room is used as a common gaming 
house and that Sen and Jacob were there 
for the purposes of gaming. Mr. Bhatta- 
charjee contended on behalf of the Crown 
that, altogether apart from this section, if 
Jacob was betting with Sen, Sen was pre- 
sumably hoping to make a profit, and this 
is sufficient to establish that the room in 
question is a common gaming house. We 
are certainly not prepared to assent to that 
Proposition; on such a construction the 
elaborate. definition contained in s. 3 of 
the Act would be wholly unnecessary. The 
question has been considered in two cases 
to which our attention has been drawn. In 
Walvekar v. Emperor (1), s. 47 did not 
apply. It was, however, found that the 
evidence itself aftorded sufficient proof on 
the point. In that case betting was carried 
on in the premises and fees were realised 
by the persons who were in cnarge of the 
Place. The question was also elaborately 
considered by Custello, J. in M. A. Adams v. 
Emperor (2). We respectfally agree with 
what is stated there. In our opinion the 
definition of a common gaming house im- 
plies that, altogether apart from money 
which may be made or lost at the actual 
gaming, some sort of profit must be made 
by ihe person referred to in the ditinition 
In the present case, il persons merely bef 
with Sen, that would not be sufficient tc 
make the place a common gaming house; 
on ihe other hand, if admission tees are 
levied or if Sen pays money to Bannerjeu 
that he may allow the room to be use 
as a place for carrying on the betting, th 


U) 53 Ind Cas 718; 96 Ind. Cas. 264; AIR 198 
Cal. 966: 36 C W N 713; 27 Or. LJ 920. 

(2) 39 O W N 1114; 158 Ind, Oas, 1095; A I. 
1935 Cal, 466; 62 O 1093; (1935) Cr. Cas. 858; 36 O 
L J 1513; 8 R C 249, 
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terms of the definition show that the place 
is a common gaming house. 

In order todetermine whethers. 47 of 
the Act applies it is necessary to see whe- 
ther there was a proper search within the 
provisions of s,46. Unless the provisions 
of these sections are strictly interpreted 
and complied with, there cin be no doubt 
that persons will be improperly convicted. 
Now in the present case the prosecution pro- 
duced the warrant issued by Mr. Duckfield, 
Deputy Ccmmissioner. It purports to be 
in full conformity with the requirements 
of s. 46 and the question which re- 
mains for consideration is whether the 
Court may presume that the necessary for- 
malities were complied with. In Walvekar 
v. Emperor (1) cited above, the learned 
Judges refused to draw any presumption. 
But in that case from the warrant itself, 
on its yery face, it did not appear that 
the Deputy Commissioner had any reason 
to believe that the premises searched were 
a common gaming house and on that ground 
it was held that a presumption ought not 
to be drawn. The last two sentences in the 
judgment of C. C. Ghose, J., might support 
an inference that such a presumption ought 
never to be drawn . But when the passage 
is carefully read it is clear not merely that 
the main part of the discussion was direct- 
ed to the defect in the warrant but that 
in this sentence the learned Judge men- 
tions “other cases of this description.” 

.He was dealing with a case in which the 
warrant was on the very face of it defec- 
tive and we do not think his judgment 
was reaily intended to lay down that no 
presumption may be drawn in a case such 
as the present where the warrant is in 
proper form. In our opinion, in a case 
such as the present, the Magistrate is en- 
titled to draw a presumption in accord- 
ance with the provisions of s. 114, Evidence 
Act, Illus. (e). Of course it is for the 
Magistrate to say whether he will draw 
this presumption or not. In the present 
case there is also the evidence of Sergeant 
Clarke that a sworn information was taken 
by the Deputy Commissioner. That be- 
ing so, in our opinion the matter ends. It 
is not open to the Court to go behind the 
warrant and look into the information in 
order to see what inference might be based 
upon it. The Deputy Commissioner is not 
really concerned with the eventual proof 
of. the case. He is merely deciding whe- 
ther there ought to be a search of-certain 
premises or not and provided that it is 
upon information upon oath, that he makes 
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an enquiry, if-he thinks it necessary, and 
has reason to believe that the place is used 
as a common gaming house, the search 
warrant is legal and s. 47 automatically 
comes into play. Upon proof of such facts 
the legality of the warrant cannot be called 
in question. The next question for consi- 
deration is what is the exact meaning of _ 
the words “it shall be evidence, until the 
contrary is made to appear” in s. 47. 

It is of course useful to refer to this 
provision as a presumption in the loose 
way in which this term is sometimes 
employed; for example, it is often ised 
in this way in connection with questions 
about the permanency of a certain tenure 
although the term “inference” might per- 
haps be a more happy expression.” But we 
are not prepared to say that this section 
creates a presumption in the technical 
sense in which that term is used in ‘the 
Evidence Act. In that case the Magistrate 
would be bound to convict unless the 
defence gives rebutting evidence of a 
negative character. But in neariy every 
case it would be difficult if not impossible 
for them to do so. The natural meaning 
of the words is that the finding of certain 
things shall be evidence thatthe place is 
a common gaming house. Now packs of 
cards may be found in hundreds of places 
which are not common gaming houses 
and it would be transparently absurd 
to say that the finding of a pack of -cards 
in a house would be evidence that that 
house is a common gaming house. In our 
opinion this section was intended to 
create a special rule of evidence, because 
in view of the preliminary provisions there 
is not this absurdity in a case when there 
had been a proper search under s. 46. 
The only difficulty in the wav of this 
interpretation is the use of the words 
“until the contrary is made to appear” 
which might suggest that the intention was 
to create a presumption in the technical 
sense. Now supposing these words were 
not there, it-might have been contended 
that the intention of the section was not 
to indicate a presumption, but to make 
the tinding of such articles conclusive proof, 
Toe draftsman my have iuserted these 
words to prevent such a contention being 
put forward. | 

Toe law with regard to presumption in 
the Evidence Act is well known and if 
the intention wa3 to create such a presump- 
tion we see no reason to- suppose that the 
ordinary language would not have been 
employed. We have reached the conclusion 
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that this section provides that something 
which would not otherwise be evidence 
is made evidence and it is for the 
Magistrate to take it into consideration. 
He may, if he likes, convict upon it or 
in certain cases he may say that it is 
not sufficient. If we were dealing with 
this case in revision, that would be suffi- 
cient to dispose of it. But we are, in 
fact, hearing appeals and we must reach 
a conclusion upon the evidence ourselves. 
Turning to the facts of the present case, 
the learned Magistrate has come to a 
finding that Bannerjee was entirely igno- 
rant of the fact that betting went on 
in this consulting room. Now if this is 
a correct finding, it is very unlikely 
that the room is used as a common gam- 
ing house. There is no direct evidence 
to show that it is and the investigation 
stopped short atthe search. We see no 
reason to suppose that ifa fuller enquiry 
had been made, evidence of a positive 
character might not have been forth- 
coming. In view of this finding of the 
learned Magistrate we are not prepared 
to say that the case is one of more than 
suspicion and the appellants ought to be 
acquitted. We, therefore, allow these ap- 
peals, set aside the convictions and 
sentences and direct that the fines, if paid, 
be refunded. The order confiscating the 
money found on the table must also be set 
aside. 

R. C. Mitter, J.—The appellant Dr. 
‘Ranga Lal Sen has been convicted of offences 
punishable under ss. 44 and 45, Police 
Act (IV of 1866) and sentenced to pay fines 
of Rs. 200 and Rs. 100, respectively, and 
in default'of payment to suffer rigorous 
imprisonment for one month under each 
of the aforesaid sections. The appellant, 
Jacob, has been convicted of an offence 
punishable under s. 45 and sentenced to 
pay a fine of Rs. 100 and in default of 
payment to suffer one month's rigorous 
imprisonment. In pursuance of a warrant 
issued by the Deputy Commissioner of 
Police, Detective Department, Calcutta, 
the Eastern Drug Stores at No. 17, Park 
Street, was searched on June 27 last, 
and in the consultation room of- the said 
premises the two appellants were found 
seated. A writing pad (Ex. 2) and some 
slips of torn-up paper were seized, as also 
a sum of Rs. 11-8-0. I have no doubt that 
Ex. 2is a piece of paper which contains 
the record of bets on horse races, and 
that both the appellants were at the tim 
betting in that room. The appellants, how 
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ever, cannot be convicted under those 
sections simply because they were betting 
there. The convictions can be maintained 
only ifthe place where they were betting 
was a common gaming house. To confine 
to the case of Ranga Lal Sen, who had the 
use of that room, he being a doctor 
attached to the said drug shop, he can be 
convicted under s.44 if he kept or used 
the same as a common gaming house. 
Both the appellants can be convicted under 
s. 45 only if they are gaming or betting in 
a common gaming house. 

Common gaming house is defined in 
s. 3. Tomake a hcuge, room, place, ete., 
acommon gaming house, two things are 
necessary, namely, (i) instruments of 
gaming must be kept or used there, and 
(ii) such instruments must be kept or 
used for the purpose of gain of the per- 
son owning, occupying, using or keeping 
such house, room, place, etc. In M. A. 
Adams v. Emperor (2), slips of paper used 
for the purpose of facilitating betting opera- 
tions, e. g., papers on which bets had beén 
recorded, were held to be instruments of 
gaming. In thecase tefore us the first 
element is satisfied by reason of Ex. 2 being 
found in that room. 

To satisfy the second element, it is my 
view that theintended gain must result 
to the person owning, occupying, using or 
keeping the place otherwise than as a 
result of betting by him. The chance 
of profit cf, or the actual profit made by, 
the successful gambler, is not such gain as 


the section contemplates. To take im 
stances, an entrance fee charged by ¢ 
person owning, occupying or using the 


place would be gain within the meaning: 
of the section. A commission charged by 
such a perscn from persons winning wager 
as a result of betting in that place is suck 
gain. A person running a proprietary clul 
where he allows gaming or betting woulc 
be the keeper of a common gaming house 
whetLer he himeelf takes part in betting 
or not. Such a ferscn makes profit o 
intends to make profit from his establish 
ment which profit is not the direct resul 
of betting in which he Limself may bav 
taken part. In my judgment ihe chans 
of winning wagers is not the gain whicl 
the section contemplates. In this ces 
there is no evidence that Dr. Sen o 
anybody else intended to gain anything i 
that sense. The facts establish only thi 
that Dr. Sen and Jacob were betting on 
horse races in the consultation room 
The conviction of both the appellant 
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cannot stand on the evidence on the 
record unless the Crown can get and 
retain the benefit of s. 47 of the Act. In 
my judgment that section only raises a 
presumption of fact, and sn a rebuttable 
presumption. If a search warrant is 
issued under s. 46 and if on a search 
made on the basis of the said warrant in- 
struments of gaming are found at the place 
or on the person of men found there at the 
time of the search, the fact.that such 
instruments of gaming are found would be 
evidence of the further fact that the place 
is @ common gaming house. The effect 
of such evidence may be nullified by other 
evidence on the record. ThatI understand 
is the effect of s. 47. 

For taking the benefit of s. 47 the 
Crown, in my judgment, has only to show 
thatthe warrant in pursuance of which 
the place was searched was a legal war- 
rant, that is, one which was issued in 
terms of s. 46. The Crown has to show, 
if at all, by evidence, that the warrant 
“issued by the authority mentioned in that 
section was issued after that authority 
had received information on oath and 
after such enquiry which it deemed neces- 
sary. The warrant must state, as it 
usually does, that the authority on infor- 
mation on oath and on materials found 
on further enquiry (if any) had reason 
to believe that the place intended to be 
searched is a common gaming house. I 
cannot accept the contention of the learn- 
ed Advocate forthe appellants that the 
Crown is to lead further evidence touch- 
ing upon the nature of the information 
on oath received by the authority issuing 
the warrant or upon the nature of en- 
quiry made by it. All that the Crown is 
required, if at all, is to prove that an 
information on oath was in fact made 
and where the warrant recites an enquiry, 
that such an enquiry was infact made. 
As the Court has no right to require 
proof by the Crown of any other fact, it 
follows a fortiori that it has no power to 
embark upon an enquiry as to whether 
the authorily issuing the warrant could, on 
the materials before it, e. g.,the information 
on oath and the facts coming out of 
the enquiry, if any made, have reasonably 
came to believe that the place intended 
to be searched is a common gaming 
house. ` 

This seems to be to me a fundamen- 
tal principle. I am, however, inclined to 
the view that where such a warrant issued 
by acompetent authority recites the fact 
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that an intormation on oath had been 
received and that an enquiry had been 
made, and then states that that authority 
had reason tobelieve that the place sought 
to be searched is a common gaming house 
the presumption attaching to the regu- 
larity of official acts would be attracted 
and it would not be incumbent on the 
Crown to lead evidence on the point indi- 
cated above I would not, however, decide 
the point definitely as itis not necessary 
in this case and as it would involve a 
careful consideration of the observations 
made by one of the learned Judges in 
Walvekarv. Emperor (1). Whatever evi- 
dence the warrant (Ex. 1) affords on the 
point as to whether the Eastern Drug 
Stores was a common gaming house or 
not, the entire evidence on the record 
leads me to fhe conclusion that the prose- 
cution has failed to establish that it was 
Surendra Nath 
Banerjee, one of the proprietors of the 
ssid drug shop, was examined as a witness. 
He attends his shop regularly. He said 
that he did not know that betting goes on. 
or was going on in his shop. He has 
been believed by the learned Magistrate. 
His evidence belies the case that his 
shop or any part of it was used for the 
purpose of “gain” by Dr. Sen or anybody 
else in the sense in which that word has 
to be understood in connection with the de- 
finition of common gaming house. I accord- 
ingly agree with my learned brother that 
the convictions on both the appellants 
cannot be sustained. I agree with the order 
which my learned brother has made. 


D. Convictions set aside. 





LAHORE HIGH COURT. 
Civil Reference No. 75 of 1935 
February 19, 1936 
ADDISON AND ABDUL RASHID, JJ. 
Messrs. TARA CHAND POHU MAL— 
Å SSESSERS— PETITIONERS 


VETSUS 
COMMISSIONER or INCOME TAX, 
PUNJAB, NORTH-WEST FRONTIER AND 
DELHI PROVINCES, LAHORE—Oppositgs 
i PARTY. 

Income Tax Act (XI of 1922), s 25-A (i)— 
Assessment as joint famıly—Application for regis- 
tration of family as firm under alleged instrument 
of partnership—No enquiry and firm registered— 
Mistake, if can be corrected by successor—Books of 
account found unreliable—Income-taz Officer, if can 
add certain amount for omission—Profits—Money 
from; branch in foreign country remitted to head 
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quarters in British India—Presumption is that it is 
profit and not capital. 

The assessees, up till 1928-29, were assessed as a 

joint Hindu family, but during the 1929-30 pro- 
ceedings, amember of the family applied for the 
registration ofthe family asa firm, alleged to have 
been constituted under an instrument of partnership. 
A separate claim was not putin to the effect that 
the Hindu undivided family had disrupted. In that 
year the Income-tax Officer registered the firm, 
apparently only on the ground that the document 
was in proper form. He held no enquiry under 
B. 25-A (1) as to whether the family had actually 
effected a partition. His successor, who dealt with 
‘the year 1933-34 assessment, found that the status 
of the assessees was in fact that ofa joint Hindu 
family : 
_ Held, that a wrong decision in the previons 
year byan Income-tax Officer could be corrected in a 
subsequent year and that the Incometax Officer 
could go into the question whether the family 
was joint or not as it was an issue of fact. 
Ram Lal-Murlidhar v. Commissioner of Income 
Tax (1) and Pyare Lal v. Commissioner of Income 
Tax (2), relied on. 

The account kept by the assessee did not represent 
a, complete and correct version of the actual busi- 
ness, The Income-tax Officer held that the books did 
not give acomplete and correct version of the 
actual business and though he accepted themto a 
certain extent, he added a sum of Rs. 10,000 to re- 

, Present the amount of omissions: 

- Held, that in making an assessment the Income- 
“tax Officer should proceed on judicial principles, 
eand as in the present case there was evidence 
before him to show that the books could not be re- 
lied upon, his inclusion of certain sum for omission 
was justifiable. 

The ordinary presumption is that money remitted 
to the headquarters of a firm in British India from 
a branch situated in a foreign country is presumed 
to be profite and not capital unless the assessee 
proves the contrary. Murugappa Chettiar In re (3) 
and Subbiah Iyer v. Commissioner of Income Tax 
(4), relied on, 

' C. Ref. from the Commissioner of the In- 
come-tax, Punjab, North-West Frontier and 
pe Provinces, Lahore, dated December 11, 
1935. 

Mr. Kirpa Ram Bajaj, for the Petitioners. 

Mr. J. N. Aggarwal, for the Opposite 
Party. : i 

Addison, J—In the matter of the 
1933-34 assessment uf income-tax of Messrs. 
Tara Chand-Pohu Mal of Tarn Taran, the 
Commissioner of Income-tax, Punjab, has 
stated the case and formulated the fullow- 
ing questions tor the opinicn of this Court: 
(1) Whether in the circumstances of this 
case tke petiticners could rightly be as- 

` sessed under law as a Hindu undivided 
family ? (2) Has the registration of the 
_ firm rightly been refused? (3) Whether, 
. having regard to the facts of the case 
inclusion of Rs. 10.000 on account of al- 
leged omissions in the interest income 
returned by the petitioners is justifiable 
under law? (4) Whether the quantum of 
the estimate adopted by the learned In- 
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come-tax Officer pertaining to alleged. omis- 
sions with respect to interest income, viz. 
Rs. 10,000 is based on any legal data or 
proper material ? (5) Whether inclusion of 
Rs. 3,849 (correctly Rs. 3,640) representing 
the excess credit brought into British 
India from Bikaner is justifiable under 
law in the circumstances of the present 
case ? 

-The facts of the case are fully stated 
in the reference. The assessees up till 
1928-29 were assessed as a jcint Hindu 
family, but during the 1929-30 proceed- 
ings a member of the family applied on 
May 17, 1929,for the registration of the 
family as a firm, alleged to have been 
constituted under an instrument of part- 
nership, dated January 4, 1929. A separate 
claim was not put in to the effect that 
the Hindu undivided family had disrupted. 
In that year the Income-tax Officer register- 
ed the firm, apparently only on the ground 
that the document was in proper form. 
He held no enquiry under s. 25A (1) as 
to whether the family had actually effected 
a partition. The officer continued to re- 
gister the firm upto and including the 
assessment year 1932-33. His successor, 
who dealt with the year 1933-34 assess- 
ment, found that the status of tLe asses- 
sees was in fact that of a joint Hindu 
family. The only evidence against this was 
the partnership-deed, already referred to, 
which was very brief. He held that he 
was entitled to go behind the deed and 
to find as a fact that it did not represent 
the real thing. The deed confined itself 
to the business of money-lending and agri- 
culture. It did not cover the family’s 
house property, which was very extensive, 
or shares in other firms. Further, the 
family’s large estate consisting of house 
and landed property, and its considerable 
investments .in money-lending and other 


.firn.s had never been added or classified, 


much less divided amongst its members. 
The income-tax authorities, therefore, were 
of opinion that tke family could not have 
separated withcut some documentary or 
other evidence on these points. Another 
circumstance was that though the family 
is alleged to have disrupted in January, 
1928, all legal proceedings on its behalf 
continued to be taken. by Chaman Lal on 
the basis of a power of-attorney signed by 
the members of the joint Hindu family 
as such. The income-tax authorities fur- 
ther found that the so-called crediting of 
each member's share of income to his ac- 
count in the books was fictitious. The 
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profits. so credited were those returned for 
income-tax purposes.. These of course 
should be different from the actual profits 
as some items of expenditure cannot be de- 
ducted from the income for tax assessments. 
Again, the only debils to these accounts 
represented income-tax paid on behalf of 
each person while the actual expenditure, 
personal or otherwise, incurred by the four 
members or their families was indiscrim- 
inately charged to a common account. 
These circumstances (and especially the 
last) clearly established that this family 
is still a joint Hindu family and the deci- 
sion of the Income-tax Officer on the point 
is supported by ample evidence. It is 
open to him to go into this question which 
is an issue of fact: see Ram Lal Murli- 
dhar v. Commissioner of Income-tax (1) and 
Pyare Lal v. Commissioner of Income-tax 
(2), etc. It has long been held that a wrong 
decision in the previous year by an In- 
come-tax Officer can be corrected in a 
subsequent year. For the reasons given 
we answer the first question in the af- 
firmative. 

The second question does not, therefore, 
arise but we might add that we are in 
agreement with the opinion of the Commis- 
sioner that there was no valid application 
for registration. Ag regards the 5th ques- 
tion the difference between the money 
received from a shop in Bikaner State 
and the amcunt sent there was taken to 
be profits accruing in British India. This 
- amount was Rs. 3,640. The case for the 
assessees as regards this question is that 
they are taking the capital out of the shop 
in Bikaner State into British India and 
- leaving the profit there to be converted 
into capital in the State. It is clear that 
the assessees’ books are unreliable in that 
they are designed to prevent a proper 
determination of their income and the mere 
fact that they show this state of affairs in 
the Bikaner books is not, therefore, impor- 
tant. These are said to show that the 
profits of the Bikaner shop are utilised in 
purchase and upkeep of house property 
in the State but that is obviously in the 
present case merely a fiction in order to 
show what is taken out of the State as 
capital in British India. The ordinary 
presumption is that money remitted to the 
headquarters. of a firm in British India 
from a branch situated in a foreign country 
is presumed to be profits and not capital 
unless the assessee proves the contrary. 

@M51TC 150. 
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In the present case he Fas not done s^: see 
Murugappa Chettiar Iı r> (3) and Subbiah 
Iyer v.Commissioner of Income-tax (4). We, 


. therefore, answer the. fifth question in the 


affirmative. ‘ 

The third and fourth questions relate 
to the same matter. ‘The Income-tax 
Officer found an omission of Rs. 200 in the 
return as regards interest. Ic is alleged 
that this was due to an oversight. There 
were other omissions as well and as the 
total value of these could not be accurately 
determined, he added asum of Rs. 10,000 to 
the income shown in the books. The find- 
ing in faci was that the account did not 
represent a complete and correct version 
of the actual business. The account books 
are kept in a special script for the de- 
ciphering of which the assesses’ word has 
to be accepted. Interest items were not 
shown in the cash book; nor was an inter- 
est account maintained, though a list was 
prepared at the end of the year from the 
personal accounts of the debtors. For these 
reasons the Income-tax Officer held that 
the books did not give a complete and 
correct version of the actual business and 
though he accepted them to a certain 
extent, he added a sum cf Rs. 10,000 to 
represent the amount of omissions. In 
making an assessment it is correct that 
the Income-tax Officer shall proceed on 
judicial principles, but in the present case 
there was evidence before him to show 
that the books could not be relied upon. 
We are, therefore, of opinion that the third 
and fourth questions should also be ans- 
wered in the affirmative. The Oommis- 
sioner will get his costs. 

D. Order accordingly. 

(3) 49 M 465; 97 Ind. Cas 395;A I R 1926 Mad: 
767; 51 M LJ 138; (1926) M W N 622; 24 L W 343. 

(4) 53 M 510; 127 Ind. Cas. 131; A IR 1930 Mad. 
449; 58 ML J 581; 31 L W 769; Ind. Rul. (1930) Mad. 
947 (S B). 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT : 
Criminal Revision Application No. 224 
of 1935 
October 1X, 1935 
GRILLE, J. O. 
RAMCHANDRA JAGANNATH — 
AOCUSED—ÅPPLIOANT 
VETSUS 
EMPEROR—-OO0MPLAINANT—NON- 
APPLIOANT 
C. P. Municipalities Act (II of 1922), s. 180, pro 
viso—At the time of the making of such bye-law,” 
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meaning of —Limitation, when starts—Conjirmation 
by Government, effect of—Delegation of powers’ to 
Health Officer—Fresh delegation, if to be made each 
time a bye-law is made. 

The words “at the time of the making of such 
bye-law“ in the proviso tos 180, O. P. Municipali- 
ties Act must refer to the making by the Municipal 

, Committee and can have no reference to the con- 
firmation of a bye-law by an authority which has 

- no power to make any bye-law. The date of confirma- 

. tion by Government may be a more convenient and 
generally intelligible starting point for the limita- 
tion provided in the proviso to s. 180, but it is impos- 
sible to depart from the clear meaning of the words 
used, Government has no power to make bye-laws 
or to alter them. It can only accept or reject what 
is put before it by a Municipal Committee, and the 
making of bye-laws must accordingly refer to the 
final resolution of the Municipal Committee in res- 
pect of the bye-laws. 

Held, on facts, that the bye-laws in question were 
“made on July 22, 1933, and that two hotels in res- 
pect of which the applicant had been convicted had 
not then been in existence for one year and he 
was consequently not entitled to a notice of six 
months; 

Held, also, that sanction is given to prosecute in 
respect of offences against bye-laws framed inter alia 
under s. 180, cl. (a), and not in respect of specific 
or existing bye-laws. The sanction is given to take 
actiun for breach of any bye-laws which have been 
made under that section or which will be made 
under that section, and it is quite unnecessary for 
the Municipal Committe to give fresh delegation 
each time a bye-law is made, if it falls under the 
clause in respect of which sanction has already been 
given, 

Cr.R.App. againstan order ofthe Addi- 
tional Sessions Judge, Nagpur, dismissing 
Criminal Revision No. 44 of 1935, dated June 
29, 1935. . 

Dr. Sir Hari Singh Gour and Mr. R. G. 
Rao, for the Applicant. 

Mr. W. S. Barlingey, for the Non-Appli- 


cant. 


Order —The applicant has been con- 
victed in the Court of the City Magistrate, 
Nagpur, and sentenced to a fine of Rs. 50 
f.r a breach of a Municipal bye-law in keep- 
ing stalls for the sale of food and drink 
which are locally known as hotels, without 
having obtained licenses from the Municipal 
Committee of Nagpur for that purpose. 
The applicant pleaded in his defence that 
he was not punishable for a breach of the 
bye-law in question, inasmuch əs he was 
entitled to six months’ notice under the 
proviso to s. 180 of the Central Provinces 
Municipalities Act, as the hotels in question 
had been in existence for more than a 
year. It has been accepted that the two 
hotels in respect-of which the applicant 
has been convicted had been in existence 
for more-thana year previous tothe date 
on which the’ bye-law in question was 
confirmed by the Government, namely 
September 11, 1933, but had not been in 
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existence for more than a year since the 
date on which the bye-law was finally made 
by the Municipal Committee, namely, July 
The question for decision then 


“at the time of the making of such bye-law” 
oceurring in the proviso to s. 180 of the 
Municipalities Act. The Magistrate held 
that the time referred to the final meeting 
of the Municipal Committee in which the 
bye-laws were passed after due publication 
and consideration of objections, and 
declined to accept the argument of the 
applicant that the time of the making of 
the bye-law must be interpreted as being 
the date on which the bye-law was confirmed 
by the Government in accordance with 
8. 178, sub-s, (3) of the Act. The Magis- 
trate’s view was upheld by the Additional 
Sessions Judge in revision, and an applica- 
tion in revision against that order is now 
preferred before me. 

The pertinent sections for consideration 
are s, 180 of the C. P. Municipalities Act, 
which runs: 

The Committee may also make bye-lawe : 

Ca) to regulate the manufacture, sale or exposure 
for sale of any specified articles intended for human 
consumption or drugs, either by rendering licenses 
necessary or otherwise;” ’ 
the proviso to the whole section which 
Tuns:— 

“Provided that no person shall be punishable for 
the breach of any bye-law made under cl. (a) or 
el. (c) by reason of the continuance of such 
manufacture, sale or exposure for sale upon any 
premises which are at thetime of the making of 
such bye-law used for such purpose and have been 
so used fora period of not less than one year, until 
he has received from the Oommittee six months’ 
notice to discontinue such manufacture, sale or 
exposure for sale in such premises” 


and ins. 178 of the Act the following sub- 


sections are relevant: — 

<1) All bye-laws for which provision is made in 
this Act shall be made bythe Committee at a special 
meeting, and shall be consistent with this Act and with 
the rules made thereunder.” 

“(3) Unless specially excepted in this Act from 
the operation of sub-section, no bye-law shall take 
effect until it has been confirmed by the Local 
Government.” ; 

(5) In making any bye-law the Committee may 
direct that a breach thereof shall be punishable with 
fine which may extend to fifty rupees, and, where 
the breach is a continuing breach, with further 
fine which may extend to five rupees for every day 
after the first during which the breach is proved to 
have been persisted in.” 

The bye-law for the breach of which the 
applicant has been convicted runs: 

“No person shall sell milk or manufacture or 
prepare for sale any article made of milk, khoa, ghee, 
flour, vegetables, meat or any other article of food for 
human consumption in any shop or hote] within the 
limits of the Municipality without a licence from the 
Committee in the form appended to these bye-laws.” 
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The bye-laws were first formulated in 
April 1931 and were submitted to Govern- 
ment which made various suggestions. The 
Municipal Committee considered ‘these 
suggestions and recast the frame of the 
bye-laws in April, 1932. They were then 
notified for objections by publishing a 
notice in the C. P. Gazette in July 1932. Ob- 
jections were received from various persons 
including an association called the Hotel 
Union and considered by a sub-committee. 
The bye-laws were finally passed by resolu- 
tion No. 46, dated July 22, 1933, and sub- 
mitted to the Local Government for con- 
firmation. The Local Government confirmed 
the bye-laws by Notification No. 4809 1859 
M-VIMI, dated September 1], 1933. The 
applicant owns three hotels. In respect 
of one of them it is admitted that six 
minths’ notice was necessary as it was 
established in March 1931. The second 
was established in August 1932, and the 
third, although the Municipal Committee 
at first stated that it was only established 
in February 1933, it subsequently conceded, 
although no contradictory evidence has been 
adduced on behalf of the applicant, that the 
hotel had been established before September 
11, 1932, although after July 22, 1932. 

‘Before deciding the main question it is 
as well to dispose of minor allegations 
that were made in the revision application. 
They are to the effect that the complaint in 
the Magistrate’s Court was made by the 
Health Officer who had no power to make 
a complaint ashe had not been specially 
‘empowered under s. 218 of the Muni- 
cipalities Act, and that the notice given 
to the applicant by the Municipal Committee 
was not a valid notice. lt is not disputed 
that the Health Officer is empowered to 
serve notices of this nature, but it is 
contended -that the notice was invalidated 
by the fact that a Subordinate Municipal 
servant who served the notice has admitted 
using the rubber stamp of the Health 
Officer and that he impressed the stamp 
of himself. As the evidence is to the 
effect that he used the Officer’s stamp in the 
officer's presence aud, with his consent, 
there is no force in the argument. Neither 
is there any force in the other contention. 
On October 27, 1928, the Committee did 
delegate powers to the Health Officer to 
institute prosecutions for and to compound 
offences under certain sections of the 
Municipalities Act, which included s. 180, 
cls, (a), (e), (f). The actual wording of the 
Committees resolution gives s. 180 (1), a 
cl. “e and “f”. There is no sub-s. (1) in the 
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Act, but Lam satisfied that this is no more 
than a clerical error which has arisen from 
the fact that the corresponding section in 
the old Municipalities Act did deal with 
these matters in the first sub-section of the 
then relevant section. It is contended, 
however, that the sanction given in 1928 
cannot apply to the bye-law now under 
consideration, as the bye-law has been 
made subsequent to the year 1928. This 
argument has no force, as the sanction 
is given to prosecute in respect of offences 
against bye-laws framed inter alia under 
s. 180, cl. (a), and notin respect of specific 
or existing bye-laws. The sanction is given 
to take action for breach of any bye-laws 
which have been made under that section 
or which will be made under that section, 
and it is quite unnecessary forthe Municipal 
Committee “to give fresh delegation each 
time a bye-law is made, if it falls under the 
clause in respect of which sanction has 
already been given. Ifa bye-law is made 
under a clause for which sanction has not 
been given, then a delegation in respect 
of prosecutions for breach of bye-laws made 
under that section would have to be made. 
l may note here that there has been no 
repetition of the argument made in the 
trial Court that the bye-law itselfis ultra 
vires. 

The contention advanced on behalf of the 
applicant is that no bye-law can be said to 
have been made until it has been confirmed 
by the Local Government, because a 
bye-law, by reason of s. 178, sub-s. (3) of the 
Municipalities Act, does not become 
effective until it has been confirmed by the 
Local Government, and it is contended that 
a bye-law is not “made” until and it is 
“duly made” and that by the C. P. General 
Clauses Act, s. 22, sub-s. (5), a bye-law can 
only be “duly made” when it is published in 
the Gazette, and this publication, the 
learned Counsel for the applicant contends, 
was made on September 16, 1933, notifying 
the fact that the bye-laws had been con- 
firmed by the Local Government. This 
contention appears to me to embody an 
entirely wrong conception of the purposes 
of s. 22 (5) of the General Clauses Act. 
That sub-section runs: 

“Where, by any Central Provinces Act,a power 
to make rules or bye-laws is expressed to be given 
subject to the condition of the rules or bye-laws 
being made after previous publication then the 
following provisions shall apply, namely, the 
publication in the Gazette of a rule or bye-law 
purporting to have been made in exercise of a 
power to make rules or bye-laws after previous 
publication shall be conclusive proof that the rule 
or bye-law has been duly made”. 
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There may be previous publication in a 
Government Gazette for the purposes of 
inviting objections and what is laid down in 
this sub-s. 5is that on the final publication 
in the Government Gazetie where previous 
publication has been ordered, the publica- 
tion in the Gazette by. the orders of 
Government of a completed rule or bye-law 
is conclusive proof that the bye-law has 
been made in accordance with the proce- 
dure laid down in the appropriate Act 
for the making of that bye-law. That is 
what ‘“‘dulv made” means and the sub- 
section has no application to the confirm- 
ing powers of Government:- the expression 
“duly made” has no reference to such 
powers but only tothe machinery specified 
in the appropriate Act for the making of the 
bye-law. This reading of 8. 22 (5) of the 
C. P. General Clauses Act -has already 
been accepted by a Bench of this Court in 
Municipal Committee, Khandwa v. Radha- 
kisan (1). This case was cited before me 
on behalf of the applicant presumably 
with a view to showing that reference to 
tne General Clauses Act was necessary, so 
ihat use might be made of the phrase 
“duly made” and that the learned Counsel 
for the applicant might thus be in a posi- 
tion to urge his own interpretation of that 
phrase. The ruling itself is of no aid to 
the applicant whatever. It lays down 
that s. 67 '8) of the Municipalities Act 
makes no change in the existing state of 
the law beyond making the section self- 
contained, and expressly dispenses with the 
necessity of reading it in conjunction with 
the corresponding provisions of s. 22 (5) 
of the C. P. General Clauses Act. As no 
provision parallel to s. 67 (8), which runs: 

“A notification of the imposition of a tax under 
this section shall be conclusive evidence that the 


tax has been imposed in accordance with the provi- 
s‘oas of this Act”, 


finds place in the Chapter of the Munici- 
palities Act dealing with bye-laws, I am 
presumably intended to draw an inference 
that a reference tos. 22 (5) of the General 
Clauses Act is necessary. Tt may be 
pointed out that the learned Judges who 
decided Municipal Committee; Khandwa 
v. Radhakisan (1) expressed their opinion 
that sub-s. (8) of s. 67 of the Municipalities 
Act was a superfluity and that the matter 
was already covered by the provisions of 
s. 22 (5) of the General Clauses Act. Thus 
by the publication in the Gazette cf 
September 16, 1933, there was no room for 
any attack as to the manner in which the 


(1} AIR 1933 Nag. 157; 127 Ind. Cas, 337; Ind. Rul 
(1930) Nag. 337. : 
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bye-law had been made, and -that is the 


_ only relevance of s. 22 (5) of the General 


Clauses Act. 

As'sub-s. (5) of s. 22 of the General Clauses 
Act makes a distinction between the mak- 
ing of a bye-law by the authority having 
power to makeit and the sanction, approval 
or concurrence of another authority, a 
similar distinction is made in the particular 
Act which is now under discussion. In 
s. 178, sub-s. (1) of the Municipalities Act, 
it is laid down that bye-laws will- be made 
by the Municipal Committee at a special 
meeting eand sub-s. (3) lays down that no 
bye-law shall take effect until it has been 
confirmed -by the Local Government. The 
Local Government, therefore, does not 
make any bye-law. All that it can do is to 
prevent a bye-law madefrom taking effect 
by refusing to confirm it. If bye-laws are 
submitted to the Local Government of 
which the Lccal Government does not 
approve, it does not alter them and make 
them its own bye-laws. It returns them 
with commendations or suggestions, and if 
these are accepted, the bye-laws are made 
again by the Municipal Committee and sub- 
sequently confirmed. : 

If the suggestions are not accepted then 
the bye-laws are not sanctioned and remain 
ineffective, and no breach thereof is punish- 
able. As only the Municipal Committee 
can make bye-laws, the phrase “at the time 
of the making of such bye-law“ in the 
proviso to s. 180 must refer to the making 
by the Municipal Committee and can have 
no.reference to the confirmation of a bye-law 
by an authority which has no power to 
make any bye-law. Further, had it been 
the intention of the Legislature that the 
grace allowed-by the proviso tos. 180 of 
the Municipalities Act should have effect 
from the time when the bye-law became 
effective by confirmation on the part of the 
Local Government, it would have said so. 
There would have been no difficulty in draft- 
ing a proviso 

“which are at the time of such bye-law coming into 
effect, for such purposes.” 

The date of confirmation by Government 
may be amore convenient and generally 
intelligible starting point for the limitation 
provided in the pfoviso to s. 180, but it is 
impossible to depart from the clear mean- 
ing of the words used, Government has 
no power to make bye-laws or to alter them. 
It can only accept or reject what is put 
before it by a Municipal Committee, and 
the making of bye-laws must accordingly 
refer tothe final resolution,of the Municipal 
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Committee in respect of the bye-laws. It 
follows then that the bye-law in question 
was made on July 22, 1933, and that two 
hotels in respect of which the applicant has 
been convicted had not then been in 
existence for one year and he was conse- 
quently not entitled to a notice of six 
months. 

The conviction is correct and the applica- 
tion is dismissed. 

N. Application dismissed. 





A PATNA HIGH COURT 
Civil Appeal No. 151 of 1933 
March 4, 1936 
Wort anp FAZL Aut, JJ. 
_ KALI SINGH--Piaintirr—APPELLANT 
versus 
MATRU SINGH AND OTHERS-—DERFENDANTS— 


RESPONDENTS. 

Bihar Tenancy’ Act(VIII of 1934), s. 103-B—Mere 
entry in Kecord of Rights describing lands as bakasht 
of mukarraridars—Eyfect-—Lease—Permanent lease 
granted to occupancy raiyat—Right of occupancy, if 
extinguished—Kevenue sale—Rights of purchaser. 

Even the lands in possession of mukarraridars 
are sometimes losely described as bukasht and a 
mere entiy in the Record of Rights describing the 
lands as the bakasht of the mukarraridars is by no 
means conclusive to show that the lands were ori- 
ginally the lands of the proprietors and that they 
were never the raiyati lands of mukarraridars. | 

Where the proprietor of an estate grants an occu- 

ancy raiyat thereof a permanent lease, such grant 
fas not under the general law the effect of extin- 
guishing the right of occupancy possessed by the 
raiyat, end sorender him liable to eviction as it 
is inconceivable in such a casg to ascribe to the 
tenant an intention of foregoing a right su highly 


prized as the occupancy righton the acquisition of 


the right of an intermediate holder. On no prin- 
ciple can the purchaser at a revenue sale be held 
to be entitled to possession of a piece of property 
which belonged to the tenants before they became 
mukarreridars. If the mukarrari right was annihi- 
lated the person in whose interest-it is annihilated 
is entitled to get the proprietary interest free from 
the mukarrart right, but he cannot get the lands 
which the mukarrartdars held prior to the creation 
of the mukarrart right and independently of the 
mukarrart lease. Jogendra Krishna Roy v:Shafar 
(1), relied on. 4. $ gg 

C.A. from an original decreeof the Sub- 
Judge, Monghyr,.duted July 31, 1933. 

Mr. M. N. Pal, fur the Appellant. . 

Messrs. Ganesh Sharma, L. K. Chowdhury 
and B. N. Raz, for the Kespondents. 


Fazi Ali,J—The only question to be 
decided in this appeal is whetner the 
plaintiff, is entitled to recover possession 
of the lands of Khatas Nos. 71,95 and 96 
from the contesting respondents. This 
question arises upin the following facts: 
Sometime in‘June-1926 tauzi No. 2940 in 
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village Kaithwan was soid for arrears of 
revenue and purchased by one Azizul 
Hakim, a Pleader practising in Menghyr. 
On November 9, 1926, the plaintiff pur- 
chased an eight annas share out of the 
proprietary interest in this tauzi and the 
remaining eight annas was purchased 
sometime later by defendants No. 47 and 
48. The plaintiff, afterhis purchase, served 
a notice upon the contesting respondents 
intimating to them of his intention of cancel- 
ling the mukarrari deed which had been exe- 
cuted by a co-sharer proprietor in July 1878. 
The plaintiff's case was that this mukarrari 
constituted an encumbrance on the pro- 
prietary right and, as a purchaser at a 
revenue sale, he was entitled under the 
revenue sale law to avoid it. Sometime 
afterwards the plaintiff brought the present 
suit in which one of the reliefs claimed 
by him was that he was entitled to posses- 
sion of the lands of the disputed khatas 
inasmuch as these lands were the bakasht 
lands of the. malik, and the mukarrari 
interest being liable to be avoided, the 
defendants could also be compelled to 
give up possession of these lands to the 
plaintiff. The case ‘of the contesting 
respondents in this respect was that the 
lands were in their origin raiyati lands of 
the ancestors of these respondents and that 


` they were accordingly entitled to retain 


Possession of them even though the mukar- 
rari interest might be avoided. 

Thus the question which the Court below 
had to decide was a two-fold one: (l) 
whether the lands in dispute were in their 
origin raiyati lands in possession oí the 
ancestors of the contesting respondents; and 
(2) whether, even if they were such raiyaii 
lands, by the operation of the law of 
merger theyhad not become merged in 
the mukarrart interest upon that interest 
coming into existence, and, as such, were 
liable to be restored to the plaintiffs on 
the annihilation of the mukarrari interest. 
The learned Subordinate Judge has held 
that the lands were raiyati in origin and 
that there wasno merger. His decision 
upon both these points has been challeng- 
ed by theappellant in this appeal. Deal- 
ing brst with the question of fact that as to 
whether the lands were originally raiyati 
lands, it seems tome to be clear that the 
decision of the trial Court upon this 
question 1s correct and ought to be upheld. 
The trial Court, iu dealing with this matter, 
has referred both to oral-and documentary 
evidence and particularly | to certain ad- 
missions made by tue plaintiff's own witness- 
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es to the effect that the ancestors of the 
contesting respondents were raiyats and 
held some jote lands in the village be- 
fore they became mukarraridaris. The learn- 
ed Subordinate Judge has pointed out in 
this connection that no attempt has been 
made on behalf of the plaintiff to show 
that the ancestors of the contesting 
respondents held any lands other than the 
disputed lands. This fact by itself might 
not be regarded as conclusive but the 
learned Subordinate Judge has also referred 
to the khasras prepared in certain old 
partition proceedings of 1871, 1882 and 1886 
which show that the disputed lands were 
the raiyati lands of persons who have 
been proved to be the ancestors of the 
present respondents. In my opinion this 
is the strongest argument „against the 
plaintiff and it is noteworthy that the 
only way in which the plaintiff has tried to 
get over it was by contending that the 
khasras are not admissible in evidence. 
The learned Subordinate Judge, however, 
has elaborately dealt with this question, 
and after a review of certain decisions has 
expressed the view that the khasras are 
admissible in evidence at least as showing 
the history of the plots in question be- 
fore the creation of the mukarrari. There 
is another point which, though not re- 
ferred to by the learned Subordinate Judge, 
is raised on behalf of the respondents and it 
is that as these khasras were prepared in 
proceedings to which old proprietors were 
parties, the plaintiff who claims now to be 
one of the proprietors is bound by admissions 
contained inthem as those made by his 
predecessors-in-interest. Mr. Pal who ap- 
pears for the plaintiff contends that the 
plaintiff being a purchaser at a revenue 
sale is not bound by all the actions of the 
previous proprietors. In my opinion, even 
though Mr. Pal may be correct in this 
last contention of his, there is no doubt that 
the batwara khasras were admissible in 
evidence as showing the previous history 
ofthe lands, and the learned Subordinate 
Judge was justifiedin basing his decision 
upon them. Mr. Pal contended that the 
disputed lands being recordedin the Record 
of Rights as bakasht, it should have been 
inferred that they were the lands of the 
proprietors and not of the mukarraridars. 
In my opinion, however, this contention 
cannot be accepted, because it is well 
known that even the lands in possession of 
muka~raridars are sometimes loosely des- 
cribed as bakasht and a mere entry in 
the Record of Rights which was prepared 
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somelime in 1910 describing the lands as 
the bakasht of the mukarraridars is by 
no means conclusive toshow that the 
lands were originally the lands of the pro- 
prietors and that they were never the 
raiyati lands of the respondents’ ancestors. 
I think, therefore, that the learned Subor- 
dinate Judge has rightly found that the 
disputed lands were the raiyati lands of 
the ancestors of the respondents. 

The next question is whether there was 
any merger upon the acquisition of the 
mukarrari right by the respondent's ances- 
tors in the year 1878. It is clear that 
there could not have been any merger in 
1878, because at that time the mukarrart 
deed was obtained in respect of a small 
share inthe proprietory interest from a 
fractional co-sharer. Thais much is practi- 
cally conceded by the learned Advocate 
appearing on behalf of the appellant; but 
he contends that the merger took place in 
1886 when the share of the fractional 
co-sharer who had created the mukarrart 
was converted into a separate and inde- 
pendent tauzi. But the authority cited 
before us is against such a contention. A 
Division Bench of the Caleutta High Court 
held in Jogendra Krishna Roy v. Shafar 
Ali, 76 Ind. Cas. 382 (1), that: 


“Where the proprietor of an estate grants an occu~ 
pancy raiyat thereof a permanent lease, such grant 
has not under the general law the effect of extinguish- 
ing the right of occupancy possessed by the raiyat 
and so renders him liable to eviction as it 1s inconceiv- 
able in such a case to ascribe to the tenant an inten- 
tion of foregoing a right so highly prized as the occu- 
pancy right on theacquisition of the right of an in- 
termediate holder.” 


With this view I respectfully agree and 
I wish also to add that on nə principle 
can the purchaser at a revenue sale be 
held to be entitled to possession of a piece 
of property which belonged to the tenants 
before they became mukarraridars. If tne 
mukarravi right was annihilated the per- 
son in whose interest it is anninilated 
is entitled to get the proprietary interest 
free from the mukarrari right, but he 
cannot get the lands which the mukerrari- 
dars held prior to the creation of the mukar- 
rari right and independently of the mukar- 
rari lease. In these circumstances, in my 
opinion, the appeal fails and it should be 
dismissed with costs to defendants Nos. 1 to 
9 and 11 to 26 and 49. It may be mentioned 
here that, although defendant No. 47 was 
impleaded asa i1espondent in this case, 
the appeal was noi pressed against him. It 


(1) 76 Ind. Oas. 382; A I R 1923 Oal, 373, 
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will, thévefore, also be dismissed as against 
hiin with coats. < 

Wort, J.—1 agree. 
N: . Appeal dismissed. 





ALLAHABAD HIGH COURT 
. First Civil Appeal No. 517 of 1933 
: August 6, 1936 
SULAIMAN, C. J. AND BENNET, J. 
RAGHUBAR SINGH AND OTHERS— 
DEFENDANTS—-APPELLANTS 


versus 
PANCHAITI AKHARA BARA UDASIN 
NIRWAN— PLAINTIFF AND ANOTHER— 
DEFENDAN T—RESPONDENTS 

Transfer of Property Act (IV `of 1882), 5, 
Mortgagor selling part of mortgaged property to 
stranger—Subsequent sale of an item to mortgagee— 
Integrity of mortgage, if broken—Stranger pur- 
chaser's right to redeem—Proportionate payment, how 
to be worked out. 

-Where the mortgagor sells a portion of the mort- 
gaged property toa third party and subsequently 
sells one item ofthe property to the mortgagee, the 
result ofthe sale isto break up the integrity of 
the mortgage. Consequently, the third party pur- 
chaser who is interested in a part of the mortgaged 
property acquires aright to redeem his share in 
the mortgaged property by paying a proportionate 

art of the amount remaining due on the mortgage, 

he division should be made in proportion to the 
liabilities ofthe parties under the sale-deed. 
F. O. A. from a decision of the Sub-Judge, 
Allahabad, dated May 20, 1933. 
Messrs. K. N. Katju and V. D. Bhargava, 


60— 


for the Appellants. 


Mr. Haribans Sahai, for the Respond- 


ents. : 


Judgment.—This is a first appeal by 
Raghubir’ Singh and others who were 
defendants Nos. 8 to 23 in a suit for sale 
on a simple mortgage. The mortgage was 
dated October 22, 1807, and was for 
Rs. 11,000. The mortgagors were defend- 
ants Nos. 1 and 2 and the predecessors of 
defendants Nos. 3 to 7, so that defendants 
Nos. 1 to 7 now represent the mortgagors. 
On January 9, 1921, the mortgagors execut- 
ed a sale-deed of about half their prop- 
erty in favour of the appellants Raghubir 
Singh and others. This ducument is printed 
on pages 31 and 32. The sale considera- 
tion was Rs. 24,000. Of this Rs. 21,800 
was left with the vendees “so that they 


should pay the amount to Babu Dharam’ 


Das and get the scld property released 


from the mortgage.” It is to be noticed’ 


that this payment was not to discharge 
the entire mortgage-debt which was by 
calculation about Rs. 28,000 due at that 
period. Subsequently, on April 19, 1926, 
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the mortgagors sold to the mortgagee one 
item’ of property and it is admitted that 
the result of this sale was to break up the 
integrity of the mortgage. Consequently 
under s. 60, Transfer of Property Act, the 
appellants, who are interested in a part of 
the mortgaged property, acquired a right 
to redeem their own properly on payment 
of a proportionate part of the amount re-' 
maining due on themortgage. The plaint 
set out that certain payments had been 
made to the plaintiffs by the appellants 
amounting in all to Rs. 20,378, but these 


. payments had not been made on January 


9, 1921, when the appellants took the sale- 
deed from the mortgagors ‘and undertook 
to make the payment of Rs. 21,800. On 
the contrary ihe payments of the appel- 
lants were spread over a number of years 
up till May 5, 1932. The suit was brought 
on January 7, 1933. The sole payments 
made by the morlgagors, defendants 
Nos. 1 to 7, were one small payment in 
cash, Rs. 275 and a remission of 
Rs. 194-3-t and also a payment of Ks, 8,000 
by execution of the sale-deed of April 19, 
1926, and a further payment of Rs. 1,000 
by instalments. The suit, therefore, was 
brought for the balance of Rs. 17,114-11-0, 
The defendants Nos. 24 to 27 are subsequ- 
ent transferees ofa portion of the mort- 
gaged property. The written statement 
of the original mortgagees, defendants 
Nos. 1 to 7, contained a plea, para. I7, that 
their vendees, the appellants, were liable 
for the entire amount because it was 
alleged that the principal and interest: 
had accumulated on account of therr- 
default. This, however, does not appear 
to be arithmetically accurate. The ‘chief 
defence of the appellants in para. 16 was. 
that the plaintiff should bring a claim for’ 
a proportionate amount of the mortgage 
money in respect of the different items of 
property. The Court below has repellea: 
nis suggestion and has passed a joint 
decree against all the ‘defendants and 
against all the mortgaged property for the 
total sum now due to the mortgagees, that 
is Rs. 19,111-14-0. 

The chief point which has been argued 
before us in appeal is whether this joint 
decree should stand or whether the amount 
should be split up.” Further whether the 
amount is to be split up in a Manner so 
as to be proportionately divided. It is 
clear that under s. 60, Transfer of Property 
Act, the appellants have the rignt to 
redeem their share on payment of a pro- 
Portionate part of the amount remaining 
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due on the mortgage. The argument has 
been put forward, therefore, for the appel- 
lants that the amount due should be 
divided proportionately to the value of the 


different items of the property. On the’ 


other hand the original mortgagors have 
claimed that the division should be made in 
proportion to their liabilities under their sale- 
deed. We consider that the latter course 
is the best as this will finally determine 
the rights of the mortgagors and their 
vendees, the appellants. Accordingly we 
direct that a calculation shall be made in 


the following manner’ The office will’ 
the amount of principal and- 


calculate 
interest on Rs. 21,800 from January 9, 
1921, up to a date six months from this 
order. Eleven annas per cent. per mensem 
is taken, as this is the interest in ‘the 
original deed of mortgage. The office will 
then calculate the payments made by the 
appellants on the different dates and the 
interest at ll annas per cent. per mensem 


on those payments up to the present date. 


The difference between these two totals 
will be the sum for which the appellants 
will be liable. The sum for’ which the 
original mortgagors, defendants Nos. 1 to 7, 
will be liable will be the total amount now 
due under the decree for the mortgage, 


principal and interest, less the amount due 


from the appellants. 

As regards costs, the plaintiff is entitled 
to his full costs in the Court below and 
we consider that as the appellants ask that 
the plaintiff's suit should be dismissed 
against the appellants, the plaintiff was a 
necessary party in this Court on such a 
pleading and, therefore, the plaintiff will 
be allowed his costs of appeal against the 

` appellants solely. As regards the costs of 
the plaintiff in the Court below, we con- 
sider that the appellants and the defend- 
ants Nos.1 to 7 should pay the costs of 
the plaintiff in proportion to the amounts 
which they are ultimately found due to 
pay. The question of the reduction of in- 
terest under the Agriculturists’ Relief Act 
is left for the Execution Department. In 
the Court below each set of defendants, 
will pay their own costs and in this Court 
appellants will receive costs from the mort- 
gagors, defendants Nos. 1 to7. 
N. Order accordingly: 
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ALLAHABAD HIGH GOURT 


Civil Revision Application No. 108 of 1936. 
October 2:, 1936 


Taon, J. 
Chaudhury BINDRABAN AND OTHERS ` 
— APPLICANTS 
veTsus 
CHOTEY LAL— Opposite PARTY 

Civil Procedure Code (Act V of 1908), s. T—-Small 
Cause Court, if can create charge on immovable property. 
The creation of a charge upon the property 
is something entirely- different from the execu- 
tion ofa decree against the property. The attach- 
ment of immovable property would: be a step in 
execution. The creation of a charge is nota step in 
execution and a Small Cause Oourt, thoughit has 
no jurisdiction to attach an immovable property has 

jurisdiction to create a charge on it. 


Mr. J. C. Mukerji, for the Applicants. 

Mr. Jagdish Swarup for Mr. Baleshwari 
Prasad, for the Opposite Party. 

Order.~—This is an application in Civil 
Revision under s. 25, Small Oause Courts Act. 
The judgment-debtor is an agriculturist. 
The decree-holder moved the Court to create’ 
a charge onthe immovable property of the 
judgment-debtor in virtue of the terms of 
8. 8, sub-s. (2), U. P. Agriculturists’ Relief 
Act of 1934. The learned Judge of the 
Smell Cause Court refused the applicant's 
prayer holding that a charge cannot be creat- 
ed on immovable property in a Small Cause. 
Court case. Sub-s. (2), s 3, U.P. Agricul- 
turists’ Relief Act, is in the following terms: 

“The Court may, at the time of passing an instal- 
ment decree against an agriculturist either attach his ` 
immovable property, if any, or declare a charge on 
such property within the meaning of s. 100, Transfer 
of Property Act of 1882, tothe extent ofthe amount 
decreed.” 

By s, 7, Civil Procedure Code, the Small 
Cause Court has no jurisdiction to execute. 
decrees against immovable property. The 
creation of a charge upon the property, 
however, is sometuing entirely different 
from the execution of a decree against the’ 
property. The attachment of immovable 
property would be a step in execution. The 
creation of a charge is not a step in execu- 
tion, and itis clear, therefore, in my judg- 
ment thata Small Cause Court, though it 
has no jurisdiction to attach un immovable 
property has jurisdiction to create a charge 
thereon. In the result the application is 
allowed and the order of the Small Oause 
Court is set aside. The record will be 
returned to the Small Cause Court with a 
direction that it should dispose of the ap- 
plication for the creation of a charge on the 
defendant's immovable property according 
to law. The applicant is entitled to his 
costs in this application. 

N. : Application allowed, 
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: PRIVY COUNCIL 
- Appeal from the Lahore High Court 
February 19, 1937 
Lorp BLANES3BURGH, LORD ALNEss AND 
Sir Joun WALLIS. 
Musammat FATIMA BEGUM— 
APPELLANT 


VETSUS 
AHMAD ALT KHAN AND anotuzr— 
. Resronpents 

Deed— Construction — Marriage controct—Surety 
sought to be made liable—Burden of proof—Held, 
burden was not discharged and surety was not liable. 

Under amarriage contract, it was provided that 
in the event of variance between the parties to the 
marriage, the husband should pay his wife a cer- 
tain sum per mensem and that one A should pay a 
certain amount to the wife while the marriage sub- 
sisted. After setting out the factum of the marriage 
and its celebration, and mentioning that the husband 
had accepted his liability to pay Rs, 17,000 as 
prompt and Rs. 34,000 as deferred dower, there 
followed a declaration in the nature of a 
summing up as follows: “It is declared that both 
the aforesaid dowers, that is the prompt and 
deferred, are payable in full by the man marry- 
ing as all due debts are, that he should pay the 
same without any deductions at the time they fall 
due, and that the girl married is entitled to reccver 
the same from her husband and the surety.” The 
wife claimed ina suit for dower that A was liable 
as surety ; 

Held, that within the four corners of the deed, 
there was no definite or unequivocal undertaking on 
the part of A to pay the dower in question, and that 
the onus rested on the plaintiff of demonstrating 
beyond reasonable doubt the existence of such an 
ens in the deed and she had failed to do 
this. 


Mr. A. Majid, for the Appellant. 

Mr. J. Chinna Durai, for the ‘Respon- 
dents. 
_ Lord Ainess.—This is an appeal from a 
decree of the High Court of Judicature at 
Lahore, dated January 15, 1934, which 
modified and reversed a decree of the 
Senior Subordinate Judge of Ludhiana, 
dated March 19,1928. The appeal arises 
out of a suit for recovery of adower. The 
principal question in issue is whether the 
respondents, as legal representatives of 
one Aftab Ali Khan, who is dead, are bound 
to-pay a dower now aggregating Rs. 36,000. 
The claim involves that Aʻtab Ali Khan 
was liable as a surety to pay the dower, and 
that his liability was transmitted on his 
death to the respondents. i 

The Trial Judge held that Aftab Ali 
Khan was liable to the plaintiff for payment 
of the dower, and accordingly passed a dec- 
ree to that effect. The High Court at 
Lahore, on appeal, held that Aftab Ali 
Khan was not liable as a surety in respect 
of the dower. Certain other questions were 
dealt with in the judgments of both Courts 
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in India, but they are no longer in issue 
between the parties, and need not be fur- 
ther referred to, Against the decree of the 
High Court so far as it exonerated Aftab 
Ali Khan and his estate from liability in 
respect of the dower in question, the present 
appeal is taken. 

The facts which gave rise to the issue 
which now falls to be determined by. the 
Board are as follow: On April 25, 1903, 
Musammat Fatima Begum, the appellant, 
was married to one Nawab Samiullah Khan, 
and on that date a deed of marriage con- 
tract was drawn up. It was signed, inter 
alios, by Samiullah Khan, and by Aftab 
Ali Khan, his cousin On April 25, 1923, 
Nawab Samiullah Khan died. On April 12, 
1926, the plaintiff brought the present suit, 
alleging that Aftab Ali Khan under the deed ` 
stood surety for payment of a dower then 
aggregating Rs. 36,000. Other parties were 
also called as defendants, but Aftab Ali 
-In his 
written statement he denied liability to pay 
the sum sued for. . ' 

In the trial Court eight issues were 
framed by the learned Senior Subordinate 
Judge, of which only .one~-namely the sixth 
— is now material. That issue was in these 
terms: “Did not defendant Aftab Ali Khan 
stand surety for the payment of the dower?” 
The learned Judge, on March 19, 1928, de- 
cided that issue in favour of the plaintiff, 
and, as already stated, a decree to .that 
effect was accordingly made. From that 
judgment and decree the present respon- 
dents, who are the legal representatives of 
Aftab Ali Khan, by this time deceased, ap- 
pealed tothe High Court of Judicature at 
Lahore, which on January 15, 1934, reversed 
the decree of the trial Court, in so far as 
it was directéd against Aftab Ali Khan as 
asurety. Against that decree the plaintiff 
obtained leave to appeal to His Majesty in 
Council, and her Counsel has now been fully 
heard. In the result their Lordships are 
satisfied that the judgment of the High 
Court was in the above respect well founded, 
and should be-affirmed. 

The decision of the question at issue be- 
tween.the parties turns upon the true con- 
struction of the marriage contract already 
referred to. Was Aftab Ali Khan bound 
under that.deed as asurety to pay the dower, 
or was he not? ‘That is the issue. In 
determining it their Lordships at once turn 
tothe official translation of the marriage 
contract, to which alone, they apprehend, 
they can have regard. It is not a well-drawn 
deed, but the scheme which it was intended . 
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to embody is not obscure. After setting 
out the factum of the marriage and its cele- 
bration, and mentioning that Nawab Sami- 
ullah Khan had accepted his liability to pay 
Rs. 17,0.0 as prempt and Rs. 34,000 as de- 
ferred dower, the deed provides (1) that, in 
the unhappy event ot “variance” Letween 
the parties to the marriage, the husband 
should pay his wife Rs. 6U per month ; (2) 
that Aitab Ali Khan snould pay Rs. oa 
month to-the wife while the marriage sub- 
sisted; (3) that one Bi Masitan should trans- 
fer Rs. 30 of her pensiun to the appellant. 
Ten followed a declaration, which is of the 
nature of the “summing up” of the preced- 
ing provisions, and on which alone in India 
` the plaintiff's Counsel based her claim. It 
may, in these circumstances, be desirable 
to set out at length the terms of this part of 
this declaration. It is as follows :—“It is de- 
clared that both the aforesaid dowers, that 
is, the prompt and the deferred, are payable 
in full by the man marrying as all due 
debts are, that ke should pay the same with- 
out any deductions at the time they fall 
due; and that the giri married is entitled to 
recover the same from her husband and the 
surety.” Special reliance was placed by the 
appellant upon the last three words ot tue 
declaration namely “and the surety.” ‘I'Len 
followed a P. S. to the deed in these terms : 
“The Vakil of the girl married remitted 
Rs. 35,000 out of the two dowers, and the 
Temaining amount stands as a right, pay- 
able debt due fiom the man marrying.” 

Thus is the Rs. 36,000 in suit ascertained. 

Within the four corners of the deed so 
described, their Lordships, like the High 
Court at Lahore, are unable to find any 
definite or unequivocal undertaking on the 
part of Aftab Ali Khan to pay the dower 
in question. There can be no doubt, and 
indeed it was ultimately conceded by -the 
appellant's Counsel, ihat, if he is to succeed 
in the appeal, the unus rests on him of de- 
monstrating beyond reasonable doubt the 
existence of such an undertaking in the 
deed. ‘their Lordships are of opinion that 
he has faiied to do this. 

The appellant's Counsel placed reliance 
on a phrase in the earlier part of the marri- 
age contract which reads “just as payment 
of the dowers of both kinds, that is, prompt 
and deferred, is essential and compulsory, 
so is it incumbent on the surety to pay the 
said amuunt every month.” Tnese words are 
quite inadequate, in their Lordships’ view, 
to serve the purpose contended for by the 
appellant in argument. Having regard to 


the language employed and to its’situation . 
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in the deed, thé words guoled merely pro- 
vide, what is not in doubt that the surety 
is liable to pay the wife Rs. 60 a month 
turougnout the married life of the parties. 

Win regard tothe words “and the surety” 
quoted supra, it must be remembered that 
they occur, as their Lordships have already 
indicated, in the “summing up” clause in 
the deed, where one would not expect to tind 
afresh and substantive obligation on the 
part of the surety to pay the dower, and 
which, in truth, as the High Court pointed 
out, is expressed “in a somewhat cursory 
manner.” ‘Their Lordships feel free to in- 
terpret that part of the deed as meaning 
that it is just as incumbent on the surety to 
pay what he has undertaken as it is on the 
husband to pay what he has undertaken. 

Their Lordships’ opinion regarding the 
true construction of the deed is reinforced 
by the consideration that, whon one has 
regard to the P., 8, which may he taken as 
embodying the last words of the parties on 
the subject-matter of the contract, the liabi- | 
lity of the husband is expressed, but the- 
liability of the surety is not referred to. 
Nor can it be ignored that it is in this P. 8., 
that the liability for a sum of Ks. 36,000 now 
in suit is in terms defined. 

‘Their Lordships base their decision on 
tLe simple view that, the onus being cn the 
plaintift to establish the liability of Aftab 
Ali Khan under the deed to pay this 
Rs. 36,000 she has, in their Lordships’ judg- 
ment, upon a careful ireview of the provisions 
ot the deed, failed to discharge that onus. 
therefore, humbly 
advise His Majesty that the appeal should 
be dismissed, and that the decree- of the 
High Court at Lahore should be affirmed, 
The appellant will pay the costs of the ap- 
peal. 

N. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Francis & Harkar, i 

Solicitors for the Respondents.—Messrs. 
Douglas Grant & Dold. 





PRIVY COUNCIL 
Appeal from the Lahore High Court 
February 18, 1937 ` 
Lorp Russe. or KiLLOWEN, Lorp 
MacMILLAN AND Sik JOHN WALLIS 
NATHU MAL-—APPELLANT 
. versus ‘ 
RAMAN MAL AN9 OTAERS—RESPONDENTS 
Deed—Construction—Mortgage security — Essence of 
transaction—Power conferred on mortgagor to sell 
mortgaged property freed from mortgaged security 
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without lintwlêdje or čonsent of owner— Whether 
consistent with object of deed—Mortgagor undertaking 
to pay entire sale proceeds to mortgagee if he sells 
any item—Construction—Inference productive of 
jeopardy to security, if can be drawn. - 

The esseace ofa transaction by way of loan on 
security, is that the lender, unwilling to rely solely 
on the personal liability of the borrower, requires 
in addition to be given a right in rem; and to 
insert in the same document a provision by which 
the borrower bestows the required right an rem, 
and a provision enabling the borrower to destroy it 
forthwith, is a proceeding difficult to contemplate 


as probable. To reach the conclusion that 
such is the intention and operation of a 
mortgage security, the language should be 


such as to admit of no possible doubt as to its 
Meaning. Where itis alleged that a power is con- 
ferred upon the mortyagors which enabled them 
at any time tọ sell and transfer any part of the 
mortgaged property treedirom the mortgage securi- 
ty, without either knowledge or consent On the part 
of the owner of the security, such a power, if con- 
ferred, is certainly a remarkable provision to find 
a place ina mortgage, tor it would. appear to be of 
a nature inconsistent with and indeed repugnant to 
the essential object of the deed which contains it. 
[p. 782, col, z.] 

Where a mortguge-deed after dealing with the 
absence of any encumbrances beyond a mortgage of 
4 D with the righis of the mortgagee against the 
mortgagors persunally, and bis rignt on enforcing 
his securivy to interest at 9 per cent, ‘per annum 
contained the fullowing woids:—' Lf l sell any house 
out of the propersy Iwill pay the entire, sale-pro- 
ceeds thereuf to the mortgagee and will not take 


credit for interest on the amount paid. in other. 


words we will not de.uct interest” : 

Heid, that there Was no express provision in the 
deed enabling # D to passa valid ttle fiee from 
the sacurity aud all thar the clause suid in terms 
was thatu KU did sellthe housa he would pay 
over the entire proceeds to the mortgages, 
it any 
with ur 1epugnant to the deed, it should be drawa 
in preference to an inference which may result in 
the destruction of the sesurity : 


Held, lurther, tnat it was impossible to say tnat. 


the words used aie sufficiently clear to justify 
the drawing olan iullereuce pruuucilve ot saeu 
Jeopardy to the security ; and nut the lesss) in view 
of the ract that no provision is made for the mort- 
gageo being informed either of au intention to sell 
or of theract of a sale having taken place. He 
might never hear of 1t, or have ihe means of hearing 
of it, writil years later when seeking to enforce his 
security, he would tiad itto be non-existent. The 
more prubable aud rasonable inference to ba drawa 
from we words used is that the mortyagur 1s to 
have power wiedeem part without reacsmin, the 
whole of the mortgaged property, a power Consistent 
with the preservation of the security over the prop- 
ery suld until the mortgagee has cuucurred in the 
sale and received the purchase money, Asa Haw V. 
Kishen Crund (1), distinguished. 


Messrs. L. DeGruyther, K. O., and J. M. 
Parika, for tne Appellant. 

Messrs. A. Mi Dunne, K. O., and J. A. 
Plowman, for tue Kespundent. 


Lord Russell of Killowen.—In this 


appeal their Lordsnips are called upon to 
construe a morigage instrument which may 
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be fairly described as a primitive piece, 
of conveyancing, the language of which: 
is-- sadly lacking in ciearness and pre-" 
cision. i 

It is dated May 15, 1919. The parcels- 
which constitute the security for the loan, 
consisted of two houses and a shop in. 
Amritsar, and two shops in the cily of | 
Lahore. The two shops in Lahore were 
subject to two mortgages in favour of one. 
Raman Mal, dated respectively, February’ 
26, 1905, and March 9, 1918, while the’ 
whole of the above-mentioned property (in-. 
eluding the two shops in Lahore) was. 
subject to a mortgage in favour of one’ 
Lala Balla Mal, dated May 5,1917. It 
was for the purpose (inter alia) of paying 
off this last mentioned murtgage ‘that a’ 
sum of Rs. 13,500 was borrowed from, 
the appellant Nathu Mal, and the ré-: 
payment thereof was secured by the deed’ 
of May 15, 1919. The security was for a, 
fixed term of two years and carried inter-: 
est at a rate equivalent to 7} per cent.. 
per annum. After the two years ‘had ex-. 
pired the rate rose to the equivalent of 
9 per cent. per annum. The security was" 
expressed to be subject to Raman Mal’s. 
mortgage of February 26, 1905, over the: 
two shops at Lahore. The mortgagors were’ 
described as being “Ram Das ‘for myself. 
and asa guardian of Kishan Dayal minor,’ 
my adopted son aged 14 years and” Bal 
Kishan.” ` a 

The deed contains (according to’ the. 
translation in the record) atthe end of, 
a lengthy clause (dealing with the ab- 
sence of any encumbrancés beyond the 
said mortgage of Kam Das, with the rights 
of the mortgagee against the mortgagors’ 
personally, and’ his tighton enforcing his: 
security to interest at 9 per cent. per an? 
num) the following words : — 4 pi 

“If I sell any house out of the property I will’ 
pay the entire sale-proceeds thereof to.the ‘mort~- 
gagee and will not take credit for: interest on; 
the amount paid. In other words we will not deduct, 
interess," . eee 

Nathu Mal daly advanced the Rs. 13,900 
and iaia Ballad Mal was duly paid of.. 
More than two years later Rum Das and 
Bal Kishan purported to sell the two shops 
in Lahore to Raman Mal for the sum of 
Rs. 13,000, and they executed in his favour 
a sale deed thereof dated October 22; 
1921. The sale deed recites Raman Mal's 
two mortgages, that a sum of Rs, 4,215 is 
due for principal and interest thereunder, 
und that no other encumbrance exists on 
the property. It further recites that the 
price of Rs. 13,0J) has been paid, as “to 
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Rs. 500 by deposit paid on September 23, 
1921, as to Rs. 4,215 by deduction for 
principal and interest due on the two 
mortgages, nd as to the balance Rs. 8,285 
in currency notes. It would appear that 
. Subsequently some Rs. 7,000 were paid to 
Nathu Mal on account of his m rigage 
debt, but it has been found as a fact 
and cannot now be disputed that Nathu 
Mal was unaware ofthe sale to Ramen Mal 
and never consented thereto. 

On July 12, 1928, Nathu Mal ‘brought 
the present suit to enforce his mortgage 
security. He joined «ss defendants tne 
mertgagors and Raman Mal. Subsequently 
on Ram Das tecoming insolvent the Official 
Receiver was added as a defendant, but 
lie did not appear. Raman Mal was joined 
as a mortgagee holding a prior mortgage on 
the two shops at Lahore. 

Atthe trial before the Senior Subordi- 
nate Judge, both Ram Das in his evidence, 
and Raman Mal ‘by his Counsel, contended 
that the sale to Raman Mal had been made 
with the express authority and consent of 
Nathu “Mal. Ram Das ‘testified that “he 
was telling me to sell'the Lahore property 
and pay him off.” The Judge disbelieved 
this story. 

In the result'the Judge made a prelimi- 
tiary decree for sale (dated December 22, 
1923), which fixed February 22, 1929, as 
the date for redemption. It declared that 
the amount due to Nathu Mal for princi- 
pal, interest and costs calculated up to 
that date was Rs. 10,¢52-14-3, and that 
such amount should carry interest at 6 
percent. per annum until realisation; 
that the amount due to Raman Mal on 
his prior mortgage was Rs. 1,900 and on 
his subsequent mortgage was Rs, 3,533-4-0 
calculated up to February 22, 1929. There 
then followed the usual provisions contained 
in a-preliminary decree, but framed so as to 
provide for the sale of the Lahore prop- 
erties only-in the event of the proceeds cf 
sale of the Amritsar properties proving 
insufficient to answer the claims of Nathu 
Mal, and so ‘as to preserve the priority of 
Raman Mal’s prior mortgage. No redemp- 
tion having taken place on or before the 
appointed day, a final decree fur sale was 
passed on February 28, 1929. 

In calculating the sum of Rs. 10,852-14-3 
the Judge had miade a deduction from the 
principal moneys alleged to be secured 
and had calculated interest only at 6 per 
cent. per annum. — 

Raman Mal appealed (No. 809 of 1929) 
from the preliminary decree, and asked 
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by bis memorandum of appeal to have a 
declaration added to the decree that he 
had a prirr charge cn the Lahore property 
to the extent of the money received by 
Nathu Mal out of the proceeds of the sale 
to Raman Mal, and the amount spent by 
Raman Mal on repairs and improvements 


` to the property. He also appealed (No. 1024 


of 1929) in similar terms from the final 
decree. 

Nathu Mal appealed from both decrees, 
on two points, viz. (1) the reduction made 
by the Judge in the amount of principal 
secured by his mor.gage and (2) the fixing 
of the rate of interest at 6 per cent. and 
not at 9 percent. per annum. 

The morigagor Bal Kishan appealed on 
the ground that Nathu Mal’s mortgage was 
not binding upon him, 

The appeal of Bal Kishan was dismissed 
with costs, and no question now arises in 
respect of it. | 

The appeals of Nathu Mal failed except 
to the extent that the High Oourt decided 
that in respect of the period from the 
expiration of the first two years of the 
currency of the mortgage to the date fixed 
for redemption, interest should be calculat- 


ed at 9 per cent. per annum, and the 


-amount found due on the said date -was 


. 


increased to Rs. 11,447-5-9 accordingly. 
These matters are not now in dispute and 
disappear from the case. 

The appeals of Raman Mal succeeded 
upon a point which apperently had not 
been argued or suggesied before the Sub- 
ordinate Judge, and which does not appear 
in Raman Mal’s grounds of appeal, viz. 
that upon the.true construction of Nathu 
Mal's` mortgage deed, there was conferred 
upon the mortgagors or upon Ram ‘Das 
a power which enabled them or him at 
any time to sell end transfer any-p -rt of 
the mortgaged property freed from ihe 
mortgage security, without either knowledge 
or consent on the part of the owner of 
the security. 

Sucha power, if conferred, is certainly 
a remarkable provision to find a place in 
a mortgage, for it would appear to be of 
a nature inconsistent with and indeed re- 
pugnant to the essential object of the 
deed which contains it. The essence of a 
transaction by way of loan on security, is 
that the lender, unwilling to rely solely 
on the personal liability of the borrower, 
requires in addition to be given a right 
in rem and to insert in the same docu- 
ment -a provision by which the borrower 
bestows the required right ‘in rem, an 
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a provision enabling the borrower to destroy 
it forthwith, is a proceeding dificult. to 
contemplate as probable. To reach the 
conclusion that such is the intention and 
operation of a mortgage security, their 
Lordships would require to be confronted 
with language admitting of nə possible 
doubt as to its meaning. 

The Judges of the High Court have 
held that the words quoted earlier in this 
judgment are an éxpress provision enabling 
Ram Das to pass a valid title free from 
the security, and that his failure’ to pay 
the whole purchase money to Nathu Mal 
18 no concern of Raman Mal. But there 
is in fact no such express provision in 
the deed; all that the clause says in terms 
is that if Ram Das does sell a house 
ha will pay over the entire proceeds to 
the mortgagee. Any further operation of 
the clause can only be extracted by in- 
ference. If any other inference is possible 
not inconsistent with or repugnant to the 
deed, it should be drawn in preference to 
an inference which may result in the des- 
truction of the security. 

In their Lordships’ opinion it is impossible 
to say that the words used are sufficiently 
clear to justify the drawing of an inference 
productive of such jeopardy to the security; 
and not the less so in view of the fact 
that no provision is made for the mortgagee 
being informed either of an intention to 
sell or of the fact of a sale having taken 
place. He might never hear of it, or 
have the means of hearing of it, until years 
later when seeking to enforce his security, 
he would find it to be non-existent. 

If it be desired to confer so drastic a 
power upon a mortgagor in the future, 
it will be necessary for those who frame 
the security to make express provision for 
that purpose in language free from all 
doubt or ambiguity. 

As was pointed out by the Subordinate 
Judge. a mortgagor is not entitled, unless 
authorised by the mortgage deed, to redeem 
the mortgaged property piecemeal. It ap- 
pears to their Lordships that the more 
probable and reasonable inference to be 
drawn from the words used, is that the 
mortgagor is to have power to redeem 
part without redeeming the whole of the 
mortgaged property, a power consistent 
with the preservation of the security over 
the property sold until the mortgagee has 
concurred in the sale and received the 
purchase money. 

The Judges of the High Court relied 
upon the decision. in the case of Asa Ram 
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v. Kishan Chand (1) in support of their 
view. Their Lordships find it difficult to 
understand that decision upon the relevant 
point, for it would appear from the mort- 
gage deed (cl. 12) that there could be 
no release of property from the security 
until the mortgagee had received the pur- 
chase money and released the property 
sold. It is reasonably clear that in that 
case the provision enabling the mortgagor 
to sell, was merely a provision enabling 
him to redeem piecemeal, and not a pro- 
vision enabling him to deprive the mort- 
gagee of his security by means ofasale 
made by the mortgagor without the consent 
and concurrence of the mortgagee. ` 

One other point must be mentioned. It 
was suggested on behalf of the appellant 
that the clause in question could have no 
reference to the Lahore shops because it 
referred to a house, and not to a shop. 
This narrow construction does not commend 
itself to their Lordships. 

It follows from what has been said that 
this appeal should. succeed, and accordingly ° 
a fresh date for redemption must be fixed 
[see Jagannath Prosad Singh Chowdhury v. 
Surajmal Jalal (2) and Satindra Nath 
Choudhury v. Jatindra Nath Choudhury 
(3)]. Their Lordships think that in. the 
circumstances a date (hereinafter referred 
toas the new date for redemption) being 
two calendar months after receipt by the 
High Court of His Majesty’s Order in 
Council will be a suitable date. The decree 
of the High Court must be discharged as 
also the final decree of February - 25, 
1929. The decree of the Subordinate Judge 
of December 22, 1928, will be restored, 
but with the following variations: —(I) The 
new date for redemption must be substitut- . 
ed throughout the said decree for Feb- 
ruary 22, 1929, and (2) the amount 
due to Nathu Mal for principal, interest 
and costs up to the new date for redemption 
must be calculated upon the footing of 
Rs 11,447-5-9 having been due. on 
February 22, 1929, and interest being 
chargeable ‘up to the new date for re- 
demption at the rate of 9 per cent. per 

(O ATR 1930 Lah. 386; 120 ind. Cas. 166; Ind. 
Rul (1930) Lah 6. 

2) 51 TA 1; 99 Ind. Oas. 686,.A IR 1927 PO 1; 
9A LJ 234 OWN 16; 310 W N 390; 52 ME 
J 373: 388ML £738; 8PL 1173: 45 OC LJ 279; 
54 C 161 29 Bom. L R 759: 951 W 685 (P 0). 

(3) 621 A 285; 157 Ind. Cas. 419; 8RP O27; 
1935 O L R 505; 1935A L R 861; 1 B R 822; 
(1935) O W N 952: A IR 1935P C 165; 390 W N 
1191: (1935) A L J:1005; 12 LW 474, 69 MLJ 503; 
(1935) M W N 1145; 37 Bom. L R 833; 16 P LT 739; ` 
63 O1CP C). g 
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annum, and the amount so due must be 
substituted throughout the said decree for 
the sum of Rs. 10,852- 14-3. 

Their Lordships will humbly advise His 
Majesty accordingly. As regards costs, the 
respondent Raman Mal must pay the appel- 
Jant's costs of this appeal and also his 
costs of Raman Mal’s appeals Nos. 809 and 
1024, and must. re-pay such costs of those 
appeals as have already been paid to him 
by the appellant. 

NG i Order accordingly. 
_ Solicitors for 
T. L. Wilson & Co. 
~ Solicitors for the Respondents.—Messrs. 
Saunders Sobell & Co. 


the Appellant.—Messrs. 


; PRIVY COUNCIL 
Appeal from the Court of the Honourable 
. the Resident at Hyderabad, Deccan. 
February 28, 1937 
Lorp THANKERTON, LORD NORMAND AND 
f Str SHADI LAL 
FAKIRA AND OTHERS— APPELLANTS 

pais . versus 

11 >. EMPEROR—RssronpenT 

| -Criminal Procedure Code (Act V of 1898), ss. 9 
~.(3), 268, 288, 377— Additional Sessions Judge ap- 
- pointed by Resident—Whether can exercise discre- 
y 268—Deposition before committing 
Court admitted under s. 288—Evidentiary value of— 
} appeal—Inter- 
-ference—Death sentence—Confirmation of—Proce- 
:dure—Non-compliance with s, 311— Effect. 

-. Held, that the Additional Sessions Judge appoint- 
‘ed by the Resident under s. 9 (3), Criminal Proce- 
‘dure Code, was entitled to exercise his discretion 
ander s, 268, Oriminal Procedure Code, and try 
-cases without jury or aid of assessors. 

. When the deposition of a witness before the 
Committing Magistrate is admitted as evidence at 
‘the trial, under s, 288, Criminal Procedure Code, 
it is wrong tosay that itzan only be used for the 
Purpose of cross-examination within the provisions 
of a, 155, Evidence Act, in view of the express pro- 
.vision of 8. 288 of the Code that itis to betreated 
as evidence in the case for 


former T nd the case proved 
agaigst the appellants, their Lordships will decline 
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Where in the case of a death sentence, the order 
of confirmation is only made, passed and signed by - 
one ofthe two Judges of the Court of the Resident, 
tha peremptory provisions of s. 377, Criminal Pro- 
cedure Code, are not complied with, and the sen- 
tence will be submitted tothe Court of the Resi- 
dent, who will require to dispose of the same under 
ss. 375 to 379 of the Criminal Procedure Code, and 
who should take into account, when considering their 
action under the alternative powers of s. 376, their 
Lordships’ views cnthe other contentions in the 
appeal and the commutation of sentence already 
made by the Resident. 


Mr. P.V. Subba Rao, for the Appellants. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, f r the Respondent. 

Lord Thankerton.—This is an appeal 
by special leave from a judgment and 
order of the Court of the Resident at 
Hyderabad, dated January 17, 1936, which 
affirmed the convictions and sentences 
passed upon the appellants by the Ad- 
ditional Sessions Judge of Secunderabad 
by his judgment, dated November 28, 1935. 

The appellants and another were tried by 
Additional Sessions Judge sitting 
without jury or aid of assessors. The 
learned Judge convicted the appellant 
Fakira of offences punishable under ss. 148 
and 302 of the Indian Penal Code, and 
sentenced him to two years’ rigorous im- 
prisonment under s. 148 and to death under 
s. 302. The appellant Shankar was con- 
victed under s. 148, and was sentenced to 
two and a half years’ rigorous imprisonment 


“and to pay a fine of Rs. 200 and in default, to 


suffer four month’s rigorous imprisonment. 
The appellant Kunnay Lingayya was con- 
victed under s. 147, and was sentenced 
to 18 months’ rig rous imprisonment and to 
pay 2 fineof Rs. 200 and in default to 
suffer four months rigorous imprisonment. 
The appellant Narahari was convicted 
under s. 148, and was sentenced to two years’ 
rigorous imprisonment and to pay a fine of 
Rs. 100 and in default, to suffer rigorous 
imprisonment for two months. 

From these convictions the appellants 
appealed to the Court of the Resident at 
Hyderabad and the case was also referred 
by the Additional Sessi-ns Judge under 
s. 374 of the Code of Criminal Procedure, 
for the confirmation of the death sentence 
passed on Fakira. The appeal was heard 
by the Additional Judge of the Court of the 
Resident, who, on January 17, 1936, dismiss- 
ed.the appeals and affirmed the sentences, 
and passed a separate order affirming the 
sentence of death on the appellant Fakira. 

On February 1, 1936,0n an appeal for 
mercy by the appellant Fakira, the Resi 
dent ët Hyderabad, under s. 401 of the 
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santenze of death to one of 10 years’ rigo- 
rous imprisonment. 

_ _ Three contentions were submitted by 
Counsel for the appellants, one of which 
applied only tothe case of the appellant 
Fakira. 

The occurrence which gave riseto the 
prosecution out of which this appeal arises 
took place in Secunderabad within the 
Administered Areas in the 
State. By Notification No. 260-1, dated 
April 24, 1929, in exsrcise of powers con- 
ferred¿by the Indian (Foreign Jurisdiction) 
Order in Council, 1902, the Governor-Ge- 
neral applied inter alia the Indian Penal 
Code andthe Indian Code of Criminal 
Procedure to these Administered Areas, 
-with certain modificatiors, which included 
a provision that references to the Local 
Government should be read as referring to 
the Resident at Hyderabad and references 
to the High Court should be read as refer- 
Ting tothe Court of the Resident at Hyder- 
abad. Further, s. 268 of the Criminal Pro- 
cedure Code, which provides that all trials 
before a Court of Session shall be either 
by jury or with the aid of assessors, was 
applied subject to the modification that 
“trial before a Oourt of Session may, in 
the discretion of the Sessions Judge, be 
without jury or aid of assessors.’ 

The Court of the Resident at Hyderabad 
consists of the Resident and an Additional 
Judge. The Cantonment of Secunderabad 
is a Sessions Division, the Court of Session 

- consisting of aSessions Judge and an 
Additional Sessions Judge. 

In the first place, the appellants main- 
tain thatthe discretionary power of dis- 
pensing with a jury and aid of assessors 
is conferred only upon the Sessions Judge 
and not upon an Additional Sessions Judge 
-and sought to support the contention by 
referenre to a number of sections of the 
Criminal Procedure Code. The Resident 
has the p wer under s. 9 (3) to appoint Ad- 
ditional Sessions Judges and Assistant 
essions Judges to exercise jurisdiction in 
one or more Courts of Session. This 
clearly means the exercise of jurisdiction 
as a Sessions Judge, andthe later provi- 
sions asto the arrangement of business 
and as tothe casesto be tried by them 
(ss. 17 (3) and (4), and 31 (2)) do not affect 
their jurisdiction as a Sessions Judge in 
any case allotted or “made over to them. 
Section 31 (3) does contain an express 
limitation of the power of an Assistant 
Sessions Judge in the matter of sentences. 
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The provisions as to appeal in ss. 408, 
409 and 410 do not affect the question 
of jurisdiction st the trial, and s. 438, as to 
powers in cases of reference or revision of 
decisions of a lower Court is equally irrele- 
vant. Their Lordships are of opinion that 
the Additional Sessions Judge was entitled 
to exercise his discretion under s. 268 of the 
Criminal Procedure Code. 

In the second place, the appellants sub- 
mitted that the Additional Judge of the 
Court of the Resident, on the appeal, had er- 
red in founding his conclusions onthe view ` 
that the evidence of an eye-witness, Vaganta 
Rav, was corroborated in certain particu- 
lars.by the evidence of a witness, Srinivasa 
Rao, and that this error vitiated his judg- 
ment. 

During the night of August 24, 1935, a 
Hindu-Muhammadan riot took ‘place at 
Secunderabad, during which a Muhamma- 
dan, Muhammad Ismail, was killed. The 
ease for the prosecution was that when the 
deceased was proceeding on the bicycle to- - 
wards his homeon that evening and was 
passing the house of the appellant Kunnay 
Lingayya he was attacked by the appellant 
Shankar with a lathi, whereupon. he fell off 
his bicycle and getting up ran towards the 
east, whereupon he wassurrounded by about 
15 persons, including the appellants and 
struck twice on the head by the appellant 
Fakira witha lathi. The result was that, 
he fell back unconscious and never re- 
gained consciousness, but died about 12 
hours after the attack. 

The witness Vasanta gave evilen33 
which, if believed, justified tha coaviction, 
of all tho appellants. His credibility was 
attacked and was -discussed by the trial 
Judge who nevertheless accepted his story 
as true in essential particulars. The trial 
Juige also took into acvount the evidence 
of the witness Sriniv.1s1; the learned Judge 
says :— 

ahs prinzipal feature of the evidence of Srini- 
vagy in this Court is that wh2reas ha has toa obn- 
silerable extent giver the sama evidenca as in the 
Committing Magistrate's Court until the stage when 
accused No. 2(Shankar) strack the Muihammadan 
eyming on the cycle, he has declined tə depose 
that accused No 2 struck the Muhammadan with a 


lathi on his back,as a result of which the Mu- 
hammadan fell off the cycle, Whereupon the Muham- 


. madan left his cycle ani ran in the direction from 


which he had coms and the Hindus ran after him 
and surrounded him and that while accused No. 2 
stood where be wag and struck the cycle with a lathi 
he saw the Muhammadan surrounded near the toddy 
shop and being beaten after which he was frighten- 


- ed and went away; and on theother hand he has 


deposed as follows ; ‘A Muhammadan boy was coming 
on a cycle. The 50 psrsons that were there all of 
them surrounded him, I got afraid ` and I went 


792 


away. I do not know anything more, it was dark 
and as there were about 5C people, I was not able 
to make out any.’ The principal result of his evi- 
dence is that he doesnot implicate accused No. 2 
at all which he had previously done and that he 
does not say that the Muhammadan was beaten after 
being surrounded.” 


The trial Judge had taken the view 
that this witness had obviously been tam- 
pered with, and, in exercise of the discre- 
tion conferred upon him by s. 288 of the 
Criminal Procedure Uode, had admitted 
his deposition before the Committing 
Magistrate as evidence. 


The appellants did not suggest that ‘the 
trial. Judge had made any such error as to 
the evidence of this witness as they impute 
to the Additional Judge of the Court of the 
Resident. The only objection taken by 
them was to maintain that the deposition, 
when admitted. under s. 288, could only be 
used for the purpose of cross-examination 
within the provisions of s. 155-of the Indian 
Evidence Act. But this contention is clear- 

. ly untenable in view of the express provi- 
sion ofs. 2&8 of the Code that it is to be 
treated as evidence in the case forall pur- 
poses ; the words “subject to the provisions 
of the Indian Evidence Act, 1872” cannot 
be read so as to limit the purposes for which 
it may be used. < 


This Board, as has been so often said, 


does. not act as a Court of review of the 
- decisions of a Court of Criminal Appeal, 
unless it can be shown thatthe error has 
led to injustice ofa grave character. In 
the present case, their Lordships find no 
room for sugges:ion of any such injustice. 
As already stated, the appellants, apart 
from the untenable contention as to the use 
of the deposition of Srinivasa, made no 
suggestion of error on the partof the trial 
Judge, and their Lordships are satisfied that 
the trial Judge, in the view that hetook of the 
credibility of Vasanta, whomhe heard and 
_ saw, along with the evidence and. deposi- 
. tion of Srinivasa, was entitled to find the 
case proved against the appellants. Their 
Lordships, therefore, declined to examine 
the suggestion of erroron the part of the 
Additional Judge of the Court of the Resi- 
beg Accordingly ihis ground of appeal 
ails. 

There remains the third ground of appea 
which affects only the appellant tobi 
Sections 374 and 377 of the Criminal Proce- 


dure Code as modified provide as follows :-— < 


“374, When the Court of Session passes sent 
of death, the proceedings shall be submitted to 
the Court of the Resident at Hyderabad and the 
sentence shall not be executed unless it is confirmed 
by the Court of the Resident at Hyderabad. 
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“377, In every case so submitted, the confirma- , 
tion of the sentence or order passed by the Court of - 
the Resident at Hyderabad shall, when such Court , 
consists of two or more Judges, be made, passed % 
and signed by at least two of them.” 

The new sentence or order referred to in 
s. 377, refers to the powers of variation of 
the sentence, elc., conferred by s. 376. 

It is plain, as the Court of the Resident 
consists of two Judges, and the ordei of con- 
firmation was only made, passed und signed 
by one of them, that the perempiory pro- 
visions of 3. 377, have not been complied 
with, and Counsel for the respondent felt, 
unable to resist this conclusion. It follows 
that the sentence cf death passed by the 
Court of Session on the appellant Fakira 
not been validly confirmed, and 
that it remains submitted to the Court 
of the Resident. who will require to dis- 
pose of the samè under ss. 375 to 379 
of the Criminal Procedure Ocde, and 
who should takeinto account, when consi- . 
dering their action under the alternative 
powers of s. 376, their Lordships’ views on 
the other contentions in this appeal and 
the commutation of sentence made by the 
Resident in February, 1936. 

Their Lordships will accordingly humbly 


. advise His Majesty that the appeals of the 


appellant Shankar, Kunnay Lingayya and 
Narahari should be dismissed and that the 
judgment and order of the Court of the Resi- 
dent,sofar as applicable to these appellants, 
should be affirmed ; that the appeal of the 
appellant Fakira should be allowed, and 
the judgment and order of the Cvurt of the 
Resident, so far as applicable to this ap- 
pellant, should beset aside ard the case 
should be sent back to the Court of the 
Resident inorder that the sentence of 
death on the said appellant submitted to 
them for confirmation by the Sessions Court 
of Secunderabad may be disposed of by 
them in terms of ss. 375 to 379 of the Ori- 
minal Procedure Code. 


N. Order accordingly. 


Solicitors for the Appellants:—Mr. G. K. 
Kannepalli. 

Solicitors for the Respondeut:—The Soli- 
citur, India Offic:. 
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PRIVY.COUNGIL 
Appeal from the Nagpur Judicial Gommis- 
sioner's Court - 
February 19, 1937 
Lorp RUSSELL or KILLOWEN, Lop 
MACMILLAN AND SiR Joan WALLIS 
Tun COMMISSIONER or INCOME TAX, 
UNITED Anp CENTRAL PROVINCES — 
APPELLANT 
VETSUS 
- BADRIDAS RAMRAI Saor, AKOLA, 
Owner LAXMINARAYAN BADRIDAS ` 


SHRAWAGI or AKOLA—ResponpEent 

Income Tag Act (XI of 1922), ss 27, 23, 22— 
Assessment under s 27-~—When to be made—Decision, 
when can be revised or reviewed—Assessment under 
s. 23 (4), without local enquiry —Effect—Adjourn- 
ment granted ance—Subsequent adjournment refused 
~-Whether constitutes wrongful exercise of discre- 
tion—Question of fact—Whether can be turned to 
question of law by asking if as a matter of law 
officer came to correct concluston upon a matter of 


‘act. 

Under s. 27, Income Tax Act, the officer is to 
make an assessment to the best of hie judgment 
against a person who is in default as regards sup- 
plying information. He must not act: dishonestly, 
or vindictively or capriciously because he must 
exercise judgment in the matter, He must make 
what he honestly believes to be a fair estimate of 
the proper figure of assessment, and for this pur- 
pose he must beable to take into consideration 
local knowledge and repute in regard to the assessee's 
circumstances, and his own knowledge of previous 
returns by and assessments of the assessee, and all 
other matters which he thinks will assist him in 
arriving at a fair and proper estimate: and though 
there must necessarily be guess-work in the matter, 
it must bs honest guess-work. In that sense too the 
assessment must be to someextent arbitrary. The 
section places the officer inthe position of a person 
whose decision as to amount is final and subject to 
no appeal; but whose decision, if it can be shown 
to have been arrived at without an honest exercise 
of judgment, may be revised or reviewed by the 
Commissioner under the powers conferred upon that 
official by s. 33. The language of the Act does not 
justify the laying down ofrules imposing upon the 
officer the duty of (i) conducting some kind of local 
inquiry before making the assessment under s. 23 
(4) and (ii) recording a note of the details and 
results of such inquiry. 

There is no justification for holding that an 
assessment made by an cficer under s, 23 (4) with- 
out conducting a local inquiry and without record- 
ing the details and results ofthat inquiry cannot 
have been made to the best of his judgment with- 
in the meaning of the section. Krishna Kumar v. 
Commissioner of Income Tax (1), explained, Abdul 
Bari Chowdury v. Commissioner of Income Taz (2) 
approved. 


Under s. 23 (4) the fact of failure to comply with 
the notice under s. 22 (4) makes itcompulsory on 
the officer tomake an assessment; and under s, 27 
unless the officer is satisfied that the assessee had 
not areasonable opportunity to comply or was pre- 
vented by sufficient cause from complying with that 
notice, the assessment must stand. That he had 
sufficient cause for not complying with another 
notice is irrelevant There is no rule by which 
the officer is bound or ought to announce before- 
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hand how he proposes to deal with’an application 
for an adjournment. Where the assesses has already 
obtained one adjournment itis his duty if he desir- 
ed a further adjournment, to apply ata date suff- 
ciently early to enable him,-in -the case of a 
refusal, to be prepared to proceed on the appointed 
day. The case is not one of exercising a discretion 
and the fact that the officer proceeded to assess- 
ment “ tothe best of his judgment” will not con- 
stitute a wrongful exercise of a judicial discretion on 
the ground that (1) no previous intimation hed 
been given of the intention of the officer to refuse 
afurther adjournment; and (2) that the assessee had 
shown sufficient cause for not complying with the 
notice under s. 23 (2). 

It is not possible to turn a mere question of fact 
into a question of law by asking whether as a 
matter of law the officer came to a correct conclusion 
upon a matter of fact. [p. 797, col. 1.] 


Mr. Wallach, for the Appellant. 


Lord Russell of Killowen —In this case 
the Commissioner of Income Tax for the 
United and Central Provinces appeals from 


“a judgment of the Court of the. Judicial 


Commissioner, Central Provinces, on a re- 
ference under s. 66 (2) of the Indian sIncome 
Tax Act (XI of 1922). The respondent tax- 
payer did not appear on the hearing of the 
appeal. 

The case relates to an assessment made 
by the Income-tax Officer under s. 23 (4) of 


the Act, subsequently 10 an alleged failure 


by the taxpayer to comply with all the terms 
of a notice issued under s. 22 (4) of the 
It will be convenient before stating 
the facts of the case to set out the provisions 
ofthe Act (as amended by the Indian In- 
come Tax (Amendment) Act, 193), and the 
Indian Income-tax (Second Amendment) 
Act, 1930, which are relevant, and under 
which the. various steps in the case, leading 


up-to the reference, were taken. They are 
the following :— 

99 Jaa oss ; 

(2) Inthe case of any person other than a com- 


pany whose total income is, in the Income-tax Officer’s 
opinion, of such an amount as to render such person 
liable to income-tax, the Income-tax Officer shall 
serve a notice upon him requiring him to furnish, 
within such period, not being less than thirty days 
as may be specified -in the notics, a return in the 
prescribed form and verified in the prescribed 
manner setting forth (along with such other parti- 
culars as may be provided for in the notice) his total 
income during the previous year. `: 

“(3) If any person has not furnished a return with- 
in the time allowed by or ander sub-s. {1> or sub-s. (2), 
or having furnished a return under either of those sub- 
sections, discovers any omission or wrong statement 
therein, he may furnish a return or a revised’ return, 


-as the case may be, at any time before the assessment 


is made, and any return so made shall be deemed to 
be a return made, in due time under this section. 

“ (4) The Income-tax Officer may-serve onthe prin- 
cipal officer of any company or on any person upon 
whom a notice has been served under sub-s, (2) a 
notice requiring him, on a date to be therein specified 
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sto produce, or cause to be produced, such accounts 
or documents as the Income-tax Officer may require: 
“Provided that the Income-tax Officer shall not 
require the production of any accounts relating to a 
period more than three years prior to the previous 


ear. 

he 23.—(1) If the Income-tax Officer is satisfied that 
a return made under s. 22 is correct and complete, he 
shall assess the total income of the -asseysee, and shall 
determine the sum payable by him on the basis of 
such return. 


“ (2) Ifthe Income-tax Officer has reason to believe 
that a return made under s. 22 is incorrect or incom- 
plete, he shall serve on the person who made the 
return a notice requiring him, on a date to be therein 
specified, either to attend at the Income-tax Officer's 
office or to produce, or cause to be there produced, any 
evidence on which such person may rely in support of 
the return. 


* (3) On the day specified in the notice issued 
under sub-s. (2), or as soon afterwards as may be, the 
Income-tax Officer, after hearing such evidence as 
such person may produce and such other evidence as the 
Income-tax Officer may require, on-specified points, 
shall, by an order in writing, assess the total income 
of the assessee, and determine the sum payable by him 
on the basis of such assessment. 


“ (4) If the principal officer of any company or any 
other person fails to make a return under sub-s (1) 
‘or sub-3. (2) of s. 22, as the case may be, or fails to 
comply with all the terms of a notice issued under 
sub-s. 4 of the same section or, having made a return, 
fails to comply with all the terms of a notice issued 
under sub-s. (2) of this section, the Income-tax Officer 
shall make the assessment to the best of his judg- 
ment and, in the case of a registered firm, may cancel 
i's registration : 

“Provided 

“97, Where an assesses or, in the case of a com- 
pany, the principal officer thereof, within one month 
from the service of a notice of demand issued as 
hereinafter provided, satisfied the Income-tax Officer 
that he was prevented by sufficient cause from making 
the return required by s. 22, or that he did not receive 
the notice issued under sub-s, (4) of s. 22, or sub-s. (2) 
of s, 23, or that he had not a reasonable opportunity 
to comply, or was prevented by sufficient cause from 
complying, with the terms of the last-mentioned 
notices, the Income-tax Officer shall cancel the assess- 
ment and proceed to make a fresh assessment in 
accordance with the provisions of s. 23. 


“ 3), — 1) Any assessee objecting to the amount or 
rate at which he is assessed under s. 23 ors. 27, or 
denying his liability to be assessed under this Act, 
or objecting toa refusal of an Income-tax Officer to 
make a fresh assessment under s. 27, or to any order 
against him under sub-s. (2) of s.25 or s. 25-A or 
s. 28, made by an Income-tax Officer, may appeal to 
the Assistant Commissioner against the assessment 
or against such refusal or order: 

“Provided that no appeal shall lie in res- 
pect of an assessment made under sub-s, (4) of 
s. 23, or under that sub-section read with s, 27. 


“ 31.—(1 ia: 

“ (2) The Assistant Commissioner may, before 
disposing of any appeal, make such further in- 
quiry as he thinks ft, or cause further inquiry 
to be made by the Income-tax Officer. 

“(3)In disposing ofan appeal the Assistant 

_ Commissioner may, inthe case of an order of 
assessment,— 
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(a) confirm, reduce, enhance or annul the’ 
assessment, or 
“(b) set aside the assessment and direct‘ 
the Income-tax Officer to make a fresh as- 
sessment after meking such further inquiry 
asthe Income-tax Officer thinks fit or the 

Assistant Commissioner may direct, and the 

Income-tax Officer shall thereupon proceed to 

p such fresh assessment...... 

"CV. cee 
“Ad cases 

“ Provided... 

“33.—‘1) The Commissioner may of his own 
motion call for the record of any proceeding 
under this Act which has been taken by any 
authority subordinate to him or by himself 
when exercising the power of an Assistant 
Commissioner under sub-s. (4) of s. 5. 

“ (2) Onrecepit of the record, the Commis- 
sioner may make such enquiry or cause such 
enquiry to be made, and, subject to the provi- 
sions of this Act, may pass such orders thereon 
as he thinks fit: 

“Provided that he shall not pass any order 
prejudicial tọ an assessee without hearing him 
or giying him a reasonable opportunity of 
being heard.” 


The respondent having been served on 
April 29, 1931, with a notice under s. 22 
(2), furnished a return, dated July 27, 1931, 
which consisted ofa printed return form, 
and contained but two statements only, 
viz., (a) opposite the paragraph relating to 
business the words and figures “Rs. 1,700. 
Approximate amount of loss” and (b) in 
the place where should appear the total 
amount of pfofit and gains or income, the 
same words and figures. 


A return in such a form was obviously 
unsatisfactory and incomplete. The officer 
thereupon served upon the respondent on 
September 8,1931, a combined notice re- 
quiring the respondent (under s. 22 (4) to 
“produce or cause tobe produced at my 
office” his accounts for three years and 
funder s. 23 (2) ) either to attend or to 
produce or cause to be produced any evi- 
dence on which he might rely in support 
of his return. The date specified was 
September 14, 1931. On September 
12, 1931, he applied for and obtained an 
adjournment until October 19, 1931, for 
which date a fresh combined notice was 
issued and served on September 23, 1931. 

On October 19, 1931, the respondent ap- 
plied in writing fora further adjournment 
alleging that he had been ill for the last 
month and could do no work; and that his 
agent, who had been away, had returned. 
With this application he seems to have 
sent a medical certiticate, which, however, 
merely stated that the respondent “was 
suffering from influenza some fifteen days 


ago,” that he had gone very weak since 
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‘that time and that he was still weak and 
suffering from a cough. 

Their Lordships are not surprised that 
the officer was unable to accept such a 
certificate, and refused to grant any fur- 
ther adjournment. ‘There would appear to 
be ample ground for his view that the 
application, backed by sucha certificate, 
was merely a device to obtain a postpone- 
ment. No accounts were produced or 
caused tobe produced by the respondent, 
and the officer proceeded as enjoined to 
do by s. 23 (4) to make the assessment to 
the best of his judgment. No accounts 
being available he took into consideration 
the local repute that the respondent’s 
money-lending business was extensive, and 
included the purchasing of debts at large 
profit to himself, and that he was easily 
the richest man in the District. Further, 
as statedin the assessment note, “local 
inquiries” had shown that his fluid resour- 
ces amounted to ten lacs. Tne officer es- 
Tete the respondent's income at one 
ac. 5 

From an assessment made under s. 23 (4) 
there is no appeal; .but the assessee may 
endeavour to satisfy the officer as to the 
relevant question of fact specified in 
s. 27, and if he succeeds, the officer must 
cancel the assessment and make a fresh as- 
sessment in accordance with the provisions 
ofs. 23. The respondent applied for can- 
Cellation under s. 23. His application was 
heard (with witnesses) in December 1931, 
by the Income-tax Officer then in office. 
He refused the application. The only 
excuse alleged by tne respondent for his 
failure to comply with the notice relating 
to the production of accounts was that he 
could not attend to produce them in per- 
son. Ashe could have caused them to be 
produced by sending them by messenger, 
he faild to satisf; the officer as required 
by s. 27. 

From this refusal the respondent (as en- 
titled under s. 30) appealed to the As- 
sistant Commissioner. His appeal was 
heard on February 27, 1932, and was re- 
jected on the ground that he had not been 
able te show that he had sufficient cause 
for withholding the accounts on October 
19, 1931. The assessment was accordingly 
confirmed by order made under s. 31. : 

Down lo this paint in the history of this 
matter it appears to their Lordships that 
the provisions of the Act had been strictly 
complied with by the income-tax officials. 
Nofurther appeal lay open to the respon- 

dent, but if was no doubt open to the 
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Commissioner to exercise the powers of 
revision or review contained in s. 33. 

The respondent, however, applied to the 
Commissioner for a reference under s. 66 
(2) of the Act. The relevant provision of 
that sub section runs thus:— |, 

“Within sixty days of the date on which he is 
served with notice of an order unders. 31.......the 


assessee ........ MAF .... require the Commissioner to 
refer to the High Court any question of law arising 
out of such order ........ and the Commissioner shall 


ns draw up a statement of the case and refer it 
with his own opinion thereon to the High Court.” 

The Commissioner, however, may ‘sub- 
section 3) refuse to state the case on the 
ground that no question of law arises 

The respondent asked to have referred 
seven alleged points of law. They were 
formulated thus;— f 

“(i) Whether the Income-tax Officer was justified 
in assuming jurisdiction to proceed under s. 23 (4) 
ofthe Income Tax Act and making ex parte assess- 
ment in this case when thereis no legal evidence to 
show that the assessee deliberately derived non- 
compliance or failed to comply with the notice 
issued under s. 22 (4) of the Income Tax Act.. 

alk Whether the circumstances alleged and proved 
by the assessee could not, in law, be deemed to be 
‘sufficient cause’ under s. 27 of the Income Tax 
Act. 

(tit) In view of the wording of the notice . under 
8, 22 (a)* of the Act and the undisputed fact that 
the assessee was too ill to attend the Court and the 
further admitted fact that the Income-tax Officer did 
not pass or communicate to the assessee’s servant 
orto the assessee any order for immediate production 
of account books orany other fair order, could not 
the assesses under law claim cancellation of the ex 
porte assessment order, dated October 15, 1931. 

(iv) Whether procedure adopted by the Income-tax 
Officer in causing notices to be served under ss. 23 
(2) and 22 (4) of the Income Tax Act was legal and 
proper and whether the Income-tax Officer could, 
under the circumstances, proceed under s. 23 (4) and 
make ex parte assessment, 

(v) Is there evidence to substantiate the Income- 
tax Officer's reasoning inthelast paragraph of the 
order saying that legal enquiries prove that the 
assessee made in the account year taxable incume of 
a lakh of rupees. ; 

(vi) Is not the judgment of the Income Tas Officer 
vitiated by imaginary assumptions or irregular 
enquiriesand hearsay evidence which the assessee 
has no chance to meet and which are not borne out by 
his account books which the Income-tax Officer could 
have called for. 

(vii) Ie the order of assessment passed by the 
Income-tax Officer tothe best of his Judgment in 
view of the arbitrary reasons he has given and 
despite the notorious trade depression and financial 
strain all along.” : : 

The Commissioner in the case which he 
stated, stated his opinion upon the seven 
points as follows:—As to fi) the assessee 
on the evidence could have sent the ac- 
counts even if (which the medicial evidence 
did not establish) he could not bring them 
himself. He had not, therefore, complied 








EE) 
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with the terms of the notice under s. 22 
(1); and the point shouid be answered 
against the assessee. As to (iz) the question 
was one of face and not of law, and could 
net be referred to the High Court. As 
to (iii) the reference to s 22 (a) was 
admitted to be intended asa reference to 
s. 22 (4), and as the accounts could have 
been produced by someone on the assessee’s 
behalf, that point should be answered 
against the respondent. As to (iv) if it 
meant that because a notice was served 
under s. 23 (2) a notice under s. 22 (4) 
was il'egal, and that non-compliance with 
an illegal notice would not authorise an 
assessment under s. 23 (4), the point was 
covered by a recent decision by the Full 
Bench of the Lahore High Court which was 
adverse to the respondent's contention. As 
to (v) no evidence was necessary. The 
officer had merely to estimate as best he 
might the income for purposes of assess- 
ment. If any reasons were given, as in 
the piesent case, it was merely to show 
thal the estimate was not arbitrary. As 
to (vi) and (vii) in view of his opinion 
as to (v) there was no occasion to answer 
these. 

The reference was heard in the Court 
of the Judicial Commissioner, Central Pro- 
vinces (which was a High Court for the 
purposes of s. 66) by a Judicial Com- 
missioner and an Assistant Judicial Com- 
missioner. They held, in reference to points 
(i) and (iv), thatthe notice was legal and 
tnat the officer had jurisdiction to make 
the summary assessment under s. 23 (4); 
but they thought that the omission to make 
and communicate to the respondent a de- 
finite order refusing an adjournment did 
“considerably detract from the technical 
legality of the summary assessment order.” 
Tuey answered these points in the affirma- 
tive, 1. e, against the respondent. In re- 
gard to points (21) and (iii) they considered 
whether the findings of the officer and 
the Assistant Commissioner that the res- 
pondent “had not shown sufficient cause 
for re-opening the ex parte assessment 
satisfies the test that it was arrived at 
after the exercise of judicial discretion.” 
They held that several relevant facis had 
been left out of consideration, viz: (1) that 
if the respondent’s Court agen. had been 
informed that no adjournment would be 
granted because the account books should 
have been sent with the Munim, it was 
possible that the notice for production 
might have been complied with; (2) that 
the failure by the officer in observing 
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“this elementary rule” had contributed to 
the non compliance with the terms cf the 
notice; and (3) that the respondent desired 
to testify in person to the accuracy of the 
account books On the finding that the 
respondent could not by reason of jliness 
himself attend the Court on the appointed 
day, they were of opinion that the cnly 
reasonable finding which should have been 
recorded was that the respondent had shown 
sufficient cause for non compliance with 
the terms of the notice under s. 23. (2) 
[i. e., the notice as io evidence, not the 
nolice asto producing accounts], and that 
it followed that he had clearly made out 


.sufficient cause for re-opening the assess- 


ment, and that the o'ficer and Assistant 
Commissioner had failed to exercise their 
discretion on reasonable and proper 
grounds. 

They then proceeded to consider points 
(v), (vt) and (vii); and held as a result of 
an examination of certain authorities that 
no assessment would be an assessment by 
the officer “to the best of his judgment” 
within the meaning ofs. 23 (4) unless (1) 
a local ingniry to ascertain the income 
for the previous year of the proposed 
assessee was first heid, and (2) the officer 
placed “on the record a note of the details 
and results of his inquiry.” They held 
that the present assessment rested merely 
on the caprice of the officer and was not 
made “to the best of his judgment” with- 
in the meaning of s. 23 (4). They answered 
point (v) in the negative, point (vi) in 
the affirmative, and point (vit) in the 
negative. 

Their Lordships find themselves in dis- 
agreement with this decision, except in 
so far as it answered points (i) and 
(iv) in ihe affirmative, and decided that 
the officer was in the events which had 
happened entitled to proceed to make an 
ex parte assessment under s. 23 (4). H 
the assessment in this case was made by 
the officer tothe best of his judgment, it 
must stand unless the assessee succeeded 
in satisfying the officer that he had not 
a reasonable opportunity to comply or 
was prevented by sufficient cause from 
complying with the terms of the notice 
under s. 22 (4) requiring him to produce 
or cause to be produced his accounts for 
three years. This he failed to do, and 
upon the undisputed and indisputable facts 
of the case he necessarily so failed. His 
application under s 27 for cancellation 
of the assessment was doomed to failure, 
and his appeal to the Assistant Commis. 


. 4937 
sioner under s. 30, was equally incapable 
of success. There the matter should nave 
ended, unless the Cummissioner chcse to 
proceed under s. 33. Tue questions involved 
were purely questions of fact, indeed one 
might say of self-evident fact, and no 
reference in iegard thereto should have 
been made under s. 66 (2). No question 
of law was involved: nor is it possible 
to turn a mere question of fact into a 
question of law by asking whether as a 
matter of law the officer came to a correct 
conclusion upon a matter of fact. The 
Judicial Commissioners have treated the 
Matter as a wrongful exercise of a judicial 
discretion, the foundation for the allega- 
tion cf wrongful conduct being the facts 
that (1) no previous intimation had been 
given of the intention of the officer to 
refuse afurther adjournment on October 
19, 1931, which they characterised as a 
failure to observe an elementary rule; 
and (2) that the respondent hud shown 
sufficient cause ror not complying with the 
notice under s. 25 (2). 

Their Lordships are unable to appreciate 
this reasoning. This does not appear to 
be acase of exercising a discretion. Under 
s. 23 (4) the fact of failure to comply with 
the notice unders. 22 (4) made it ccm- 
pulsory on the uficer to make-an assess- 
ment, and-under s. 27 unless the officer 
is satisfied and he was xot, nor on the 
facts of this case, could he have been) 
that the respondent had not a reasonable 
opportunity to comply or was prevented 
by sufficient cause from complying with 
that notice, the assessment-must sland. 
That he had sufficient cause for not com- 
plying with another notice is irrelevant. 
And their Lordships are unaware of any 
rule by which the officer was bound or 
ought to announce beforehand how he 
proposes to deal with an application for 
an adjournment. ‘The respondent had 
already obtained one adjournment from 
September 14, 1931, until October 19, 1931. 
It was his duty if he desired’ a turther 
adjournment to apply at a date sufficient- 
ly early toenable him, in the caseof a 
refusal, to be prepared to proceed on the 
appointed day. In fact the respondent 
delayed his epplication for a further 
adjournment unul the very day appointed 
for compliance with the order. liven if 
this could be said to be a case of exercising 
a judicial discretion, their Lordships can 
see no ground onthe facts of this case 
for suggesting that it was w«rongfully 
exercised. 
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There remains for consideration the point 
wuether the assessment can be attacked 
on the ground that it was not made by the 
officer to the best of his judgment within 
the meaning ols. 27. ‘ne Judicial Oom- 
missione:s have laid down two rules which 
impose upon the officer the duty of (i) 
conducting sume kind of local inquiry 
before making the assessment under 
s. 23 (4) and (i) recording’ a note of the 
details and results of such inquiry, 

Their Lordships find i impossibie to 
extract these requirements from the langu- 
age ofthe Act, which afier allis, in such 
matters, the primary and safest guide, 
The officer is to make an assessment to the 
best of his judgment against a person 
who is in detault as regards supplying 
information. He must not act dishonestly, 
or Vindictively or capriciously because he 
must exercise Judgment in the matter. He 
must make what he honestly be- 
lieves to ba a fair estimate of the proper 
figure of assessment, and for this purpose 
he must, their Lordszips think, be able 
to take into consideration local knowledge 
and repute in regard to tue assessee'’s 
circumstances, and nis own knowledge of 
previous returns by and assessments ot the 
assessee, and all other matters which he 
thinks will assist him in arriving ata fair 
and proper estimate; and thougn there 
must necessarily be guess-work in the 
matier, it must be honest guess-woik. In 
that sense, too, tue assessment must be to 
some extent arbitrary. ‘lheir Lordsnips 
think that the section places the officer in 
the position of a person whose decision 
as toamountis nal and subject to no 
appeal, but whose decision if it can be 
shown 10 have been arrived at without an 
honest exercise of judgment, may be 
revised or reviewed by we Commissioner 
under the powers conferred upon that 
ofticiul by s. 33. 

Their’ Lordships can find no justitica- 
tion in the language oi the Act for holding 
that an assessment made by an officer 
under s. 23 (4) without conducting a local 
inquiry and without recording the details 
and results of that inguiry cannot have 
been made to the best of his judgment 
within the meaning of the section. Nor can 
they tind any suca justitication in the autho- 
rities upon which the Judicial Commis- 
sioners appear to have relied. 

The case of Krishna Kumar v. Commis- 
sioner of Income Tax (1) seems to be the 
foundation of their two “rules.” The question 

()51TO 295. < 
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referred for decision in that case was in the 
following words:—'The Income-tax Officer 
simply puts ‘Business. Rs. 30,200.. No 
basis or details are apparwnt. Can this 
be an assessment to the best of one’s 
judgment?” The Court simply answered 
“veg.” This, as a decision, does nob seem 
to afford any basis for the rules. But the 
Judicial Commissioners refer to the fact 
that the Commissioner stated in his case 
that the officer had made a local inquiry 
and had recorded a note of the details 
and results of his inquiry, and say that 
“it is apparent that the answer would have 
been in the negative if the Income-tax 
Officer had made no local inquiry and 
not placed a detailed note thereof on the 
record in support of the assessment.” 

Their Lordships can find no justification 
for attributing this view to the High Court 
in that case. Indeed the Judicial: Commis- 
sioners in the present case seem to treat 
the matter as decided not by the view of the 
High Court but rather by the opinion of the 


Commissioner for Income ‘Tax; for tney- 


use the following language:— 

“While the aforesaid remarks of the Commis 
sioner of Income-tax, Bengal, impliedly concede 
that ‘local enquiry’ and the placing on record of 
a note of the results of such enquiry are essential 
in law to sustain an ex parte assessment the learned 
Commissioner of Income Tax of these provinces thinks 
otherwise, presumably on certain observations in 
Abdul Bari Chowdhury v. Commissioners of 
Income Tax, Burma (2), which go so far as to 
lay down that on ex parte assessment may as 
well be made on ‘mere guess’ of the Income-tax 
Officer who is ‘the persona designata to make the 
assessment’ and against whose Order ‘no appeal 
lies’, With due deference we hesitate to subscribe 
to such a widely stated proposition, as it is extremely 
likely to lead to certain abuse of the powers by the In- 
come-tax Officers in the discharge of their duties which 
must be performed throughout in conformity with 
the rales of justice, equity and good conscience,” 

The other authorities cited by tne Judi- 
cial Commissioners do no more, their Lord- 
ships think, than affirm that the ollicer 
must exercise judgment and must not act 
on mere caprice, or in any other way in- 
consistent with the exercise of judgment. 

Their Lordships find themselves in agree- 
ment with the views expressed by tne High 


Court at Rangoon in the case of Abdul’ 


Bari Chowdury v. Commissioner of Income 
Tax, Burma (2). 

Their Lordships are of opinion that the 
assessment must stand and that on the 
reference points (ii), (iii) and (v2) snould 


(if answered at all) have been answered in’ 


the negative and points (v) and (vii) should 


(2) 9 R281; 113 Ind. Cas, 81; AI R 1931 Rang, 
194; Ind. Rul. (1981) Rang. 225 (F B). 
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(if answered at all) have been answered 
in the affirmative, and the respondent 
should have been ordered to pay the costs 
of the reference. This appeal should succeed 
and the order under appeal should be amend- 
ed as indicated above and their Lordships 
will humbly advise His Majesty according- 
ly. The respondent will pay the costs of 
the appeal. - 


N. Appeal allowed. 


Solicitor for the Appellant. —The Solici- 
tor, India Office. 


PATNA HIGH COURT. 
Appeal from Appellate Decree No. 496 
of 1934 
November 24, 1936 
Wort, J. : 
RAMGHULAM KHATIK AND otagrs—- 
Derenpants Nos. 1 to 4—ApPELLANTs 
versus 

RAMKHELAWAN RAM AND ANOTAER— 

PLAINTIFES AND JAGDISH AND ANOTHER -> 
“— DEEFENDANTS Nos. 5 AND 6— RESPONDENTS 
` Injunction—Nuisance—All members of public 
suffering inconvenience—Action by one, if maintain- 
able—Use of well by plaintiff being one of the limited 
members who use it, obstructed by defendant—Action 
by plaintiff—Injunction, if can be granted—Civil- 
Procedure Code (Act V of 1908), O. I, r. 8, if affects- 
question—Test in such cases. 

A suif by one of the limited members who enjoy 
the use of a certain well, the userof which is ob- 
structed by the action of the defendants, is main- 
tainable at the instance of the plaintiff alone and 
he may be granted an injunction to restrain the 
defendants from obstructing the user by plaintiff 
and others and special damage need not be’ 
proved. The fact that he has not complied- 
strictly with O. I, r. 8, does not in any way prevent. 
his action succeeding. The real test is, whether. 
this isa public nuisance or not. Mandakinee Debee: 
v. Basantakumaree Debee (1), commented upon,’ 
Manzur Hasan v. Muhammad Zaman (2), explained: 
and distinguished. 

[Case-law discussed.] ; 

Where all members of the public have sufiered in- 
convenience or damage, an action by an individual 
will not lie excepting as indicated by s. 91 of the- 
Code of Civil Procedure. : 


A. from a decision of the First Subordi-. 
nate Judge of Chapra, dated April 20, 1934, 
Teversing that of the Munsif of Chapra). 
dated March 2], 1933. 

Messrs. S. M. Mullick and C. S. Sinha, for 
the Appellants. o 

Messrs. B.C. De and S. N. Banerji; for 
the Respondents, - E 
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Judgment—Tuis is an appeal by de- 
fendants Nos. 1 to 4 in an action brought by 
the plaintifigin which they claimed a dec- 
laration as regards the rights of the public 
to use a certain well, also that the public 
had aright of way over 7 dhurs of land ap- 
pertaining to the well. They sought also 
recovery of possession after demolition of the 
wall erected by the defendants which the 
plaintiffs claimed to be an obstruction to 
his right of user. The casein the Court 
below was held to be maintainable in spite 
ofthe fact that the provisions cf O. I, r. 8 
ofthe Code of Civil Procedure had not been 
complied with, and also in spite of the fact 
that the plaintiffs failed either to allege or 
prove special damage. 

In my judgment, the case is disposed of 
on the authority of the decision which has not 
been referred to atthe Bar by either party. 
Before dealing with that authority I would 
like to make some obseivaticn regarding 
the decision in Mandukinee Debee v. Basanta- 
kumaree Debee (1), where two learned Judges 
of the Calcutta High Court are reported to 
have held that 


“any individual member of the public has the , 


right to maintain a suit for removal of obstruction 
of a public highway, if his right of passage througly 
it is obstructed, without proving special damage.”- 
If the learned Judges intended to hold 
that a single member of the public might 
bring an action, without the consent of the 
Advocate-General and without proving spe- 
cial damage, in respect of a public nuisance, 
I most respectfully disagiee with them. A 
very long line of decisions in India has 
establisned the proposition that the law 
with regard to this matter in India is the 
same as in England ; and, indeed in my 


judgment, it wouid be quite impossible to - 


hold a contrary view having regard to 
the provisions of s. 91 of the Code of Civil 
Procedure which, by necessary implication, 
states that to be the pusilion. Had the facts. 
of that case been brought tothe notice of the. 
learned Judges of the Calcutta High Court, 


they would have seen (specially in ‘the © 


Patna case) tuat this Court has not laid 
down any proposition which is not in con- 
formity witn the law as laid down by a 
large number of decisions of the Indian 
High Counts, and it would have been observ- 
ed that the decision of their Lordships of the 
Judicial Committee of the Privy Council in 
Manzur Hasan v. Muhammad Zaman (2) did. 

(1) 60 © 1003; 147 Ind. Cas, 811; AI R 1933 Cal. 
884; 6 R O 364, 

(2)47 A151; 86 Ind. Cas. 236; A IR 1925 PC 36; 
48 MLJ 23; 23A LJ179; LR6 APO 34; 27 Bom. 
LR 170; 21 LW 239; 6P L T115, 521A 61; 29 O 
WN 486;20W N 53; 3 Pat, L R300 PQ). ; 
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not (as itis suggested) reverse the decision 
of the Indian High Courts to the efect that ` 
an action with regard toa public nuisance 
to be maintained, must establish special 
damage, or be brought under the provisions 
of s. 91 uf the Code of Civil Procedure. 
There Lord Dunedin, delivering ithe judg- 
ment of their Lordships of the Privy Coun- 
cil, and referring to a number of cases, ac- 
cepted the Madras view as against the Bom- 
bay view cn a very limited question relat- 
ing to the conduct of religious processions 
through the streets and over the public. 
highway, and it is with regard to that 
matter and that matter alone that their 
Lordships’ decision was directed in the case 
in Manzur Hasan v. Muhammad Zaman (2). 
Ifthe matter ever- comes up for decision 
before their Lordships of the Privy Coun- 
cil, Lhave no doubt that it will be pointed 
out that their decision was limited to the 
narrower and not to the wider question whe- 
ther an action with regard to a public nui- 
sance could be maintained without the proof 
of special damage. I would add that every” 
one of the decisions to which their Lord-’ 
ships of the Privy Council referred, namely, 
the decisions in Satku Kadir Sansara v. Ib- 


. rahim Aga Mirza Aga \3), Kazi Sujaudin v. 


Madhavdas (4), Baslingappa Parappa v, 
Dharmappa Basappa (5) and Mohammad 
Abdul Hafiz v. Latif Hosein (6), related 
expressly 10 religious processions and not 
to what I describe as the “wider question.” 
In my judgment the law in India is pre-` 
cisely the same in this regard us it is in 
England and it does not depend on the tecl.~’ 
nical question of whether in the circum: 
stances of the case an indictment could be 
maintained. Technical objections of that’ 
kind do not obtain in India. But the main 
principle upon which this question is to be 
discussed and upun which the whole matter 
tests is that where all members of the public 
have suffered inconvenience or damage, an ` 
action by an individual will noft lie excepi- 
ing as indicated by s. 91 of the Code of 
Civil Procedure. The lawin England in, 
this respect hasnever been altered, and 
with regard to the case in hand the principle - 
laid down in the well-known case of Harrop’ 
v. Hirst (7), applies. . There is no doubt 
with regard to the facts of this case in spite 
of the loose pleadings and it is quite clear 


(3)2B 457; 1 Ind. Jur. 828. 
(4) 18 B 693. < 
(5) 34 B 571; 7 Ind, Cas. 663; 12 Bom. L R 586. 
(6) 24 O 524. i 
A 4 Ex. 63; 38 LJ Ex. 1,19 L T 426; 33-J 
Pl 517 R 164, ah : > oi a 
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that the plaintiffis one of the limited mem- 
` bers who enjoys the use of a certain well. 
The user of that well has been obstructed 
by the action of the defendants, and the 
short question is whether an action in those 
‘circumstances would lie at the instance of the 
plaintiff alone. Order I, r. 8 of the Code of 
Civil Procedure has nothing to do with the 
matter at all. Order], r. 8, as has been 
pointed out by a number of decisions, is an 
enabling section which entitles one party 
to represent many who have a common 
cause of action; but it does not force one to 
Tepresent many if his action is maintain- 
able without the joinder of the other persons. 


-In any event the test in this case is not- 


whether O. I, r. 8, applies and for the rea- 
son which I have stated clearly it has no- 
thing todo with the matter. The fact that 
he has not complied strictly with the order 
and rule does not in any way prevent his ac- 
tion. The real test, as I have indicated, is 
whether this is a public nuisance or not. 
Now, I do not think I can do better than 
referring to the decision of Kelly, ©. B., in 
Harrop v. Hirst (7). Tn that case a number 
of inhabitants ofa village had a right by 
prescription to a continuous flow of water 
for domestic purposes from what was called 
a spout. This right had been obstructed by 
the defendant and by which the quantity 
of water coming from the spout had been 
diminished. In an action brought by the 
plaintitf alone, in which he alleged that he 
in common with the other inhabitants en- 
joyed this customary right, the question 
arose whether his action was maintainable 
without the proof of special damage, Kelly; 
C. B. ia his judgment (Martin and 
Bramwell, B.B.) concurred and Channel, B., 


expressed an opinion in the same sense)- 


made this observation. : 


SI think it is clear on the authorities, and es- 
pecially on the casa of Westbury v. Powel (8) cited in 
fineu v. Hovenden (9', that such an action is main- 
tainable. t 
inhabitants of Southwark had a common watering 
place, and the defendant stopped it, the plaintiff 
being an inhabitant, might bring an action on the 
case, there being no other remedy but by action ; 
and the action was accordingly held maintainable 
without actual and particular damage to the plaintiff.” 


Later he observes : 

«Itis conceded that any inhabitant who had 
-suffered actual damage from want of water could 
maintain an action for the injury done him. But 
that actual damage is not in such a case & neces- 
sary ingredient, is established by the passage cited 


8) 18 E R. 903, 
t (1599) Cro, Eliz, 664; 78 E R 902, 
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by my Brother Martin from 1 Wms. Saunders, 346 
(a), in the note to Mellor v, Spateman (10>, where it 
is laid down that a commoner may have an action 
on the case without proving any specific injury to 
himself against a person wrongfully departuring 
cattle onthe common; and the author obsarves :— 
‘The law considers that the right of the commoner 
is injured by such an act, and, therefore, allows him 
to bring an actionfor it to prevent a wrong-doer 
from gaining a right by repeated acts of encroach- 
ment, For wherever any act injures another's right, 
and would be evidence in future in favour of the 


“ wrong-doer, an action may be maintained for an 


invasion of the right without proof of any specific 
injury.’ ; 

The learned Chief Baron later refers to 
Bower y. Hill (11), in which Tindal, O. J., 
made this observation : ` 

“The erection of the tunnel is to be considered 
as à -permanent obstruction to the plaintifs right, 
and, therefore, an injury to the plaintif, even 
though he receives no immediate damage thereby. 
The right of the plaintiff to this way is injured if- 
there is an obstruction in its nature permanent. 
If acquiesced in for twenty years, it would become 
evidence of an abandonment and renunciation of the 
right of way.” 


It is needles» to say that the observations 
which I have read from a case precisely 
similar to the one before me, clearly show 
that an action would lie without proof of 
special damage. In my opinion, the deci- 
sion of the learned Judge in the Court be- 


„low was right although perhaps for reasons 
‘somewhat different from the ones which he 


expressed, A 

That in my view concludes. the matter 
and for the reasons which I have stated I 
think the appeal fails and must be dismiss- 
ed with .cosis. Inthe circumstances the 
plaintiffs are entitled to the declaration they 
claimed and I would grant an injunction 
restraining the defendants from obstructing 
the user of the well by the plaintiffs and 
other individuals. 


Leave to appeal is refused. 


Ne Appeal dismissed. 


Pe, (1669) 1 Satind 339 at p. 343; 85 E R489 at p. 
495. 4 


(i1) (1835)1 Bing. CN s) 549; 1 Hodge 45: 1 Scott 
526; 4 LJO P 153; 131 E R1229; Subsequent pro- 
ceedings, 2 Bing. (N 0) 339. 
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NAGPUR JUDICIAL*COMMIS- 
SIONER'S COURT ee 
Second Civil Appeal No. 44 of 1933 
January 3, 1936 
Nryoal, A. J. C. 
RAMAJI GUJAR PATTIDAR—DEFENDANT 
—APPELLANT 


versus 
KUNWARJEE GUJAR—Ptarntige — 
ae RESPONDENT 
Limitation Act (IK of 1908), Sch. I, Arts. 142, 144 
—During pleadings point as to acquisition of tenancy 
given up — Person having title, if can be defeated by 
showing adverse possession, $ 
The burden of establishing title to property by 
reason of possession for a certain requisite period 
lies upon the person who asserts such possession. 
It would be contrary to all legal principles to per- 
mit the sqatter to put the owner to a negative proof 


upon the point of possession, Secretary of State . 


for India v. Chelitani Rama Rao (1), followed. 

_ Where during the course of pleadiags the acquisi- 
tion of tenancy isexpressly given up, a person hav- 
ing a titlecan no doubt be defeated by proving 
adverse possession butit must be shown how and 
when possession began adversely for the period of 
twelve years, otherwise the title holder succeeds, 

8. C. A. against the decree in Civil Appeal 
No. 100 of 1932, in the Court of the District 
Judge, Nimar, dated November 15, 1932, 
arising out of Civil Suit No. 629 of 193], in 
the Court of Sub-Judge, Second Class, 
Khandwa, decided on July 15, 1932. | 


Mr. S. B. Gokhale, for the Appellant. 

Mr. A. Razak, for the Respondent. 

Judgment.—This is a defendant's appeal 
from a decree of the District Judge, Nimar, 
affirming a decree passed against him by 
the original Court. The dispute originally 
related, to two plots Nos. 48-3 and 48-4. 
The appellant does not contest the decree 
affecting No. 48-4. 

As regards No. 48-3 both the Courts 
below are agreed that the appellant had 
been in possession of it for more than 12 
years before the suit, but they held that 
the possession was not adverse. It is 
this finding which is contested in this 
appeal 

The plaintiff Kuwarji who is respondent 
here and the defendant-appellant Ramji 
were originally co-sharers in Mouza Attar 
in which the plot is situated. In 1914-15 
the village was partitioned and the plaintiff 
and the defendant became respectively 


owners of Pattis Nos. 1 and 3. The plot. 


No. 48-3 was put into the Patti No. 1 
belonging to the plaintiff without any 
protest on the part of the defendant. He 
continued to hold possession without any 
let or hindrance by the plaintiff. | 

On behalf of the defendant-appellant it 
is urged that before the partition he, as 

167—101 & 102 ` x 
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co-sharer, had a right to break in the waste 
land and accordingly he commenced cultiva- 
tion of plot No. 48-3, and that although it 
was recorded as being included in Patti 


No. lis must be held to have been in his | .. 
Unfortunately for ` 


Cultivation as owner. 
the appellant he took a somewhat in- 
consistent stand. While in the written 
statement he suggested that he was an 


occupancy tenant of the plot, in his oral | 


statement made on January 4, 1932, he 


repudiated that position and claimed pos- ` 


session of the plot on the strength of his 
adverse possession for over 12 years without 


disclosing the nature of the right he claim: ` 
ed. It is now well settled that the burden | 


of establishing title to property by r:ason 
of possession for a certain requisite period 
lies upon the. person who asserts such 
possessiun. In the words of their Lordships 
of the Privy Council, it would be contrary 
to all legal principles to parmit the sqatter 
to put the owner to a negative proof upon 
the point of possession: see Szeretary of 
State for India v. Chelikani Rama Rao 
(1). -His possession for more than 12 years 
even if adverse could not have created any 
tenant right in his favour as itis now well 


_- recognised. that tenancy cannot arise by 
. “prescripiion. 
sion should mature into ownership, posses- 


In order that adverse posses- 


sion must be held under some claim of 


tight. An adverse holding means an actual’ 


and exclusive appropriation of land com- 
menced and continued under a claim of 


right. Now what is the right the appel- 


lant must be regarded as having set up 


either actually or: constructively ? In the 
partition of 1914-15 he did not protest: 
against the land being put into Patti No. 1. 
It must, therefore, follow that he impliedly’ 


admitted the plaintiff's title to the land. 
If thatis his position, the question arises 
when did he deny the plaintifi’s title and 
set up hisown? On this most important 
Point the pleadings are devoid of any 
specific averment. His possession cannot, 
therefore, be regarded as adverse to the 
rightful owner. 

On behalf of the appellant reference ig 
made to Bholaram v. Rajaram (2), Watson 
and Company v. Ramchand Dutt (3), and 
Seth Sheolal v. Jharoo Gond (4). These 


(1) 39.M 617 at p. 631; 35 Ind Cas, 902; ATR 1916 
PO 21;31MLJI 324; 20 C WN 1311; (1916 )2 M W 


N 224: MAL TI 20ML T 435;4 LW 486; 18° 


Bom. L R 1007; 25 O L J 89; 43 I A 192 (P 0). - 
(2) 26 N L R 345; 128 Ind. Cas. 415; A IR 1934 
Nag. 40; Ind. Rul. 1931) Nag. 15. 
{ ) 18 010; 17 I A110: 5 Sar. 535 (PO), 
17 


g 
3 
(4) 17 N LJ 251; A I R 1935 Nag. 61, 
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cases dealt with possession by a co-sharer 
‘and cannot avail the appellant, who since 
the partition has ceased to be a co-sharer. 
Much stress is laid on the View taken in 
Ratnoo v. Nishadkhan (5). That was a 
case in which long possession was held to 
warrant an inference of implied tenancy. 
That would be so if the appellant has 
seb np a contract of tenancy which he 
repudiated in his pleadings. That case, 
therefore, cannot have any bearing. 

‘The defendant can at best be regarded 
as a licensee and nothing more. He could, 
therefore, be ejected at will. 

The result is that ihe lower Appellate 
Court’s decree is affirmed and the appeal 
is dismissed with coste. 


D. Appeal dismissed. 
O1NLI 73, li 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 309 of 1936 
October 29, 1936 
SULAIMAN, ©. J. AND NTAMAT ULLAN, J. 
MANJIA—APPELLANT 
‘ Versus 
EMPEROR—Oppostre Party 

Criminal Procedure Code (Act V of- 1898), ss. 306, 
307, 423~Reference—When competent— Jury return- 
ing verdict of guilty — Judge doubtful but agreeing 
with verdict on ground of not having jurisdiction to 
refer—Appeal by accused—High Court, if can order 
de novo trial —‘Reverse’ in 3. 493 (2), meaning of. 

All that ss. 306 and 307, Criminal Procedure Code, 
provide is that the Judge should disagree with the 
verdict of the jury, that js to say, if the jury's ver- 
dict is that the accused is guilty ornot guilty and 
the Judge is ofa contrery opinion, he can refer the 
case to the High Oourt unless he does not think it 
necessary to express his disagreement. Where a 
Judge is doubtful and is distinctly of the opinion 
that the benefit of the doubt should be given to the 
accused, then certainly he ig of the opinion that the 
verdict of the jury should be that he is not guilty. 
If, therefore, the jury returns a verdict of guilty, 
he is disagreeing with the verdict ofthe jury even 
though he may not be certain in his own mind of 
the absolute innocence of the accused and the com- 
plete falsity of the complaint, 

Where there has neither been a misdirection by 
the Judge nor a misunderstanding on the part of 
the jury of the law as laid down by the Judge, the 
Appellate Court has no power to alter or reverse 
the verdict of the jury. The word ‘reverse’ in 
8. 423 (2) includes the setting aside of the verdict or 
making itnull and void. here, therefore, thse 
jury returns a verdict of guilty and the Judge feels 
some doubt about the guilt ofthe accused and that 
he has no power to refer the case to the High Court 
and hence agrees with the jury, in an appeal by 
the accused, the Appellate Court cannot set aside 
the verdict and ordera re-trial ag the effect of a 
de nwo trial would be to reverse the verdict of the 
jury. It can only set aside the conviction and send 
the case backto the lower Oourt leaving it to con- 
pider whether it would express disagreement with 
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the verdict or not and, if so, make a reference 
under s. 307 to the High Court or uphold the ver- 


dict and convict the accused and Pass suitable sen- 
tences. 


Mr. Gopi Nath Kunzru, forthe Appellante. 
The Qovernment Pleade r, for the Crown. 
Judgment.—This is a eriminal appeal 
from an order of the Additional Sessions 
Judge of Cawnpore, convicting ihe accused 
under s. 452, Indian Penal Code, in pur- 
suance of the jury’s verdict of guilty. The 
accused were charged of several offences 
which were triable with the aid of asessors 
and only the offence under s. 455, Indian 
Penal Code, was triable by a jury. The 
learned Judge came to the conclusion that 
the accused should have been given tke 
benefit of doubt as regards the other offences 
and he acquitted them. As to the offence 
under s. 455, he came to the conclusion that 
the facts constituted an offence under s. 452, 
Indian Penal Code, and upholding the ver- 
dict of the jury convicted them under that 
section. But what happened was that the 
Jéarned Judge in his own mind was not 
salisfed that the complaint was false ; nor 
was he satisfied that the accused were 
innocent. He felt some doubt in his mind 
and, if the accused had been triable with 
the aid of assessors, he would most ‘prob- 
ably have given the benefit of the doubt to 
the accused, The actual words used by 
him are: 
“Aslam not of opinion that the complainant's 
cass is false and my opinion is simply that the case 
is doubtful, I think I cannot refer the case to the 
Hon'ble High Court and therefore must agree with 


the majority of the jurors that the accused are guilty 
under s, 452, Indian Penal Code.” i 


Towards the end of the Judgment he has 
again remarked : 

“Sofar as the jurors’ view is concerned, I have said 
above that I cannot but agree with them, and there- 


fore, I hold: the accused guilty under s,452, Indian 
Penal Code.” 


It is, therefcre, obvious that the learned 
Additional Sessions Judge thought that un- 
less he were of the definite opinion that the 
complaint was false and that the accused 
were innocent, he had no power whaisoever 
to disagree with the verdict of the jury and 
refer the case to the High Court under è, 307, 
Criminal Procedure Code. He apparently 
thought that in a case where he was doubt- 
ful and would himself be Prepared to give 
the benefit of the doubt to the accused, it 
could not be said that he disagreed with the 
verdict of the jury and had, therefore, n 
jurisdicticn to refer the case to the High 
Court. In this view he was certainly wrong 
All that ss. 306 and 307, provide is that the 
Judge should disagree with the verdict o 
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the jury, that is to say, if the jury's verdict 
is that the avcused is guilty or not guilty 
and the Judgeisof acontrary opinion, he 
can refer the caseto the High Court unless 
he does not think it necessary to express his 
disagreement, Where a Judge is doubtful 
and is distinctly of the opinion that the bene- 
fit of the doubt should be given to the 
accused, then certainly he is of the opinion 
that the verdict of the jury should be that 
he is not guilty. If, therefore, the jury re- 
turns a verdict of guilty, he is disagreeing 
with the verdict of the jury even though he 
may not be certain in his own mind of the 
absolute innocence of the accused and the 
complete falsity of the complaint. As the 
learned Judge took an erroneous view of the 
sections and felt that he had nə power to 
refer the case to the High Court, the ac- 
cused have been prejudiced. 

Of course, where the Judge is doubtfu 
and nevertheless he does not think it neces- 
sary to express disagreement with the 
verdict of the jury, then the case would 
come under s. 306, Criminal Procedure 
Code, and he is bound to give judgment 
according to the verdict. In such a case the 
learned Judge Jabours under a misappre- 
hension as to his jurisdiction to refer the 
case tothe High Court but merely consi- 
-ders that having regard to all the circum- 
‘stances it is not necessary in that case for 
him to express disagreement with the verdict 
‘of the jury. The present case was not one 
of that kind as the learned Judge does not 
‘appear to have applied his mind to this 
aspect of the case and has not said that he 
does not consider this a fit case where it is 
necessary to express disagreement. He has 
merely held that he is helpless in the matter 
‘and cannot refer the case to the High Court 
and must agree with the verdict of the jury. 
The difficulty that arisesin this case is one 
‘of procedure. Had the reference come to us 
under s. 307, Criminal Procedure Code, we 
“would have jurisdiction to exercise all the 
“powers conferred by the Code on an Appel- 
late Court including the power to set aside 
the verdict of the jury and substitute an- 
other verdict for it or order a re-trial or 
‘discharge the accused. But the case has 
not come up before us under s. 307, but has 


come up by way of an appeal under s. 418,. 


‘sub-s. (1) on a matter of law, namely that 
the learned Judge has erroneously supposed 
that he had no jurisdistion to disagree with 
the verdict. f i 

But the powers of an Appellate Court are 
governed by s. 423, sub-s. (2), which provides 


that nothing in that section shall authorize 
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-the opinion that the case should be referred 
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the Court to alter or reverse the verdict of 
a jury unless it is of opinion that such 
verdict is erroneous owing to a misdirection 
by the Judge, or to a misunderstanding on 
the part of the jury of the law as laid down 
by him. Obviously, in the present case, there 
has neither been a misdirection by the Judge 
nor a misunderstanding on the part of the 
jury of the law as laid down by 
the Judge. It, therefore, follows that 
the Appellate Court has no power to alter or 
reverse the verdict of the jury. The reason 
is obvious. In cases coming under s. 307 
the Judge who heard the evidence 13 in the 
first instance of the opinion that the verdict 
is wrong and, if the Appellate Court is also 
of the same opinion, it is empowered to set 
aside that verdict. But when the case 
comes by way of an appeal under s. 418, 
where the Judge himself has not differed, the 
Legislature has provided that there should 
be no interference by the Appellate Court 
with the verdict of the jury, unless there has 
been either a misdirection or misunder- 
standing mentioned therein. The question 
is whether, if wa not only set aside the con: 
victions and sentence but also set aside the 
verdict of the jury and order a re-trial, we 
would be altering or reversing the verdict, 
The word “altering” might mean substitut- 
ing another verdict for the verdict of the 
jury, but the word “reversing” would include 
the setting aside of that verdict or “making 
it null and void. Ifa re-trial de novo were 
ordered, then the necessary effect would be 
to reverse the verdict of the jury. We, there- 
fore, think that as an Appellate Coart we 
cannot set aside the verdict of the jury and 
order a re-trial, It-is unnecessary for us to 
consider whether revisional power conferred 
by s. 439, issubject to the same restriction, 
because there is nothing to prevent this 
Ccurt from setting aside the convictions of 
the accused and the sentences imposed on 
them by the Additional Sessions Judge who 
accepted the verdict of the jury. If the 
ease is sent back to the Sessions Court, the 
learned Additional Sessions Judge would 
re-examine the matter carefully and then 
come to the conclusion whether he should or 
should not disagree with the verdict of the 
jury. Ifhe thinks that he should not dis- 
agree with the verdict or that it is not a case 
in which it is necessary to express disagree- 
ment, he would forthwith convict the 
If, however, he is of 


to the High Court under s. 307, because he 
disagrees with the verdict and the case is so 
referred, we would have power to re-consider 
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the case on its merits and pass suitable 
orders. Thé news. 561-A amply justifies 
the order - which we propose to make. 

We, thereforé, set. aside the convictions of 
the.‘accused and the sentences passed on 
them and send the case back to the Court 
of the Additional] Sessions Judge to re-admit 
the case to its original number on the file, 
and after hearing the arguments consider 
whether he would express disagreement 
with the verdict or not and, if so, make a 


reference under s. 307 to the High Court: 


or uphold the verdict and convict the ac- 
cused and -pass suitable sentence. 


N. Order accordingly. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 500 of 1934 
duly 31, 1936 
| Wassoopew, J. 
HARI BAPUJI PATANKAR — AÅ PPELLANT 
i _ versus 
BHAGU SADHU BIRJE AND ANOTHER— 
a~- RESPONDENTS Nos. 1 anp 2 
. Transfer, of Property Act (IV of 1882), ss. 54, 55 
(8) (b)— Contract of sale, whether destroys equities of 
parties to contract—Non-delivery of property —Buyer, 
af entitled to.charge over property for purchase 
money—Charge—Charge, if can be enforced though 
person claiming through seller had no notice of 
charge. ` 

Section 56 (6) (b), Transfer of Property Act, un- 
doubtedly gives the buyer a charge over the proper- 
ty which he has contracted to buy for the price 
pre-paid. There is no question of ownership involv- 
ed in the assertion of that charge, for the owner- 
ship in the property would still be in the seller 
until the execution of the conveyance under s, 54, 
Transfer of Property Act, which in effect provides 
that a contract for the sale of immovable property 
does not of itself create any interest in or charge 
on such property. But at the same time it does not 
destroy. effectively the equities of the parties to the 
contract. Those equities are mentioned in s. 55, 
cl, (6), sub-cls. (a) and (b). The suggestion that the 
equities under that section enure for the benefit of 
a buyer under a completed contract of sale upon 
execution of the conveyance and delivery of posses- 
sion is obviously untenable upon the plain langu- 
age of the clause, for if the conveyance were exe- 
cuted, the clause would have no application. Sime 
Darby & Co. v. Official Assignee (1), relied on. 

It is important to note that by the Amending Act 
XX of 1929, the words “with notice of the payment” 
in s. 55 (6) (b), Transfer of Property Act, have been 
omitted, and words in regard to notice in cl. (4) 
(b) of s. 55 were expressly inserted. The omission, 
‘therefore, was deliberate and intended to maks a 
change in the law as regards the buyer's charge for 
-Furehase money paid in anticipation of the convey- 
‘ance. When the legislature effects a change of langu- 
age by the omission of words which occurred in a 
statute, and those words were necessary to convey 
„a particular .sense, the omission must be construed 
as intended to convey a different sense., Therefore, 
where a buyer has a statutory charge against pro- 
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perty, he can enforce it against that property and 

the plea of want of notice on third person’s part- 

would be of no avail. she 
S.C. A. from a decision of the District 

queers Ratnagiri, in Appeal No. 251 of 

1932. 

Mr. G. B. Chitale, for the Appellant. 

Mr. T. N. Walawalkar, for Respond- 


.ent No, 2. 


Judgment.—The appellant Hari Bapuji 
Patankar agreed on March 2, 1927, to pur- 
chase some fields situate at Mouje Zadgaon 
in the town of Ratnagiri from one Bhagu, 
wife of Sadu, fcr a sum of Rs. 700 out of 
which Rs. 650 were paid to the seller at the 
date of the contract. The conveyance was 
not executed, and possession was not de- 
livered by Bhagu. That forced Hari (the 
appellant) to file a suit for specific perform-~ 
ance which he did on March 18, 1980. In 
that suit a decree was passed on Octo- 
ber 27, 1930, as follows: i 

“Defendant (Bhagu) da pay to the plaintiff the sum 
of Rs. 650 and the costs cfthe suit in April 1931. 
The decretal amount is to be a charge on the property 
(which had been) agreed to be sold,” 


Before that decree, Siraj Murtuja, the 
respondent in this appeal, had obtained a 
decree for money on November 13, 1925, 
against the seller Bhagu. He filed execu- 
tion proceedings in 193u (Darkhast Nc. 243 
of 1930), and obtained attachment of ihe 
property, the subject-matter of the agree- 
ment forsale on October 26, 1930, that is, 
one day before the decree in favour of the 
appellant Hari. The attached property was 
səld and purchased by Siraj on March 9, 
1932, for Rs. 825. After setting off his claim 
under the money decree, Siraj deposited 
the balance of Rs, 398-11-V into Court. On 
April 11, 1932, Hari filed execution proceed- 
ings against the judgment-debtor Bhagu 
as well as against Siraj Murtuja to recover 
Rs. 650 with interest and costs awarded to 
him under his decree. That claim was met 
by Siraj by the plea that he was a pur- 
chaser through Court without notice of the 
decree passed in Hari’s favcur, and that his 
attachment was prior to thal decree. That. 


‘contention has been upheld by the Courte 


below, and Hari has filed this appeal. There: 
can be no doubt that the rights of Hari as 


.against the vendor Bhagu are governed by 


the provisions of s. 55 (6)-(b), Transfer of 
According to those provi 
sions: 

“The buyer is entitled ..... unless he has im 
properly declined to accept delivery of the property 
to a charge on the property, as against the seller anc 
all persons claiming under him, to ‘the extent of th: 
seller's interest in the property, for the amount ò 
any purchase money properly paid by the buyer in 
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anticipation of the delivery and for interest on suc’ 
amount;...” 


That undoubtedly gives the buyer a 
charge over the property which he has 
contracted to buy for the price pre-paid. 
There isno question of ownership involved 

_in the assertion of that charge, for the 


ownership in the property would still be 


in the seller until the execution of the con- 
veyance under s. 54, Transfer of Property 
Act, which in effect provides that a contract 
for the sale of immovable property does 
not, of itself, create any interest in or 
_ charge on such property. But at the same 
time it does not destroy effectively the equi- 
ties of the parties to the contract. Those 
equities are mentioned in s. 55, cl. (6) sub- 
cls. (a) and ib). It has been urged that 
the equities under that section enure for 
the benefit of a buyer under a com- 
pleted contract of gale upon execution 
of the conveyance and delivery of pos- 
session. That suggestion is obviously 
untenable upon the plain language of the 
Clause, for if the conveyance were executed, 
the clause would have no application. If 
` authority were needed, I would refer to 
Sime Darby & Co. v. Official Assignee (1). 
The benefit which a buyer gets under cl. (6) 
(b) of s. 55 under an executory contract of 
sale is a charge on the property for the 
amount of his purchase money. 

The question is whether that charge is 
subject to the provisions of s. 100, Transfer 
of Property Act, and is operative against 
- persons claiming under the sel'er irrespec- 
tive of notice. The provisions of s. 100 in- 
clude in the definition of ‘charge’ the charge 
created by operation of law, and as the 
buyer's charge is a statutory charge under 
8. 99 (6) (b) for purchase money paid in ad- 
vance, its enforcement will be governed by 
- those provisions as well as the provisions of 
8. 99 (6) (b). The important proviso to s. 100 
on which the lower Appellate Court has 
| Telied is as follows: 

“Save as otherwise expressly provided by any law 
for the time being-in force, no charge shall be enforc- 
ed against any property in the hands of a person to 


whom such property has been transferred for consi- 
deration and without notice of the charge.” 

The question is whether there is any ex- 
press provision of law for the time being 
in force dispensing with notice of the 
charge in the case of a buyer who has 
paid the purchase money in advance. That 
Siraj Murtuja is a transferee} for considera- 
tion cannot be denied, and it is clear from 
the record that he was not a party to the 

(1) 30 Bom, L R 290: 107 Ind. Cas 233; A IR 1928 
P C77, 54M LJ 337; 47 0 L J 339;1 LT 40 Oal. 
. 04; 27 L W 144 Œ O). 
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„proceedings in the suit for specific perform- 
ance. No notice, therefore, can be im- 
puted to him either direct or constructive. 
He is, therefore, a purchaser for considera- 
tion without notice of the charge in favour 
of Hari, the appellant. It is, however, im- 
portant to note that by the Amending Act 
XX of 1929 the words “with notice of the 
payment” in s. 55 (6) (b), Transfer of Pro- 
perty Act, have been omitted, and words 
in regard to notice in cl. (4) (b) of s. 55 
were expressly inserted. The omission, 
therefore, was deliberate and intended to 
make a change in the law as regards the 
buyer's charge for purchase money paid in 
anticipation of the conveyance. When the 
legislature effects a change of language by. 
the omission of words which occurred in a 
statute, and'those words were necessary to 
convey a particular sense, the omission 
must be construed as intended to convey 
a different sense. As Sir Dinshaw Mulla 
has pointed out in his treatise on the Trans- 
fer of Property Act, Edn. 2, at p. 285, that 
omission i 

“makes the charge of the buyer for price pre-paid 
effective not only against the seller but against all 
persons claiming under him irrespective of notice.” 

Therefore, if Hari had a statutory charge 
against the property purchased by Siraj, he 
could enforce it against that property, and 
the plea of want of notice would be of no 
avail. The lower Courts were in error in 
holding that the absence of notice of the 
charge was a complete answer to Hari’s 
claim. T would, therefore, allow the ap- 
peal, reverse the orders of the lower Courts, 
and direct that the claim in the Durkhast 
shall ba allowed with costs throughout. | 

D. Appeal allowed. 


RANGOON HIGH COURT 
Application in Civil Regular Suit No. 181 
of 1934 
May 26, 1936 
Leaou, J. 
- BALTHAZAR AND Son, LTD.—APPLIOANT 
Versus 
AGA ALI RAMZAN YEZDI— 
OPPOSITE PARTY 

Mortgage—Costs—Costs awarded im suit, if form 
part of mortgage debt. : f : 
- Costs awarded ina mortgage suit should be added 
tothe principal debt and the interest outstanding 
andthe total forms one debt secured by the mortgag- 
ed property, unless there is something in the pre- 
liminary decree which says that the decree-holder 
shall be at liberty to apply for a personal decree for 
costs, There is nothing in O. XXXIV, Civil Procedure 
Code, which affects the ordinary rule that the costs in 
a mortgage suit form part of the mortgage debt. 
Maung Po Mya v.M. A. S. Chettiar (1), Raj Kumar 
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Singh v. Sheo Narayan Sahu (2), Dambar Singh v. 
Kalyan Singh (3) and Sheo Darshan Singh v. Beni 
Chaudhri (4), relied on. 


Mr. Beecheno, for the Applicant. 

Messrs. Anklesavia and Chakravarti, for 
the Opposite Party. 

Order.—~On August 29, 1934, the plaintiff 
company obtained a preliminary mortg- 


age-decree for Rs. 1,07,184-1-0 including a ` 


sum of Rs. 2378-8-0 awarded for costs. 
The final decree forsale was passed on 
March 13,1935, and on September 4, 1935, 
the property was sold. It realized only 
Rs. 95,000 but the plaintiff company was 
unable to apply for the usual personal 
decree forthe full amount of the balance, 
because the personal remedy had become 
barred by thelaw of limitation. It now 
applies for a personal decree -in respect of 
the amount awarded for costs. It contends 
_that the right to recover the costs isin- 
dependent of the right-which it would 
possess but forthe law of limitation, of 
applying for a personal decree for the 
balance due on the mortgage in respect of 
‘principal andinterest. The application is 
resisted on the ground that the costs form 
part of the mortgage debt and cannot be 
dealt with separately. In England the costs 
awarded in a morigage suit are added to 
the principal debt and the interest out- 
standing and the totalforms one debt 
secured by the mortgaged property. The 
same rule has been applied in India. In 
Maung Po Mya v. M. 4. 8S. Chettiar (1), a 
Bench of this Court held that in a suit 
between the mortgagee and ihe mortgagor 
only costs are ordinarily tu be regarded as 
part of the mortgage money. The same 
view was taken by the Calcutta High Court 
in Raj Kumar Singh v. Sheo Narayan Sahu 
(2), and by the Allahabad High Court in 
Dambar Singh v. Kalyan Singh (3), and 
Sheo Darshan Singh v. Beni Chaudhri (4). 
In 1907 the Madras High Court in Kama- 
lamma v. Narasimha Charlu (5); decided 
that it would be contrary tothe scheme of 
the Transfer of Property Act and to the 
practice of the English Courts of Equity to 
make tke mortgagor personally liable for 
costa in any case before the sale proceeds 
had proved insufficient to satisfy the mort- 
gege claim. The learned Advocate for the 
decree-holder contends that these cases have 


(1 9 R186; 133 Ind. Cas. 225; A IR 1931 Rang, 
153; Ind. Rul. (1931) Rang. 241. 
2 350 431; 12 O W N 364; 3 O L J 552. 
(3) 40 A 109; 43 Ind. Cas 557; A IR 1918 All. 
366; 15 A L J 914. 

(4) 48 A 425; $4 Ind, Cas. 872; A IR1926 AN. 
424; H AL J 424. ‘ 

(5) 30 M 464; 17M LJ 317; 2M L T 359. 
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noapplication because the rules of this Coutt 
relating to mortgage suits have since been 
altered. Order XXXIV, Civil Procedure 
Code, so far as this Court is conceraed, was 
amended by a notification, dated November 
25, 1933, that is over twelve months befcre 
the preliminary mortgage decree was pass- 
ed in this suit. The rule relating to suits 
for sale isr. 3, the first part of which reads 
as follows : 

“(1) In asuit by a mortgagee for sale of the mort- 
gaged property, if the plaintiff succeeds, the Court 
shall make an order as to which (ifany) cf the 
parties shall personally pay the costs of the suit, 
and shall ascertain the amount due bythe mort- 
gagor the the plaintiff (a) for principal and in- 
terest on the mortgage, (b) for the costs of the suit 
(if any) payable by the mortgagorto the plaintiff 
and (c) for such costs, charges and expenses, if any, 
and interest thereon, as may be legally recoverable 
by the plaintiff from the mortgagor in respect of 
the mortgage deducting from such sums the costs, 
charges and expenses, if any, legally recoverable 
by the mortgagor from the plaintiff in respect of 
the mortgage and the costs ofthe suit (if any) 
payable by the plaintiff to the mortgagor, and the 
Court shall pass a preliminary decree declaring the 
amount so found due, and fuither declaring that 
the plaintiff shall, subject tothe proviso hereunder 
stated, be entitled to apply for and obtain a final 
decree for sale of the mortgaged property or 
sufficient part thereof......" 

It will be observed that the Court is 
required, after making an order as to which 
party to the suit shall personally pay the 
costs of the suit, to direct that the amount 
due on the mortgage, including the amount 
awarded for costs shall be ascertained. 
Having ascertained this sum the Ccurt is 
then required to pass a preliminary mort- 
gage-decree for the total amount found due. 
Until the Court has decided the question of 
costs, it isnot in a position to ascertain 
what is due on the mortgage. Sub-r. 4 
provides that where the proceeds of the 
sale are not sufficient for the payment of 
the money due tothe plaintiff or any other 
party tothe suit, and the balance due ‘to 
the plaintiff or such other party 1s legally 
recoverable by him from the mortgagor, 
the Court shall, on applicaticn made in this 
behalf by the plaintiff or such other party, 
pass a decree against the mortgagor per- 
sonally forthe payment of such balance. 
Rule 3 does not direct that there shall be 
a decree for costs apart from the prelimi- 
nary mortgage-decree, which includes the 
amount due for costs. The preliminary 
mortgage-decree which was drawn up ip 
this case was drawn up in accordance wit 
Form No. 5 of the amended erder. The opera 
ative part of the decree is as follows : 

“It is hereby ordered and decreed that the sum 
of Rs. 2,378-8-0 being costs of this suit shall be 
paid by the defendants to the plaintifs; and ib. is 
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declared that the amount due to the plaintifs by 
the defendants is the sum of Rs, 1,07,184-1-0 being 
the balance of account as shown in schedule A hereto, 
and it is further declared that the plaintiff shall be 
entitled to apply for and obtain a final decree for 
sale of the property in suit.” 

There is no direction that the decree- 
holder shall be at liberty to apply fo. a 
personal decree in the event of the propertv 
not realizing sufficient to pay the amount 
due to the mortgagee, but this is not neces- 
sary in view of the provisions of cl. 4, r. 3. 
A number of cases have been quoted to me 
which state that in a case of this nature 
the Court should, in deciding whether it 
has power to grant a personal decree for 
the costs, look to the provisions of the 
preliminary decree itself. I will accept 
this as being correct. But I find nothing 
in this decree which says that the plaintiff 
company shall be at liberty to apply for a 
personal decree in respect of the costs 
alone, or enforce payment independently of 
the amount which is otherwise due on the 
mortgage. There is nothing inO. XXXIV 
orin the decree itself, which affects the 
ordinary rule that the costs in a mortgage 
suit form partof the mortgage debt. In 
this case the personal remedy is admit- 
tedly barred by the law of limitation. This 
bar applies to the amount due on the 
mortgage after deducting the proceeds of 
sale and, therefore, appliesto the costs. 
The application must be dismissed with 
costs which I fix at three gold mohurs. 


Ne Application dismissed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 116 of 1934 


Niyoat, J. 
Pandit BALARAM MISRA AND ANOTHER— 
APPELLANTS 


VETSUS 
MANOOSINGH AND OTAERS-— RESPONDENTS 

C.P. Land Alienation Act (II of 1916), s. 18— 
Property not saleable under—Civil Court cannot 
attach, for temporary alienation—Civil Procedure 
Code (Act V of 1908), ss. 72, 68, 51—Power to order 
temporary altenation—-Nature of. 

The Oivil Court is not competent to attach, for the 
purpose of temporary alienation, property of a judg- 
ment-debtor which is not saleable in execution under 
s. 16 of the O. P. Land Alienation Act. Ramchandra 
Bapu v. Sukhdeo (1), followed. Sardarni Datar Kuer 
v. Ram Rattan (3), dissented from, 

[Case-law referred to,] 

The power to order temporary alienation which 
the Collector possesses can no more be. attributed 
to the Civil Court than the power to order sale under 
s. 51, Civil Procedure Qode, to the Oollector, 
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S. C- A. from tne appellate order of the 
Court of the Additional District Judge, 
Jubbulpre, dated November 30, 1933 in 
C. A. No. 15 of 1933, confirming that of the 
Court of the Sub-Judge, Second Class, Jub- 
bulpore, dated August 12, 1933, in M. G. C. 
No. 37 of 1953 in connection with Execution 
dated August 12, 1933, and C.S. No. 2278 
of 1932, dated November 18, 1932. 

Mr. J. Sen, for the Appellant. 

Mr. K. K. Gandhe, for the Respondent. 

Judgment.—This appeal raises the 
question whether the Civil Court is com- 
petent to attach, for the purpose of 
temporary alienation, judgment-debtor's 
property which is not saleable in execution 
unders. 16 of the C.P. Land Alienation 
Act. In a case reported in Ramchandra 
Bapu v. Sukhdeo (|), I took the view that 
no Civil Court has power to order attach- 
ment of property which it cannot sell in 
execution. 

The correctness of that view is called 
in question by the appellants in this 
case and my attention isinvited toa series 
of rulings of the Lahore High Court, viz. 
Badar Din v. Bura Mal (2), Sardarni Datar 
Kuer v. Ram Rattan (3), Manji v. Girdhari 
Lal (4) and Mirza v. Jhanda Ram (5). At 
the ‘outset I may observe that these 
rulings are not pertinent for the reason 
that the District from which these cases 
arise falls within the scope of the Local 
Government's notification issued under 
8. 68 of the Civil Procedure Code transfer- 
ring the execution of decrees in specified 
cases tothe Collector, As however much 
strenuous argument is addressed on the 
strength of these euthorities, I proceed to 
deal with the leading case which is report- 
ed in Sardarni Datar Kuarv. Ram Rattan 
(3). In that case it was no doubt held that 
the Civil Court has, under s. 72 of the Civil 
Procedure Code, power to order temporary 
alienation of the property of a judgment- 
debtor who is a member ofan agricultural 
tribe, notwithstanding the provisions of 
s. 16 of the Punjab Alienation of Land Act. 
As there was no notification of the Local 
Government under s. 68 of the Civil Pro- 
cedure Code, the case was regarded ag 
coming within the ambit of s. 72 of that 
Act. Construing the terms and the effect 
of s. 72it was held that the power to 

(1) 3L N L R 239; 156 Ind. Cas. 63; 7 R N 219; ATR 
1935 Nag. 133. 

(2) 4 P R 1303. 

(3) 1 Lah. 192; 58 Ind. Cas. 603; 2 Lah. L J 333, 

(4) 2 Lah. 78; 61 Ind. Cas. 664. . 

(5) 12 Lah. 367; 130 Ind. Oas- 419; A I R 1930 Lah 
1034; Ind. Rul. (1931) Lah. 291; 3I PL R842, 0> 
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‘order temporary alienation was inherent 
‘in the Civil Court and was not derived from 
the Collector. Section 72 is one of those 
“sections that are grouped under the head- 
ing ‘delegation to Collector of power to 
execute decrees against immovable property’ 
-which precedes s. 68. In cases in which a 
‘Oourt has ordered an immovable property 
to be sold in any local area in which the 
Local Government's notification unders. 68 
is in force, the decree must be sent for 
“execution to the Collector who has the 
, Power to execute the decree in accordance 
with the provisions of the 3rd schedule. 
“The Local Government is empowered under 
-s. 10 to frame rules consistent with 
_ 68. 68 and 69 and the power so conferred by 
“ the rules upon the Collector are not exercis- 
- able by any Civil Court in view of sub- 
“Bg. 2 0fs. 10. It is obvious that the Civil 
Procedure Code contemplates that the 
powers conferred upon ihe Collector by 
` Beh. I are not exercisable by the Civil 
‘ Court. This negatives any assumption’ of 
‘inherent powers inthe Civil Court such 
“as those embodied in the provisions of 
“Beh. III. The Civil Court is the creation 
_ of statute and is competent to exercise only 
` such powers as are expressly conferred 
upon it by law. It is impossible for any 
- Civil Court to hold that it has inherent 
’ jurisdiction to do what the statute has ex- 
- pressly denied it. f 
Section 72 does not presuppose the exis- 
tence of any inherent jurisdiction in the 
Civil Court as has been assumed by the 
` learned Judges of the Lahore High Court. 
Sub-section 1 of that section itself makes 
` it clear thatit is the Collector who actu- 
ally executes the decree in such a way es 
: to provide for the satisfaction of the decree 
- otherwise than by sale of the immovable 
property. The Collector, to clothe himself 
with the powers provided in Sch. IIT, must 
move the Civil Court for authorising him 
to exercise these powers. Section 72 must 
be read as alternative to s. 68 and so 


read it only indicates the source of the 


authority of the Collector to exercise 4 
4 powers 
under Sch. III in local areas where the Loeal 
Government has not issued a notification 
under s. 68. The Civil Court has under 


s. 72 power to authorise the Collector exact-- 


ly as the Local Government has it under 
s. 68. No greater assumption can be 
made in the case of the Civil Court than 
in the case of the Local Government for 
the simple reason that it has jurisdiction to 
|. authorise the Collector to exercise certain 
powers. If from this fact alone the powers 
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of the Collector under Sch. III are taken 
to inherein the Civil Court, then it must 
logically follow that they similarly inhere 
-in the Local Government. Ifon this hypo- 
thesis the Civil Court can exercise the 
powers of the Collector, a fortiori, the Local 
Government also must be held competent 
to exercise them: but the learned Counsel 
for the appellants appears to fight shy of 
this result. He has not been able to show 
me any authority to sustain the argument 
that the Civil Court is competent to order 
temporary alienation of property in execu- 
tion of money decrees under O. XXI, Civil 
Procedure Code, and he finds it difficult to 
contend that the Local Government can 
legally exercise powers under Sch. JII 
by virtue of the fact that it is empowered 
under s. 68 to authorise the Collector to 
execute the decrees in terms of Sch. III. 

The fact that the Civil Court does not pos- 
sess under s. 72 the powers of the Collector 
under Sch. HI is further made clear by 
sub-s. 2 of s. 72, which says that when 
the Civil’ Court authorises tke Collector 
under s. 72, the provisions cf ss. 69 to 
71 come into play. Now, that inciudes 
sub-s. 2of s. 70 which clearly debars the 
Civil Court from exercising the powers 
conferred on the Collector. 

For the powers of the Civil Court in exe- 
cution, one must advert to s. 51 which in 
the case of the decrees for payment of 
money must be read in conjunction with 
O. XXI ‘r. 30. That defines the modes 
in which the Civil Court can give remedy 
to the decree-holder. It only speaks of 
detention in the Civil Prison of the 
judgment-debtor and the attachment and 
sale of his property or both. It is 
difficult to follow the reasoning in Sardarni 
Datar Kuer v. Ram Rattan (3) lah the 
Civil Court's power to sell includes a power 

“to make a temporary alienation. The law 
of transfer recognises various modes of 
transfer and distinguishes one from another. 
The terms,such as“sale, mortgage, lease, etc.” 
have adefinite meaning in law and one 
cannot be confused with the other. The 
legislature must be presumed to know the 
legal effect of the various modes of trans- 
fer, and ifit relegates the power of tem: 
porary alienation to Sch. IIL to be exereisec 
only by the Coliector, the legislature musi 
be credited with having done so inten: 
tionally. If the legislature intended thi 
Civil Court to exercise the plenary powers o. 
transfer, it would not have used the wor¢ 
“sale” but would have used some more com 
prehensive ‘expression which would have 


a 
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‘comprised not only sale but mortgage -and 
‘lease. Lam, therefore, unable to accept the 
‘interpretation that the word “sale” used 
-conjunctively with the word “attachment” in 
the Civil Procedure Code, is wide enough to 
include other forms of transfer short of 
“gale. 


Tt may be theoretically correct to say that 
the power to sellincludes the power to 
make temporary alienation. 
the expressed intention of the legislature 
. the theory, however plausible, can have no 
validity. To give an illustration from the 
Criminal Law, the Sessions Judge has 
power to try a case of murder or culpable 
. homicide; nevertheless he is incompetent to 
try a case of assault orsimple hurt. The 
legislature, in the Civilas inthe Crimi- 
nal Procedure, has set up two agencies with 
. distinct range of powers. The power to sell 
is by s. 51, Civil Procedure Code, confer- 
. red on the Civil Court and the power to 
make temporary alienation is delegated to 
- the Collector to be exercised in terms of 
. Sch. IIL. Consequently, the power to order 
temporary alienation which the Collector 
. possesses can no more be attributed tothe 
Civil Court than the powerto order sale 
under s. 51, Civil Procedure Code, to the 
. Collector. 


The argument that because s. Sl of the 
Civil Procedure Code, confers on the Civil 

“ Court powerto appoint a Receiver in exe- 
cution, the Civil Court can temporarily 
alienate the judgment-debtor’s property 
does not also commend itself to me. Sec- 
tion 16 cf the C. P. Land Alienation Act, 

“ deprives the Civil Court of its power to 
appoint a Receiver under s. 51, Civil Pro- 
cedure Code, and consequently the argu- 
ment loses much of its force. Moreover, in 
view of O. KAI, r. 30, ofthe Civil Pro- 
cedure Code, it is not permissib'e for 
the Civil Court to make any order except 
for the sale of the property, and it is only 
if the Court orders the sale of property 
~ that either s. 68 ors. 72, can come into 
Operation. The.Civil Court can indeed 
appoint a Receiver as provided in s. 52, 
but it can only do so ina very limited class 
of cases. No case has been brought to my 
notice not am I aware of any, in which the 
Civil Court appointed a Receiver to take 
the judgment-debtor’s property into pos- 
session when a decree-holder holding a 
money decree asked for arrest or sale of 
the property; nor have [ever known or 
heard of a judgment-debtor asking for the 
- appointment of a- Receiver to counter the 
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decree-holder’s'demand for his arrest or sale 
of his property. ` 8 

` Iam, therefore, with due deference, unable 
to follow the view taken in Sardarni Datar 
Kaur v. Ram Rattan (3). It is unnecessary 


‘to deal with the other cases cited by the 


appellants as they do not contain any fresh 
argument. I may here point out that the 
Allahabad High Court, judging from the 
course of reasoning followed in two cases re- 
ported in Net Singhv. Receiver of the 
Estate of Gajraj Singh (6) and Jangi Lal 
v. Mata Badal Singh (7) appears to be in- 
clined to the viewI had taken in Ram- 
chandra Bapu v. Sukhdeo (1). 

l agree with the lower Appellate Court 
that the property was not liable to attach- 
ment as it could not be sold in execution 
The appeal is dismissed with costs. 
Pleader’s feé Rs. 20. 

N, Appeal dismisssd. 

(6) 47 A 952; 89 Ind. Oas 488; 23 ALJ 618; 4A IR 
1925 All. 467; L R 6 A 526 Civ, 


(7) 48 A 392; 93 Ind. Cas. 1020; 24 A L J 397; AIR 
1936 All. 339. 


RANGOON HIGH COURT 
First Civil Appeal No. 32 of 1935 
August 14, 1936 
Mya Bu AND Leaos, JJ. 
P. L. A.V. N. K. CHETTYAR Fiew 
— APPELLANT 
versus 

ADINAMALAGI—RESPONDENT 
Limitation Act (IK of 1908), Sch. I, Art. 116— 
Covenant for ittle—Breach of—Vendor's title defec- 
tive from inception—Possession demanded immedi- 


ately ajter sale—Possession not given—Suit for 
damages —Limitation—Starting point. 
If the vendor's title is defective from the incep- 


tion and immediately after the conveyance, the 
possession is demanded by the vendee and is not 
given, the date of the sale-deed is the etarting point 
of limitation, for a suit for damages for breach of 
covenant of title and failure to give possession, and 
if the suit is brought after six years from the date 
of the deed, it will be barred under Art. 116, 
Limitation act. Subbaroya Reddiar v. Rajagopala 
Reddiar (1) and K. A, Ramanatha Iyer v. Ozhepoor 
Pathiriserri Raman Nambudripad (2), relied on, 


F. C. A. from the decree of the District 
Court, Pyapon, dated December 30, 1935. 

Mr. Hay, for the Appellant. 

Messrs. Cowasjee and Basu, 
pondent. 


Leach, J.—This appeal arises out of a 
suit filed by the respondent in the District 
Court of Pyapon to recover damages for 
breach of covenant of title and failure to . 
give possession of certain lands and a 
house bought by him fromthe appellants 


for the Res- 
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the partners in the P. L. A. V. N. K. 
Chettyar firm. The learned District Judge 
held that the respondent had established 
his case and awarded him the sum of 
Rs. 18,460-7-0, with interest and costs. 
The appellants contested the suit on 
various grounds, one of which was that 
the suit was barred by the law of limitation. 
We are of opinion that this plea must 
prevail, but in order to appreciate the 
position, it is necessary to state the facts 
in some detail. 

In 1924 the properties in suit belonged 
to Maung Po Nyein and his wife Ma Sa U. 
On July 17 of that year they mortgaged 
them tothe appellanis. On June 2, 1925, 
Maung Po Nyein and MaSa U executed a 
deed by which they purported to sell the 
properties to the appellants, but it is 
common ground that at the time of execu- 
tion it was agreed that Maung Po Nyein 
and Ma Sa U should have the right to 
re-purchsse them within 12 months. In a 
suit to which I will refer presently, it was 
held that the transaction was in effect a 
mortgage by conditional sale and, therefore, 
did not operate to convey an absolute 
interest to the appellants. The present 
appeal has been argued on this basis. 
On June 4, 1925, Maung Po Nyein and his 
wife agreed to cultivate the lands for the 
period of one harvest ,a8 the tenants of 
the appellants.. The ‘period expired at 
the end of March 1926 On April 21, 1926, 

_the respondent bought the properties from 

the appellants and at the same time mort- 
gaged them to the appellants to secure a 
loan. Six weeks of the year allowed to 
Maung- Po Nyein and Ma Sa U to redeem 
tke properties had still to run and they 
were in possession. It is the respondent's 
case that the arrangement between the 
appellants and Maung Po Nyein and Ma 
Sa U was not disclosed to him; on the other 
hand the appellants say that he had full 
knowledge of it. 

As soon as the respondent had bought 
the properties he sought to obtain posses- 
sion of them, but Maung Po Nyein and 
Ma Sa U refused togive him possession. 
Thereupon he started criminal proceedings 
to obtain their eviction, but was unsuccess- 
ful. Hethen filed a suit in the District 
Court (Civil Regular Suit Ne. 29 of 1926) 
for adecree for possession. The defend- 
ants to this suit were Maung Po Nyein, 
Ma Sa U, their daughter Ma Nyun, who 
had joined in the conveyance to the ap- 
pellanis, and a number of cultivators who 
were on the lands with the permission of 
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Maung Po Nyein and Ma Sa U. A joint 
written statement was filed by Maung Po 
Nyein and his wife and daughter in which 
they pleaded that they were in lawful 
possession under the contract for re-pur- 
chase entered into with the appellants of 
which the respondent had full knowledge 
when he accepted the conveyance from the 
appellants. They further pleaded that 
the transaction between the appellants 
and the respondent was fraudulent and 
collusive. The District Court held that 
no evidence could be given of the oral 
agreement and entered judgment for the 
respondent. In execution of the District 
Court’s decree the respondent was put in 
possession of the propertieson December 
14, 1927. 

‘The defendants filed an appeal (Civil 
First Appeal No. 297 of 1927) and by a 
judgment dated August 20, 1928, this Court 
held that they were entitled to prove 
that the respondent had not obtained an 
absolute title and that they were in 
possession under an agreement of repur- 
chase. It was also held that the defendants 
were entitled to prove that the sale by 
the appellants was in fraud of them. 
Thereupon, the case was remanded for 
trialon the merits. As the result of this 
judgment possession was restored to Maung 
Po Nyein and Ma Sa U. On May 23, 1929, 
the District Court held that an oral agree- 
ment for repurchase had in fact been 
entered into and that the respondent was 
not entitled to evict them. The decision 
was challenged by the respondent in Civil 
First Appeal No. 154 of 1929, but it was 
confirmed on June 23, 1930. This Court 
held that the appellants were mortgagees 
and that asthe respondent stood in their 
shoes, his remedy was by a suit to enforce 
the mortgage. It was also held that 
the conveyance to the respondent was 
fraudulent and collusive and intended 
to defeat the rights of Maung Po Nyein and 
Ma Sa U. 

On June 9, 1933, ihe respondent com- 
menced the action out of which this ap- 
peal arises. The respondent claimed that 
he was entitled to the return of the pur- 
chase consideration with interest and to 
recover the expenses incurred by him in 
attempting to get possession of the proper- 
ties Irom Maung Po Nyein and Ma Sa U. 
The plea was accepted and accordingly 
damages were awarded to himon this basis. 
The findings of the District Court may be 
summerized as: follows: (1) The appellant 
had conveyed to the respondent an absolute 
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Interest in the properties in suit, not 
merely the rights of a mortgagee; (2) it 
was not open to the defendants to adduce 
evidence to prove the contrary; (3) the 
respondent had carried on Civil Regular 
Suit No. 29 of 1926 bona fide and with the 
knowledge and approval of the defendants; 
(4) the finding of this Court in Civil First 
Appeal No. 154 of 1929 that the conveyance 
to the respondent was fraudulent and col- 
lusive was erroneous land amounted to 
nothing more than an obiter dictum, and 
(5) inasmuch as the respendent had ob- 
tained possession of the properties in 
December 1927 and was not dispossessed 
until August 28, 1928 the suit was not 
barred by the law of limitation. I will not 
pause to consider what justification there 
was for these findings other than that on 
the question of limitation, which, as I have 
already indicated, is sufficient to dispose 
of the case. The learned Advocate for the 
appellants has accepted the contention 
advanced on behalf of the respondent that 
the question of limitation is governed by 
Art. 116, Limitation Act, on the ground that 
it isa suit for damages for breach of a 
contract in writing registered. The period 
of limitation fixed by this article is six 
years, and time begins torun when the con- 
tract is broken. Section 55, Transfer 
cf Property Act, provides that in the ab- 
sence of a contract to the contrary the 
seller is bound todisclose to the buyer any 
material defect in the property or in the 
seller’s title thereto of which the seller is 
and the buyer is not aware and which the 
buyer could not, with ordinary care, dis- 
cover. : 

The section also states that the seller 
shall be deemed to contract with the buyer 
that the interest which he professes to 
transfer subsists and that he has power to 
transfer the same. Another provision is that 
the seller shall give possession to the buyer 
on being so required. All these provisiors 
applied tothe contract in suit. In this case 
there was double bieach of the contract on 
the part of the appellants at the very out- 
set. Inthe first place, they failed to give 
a good title. They purported to convey an 
absolute interest, but all they did, and 
could do, was to convey their interest as 
morigagees. In the second place, it is 
common ground that the respondent re- 
quired the appellants to give him posses- 
sion as soon as the conveyance had been 
executed a.d that the appellants were un- 
able to doso. In the ccurse of his evidence 
the respondent alleged that he got posses- 
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sion when he applied for it, but this story 
was not consistent with his pleadings and 
was not believed. Before us the learned 
Advceate for the respondent admitted that 
the respondent's evidence on this point 
could not be accepted and rightly conced- 
ed that possession was nol. obtained until 
December 14, 1928. In Subbaroya Reddiar 
v. Rajagopala Reddiar (1), which was a suit 
for the recovery of purchase money it was 
held that where from the inception tke 
vendor's title is defective and the vendee is 
not putin possession, the starting point for 
limitation is the date of sale: see also K. 
A. Ramanatha Iyer v. Ozhepoor Pathiriserri 
Raman Nambudripad 

We agree with this view. The date of 
the deed must be the starting point ina 
case where possession is immediately 
demanded and is nct given. Here a 
clear breach of the contract took place 
in April 1926 and as the suit was not filed 
until the month of June 1933, it was out of 
time by more than a year. The learned 
Advocate for the respondent contended that 
inasmuch as he did obtain pcssession on 
December 14, 1927, as the result cf having 
Jaunched Civil Regular Suit No. 29 of 1926, 
time would not begin to 1un until he was 
dispossessed in ccnsequence of tle dec- 
ree of this Court in Civil First 
Appeal No. 297 of 1927. This argument 
overlocks the following ficls : (1) the res- 
pendent was entitledto immediate posses- 
sion ; (2) he required possession to be given 
to him as coon as he signed tbe conveyance; 
and (8) his vendors were unableto give 
him possession. ThLisisnot a case where 
a buyer has been given possession by his 
vendor on application and ata later date has 
been dispcssessed by secme one with a better 
title. Possession was never given by the 
vendors and the fact that the respondent 
at amuch leter date, as the result of an 
erreneous decision by the District Court, got 
temporary possession can make no differ- 
ence. Time had commenced to run when 
the vendors failed to give possession and 
having started could not be stopped. Sec- 
tion 9, Limitation Act, expressly provides 
that when once time has begun to run no 
subsequent disability or inability to sue 
stops it. 

The learned Advocate for the respondent 
has also argued that the period from the 
launching of CivilRegular Suit No. 29 of 
1926 to the decision of this Court in Civi 

(1) 38 M 687; 23 Ind. Cas. €70; AI R 1915 Mad 


70%; 15 M LT 240; (1914) M W N 376, 
(2) 14 MLT 524; 21 Ind, Oas, 740;1 L W 110. 
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_ First Appeal No. 154 of 1929 should be ex- 
cluded on the ground that the law of limi- 
tation was suspended during this period. 
There can be no suspension of the law of 
limitation unless the Act so provides. Sec- 
_ tion 3, states that subject to the provisions 
containedin ss.4 to 25 (inclusive), every 
suit instituted, appeal preferred and appli- 
_ cation made after the period of limitation 
prescribed therefor by Sch. 1 of the Act 
shall be dismissed, although limitation has 


not been set up as a defence, and, as I- 


have just pointed out, s. 9 provides that 
when once time has begun to run, no subse- 
quent disability or inability to sue can stop 
jt Section 14 (1) does provide that in com- 
puting the period of limitation prescribed 
for any suit, the time during which the 
plaintiff has been prosecuting with due 
diligence another civil proceeding, against 
the defendant, shall be excluded, where 
the proceeding is founded upon the same 
cause of action and is prosecuted in good 
faith in a Court which, from defect of juris- 
diction or other cause of a like nature, is 

unable to entertain it. This section can- 
“not, however, be invoked by the respondent 
as the defendanta in thissuit were not the 
defendants in Civil Regular Suit No. 29 of 
1926, and there is no other section which 
has any bearing at all. The learned Advo 
cate for the respondent based his argument 
that tue law of limitation was suspended 
during the earlier litigation, on Lakhan 
Chunder Sen v. Madhusudan Sen (3). and 
Nrityamoni. Dassiv. Lakhan Chandra Sen 
(4) which was the same case on appeal to tLe 
Privy Council. An examination of these 
authorities shows that they have no appli- 

ation. 
eis was there held that the rights of the 
plaintiffs to bring an action was suspend- 
ed during the pendency of an earlier suit, 
but the parties were the same. The fact 
(if it be a fact), that the respondent in- 
-gtituted and carried on Civil Regular Suit 
No. 29 of 1926 bona fide in the belief that 
-he had acquired a good title to the proper- 
ties, does not help him, and there is nothing 
in the Limitation Act which does. When he 
filed Civil Regular Suit No. 29 of 1926 the 
respondent was aware that the appellants 
had broken their contract when they failed 
-to give him possession, and he delayed 
filing the suit out of which this appeal arises 
at his own risk. The claim being barred 

(3) 350 209; 70 LJ 59,12 OWN 326. 

(41.43 O 660; 33 Ind. Cas. 452; AI R 1916P C 
96: 20 C WN 522; 30 M LJ 529; (1916) 1 MW N 
332: 3 L-W 471; 18 Bom, L R418; 240 LJ 1; 20 
M LT 10 GEO, 
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by the Jaw of limitation the appeal will be 
allowed and the suit dismissed with c.sts 
in both Courts. 

Mya Bu, J.—1 agree. 


D. Appeal allowed. 


pai 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Suit No. 149 of 1934 
July 27, 1936 
RuUuPOHANTD, A.J. ©. 
NARIMAN ARDESHIR—Pialntirr 
VETSUS 

SECRETARY or STATE—Derenpant. 

Master and servant—Crown—Dismissal of servant 
—Suit for damages, if ‘maintainable—Ratlway— 
Discharged servant—Remedy—Dismissal of appeal— 
Servant, when can have recourse to Court of law— 
Notice—Notice not given—Claim for damages. 

A servant of the Crown being in service at the 
pleasure of the Crown and liable to be discharged 
at any time, has no cause of action against the Secre- 
tary of State for damages. Gibson v. East India Co. 
(1), In re Tufnell (2), Grant v. Secretary of State (3), 
Secretary of State v. Kamachee Boye Sahaba (4), 
Shenton v. Smith (5), Denning v. Secretary of State 
(6), Bimalacharan Batabyul v. Trustees of the Indian 
Museum (7) and Jamun v. Secretary of State (8), relied 


on. 

Under the rules framed by the Railway Authorities, 
a discharged employes is to appeal to higher Rail- 
way Authorities and on dismissal of appeal, he can 
have recourse toa Court of law only if can satisfy 
the Court that his appeal has been decided con- 
trary to natural justice. 

If the services of an employee could be terminated 
by a month's notice, it is preposterois to suppose 
that bazaus2 it was not so terminated the plaintiff 
could claim damages on the footing that had he 
continued in s3rvice he would have profited to the 
extent of a big amount although his claim to such 
profit could have been put an end to by giving him 
a month's notics. 


"ai Fatehchand Assudamal, for the Plain- 
tiff. 

Mr. D. N. O'Sullivan, for the Defendant. 

Judgment.—This is a suit for re- 
covery of sRs. 25,280 against the Secre- 
tary of State for India in Council. 
The plaintifi’s case is that in 1907 he 
joined the service of the North-Western 
Railway and in accordance with the rules 
of the railway, he submitted a service 
sheet in which he has shown his age as 
18 years but in the column where the date 
of birth is filled in, he has put down his 
year of birth as 1879, although counting 
back 18 years from 1907 the date of his 
birth would be 1889. Acting upon the re- 
presentation made in the service ‘sheet 
that the plaintiff was born in 1879, he was 
made to retire from service on January 15, 
1934, on the ground that he had completed 
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his age limit for service notwithstanding 
the fact that previous to that date he has 
protested and had asked for the service 
sheet being corrected as his age was really 
10 years less. From the correspondence 
which has been exhibited, it would appear 
that the plaintiff was actually born on 
August 15, 1591, and that a wrong date, 
month and year was entered by him in the 
service sheet. The plaintiff claims that had 
he been allowed to serve for another 10 
years, he would have earned the sum which 
he has now claimed. His claim has been 
resisted on several grounds but the most 
important is that contained in para. 6 of 
the written statement which runs thus: 

“Without prejudice to the foregoing it is sub- 
mitted that as the plaintiff was a servant of the 
Crown he remained in service at the* pleasure of 
the Crown and was liable to be discharged at any 
time; and in any event under the terms of the 
plaintiff's service. agreement, the defendant had full 
power and authority at any time to dispense with 
the plaintiffs services and the Court, it is sub- 
mitted, has no jurisdiction to question the defen- 


dant’s decision about discharging the plaintiff from 
service,” 


1 am afraid I must give effect to this 
plea and dismiss this suit on two grounds: 
(1) that even if his discharge from service 
is, premature, he has no cause of action 
against the Secretary of State for India 
in Council for the loss, if any, thereby 
sustained ;by him ; and (2) that under any 
circumstances the plaintiff's claim is not 
maintainable as his services were termin- 


able at any time on areasonable notice - 


being given to him and that he had more 
than a month’s previous notice that he 
would not be allowed to continue in ser- 
vice after the date on which he was 
actually relieved from his duty. It is a 
well-setiled rule of English Law that a 
‘servant of the Crown holds his office dur- 
ing pleasure, and his dismissal gives no 
right of action against the Crown, what- 
ever may have been the terms upon which 
he was originally appointed. The only 
exceptions to this rule are statutory, under 
the enactments relating to judicial offices. 
In the case of English possessions, where 
-the Crown has delegated its sovereign 
powers, a similar rule is applicable. In 
Gibson v. East India Co. (1), where the 
_question was whether.the assignee of an 
officer of the East India. Company who 
‘had become bankrupt could maintain an 
action against the Kast India Company for 
the amount of his half pay, at pp. 273-274* 


sof) 1828) 5 Bing NO 262; 7 Scott 74; 8LJ OP 
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Tindal, C. J., has said : 

“Phe resolution, however, is & general regulation 
afiecting the whole of the army, not a separate 
contract with, any individual officer; and although 
jt may differ in some particulars from a grant of 
half pay by the Crown to the officers of the army. 
or navy upon the retirement from actual service, 
yet it bears a much stronger analogy to it'’in the 
mode of its being granted and in the consequences 
attending it than to any contract. Now it is clear 
that no action could be supported against any one 
to recover the arrears of half pay granted by the 
Orown, at least unless the money has been specifically 
appropriated by the Government and placed in the 
hands of the paymaster or agent to the. account of 
the particular officer; and there is no ground upon 
general principle to hold that an action could be. 
maintained against anyone, unless under the same 
circumstances in the present case. The question of 
law here decided, therefore, is, that although the 
Crown may order an officer tc retire on half pay, 
and prescribe that half pay shall be of a certain 
amount, if the Crown thinks fit to withhold that 
halt pay, it is absolutely impossible to recover it,” 

‘He has further said : 

“Jt was indeed strongly argued at the Bar that 
asthe resolution under which the retiring pensions 
are paid has. been sanctioned by the Commissioners 
for the affairs of India, it has- by such approval - 
become obligatory cn the company and in the nature 
of a contract, but we think there is no ground for 
giving such operation to the Act. The object of 
the Statute, 33 (176), Geo. III, O. 53, was that of 
creating a Board of Commissioners to superintend, 
dircet and Gontrcl the acts, operations and concarns, 
relating to the civil and military government or 
revenues of the Company's territories and requisi- 
tions in the East Indiesto make the approval of 
the Board essential before instructions are sent out, 
but not to give additional force or legal obligation 
to the resolution itself beyond that which it original: 
ly possessed,” | 

And in the end he has put the whole 
subject-matter upon this: 

“The grant in question (that is, the grant of halt 
pay,) therefore, appears to us to range itself under 
that class of obligations which is described by 
jurists as imperfect obligations ; obligations which 
want the vinculum juris, although binding in moral 
equity and conscience te be a grant which the East 
India Company as Governors are bound in foro 
conscientice to make good, but of which the per- 
formance is sought by petition, memorial, or remon- 
strance, not by action in a Court of law.” A 
- This case was strongly relied upon and 
quoted in extenso by Malins, V. C. in In 
re Tufnell (2). Iu that case the peti- 
tioner who held the rank of Surgeon-Major 
in Her Majesty's army was stationed at 
Dublin as Assistant-Surgeon on the staff 
and was in charge of the then existing 
provost.prison. Shortly afterwards the new 
district military. prison at Dublin was come 
pleted, and with a view to obtaining the pers 
manent medical appointment to the prison, 
he put himself in communication with the 
then Secretary at War, who was the person 
to make a permanent medical appoint 


. 2) (1876) 3 Ch. D164; 45 LJ Oh,-731; 34 L MBAH ` 
‘og W ROL, ah 


' 2 
ve 


ar 

Bid 
ment, and with that view he wrote a letter 
to the Superintendent of Military Prisons 
in Ireland agreeing to forego all further 
claims to promotion in the army, if he 
was confirmed in his employment in Dublin 
as a permanent officer. In answer to that 
letter he received the following reply from 
the Secretary at War — 

“I am directed to acknowledge the receipt of your 
letter... ... and to acquaint you that, under the 
circumstances represented by the Military Autho- 
rities at Dublin, the Secretary et War, as a special 
case will not object to your taking permanent 
charge of the military prisons at Dublin, on the 
understanding that you are to continue to perform 
the same duties as heretobefore to the troops at 


Dublin, and that you also forego all future claim 
to promotion as a medical officer of the army.” 

` The petitioner accepted the terms men- 
tioned in the above letter, -and on the 
same day entered upon the duties of medi- 
cal officer and continued to discharge his 
duties for very many years. When he 
was in the 56th year of his age and still 
able and willmg to perform the duties 
attached to the permanent medical charge 
of the prisons, he was made to retire on 
half pay. His complaint was that he could 
not be made to retire from an appoint- 
ment which was permanent so long as he 
was capable of performing the duties. In 
the course of his judgment Malins, V. C. 
has said: 

_ “Now, then, in 1874, for reasons which I know 
nothing about, the Crown thinks fit not to remove 
Mr. Tufnell, or to do anything offensive to him, 
put treating him as entitled to the half pay of his 
rank, which givee him £365 a year or £1 a day, 
they require, eitheir because he was then 56 years 
of age or for other reasons, that he should retire 
on half pay, -He remonstrated. He considered that 
he has a permanent appointment which he 
was entitled to retain. However I have stated 
my opinion that he was appointed subject to all 
those rules which affect the officers of the army 
‘and navy, and as a medical officer, was like every 
‘other officer, liable to be dismissed, to be put on 
half pay, to be ordered to retire or to take any 
step which the Crown for its convenience may desire, 
or for the benefit of the publie service may think 
proper to adopt.” 

Applying these observations to the pre- 
sent case, it is sufficient to observe that 
because the plaintiff was made to retire 
in 1934 he has no higher rights than those 
which he would have had, had he then 
been dismissed from service. In Grant 
-v. Secretary of State (3)it was urged on 
behalf of the plaintiff that as he had ac- 
cepted his commission in the military 
-service of the Hast India Company upon 
the basis and faith of the customs, laws, 
regulations and provisions of the said 
‘ Kast India Company’s service, and which 

+ (3) (1877) 2 OP D 445; 46 L J OP 68); 37 L T 188; 

26 WR 848, : 


HARIMAN ARDEbHIR v. SECRETARY of state (SIND) 


16710 


were (amongst others) that an officer enter- 
ing the said service should continue therein 
so long as be was physically and mentally 
efficient and should not leave the said 
service without the permission of the said 
East India Company, that, before the 
removal of any officer from any appoint- 
ment, he should be made acquainted In 
writing with the accusation preferred 
against him, and that he should be sum- 
moned to make his defence, having 2 
reasonable time allowed him for that: pur- 
pose; and that as the Indian Forces had 
been transferred to the Crown he was with- 
out any charge of misconduct called upon 
to retire from service and upon his declin- 
ing voluntarily to retire he was compulsori- 
ly placed ‘upon the prison list, he was 
entitled to compensation; it was held that 
the claim disclosed no cause of action, for 
the Crown, acting by the defendant, had 
a general power of dismissing a military 
officer at its will and pleasure: that the 
defendant could make no contract with a 
military officer in derogation of such 
powers; and the customs, regulations, etc., 
relied upon by the plaintiff must be taken 
to be always subject toit, and incapable 
of superseding it. In this case at p. 455* 
Grove, J. has said : 

“The East India Company besides their powers 
to carry on trade as merchants, had by the above 
and previous statutes powers of sovereignty dele- 
gated to them. It is sufficient for this purpose to 
quote a passage from Lord Kingsdown’s judgment 
in Secretary of State v. Kamachee Boye Sahaba (4) 
at p` 77t. ‘The subsequent statute 3 & 4 Wm. IV, 
0. 85” he says, “in no degree diminishes. the 
authority of the East India Company to exercise 
on behalf of the Orown of Great Britain, and 
subject to the control thereby provided, these de- 
legated powers of sovereignty.. The powers men- 
tioned in the above-quoted section, of removal or 
dismissal of an officer at the will and pleasure of 
the Company, it cannot, as seems to me, be dis- 
‘puted, belong to the class of such delegated powers 
now restored to the Crown acting by the Secretary 
of State for India.” ‘ 

In Shenton v. Smith (5) it has been held 
that the above rule is applicable as well 
to civil servants as to military or naval 
officers. The following passages: from the 
judgment of the Board embody the prin- 


ciples applicable to this class of cases: 
“It has been argued at the Bar that a Colonial 
Government stands on a different footing 
from the Orown in England, with respect to obliga~ 
tions towards persons with whom it has dealings. 


-Their Lordships do not go into the cases cited for 


proof of that proposition, for they are quite different 
m 13 Moo. PO 22; 7M IA 478;7 W R722. - 
5) (1895) A O 229; 64 L J PO 119; 43 W R 637; 72 
L T 130. 
*Page of (1877) 2 O P D.—[Ed.] 
{Page of (1859) 13 Moo, P, 0,-[&d.] 
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from this cass, and neither principle mor authority 
has been adduced to show that in the employment 
and dismissal of public servants a Culonial Govern- 
ment stands on a different footing from the Home 
Government. It appears to their Lordships that the 
Proper grounds of decision in this case have been 
expressed by Stone, J: in the Full Court. They 
consider that, in special cases where it is otherwise 
provided, servants of the Crown hold their offices 
during the pleasure of the Crown; not by virtue 
of any special prerogative of the Crown, but be- 
.cause such are the terms of their engagement, as 
is well understood throughout the public service. 
If any public servant considers that he has been 
dismissed unjustly, his remedy is not by a law suit, 
but by an appeal of an official or political kind.” 


In Denning v. Secretary of State (6) 
the principle laid down in the above deci- 
sion was given effect to and it was held 
that even if the form of agreement under 
which the servant of the Crown had been 
engaged or employed provided that in case 
of misconduct his services could be termi- 
nated, by notice, the plaintiff was Hable 
to be dismissed at the pleasure of the 
Crown without notice, although nə mis- 
conduct was alleged against him. In this 
case the plaintiff was employed as Super- 
intendent of Industries and Inspector of 
Technical and Industrial Institution in 
Bengal for five years. In breach of that 
agreement his services were terminated 
within three years of his taking service. 
Beilhache, J. dismissed the suit and said: 

The form of contract under which the 
plaintiff had been engaged and which he 
(His Lordship) understocd was a common 
form of costract was most unfortunate and 

‘misleading. It provided for an engagement 
„for five years certain, subject to dismissal 
‘for misconduct, and it contained condi- 
tions on which the service might continue 
after the end of the five years, It cleatly 
implied that the engagement could only 
be terminated .with notice except in case 
of misconduct. Nobody wko was not familar 
with the law on reading that contract could 
suppose that the person engaged was liable 
to dismissal without notice at the pleasure 
of the Crown. He sympathised with the 
“plaintiff and he suggested that those who 
advised the Secretary of State should adopt 
a form of contract which would be less 
misleading. 

This case has been referred to with 
approval by Costello, J. in Bimalacharan 
Batabyal v. Trustees of the Indian Museum 
(7) at p. 408* and has been followed and 
acted upon by Young, C. J. and Abdul 


(6) (1920) 37 T LR 138. 7 


(7) A IR 1930 Cal, 401; 125 Ind, Cas. 647; 57 O 231; 
Ind. Rol. (1930) Cal 567. 


~ * Page of A. I. R. 1930 Cal.~=|#d,], 
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Rachid, J. in Jamun v. Secretary of State 
'8) which isa case by a servant of the 
North-Western Railway against the Secre- 
tary of State. I have, therefore, no hesi- 
tation in holding that whatever be the 
circumstances of this case, the plaintiff 
has no'cause of action against the Secretary 
of State. In view of this finding it is 
hardly necessary to go into the other objec- 
tions raised on behalf of the defendan; 
as to the maintainability. of this suit. But 
it will not be out of place to refer to 
two of them which are equally fatal. Under 
the rules framed by the Railway Authorities 
the plaintiff's right, if any, was to appeal 
to the higher authorities. The appeal filed 
by him having been dismissed, the plain- 
tiff can, as pointed out by me in my 
judgment in Suit No. 115 of 1931 Menghraj 
v. Secretary of State, have recourse to 
a Court of law only if he is able to satisfy 
the Court that the appeal has been decided 
contrary to natural justice. The plaintiff 
admits that it was his mistake in putting 
a wrong date in the service sheet at the 
time he entered seivice. If the Agent 
of the North-Western Railway acted upon, 
the representation made by the plaintiff 
himself and did not consider jt proper to 
give relief to the plaintiff, when the plain- 
tif approached him for permission to aller 
the date in the service sheet, it cannot 
be said that the decision given by him 
was contrary to natural justice. Apart 
from this, it would also appear that if the 
services cf the plaintiff could be terminated 
by a month's notice it is preposterous to 
suppose that because it was not so terminat- 
ed the plaintif could claim damages on 
the footing that had he continued in service 
he would have profited to the extent of 
Rs. 25,000 although his claim to such 
profit could have been put an end to by 
giving him a month's notice. Ihave; there- 
fore, né hesitation in holding that his suit 
must be dismissed. 
With regard to costs I think that this 
is not a case in which I should mulct the 
plaintiff with full costs. Although Mr, 
Fatehchand attempted’ to argue the case 
on behalf of his client, he yielded and left 
the case of his client at the mercy of the 
Court immediately on his attention ` bein 
drawn by the Court to some of the autho. 
vities referred to above. Had this suit 
the defendant 
would have got only 1/4th of the ordinary 
costs. In Denning v. Secretary of State (p) -. 
(8) A IR 1935 Leh. 669; 155 Ind. Cas 395; 16 L 


R16 
no costs were awarded to the defendant. 
I. think taking into consideration all the 
circumstances of the case it would not be 
inequitable to both the parties if I order 
that the plaintiff should bear costs of the 
defendant to the extent of 1-4th only as 
in ex parte case, Order accordingly. 

N. Order accordingly. 


BOMBAY HIGH COURT 
First Qivil Appeal No. 278 of 1931 
July 30, 1936 
BROOMFIELD AND TYABJI, JJ. 


PARSHRAM SHIVAJIRAM-—PLAINTIFE -- 


—APPELIANT 
versus 


GULABSINGH FATTESING—Derenpant ` 


-RESPONDENT 

Bombay Court of Wards Act (I of 1905), s. 31— 
Expression ‘the property of any Government ward’, 
whether refers to estate of which Court of Wards 
has assumed superintendence including part which 
ts subject to pre-existing liabilities—Suit by promisce 
against Government ward as legal representative of 
deceased promisor—No notice—Suit, whether barred. | 

The words ‘the property of any Government ward 
in s. 31, Bombay Courts of Wards Act, are used in 
referring tothe estate of which the Court of Wards 
has assumed superintendence including that part 
of the estate which may be subject to pre-existing 
liabilities, a part that may consequently never 
become the ‘property of any Government ward’ in 
its strict sense. Superintendence having been as- 
sumed, there is no warrant for introducing a dis- 
tinction between the two partsof the estate. The 
assumption of the superintendence has a retrogressive 
effect Inasmuch as the superintendence is not res- 
tricted to management after thedate of its assump- 
tion, but the Court of Wards must deal with liabi- 
lities created prior to the date of assumption of 
superintendence, 


Consequently, a suit by a promisee against a Gov- 


ernment ward holding property of deceased pro- 
misor as his legal representative is barred under 
B. 31, ifno notice is given. || oy 
F. C. A. against the decision of the District 
Judge, Dhulia, in ©. 8. No. 1 of 1931. 


Messrs. K. H. Kelkar and Y.V. Dizit, 
for the Appellant. : 
Mr. P. B. Shingne, for the Respondent. 

Broomfield, J—This appeal arises out 
ofa suit on a promissory note executed on 
September 24, 1927, by one Fattesing 
Gumansing, the Chieftain of Gangtha, who 
‘diéd in 1929. His estate passed to his son 
Gulabsing and was taken over by the 
‘Court of Wards under a notification of 
January 30, 1930., The suit was brought 
on September 24, 1930, and has been dis- 
missed as barred by s. 31, Court of Wards 
Act (Bombay ActI of 1906). That section 
is as follows: | É 


“No suit relating to. the person -or property of any 
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Government ward shall be brought in any civil - 
Court until the expiration of two months after notice - 
in writing stating the name and place of abode of 
the intending plaintiff, the cause of action and the . 
relief claimed, has been delivered to, or left atthe 
office of the Court of Wards: and the plaint ehall 
contain ə statement that such notice has been so * 
delivered or left.” ; 


There is a proviso which does not apply ` 
in the present case. It is admitted that the . 
notice required by this section was not de- | 
livered. The learned District Judge who 
tried the case held, therefore, that the suit 
was barred and must be dismissed. In my. 
opinion he was perfectly right. The argu- 
ment which has been placed before us is thet ` 
this is a suit to enforce a liability against . 
the legal representative of a deceased pro-° 
misor. A decrees is sought against the 
estate of Fattesing Gumansing in the hands 
of the defendant, his son. That being so.° 
it cannot be said to relate to the property . 
of a Government ward within the meaning 
ofs. 31. But, in my opinion, it does relate 
to the property of the ward, the words ‘suit 
relating to the person or property’ ins. 3l are 
very wide, and I should say intentionally so.. 
There is no more reason why anotice should... 
be required in the case of a liability incur- 
red by the ward himself than in the case’ 
of a liability incurred ty his ancestor or 
predecessor. It must be only in very rare 
cases that a Goverment ward can incur a 
liability himself, and, on the other hand; 
the reason that estates have to be taken 
under management most commonly is that 
they have become impoverished. by the 
ward's ancestors or predecessors. I think 
the words cf the section are wide enough to 
cover the case where the liability which is 
sought to be enforced against the property 
was incurred before the propeity was ac: 
quired ‘by the defendant. In my view, 
therefore, the appeal must be dismissed 
with costs. 

Tyabji, J.—The question turns upon the 
construction of s.31, Court of Wards Act | 
(Bombay Act I of 1905). We have to de- 
cide whether the suit relates to the property 
of any Government ward. The suit js 
based on a promissory note executed on 
September 24, 192/, by the father of the 
defendant. On January 30, 1930, after the 
death of the father, the Court of Wards 
assumed superintendence of the property 
of the defendant, who thus became a 
Government ward. It is argued for the 
plaintiff that this suit does not relate to the 
property of the defendant, but that it re- 


‘ates to a liability of his deceased father 
‘and that only that part, (if any) of the prop- 
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-erty of the deceased which may be lefi 
after satisfying the liabilities of his deceas- 
ed father can become the property ofthe 
defendant. Such an argument can ofcourse 
only be taken when the properiy devolves 
upon an heir which implies that the deceas- 
ed’s interest in the property was not joint 
nor liable to determine on his death and 
that there were no joint owners to take by 
survivorship ihe whole property in their 
own right. Speaking of an estate consist- 
ing of property that devolves by inkerit- 
ance, it must, in my opinion, be conceded 
that the whole of such an estate of a deceas- 
ed person dces not necessarily become the 
property of the heir of.the deceased. The 
estate of the deceased person is subject to 
certain liabilities which must be satisfied 
before {he heir can claim the residue as 
his own. The claims of the creditors of the 
deceased have priority over those of the 
heir. It is only after the claims of the cre- 
ditors are satisfied that the property can 
become the property of the heir. 

When the creditor of a deceased person 
sues for payment of a debt due by the dc- 
ceased and a decree is obtained in the 
suit, what is liable in cxecution of the 
decree (whichis based on a liability of the 
deceased) is the properly of the deceased 
and not the property of the Leirs of the 
deceased. But this is not what has to be 
determined in considering whether s. 31 
is applicable. That section does not de- 
pend on whether the property liable in exe- 
cution must be deemed to be the property 
of the deceased or whether itis that net 
part ofthe estate of the deceased which 
has devolved on the heirs. Whats. 31 refers 
to are suits that relate to the property of 
the ward. I will assume that the property 
is inheritable and not to be taken by the 
survivor of two joint owners. The present 
suit is one that will have the effect of either 
materially reducing the net estate which 
will—after payment of the debts of the 
deceased—ultimately become the property 
of the ward, or it will have the effect of pro- 
tecting the gross estate of the deceased from 
an unfounded claim, so as to leave a large 
net estate to be taken by the ward. It 
cannot be denied that such a suit vitally 
relates to the net estale—to that residue 
which isthe property cf the ward. More- 
over, the Court of Wards is intended to pro- 
tect estates taken under its superintendence. 
In view of this purpose cf the Act, the 
words ‘ihe property of any Government 
ward’ are used in referring to the estate of 
which the Court of Wards has assumed 
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superintendence including that part of the 
estate which may be subject to pre-existing 
liabilities, a part that may consequently 
never become the ‘property of any Govern- 
ment ward' in its strict sense. Superinten- 
dence having been assumed, there is no 
warrant for introducing a distinciion be- 
tween the two parts of the estate. The 
assumption of the superintendence has a 
retrogressive effect inasmuch as the supe- 
rintendence is not restricted to management 
after the date of its assumption, but the 
Court of Wards must deal with liabilities 
created pricr to the date of assumption of 
superintendence. In my opinion notice was 
necessary before the suit could have been 
brought, and, therefore, the suit was rightly 
dismissed. 
D. Appeal dismissed, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 820 of 
1934 
February 3, 1937 
Monamman Noor, J. 
JAGAT MOHAN PRASAD—AppELLant 
versus 
Me. Le W.BlON—Raspoxpent 

Bihar Tenancy Act (VIII of 1934), s. €7~—Object of 
—Suit, when should be instituted—Section, if applies 
in cases where there has been no abandonment— 
Notice—Date of—Trial Judge having materials be- 
fore him finding a certain date to be date of notice 
—Interference in second appeal, if justified. 

Whenever a landlord takes a proceeding under 
s. 87 of the Bihar Tenancy Act, and a notice is pub- 
lished in conlormity with it, the tenant must have 
the matter settled within the time prescribed in 
the section. Taking steps under that section is not 
obligatory upon the landlord, but if he takes posses- 
sion of the holding otherwise than in conformity 
with that section, he does so at his own risk and 
in that case he will not get the advantage of a 
shorter period of limitation prescribed for suits by 
the raiyats. The section clearly specifies that the 
suit must be instituted within the time prescribed 
therein and if the raiyat satisfies the Court that 
there was no voluntary abandonment, the possession 
of the land will be restored to him, thereby indicat- 
ing that the settion applies even in those cases 
where there has been no abandonment. Suresh 
Chandra-Mookerjee v. Srimati Nesa Bibi (1), referred 


was December 2?, but 
tioned below the marks of thumb impressions of the 
various persons on the back of the notice just above 
the report of the peon, and the trial Court concluded 
that that date was the date on which the peon 


visited the spot and took “steps for publication and , 


posting of the notice as required by the 1ules framed 
by the Local Government and the report and notice 
were exhibited: . 


0. : 
Where the date of the report of the serving peon . 
December 19 was men- ` 


Heid, that it was open to the trial Judga as œ Court : r 


from the various parts of the exhibit before him 


“of fact to draw such inference as could be drawa . 


"518 
and as he had materials on which he could base 
the finding, it could nct be interfered with in second 
appeal. g 5 

A. from a decision of the Officiating Sub- 
ordinate Judge of Motihari, dated May 8, 
193 4, reversing that of the Munsif of Bettiah, 
. dated June 30, 1932. 


Messrs. Rai T. N: Sahay and W. H. 
‘Akhari, for the Appellant. 


Mr. Harnarain Prasad, for the Res- 
pondent. 

Judgment.—The facts of the case 
out of which this appeal has arisen 


are ihese: The plaintiff instituted a suit 
for rceovery of possession of a piece of land 
against his landlord, on the allegation 
that the latter had settled it with him 
under an unregistered paita and there- 
after having taken a proceeding under 
8. 87 of the Bihar Tenancy Act on the 
allegation that the plaintiff had abandoned 
it, jook forcible possession of it. The 

plaintiff's case was that having taken settle- 
` mentofihe land from the respondent he 
had settled it with under-raiyats and had 
enjoined them to make a payment of rent 
to tLe defendant. It was therefore urged 
that the proceeding taken by the defendant 
purporting tobe under s. 87 of the Bihar 
Tenancy Act was fraudulent. The defence 
was that the land was never settled with 
the plaintiff, as there was a stipulation 
. that the plaintiff would pay salami and 
then take registered patia. As this was 
not done, the unregistered patta remained 
incperative and though it was under the 
circumstances not necessary for the defen- 
dant to take any proceeding under s. 87 
of the Bihar Tenancy Act, he did so only 
by way of precaution. The trial Court 
disbelieved the defence and held that 
the land was actually settled with 
the plaintiff who was in possession of 
it, that he never abandoned it and that 
the defendant wrongfully dispossessed him 
from it. On these findings the trial Court 
decreed the suit. These findings of fact 
have been affirmed on appeal by the learned 
Subordinate Judge. He has, however, dis- 


missed the suit on the ground of limitation, - 


holding that as there was nothing to show 
that the plaintiff was a settled raiyat of 
the village therefore his status was that 
of a non-oeccupancy raiyatand as to the 
proceeding was taken under s. 87 of the 
Bihar Tenancy Act and the required notice 
was published on December 19, 1931, the 
suit which was instituted on June 22, 
1932, was barred by limitation under the 


JAGAT MOBAN PRASAD v. i. W. pion (PAT) 


167 10 


provisions ofs. 87 of the Act. The plaintiff 
has preferred this second appeal. 

Two points have been urged before me. 
One is thats. 87 of the Act applies only 
in cases where there has been actual 
abandonment, and in a case in which 
without abandonment the landlord fraudu- 
lently publishes a notice under that section. 
I am unable to accept this contention. A 
reading of the section as a whole clearly 
shows that whenever a landlord takes a 
proceeding under s.87 of the Act anda 
‘notice is published in conformity’ with it, 
ihe tenant must have the matter settled 
within the time prescribed in the- section. 
Taking steps under that section is not obli- 
gatory upon the landlord, but if he takcs 
possession of the holding otherwise than in 
conformity with that section, ke does so 
at his own risk and in that case he will not 
get the advantage of a shorter period cf 
limitation prescribed for suits by the 
raiyats. There are observations. in the 
decision of Mokerjee, J. in the case of 
Suresh Chandra Mookerjee v. Srimati Nesa 
Bibi (1), to the effect thatthe Legislature 
deliberately prescribed short periods for 
the institution of asuit by n raiyat who 
finds that notice has been published 
about his abandonment, where in fact there 
has been nə abandonment. The section clear- 
ly specifies that the suit must be institut- 
ed within the time prescribed therein’ 
andif the raiyat satisfies the Court that 
there was no voluntary abandonment, the 
possession of the land will be restored to 
him, thereby indicating that the section 
applies even in those cases where there 
has been no abandonment. The reason is- 
obvious. As I have said, the Legislature 
has all along been particular in providing 
that disputes between landlords and tenants 
should be settled in as short a time as pos- 
sible so that the title of the raiyat in ' 
respect of the land may not remain un- 
decided fora very long time. ‘Therefore, 
in my opinion, the contention of the’ 
learned Advocate in this respect must be 
Tejected. 

The next contention of the learned Ad- ' 
vocate has been that the learned Subordi- 
nate Judge was not justified in holding 
that notice was published on December 19, 
1931. According to the statement in the. 


-plaint the notice was served on Decem- 


ber 22. Now the publication of notice being 

admitted, the only question before the 

learned Subordinate Judge was whether is 

was published on December 19 or cn 
(1) 11 OL J 483; 6 Ind. Oes. 553, | i 
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December 22. The dateof the report of 
the serving peon is December 22. But the 
learned Subordinate Judge referred to the 
date, December 19, which is mentioned 
below ihe marks of thumb-impressions of 
the various persons on the back of the 
notice. just above the report of the peon, 
and he concluded that that date was the 
date on which the peon visited the spot 
and took steps for publication and posting 
of the notice as ‘required by the rules 
framed by the Local Government. The 
report along with the notice was produced 
by the plaintiff and was exhibited at his 
instance. It was open to the learned 
Subordinate Judge as a Court of fact 
to draw such inference as could be 
drawn from the various parts of the exhi- 
bit before him and the learned Subordinate 
Judge drew the inference that the notice 
was published on December 19, and that 
the report was written on December 22. 
He had materials on which he could base 
that finding, which cannot be interfered 
with in second appeal. 

I dismiss this appeal with costs. Leave 
for a Letters Patent Appeal is applied for 
rand is granted, 


X. Apreal dismissed. 
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MADRAS HIGH COURT 
Appeal No. 89 of 1931 


an 
. Civil Miscellaneous Petition No. 900 
of 1931 
August 31, 1936 
VARADACHARIAR AND MOOKETT, JJ. 
ANUMOLU NARAYANA RAO Minor 
AND ANOTHER Nos. 2 AND 3—DEFENDANTS 
—APPELLINTS 
Versus 
GHATTARAJU VENKATAPPAYYA 
AND OTHERS~-PLAINTIFFS AND DEFENDANTS 
Nos. 4 To T— RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), s. 118 
—Promissory note by Hindu father—Suit on note 
against undivided sons after death of executant— 
Burden of proof of consideration—-Presumption under 
8. 118, whether applies—Nature of the cause of action 
against undivided sons—Burden of proof—Question 
of onus, if material when evidence on both sides has 
been taken—Recitals in deeds, how far binding on 
ane Law—Debts—Son's liability for father's 

ebts. 

The ‘special rules of evidence’ laid down ins, 118 
of the Negotiable Instruments Act, apply only as 
between the parties to the instrument or those claim- 
ing under them, In other cases the presumption 
will only be in the terms in 8.114 of the Evidence 
Act, which by the usual expression ‘may presume’ 
leaves it to the Court to apply the presumption or 
pot according to circumstances. ' |p. 821, col, 1.) 
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A suit upon a promissory note executed by a 
Hindu governed by the Mitakshara Law against his 
undivided sons after his death is not a suit against 
his heirs or representatives as it only sseks to en- 
force the Hindu Law theory of pious obligation in | 
respect of property which the sous have taken by 
survivorship and in such a suit the onus of proving 
the existence of the debt must prima facie be laid 
upon the plaintiff. Krishnanand Nath Khare v. 
Ruja Ram Singh (1) and Ramgop ıl Ghose v. Dhirendra 
Nath Sen (2), referred to. |p. 822 col. 1] 

If a decree had bsen obtained against the father, 
his undivided sons may perhaps become liable to dis- 
charge the decree debt apart from any proof of the 
debt independently of the decree but no such .conm. 
siderations apply to a case where no decree has been 
obtained against the father. Nachiapp: Chetty v. 
Dakshinamurthy Servai (5), not followed. Krishna 
Ayyar v. Krishnaswami Ayyar (6), explained. 

[Case-law discussed.] : 

When evidence has been adduced on both sides 
the question of ounsis a material or deciding [actor 
only in exceptional circumstances. [p. 823, col. 2.] 

Even the onus‘under s, 118 of the Negotiable In- 
struments Act need not always be discharged by 
direct evidence adduced by the defendant. The 
Court may base ite conclusion on the effect of tha 
evidences taken as a whole or draw adverse infer- 
ences against a party who being in a position to 
adducs better evidencs deliberately abs-ains' from: 
doing so. |p. 823, col. 2; p. 824, col. L] i g 

Even in cases where the defendant is tlic heir-at- 
law of the obligor ani as such bound ‘by the rasi- 
tals coatained in the document executed by its pre- | 
decessor, the Court will, in valuing the evidence, bə 
justified in taking into account the fact that 
the defendant was not himself a party to ths trans- 
action and the plaintif and those opposed to the 
plaintif are thus placed in a position of advantage 
and the disparity arising from this circumstance 
becomes all the greater when the defendants are 
minors. |p. 824, col. 1.] 


A, against the decree of the Court of :the 
Subordinate Judgé (Additional) of Guntur, 
in O. 8. No. 61 of 1928, and petition praying 
that in the circumstances stated in the 
affidavit filed therewith, the High Court will 
be pleased to admit as additional evidence 
in Appeal No. 89 of 1931, on ths file of the 
High Court the documents marked as Ex. A 
and B and produced therewith. 

Messrs. B. Sommayya and C. Sambasiva 
Rao, for the Appellants. 

Mr. Ch. Raghava Rao, for the Respond- 
ents. - 


Varadachariar, J.—This appeal arises 
out of a suit for money, instituted by the 
indorsee of a promissory note (Ex. A) dated 
August 8, 1923, for Rs. 5,000 executed in 
favour of the 4th defendant by one A. Ven- 
katarayudu deceased (hereinafter referred 
toas A. V.). The endorsement purports to 
have been made on July .2, 1926, in cons 
sideration of the plaintiff undertaking . to 
pay off the debt due by 4th defendant to one 
G. Venkatarayudu (hereinafter referred to 
as G. V.) under Ex. B a pronote dated 
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August 2, 1924, for Rs. 4,001. It is ecmmon 
ground that after the suit note was endorsed 
tothe plaintiff, a notice was sent through 
D. W. No. 4,a Vakil of Guntur, demanding 
payment ol the money, and that A. V. sent 
a reply staling that the pro ncte was devoid 
of consideration. The reply notice is not 
nuw forthecming and itis, therefore, not 
pessible to say noris D. W.No. 4 able to 
remember what more was stated in it asto 
10 the circumstances under which and 
the purpose for which the note was execut- 
ed. Notwithstanding this reply which re- 
pudiated liability, this suit was instituted 
only on the last day of the period of limi- 
tation and more than a year and a half after 
A. V.’s death. 

The appellants, who were defendants 
Nos. 2 and 3 in the lower Court, are the two 
undivided minor sons of A. Vi the Ist de- 
fendant is his undivided younger brother. 
In tLe written statements, the defendants 
set out in seme detail. the circumstances 
which according to their information and 
belief led to the execution of the suit note. 
Biiefly stated, tke story wasto the effect 
that in certain domestic di-putes between 
A. V. and G. V. who were brothers in-law, 
thedth defendant, a commen friend and 
relation, was requested to intercede with a 
view to persuade G. V. to take back his 
wife {ihe sister of A. V.) whom he had sent 
away or threatened to send away to A. V.'s 
house and that by way of assuring A. V. 
that both parties will act according to 
his advice in the matter, A. V. executed tle 
suit.note in favour of the 4th defendant 
and.a brother of G. V. (on G. V.’s part) 
executed a similar pro-note for Rs. 5,000, 
in favour of the 4th defendant. The writ- 
ten statement filed by the lst defendant 
was fuller in par.iculars than that filed 
on behalf of the defendants Nos. 2 and 3 
by their mother. In answerto the plaint- 
it's allegation thatke wasa holder in due 
course, it was stated that ke had paid no 
consideration for the transfer and that he 
was not the real transferee but only acting 
on behalf of G. V. who on account of 
quarrels with the defendants’ family was 
irying to harass them by taking a transfer 
of this note which he knew was not support- 
ed by consideration. 

It isnot denied that before the irstitu- 
tion of this suit, the relations between G. V. 
and the defendanis had become very strain- 
ed and had led to civil and criminal pro- 
ceedings. It is also admitted by same of 
the witnesses examined on the plaintifi’s 
side that G, V, had put away his wife (the 
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sister of A.V.) and married another wife, 
but they would have it that this happened 
only afler A. V.’s dezthand in conse- 
quence oltLe disputes between G. V. and. 
the istdefendant and had nothing todo 
with the execution of Ex. A by A. V. 

Among the issues framed on lebiuary 13, 
1929, the first issus raised the question whe- 
ther the suit note was executed by A. V. 
and was supporled by consideration. The 
first defendant had filed his written state- 
ment on February 2, 19.9, and on April 8, 
1929, the plaintift’s Pleader endorsed on the 
plaint that the claim against the Ist defend- 
ant was given up. In explanaticn cf this 
step it was stated that the lst defendant 
was in jailin consequence of a conviction 
in a Sessions case and thatto avoid delay 
he was given up. The step that followed 
makes one suspicious as to the true reason 
for adopting this course. The latter con- 
duct of the litigation shows that ihe 
plaintiff was not prepared to examine eitLer. 
G. V. cr the 4th defendant as a witness in 
the case. The issue as originally framed 
cast on tke plaintiff the onus of proving 
execution as well as consideration; and, that 
would have necessitated plaintiff leading 
evidence in the first instance. On April 
16, 1929, a petition was filed on the plaint- 
ifs side laying stress on the fact that the 
lst defendant had been given up and pray- 
ing that us the written statements of defend- 
ants Nos. 2 and 3 practically admitted the 
genuineness of the note and raised in sub- 
stance a plea of absence of consideration, 
the Ist issue should be recast so as to throw 
the onus of proof on the defendants. 
The Court acceded to this suggestion 
and, overruling the objection of the appel- 
lants to such a course, recast the issue in 
its present form. f 

At the trial, two out of three attestors to 
the suit note were examined as D. 
W.Nos.land 2 and they  supportad 
the defendants’ version as to the origin and 
purpose of the note, The remaining 
attestor, a brother of G. V. was examined as 
P. W. No. 4 and he deposed that the suit 
note was executed in the kotiu or business 
place of the 4th defendant who paid the 
consideration in cash to A. V. Evidence to 


the same effect was given by P. 
W. No. J, abrother ofthe 4th defen- 
dant (the promisee), The plaintiff, as 


P. W. No. 3, spoke to the transfer in his 
favour being supported by consideration 
and stated that he had executed a paddu 
(or memo) to G. V. undertaking to discharge 


4th defendant's debu to. G, V, under Ex Bẹ 
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"The learned Subordinate Judge expressed 
himself unable to accept the defendants’ 
story as to the object of the execution of 
the suit pro-note and held that it was 
supported by consideration. He also held 
that the plaintiff was a holder in due course 
and accordingly gave him a decree against 
the family properties inthe hands of defen- 
dants Nos. ? and 3. Hence this appeal by 
defendants Nos. 2 and 3. Plaintiff was 
also given a decree against the 4th defen- 
dant (as endorser) who appears to have 
submitted to the decree. 

It will be convenient to deal at the outset 
with the question of the frame of the issue 
and the onus of proof, which was argued 
before us at some length. Section 118, 
cl, (a) of the Negotiable Instruments Act 
provides that every negotiable instrument 
shall be presumed to have been made and 
endorsed for consideration; and according 
to cl. (g) the holder of the negotiuble instru- 
ment shall be presumed to be a holder in due 
course. Though this section is not, like 
ss. 119 to 122 limited in terms to a “suit 
upon the instrument,” it seems only reason- 
able to hold that the “special rules of 
evidence” laid down in s. 118 must have 
been intended to apply only as between 
the parties to the instrument’ or those 
claimiag under them. In other cases, the 
presumption can only be in the terms 
enacted in s. 114 of the Evidence Act 
(Vide Ill. e) which by the use of the expres- 
sion ‘may presume’ leaves it to the Court to 
apply the presumption or not according to 
circumstances. When a suit like the 
present is instituted against the undivided 
sons of a Hindu promisor governed by 
the Mitakshara Law, the suit cannot be 
regarded as one against the heirs dr repres- 
entatives of the promisor, because it only 
seeks to enforce the Hindu Law theory of 
Pious obligation, in respect of property 
which the sons have taken by survivorship. 
The Pious obligation can arise only on the 
assumption of the existence of a debt due 
by the father; and, this way of stating the 
Positicn would prima facie throw on the 
creditor the onus of proving the existence of 
a debt. 

The inappropriateness of applying even 
as against the undivided sons of the exe- 
cutant, the provisions of the Negotiable 
Instruments Act can be shown by one or 
two illustrations. The sons can always 
avoid liability by proving the illegality or 
immorality of the debt; but no such defence 
is contemplated or permitted by the Nego- 
tiabie Instruments Act. Again, take 4 


ANUMOLU-NARAYANA RAO V. GHATTARATO VENX<ATAPPAYYA (MADR) 


821 


suit by the endorsee of a promissory notè 
executed by the father; it being presumed 
or proved that he is aholderin due course, 
the endorsee may be entitled to a decree 
against the executant (father) even after 
proof that as between the original parties 
to the note, there was no consideration at 
all. Butin such a case when absence of 
consideration has been proved, it will be 
preposterous to postulate the existence ofa 
‘debt’ and impose on the sons a pious obli- 
gation in respect thereof. If, as observed 
in Krishnanand Nath Khare v. Raja Ram 
Singh (1), one has to reconcile oneself to the 
difficulty of applying the legislative pro- 
visions of Western Law to the ancient 
customs and traditions of the law of the joint 
Hindu family, one need not add to this 
difficulty by an unreasonable extension of 
the provisions of the Negotiable Instru- 


. ments Act. With reference to the possibility 


of regarding the ‘family’ itself as the 
‘maker’ of a promissory note executed by 
the father or manager, see observations 
of Page, J., in Ramgopal Ghose v, Dhirendra 
Nath Sen (2). 

It must now be taken as established by 
the decision of the Judicial Comm'ttee in 
Sadasuk Janki Das v. Sri Kishen Parshad 
(8) that none can be held liable on a 
negotiable instrument unless his liability 
appears on ihe instrument itself, in a 
manner recognised by law. An heir or 
legal representative will of course be liable 
if his ancestor or predecessor was liable on 
the instrument. Any other person can be 
made liable only upon the consideration and 
not on the note. If a decree had been 
obtained against the father, his undivided 
sons may perhaps become liable to dis- 
charge the decree debt [Periasami Mudaliar 
v. Seetharama Chettiar (4)] apart from any 
prouf of the debtindependently of the decree 
and it might perhaps make no difference in 
such a case that the decree against the 
father was based upon the presumption laid 
down ins. 118 of the Negotiable Instru- 
ments Act. Likewise a decree thus obtain- 
ed against the father may, bythe operation 
of s. 53, Civil Procedure Code of 1908, become 
executable against the interests of the sons 
in the family property, leaving it open to them 


(1) 44 A 393 at p. 396; 66 Ind, Cas. 150; 20 ALJ 
233; A I R1922 All. 116. 

(2) 54 C 380; 101 Ind. Cas. 573; 31 C W N 397; AIR 
1927 Cal. 376 

(3) 46°C 663; 59 Ind, Ces, 216; 290L J 310; 17 A L 
J 403: 25 M L T 258; 36 M L J 429; 21 Bom, L R 603: 1 
UPL R(P C) 37; (1919) M W N 310; 23 0) W N 937 
10 L W 143; 12 Bur. L T 160; 46 [A 33 (P 0). 

(4) 27 M 243, 
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to e cape liability only on proof of illegali- 
ly or immorality without entitling them to 
call upon the creditor to establish the ex- 
iste.ce cfa ‘deb.’ apart from the decree. 
No such special considerations epply to a 
case where, as in the present, no decree has 
been obtained against the father and the 
suit is brought after his death against his 
undivided sons. In this class of cases, it 
seems to me right to hold that the onus of 
proving the existence of a debt must 
prima facie be laid upon the creditor who 
can of course call in aid the presumption 
permissible under the general law of evi- 
dence, namely s. 114 of the Evidence Act. 

“On behalf of the plaintiff-respondent, Mr. 
Raghava Rao relied on the decision in 
Nachiappa ‘Chetty v. Dakshinamurthy 
Servat, 28 Ind. Cas. 345 (5) as sup- 
porting his contention that in a suit 
on the father’s note, the burden 
of proof is not different in respect of the 
claim against the sons from that appli- 
cable to the claim against the father. 
On the facts it may be pointed out that 
in that case the suit had been instituted 
during the father’s life-time. This is what 
made it possible for ihe learned Judges 
to say thatthe sons had been added only 
to give them an opportunity of proving, 
ifthey can, that the debt was incurred 
for illegal or immoral purposes. Similar 
language cannot be appropriately used 
where the suit is instituted after the 
father’s death andthe sons are ths only 
defendants. If the learned Judges intend- 
ed to lay down the rule in broad terms, 
80 as even to cover a case like the present, 
Tam, with all :espect io them, unable to 
concur in that view. Their conclusion is 
mainly based on the decision in Krishna 
Ayyar v. Krishnaswami Ayyar (6) but as 
we read the judgments of Shepherd and 
Subramania Ayyar, JJ.,in the last men- 
tioned case, their Teasoning far from 
leading to such a conclusion seems to us 
to suggest the contrary result. 

The actual decision in Krishna Ayyar v. 
Krishnaswami Ayyar (6), related to the 
propriety of joiningin the samel action a 
claim for a personal decree against the 
executant of a promissory note and a 
ae to recover the debt from the shares 
of his co-parceners inthe joint pro 
of the family. While holding MoR aladas 
to be permissible, both Shepherd and 
Subramania Ayyar, JJ., clearly reco 
nise that the liability of the exccutant 


(5) 28 Ind, Jas. 845; 17 ML J 232 
(6) 23 M 597, ' 
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is on the note while the liability of the 
other co-parceners is on the debt and ig 
an obdiigation arising under the Hindu 
Law: See also Poturaju  Seshayya v. 
Pilla Sanjivarayudu (7) and Ramaswami 
Nadan v. Ulaganatha Goundan(s). I am un- 
able Lo agree in such cases the cause of 
action as against the two sets of defendants 
can be said to be the same in the sense that 
evidence suflicient to establish the liability 
of the executant would necessarily and 
always suffice to establish the liability of 
the other set of defendants. In the Full 
Bench judgment in Mallesam Naidu v. 
Jugala Panda (9), there is no doubt 
language employed which may seem to 
support the contention that the cause of 
action is the same as against both father 
and son. But the question then under 
discussion was whether a separate cause 
of action accrued as against the sons 
after the father’s death or the cause of 
action against both accrued once for all 
during the father’s life-time. 

Mr. Ch. Raghava Rao contended that 
so far as the creditor was concerned, the 
same evidence would suffice to establish 
the liability both of the father and of the 
sons and the only difference between them 
was that by wav of defence the suns can 
plead the illegal or immoral character of 
ths debt. He also laid emphasis on the 
circumstance that the extinction of the 
father’s liability or its unenforceability on 
the ground of limitation will equally avail 
the sons as a defence. But this contention 
ignores the fact that for purposes of 
joinder as also the continued subsistence 
of the liability, the decision in Krishna 
Ayyar v. Krishnaswani Ayyar (6) draws 
no distinction between the claim against 
the sons and the claim against the other 
co-parceners of the executant; nevertheless 
there can be no doubt that in respect of 
the claim against the co-parceners who 
are not sons, there lies on the plaintiff 
creditor himself, the further burden of 
proving that the suit debt was incurred 
for family purposes, cf. Abdul Majid Khan v. 
Saraswati Bai (10). In this view, the decision 
in Krishna Ayyar v Krishnaswami Ayyar 
(6) even if it can be read as laying down 


(7) 67 M L J 393; 150 Ind. Cas. 885; (1931) M WN 
16; 39 L W 579; AIR 1934 Mad. 350; 7 R M 36. 

(8) 22 M 49 at pp. 62 and 63. 

(9) 23 M 292. 

(10) 61 I A 90- 147 Ind Cas 1:10 O WN 1281; 6 R 
PC 48; 66M LJ 65:39 T: W 72; 59 C LJ 548; (1934) A 
LJ79;A I R 1984PC4;15PLT 99; 35 PLR 10: 
30 NLR €0x1934) M W N 4; 36 Bom. L R 225; 380 
W N 201; 17 NLJ1(P O). 
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that the cause of action as against the 
non-executants is the same as that against 
the executant of the note, will not support 
the conclusion that as against all the 
defendants joined in a suit of the kind 
there contemplated, the onus of proof 
resting on the plaintiff will be the same. 

Reliance.was placed by Mr. Raghava 
Row on Ayyaswami Pillai v. Guruswami 
Naicken (11), Nataraja Naicken v. Ayya- 
swami Pillai(12) and Thanakammal v. Khun- 
hamma (13), in support of the contention 
that the liability even of non-executants 
may be described as one on the note. 
The observations in these cases are opposed 
not only io the judgments in Krishna 
Ayyar v. Krishnaswami Ayyar (6), Seetha- 
rama Cheity v. Seshiah Chetty (14) and 
Shanmughanatha Chettiar v. Srinivasa 
Ayyar (154, but to the principle of the 
decision of the Judicial Committee in 
Sadasuk Janki Dasv. Sri Kishen Pershad 
(3). The assumption in Nataraja Naicken 
v. Ayyaswami Pillai (12) and Thanakam- 
malv Khunhamma (13), that the decision 
of the Privy Council in Karamalli Abdulla 
v Karunji Jeevanji (16) supports the view 
that even non-executants can be held 
liable on the bill or note seems to us, 
with -all respect, unwarranted, because, as 
pointed out in Shanmughanatha_ Chettiar 
v. Srinivasa Ayyar (15), their Lordships 
expressly say that the suit should not be 
regarded as one on the bill but must be 
treated as “an action of accounting against 
both Rashid and Karim.” Reference has 
been made in some of the judgments 
relied cn by Mr. Raghava Rao to the 
principle that when the loan and the 
note are contemporaneous, there can be 
no cause of action independent of the 
note, because that is the only contract. 
Judicial opinion is by no means unani- 
mous as to this proposition [see Chinnayya 
Naidu v. Srinivasa Naidu (17) and Rama- 
swami Pillai v. Mungiah Padayachi (18)j, 

(11) 3 LW 463; 33 Ind. Cas. €91. 

(12) 32 M L J 354: 38 Ind. Cas. 339; 5 L W 410; 
(1917) M W N 220; 21 M L T 405. 

(13) 37 M L J 369; 53 Ind. Cas. 878. 

(14) (1912) M W N 1011; 17 Ind. Cas. 417. 

(15) 40 M 727; 35 Ind. Cas 219; A IR 1917 Mad. 
108; (1916) 2M W N 14; 31 M L J 138; 4 L W 27; 20 
ML T172. 

(16) 39 B 261; 26 Ind. Cas 915; 17M L T 35; 2 LW 
133; 17 Bom. L R 103: 19 C W N 337; 13A L J 121; 21 
gud m 28 M L J 515; (1915) M W N 606; 471A 

(17) 67 M L J 912; 156 Ind. Cas. 250; A I R 1935 
Mad. 206; 7 R M 665. 

(18) 59 M 268; 161 Ind. Cas. 273; (1935) M W N 855; 
a 145; A I R 1936 Mad. 179; 70M L J 267; 8 R 
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but in any event, that proposition can 
hold good only as between the parties to 
the note and has therefore no bearing 
on the question now under consideration. | 

In Yeluri Satyanarayana v Yelurt 
Mallayya (19), there is no doubt an ob- 
servation that the difference between the | 
claim on the note and the claim on the 
debt is a verbal distinction and not one 
of substance. The observation may per- 
haps be justified where as in Krishna 
Chettiar v. Nagamani Ammal (20), the 
distinction was insisted on merely with 
reference to the interpretation of .the frame 
of the suit, though even in this respect 
the Privy Council in Sadasuk Janki Das 
v. Sri Kishen Pershad (3), insisted on the 
distinction. It seems to us too sweeping 
to say that for all purposes the distinction 
is unsubstantial. To take one instance, 
the difference will be very material waen 
the Court is called upon to apply the 
provisions of ss. 120 and 121 of the Negoti- 
able Instruments Act. 


Some of the cases above referred to 
also bear on the question whether the 
plaintiff, as endorsee of the note, is limited 
to the remedy availible on the note or 
can also claim to recover ths debt from 
the property of non executants, on the 
ground of their liability under the Hindu 
Law. Judicial opinion is divided on. the 
point; but, as we have come tə the con- 
clusion that this appeal must succeed on 
the merits, even on the. assumption that 
the plaintiff is entitled to recover the debt 
from the undivided sons of the executant 
and even on the footing that he is en- 
titled to invoke the aid of s. 119 of the 
Negotiable Instruments Act, we do not 
pause to consider the necessity or desir- 
ability of obtaining the opinion of a Full 
Bench on the questions above discussed. 
Tt has to be borne in mind tht when 
evidence has been addaced on both sides, 
the question of onus is a material or 
deciding factor only in exceptional cir- 
cumstances [Cf. Yellapya Rimappa Naik 
v. Tipanna (21)], and that even the oaus 
under s. 118 of the Negotiable Instru- 
ments Act need not always be discharged 
by direct evidence adduced by the de- 
fendant: Mohamed Sharif Khan v. Mohamed 


(19) 58 M 735; 155 Ini. Crs 581; (1935 MW N 349; 
41 L W 514; 63M LJ510,7R M51; A IR 1935 Mal, 
447 (E Bi. 

(20) 39 M 915; 30 Ind. Cis 574; 18 M L T 216. 

(21) 56 M LJ 287; 114 Ind. Crs. 13: A IR 1929 P O 
8; 49 OL J 104; 29 L W 231; 33 O W N 233; 31 Bom. 
L R 249; 53 B 231; 929) AL J 4 (P O). 


824 


Moozzum Ali Khan, 19 Ind. Cas. 464 
(22), Singer Kunwar v. Basdeo Prasad, 
124 Ind. Cas. 717 123), Bishamber Das 
v. Ismail (24). Not meiely can the Court 
base its conclusion on the effect of the 
evidence taken asa whole but it may also 
draw adverse inferences against a party 
who being in position to adduce better 
evidence deliberately abstains from doing 
sc: Murugesam Pillai v. Manickavasaka 
Desika Gnana Sambandha Pandara 
Sannadhi (25), Guruswami Nadar v. 


‘Gopalaswamy Odayar (26) and Raghavendra 


Rao v: Venkataswami Naicken (27). 

` In dealing with the evidence, we are 
obliged to refer at the outset to 
certain defects and omissions in the 
lower Court's discussion of it which are 
so material as seriously to impair tke 
value of the judgment under appeal. Even 
in cases where the defendant is the heir- 
at-law of ihe obligor and as such bound 
by the recitals contained in the document 
executed by, his predecessor, tke Court 
will, in weighing tke evidence, be justifi- 
ed in taking into account the fact that the 
defendant was not himself a party to ihe 
transaclion and the plaintiff and those 
supporting the plaintiff are thus placed in 
a position of advantage. The disparily 
arising ircm this circumstance becomes 
allthe greater when the defendants are 
m‘nors. And yet, the learned Judge has 
in this case, made strong comments on the 
omissicn of the defendants to disclose the 
source of their information as tothe cir- 
cumstances attending the execution of 
the suit prc-note and upon the differences in 
details between the written statement of the 
lst defendant and the written statement filed 
by the mother on behalf of defendants Nos. 
2and3. Onthe other hand,it does not 
appear to have occurred to him at all that 
the omission of the plaintiffs to call the 
4th defendant and G., V. to give evidence 
in the case was, in the circumstances, of 
great significance. 

The 4th defendant was undoubtedly in 


" (92) 79 Ind Cus. 464; A 1R1923 All. 214. 

(23) 124 Ind Cas, 717; AI R 1930 All. 568; Ind. Rul. 
(1920) All 573 
i ea A IR 1933 Lah. 1029; 149 Ind, Cas. 605; 6R L 
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(25) 40 M 402; 39 Ind. Cas. 651; A I R 1917 PO 6; 21 
MLT 288; 32 ML J 369; 15 A L J 281; LPL W 457; 
5 LW 759; 21 OW N 761; 19 Bem LR 4é 6; 250149 
569; (1917) M W N 487; 44 TA 98 (PCO) 

(26) 42 M 029; £0 Ind. ‘Cas 778; ALR 1919 Mad 444; 
36 M L-I 508; LW 537; (1919) M WN 301. 

(24) FOL W 966 at p 971; 124 Ind. Cas. 277; AIR 
1930 Ma Mad. 251; (1929) M Ww N 752; Ind. Rul (1930) 
Ma 
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embarrassed circumstances even at the 
time of Ex. A; his note Ex. Bin favour of 
G. V. carried interest at Re. 1-0-6 per cent. 
per mensem and had been outstanding for 
about a year by the date of Ex-A and yet 
we are asked to accept the story that the 
money he brought for paying off G. V. was 
with little ado lent away to A. V. on a pro- 
missory note carrying interest at Re. 0-12-0 
per cent. per mensem. If the plaintiff- 
intended to rely cn the statutory presump- 
tien, why ehould he have called the 4th 
defendant’s brother as P. W. No. 1 instead 
of calling the 4th defendant himself. On 
a perusal of the evidence of P. W. No. 1 we 
are not satisfied that P. W. No. 1 was at all 
present at the execution of Ex.A. It:is the 
story of P. W. No.1, that the money lent 
under Ex. A, was advanced at the 4th de- 
fendant’s place of business and he admits 
that the 4th defendant kept accounts. Why 
have not these accounts been summoned ? 
If the note was executed ina place like the 
business quarters of Guntur (as P. W. Nes. 
l and 4 would have it) where plenty of 
respectable people would have been avail- 
able, why should attestors of the status of 
D. Ws. Nos. land 2 have been called in, 
even if (as suggested by P. W. No. 4) these 
persons happened to be going along the 
road atthe time. Reliance was placed by 
Mr. Raghava Rao on the fact that Ex. B also 
has been attested by D. W. No. 2; but we 
have not been told anyibing asto the place 
where it had been executed, so that we are 
not in a position to say whether in the 
circumstances he was a natural attestor to 
Ex. B or not. 

As regards the payment of consideration 
by plaintiff for the transfer of Ex. A, the 
only evidence in support of itis that of 
the plaintiff himself. Even according to 
him, there was no payment in cash at the 
time but only the execution of a paddu 
in favour of G. V, The paddu has not been 
produced though plaintiff offered to produce 
it, if required. It is the plaintiff's story that 
some time later, the paddu was discharged 
by payment but one important circums- 
tance bearing on this part of the case has 
not even been adverted to by the learned 
Subordinate Judge. As stated already a 
notice was sent Through D. W. No. 4 de- 
manding payment even during the lifetime 
of A.V. The plaintiff would have us þe- 
lieve that D. W. No. 4 told him of the re- 
ceipt of some reply even two or three months 
before the death of A.V. but not of the 
terms of the reply ; but in another part of 
his deposition, he states that he filed this 
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suit within 4 or 5 months after D. W. No. 4 
told him of the receipt of a reply. The two 
Statements are irreconcilable because this 
suit has been filed nearly 20 months after 
the death of A. V. Theimportance of this 
part of the plaintiff's story arises by reason 
ofits bearing on the alleged payment of 
cash to G. V. because after receipt of a 
repudiation by A. V., plaintiff was hardly 
likely to have parted with such a large 
amount. Even if he had undertaken a legal 
liability of G. V. by a kind of novatio, it is 
incredible that he would not have cared to 
inform’ himself what kind of reply A. V. 
gave to the notice sent through D. W. No. 
4. The delay of 20 months in instituting the 
suit is hardly consistent with the hypothesis 
that the plaintiff had incurred any kind of 
liability in this connection. Even accord- 
ing tothe plaintiff, he did not take a trans- 
fer of Ex. Ain the ordinary course of com- 
mercial business or even in satisfaction of 
a claim he had against the 4th defendant 
which he had no other means of recovering. 
He voluntarily undertook the 4th defen- 
dant’s liability under Ex. B in return for 
the transfer of Ex. A. The evidence of 
D. W. No. 4 is not as helpful to the Court as 
it might have been in view of his status; but 
reading through it one cannot resist the 
suspicion that the notice was probably sent 
by him at the instance of QU. V. himself, 
wh? was admittedly his standing client. 
The bearing of this circumstance on the 
appellant's case that plaintif is only a 
benamidar for G. V.is obvious. In any event 
G. V. would undoubtedly have been the 
best witness to speak to these matters as 
well astothe time when differences arose 
between himself and his wife ana attempts 
were made to settle those differences. 

Mr. Raghava Rao contended that it was 
the duty of the appellants to call G. V. and 
the 4th defendantif they thought their 
evidence material. Weare unableto ap- 
preciate this argument, in view of the fact 
that according to the appellants it is G. V. 
who is really conducting the suitin the 
plaintiff's name andthe 4th defendant has 
transferred the note to the plaintiff benami 
for G. V. and in breach of the understand- 
ing on which it had been executed. On 
the other hand the plaintiff has nowhere 
suggested that G. V. and the 4th defendant 
are antagonistic to him. 

Reviewing the evidence with due regard 
to the consideration above set forth, we 
are of opinion that the evidence given by 
two of the altestors (D. Ws. Nos. 1 and 
2) in support of the appellant’s story _ was 


“ ANUMOLM NARAYANA RAO. Y, GHATTARAJU VaNKATAPPAYYA (MADR.) 


825 
at least sufficient to shift the onus on to tLe 
plaintiff and that the latter has deliberate- 
ly chosen not to place the best evidence 
before the Court. That the third attestor 
(P. W. No. 4) supports the plaintiff does 
not count for much in the circumstances 
of this case, because that witness is a 
brother of Q. V. and. according to the 
appellants, G. V. is behind the plaintiff in 
this suit. The episode that P. W. No. 2 
has denied does not seem to us such a 
vital part of the defendant’s case that the 
discrediting of that episode on the strength 
of her testimony must of itself disprove 
the substance of the defendant’s case. Her 
evidence has to be weighed in the light 
of the admitted fact that the house in 
which she lives has long been and still 
continues to be under mortgage to G. V.; 
and it is curious that she was in the 
first instance summoned on the appellant's 
side. We must also observe that we are 
not satistied with the reasons given by the 
learned Judge for discrediting D. W. No. 3 
who appears to bə aman of respectability 
and not merely of ‘professed’ respectability. 
A.V. was no doubt the witness's aunt's 
daughter's son but that may itself be a 
reason for his being informed of domes- 
tic matters arisingin A. V.’s family. We 
do not cee any change as the Jearned 
Judge seems to find between the version 
given by D. W.No.2and that spoken to 
by D. W. No. 3. Their stories relate to 
different stages. i 

Mr. Raghava Rao rightly urged that tLe 
learned Subordinate vudge has had the 
advantage of seeing the witnesses before 
him and hes expressed himself favourably 
impressed by the demeanour of P. W. Nos. 2 
and 3 in the witness-box. The cases 
referred toin this connection do not pro- 
fess to lay down a rule of law limiting 
the powers of the Appellate Court but 
only indicate a rule of caution for its 
guidance. We have duly borne this 
caution in mind, but for the reasons we 
have already given, we find ourselves 
unable to give the same weight to the 
lower Court's judgment in this case as we 
should be disposed to do in other circum- 
stances. In the view that we take as to 
the effect of the whole evidence adduced 
in this case, this appeal must be allowed 
and the suit dismissed as against defen- 
dants Nos. 2 and 3 with costs here and 
in the Court below, piyable by, the plaint- 
tiff. 

“A petition (C. M. P. No. 900 of 1931) has 
been filed on behalf of the appellants for 


826 


the admission of ‘two documents in 
appeal. One of themis said to bea draft 
of a notice alleged to have been sent by 
A.V. to P. W. No. 2, We see no justifica- 
tion for admitting such a document at this 
stage. The otheris a certified copy of a 
deposition given by A. V. in which he 
denied that any money was due under 
the suit pro-note. That is only a self-serving 
statement. If all that the appellants de- 
sire to show by this document is that the 
plea of non-liability was put forward by 
A. V. himself and not invented by them 
for the purposes of this suit, that is suffi- 
ciently established by the evidence of D. W. 
No. 4anditis therefore unnecessary to 
admit this deposition of A. V. 


_. ©. M. P. No. 900 of 1931 will accordingly 

be dismissed. i 

Mockett, J.—I agree. As to the ques- 
tions of fact which arise in this appeal, I 
have noihing to add to what my learned 
brother has said. It is very apparent that 
the trial Judge has failed to direct his 
mind tothe proper aspect of some of the 
salient features of this case especially the 
remarkable omission by the plaintiff to 
call the 4th defendant and Gadde Venkata- 
rayudu. It is possible no doubt that the 
general handling of this case was 
due to the frame of the issues, 
But in any event when the whole facts 
were before the Court, the absence from 
the, witness-box of the two persons to whon 
must have been known the real facts should 
have beena helpful guideto the Court in 
arriving at a decision; but this feature of 
the evidence seems to have been given 
little, if any, attention. The suggestion 
thrown outin this appeal that the defen- 
dants should have called the 4th defen-- 
dant and Gadde Venkatarayudu is to me 
wholly unconvincing. 

Mr. Raghava Rao and Mr. Sambasiva 
Rao have addressed us fully on the ques- 
tion of onus of proof and a number of 
cases have been cited. It is suggested 
by Mr. Raghava Rao that there is a 
conflict of authority with regard to the 
position but it seems to me that the matter 
now directly before us has not been conclud- 
ed by authority. The whole difficulty arises 
from whatis described in Krishnanand 
Nath Khare v. Raja Ram Singh (1), at 
p. 396* : 


“Applying the legislative provisions of the 
Western Law to the ancient customs and tradi- 
tions of the law of ths joint Hindu family.” 

Section 118 of the Negotiable Instruments 


p.*Page of 44 A.—[ Ed] 





ANUMOLU NARAYANA RAO V. GHATTARAJU VENK: TaPpAyya (MADR.) 


16710 


Act is essentially a product of Western 
Law. Long before the provisions of 
the Bills of Exchange Act of 1882 it 
was one of the rules of the law Merchant 
that consideration was presumed in the 
case of negotiable instruments. The 
Indian Evidence Act of 1872 allows the 
Court to presume that &a bill of 
exchange was accepted or endorsed for 
good consideration and s. 118 of the 
Negotiable Instruments Act of 1881 in- 
troduces a statutory presumption that all 
negotiable instruments are made or drawn 
for consideration. An examination ofthe 
Indian case-law shows that complications 
which have arisen in suits apparently 
founded on promissory notes brought 
against members cf joint Hindu family 
have been matters really of pleading and 
joinder of parties and causes -of action. 
No such difficulties arise in England and 
no English cases have been cited in argu- 
ment. It is natural that from Indian 
case law should guidance be sought when 
a relic ofthelaw Merchant asto burden 
of proof is intermingled with the dcctrine 
of family necessity. Much reference has 
been made to Nachiappa Chetty v. Dakshi« 
namurthy Servai (5), which at first sight 
appears to be in favour of the 
respondents in the case. But it must 
be observed in that case the father at the 
time of the suit was alive and his sons 
were joined with him as defendants. The 
suit was primarily against the maker 
cfthe negotiable instrument, a party to 
the instrument. Now in this case the 
essential feature of liability under anego- 
tiable instrument is absent. The decision 
of the Judicial Committee is Sadasuk 
Janki Das v. Sri Kishen Pershad (3) is clear 
that in order to make a person liable on a 
promiss»ry note it must be shown that his 
name appears uponit. The decision of the 
Judicial Oommittee in Karamalli Abdulla 
v. Karunji Jeeranji (16),does not seem to be 
in the least at variance with Sadasuk Janki 
Das v. Sri Kishen Pershad (3). At p. 273* 
their Lordships point out that the action 
is one for an account. In this case the 
defendants’ names do not appear upon the 
instrument; their fathers name appears 
upon it but they are not sued as the 
legal representatives of their father. They 
are sued under the provision of Hindu Law 
by which sons are liable for their father's 
debts. In other words, the suit is on a 
debt and not on the promissory note at 





*Page of 39 B.—[Ed.] 
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all. When that distinction is borne in 
mind, it seems to me thit this case 
presents little difficulty. My learned 
brother has examined the cases and I do 
not wish to repeat his analysis. It will 
be seen that the point now raised has 
never before come for decision in the 
clear-cut form in which itis now presented 
to us. Asstated in Yeluri Satyanarayana 
v. Yeluri Mallayya (19, the difference 
between aclaim on a promissory note and 
a claim on a debt may in certain cases 
be lacking in substance and I think 
Ramesam, J., in delivering the judgment 
of the Full Bench had such circumstances 
in mind. But in a case such as is before 
us the form of the suit is of vital import- 
ance to the defendants and for the reason 
that if the burden is on them to nega- 
tive the acts of their father they are in 
a difficult if not in a hopeless position. 
The defendants are mere children without 
any knowledge of the facts. The plea 
therefore in this case as to the form of 
the action is, asI have said, of great 
importance and I imagine must always so 
bein suits brought after the death of the 
father against ths sons ostensibly on a 
promissory note. As pointed out by my 
learned brother, some doubt has arisen 
in this matter owing to the observations 
made in Ayyasami Pillai v. Gurusami 
Naicken (11), Nataraja Noaicken v. Ayya- 
sami Pillai (12) and Thanakammal v. Kun- 
hamma (13). I am inclined, however, to 
think that Coutts-Trotter, J., in Ayyasami 
Pillai v. Gurusami Naicken (11), had in 
mind tke importance of the promissory 
note rather as evidence of the debt and 
in none of these cases was the question of 
burden of proof given any prominence. So 
far us Nataraja Naicken v. Ayyasami Pillai 
(12), is concerned, personally I see nc- 
thing very extraordinary in a suit being 
framed on the note against the maker and 
under the Hindu Law against the mem- 
bers of the family. On the other hand I 
find it much more difficalt to contemplate 
a suit ona negotiable instrument against 
anybody not a party to it. The distinc- 
tion as to the form of pleading is pointed 
out by Page, J., in Ramgopal Ghose v. Dhi- 
rendra Nath Sen (2), where a suit in the 
alternative is discussed by the learned 
Judge at p. 393*. In Seshayya v. Sanjeevi- 
rayudu (7). Cornish, Ja, indicates the two 
sorts of liability—by the maker, on the note 
and hy tbe co-parcener, on the debt under 
Hindu Law. No doubt the observations in 
*Page of 54 O.— Hd] 
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reported cases suggest a difference of 
opinion on the subject. In this respect it 
must be repeated that the short question 
asto onus of proof in such a case as 
this was never considered in any of thcse 
cases anda careful examination of the 
cases shows that what was being consider- 
ed was the question of the sons’ liability 
for the amount of the note. But it has 
now to be considered and answered and I 
take the view that to hold that the onus 
of proof as to consideration resis on a 
defendant sued on a promissory note to 
which his name does not appear, is con- 
trary to the view of the Judicial Com- 
mittee as clearly expressed in Sadasuk 
Janki Dasv. Srv Kishen Pershad (3M I 
find it impossible to suppose that the 
presumption as to consideration was in- 
tended to opérate except as between parties 
to a negotiable instrument. Although 
Hindu Law may make a defendant son 
liable for the amount of a negotiable in- 
strument signed by his father, nothing 
except his written name thereon can 
make him a party thereto, liable as a 
party, and subject to tke statutory pre- 
sumption affecting consideration between 
parties. When as here the signatory father 
is dead and it is sought to make any one 
other than his legal representatives as 
such liable for money lent under a pro- 
missory note, it seems to me that any 
subtleties found by the Court in Nata- 
raja Naicken v. Ayyasami Pillai (12), dis- 
appear and tke suit can only be on the 
debt of which the promissory note is evi- 
dence and personally I have little difficulty 
in holding that that being se, the burden of 
proof from the beginning must be on the 
plaintiff to prove the debt like any other 
debt. 

The above view is not, I think, contrary 
fo any actual decision of this Court nor 
does it affect any question of liability for 
a debt; and it is only necessary to state 
itin a case such as this when a nice 
question of burden of proof involves the 
allocation of a form of action to its precise 
legal category. 


å. Appeal allowed. 
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OUDH CHIEF COURT 
Civil Revision No. 55 of 1936 
February 1, 1937 
NANAVUTTY AND ZIA-UL-HASAN, JJ. 
LAL SURESH SINGH AND OTHERS — 
APPLICANTS 
versus 
LEGAL REMEMBRANCER To 
GOVERNMENT, U. P. AND ANOTHER— 
OPPOSITE PARTY 

‘Civil Procedure Code (Act V of 1908), s. 92, O. I, r. 10 
—Scheme suit—Parties necessary to enable Court to 
effectually and completely adjudicate upon and 
settle all questions involved—Necessity of impleading 
—Considerations in impleading parties to such 
suits. 

Where a scheme suit is filed and the proposed 
scheme is objected to by a person who seeks to be 
jmpleaded in the suit on the ground that he is 
a fit and proper person to be made a trustee for the 
management of the trusts created by his ancestors 
and that the exclusion of his name from the trustees 
proposed by the plaintiff in his draft scheme 
creates a reasonable fear in his mind that the 
Hindu charitable endowment created by his ances- 
tors willnot be properly managed by others, and 
that ifthe Court accepts the draft scheme proposed 
by the plaintiff in the absence of any counter- 
scheme proposed by the dcfendant, who does not 
wish to oppcse the suit, then the draft scheme will 
go unchallenged and will automatically be accepted 
by the Court, the case of the applicant can be 
brought under the terms of sub-s. (2)of O.I, r. 10, 
Civil Procedure Code, and he should be impleaded 
jn order to enable the Court to effectually and com- 
pletely adjudicate upon and settle all questions 
involved in the suit filed under s. 92 of the Code of 
Civil Procedure. The factthat the applicant was 
a near relation of founders of the trust and has got 
the necessary educational qualification which, under 
the terms of the trust dezd, entitle him to be made 
a trustee of the trusts created by his ancestors, 
would be an additional point in his favour 
Henry J. B. Kendall v. Peter Hamilton (4) and 
Maung Tin v.Maung Fo Htoo (6), relied on, 
Shabasahib Sabdaralli v. Sadashiv Sapdu (1) and 
Moser v. Marsden (8), distinguished, Vattam-Rama-. 
krishnayya v. Vattaini Salijanarayana (2), referred 
to. [p. 830, col, 2.] rey 

Cc. R. against the order of the District 
Judge of Rae Bareli, dated March 10, 1936. 

Mr. H. Husain, for the Applicant. 

Mr. H. S. Gupta, for the Opposite 


Party No. 2. 


Judgment.—These are two connected 
applications for revision filed by Lal 
Suresh Singh and others, and by his wife 
Shrimati Prakashwati Devi and others 
against an order of the learned District 
Judge of Rae Bareli refusing to implead 
them as defendants in a suit under s. 92 
of the Code of Civil Procedure, filed by the 
Legal Remembrancer to the Government of 
the United Provinces of Agra and Oudh. 

The facts, out of which these . applica- 
tions arise are briefly as follows: 

The plaintiff, in his capacity as Legal 
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Remembrancer to the Government of the: 
United Provinces of Agra and Oudh filed 
a suit under s. 92 of the Code of Civil Pro-- 
cedure against the Deputy Commissioner 
of Partabgarh as ex-officio Manager of the 
Kalakankar Estate under the superintend- 
ence of the Court of Wards. The plaint 
alleged that Raja Hanwat Singh, Taluq- 
dar of Kalakankar created a religious and 
charitable trust by a registered deed 
dated ‘October 30, 1871, and executed 
a supplementary deed of trust on December 
23, 1874, that his son and successor Raja 
Rampal Singh created a charitable trust 
by a registered deed of endowment dated 
August 21, 1906, that the objects of the 
trust created by Raja Hanwant Singh were 
the maintenance of mandirs, baradari and 
bazar, and other houses and gardens and 
that the object of the trust created by 
Raja Rampal Singh were the maintenance 
of the two dispensaries, one at Kalkankar 
and the other at Dharapur, the mainten- 
ance of the Hanwant Singh School at 
Kalakankar and the maintenance of two 
poor houses, that Raja Rampal Singh died 
on February 28, 1909, and was succeeded by 
Raja Ramesh Singh, who died in August 
1910, and he was succeeded by his minor 
son Raja Audhesh Singh and the Estate 
was then taken under management of the 
U. P. Court of Wards, that while the 
Kalakankar estate was underthe manage- 
ment of the U. P. Courtof Wards, the 
plaintiff as Legal Remembrancer to the 
Government of the United Provinces of 
Agra and Oudh filed a suit unders. 92 of 
the Code of Civil Procedure in the Court 
of the Subordinate Judge of Partabgarh 
in order to determine what properties were 
validly covered by each of the trusts men- 
tioned above, and which of the objects of 
the said trusts were valid in law, that 
the Subordinate Judge of Partabgarh 
decided that the properties specified in 
Sch. A attached tothe present plaint were 
held to be validly the subject of the 
Hanwant Singh Trust and the properties 
specitied in Sch. A, part.2 of the plaint 
were held tobe validly the subject of the 
Rampal Singh Trust, thatthe Court of Wards 
in charge of the Kalakankar Estate were 
contemplating the filing of a suit under 
s. 92 of the Code of Civil Procedure when 
the estate of Kalakankar was released in 
September 1927 owing to the Ward Raja 


Audhesh Singh having attained his 
majority, that the said Raja Audesh 
Singh, Talugdar of Kalakankar, died on 


September 20, 1934, leaving a minor -son 
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Raja Dinesh Singh as his heir and 
Successor and the Kalakankar Estate was 
again taken under the superintendence of 
of the Court of Wards. 

Upon these allegaticns the plaintiff 
prayed for the following reliefs:— 

fa) That the Court may be pleased to 
settle a scheme of management of 
the aforesaid two trusts. 

(b) That the Court may be pleased to 
separate the religious portion of 
the trust frcm the rest of the trust 
which is charitable and to allot se- 
parate properties to each of them. 

(c) That proper trustees may be appoint- 
ed by the Court. 

(d) That the Court may order the vest- 
ing ofthe properties in such trus- 
tees. 

(e) That the Court may be pleased to 
declare what porticn of the income 
of the endowed properties be al- 
located tothe several objects of ihe 
trusts. 

(f; Thattke Court may be pleased to 
give any other relief which may 
seem proper or necessary 10 ib 
under s. 92 of the Cedeof Civil 
Procedure. 


(g) That costs of the suit be ordered - 


to be paid out cf the trust funds. 

Attached to the plaint was a draft scheme 
submitted by tLe plaintiff for the approval 
of the Court in respect of which it may be 
noted here that the name of the applicant 
Lal Suresh Singh, younger brother of the 
Late Talugdar, Raja Audhesh Singh, does 
not find a place as a trustee either in res- 
pect of the Hanwant Singh Trust or in 
respect of the Rampal Singh Trust. 

The defendant, the Deputy Commissioner 
of Partabgarh in charge of the Court of 
Wards, Kalakankar Estate, did not oppose 
the suit and tke learned District Judge 
treated ihe suit as one of a non-contentious 
nature and considered the framing of 
issues in this suit unnecessary. Lal Suresh 
Singh and his wife Shrimati Prakashwati 
Devi and others filed objections to the draft 
scheme proposed by the plaintiff and desir- 
edtobe impleaded as defendanis in the 
suit. By his order dated March10, 1936, 
the learned District Judge dismissed the 
applications of Lal Suresh Singh and of his 
wife Shrimati Prakashwati Devi and others 
and proceeded, by a separate order of the 
same date, to direct that copies of the 
scheme proposed by the plaintiff be bung 
up on the notice board of his Court and 
in the Court of the Deputy Commissioner 
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of Partabgarh and that the scheme be pub- 
lished in the “Leader” and the “Pioneer”, 
andin tke local papers in Partebgarh 
asking for suggessions in respect of the 
proposed draft scheme for the management 
of ihe two trusis, which should reach ihe 
Court of the District Judge of Rae 
Bareli by April 6, 1936, and the case was 
ordered to be put up fcr final disposal on 
April 16,1936. ‘The draft scheme filed by 
the plaintiff was published {or general 
information in the copy of the “Leader” 
dated April 5, 1936, and on the very 
next day objections to the proposed scheme 
were filed by Lal Suresh Singh. On 
March 24, 1936, the present applications 
were filed in this Court challenging the 
validity of the orders dated March 10, 
1936, passed by the learned District 
Judge. . i 

We have heard the learned Counsel for 
the applicants as well as the Jearncd 
Government Advocate on bebalf of the 
opposite partly. Mr. Hyder Husain, the 
learned Counsel fcr the applicants, confines 
his applications only in respect of the 
claim of Lal Suresh Singh, brother of the 
late Taluqdar c£ Kalekankar, and does not 
wish to press s. 115 application No. 69 of 
19.6 filed by Shrimati Pr: kashwati Devi and 
others and in 1zespect of the s. 115 ap- 
plication No. 55 of 1986, he only prcsses 
the claim of applicant No. 1, Lal Suresh 
Singh and not the claims of any other 
applicants to this ‘application. His con- 
tention is that according tothe very terms 
of the trust deeds created by the former 
taluqdars of the Kalakankar Estate, Lal 
Suresh Singh, who has got the necessary 
educational qualification mentioned in the 
trust deeds was a fit and prcper perscn to 
be made a trustee for the management of 
the trusts created by his ancestors and 
that the exclusion ofhis name from the 
trustees proposed by the plaintiff in his 
draft scheme creates a reasonable fear . 
in his mind that this Hindu charitable 
endowment created by his ancestors will 
not be properly managed by others, and 
that if the Courtof the District Judge of 
Partabgarh accepts the draft scheme pros 
posed by the plaintiff in the absence of 
any counter-scheme proposed by the de- 
fendant, who does not wish to oppose the 
suit, then the draft scheme will go unchal- 
lenged and will automatically be accepted 
by the Court.§ 

On the other hand, the learned Governs 
ment Advocate has strenuously relied upon 
the provisions of Q. I, r. 10, of the Code of 


« 
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strength of the provisions contained in 
subs. 2 of O. I,r. 10 of the Code of 
C.vil Procedure that the impleading of 
Lal Suresh Singh asa defendani in this 
suitis neither necessary nor proper. He 
has relied upon a decision of the Bombay 
High Court reported in Shahasahib Sabdar- 
alli v. Sadashiv Supdu I. L.R. 43 Bom. 
575 (1) in which it was held that non-join- 
der di the parties was not fatal to the suit 
inasmuch as the suit was properly con- 
stituted atthe dateof the plaint soas to 
enable the Court to adjudicate as bet- 
ween the parties in the cases. In our 
opinion, the facts of that case are entirely 
different from those of the present case 
and this ruling is wholly inapplicable 
to the present case. He has also relied 
upon a decision of the Madras High Court re- 
ported in Vattam Ramkrishnayya v. Va ting 
Satyanarayana A.J. R. 1929 Mad. 291, (2) 
in which it was held that where a person 
applied to be made a party toa suit, what 
the Court had to see was whether there was 
anything which could not he determined 
owing to the absence of such a personor 
whether he would be prejudiced by his not 
being joined as a party. The learned 
Counsel for the applicant has pointed out 
tous that this very ruling supports his 
contention, because if the applicant Lal 
Suresh Singh is not made a party, he will 
not have aright of appeal against any decision 
which the learned District J udge may arrive 
at in settling a scheme for the trust which 
may not be acceptable tothe applicant, and 
therefore, the impleading of the applicant 
as a defendant in this case is necessary 
in order to enablé the Court effectually 
and completely to adjudicate upon and 
settle all the questions involved in the suit. 
Another ruling relied upon by the learned 
Government Advccate is that reported in 
Moser v. Marsden L. R. 1892 (1) Ch. D. 
487 (3) in which it was held that the 
applicant not being directly interested in 
the issues between the plaintiff and de- 
fendant, but being only indirectly and com-. 
mercially affected, was not a necessary party 
and the Court had no jurisdiction to add 
him asa defendant. The facts of this case 
too are entirely different from those of 
the present suitand the principle under- 


a kada 51 Ind. Cas. 223; A I R 1919 Bom, 135; 
91 Bom. L R 369. 

D. A TR 1929, aoe 291; 116 Ind. Cas, 137; Ind. 
Rul (1929) Mad. 5 

(3) GENI on sien 61 L J Ch. 319; 66 L T570; 40- 
W R 520; 36 8 J 
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lying this decision cannot be made appli- ` 
cable tothe facts of the present case. It 

seems tous that the learned Government 

Advocate has taken a very narrow and 

technical view of the provisions of O, I, r. 10, 

Civil Procedure Code. In this connection, - 
we cannot do better than cite a memorable 

passage occurring in the opinion delivered . 
by Lord Penzance, in the House of Lords 
in Henry J.B. Kendall v. Peter Hamilton 
L. R. (1878-79) 4A.C., 504 at p. 525 (4). 
The passage runs as follows: — 

“Procedure is but the machinery of the law, after 
all the cbannel and means whereby law is adminis- 
tered and justice reached. It strangely departs 
from its proper office when in place of facilitating 
it is permitted to obstruct, and even extinguish legal 


rights and i is thas made to govern where it ought to 
subserve,” 


The same view of the law was re-iterated 
by their Lordships of the Judicial Com- 
mittee in a case reported in Indrajit 
Partap Sahai v. Amar Singh (L. R. 50 I. A. 
183 at p. 191 (5). The passage runs as 
follows : 


“Rules of procedure are not made for the purpose of 
hindering justice.” 


The case of the applicant Lal Suresh 
Singh can, in our opinion, be brought even 
under the very terms: of sub-s. zof O. I, 
r. 10 of the Gode of Civil paedah 
because it seems tous that it is necessary 
toimplead him asa defendant in order to 
enable the District Judge of Rae Bareli 
effectually and completely to adjudicate ` 
upon end settle all questions involved in 
this suit filed under s. 92 of the Code of 
Givil Procedure. The fact thatthe appli- 
cant is a near relation of founders of the 
trust and has got the necessary educational 
qualification which, under the terms of the 
trust deed, entitle him to be made a` 
trustee of the trusts created by his an- 
cestors, is an additional point in bis 
favour. f 

In Maung Tin v. Maung Po Htoo, I. L. R. 
5 Rang. 159 (6), it was held that where in 
an administration suitin which the origi- 
nal parties did not dispute one another's 
status as heirs, a person applied to be 
made adefendant and claimed to be the 
sole heir of the deceased, whose estate was 
sought to be administered the Court had 
Power toallow him to he added asa de- 
fendant in the suitin order to prevent 

ay ey 4 AC 50148L I QB 703; 41 LT 418; 

ant D T a is foe Cas. 747; AI R1923P O 
128 21A LJ5 4P LT 441; 1 Pat. LR 345; 2 


Pat, 676; 33M L T 233; 45M LJ 578:18 LW 728; 
25 ie L R 1259; 28 O W N 277;39 OLI 318 


E 5R 159; 103 Ind, Cas, 22; A I R 1927 Rang, 102, 
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multiplicity of suits. In the 
if the applicant Lal Suresh Singh. is not 
impleaded as a defendant, he will have 
no right to challenge any decree that may 
be passed by the learned trial Judge 
affecting the trust properties. The learn- 
ed Government Advocate kas argued that 
the applicant can bring tothe notice of 
the learned District Judgeof Rae Bareli 
any objections that be may have to the 
draft scheme proposed by the plaintiff and 
that the Court would, no doubt, take such 
objections of the applicant into considera- 
tion before accepting the draft scheme 
proposed by the plaintiff and that the 
applicant like any other beneficiary under 
the trust deeds could avail himself of that 
opportunity. The contention of the appli- 
cant, however, is that he isnot a mere 
beneficiary, but that he isin virtue of his 
educational qualification and as a very 
close relation of the founders of the 
trusts, entitled to have a voice jn the 
settlement of any scheme for the manage- 
ment of those trusts which may be pro- 


posed and that if he is debarred 
from being impleaded as a defend- 
ant, he will not have any right of 


appeal against the order of the trial Judge 
and the draft ‘scheme proposed by the 
plaintiff will gc virtually unchallenged. In 
our opinion there is force in this conten- 
tion of the applicant and it seems to us 
that he ought to have been impleaded as a 
defendant in this suit. 


We accordingly allow the application of. 


Lal Suresh Singh with costs, set aside the 
order of the. lower Court dated March 10, 
1936, and direct that the applicant- Lal 
Suresh Singh be impleaded as a defend- 
ant in the suit filed by the pleintiff under 
s. 92 of the Code of Civil Procedure. We 
dismiss s. 115 application No. 69 of 1936 
filed by Shrimati Prakashwati Devi with 
costs, 


N. Order accordingly. 





PATNA HIGH GOURT. 

Civil Appeal No. 115 of 1933 
October 20, 1936 
OCourtney-TERRELL, C. J. AND 
JAMES, J. 

KALI PRASHAD GOPE AND OTHERS— 
DEFENDANT3— APPELLANTS 
versus 
RAM GOLAM SAHU AND OTHERS — 
PLAINTIFËS AND OTAERS—-DEFENDANTS— 

; ’ RESPONDENTS 
Bindu Law—Will—Life-estate given to widow 
and widowed daughter-in-law with remainder to son 


KALt PRASHAD Gope V. RAM GOLAM SARU (PAT) 
present case’ 


` law for their lives 
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—Widow given power to appoint persons other than 
limited heirs—Alienation prohibited even for neces- 
sity—Estate conferred, if widow's estate—Remainder, 
interest in—Whether transferable—Transfer of ` 
Property Act (IV of 1882), s. 6 (a), if applies— 
Power of appointment, if prevents vesting of remain- 
der—Su-cession Act (XXXIX of 1925), s. 119 

Where by a will an ordinary life-estate is con- 
ferred onthe widow of the testator and on hig 
widowed daughter-in-law, with remainder over to 
his son and power is given tothe widow to appoint 
persons other than the limited heirs, but no power 
is given to alienate even for necessity, and the tes- 
tator makes ,it-clear that ifeither of the two ladies 
shall spend money in actsof charity or piety, she 
is to do it at herown expense andthe act is not 
to be made a pretext for alienation of property, the 
will does not create a Hindu widow's estate but 
only an ordinary life-estate with remainder over. 
The interest in the remainder over is nota mere 
chance or possibility but a vested interest and not 
being property of the nature described in 8,6 (a), 
Transfer of Property Act, is transferable. The 
existence of a power of appointment would not pre- 
vent the vestingof the remainder, because where 
estates are subjected to a general power of appoint- 
ment in the first taker with remainder over in de- 
fault ofsuch appointment, the ‘power does not sus- 
pend the remainder from vesting. Ma Yait v, 
Official Assignee (1), relied on, i 


C. A. from ihe original decree of the 
ad udge, Bhagalpur, dated December 31, 
1932, 

Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Appellants. 

Messrs. P. k Das, S. N, Bose and K. 
Dayal, for the Respondents. 


James, J.—This appeal arises out ofa 
suit for the enforcement of two mortgage 
bonds dated respectively September 25, 
1917 and February 8, 1922, which were 
executed by Ramkinker Thakur, Rame 
kinker’s father Bharosi Thakur died on 
March 8, 1896, leaving him surviving his 
son Ramkinker Thakur, his second wife 
Arjunbati and a daughter-in-law Musam- 
mat Kuntabati, the widow of his second 
son Raj Narain Thakur. By his will 
Bharosi Thakur left’ that portion of his 
property with which we are here con- 
cerned to his widow and his daughter-in- 
with remainder to 
Ramkinker. Arjunbati had a power of 
appointment, by which if she should have 
no male children, she was empowered to 


“make a giftof not more than two specified 


items of property to her daughter's sons. 
Arjunbati died on December 17, 1909, with- 
out having exercised the power of appoint- 


. ment and Kuntabati died in 1930. It is 


not quite clear from the will whether if 
Arjunbati had a son the power of appoint- 
ment was to be exercised in his favour or 
whether the remainder would vest in the 
son, or whether the life-estates would end; 
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but as this event did not happen, the 
malter is of no importance. 

- The items of property with which we 
are here concerned, are contained in two 
villages Tatpur Ranga and Narkatia in 
which the widows enjoyed a life-estate. 
On December 15, 1921, Musammat Kunta- 
bati failed to pay cess, which led to the sale 
of Tatpur Ranga under the Public Demands 
Recovery Act when it was purchased by 
Kuntabati’s grandson Pusp Naram, On 
July 18, 1927, Pusp Narain andhis brother 
Anup Narain Jha mortgaged Tatpur Ranga 
to Kali Gope, who sued on his bond and 
obtained a decree, in execution of which 
he purchased Tatpur Ranga on December 1, 
1930. On January 24, 1924, Ramkinker 
and Kuntabati sold Narkatia to Kali Sahu, 
the defendant (fifth party) of this suit. 
These items of property had-already been 
mertgaged by Ramkinker in 1917 and 1922; 
and the suit with which we are here con- 
cerned is for the enforcement of those 
éarlier mortgages, The subsequent pur- 
chasers Kali Gope and Kali Sahu, who are 
the appellants now before the Court, con- 
tested the suit alleging that the earlier 
mort gages were not for c_nsideration, taking 
as a matier of course every defence which 
could be taken in a suit of this kind, but 
chiefly maintaining the ground that Ram- 
kinker had no interest which he could 
transfer at the time of the mortgages. 
The suit was decreed by the Subordinate 
Judge. ` ae as one 
. No question of fact is in dispute in this 
appeal, so that the argument is limited to 
the question of. whether Ramkinker at the 
time when he executed the mortgages had 
a transferable interest. The will of Bharosi 
Thakur on the face of it conveys a remainder 
which would vest on Bharosi’s death, a 
point which, as the learned Subordinate 
Judge has observed, is made clear by the 
terms of s. 119, Succession Act. The ex- 
istence of a power of appointment would 
not prevent the vesting of the remainder, 
because where estates are subjected to a 
general power of appointment in the first 
taker with remainder over in default of 
such appointment, the power does not 
suspend the remainder from vesting. If 
the remainder was contingent on the failure 
of male issue to Arjunbati, the point is 
certainly not made clear by will; and if 
Arjunbati had borne a son, the ambiguity 
in the will would have probably led. to 
litigation on the question of whether the 
power of appointment or the remainder was 
cancelled.: But nine months after Bharosi 
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Thakur's death this contingency ceased to. 
be of importance. Mr. Jayaswal suggests 
that so far as Ramkinker is concerned, 
tLe question of whether he took a vested or 
contingent remainder is to be regarded as 
res judicata. In 1916 Ramkinker sued 
Pusp Narain and his brother for a declara- 
tion thata deed of gift executed by Kunti- 
bati was invalid. One of the issues in that 
suib was: 

“Are the plaintifis entitled to get possession of 
the property in suit after the lifetime of the de- 
fendant second party?” 

The Subordinate Judge declared the gifs 
to Pusp Narain to be invalid as conveying 
nothing beyond the life-interest of Kunte- 
bati, but he refused the prayer for a 
declaration that Ramkinker was entitled 
to succeed on the death of Kuntabati. Tke 
judgment on the sixth issue in that case 
is brief and it is as follows : , 

“The defendant second pariy is yet alive and 
there is no knowledge as to if plaintiff No. 1 would 
be a reversioner to the properties in dispute after 
her death. I therefore find that his right to get 
the properties is yet too contingent to entitle him 
to claim their possession. Andon this view thereon 
I refuse him his prayer for the possession thereof. 
Issue No. 6 is, therefore, fuund against him.” 

From this it appears to be possible that: 
the Subordinate Judge misunderstood the 
effect of a vested remainder, apparently 
thinking that it was nothing more than- 
a spes successionis and that if the re- 
mainderman should die before tke life- 
tenant, it might be necessary to-look else- 
where for what he calls the reversion.’ 
But he is correct when he says that 
Ramkinker’s right to get the property was 
too contingent to entitle him to claim 
possession. Mr. Jayaswal lays some stress 
on the use of the word ‘contingent’, and 
he also argues that the finding on this- 
issue converts Ramkinker from aremainder- 
man to a mere reversioner. But in a 
sense every remainderman’s expectation 
of enjoyment of properly is contingent, 
because unless he survives the life-tenant 
he will not himself enjoy possession; and 
it appears to he only in this sense that 
the expression is used in the judgment. 
Ihis decision is, in any view of the matter, 
not binding on the plaintiffs who were not 
parties to the suit. The point is not 
of any real importance, because there can 
be no doubt that the remainder of the 
kind described by this will is not prop- 


-erty of the nature described in s. 6 (a), 


Transfer of Property Act, which cannot 


-be transferred. It is not a mere chance 


or possibility but a vested interest. This 
was made by the Judicial Committee cf 
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the Privy Council in Ma Yait v. Official 
Assignee (1) where the remainder ofa kind 
classed by the Judicial Committee ‘as 
contingent was held to be transferable. 

Mr. Jayaswal suggests that the will 
created a Hindu - woman's estate in the 
life-estates of Arjunbati and Kuntabati; 
but the will clearly describes an ordinary 
life-estate with remainder over. The estate 
conferred in no way resembles a Hindu 
widow's estate. Power is given to appoint 
persons other than the limited heirs. No 
power is given to alienate even for neces- 
sity, and the testator makes it clear that if 
either of the two ladies shall spend money 
in acts of charity or piety, she is to do 
it at her own expense and the act is not 
to be made a pretext for alienation of 
property. The decision of the learned 
Subordinate Judge was correct and I 
would dismiss this appeal with costs. 

Courtney Terrell, C. J.—I agree. 

N. Appeal dismissed. 


(1) 8 R8; 121 Ind. Oas. 225; AIR 1930 PO 17; 
(1930) A LJ 119; 31 LW 196; 310 W N 173; 32 
Bom. L R 125; 58 M L J 83; 51 OL J_ 112; (1930) 
M W N 118; Ind. Rul. (1930) P © 33 (P O). 





> NAGPUR HIGH COURT 
Civil Revision Application No. 32-B of 1935 
July 30, 1936. 
PoLLooKk, J. 
GOPAL BALKRISHNA SHINGORE 
AND ANOTHER—APPLICANTS 


versus 
BAJI RAO—Oprosira Party. 

Provincial Insolvency Act (V of 1920), s 53—Bur~ 
den of proof—Nature of proof to be adduced by 
Receiver—Preference—Evidence of other acts of pre- 
ference in favour of other creditors before or after 
transaction impugned—Admissibility—Insolvent elect- 
ing to sell, having elestion~Whether ‘voluntary act’ 
—Issues in cases under s. 53—How to be framed. 
> Under s. 53, Provincial Insolvency Act, it is not 
sufficient for the Receiver to prove that the result 
of the transfer was the preference of some creditors 
over others. The burden of proof lies upon the 
Receiver to show that the insolvent made the trans- 
fer with a view tò giving one creditor, the trans- 
ferae, preference over other creditors. In re Ramsay 
(1), Arunachellam Chettiar v. Official Receiver, Tan- 
jore (2), N. P. R. M. P. Adakammi Achi v. Official 
Assignee, Rangoon (3) and Subramanian Chettiar v. 
Subbaraya Gounden (4), relied on. 

Evidence of other acts of preferenca in favour of 
other creditors, committed by the debtor shortly 
before or after the transaction impugned, is admis- 
sible to show the debtor's intent. Jn re Ramsay (1); 
relied on. i 

Where it was opan to the insolvent to maks the 
gale or not as he preferred and he_ elected to make 
the sale ded, it must be held that it was a volun- 
tary act, Sharp v. Jackson (5), referred to. - i 

issues.in.cases,under 5. 53 ought to- be framed in 
the terms of the section. : 
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“C. R. App..of the order of the Court of 
the District Judge, Amraoti dated Novem- 
ber 5, 1934, in M. C.A. No.» of 1934. 
Messrs. R.N. Padhye and T. B. Pen- 
dharkar, for the Applicants. 
Messrs. M. R. Bobde and V.V. Kelkar, 


` for the Opposite Party. 


Order.—Narayan was adjudicated in- 
solvent on a petition presented by one of- 
his creditors on February 18, 1931. Bet- 
ween January 13 and 22, Narayan got 
tid of all his attachable property by the 
execution of three sale-deeds. Tne sale- 
deeds of January 19 and 22 have been 
annulled under ss. 53 or 54 of the Pro- 
vincial Insolvency Act, and the question 
now before me is whether the sale-deed 
of January 13, should also -be annulled 
under either of those sections. The Court’ 
of first instance annulled the sale-deed 
under s.. 53 bat did not decide whether 
it was also voidable unders. 54. The Ap- 
pellate Court held that it was not voidable’ 
under either section. l ; 

Although the creditor relied on both- 
ss. 53 and 54, the only issue framed was 
whetker the sale-deed dated January 13, 
1931, ‘was bogus and fraudulent as alleged. 
The framing of an issue in such a vague 
manner leaves the parties in doubt what? 
they have to prcve and the Court in doubt 
what it has to decide. I have criticised 
such framing of issues before, and I 
want to make it clear that in such cases 
issues ought tobe framed in the terms 
of the section. The issues should- have 
been: 

(1) (a) Was the transfer of January 

13, 1931, made for valuable con- 
sideration ? sei 

(b) Did the purchaser buy the pro- 
perty mala fide ? 

(2) Did the transfer or make the trans- 
fer with a view to giving: the 
transferee a preference- over his 
other creditors ? gi 

Narayan by these three sale-deeds got 
rid, as I have said, of all his. attachable 
property, that is of-aJl property that his 
creditors could proceed against, and left 
unpaid a cebt of about Rs. 1,100 due to 
the petitioning creditor. Tne Appellate 
Uourt bas held that Narayan acted under 
pressure and that his dominant motive in 
making this’ transfer was not to prefer the 
transferee but to protect himsalf from 
another creditor Bhikamachand. The: con- 
sideration for the sale-deed was according 
to the recitals in the deed, Rs: 5 paidin: 
cash, Rs, 43) qwing to the transferee on, 
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account of previous bonds, and Rs. 500 
owing to Bhikamchand which the transferee 
undertook to pay off. The only evidence 
of pressure is a statement made by 
Gunckand, the agent of Bhikamchand, tuat 
he had demanded payment of the debt 
from Narayan. 

Jt is not of course sufficient -for the Re- 
ceiver to prove thit the result of the 
transfer was the preference of some 
creditors over. others. The burden of 
proof lies upon the Receiver to show that 
the insolvent made the transfer with a 
view to giving cne creditor, the transferee, 
preference over other creditors. In. re 
Ramsay (1), Phillimore J., explained the 
law as foliows:— 

“The Court must be satisfied that the dominant 
or substantial motive wasto preferthe creditor and 
was not to obtain some advantage to the debtor, 
or rather, to get rid of the negative expression, that 
there was no substantial advantage to the debtor 
likely to accrue by reason of the act of preference, 
no escape from criminal prosecution, no escape from 
being declared, whether criminally or not, a trustee 
who had failed in his trust, no advantage which 
would enable him to keep afloat and carry on his 
business; ‘and although in some cases a writ may 
be pressure, there are caseg where writs are of 
absolutely no importance to the debtor, no terro r; 
and in such cases I do not think that the threat 
of a writ, or the issuing of a writ, ought to be 
called pregsure,” 

This dictum was cited in Arunachellam 
Chettiar v. Official Receiver, Tanjore (2) 
where: it was held that a threat of a suit 
could have meant nothing to the insolvent 
situated as they then were. In N,P. R. 
M. P. Adakammi Achiv. Official Assignee 
(3) Page, O. J. states that the effect of the 
demand on the mind ofthe debtor has to 
be considered and that it does not neces- 
sarily follow that because the creditor 
makes the demand that his debt should be 
paid, the transferis executed under pres- 
ae from that creditor. At p. 494“ he 
said : 

“Where a demand for payment is made by a 
creditor to adebtor ata time when both the debtor 
and the creditor have reason to apprehend that 
the financial position of the debtor 1s such that in 
all probability the debtor's business will collapse, 
normally such a demand, I take it, would not have 
any real eftect upon the conduct of the debtor, 
because in ‘such circumstances, whether or not 
legal proceedings aie taken by the creditor to re- 
cover the debt, the creditcrs’ action will make very 
little difference to what the debtor expects to 
happen. In such circumstances it is not to be 

-C1) (1913) 2 K B 80; 82 LJ K B 526; 108 LT 495; 
20 Manson 15;.28 T L R 225. 

z (2) A IR 1925 Mad. 1059; 91 Ind. Cas. 522; 22 LW 
134; (1925; M W N 561; 49 M LJ 562. 


(3) 11 R 489 149 Ind. Cas. 145; A I R 1934 Rang. 17: 
- 6R Rang. 292. - 
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expected that the demand will in any way materi- 
ally affect the conduct or action of the debtor.” 

Again in. Subramanian Chettiar v. Sub+ 
baraya Gounden (4) it was held thst a 
mere threat to sue would not be suchas 
to change the nature of the cebtor'’s acts, 
from a voluntary to an involuntary. one 
especially when he was in expectation of 
such suits being filed by almost all the 
creditors. 

The circumstances here are that in the 
period of one week the insolvent got rid 
of all his available attachable property, 
paid off certain of his creditors, and left 
unpaid a debt due to the petitioning 
creditor amounting to Rs. 1,000. It was 
held in In re Ramsay (1) cited above, that 
evidence of other acts of preference in 
favour of other creditors, committed by 
the debtor shortly before or after the 
transaction impugned, is admissible to 
show the debtor's intent. One of the sale 
deeds has been held tohave been a frau- 
dulent preference. What effect could the 
demand by Gunchand at that stage have 
had upon the insolvent ? ; 

It does not appear that Gunchand, the 
agent who is said to have dunned the 
insolvent on behalf of Bhikamchand, was 
aware until a few days later that this 
sale deed had been executed and that 
Bajirao had promised to pay off the debt 


due to Bhikamchand. It therefore appears 


that the actual execution of the sale-deed 
was not made at the instigation of Bhi- 
kamchand. The learned District Judge 
has held that the insolvent’s dominant 
motive was to protect himself from Bbikam- 
chand. It is, in my opinion, impossible to 
say on this evidence that there was any-~ 
thing for him to protect himself from 
Bhikamchand, Bhikamchand had dunned 
him for the debt anda suit by Bhikam- 
chand would have had no terrors for him. . 
The insolvent obtained no advantage him- 
self by this sale-deed, as only Rs. 5 was 
received by him in cash. From all the 
circumstances of the case the only possible 
inference is that he intended to prefer the 
two creditors Bajirao and Bhikamchand 
and that he executed this sale-deed with 
that intent. In Sharp v. Jackson (E), Lord 
Halsbury, L. C. cbserved as follows: “The 
word ‘preference’ here imports in it the 
voluntary act of a person who can do 
either the one thing or the other as he 
“prefers”, Here it was open to the in- 


_ (4) A I R1935 Mad. 246; 155 Ind. Cas. 611; (1934) M 
WN 01; 7RM 596. 


(5) (1899) A O 419; 68 LJ QB 866; 80 L T 841;6 
Manson 264, 3 A ise ; 
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solvent to make the sale or not as he pre- 
‘erred and he elected to make the sale-deed 
ae it must be held that it was a voluntary 
ach. - 

The application for revision is, therefore, 
allowed, and the sale-deed will be annulled 
under.s, £4. The transferee Bajirao must 
oay the petitioning creditor's cost in all 
ihree Courts. Counsel’s fee Rs. 25. _ 

N. Appeal allowed. 





OUDH CHIEF COURT 
First Civil Appeal No. 125 of 1935 
February 16, 1937 
SRIVASTAVA, C. J. AND Zta-UL-Hagan, J. 
Mr. HENRY SUN TER—DEFENDANT— 
APPELLANT 
versus 
Musammat BASANTI DEVI—Puatntire— 
RESPONDENT 

Usurious Loans Act (X of 1918)—U. P. Amending 
Act (XXIII of 1934), s. 1 Q)—Suit instituted before 
Bill of Amending Act received assent of Governor 
—Whether governed by Amending Act—Interpreta- 
iion of Statutes—Retrospective effect—When can be 
yiven—Hssentials to be proved to be entitled to relief 
under unamended Act. 

here a suit is instituted one day before the Bill 
‘or the U. P. Amending Act XXIII of 1934, receiv- 
2d the assent of the Governor and more than three 
nonths -before it was published in the U. P. Gazette, 
the suit cannot be said to have been instituted after 
the passing of the Act. 

As a general principle, retrospective operation 
vught not to be given toa statute unless the intention 
of the legislature that it should be so construed is 
»*xpressed in plain and unambiguous language. If 
she enactment is expressed in language which is 
‘airly capable of either interpretation, it ought to 
de construed as prospective only. 

The language of s. 1 (2), U. P. Amending Act 
XXIII of 1934, is capable of the interpretation tnat 
the Act was intended to apply only to suits insti- 
‘uted after the Act came into operation. 

Under the unamended Usurious Loaus Act, the 
lefendant, in order to be entitled to relief, must 
show not only that interest was excessive but also 
hat the transaction was as between the parties sub- 
stantially unfair, 


F. O. A. against an order of the Subordi- 
re Judge of Barabanki, dated August 15, 
1935. 

Messrs. R.B Lal, Suraj Sahai and M.M. 
Lal, for the Appellant. 

Messrs. D. K. Seth, J. K. Tandun and 
ziraja Saran Lal, for the Respondent. 

Judgment.-—This isa first appeal by the 
lefendant arisiag out of a suit based on a 
leed of simple mortgage. lt was executed 
m September 27, 1928, by the defendant 
appellant Henry Hunter in favour of Murli 
dhar the deceased husband of the plaintiff. 
[he principal sum secured by the mortgage 
vas Rs. 30,000 and carried interest at 12 
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per cent. per annum payable monthly with 
monthly rests. The mortgaged property 
consisted of the buildings and machinery of 
the Wholemeal Atta Mill, Barabanki. The 
mortgage deed also provided that the mort- 
gagee and hisagents shall have free access 
to the premises during the working hours, 
to inspect them and the account books and 
that the mortgagor will pay an extra sum of 
Rs. 40 per month for this purpose. The 
mortgagor paid the interest on the debt 
together with the extra sum of Rs. 40 per 
month just mentioned regularly till March 
30,1934. He, however, stopped payment 
since the death of the original mortgagee 
Murli Dhar which took place on April 28, 
1934. The plaintiff claiming to be sole heir 
and successor of Murli Dhar claimed a 
decree for recovery of Rs, 33,402-11-4 on 
account of principal and interest due on the 
mortgage by sale of the mortgaged property. 
A number of pleas were raised on behalf 
of the defendant, but it is not necessary to 
state them for the purpose of the appeal. It 
would be enough to say that the trial. Court 
Leld that the plaintiff was entitled to main- 
tain the suit and that the provision for in- 
terest in the deed was not penal. It further 
held that the case was governed by the pro- 
visions of the U. P. Act XXIII of 1934 which 
was enacted in order to amend the Usurious 
Loans Act (X of 1918). Applying the pro- 
visions of the Amending Act to the case the 
learned Civil Judge held that the rate of 
interest was excessive. He was further of 
opinion that the provision for payment of 
Rs. 40 per month was binding on the mort- 
gxgor and could not be interfered with. 
He also held that as the defendant had heen 
paying interest regularly and had, there- 
fore, paid nothing on account of compound 
interest, therefore, the account need not be 
ye-opened. In result he decreed the. claim 
with costs and ordered an account to be 
made out as tothe amount which was due 
to the plaintiff under the terms of the deed 
of mortgage on a day six months after the 
decree for principal, interest (Lhat may be 
in arrears and future interest for six 
months) at 12 per cent. per mensem and 
costs. In addition tointerest the plaintiff 
was allowed Rs. 40 per month from the time 
that the payment was in arrears up to the 
date of suit. Future interest on the decretal 
amount was also allowed at 4 per cent. per 
annum {ill realization. 

The first question requiring consideration 
in the case is whether the present suit is 
governed by the Usurious Loans Act (X of 
1918), as it stood unamended or by the U. 
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P. Amending Act, XXIII of 1934. The 
question is not free from difficulty. Sub- 


section (3) of s.1 of the Amending Act 


runs as follows :— 

“The provisions of this Act shall apply to all suits 
instituted after the passing of this Act to which the 
Usurious Loans Act of 1918 hereinafter referred to as 
the ‘principal Act’ will apply.” 


The parties are agreed before us that the 
amending Bill which resulted in the U. P. 
Amending Act XXII of 1934, was passed 
by the provincial Legislature cn November 
15, 1934, and that it received the assent of 
His Excellency the Governor of the United 
Provinces on January 15, 1935 and that of 
His Excellency ihe Governor General on 
April 10,1935. The Amending Act was pub- 
lished in the United Provinces Gazette of 
April 27,1935. The present suit was in- 
stituted on January 14, 1935. It was argued 
on behalf of the defendant that the words 
“passing of this Act” used in sub-s. 2 quoted 
above should be construed as synonymous 
with “passing of the Bill” and that the suit 
having been instituted after the Bill was 
passed by the Legislature, though before it 
received the assent either of the Governor 
or of the Governor-General and before it 
was published in the Gazette, the provisions 
of the Amending Act must be held appli- 
cable toit. Section 81 (3) of the Govern- 
ment of India Act provides that when a Bill 
has been passed by a Local Legislative 
Council it should receive the assent, of the 
Governor of the province and the latter 
shall after declaring his assent thereto 

“send an authentic copy of the Act to the Governor- 
General, andthat Act shall not have validity until 
the Governor-General has assented thereto and that 
assent has been signified by the Governor-General to 
and published by the Governor....... ey 
. This shows clearly that a Bill passed by 
the Legislature does not become an Act 
‘forthwith. In fact subs. 2 of s. 81 of the 
Government of India Act distinctly pro- 
vides that “if the Governor......withholds 
“his assent from any such Bill the Bill shall 
not become an Act.” We are of opinion 
that an Act cannot be ssid to be passed 
until the final step necessary to make an 
Act has been taken. The present suit was 
instituled one day before the Bill received 
the assent of the Governor and more than 
three months before it was published in the 
U. P. Gazette. In the circumstances it 
seems to us hardly possible to say that the 
-present suit was instituted after the pass- 
ing of the Act. If the interpretation sought 
to be placed on behalf of the defendant is to 
be accepted the effect of it would be'to make 

‘the Act applicable to suits instituted before 
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the law contained in the Bill had acquires 
the furce of an Act or in other words wouk 
result in giving the Act retrospective effect 
As a general principle retrospective oper 
ation ought not to be given to a statutes 
unless the intention of the Legislature tha 
it should be so construed is expressed in 
plain and unambiguous language. In In r 
Athiumney, (1898, 2 Q. B. D. 547 at p. 55 
(1), Wright, J., observed as follows : 

“No rule of construction is more firmly establishe 
-than this that a retrospective operation is not tob 
given toa siatuteso as to impair an existing righ 
or obligation, otherwise than as regards matters o 
procedure unless that effect cannot be avoided with 
out doing violence to the language of the enactment 
If the enactment is expressed in language which i 
fairly capable of either interpretation it ought to br 
construed as prospective only.” 

In the present case the Amending Ac: 
affects the substantive rights of the parties ar 
regards interest, and the language of s. 1 (2 
seems fully capabie of inte:pretation tha’ 
the Act was intended to apply only to suit» 
instittied after the Act came into operation 


This view is further strengthened by thi 


provisions ofs.5 (1) of the U. P. Genera 
Clauses Act I of 1904, which is as follows :— 

“Where, any, United Provinces Act is not expressec 
to come into operation on a particular day, then i 


“shall come into operation on the day on which it i 


first published in the Gazette after having receives 
the assent of the Governor-General.” 

This is one of the general rules of con 
struction applicable to ail U.P.Acts anc 
toe Legislature must be deemed to hav 
been fully aware of it. Can it be said tha 
under the provisions of s. 1 (2) of the Amenda 
ing Act the Actis expressed to come int» 
operation on a particular day% We arm 
clearly of opinion that the answer to thi. 
must be in the negative. In the first-place 


‘the provision in question does not purpor 


in terms to express the pericd of time whem 
the Act is to come into operation. In th: 
second place even if it were supposed tod 
50 it does not specify any “particular day 


„on which the Act isto cume into operatior 


Rather the provision seems to us to be inten 


‘ed todescribe the class of suits to which tha 


Act when it comes into operation is to b 
made applicable. We are, therefore, of opin 
ion that according to the general rule c 
construction laid down in 8.5 (1) of the L 
P. General Clauses Act, the Amending Ac 
must be held to come into operation onl 
since April 27, 1335, when it was publishe: 
in the U. P. Gazette after having receive: 
the assent of the Governor-General and } 
inapplicable to the present suit which wa 
instituted not only before that date br 

(1) (1898) 2 Q B 547; 67 L J Q B935; 79 LT 30. 
47 W R 144; 5 Manson 322. 
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also before the Bill had received the assent 
of Governor. The decision of the present 
suit must, therefore, be based on the pro- 
visions of the principal Act as it stood un- 
amended. Under the unamended Act the 
lefendant in order to be entitled to relief 
nust show not only that the interest was 
xxcessive but also that the transaction was 
as between the parties thereto substantial- 
ly unfair. Mr. Ram Bharose Lall, the learned 
Sounsel for the defendant-appellant, has 
frankly conceded that heis not in a position 
to allege that the transaction was as between 
the parties substantially unfair and that in 
che circumstances he cannot claim any 
relief under the provisions of the principal 
Act. 

This being the position it is unnecessary 
for us to enter into the question whether the 
lower Court has wrongly refused to re-open 
she accounts and to give the defendant re- 
lief in respect of the monthly payment of 
Rs. 40 and in respect of the rate of interest. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

N. Appeal dismissed. 


wa een 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 2325 
of 1935 

March 24, 1936 


Jat LAL, J. 
AGAR CHAND—Dsorzg-HoLDER— 
APPELLANT 


versus 
PIRTHVI SINGH AND OTHERS— 
RESPONDENTS A 

Insolvency—Date of admission of petition—Date on 
which applicant is asked to furnish security for his 
‘egular attendance, if date of admission—Provincial 
Ynsolvency Act (V of 1920), s. 19—Date of hearing, 
f should be fixed on date of petition. 

The date on which an applicant is asked to 
urnish security for his regular attendance in Court 
wn be regarded as date of admission of the insol- 
ney petition. Ramanathan Chettiar v. Subra- 
antam, Chettiar (1), referred to. 

Section 12, Provincial Insolvency Act, merely pro- 
‘ides that the date is to be fixed after the admission 
< the petition ; it does not follow that it is neces- 
sary to be fixed at the same time or on the same 
ate. 

Misc. S, A. from an order of the District 
fudge, Hissar, dated November 2, 1935. 

Messrs. Chiranjiva Lal Aggarwal and 
Takir Chand Mital, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—In execution of a decree 
against Mamraj passed in favour of Agar 
Shand, his assets were realized on. May 
*, 1934. This is the case of both sides 
yefore me. Mamraj then made an applica- 
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tion for his adjudication as an insolvent 
on April 17, 1934. This application was 
presented in the Court of the District Judge. 
The office of the District Judge scrutinized 
the application and reported that no pre- 
vious application had been made. It 
also stated what the amounts of assets 
and debits respectively were. This report 
was made on April 17, 1934. On April 
18, 1934, the District Judge passed an 
order that the case be sent to the Senior 
Subordinate Judge of Hissar for disposal 
in accordance with law On April 21, 1934, 
in the presence of Counsel for the peti- 
tioner the Senior Subordinate Judge 
passed an order that after the application 
had been entered in the register, the 
petitioner should deposit Rs. 35 as expenses 
and give security forRs. 700 by May 12, 
1934. This order was complied with and 
on May 12, in the presence of the petitioner 
an order was passed by the Ssnior Sub- 
ordinate Judge noting that the expenses had 
been paid and security had been given: 
and directing that notice be issued to the 
creditors for June 16, 1934. 

Now the question that has arisen in this 
case is whether the »pplication for ingol- 
vency was admitted on or before May 2, 
1934 or after that date. The case has 
arisen on account of a dispute between 
Agar Chand and other creditors of the 
insolvent who claimed that by virtue of 
s. 51, Provincial Insolvency Act, the amount 
realized must be distributed rateably. 
among all the scheduled creditors of Mam- 
raj. Agar Chand on the other hand 
claimed that as the assets were realized 
before the admission of the insolvency 
petition, therefore the whole. amount should 
be paid over to him. The District Judge 
has held that the assets were realized 
after the admission of the «application for 
insolvency and, therefore, were distributable 
among all the scheduled creditors of the 
insolvent. He has held that the insolvency 
petition must be deemed to have been 
admitted on-April 18 or 21, 1934. Tae ap- 
pellunt’s cise on the other hand is that 
iù must be deemed to have been admitted 
on May 12, 1924. Now, s.51 (1), Provin- 
cial Insolvency Act, provides that: 

“Where execution of a decree has issued against 
the property of a debtor, no person shall be entitl- 
ed to the benefit of the execution agiinst the 
Receiver except in respect of assets realized in the 
course of the execution bysale or otherwise before 
the date of the admission of the petition.” 

Tne law nowhere says whatis deemed to 
be the date of admission of the petition, 
but there are soms sections of the Provin- 
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cial Insélvency Act which afford guidance 
in the matter. The sections before s. 13 
of the Act, relate to ihe presentation of 
the petition, but s. 18 provides that: 

- .“The procedure laid down in the Code of Civil 
Procedure, 1908, with respect to the admission of 
plaints, shall so far as it is applicable, be followed in 
the case of insolvency petitions.” $ 

The only provisions of the Civil Proce- 
dure Code that have been relied upon by 
Counsel on both sides are O. IV, r. 2, which 
provides that: 

“The Court shall cause the particulars of every 
suit to be entered in a book to be kept for the purpose 
and called the register of civil suits. Such entries 
shell be numbered in every year according to the order 
in which the plaints are admitted.” 


. This is the first time that the word 
“admitted” is used in the Order. Order VII, 
r. 9, says thatthe plaintiff shall endorse 
on the plaint, or annex thereto, a list of 
the documents (if any) which he has pro- 
duced along with il; and, if the plaint is 
admitted, shall present as many copies on 
plain paper of the plaint as there are 
defendants, unless the Court by reason cf 
the length of the plaint or the number of 
the defendants, orfor any other sufficient 
reason, permits him to present a like num- 
ber of concise statements of the nature of 
the plaintiff's claim. Order VII, rr.10 and 
11, were also mentioned before me, but they 
only relateto the return of plaints and 
rejection of plaint under certain circum- 
stances. They do not deal with the 
question whether the return and the rejec- 
tion should take place before or after the 
admission of the plaint. Apparently it can 
be done both before or after the admission of 
the plaint. In any case in the present 
case no question of return or rejection of the 
petition has arisen. 

Another section which has to be consi- 
dered in s. 21, Provincial Insolvency Act, 
which provides that at the time of making 
an order admitting the petition or at any 
subsequent time before adjudication the 
Court may order the debtor to give reason- 
able security for his appearance until final 
orders are passed. I have already stated 
that in the present case an order was 
_ passed by the Senior Subordinate Judge 
“on April 21,1934, directing that the peli- 
tion be entered in the register and the 
petitioner should give security for his ap- 
pearance in the sum of Rs. 700 on or be- 
fore May 12,1934. This, in my opinion, is 
an indication of the intention of the Court 


io admit the petition andin this view [` 


am supported by what was done by the 
Madras High Court in Ramanathan 
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Chettiar v. Subramaniam Chettiar (1). In 
that case also the question was when the 
petition for insolvency was admitted and 
the learned Judges were of opinion that 
as an order appointing an ad interim 
Receiver can be passed atthe time of ad- 
mittirg the petition and as in the case bet 
fore them an order appointing an ad interim 
Receiver was made by tke Insolvency 
Court, the date of such an order might be 
tiken as the date ofthe admission of 
the petition. 

Section 18, Provincial Insolvency Act, in 
my opinion makes it quite clear that in 
the present case the date on which the 
petition was entered in the register was 
the date of its admission. As I have already 
stated s. 18, Provincial Insolvency Act, 
makes O, IV, r. 2, Civil Procedure Code, 
applicable to the insolvency petitions and 
the implication of r. 2 is that the plaint 
is to be entered in the register only if it 
is admitted. Otherwise it cannot be num- 
bered. Therefore, in my opinion, it is 
quiteclear from what has happened that 
the insolvency petition was admitted by 
tbe learned Senior Subordinate Judge on 
April 21, 1934, but the learned Counsel 
for the appellant contends that there 
may becases in which after entering the 
petition in the register,ithe Judge finds it 
necessary to reject it for want of compli- 
ance with some order or fcr any other 
reason apparent onthe face of the appli- 
cation. That may beso, but that does not 
show thatthe petition was not originally 
admitted as s. 21 itself provides that am 
order for security is to be given at the 
time when the order fer admission has 
been passed. If such an order is not 
complied with, then the Court can reject the 
petition or decline to proceed with it till it 
is complied with. Another argument of the 
learned Counsel was that under s. 19, 
Provincial Insolvency Act, a date for the 
hearing of the petition must be fixed at 
the time of i's admission. In my opiniom 
it does not necessarily follow the phrase- 
ology of the section, which says: 

“Where an insolvency petition is admitted,.the 
Court shall make an order fixing a date for hearings 
the petition.” 

The section merely provides that the date 
is to be fixed after the admission of the 
Petition; it does not follow that it is neces- 
sary to be fixed at the same time or -on the 
same date. In my opinion, the view of the 


(1) AIR 1925 Mad. 248; 85 Ind, Cas. 216; 47M L 
J 759; 20 L W 872; 48 M 657, 
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learned District Judge is correct and [ dis- 
miss this appeal with costs 
N. Appeal dismissed. 


OUDH CHIEF COURT 
First Oivil Appeal No. 63 of 1935 
February 16, 1937 
Setvastava, C. J. AND Smita. J. 
‘Sheikh TAJAMMUL HUSSAIN— `’ 
Derenpant—APPELLANT 


versus 
Sheikh AHMAD ALI AND ANOTABR— 


PLAINTIFFS— RESPONDENTS 

Partnership Act (IX of 1939), ss. 4, 43—Partner- 
ship, essentials of—Agreement, if canbe implied— 
Held, business was partnership—Death of sole pro- 
prietor—~Heirs, if become partners—New firm- In- 
ference as to partnership, if arises - Muhammadan 
family- Analogy of Hindu family system cannot be 
drawn—Dissolution at will—Notice following suit - 
Necessity of, 

The essential elements of a partnership are (1) 
the existence of a business carried on by allor any 
of the partners acting for all; and (2) an agreement 
amongst all the persons concerned to share the pro- 
fits of the business. As regards the second element, 
the agreement can be either express or implied. 
The fact that a business has been carried on for a 
number of yearsand that allthe parties concerned 
have either actively joined or acquiesced in the 
carrying on of the business and have been sharing the 
Profits, clearly justifies the inference that there was 
at least an implied agreement amongst all the per- 
sons concerned to continue the business and to share its 
profits. The question of partnership is'a question 
of intention, which must be decided on a considera- 
tion of the conduct of the parties and of all the sur- 
rounding circumstances. Participation in profits, 
though not conclusive, is a cogent piece of evidence 
which must be given due weight in the light of 
other circumstances, [p. 840, col. 2; p. 841 col. 1.] 
| When the sole proprietor of a firm dies, his 
heirs certainly inherit the stock-in-trade, the out- 
standing dues and even the goodwill, but such 
heirs do not ipso facto become partners of the firm 
When there was a sole proprietor, there is no 
question of a partnership which must be between 
more than one person, On the death of the sole 
proprietor his heirs do not automatically become 
partners of the old firm but merely heirs to the 
assets of the deceased. Before a partnership can 
come into existence, there must be an express or im- 
plied agreement between the heirs that the old 
firm should be continued. This agreement 
might be inferred fromthe fact that the firm was 
allowed to carry on business even after the death of 
the sole proprietor. But in the absence of any such 
evidence it would not be just to presume that the 
heirs of the deceased proprietor became partners of 
the new firm. Habib Bux v. Samuel Fitz and Co., 
Ltd. (1), referred to. [p. 841, col. 2.] 

The law.does not recognise a so-called Muham- 
madan joint family as a legal entity, and any 
analogy drawn fromthe joint Hindu family system 
for the determination of the rights of individuals 
supposed to belong to a so-called Muhammadan 
joint family is misleading. Shukruilah v. Zohra 
Bibi (2), referred to. [ibid.] 

A suit for partition cannot be treated as one for 
dissolution of partnership. 
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Inthe case of a dissolution of a partnership at 
will by notice, ifthe assistance of the Court is re- 
quirel by means ofa decree for dissolution, the suit 
for dissolution must follow the notice. [p. 843, col 1.] 

F.C. A. against an order of Mr. Justice 
Nanavutty, (on the Original Side) dated 
April 29, 1935. - 

Messrs. Pearey Lal Banerji, Muhammad 
Ayub and R. K. Bose, for the Appellants. 

Messrs. M. Wasim, Naziruddin, Shahen- 
shah Husain Rizwi and Moazzam Ali, for the 
Respondents. 4 


Judgment.--This is the first appeal, 
arising out of a suit for partition against 
the decree of our learned brother Mr. 
Justice Nanavutty in the exercise of the 
criginal civil jurisdiction of this Court. 

Itis common ground between the parties 
that Sheikh Azam Ali, the ancestor of the 
parties, opened a shop for the sale of 
furniture by the name of Azam Ali and Oo. 
some 75 years ago. On the death of Sheikh 
Azam Ali his twosons, Wilayat Ali and 
Abid Ali, carried on the business of the 
firm. Wilayat Ali died in 1904, leaving 
two heirs, a son, Sheikh Ahmad Ali, who is 
plaintiff No. 1 in the present suit, anda 
daughter, Musammat Ahmadi Begam. Abid 
Ali died childiess in: 1926 leaving a widow, 
Mohamdi Begam, and his nephew, Sheikh 
Ahmad Ali, plaintiff No. 1, as his heirs. 
Musammat Mohamdi Begam died in 1928, 
leaving a brother, Wajid Husain, as her 
sole heir. Soon after the death of Musammat 
Mohamdi Begam, Wajid Husain brought a 
suit for partition of the share inherited by 
him from hissister. This suit was decided 
by means of a compromise, as a result of 
which Wajid Husain wis allotted a2 annas 
share in the firm and other properties in 
suit. On July 8, 1928 Ahmadi Begam 
executed adeed of gift in respect of her 2 
annas and 8 pies share in-favour of her 
son, Sheikh Tajammul Hussain, defendant 
and her daughter Musammat Qaisar Jahan 
Begam, plaintiff No. 2 in the present suit. 

The plaintiffs brought the present suit 
for partition of their share in the pro- 
perties detailed in schedule A attached to the 
plaint which included the stock in trade, 
outstandings and cash etc., of the firm which 
since some time subsequent to the death of 
Sheikh Azam Ali began to be styled as 
Azam Ali and Sons. : 

The main defence tothe suit was that all 
the properties sought to be partitioned 


` being the partnership properties of the 


firm of which the plaintiffs and the defend- 
ant were partners, the present suit for 
partition was not maintainable, and plaint- 
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iffs could seek relief only by means ofa 
suit for dissolution of partnership. 

On the pleadings of the parties the 
Court below framed six issues on some of 
which it did not consider it necessary to 
record any finding. Its findings on the 
issues decided by it were as follows:— 

(1) That the nature of the suit filed by the 
plaintiffs is one for partition of the pro- 
perties owned jointly by the members of the 
family of Azam Ali who are parties to the 
present suit, and that the shop called 
Azam Ali and Sons is a business jointly 
owned by both the parties, and isnot a 
partnership concern governed by the provi- 
sions of the Indian Partnership Act (IX of 
1932). 

(2) Tajammul Hussain was entitled to a 
one anna and 91/3 pies share, and Qaisar 
Jahan Begam toa 10 2/3 pies share under 
the deed of gift, dated July 8, 1928, executed 
in their favour by their mother, Musammat 
Ahmadi Begam. 

(3) The present suit was not one for dis- 
solution of partnership, but one for partition 
of joint properties, and the court-fee of Rs. 10 
paid on the plaint was, therefore, adequate. 

The share of Ahmad Ali, plaintiff No. 1, 
in the 14 annas of the property, which is 
still left joint after the partition of the 
2 annas share allottedto Wajid Husain, is 
11 annasand 4 pies, that of plaintiff No.2 
10 2/3 pies, and that of the defendant one 
anna and 9 1/3 pies. 

As a result of the above findings the 
learned Judge decreed the plaintiff's suit 
for partition to the extent of the share 
stated above in respect of the properties in 
schedule A as amended during the trial. 

The only contention urged on behalf of 
the defendant in support of the appeal was 
that the legal relationship between the 
parties in respect of the properties in suit 
was that of partners, and not of co-owners, 
and thatthe present suit for partition was, 
therefore, not maintainable. The properties 
in suit consist, besides the stock in trade, 
outstandings and cash etc relating to the 
firm of Azam Ali and Sons, of a number of 
houses and shops ete. in various Mohallas 
of the Lucknow City and of a 14 annas 
share in village Muthia in Tahsil Sandila, 
District Hardoi. As regards the business 

of the firm, it is not disputed that the 
business has been carried on continuously, 
since the shop was opened by Sheikh Azam 
Ali, and is continued up to the present day. 
It is also agreed, and the fact is further 
borne out by the account books of the 
firm, Exe. A-50, A-5], A-52 and A-83, that 
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the members of the firm have been receiv- 
ing afixed amount from the income of the 
business and that allthe house properties 
and the village property in suit have been 
purchased out of the income of the business 
which the members of the firm have 
allowed to accumulate. Thus Abid Aliand 
Wilayat Ali during their life-time used to 
take Rs. 150 per month each from ihe income 
of the business. After the death of Wilayat 
Ali, his son and daughter used to realise the 
sum of Rs 150 in place of their father. 
Since the death of Abid Ali, his widow, 
Mohamdi Begam, began to realise Rs. 200 per 
month and Sheikh Ahmad Ali, who inherited 
a 6 annas share from Abid Ali resides the 
5 annas and 4 pies share which he had 
inherited from his father, began to take 
Rs. 1,133-5-4 per month. Similarly Musammat 
Ahmadi Begam began getting Rs. 266-10-8 
per month and since the execution of the 
deed of gift by Ahmadi Begam, this amount 
has been distributed between the donees, 


‘Tajammul Hussain getting Rs. 177-12-5 and 


his sister Qaisar Jehan Begam Rs. 88-14-3 
per month. 

In s. 4 of the Indian Partnership Act 
(IX of 1932) the term partnership has 
been defined as 

“The relation between persons who have agreed 
to share the profits of a business carried on by 
all or any of them acting for all.” 


If we analyse this, it will be seen that 
the essentia] elements of a partnership are: 
(1) the existence of a business carried on 
by sll or any of them acting for all; and 
(2) an agreement amongst all the persons 
concerned to share the profits of the busi- 
ness. The existence of the furniture 
business carried cn by the firm Azam Ali 
and Sons is not disputed. It is also not 
disputed that this business has been carried 
on, since the death of Azam Ali, first by 
his sons, Wilayat Ali and Abid Ali, and 
afier their death by Sheikh Akmad Ali 
on behalf of all the joint owners. Skeikh 
Tejammal Hussain kas also been working 
in the business At first he used to work 
as a servant on a salary of Rs. 100 a 
mcnth, but since the execution of the 
deed of gift in his favour by his mother, 
he cessed to get the salary, and has been 
getling a share out of the income. These 
facts are also borne out by the swrrn 
testimony of Sheikh Tajammul Hussain 
D. W. No. 1. He has deposed that since 
January 1929 he ceased to get Rs. 100 per 
month which he used to get while he worked 
as a servant, and that he began to work 
thereafter as a partner in the shop. The 
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plaintiff did not enter the witness box, 
and has given no’ evidence in rebuttal. 
We are, therefore, clearly of opinion that 
the first element of a partnership as stated 
above, is fully satisfied in the case. As 
regards the second element, the agreement 
can be either express or implied. The 
fact that the business has been carried 
ov for all these years. and that all the 
parties concerned have ei.her actively 
joined or acquiesced in the carrying on 
of the business and have been sharing 
the profits clearly justifies the inference 
that there was at least an implied agree- 
ment .amongst all the persons concerned 
to continue the business and to share its 
profils. The only instance to the contrary 
is that of Sheikh Wajid Husain, whose, 
conduct is in marked contrast with the 
conduct of the other members of the 
family. When he succeeded to the 2 annas 
share of his sister, Mohamdi Begam, he 
at once brought a suit fer partition of 
his share and showed clearly that he did 
not want to join in the business. Thus 
the position is that admittedly Sheikh 
Ahmad Ali plaintiff No.1, has been carry- 
ing on the business of the firm of Azam 
Ali and Sons. There is the unrebutted 
testimony of Sheikh Tajammul Husain, 
defendaut, that he has also been working 
in the firm as partner, since he acquired 
a share in the business under the gift of 
his mother. Further the plaintiff No. 2 
has also for the last six years ac- 
quiesced in the business being carried on, 
and has never said or done anything to 
express her dissent from the carrying on 
of the business. Furthermore, both the 
plaintiffs as well as the defendant have 
admittedly been sharing the profi‘s derived 
from the business. Taking all these cir- 
cumstances into consideration we are clearly 
of opinion that the firm ofAzam Ali and 
sons must be regarded as a partnership 
concern, and the legal relaiionship between 
the parties must be held to be that of 
partneis. 

The learned Counsel for the plaintiffs- 
respondents, has laid much emphasis on the 
provisions contained in s.5 of the Indian 
Partnership Act thatthe relationship of part- 
nership arises from contract and not from 
status, and on the provisions of s. 6 to the 
effect that the receipt by a person of a share 
of the profits of a business does not of 
itself make him a partner with Lhe persons 
carrying on the business. It is not denied 
that a contract of partnership need not 
necessarily be express. We have already 
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given our reasons for holding that the 
circumstances of the case and the conduct 
of the parties clearly imply the existence 
of such a contract. Section 5 of the Act in 
express terms provides that the members of 
an undivided Hindu family carrying on the 
family business as such and a Burmese 
Buddhist husband and wife carrying on 
business as such are not partners in such 
business. Both these cases furnish in- 
stances of the relationship of yuasi partners 
due t> status and not based on contract, 
but the case of a Muhammadan appears 
tous to be quite a different. When 
Sheikh Azam Ali died, his heirs did, no 
doubt, inherit the business as tenants in- 
common, but did not automatically become 
partners. But when they continued to 
carry on the business and to share the 
profits, the ‘necessary inference must be 
that they entered into an implied, if not ex- 
press: agreement to become partners of 
the new firm. The position was similar 
at the deaths of Wilayat Ali, Abid Ali 
and Mohamdi Begam and atthe time of 
the execution of the deed of gift by 
Abmadi Begam. In this connection the 
following observations of Sulaiman, J. in 
Habib Bux v. Samuel Fitz and Co., Ltd., 
23 Allahabad Law Journal Reports, page 
961, at page 964 (1), may be usefully 
quoted: 

“When the sole proprie i i 
heirs certainly inherit the ee in a ies, ae 
standing dues and even the goodwill, but such 
heirs do not ipso facto become partners of the firm 
When there was a sole proprietor, there wag no 
question of a partnership which must be between 
more than one person. On the death of the sole 
proprietor his heirs do not automatically become 
partners of the old firm but merely heirs to 
the assets of the deceased. Before a partnership can 
come into existence, there must be an express or 
implied agreement between the heirs that the old 
firm should be continued. This agreement might 
be inferred from the fact that the firm was 
allowed to carry on business even after the death 
of the sole proprietor. But in the absence of any 
se tes Bates ba 
Racers partners of the min ee ee 
In Shukrullah v. Zohra Bibi, I. L. R. 54 All, 
p. 916 (2), Pullan and Niamat Ullah, JJ. 
emphasised that thelaw does not recognise H 
so-called Muhammadan joint family as a 
legal entity, and that any analogy drawn 
from the joint Hindu family system for the 
determination of the rights of individuals 
supposed to belong to a so-called Muham- 


(1) 23 ALJ 961 at p.984; 90 Ind. Oas. 996: 

eae Oe R GA 131 & 212 Rev. pr Rae 
4 ; 143 Ind Cas. 230; A I R 1932 All 51%. 

(1932) A L J 1039; Ind. Rul. (1933) All, 207. panes 
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madan joint family is misleading As re- 
gards the provisions of s. 6, all that the 
explanation of that section, on which reli- 
ance has been placed by the respondents, 
means to lay down, is that participation 
in profits is not conclusive, and cannot of 
itself constitute a partnership. The ques- 
tion of partnership is a question of in- 
tention, which must be decided on a 
consideration ofthe conduct of the parties 


and of all the surrounding circumstances. ` 


Participation in profits, though not conclu- 
sive is acogent piece of evidence which 
must be given due weight in the light of 
other circumstances. 

Next we have to see whether the relation- 
ship of partners existing between the 
parties can be extended to the immovable 
properties in suit, or must he confined to 
the stock in trade etc., of the firm. The 
immovable properties, as already stated, 
consist of houses and shops ete., in 
Lucknow and of ashare in a village in 
the Hardoi District. All that has been 
sown with regard to these properties is 
that they were acquired with the income 
of the firm. These house and village prep- 
erties have nothing to do with the business 
of the firm which was a trading partnership 
carrying on a furniture business. There 
is no evidence that the properties were 
eequired in the name of the firm. It 
seems quite clear that these properties 
were acquired not for the purpose of being 
used oremployed in the trade, but as 
an investment of the savings out of the 
income of the firm. We think, in the 
circumstances, that the acquisitions of these 
properties must be deemed to have been 
made on account of the co-tenants, and not 
on account of the firm. The relationship 
between, the parties in regard to these im- 
movable properties cannot therefore be 
that of partners, but must be held to be 
that of co-tenants. It may be mer tioned 
thet one of these house properties is a 
-building situate in Hazratganj. Two por- 
‘tions of this building are let out to tenants, 
and the business of the firm is carried on 
in athird portion ofthe building: The 
fact that two portions of the building are 
let cut to tenants, like the other houses in 
suit, shows that no distinction can be 
made between this building and the other 
house properties jointly owned by the 
parties. In the absence of any evidence to 
show that the said building was acquired 
specially for carrying on the business, or 
to distinguish the acquisition of it from 
the acquisitions of the other immovable 
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properties in suit, we are of opinion that 
it must be held to stand on the same 
footing as the other properties. It should 
also be pointed out that the suit, which. 
was brought by Sheikh Wajid Husain for 
the share inherited by him from his sister 
was framed as one for partition of all the 
properties in suit. Exhibit A-6 is the 
written statement of Sheikh Ahmad Ali.in 
that suit. In para. 14 of the written state- 
mentit was stated that Wilayatand Abid Ali 
continued the shop’in partnership (Shirakat 
men jari rakichi) and that the other proper- 
ties were purchased out of the joint funds 
and were owned by them in equal moieties. 
We are of opinion that tbe use of the word 
“shirakat” implies an admission of partner- 
ship in regard to the business eencern 


whereas the other properties were regarded 


as held in co-ownership. The case, as al- 
ready stated, was decided by means of a 
compromise, and Wajid Husain was given 
a share in allthe properties, including the 
immovable property relonging tothe firm, 
by means of partition. Our conclusion 
therefore, is that all the immovable prop- 
erties in suit are held by the parties as 
tenants-in-common, end the plaintiffs are 
entitled toadecree for their share in those 
properties by means of partition. As regards 
the stock in trade, ontstandings and cash 
ete., belonging to the firm of Azam Ali 
and Sons, and forming part of Item No. 7 
of schedule A ‘of the plaint, our finding is 
that the relationship of the parties with 
regard tothem is that of partners. It has 
been argued on behalf of the plaintiffs- 
respondents that even on this finding the 
plaintiffs should be given a decree for 
dissolution of the firm and for accounts 
in the present suit instead of their being 
driven to institute e. -separate suit for this 
purpose. It has been pointed out that, dur- 
ing the pendency of this suit, on February 
28,1935, the plaintiff gave a notice of 
dissolution from that date, in case it is 
held that there was any partnership be- 
tween the parties which was not dissolved 
by the filing of the suit. It has further 
been argued that the plaint in the present 
suit should be treated as a plaint for disso- 


-lution of the partnership. We regret we 


cannot accede to these arguments. The 
plaint is clearly and admittedly drawn up 
as a plaint in asuit for partition. The re- 
lief claimed in it is one for partition by the 
plaintiffs’ share being separated by actual 
metes and bounds. The considerations 
governing and the inquiries called for in 
a suit for dissolution of partnership are 
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materially different from those required 
ma suit for partition. We should be mak- 
ing out an altogether new case, violently 
contrary to the pleadings of the plaintiffs, 
if we were to convert’ this suit even 
partially into a suit for dissolntion of 
Partnership. It was admitted in the lower 
Court that if there was a partnership in 
regard to the firm it was a partnership at 
will. Section 43 of the Indian Partnership 
Act prescribes for the dissolution of the 
partnership ‘at will by notice. It seems 
clear that, in the case of such a dissolution 
by notice, if the assistance of the Court 
is required by means of a decree for 
dissolution, the suit for dissolution must 
follow the notice. In the present case 
the notice, Ex. 28, was given more than 
4 months after the institution, of the suit. 
In the circumstances we are of opinion that 
relief for dissolution of partnership cannot 
be granted in this suit. 

The result, therefore, is that we allow 
the appeal in part, uphold the decree 
for partition in respect of the immovable 
properties in suit, but dismiss the suit 
in regard to the stock in trade, out- 
standings and cash ete. firming part of 
the business of the firm of Azam Ali 
and Sons. In view of the fact that the 
appellant has succeeded in the appeal 
only in respect of a small fraction of the 
property in suit on a technical ground 
relating to the frame of the suit “which, 
as frankly admitted by the learned 
Counsel for the appellant, is of no material 
benefit to the appellant, we make no 


order for the costs of the appeal and uphold . 


the order of the lower Court in respect 
of the costs of that Court. We desire to 
make it clear that although the property 
now in suit represents only a 14 annas 
share of the property as it was prior to the 
separation of Wajid Husain’s 2 annas 
share, itis now a separate entity. Regard- 
ed as an entity of 16 annas, the property is 
now divisible as under : 

(i) to the plaintiff No.1 12 annas 11 iH pies. 


lanna 4)7 
2annas 0 


it) 92, = 52 
(iit) to the defendant 
. Total 16 0 
These fractions are stated in para. 8 
of the plaint, and their correctness was not 
disputed before us. 
N. Appeal partiy allowed. 
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NAGPUR JUDICIAL COMMIS- 
| SIONER'S COURT 
Oivil Revision Application No. 628 of 1934 
October 31, 1935 
Niyogi, A. J.C. 
BAPU SAKHA2AM— Deren pant— 
APPLICANT 
versus 
SINGAI SHRINANDANLALL AND ANOTBER 
~ PLAINTIFF3— NON-À PPLICANTS 
©- O. P. Debt Conciliation Act (II of 1933), s. 2 (@y— 
‘Debt’, whether includes liability that may be found 
due on taking accounts - Jurisdiction—Civil Court, 
if can enquire as to whether special tribunal acted 
within its power. 

It is clear from the definition of“ debt ” in s. 2 
(e), Debt Conciliation Act that unless any liability 
becomes “ payable”, it does not become a debt, 
A suit for village profits is primarily for rendi- 
tion of accounts by the agent tothe principal. The 
liability to render accounts becomes a debt when 
it is ascertained and becomes payable after such 
ascertainment. Where itis not proved that the 
parties were agreed as tu theexact sum due by one 
to the other, the liability merely to render account 
of village profits could not be any basis for con- 
ciliation. Nor could the Board have jurisdiction to 
compel the lambardar torender accounts, which is 
a matter purely within the jurisdiction of the 
Civil Courts. . 

The Civil Courts’ powers remain unaffected 
except to the extent they are expressly taken away 
by the statute. The Civil Court is the only autho- 
rity which can enquire into the issue whether a 
Special Tribunal acted within its powers or not. 


App. for revision of the order of the Sub- 
Judge, First Class, Saugor, dated November 
17, 1934, in Civil Suit No. 45 of 1934 pending 
for December 19, 1934. 


Mr. G. R. Pradhan, for the Applicant. 
Mr. D. N. Chaudhary, B. R. for the Non- 
Applicants. 


Order. Tne only point for determina- 
tion is wuether the word ‘debt’ as defined in 
s.2 (e) includes a liability taat may be 
found due on taking accounts of village 
profits. It is clear from the definition 
itself that unless any liability becomes 
“payable”, it does not become a debt. Suit 
for village profits is primarily for rendi- 
tion of accounts by the agent to the 
principal. The liability to render accounts 
“becomes a debt when it is ascertained and 
becomes payable after such ascertainment. 
As in the present case it is not proved 
that the parties were agreed as to the 
exact sum due by one to the other, the 
liability merely to render account of village 
profits could not be any basis for con- 
Ciliation. Nor could the Board have juris- 
diction to compel the lembardar to render 
accounts, which is a matter purely within 
the jurisdiction of the Civil Courts, 
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Tt is urged that the Civil Court had no 
jurisdiction to adjudicate on the question 
whether the Board had power or not. I 
do nat agree. The Civil Courts’ powers 
remained unaffected except to the extent 
‘hey are expressly taken away by the 
statute. The Civil Court is the only 
authority which can enquire into the issue 
whether a Special Tribunal acted within 
its powers or not. : 

Referénce is made to Seth Luchhmi 
Narayan v. Dharamchand (L, and other 
cases which have no bearing on the point 
under consideration. 

The application is dismissed with costs, 
Pleader’s fees Rs. 15. 


D. Application dismissed. 
(1) 22N LR 108, 


LAHORE HIGH COURT 
Execution First Appeal No. 24 of 1936 
May 19, 1936 

Aqua HAIDAR, J. ; 
TARA CHAND—; UDGMENT-DEBTOR — 
APPELLANT 


VETSUS 
Bakhshi SHER SINGH AND otazes— 
5 DEOREE-HOLDERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 60 (n)— 
Maintenance—Sum provided for paying future main- 
tenance of weak and half-witted son cannot be 
attached in execution? 

ere inhis will the testator provided for future 
maintenance of one of his sons who was weak and 
half-witted by stating that after his death, out of 
the income of his property, this son was to get 
Rs. 100 per mensem for his pocket expenses : 

Held, that this sum amounted toa right of future 
maintenance and could not be attached in execution. 
Chuni Lal v. Munna Lal (1), Gopal Lal Seal v, F. J. 
Marsden (2) and Chuni Lal v. Jat Gopal (3), distin- 
guished, 

Ex. F. A. from an order of the Sub- 
Judge, Ist Class, Lahore, dated Decem- 
ber 14, 1935. 

Mr. V. N. Sethi, for the Appellant. 

Messrs. Mehr Chand Mahajan, J. L. 
Kapur and Jagan Nath Talwar, for the 
Respondents 

Judgment.—This is a judgment-debtor/s 
appeal arising out of the following cir- 
cumstances: Shankar Shah was a wealthy 
gentleman living at Shahdra, one of the 
suburbs of Lahore. He had two sons, Tara 
Chand (judgmeni-debtor) by his first wife, 
and Kishore Chand, by his second wife. 
On August 9, 1928, Shankar Shah made 
a will giving ten annas out of 16 annas 
to Sat Parkash, the son of Tara Chand, 
and six annas out of 16 annas to Kishore 
Chand. Atthe date of the will Tara Chand 
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was about 20 years old while Kishore 
Chand was aged six or seven years. AC- 
cording to the testator, Tara Chand was 
a half-witted young man in whcse in- 
telligence and capacity for business the 
testator had no faith. He accordingly 
disinherited him in the sense that he did 
not give him any share in his property 
under his will and made bequests in favour 
of his son Kishore Chind and his grandson 
Sat Parkash and other members of the 
family. A provision was made in the will 
that Tara Chand should have his food in 
the family kitchen for the maintenance of 
which certain sum out of the estate was 
earmarked. It was further provided that 
he was to occupy a certain house in Lahore. 
An important provision was madein para. 1] 
of the will in which the testator stated 
that after his death, out of the income of 
his property, his son Tara Chand should 
get Rs. 100 per month as his pocket-money 
(jeb kharch). The decree-holders obtained 
a decree on the basis of an award against 
Tara Chand alone and in execution of that 
decree they have now proceeded to attach 
the allowance of Rs. 100 which had been 
provided for Tara Chand under the will 
of his father. The Court below has held 
that this sum of Rs. 100 was attachable 
in execution of the decree obtained by 
the decree-holders. Tara Chand has come 
up to this Court in appeal and the sole 
question which has been argued before 
me is whether or not this sum of Rs. 100, 
which is payable under the will of Shan- 
kar Shah to Tara Chand, is attachable in 
execution of the dezree obtained by the 
decree-holders. A number of cases were 
cited by the Jearned Counsel for the par- 
ties; but I do not propose to discuss all of 
them at any considerable length. It would 
be desirable in the first instanve to refer 
to the provisions of s. 60 cl. (n) Civil 
Procedure Code. Certain properties are 
exempted from attachment and sale and one 
of these properties, mentioned in cl. n), 
is “a right to future maintenance’. In 
this connection a reference to s. 6, cl. (dd), 
Transfer of Property Act, would be re- 
levant. 

It is true that the Transfer of Property 
Act does not, strictly speaking, apply to the 
Punjab, but the general principles of the 
Act which are mostly based upon the 
judgments of Equity Courts, are always 
invoked in aid by the Courts in this Pro- 
Section 6 (dd) lays down “a right 
to future maintenance, in whatsoever manner 
arising, secured or determined, cannot be 


t 
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transferred.” The word “maintenance” is 
not défined either in the Code of Civil 
Procedure or in the Transfer of Property 
Act. According to the -shorter Oxford 
English Dictionary “maintenance” is des- 
cribed as means of sustentation.” Going 
back to the verb “to maintain,” the same 
Dictionary says it means “to provide with 
means of subsistence or necessaries of life.” 
We may therefore take it that while 
Shankar Shah made specific provision only 
for the board and residence of Tara Chand, 
this sum of Rs. 100 per month was reserved 
for other things which a man, born in the 
position of Tara Chand, would require to 
meet the necessaries of life. Again neces- 
saries of life vary inthe case of different 
People belonging to different strata of 
society. Tara Chand, as the eldest son 
of a wealthy father, would require various 
things which in this case may be treated 
as necessaries of life, though in the case 
of.a child of poor parents, they would be 
luxuries. Tne father apparently realised 
the somewhat helpless condition of Tara 
Chand who, as already stated, is of some- 
what weak intellect. He therefore took 
the obvious precaution of putting this 
sum of Rs. 100 a month at his disposal, 
so that he may spend itin buying neces- 
saries of his life. For instance, he would 
require a certain amount of clothing to 
protect his body from the inclemencies of 
weather; he may now and again stand in 
need of medical attendance and have to 
pay a chemist or druggist’s bill and so 
on. No provision is made in the lengthy 
document, which is the will of Shankar 
Shah, to méet these expenses. Putting, 
therefore, a general and liberal construction 
upon the word “maintenance” and at the 
same time bearing in mind the text of 
the will, I am of opinion that this sum 
of Rs. 100, which is described as “pocket 
money” of Tara Chand, may be treated 
as his “future maintenance” out of which 
he was to supply himself with such neces- 
saries of life as, having regard to his 
pusition in life, would be required for his 
Sustentation and physical well-being. 

Reliance has been placed on behalf of 
the respondent upon the judgment of a 
learned Single Judge of this Court in 
Chuni Lal v. Munna Lal (1). The judg- 
ment followed Gopal Lal seal v. F, J. 
Marsden (2), another decision of a Single 
Judge sitting on the original side. In ine 

(1) A IR 1935 Lan. 811; 159 Ind. Cas, 644; 37 P L 
R Zl; 8R L410. . 
~ (2) 100 W N1102, 
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latter case there was a gift by a testator 


-in favour of the.sons of his daughter by 


way of monthly allowance and the same 
was held to be attachable in execution of 
a decree. It was pointed out that sucha 
gift could not be treated as one for the 
maintenance of the testator’s daughter's 
sons inasmuch as he was net bouna to 
maintainsthem. The present case is dis- 
tinguishable inasmuch as the father under 


‘the Hindu Law is bound to maintain his 


sons according to their position in life, 
There is another case reported in Chuni 
Lal v. Jai Gopal (3). It is not necessary 
to go into the details of that case as it 
was decided on its own facts which were 
different toto coelo from the facts of the 
present case. In my opinion the Court 
below was in error in not treating the 
sum of Rs. 100, which is payable to Tara 
Chand, as “future maintenance," under 
s. 60, cl. (n), Civil Procedure Code. No 
other question arises after this decision 
and none has been argued before me. I 
would, therefore, allow the appeal, set aside 
the order of the Court below ana dismiss 
the application for execution of the decree 
in so far as it affects the sum of Rs. 100 
per month reserved in the will of Shankar 
Shah, for the benefit of Tara Ghand. The 
appellant shall get his costs. 

i Appeal allowed. 


N. 
(3) AIR 1938 Lah, 55; 163 Ind. Cas. 103: 17 Lah. 


378; 38 PLR 707; 8 R L 1002. 





NAGPUR HIGH COURT 
Criminal Revision No. 120 of 1936 
June 8, 1936 
GRUER, J. 
NATHUSINGH—APPLICANT 
versus 
EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 239, 
423—Perjury committed in course of same transac- 
tion—Persons verifying false statement and witness 
perjuring in pursuance of same design—Joint trial 
is _legal—Prosecution under 3.181, Penal Code (Act 


XLV of 1860)—Power of Appellate Court to change 
at to one under s. 193. 


.. There may be cases of pe:juty which are commit. 


ted in the course of the same transaction and which, 
therefore, may be jointly tried. Where the offence 
of verifying a false statement’ is done jointly by 
two persons in pursuance of a common object, the 
offences are committed in the course of the seme 
transaction. When perjury is committed by a wit- 
ness in the course of the same trial and obviously 
in pursuance of the design and defence set out in 
the written statement, these actions form part of one 
conspiracy and hence one transaction. The joint trial 
of these persons is, therefore, legal especially as there 
is identity of purpose and preatrangement. Gunwant 
v. Emperor (1), Emperor v. Sejmal Poonamchand (2), 
Emperor v, Rafiuz-Zaman Khan (4), Queen-Empresa 


846 NATaUSINGH V. EMPEROR (NAG.) 


v. Anant Ram (5), Nathu Sheikh v. Queen-Emprest 
(6) and Kotha Subba Chetti v. Queen-Empress (7), 
referred to. 

Where prosecution is legally instituted by the Civil 
Gourt under s 181, Penal Code, the Appellate Oourt 
can under s. 423, Criminal Procedure Code, alter the 
finding to s. 193, Pena) Code, and convict under it. 
Even if the prosecution has been launched under 
an inappropriate section, the Appellate Court has 
power to do this, 


Cr. R. App. for revision of the order of 
the Court of the Additional Sessions Judge, 
Amraoti, dated March 28, 1936, in Cr. A. 
No. 81 of 1936 modifying that of the Court 
of the Magistrate, first Class, Amraoti, 
dated January 30, 1936, in Criminal Case 
No. 14 of 1935. 

Mr. Y.V. Jakatdar, for the Applicant. 

Order.—This order disposes also of Cri- 
minal Revision No. 121 of 1936. 

The two applicants Nathysingh and 
Fattehsingh are brothers, and they were 
convicted in the trial Court under s. 181, 
Indian Penal Code and Nathusingh wasin 
addition, convicted under s. 193, Indian 
Penal Code. In appeal the convictions were 
all changed to s. 193, Indian Penal Code. 
Nathusingh has received two concurrent 
sentences of 9 months’ rigorous imprison- 
ment each and Fattehsingh one of six 
months’ rigorous imprisonment. 

The facts were that the two brothers 
who were defendants in a civil suit remov- 
ed the bond sued on under pretext of mak- 
ing account of the debt and then ‘jointly 
filed a written statement denying that they 
had executed any such bond or that they 
had removed it. They said that the bond 
was one of Rs. 700 executed in 1928 in favour 
of the plaintiff's mother and satisfied in 
December 1928, or January 1929. This 
story has been found to be false and the 
concurrent findings of the lower Courts are 
that the two applicants knowingly put in 
this false written statement and verified 
it knowing it to be false ; further, the ap- 
pellant Nathusingh gave false evidence 
about it as D. W. No. 1 in the witness-box 
denying he had ever executed such a bond. 

It is now urged that the younger brother's 
verification may have been done innocently 
owing tohis trust in his elder brother. 
This contention must failin view of the 
clear finding of the lower Court that both 
were perfectly aware of what they were 
doing and of the true facts. 

Then it is said that the Appellate Court 
was not competent to change the convic- 
tion from s. 181, Indian Penal Code, to 
s. 193, Indian Penal Code, seeing that pro- 
secution had been launched under s, 181, 
Indian Penal Code, by the Civil Court in 
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respect of the written statement. The pro- 
secution was legally instituted by the Civil 
Court under the provisizns of the Code of 
Criminal Procedure while according to 
5. 423, Criminal Procedure Code, the Appel- 
late Court has power to alter the finding. 
The Appellate Court did so rightly holding - 
that s. 193, Indian Penal Code, was the one- 
applicable to the facts found by the first 
Court and also by itself. [can see no rea+ 
son for thinking that the Appellate Court 
cannot exercise this power simply because 
the prosecution has been launched under 
an inappropriate section. This ground, 
therefore, fails. 


Lastly, it is said thatthe joint trial of the 
applicants under s. 193, Indian Penal Code, 
was illegal and that thè illegality is incur- 
able and, therefore, their convictions must 
be quashed. Reliance is placed on Gun- 
want v. Emperor (1), in which it was held 
that separate charge and trial were neces- 
sary in respect of each person for giving 
false evidence. Section 239, Criminal Pro- - 
cedure Code, was therein discussed but’ 
it was held that alie told by a witness is 
his own particular lie and it is each man's 
own particular lie and not his neighbour's 
that can alone be used against him. Refer- 
ence has also been made by the learned 
Counsel for the applicants toa recent case of 
the Judicial Commissioner's Court Nara- 
yansa v. Emperor (Criminal Revision 
No. 100-B of 1935) decided by’ Pollock, 
A. J. Œ. in which it was held that the two 
offences of perjury were not committed 
in the course of the same transaction and 
so the joint trial was illegal. This case, 
however, does not really support the prin- 
ciple relied on by the applicants as it re- 
cognizes that each must be decided on its 
own facts and that the whole question turns 
on whether the offences cun be said to have 
been committedin the course of the same 
transaction. It isrecognised that there may 
be casesof perjury which are committed 
in the course of the same transaction and 
which, therefore, may be jointly tried. 
Pollock, A. J.C. thought that the view of 
Stanyon, A. J.C. in Gunwant v. Emperor 
(1), was perhaps too widely stated where 
he says that the act of one person in going 
into the witness-box, taking oath and telling 
a lie is notary part of the same transac- 
tion as a similar but distinct act of another 
person. In this, I respectfully agree with 
Pollock, A. J.O. and also endorse the pas- 


(1) 13 N L R 35; 38 Ind, Cas, 723; 18 Cr. L J 339; A 
I R1946 Nag. 73. 
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sage from Emperor v. Sejmal Poonamchand 


(2), which he quotes : 

“It ig no doubt true that each act of giving 
false evidence is the act of.the persons giving that 
evidence, and therefore, the transaction ; of that 
person but it does not (in my opinion) follow 
that there is not a major transaction, so to speak, 
-embracing these two minor transactions, ‘If there 
wasa common purpose to make outa false claim so 
far as concerns the sum of Rs. 750, then it seems 
to me that from the point of view of these two 
persons there was ons transaction.” 


In the present case the offence of veri- | 


fying a false statement wasone done jointly 
by the brothers in pursuance of a common 
object. It seems impossible to hold that 
these offences were not committed in tne 
course of the same transaction. Further; 
the perjury of Nathusingh in the witness- 
box, although no doubt a separate acl, was 
committed in the course of the same! trial 
and obviously in pursuance of the design 
and defence set out in ihe written state- 
ment. This point was raisedin the lower 
Appellate Court and the Jearned Sessions 
Judge held that these actions formed; part 
of one conspiracy and, therefore, one trans- 
action. It isnot a case of witnesses mak- 
ing separate and distinct false statementsin 
Court or a case of actions separated by:long 
lapse of time. There is an old case reported 
in Empress v. Mehrban Singh (3) which is 
Practically on all fours with this case. There 
several persons had jointly filed a written 
statement signed by all and one of them 
gave evidence in support thereof. It was 
held that the joint commitment of them 
all, the deponent unders. 193, Indian Penal 
Code and the other under s. 193- 207, Indian 
Penal Code, was good. ‘The correct princi- 
ple seems tobe, as laid down by Sohoni 
in his Code of Criminal Procedure, 13th 
Edition, under s. 239, at p. 601, para, 28 
that where two persons are severally charg- 
ed with giving false evidence in their depo- 
sitions in a certain trial their offences lare 
distinct and they must be tried separately 
under the provisions of s. 233, unless a con- 
spiracy is proved ands. 239, applies. 

I should alsorefer to Emperor v. Rafi- 
ue-Zaman Khan (4), Emperor v. Sejmal 
Poonamehand (2), Queen-Empress v. Anant 
Ram (5), Nathu Sheikh v. Queen-Empress 
(6), Kotha Subba Chetti v. Queen- Empress 
(7). Inthe present case there was clearly 


(2) 51 B 310; 100 Ind. Cas. 981; 29 Bom. L R170; A 
IR 1927 Bom. 177; 28 Cr. L J 373, 

(3) A W N 1884, 52. 

(4) 48 A 325; 93 Ind. One, 237; 27 Or. Ld 445; 2£ A 
L J412; AIR 1926 All. 334; LR 7A 66 Cr. 

(5) 4 A 293; A W N 1882, 37, i 

(6) 10 C 405. - | 

(7) 6 M 252. l ! 
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identity of purpose and pre-arrangement 
and so the joint trial was legal. 

For these reasons, I uphoid the convic- 
tions. The offences were serious and the 
senteuces are appropriate. The applications 
are, therefore, rejected. 

N. Applications rejected. 





LAHORE HIGH COURT 
Criminal Appeal No. 1425 of 1935 
April 21, 1936 
Sxgmep, J. 

CHIRAGH AND ofazes—Conviors — 
- APPELLANTS 
versus 
EMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 366-A—Offence 
under, is a continuing offence. 

The offence under s. 366-A, Penal Code, is acon- 
tinuing offence. The differences between s. 366 and 
s. 366-A merely concern the manner of ths induce- 
ment and the age of the girl and are irrelevant for 
the question of continuing offence. Emperor v. 
Nanhua Dhimar (2), relied on, Bela Singh v. Emperor 
(4) and Tufail v. Emperor (5), followed. 


Cr. A. from an order of the Magistrate, 
Tg Olass, Ferozepore, dated December 5, 
l 


Mr. R. L. Anand II, for the Appellants. 
Mr. Ghulam Rasul, for the Govern- 
ment Advocate, for the Grown. 


Judgment.—Chiragh, Muhammad Shafi 
and Qamra, appellants, have been convicted 
under s. 366-A, Indian Penal Code, and 
each sentenced to tive years’ rigorous ini- 
prisonment. The girl in question is one 
Musammat Santo, daughter of Jiwan Singh, 
a goldsmith of Ferozepore City. According. 
to her own statement and that of her father 
she is 13 years of age; according to the 
medical evidence about 14 years of age. 
Musammat Santo’s home circumstances were 
not happy. Her mother was dead andher 
elder brother was keeping a Muhammadan 
woman. On September 11, she disappeared 
from home and her father reported her dis- 
appearance to tne Police. What happened 
is found in the girl's own statement 
corroborated by aconsiderable number of 
witnesses. She said that in her home they 
were poor and not always sufficiently fed. 
Her brotLer sometimes ill-treated her. She 
knew Chiragh, appell.nt, and he promised 
to keep her as his wife, give her good food 
and good clothing and keep her comfort- 
ably. She went of her own free will at 3 
a'clock one: morning, when Ohiragh came 


z3 


. notorious dealer in women, .was 


-2 the subsequent proceedings. The 


-rule was laid down, but 
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to her home by appointment and took her 
to his own house which is quite closa. 
She spent that night and the follow- 
ing night there and next morning at 
4 a. mM. Mohamad Shafi took her away in 
a Burqa to his house where she stayed 
till 9 a.m. Mohammad Shafi and Qamra 
then took her by train from Ferozepore 
to Lahore, it having been suggested to the 
girl by Chiragh that she should be convert- 
ed to Islam in Lahore. But when the 
girl and her two escorts reached Lahore 
they took her on by lorry to a village which 
she did not know. She was taken along 
a canal bank and seated near some bushes. 
Muhammad Shafi remained with her and 
Qamra was sent to the village to find out 
whether another Chiragh, an absconder, a 

there. 
Ohiragh’s daughter came and took her home 
and she was there called Fatima. After a 
few days she was sold in marriage to a 
Hindu named Chandi Ram for a buffalo 
valued at Rs. 100 and Rs. 50 cash. 

One Nur Mahi of District Ferozepore had 
lost his own daughter and in searching for 
her found out from Murid Bhatti that an- 
other Ferozepore girl, that is, Musammat 
Santo, was atthe house of Chandi Ramin 


village Rodi. Nur Mahi teld the girl's father, ` 


the Police were informed and she was 
recovered from Chandi Ram's house a 
short time after she had gone there. The 
girl's story is corroborated at every stage 
by evidence including that of Chandi Ram 
himself. Its truth is not contested by the 
appellant’s learned Counsel. His case is 
that an offence under s. 366-A is not a 
continuing cffence, that the girl went 
to Chiragh in pursuance of a previuus 
intrigue and that Chiragh was no party to 
argu- 
ment is that Chiraghis not guilty because 
the girl went to him of her own accord; 
the olner two are not guilty because the 
offence is not a continuing offence. 
Counsel referred, to Kesar Mal v. Emperor 
(1), in which a learned Judge held in 
particular circumstances that the offence 
under s. 366-A, Indian Penal Code, was 
complete when the young woman in ques- 
tion was induced to leave a passenger 
shed at a Railway Station and that what 
happened afterwards did not constitute a 
fresno offence under s. 360-A. No general 
the case is at 
variance wiih the principle laid down in 

(py AT R 1932 Lah, 554; 138 Ind. Cas. 597; 36 Cr. 


3-643; (1932) Cr, Oas. 719; 33 PLR 727; Ind, Rul. 
(1932) Lab, 572, 
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Emperor v. Nanhua Dhimar (2). The 
Bench was presided over by the learned 
Chief Justice of the Allahabad High Court 
and ils finding agreed with that of the 
referring Judge. The head-note includes: 

“Unlike the offence of kidnapping from lawful 
guardianship, abduction isa continuing offence and 
a girl is being abducted not only when she is 
first taken from any place but also when she: is 
removed from one place to another.. ..There is a 
close resemblance in the texts of ss. 362 and 
366-A, Indian Penal Code, and some of the salient 
ingredients of the two offences are common, and it 
must be held that an offence under s. 366-A is also a 
continuing offence.” 


The differences between s. 366 and 
s. 366-A merely concern the manner of the 
inducement and the age of the girl and 
are irrelevant for the question of continu- 
ing offence. In view of this resemblance, 
Kushai Mallik v. Emperor (3), a case under 
s. 336, may also be referred to. The 
offence was held to be a continuing offence. 
Tn our own Court offences under s. 366 have 
been held to be continuing offences in 
Bela Singh v. Emperor, 17 Or. L. J. 284 (4), 
and Tufailv. Emperor,28 Or. L. J. 413 
(5), both Single Judge decisions. 
In my opinion all “three are guilty. Chiragh 
induced the girl to go to his house. No 
doubt she went of her own free will, but 
she says that he cameto her father’s house 
at 3 inthe morning to fetch her away. The 
other two tock her at least to Lahore in ac- 
cordance with his suggestion. No reasonable 
person can doubt that all three were ina 
conspiracy in orderto make ey out of 
this girl by getting her married. I think 
they were rigntly convicted, and I see no 
reason to inerfere with the sentence as 
the crime was cold-blooded and calculated. 
2 appeals are rejected. : 


Appeal rejected. 

6; 53 A 140; 131 Ind. Cas, 246; AI RlI9H All 
55; 32 Cr. L J 690; (1931) Cr. Cas. 127; (1930) A L 
J 1485; L R12 A18 Ur; Ind. Rul, (1931) All. 858. 

(3) 50 C 1004; 81 Ind. Cas. 906; AIR 1924 Cal. 
839; 25 Cr. LJ 10 82. 

(4) 170r. L J 284; 34 Ind. Cas. 1004; A IR 1916 
Lah. 361; 54 P L R1916; 47 P W KIYI 15 Or. 

(5) 28 Cr, L J 413, 101 Ind. Cas. 189; AIR 1927 
Lah. 370. 


NAGPUR HIGH COURT : 
Criminal Kevision Application Ne 205 
of 1136 
July 28, 1936 
Boss, J. 
Rani SONA BAHUJI— A 
versus 
RAO SOBBAG SINGH—NoN-APPLICANT 
Criminal Procedure Code (Act V of 1898), ss, 523, 107 
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—Stolen property—No charge . established against 
person ın possession—Criminal Courts, if can enter 
tnto roving enquiry about right to possession —N ature 
of enquiry to be made—Question to be considered by 
Criminal Courts in such cases. 

If it is established that the property has recently 
been stolen or acquired dishonesly in some other 
way, the thief, or the receiver, or, whoever he 
may be, is obviously not the person entitled to 
Possession, so the Courts have a discretion to find 
out in a summary way who is so entitled, and 
have power to hand the property over to him. 
But the position is very different when no charge 
is established against the person in possession 
Criminal Courts have no jurisdiction to enter upon 
@ roving enquiry about the rights to possession of 
pieces of property when they are entirely un- 
connected with specific allegations of crime in respect 
of them. That isthe business ofthe Civil Courts 
whose decision cannot be anticipated in this summary 
fashion. 

In s. 107 proceedings all that the Magistrate has 
to determine is whether there was a likelihood of 
a breach of the peace, and it is enough for his 
purposes to find that both parties claimed a right 
to possession and were ready to fight about it, 
An elaborate enquiry about ownership and title is 
entirely out of place. 

Where it is- proved that the person from whose 
Possession the property was seized came by it 
dishonestly, the Magistrate may have to consider 
questions of title in order to determine the best right 
to possession. But where it appears that the 
Police have seized property from a person who is 
not shown to have committed any offence in relation 
to that property, then the Magistrate can only 
hold that that person is entitled to possession of the 
property. Chuni Lal v.Ishar Das (|), Laxmichand 
Ramal v, Gopikishen Bal Makund (2), Karuppanan 
Ambalam v Guruswami Pillai (3), Sattar Ali v. 
Afzal Mohamad (4), and Srinivasa Moorthi v. 
Narasimhulu Naidu (5), relied on. 

Or. R. App. of the order of the 
Court of the Additivnal Sessions Judge, 
Nimar, dated April 7, 1936, in Criminal 
Revision No. 1 of 19392, confirming that of 
the Court of the Sub-Divisional Magistrate, 
Khandwa, dated January 10, 1936, in 
Criminal Uase No. 14 of 1933. 


Mr, J. Sen, for the Applicant. 

Mr. W. R Puranik, for the Non-Applicant. 

Order.—On February 19, 1933, the non- 
applicaut Rao Sobhagsingh of Mandhata 
made w report to the Police that his 
adoptive mother Rani Sonabahu and others 
had left the palace with a considerable 
amount of valuable property belonging to 
the state and that they were about to 
take ib out of British India and make 
away with it. The allegations were 
obviously of theft. The Police took im- 
mediate aclion and seized all the property 
and registered an offence under s. 379 of 
the Indian Penal Code. 

Then nothing happened, so far as the 
Courts are concerned, for a month, after 
which on March 21, 1933, instead of the 
proceedings one would have expected for 


167—107 & 108 g 


Rant SONA pantsi v. Eao SoBHAG SINGH (NAG.) 


849 
this wrongful removal of the property 
action was taken under s. 107 of the Code 
of Criminal Procedure. The proceedings 
lasted for over two years and eventually 
terminated on May 20, 1935, by an order in 
favour of the Rani: at any rate she was 
not bound over. Then followed the present 
tussle for possession of the property. 

The Rani naturally claime that since 
the property was seized from her custody, 
and since it has not been established that 
she came by it dishonestly, it must be 
returned to her. Rao Sobhagsingh main- 
tains on the other hand that it is all 
state property to which the Rani 
has no right and so it must be handed 
over to him; and this is what the lower 
Court has done except for a few articles 
which are obviously of a personal nature 
belonging to the Rani. 


But before this order was passed, there 
were certain intermediate proceedings, 
The property was produced befors the 
Court in connection with the s. 107 pro- 
ceedings and the bulk of the evidence 
there appears to have been devoted to 
showing that the property belongs to the 
state. When these proceedings terminated 
the learned Sub-Divisional Magistrate 
passed an order under s. 517 of the Code 
of Criminal Procedure directing all the 
property seized from the possession of 
the Rani to be handed over to the Manager 
of the Court of Wards, Mandhata, except 
for afew personal arcicles which belonged 
to the Rani. As regards the rest, he 
directed them to be returned to the persons 
from whom they had been seized with the 
exception of one article. 


From this order there was an appeal 
and the learned Sessions Judge -held the 
Sub-Divisional Magistrate had no jurisdic- 
tion to pass the preliminary order under 
s. 107 of the Code of Criminal Procedure at 
all, and consequently he had no jurisdiction 
to act under s. 517. He, therefore, directed 
the Sub-Divisional Magistrate to return 
the property to the custody in which it 
was at the time of the preliminary order 
which of coarse was the custody to the 
Police. 

This was done on October 2, 1935, and 
the Police thereupon immediately asked 
for directions under s. 523, Oriminal Pro- 
cedure Code, about the disposal of the 
property. After hearing both sides an 
order was passed for the second time on 
January 10, 1935, in substantially the same 
terms as the previous one. The present 
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It was argued at the outset that s. 523 
cannot apply, because if states that the 
seizure must be reported “forthwith”, and 
whatever latitude may be permissible in 
the interpretation of that expression, a 
report made two and a half years 
after the seizure cannot, by any stretch 
.of imagination, be described as “forthwith”. 
I need not enter into that here, for whe- 
ther the section applies or not, there can 
be no: question that this Court at any rate 
has inherent power to make an order if 
there is no express provision in that behalf, 
and the principles which apply would be 
much the same in either case. 

In its essence the object of these pro- 
visions is to provide a summary method 
of restoring the status quo: Chuni Lal v. 
Ishar Das (1). If it is established that 
the property has recently been stolen or 
acquired dishonestly in some other way, 
the thief, or the receiver, or whoever he 
“may be, is obviously not the person entitled 
to possession, so the Courts have a dis- 
cretion to find out in a summary way who 
is so entitled, and have power to hand 
the property over to him. That, roughly 
Speaking, is the status guo which was 
wrongfully disturbed by the thief or other 
wrong: doer. 

But the position is very different when 
no charge is established against the person 
in possession. Criminal Courts have no 
jurisdiction to enter upon a roving enquiry 
about the rights to possession of pieces 
of property when they are entirely un- 
connected with specific allegations of crime 
in respect of them. That is the business 
of the Civil Courts whose decision cannot 
be anticipated in this summary fashion. 

I have already remarked that the bulk 
of the evidence in the s. 107 proceedings 
was directed to the right to possession of 
the articles seized. It is difficult to see 
what relevancy it had in those proceed- 
ings. All that the Magistrate had to 
determine was whether there was a like- 
lihood of a breach of the peace, and it 
was enough for his purposes to find that 
both parties claimed a right to possession 
and were ready to fight about it. An 
elaborate enquiry about ownership and 
title was entirely out of place. A pretender 
is not any the less likely to disturb the 
peace because the rights lie with the other 
side. Consequently the law does not con- 


(1) 4 Lab. 38; 73 Ind, Cas. 702;.24 Or, L J 670; AIR 
4924 Leh. 78. 
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template enquiries of this nature in pro 
ceedings under s. 107. 

The learned Chief Justice of the Bombay 
High Court has pointed out in Laami- 
chand Rajmal v. Gupikishan Balmakund 
(2), that there is a presumption under 
s. 114 of the Indian Evidence Act thata 
man in possession of recently stolen prep- 
erly is presumed either to have stolen it 
or to know it had been stolen and that 
the Police are well aware of it. When, 
therefore, they apply fcr a discharge, or 
-as here, deliberately refrain from bringing 
any charge at all with respect to the theft, 
it must be because they are satistied that 
the presumption could be rebutted. This 
is especially so when the lady is said to 
have been caught red-handed. 

The lower Courts refer to the possibility 
of the charge being dropped out of con- 
sideration for the Rani. There is no trace 
of any such feeling throughout the 24 
years the s. 107 proceedings were pending, 
so it is rather late inthe day to talk of 
chivalry, especially after the publicity and 
the shame and the humiliation to which 
the Rani had been subjected: not that 
she does not deserve itif the allegations 
against ber are true. But it is idle to 
shelter behind altruistic motives once the 
property is safe. It is abundantly evident 
thas all that Rao Sobhag Singh and his 
advisers cared about throughout was the 
property. 

Of course they have every right to 
recover possession of their property, but 
they have no right to do so under guise 
ofa charge of theft which they have no 
intention of pressing, whatever their 
reasons. That is an abuse, not a use, of 
criminal procedure. It may be their civil 
remedies were too slow and cumbersome 
to be of any use to them in this case 
and that the property would have dis- 
appeared beyond hope of recall if they 
had not acted as they did, but if that is 
go, then their object has been achievec 
and they have had time to set the civi 
law in motion. It may also be that ther 
honestly believed it to have been a cast 
of theft and later found themselves unabl: 
to substantiate the charge. In either cas 
their action does not entitle them t 
immediate possession, for that is a righ 
which has yet to be investigated by th 
proper authorities. 

In such cases Criminal Courts can onl 


(2) 60 B 183; 162 Ind. Cas. 262; 38 Bom, LR 11% 
AIR 1936 Bom. 171; 8 R B 409; 37 Or, L J 573; (193+ 
Cr, Cas, 383. 
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act along well-reêognised lines which have 
been succinctly indicated by Beaumont, C. J. 
in the ‘Bombay case I have already 
quoted :— : 
“Where itis proved that the person from whose 
possession the property was seized came by it 
dishonestly, the Magistrate may have to consider 
questions of title in order to determine the best right 
to possession But where itappears that the Police 
have seized property from a person who is not 
shown to have committed any offence in relation 
to that property, then in my opinion the Magistrate 
can only hold that that person is entitled to pos- 
session of the property.” 


The learned Chief Justice points out 
that that is also the view which prevails 
in Calcutta and Madras and cites Karup- 
panan Ambalam v. Guruswami Pillai (3), 
and Sattar Ali v. Afzal Mohamed (4), to 
which I would add Srinivasa Moorthi 
v. Narasimhulu Naidu (5), and Chuni Lal 
v. Ishar Das (1). I respectfully agree that 
is the right view. 

I set aside the order of the lower Courts 
and direct that the property recovered 
from the possession of the applicant be 
restored to her. But in view of the evi- 
dence so far recorded and the findings of 
the lower Couris, I direct that this be 
not done till August 15, 1936, so as to give 
the other side time to set the Civil Law in 
motion if they are so advised. 

N. Order set aside. 

B 56 M 654; 143 Ind. Cas. 410; (1933) Or. Cas. 662; 
(1933) W M N 88; 37 L W 415; 64 M LJ 431; Ind. 
Rul. (1933) Mad. 406; 34 Cr. L J 586; A I R 1933 


Mad. 484. 
(4) 54 U 283; 102 Ind. Cas, 482, 28 Or. LJ 546; 
AIR 1927 Cal. 532; 8 A I Cr. R179, 
5) 50 M 916; 104 Ind, Cas, 719; 26 L W 168; 39 M 
L T 18; 53 M LJ 309; (1927) M W N 692; A I R1927 
Mad. 797; 28 Or. L J 879; 9 A I Or. R 38. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 163 of 1934 
October 28, 1936 
Niamat ULLAN, J. 

ALAKH NARAIN SINGH AND orarrs— 
DgFENDANTS—APPELLANTS 
versus 
Thakur DAYAL SINGH—PLAINTIFF AND 
OTHERS — DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 160— 
Finding of fact—Finding based on inference derived 
from documentary evidence—Nature of —Whether 
binding on second appeal. 

A finding based on inferences derived from docu- 
mentary evidence is as good a finding of fact as that 
based on oral and documentary evidence and hence 
is binding in second appeal. 

8. O. A. from a decision of the Second 
Additional Sub-Judge, Jaunpur, dated Janu- 
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Mr. K.N. Laghate, for the Appellants. 
Mr. A. P. Pandey, for the Respondents. 


Judgment.—Thisis a defendants’ appeal 
arising out of a suit for redemption. The 
Plaintiffs right to redeem was questioned 
on the ground that he was ‘not theheir of 
the original mortgagor who has since died. 
The plaintiff claimed to be the nearest 
heir of-the mortgagor according to a 
pedigree propounded by him. The defend- 
ants who claimed to be nearer than the 
Both 
the Courts below have rejected the plea 
put forward by the defendants and held 
that the plaintiff has sueceeded in proving 
that he isthe nearest, heir of the mort- 
gagor. The plaintiff's case depended 
solely upon the question whether one 
Bhairon Dayal was the son of Nanku Singh. 
Bhairon Dayal died a.very long time ago 
and the lower Appellate Court rightly 
pointed out that trustworthy oral evidence 
cannot be had. In the shape of document- 
ary evidence also, there was nothing definite 
one wayor the other. The lower Appellate 
Court was, however, able to arrive at a 
definite conclusion that the pedigree set up 
by the defendants was in part false. As 
regards the pedigree set up by the plaintiff, 
corroboration was forthcoming from a 
number of circumstances proved by 
documentary evidence. Having considered 
the entire evidence in the case, the lower 
Appellate ‘Court held, confirming the view 
of the first Court, that the plaintiff has 
proved himself to be the nearest reversioner 
In second appeal the 
finding ofthe lower Appellate Court is 
contested on the ground that in the absence 


‘of clear oral and documentary evidence, 


the lower Appellate Court acted on no 
evidence in holding that Bhairon Dayal was 
the son of Nanku Singh. I have read 
the judgment of the lower Appellate Court 
and cannot hold, as I am invited to hold, 
that the finding of the lower Appellate 
Court is based on no legal evidence. A 
finding based on inferences derived from 
documentary evidence is as good a finding 
of fact as that based on oral and docu- 
mentary evidence. In this view, the finding 
of the lower. Appellate Court is binding 
in second appeal which is accordingly 
dismissed with costs. Leave to appeal under 
the Letters Patent is refused. 
N. Appeal dismissed. 
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_ . . PATNA HIGH COURT 
Criminal Revisions Nos. 440 and 464 of 1936 
September 28, 1936 
Row tanp, J. 
SAHADEO KARAN SINGH AND ANOTHER—- 
PETITIONERS 
f VETSUS 
EMPEROR- Oppostrs Party 

_Penal Code (Act XLV of 1860), s. 211—Prosecu- 
tion under—EHssentials to be considered—Abettor, 
when can be prosecuted—Proof that he was aware of 
falsity of complaint—Necessity of. 

In a charge under s. 211, Penal Code, what isto be 
considered is the nature of the complaint or charge 
made by the accused ; in other words, whether the 
complaint is substantially true and what is false is 
a mere fringeto the complaint or whether the sub- 
stantial complaint is false and whatis true is a 
mere fringe, or in other words, a mere accessory cir- 
Sumelang, Giridhari Naik v. Empress (1), referred 
O. 

If A believes what B told him antl in good faith 
orders B to file a complaint, the fact that B's story turn- 
ed out tobe untrue will be no ground for criminal 
prosecution of A even if during the inquiry he 
assists in the production of evidence. It is necessary 
to prove also that A believed in its falsity. 


Cr. R. from the order of the Additional 
Sessions Judge, Gaya, dated July 31, 1936. 
Messrs. S. N. Sahay, Baldeo Sahay and 
_& K. Sinha, for the Petitioners. 
Mr. W. H. Akbari, for the Crown. 
Order.—These two Criminal Revision 
Applications have been heard together. 
Lachhman, the petitioner in Criminal 
Revision No. 464,is a servant of Sahadeo 
Sal the petitioner in Oriminal Revision 
0. 
litigation with one Korban and his wife, 
against whom he brought a title suit, 
obtained a decree for possession and took 
delivery of possession in 1930. There- 
after the son of Korban whose name is 
Usman claimed that that property was 
his by reason of a gift from his parents. 
He brought a title suit for a declaration 
which was given tohim by the Court on 
February 17, 1935. The suit was only 
declaratory, but in fact an order of deli- 
very of possession was given by the Court 
in execution and possession was delivered 
on August 11, 1935, over the property which 
was the subject-matter of the suit. That 
did not entitle Usman to eject Sahadeo 
Karan from the whole of his interest in the 
village because Sahadeo was a one-anna 
co-sharer in the village from before. The 
writ of delivery of possession does not 
mention the kucheri of Sahadeo Karan and 
the peon did not give possession over the 
kucheri. 
_ Now, the complaint of Lachhman which 
is alleged to be false was a complaint pre- 
sented on October 22, 1935, He alleged 
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that during the Dasarah holidays he had 
been to his home, that he had returned on 
October 18, and found that between 12th 
and 18th, Usman and others had raided the 
kucheri of his master Sahadeo Karan, had 
removed materials such as dcor-frames, 
leaves and roofing materials and had also 
taken articles kept inside the kucheri such 
as utensils and grain; that he himself 
had seen some of the rafters or beams at 
the house of Korban, father of Usman; 
that he had informed his master Sahadeo 
Karan and been instructed by him to file 
the complaint. The Sub-Divisional Officer 
referred the complaint to the Sub-Inspec- 
tor of Police for local investigation and 
the Sub-Inspector reported that the case 
appeared to be false being apparently 
under the impression that by virtue of the 
delivery of possession Usman was entitled to 
take and had taken possession of the 
kucheri. Thereafter a Magistrate also held 
a local inquiry and he too came to the 
conclusion that Lachhman's complaint could 
nol be supported. After the dismissal of 
the complaint and after calling on the 
petitioners to show cause against their 
prosecution, a complaint under s. 476, 
Criminal Procedure Code, was presented 
for the prosecution of the petitioners under 
ss. 211, and 211 read with s. 109, respec- 
tively, They have been convicted and have 
appealed without success. 

The main point taken in revision is that 
the complaint being, asthe Appellate Court 
has held, “partly false and partly true,” 
there ought not to have been a prosecu- 
tion and neither of the petitioners ought 
to have been convicied. This ground applies 
to both che petitioners. For Sahadeo 
Karan it is further contended that there 
was no evidence tha. he had abetted the 
making of a complaint by Lachhman Lall, 
To say that acriminal prosecution cannot 
stand in respect of a complaint which is 
partly false and partly true is putting the 
matter a little too broadly. The law is 
stated in Giridhari Naik v. Empress (1). 
In this case the learned Judges after recit- 
ing the provisicns of s. 211 say that it is 
difficult to lay down any precise rule. Each 
case must depend upon its own circum- 
stances and what is to be considered is the 
nature of the complaint or charge mude 
by the accused; in other words, whether 
the complaint is substantially true and 
what is false isa mere fringe tothe com- 
plaint or whether the substantial complaint 
is false and what is true is a mere fringe, or 


(1) 50 W N72. 
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in other wordsa mere accessory circum- 
stance. In the present case the charge is 
of theft and removal of the materials of the 
kucheri and the contents of the kucheri. 
The answer that Usman and his men were 
entitled to remove the materials of the 
kucheri by virtue of the dakhal-dehani 
has broken down. It has been found that 
the dakhal-dehani did not give possession 
of the kucheri and did not authorize Usman 
to do anything to the kucheri. It is mani- 
fest, therefore, that Usman and his men, 
when they dismantled the kucheri and 
removed the materials, committed offences 
of mischief and theft. This isso whether 
or no there were valuable properties kept 
inside the kucheri and whether or not theft 
of such properties also took place. Some of 
the witnesses for the prosecution in the 
present trial have attempted to maintain 
that the removal of the materials of the 
kucheri took place at the time of the dakhal- 
dehani; but the prosecution evidence, I 
must say, is in considerable confusion as to 
the exact date of this alleged removal and 
the Courts below did not appear to have 
accepted Usman’s case that the removal 
was at the time of the dakhal-dehani, 
though they were of opinion that the re- 
moval took place sometime during August 
and not in October. 

The question has not been considered 
what motive there was for Lachhman or 
Sahadeo Karan to p:stpone the presenta- 
tion of a complaint for six weeks or so 
when the act committed was indisputably 
a criminal offence and when the relations 
between Sahadeo and Usman were by no 
means of a kind to dispose Sahadeo to 
show forbearance or to contemplate for a 
time forgiving his adversary. In my 
opinion the evidence will hardly support 
the conclusion that the main part of 
Lachhman’s complaint was false. Even if 
it was so, it would require to be proved that 
Lachhman knew at the time of instituting 
the complaint that there was no just and 
lawful ground for it. It would not be 
enough tosay that Usman had committed 
theft but that Lachhman had distorted the 
facts by altering the date. That would 
aot make his complaint a false complaint 
within the meaning of s. 211 if the 
offence alleged had been in fact committed. 
Then as against Sahadeo Karan, it would 
mot be enough for the prosecution to say 
that Lachhman’s complaint was false. It 
would be necessary to prove also that 
Sahadeo was aware of its falsity. If Sahadeo 
believed what Lachhman told him, and in 
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good faith ordered the latter to file a com- 
plaint, the fact that Lachhman's story turned 
out to be untrue would be no ground for 
criminal prosecution of Sahadeo even if 
during the inquiry he assisted his servant 
in the production of evidence. In the 
result it seems to me that it is not possible 
to support the conviction of either of the 
petitioners. The applications will be allow- 
ed and the petitioners will be acquitted. 


N. Applications allowed, 





ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 244 
$ of 1936 
November 26, 1936 


BENNET, J. 
BISESAR RAM MARWARI AND OTHERS 
— APPLICANTS 
versus è 
Thakur PARASNATH AND OTABRS— ` 
Opposite PARTIES 

U. P. Agriculturists' Relief Act (XXVII of 
1934), s. 30, Sch. III—Rate of interest—Court, if 
should select what is for- benefit of debtor—Loan 
providing for compound interest—Court altering it 
into simple interest, if acts without jurisdiction — 
Revision, if lies, $ 

There is nothing in Sch. III to the U.P. Agricul- 
turists’ Relief Act, to show that the Court is to select 
what would be mostly for the benefit of the debtor, 
The Legislature» in framing this table recognized 
that certain rates were to be applied to compound 
interest loans and certain other ratesof a larger 
amount to simple interest loans. 

Where a loan provides for compound interest and 
the Oourt alters it into simple interest, the Court 
applies a rate of interest which it has no jurisdic- 
tion to apply and hence revision is competent. - - 


Mr. Haribans Sahai, for the Appli- 
cants. 

Messrs. B. Malit and Chatarbhuj Sahai, 
for the Opposite Parties. 

Order.—This is a civil revision by a 
decree holder against an order of a learned 
Civil Judge regulating the rate of interest 
under s. 30, U. P. Agriculturists’ Relief 
Act of 1934. Taere was a loan of 1925 
and on May 31, 1933, a decree was pass- 
ed. Jn January 4, 1936, the Court below 
varied the interest in acccrdance with 
s. 30. The rate of interest provided in 
the loan was compound and it wasan un- 
secured loan, the interest. being Re. 1 4-0 
per cent. per mensem compoundable yearly. 
Rs. 7,900 was the amount of the loan 
originally and therefore the case came 
under Sch. IlI, Part C, for loans between 
Rs. 5,001 and Rs. 20,000 on unsecured loans 
—compound interest. For thisthe formula 
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is X + 34. For the period in question it 
was 43 per cent. and this is admitted. 
Therefore the Court should haveapplied a 
rate of 43 + 34 that is 8 per cent. compound 
interest. Instead of this, the Court has 
applied for the period between December 
31,1929, and August 19, 1932, 104 per 
cent. per annum simple on the amount 
then decreed Rs. 7,900. Learned Counsel 
for the'decree-holder contends that under 
s. 30 there is no provision that a Court 
may alter compound interest into simple 
interest. On the other hand it is con- 
tended that the table in Sch. III does 
give the Court such an option. It appears 
that the table is divided firstly into secur- 
ed loans and unsecured loans and then 
each of these is divided into cases where 
such loans are expressed to be with com- 
pound interest or with simple interest. 
The description indicates that itis a kind 
of loan which is meant by the column 
headed “compound interest” or the column 
headed “simple interest”. It would be 
difficult for a Court to lay down any 
principle on which to decide whether 
interest was to be compound or simple 
merely from examining this table, because 
in all cases the difference would be to the 
advantage of one party orto the other 
and there is nothing laid down in this 
schedule that the Court isto select what 
would be mostly for the benefit of the 
debtor. I think, therefore, that the legis- 
lature in framing this table recognized 
that certain rates were to be applied to 
compound interest loans and certain other 
rates of a larger amount to simple interest 
loans. 

A preliminary objection was taken that 
the points raised would not involve any 
question of jurisdiction. But it appears 
to me that the point now established that 
the Court below applied a rate of interest 
for which it had no jurisdiction in law to 
apply is a pointon jurisdiction. Accord- 
ingly therefore I allow this revision so 
far as alteration of the simple interest is 
concerned which I alter to compound in- 
terest, for the period between December 31, 
1929 and August 19, 1932, and I provide that 
interest (instead of?) of 104 per cent. simple 
interest, the rate applied for that period 
shall be 8 per cent. compound interest 
with yearly rests. No other point has 
been established. I therefore allow this 
revision to this extent. As the revision 
has partly succeeded and partly failed, the 
parties will pay their own costsin this Court, 

N. Revision partly allowed. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 185 of 1936 
(Case Referred No. 15 of 1936) 
Navember 5, 1936 
PANDRANG Row AND VENKATRAMANA Rao, JJ. 
T. S. RAMASAWAMY AYYANGAR 
—AcouUgsEp 


VETSUS 
Tus SIVAKASI MUNICIPALITY 
— COMPLAINANT — RESPONDENT 

Madras District Municipalities Act (V of 1920), 
Sch. IV, el. 2, rr. 28, 30—Prosecution for non-pay- 
ment of profession tax—Duty of prosecution to prove 
affirmatively that accused was bound to pay the tar-—~ 
‘Final’, meaning of 

The provision contained in r. 28 of Sch. IV of the 
Madras District Municipalities Act that where an 
assessment has not been objected to or on objection 
the assessment has been confirmed it shall be final, 
does not mean that the person upon whom the 
assessment has been made cannot impeach the legali- 
ty or validity of the assessment in a Civil or Crimi- 
nal Court and where a person is prosecuted under 
r. 30, cl. 2, of Sch. IV for,non-payment of profession 
tax, it is open to him to plead that the tax was not 
leviable and it is incumbent upon the prosecution 
to establish affirmatively that the tax was payable 
and that the accused did not pay. In re A. B. Smith 
(1), Chairman, Municipal Council, Chidambaram v. 
Tirunarayana Iyyangar (2), Maridu Gopayya v. Em- 
peror (3) and In re Rahim Sahib (4), relied on. 

Case referred for the orders of the High 
Court, under s. 438 of the Criminal Pro- 
cedure Code, by the Sessiens Judge of 
Ramnad Division at Madura in his letter, 
dated February 21, 1936, in Criminal 
Revision Petition No. 26 of 1935 against 
C. A. No. 25 of 1935, Joint Magistrate, 
Sivakasi (C. C. No. 104 of 1935, Sub-Magis- 
trate, Virudhunagar.) 

Mr. Parakat Govinda Menon, for the 
Public Prosecutor, forthe Crown. | 

Messrs. B. Sitarama Rao and K. P. 
Ramakrishna Ayyar, for the Respond- 
ents. s 
Venkataramana Rao, J.—This Criminal 
Revision Case arises out of a reference made 
by the Sessions Judge of Ramnad in regard to 
a prosecution for non-payment of profession 
tax under the District Municipalities Act V of 
1920. One Mr. T.S Ramasawmy Ayyangar 
was prosecuted as the property guardian 
and manager of the eslale of a lunatic 
Thenammal for non payment of an alleged 
profession tax under r. 30, cl. 2, Sch. IV of 
the District Municipalities Act. 

Tne case for the prosecution is that 
the said lunatic Thenammal was residing 
within the limits of the Sivakasi Munici- 
pality, that profession tax was payable in 
respect of the income alleged to have been 
received by her and T. 8. Ramasawmy 
Ayyangar who is representing her estate 
ought to pay the said tax. Under. 19(1) 
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he was asked to submit a return showing 
the income. He submitted a return stating 
that he was not liable to pay the profession 
tax onthe ground that he was not residing 
within the local limits of the Municipality 
and even otherwise the property tax in 
respect of the estate has been paid and 
in any event profession tax could not be 
levied. But the Municipal Council over- 
ruled his objection and instituted this 
prosecution. He raised the same defence 
before the Sub-Magistrate of Virudhunagar 
but he overruled his defence and convicted 
him. This conviction was confirmed by 
the Joint Magistrate of Sivakasi. Revision 
was preferred against the said order to 
the Sessions Judge of Ramnad who was of 
Opinion that it was open to him to raise 
the said defence, but, however, referred 
the matter tous under s. 438, Criminal 
Procedure Code. Two questions fall to be 


decided, namely, (1) whether it is open to - 


the accused in a prosecution underr. 30, 
cl. 2, of Sch. IV, of the District: Municipali- 
ties Act to plead that the tax is not 
leviable; and (2) whether it isnot incumb- 
ent upon the prosecution to establish 
affirmatively that the tax is payable and 
the defaulter omitted in payment of the 
tax and an offence has been committed. 
Ordinarily, where a person is prdésecuted 
for any criminal offence it is incumbent 
upon the prosecution to affirmatively prove 
that an offence has been committed and 
if prima facie proof has been let in by 
the prosecution, it is open to the accused 
to plead and prove that he has not com- 
mitted any offence. The fact that the 
prosecution has been launched under the 
provisions of a Special Act would not 
displace this elementary rule unless there 
are provisions in ‘the; said Act to the 
contrary. So far as we have been able to 
see, there is nothing in the provisions of 
the District Municipalities Act which would 
relieve the prosecution of the onus of 
proving that an offence has been committed 
or negativing the right of the accused to 
plead that he has not committed any 
offence. Mr. Sitarama Rao has not been 
able to show us any provisions excepting 
s. 28, Sch. IV. So far as that rule is con- 
cerned, it only states that where an assess- 
ment has not been objected to or on 
objection the assessment has been zon- 
firmed, it is treated as final. But the 
said finality is only for-the purpose of the 
Act and it has been held that the said 
dinality would not prevent a person from 
mpeaching the legality or validity of the 
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assessment in a Civil Court. So far as 
the right of the Municipality to levy any 
tax is concerned, they must strictly conform 
to the provisions of the Act. If they do 
not do so, they have no right to enforce 
the tax. In facts. 354 says that a charge 
can be validly imposed if the provisions 
of the Act are substantially complied with. 
If not there is no jurisdiction to levy it. 
The imposition of a tax on a person not 
taxable under the Act would be a sub- 
stantial disregard of the provisions of 
the Act and in a suit for refuud of the 
tax it is upen toa person to prove that he 
is not taxable under the Act. We do not 
see why a different principle should apply 
in the case of a criminal prosecution and 
how a person can be convicted of a criminal 
offence for non-payment of a sum whivh he 
is not legally liable to pay. If Mr. Sitarama 
Raos argument is to be pushed to its 
logical conclusion, it comes to this, that 
when once the Municipality imposes an 
assessment it becomes final; the assessee 
must pay the tax and then go to a Oivil 
Court and in the meanwhile ifhe is pro- 
secuted criminally he must undergo 
punishment even though ultimately 
the Civil Court may give him redress. ‘ 
It will be a sorry state of affairs if 
such were to be the state of the law. 
But there is nothing in the provisions of 
the District Municipalities Act to countena- 
nce such a proposition as is contended for. 
by Mr. Sitarama Rao. There is clear 
authority for the view that we are now 
taking. In re A, E. Smithi(1), Krishnan, J. 
in connection with a prosecution under 
s. 283 of the Madras City Municipal Act 
made the following observations :— 

“There is finally an argument used by the Magis- 
trate in support of the judgment, namely, that ag 
the accused did not go to the Standing Committee 
and seek redress before them, it should be taken 
as settled that the accused is bound to, pay the 
tax imposed upon him, that it has become final 
under the law and that the Magistrate could not 
question its legality. I am unable to agree with 
this view because the accused is being prosecuted 
for an offence for non-payment of the license fee 
and he is entitled to say that he is not bound to 
pay it. There is no kind of the estoppel in a 
criminal case as the Magistrate seems to think, 
The prosecution must establish affirmatively to his 
satisfaction that tha tax was payble and that 
there was a default in payment of the tax. The 
fact that the accused did not appeal to the Standing 
Committee cannot be treated asin any way prevent- 
ing him from raising the plea before the Criminal 
Court, where he is sought to be -convicted of an 
offence by the prosecutor.” 

Devadoss, J. cited with approval the above 


(1) 45M L J 731; 81 Ind. Cas, 72; 18 L W 879; 33 M 
L T 185; A I R 1924 Mad. 389; 25 Or. L J 584. . 
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observations of Krisbnan, J. with reference 
to a prosecution under s. 338 of the 
District Municipalities Act and obeerved 
‘thus in Chairman, Municipal Council, 
Chaidambaram v. Tirunarayana Ayyangar 
2): 
( LA order to sustain a conviction it must be 
shown that the accused violated a legal order- 
which a public servant or a statutory body which 
authorised under law to pass... I have no hesita- 
tion in holding that, where an act is ultra vires 
a statutory body, whether it be of the Chairman 
or of the whole Council, the Court, which is asked 
to convict a person for the violating of the order 
of the statutory body, is not prevented from con- 
sidering the legality of the order.” 

We may also observe that this is the 
view taken by Phillips and Madhavan 
Nair, JJ. in Maridu Gopayya v. Emperor 
(3), and also by Wallis and Krishnan 
Pandalai, JJ. In re Rahim Sahib (4), with 
reference to s. 221 of the Madras Local 
Boards Act. In our opinion this is the 
correct view. We are, therefore, clearly 
of the opinion that it is incumbent upon 
the prosecution to establish affirmatively 
that the profession tax was legally leviable 
from. the accused and it is also open to 
the accused to plead and prove that he 
.'is not liable to pay the tax end, therefore, 

he is not liable to be prosecuted under 
r. 30, cl. 2 of Sch. IV of the District Munici- 
palities Act. But none of the Magistrates 
have gone into the matter on the merits. 
However, having regerd to the triviality 
of the amount involved in this case, we 
do not think this is a fit case for sending 
the case back for re-trial We, therefore, 
quash the conviction and the sentence, 
and acquit the accused. 


A. Accused acquitted. 

(2) 51M 876 at p. 884; (1928) M W N 379; AIR 
1918 Mad. 847; 29 Or. L J 710; 28 L W 218; 55 ML J 
566; 10 A I Or. R 406. 

(3) 51M 866; 110 Ind Cas. 233; (1928) M W N 319; 
AIR 1928 Mad. 682; 55 M LJ 27; 29Cr. L J 681; 28 
L W 342;10 A I Cr. R 369. 

(4) 52 M°714; 118 Ind. Cas 278; A I R 1929 Mad. 
800; 30 L W 181;57M L J 317; 30 Cr. L J 911; Ind., 
Rul. (1929) Mad, 774; (1929) M W N 515. 
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LAHORE HIGH COURT 
= Civil Reference No. z0 of 1935 
January 27, 1936 
. ADDISON AND ABDUL RASHID, JJ. 
: BANARSI DAS—Assrssun— PETITIONER 
; versus 
Tag COMMISSIONER or INCOME-TAX, 
i PUNJAB, N.-W. F. anp DELHI 
PROVINCES, LAHORE— RESPONDENT 

Income Tax Act (XI of 1929), ss. 28, 30 (1)—Assess- 

ment under $. 23 (4), upheld by Assistant Commis- 
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sioner—Proviso to s.30 (1) coming into operation— 
Assistant Commissioner refusing to admit appeal— 
Whether can proceed under s. 28 (3)—Imposition of 
penalty—Appeal to Commissioner—Commissioner 
himself, if can impose penalty—Issue of notice to 
asgessee before imposing penalty. 

Section 30, Income Tax Act, deals with appeals 
against assessments, and as soon as the Assistant 
Commissioner finds that the assessment is validly 
inade under s. 23 (4), the proviso to s. 30 (1) comes 
into operation, and it is in pursuance of that pro- 
viso that the Assistant Commissioner refuses to 
admit the appeal. The issue raised under s. 30 is, 
therefore, conclusively deteimined, as soon as the 
Assistant Commissioner refuses to admit the appeal, 
and thereafter, the Assistant Commissioner cannot 
take any action under s. 28 (3) by issuing a notice 
to the assessee regarding penalty. 

The Commissioner in deciding whether the im- 
position of the penalty by the Assistant Commis- 
sioner was illegal cannot re-impose the penalty 
himself, and thereby validate the very order which 
was challenged in appeal before him. For the same 
reason the Commissioner is precluded from impos- 
ing the penalty when an application is preferred to 
him under s. 66 (2) of the Act, praying that he may 
refer to the High Court the question of the validity 
of the imposition of the penalty by the Assistant 
Commissioner. No penalty can be imposed under 
s. 28 of the Act unless a notice is served on the 
agsessee to show cause against the imposition of 
such a penalty. Mr 

C. Ref. from the Commissioner of Income 
tax, Punjab N.-W. F. and Delhi Provinces, 


Lahore, dated March 28, 1935. 


Messrs. Achhru Ram and Asa Ram Aggar- 
wal, for the Petitioner. ` 

Mr. J. N. Aggarwal, for the Respondent. 

Order.—Under the provisions of s. 66 
(1) and (2), Income Tax Act, the Commis- 
sioner of Income-tax, Punjab, has referred 
the fcllowing questions to this Court : (1) 
Commissioner's First Question :—Was there 
any material before the Commissioner on 
which he could uphold in appeal the find- 
ing thatthe assessee had concealed and 
deliberately furnished inaccurate particu- 
lars of- income, end tLereby returned it 
below its real amour.t? (2) Commissioner's 
S-cond Ques'ion.—Is the maximum penalty 
admissible unders. 28, restricted in law 
otherwise than by the difference between 
the income-tax upon the total income ac- 
tually retuned end that upon the total 
income actually assessed ? (3) (a) Assessee’s 
First Question. Whether in a case held as 
validly decided under s. 23 (4) by an As- 
sistant Commissioner of IJncome-tax, is he 
lawfully competent to impose any penalty 
under s.28 1), Income Tax Act ? (b) Asses- 
see’s Second Question.—Whether in the cir- 
cumstances of the case there were any pro- 
ceedings before the Assistant Commission - 
er of Income-tax within the meaning of 
s 28 (1) of the Act. (c) Assessee’s Third Ques- 
tion.—Whether the issue of the notice under 
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s. 28 (3), on April 20, 1934, and imposition 
of the penalty on April 30, 1921, by the 
Assistant Commissioner are valid in law 
under s. 28, Income Tax Act, when he re- 
fused to admit the appeal on April 18, 
1934. (4) Assesse2’s Twelfth Question.— Whe- 
ther the imposition of surcharge of 
Rs. 4,506-11-0 is legal in the calculation 
of penalty under s. 28 (1), of the Act. 

The material facis of the case may be 
briefly stated. The assessee, Rai Bahadur 
Lala Banarsi Das, returned his income for 
the year 1932-33 at Rs. 79,807. The 
Income tax Officer made the assessment 
for the year 1933-34 atthe sum of 
Rs. 2,12,927 unders 23 (4) of the Acton 
the ground that the Gunny Bag Godown 
Register and the Gunny Bag Register of 
Receipts and Issues specifically called for 
unders 23 (2) had been deliberately with- 
held by the assessee. The assessee pre- 
ferred an appeal to the Assistant Commis- 
sioner. The principal ground of appeal 
was that the Registers which, accorling to 
the Income-tax Officer, had been delibe- 
rately withheld, were not maintained, and 
that the non-production of a document not 
maintained was noba default and did not 
bring the case of the assessee within the 
ambit of s. 23 (4), Income Tax Act. It was 
‘contended that the order of the Income-tax 
Officer wasin reality an order under s. 23 
(3) of the Act, and that it was labelled as 
one under s. 23 (4), in order to deprive the 
assessee of his right to appeal. The Assis- 
tant Commissioner, in his order dated 
April 18, 1934, came to the conclusion that 
the Registers in question had been deli- 
berately withheld and that in view of these 
facts the assessment made by the Income- 
tax Officer under s. 23 (4) was valid, and 
that the order of the Income tax Officer was 
consequently not appealatle. The order 
of the Assistant Commissioner concludes 


with the following words : 

“The present appeal is, therefore, not admitted. 
The other objections relate to the merits of the 
case and so need no discussion. I also find that 
the appellant returned no income from the bardana 
(gunny bags) khata, although it has been found 
by the Income-tax Officer that he has got sub- 
stantial income under this head. Ihave, therefore, 
issued a notice as required by s. 28 (3), Income Tax 
Act, calling upon the appellant to show cause why 
action should not be taken against him under s. 28 
(1), of the said Act. The question of imposition of 
penalty will be finally decided after hearing the ap- 
pellant.” 


By his order, dated April 30, 1934, the 
Assistant Commissioner held that on the 
assessee’s own admission the gunny bags 
account did yield an income of Rs. 33,372 
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which he had failed to return, and that, 
therefore, the assessee was liable to penalty 
under s. 28 of the Act. The penalty of 
Rs, 22,533-6-3 was consequently payable by 
the assessee. Against the decision of the 
Assistant Commissioner imposing the penal- 
ty the assessee preferred an appeal to the 
Commissioner. This appeal was rejected 
on the merits and the order of the Assis- 
tant Commissioner was confirmed, but under 
s. 66 (2) of the Act, the Commissioner has 
referred to this Court the question of the 
validity of the imposition of penalty which 
forms the subject-matter of the assessee's 
first three questions. 

The Income-tax Offiver compleied the 
assessment on January 31,1934. The assess- 
ment order contains an observation to the 
effect that the assessee had deliberately 
made a falsetreturn inasmuch as he had 
omitted to show the income in the gunny 
bags account and that separate action under 
s 23 or s.52, was being taken. In spite 
of this observation, however, the Income- 
tax Officer took noaction on January 31, 
1934, or at any time thereafter by issuing 
a nolice to the assessee under s. 28, Income 
Tax Act. According to the Commissioner, 
the case was submitted to the Assistant 
Commissioner by the Income-tax Officer on 
March 14, 1934, recommending prosecution, 
but no action appearsto have been taken 
on that recommendation. It was contended 
by the learned Counsel for the assessee that 
the Assistant Commissioner became 
functus officio as svon as he passed an 
order, on April 18, 1934, to the effect that 
the assessment under s. 23, was validand 
that the order of the Income-tax Officer 
was not appealable. The Assistant Ccm- 
missioner “did nol admit the appeal.” All 
proceedings before him under the Income- 
Tax Act ended as soon as that order was 
passed. After passing that order the Assis- 
tant Commissioner had no power to issue 
a notice under s. 28 (3), to the assessee 
as his power to: take action under s. 28 
lasts only so long as any proceedings under 
the Income Tax Act are pending before 
him. This contention, in our opinion, is 
sound and must be given effect to. The 
Commissioner has observed that in his opin- 
ion, the determination of the issue raised 
under s. 30, was manifestly in the course 
of proceedings under that section. Sec- 
tion 30, deals withappeals against assess- 
ments, and as soon as the Assistant Com- 
missioner found that the assessment was 
validly made under s. 23 (4), the proviso 
to s.30(1), came into operation, and it was 
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in pursuance of that proviso that the Assis- 
tant Commissioner refused to admit the 
appeal. The issue raised under s. 30 was, 
therefore, conclusively determined, as soon 
as the Assistant Commissioner refuse! to 
admit the appeal and, the eafter, the Assis- 
tant Commissioner could not take any ac- 
tion unders. 28 (3), by issuing a notice ta 
the assessee regarding penalty. 

The learned Commissioner has further 
held that he has himself duplicated the 
order regarding the penalty in the pro- 
ceedings unders. 32, and s. 6% (2), so that 
the decision of the above question as tothe 
jurisdiction of the Assistant Commissioner 
would not affect the panalty. Section 32 
deals with appeals preferred to the Commis- 
sioner against certain orders of the Assis- 
tant Commissioner. In the present case 
the assessee appealed to the Commissioner 
urging that the imposition of the penalty 
by the Assistant Commissioner. was illegal 
as the concealment of income, if any, did 
not cometo his notice during the course 
of any proceedings before him. The Com- 
missioner in deciding whether the imposi- 
tion of the penalty by the Assistant Gom- 
missioner was illegal could not, in our opin- 
ion, re-impose the penalty himself, and 
thereby validate the very order which was 
challenged in appeal before him. For the 
same reason the Commissioner was pre- 
cluded from imposing the penalty when 
an application was preferred tohim under 
s. 66 (2) of the Act praying that he may 
refer tothe High Court the question of the 
validity of the imposition ofthe penalty by 
the Assistant, Commissioner. No penalty 
van be imposed under s. 28 of the Act un- 
less a notice is served on the assessee to 
show cause against the imposition of such 
a penalty. TheOommissioner never served 
any notice on the assessee that he intended 
to take an action against him under s. 28. 
An imposition of penalty in this case by 
the Commissioner under s. 28 would con- 
sequently beinvatid. We, therefore, ans- 
wer the first three questions of the assessee 
referred by the Commissionerin the nega- 
tiye. In view of the finding given above 
it was stated by the learned Ccunsel for 
tue assessee that he did not wish to argue 
the other questions and that they may be 
answered in accordance with the opinion 
of the Commissioner. We answer them ac- 
cordingly. We order that the parties 
shall bear their own costs in this reference. 

D. Answered accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 40-17 of 1936 
July 28, 1936 
MIDDLETON, J. C. AND MIR AHMAD, A. J.C. 
BISHAN DAS — APPELLANT 
versus 
Haji FAZAL ILAHI—RESPONDENT 

Vendor and purchaser—Vendor failing to produce 
title deeds—Purchaser, whether entitled to return of 
his purchase money—Money so retained by vendee— 
Liability for interest. 

A purchaser of certain property is well within his 
tights when he asks for the production of the title 
deeds so that he may be sure that he was getting a 
clear title. The non-production of the title deeds and 
the admission that they were pledged would obvi- 
ously increase the suspicions of the vendee, and he 
would be quite in crder when he refuses to pay the 
money until and unless the title was assured. The 
failure onthe part of the vendor to produce the title 
deeds and to pass aclear title to the buyer is 
legally speaking tantamountto bis omission to carry 
out the terms of the contract, and the vendee is en- 
titled tothe return of his earnest money in the 
circumstances. Where the money is kept by the vendor 
from the date of its receipt to the date of suit 
the Judge will be right in granting interest at the 
rate of 6 per cent, on the amount. Srinivas Das v. 
Meherbai (1), relied on. 


©. A. from the order of the Additional 
pass: Peshawar, dated December 11, 
1935. 

Lala Charanjit Lal, for the Appellant. 

Mr. Mohd. Shafi, for the Respondent. 4 

Mir Ahmad, A. J. C.—Bungalow No. |, 
Campbell Road, Peshawar Cantonment, 
was owned by Haji Fazal Elahi, respond- 
ent. He agreed to sell the house to Lala 
Bishan Das, appellant. Rs. 2,000 was paid 
as earnest money and in the receipt dated 
January 14, 1932, which the vendor passed 
to the vendee it was stipulated that the 
document of sale shall be executed after 
the expiry of two months. It was also 
stipulated that the party which backs 
out of the contract shall pay Rs. 3,000 
damages to the other. No sale-deed was 
executed, and on October 11, 1932, Lala 
Bishan Das gave a notice to Haji Fazal 
Elahi intimating that the contract was 
broken by the latter and asking for the 
return cf the earnest money and also for 
the payment of interest on the purchase 
money which he had been keeping in 
deposit and the stipulated damages. In 
this notice Lala Bishan Das mentioned 
the further fact that he had come to know 
that the title-deeds of the bungalow were 
lying with a Bank, and that this infor- 
mation had not been disclosed to him 
by Haji Fazal Elahi at the time of mak- 
ing the agreement. To this a reply was 
given by Haji Fazal Elahi through hig 
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Counsel on October 19, 1932. In that 
Haji Fazal Elahi offered to sell the house 
to Bishan Das and insinuated that it 
was Bishan Das who had resiled, because 
there was a rumour that bungalows were 
being acquired by the Government. As 
regards the title-deeds, Haji Fazal Elahi 
stated that the parties tothe sale agree- 
ment knew that they were lying with 
Grindlay & Oo. and that it was under- 
stood that the money for which they were 
pledged would be paid to the said Company 
out of the sale price. 

On January 14, 1935, Lala Bishan Das 
brought the present suit for recovery of 
Rs. 2,000 earnest money and Rs. 1,000 
damages against Haji Fazal Elahi. The 
defence was that Lala Bishan Das had 
broken the contract because he was ap- 
prehensive that the bungalow may be 
acquired by the Government and that 
consequently he had forfeited the sum of 
Rs. 2,000 which was paid as earnest money. 
The defendant explained that he could 
not sue for the damages stipulated because 
he could not afford ths court-fee. The 
evidence of the broker was taken as a 
witness for the plaintiff. The following 
excerpt from that evidence may be use- 
fully reproduced: 

“The deed was to be registered after two months. 
About the expiry cf the period the plaintiff, when 
asked to get the deed executed, wished to see the 
title-deed, but the defendant informed that it wag 
lying in deposit with Grindlay & Co. The title 
eed was not shown to the plaintiff to my know- 
ledge, . - The defendant never refused to 
execute the sale deed. The defendant said that all 
the consideration may be deposited in Bank anda 
deed may be got executed. The plaintiff 


was also willing to the execution of the sale-deed 
but on seeing the title-deed.” 


The Record Keeper of Grindlay’s Bank 
was also produced by the plaintiff. The 
title deeds were kept by the Bank and 
there were three accounts running: (1) 
Haji Fazal Elahi Gurwara; (2) Haji Fazal 
Elahi Jaggat Singh, and (3) Frontier Com- 
mercizl Agency. It was not made clear 
as to whether the title-deeds were retained 
by the Bank in connection with all three 
accounts or only one, but it was brought 
out in the statement of the clerk that so 
far as one account was concerned, i. e., 
Haji Fazal Elahi Gurwara, the sum of 
Rs. 2,294 3-3 was due on April 30, 1932. 
Haji Fazal Elahi appeared as his own 
witness. He stated that it was under- 
stood that the title deeds were subject to 
a charge of the Grindlay Bank, that the 
intention was that the charge will be paid 
out of the sale money, and that the 
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plaintiff made a pretence of wishing to: 
see the title deeds in order to wriggle 
out of the contract because he had heard 
that the Government was going to acquire 
all the bungalows in Peshawar Canton- 
ment. The learned trial Judge was of 
the view that the plaintiff was entitled to 
see the title deeds and have a clear title, 
The defendant having failed to produce 
the title deeds, the plaintiff was, in the 
opinion of the Judge, entitled to the 
return of his earnest money with interest. 
He gave interest atthe rate of 6 per cent. 
from the date of the receipt of money 
up to the date of suit which worked at 
Rs. 360. He, therefore, passed a decree for 
Rs. 2,360 in favour of Lala Bishan Das. 
On appeal the learned Additional Judge 
was of the opinion that the plaintiff had 
broken the contract because he insisted 
on seeing the title deeds. According to 
the Judge, the money could have easily 
been paid tothe Grindlay- Bank and the 
charge wiped out. He therefore dismissed 
the suit. Lala Bishan Das has come up 
on further appeal to this Court. The 
whole case turns on the questions whe- 
ther the plaintif was entitled to see the title 
deeds before he took over the property 
and paid for it, and whether the plaintiff 
was bound to buy the property subject 
to the previous incumbrance. The Trans- 
fer of Property Act is not applicable in 
this Province but its provisions are taken 
as a guide. They are used as doctrines 
of justice, equity and good conscience. 
The provisions of s. 55 (1), (a), (b) and 
(g), Transfer of Property Act, are im- 
portant. They lay down: 

“(1) The seller is bound f 

(a) to disclose to the buyer any material defect 
in the property or in the seller's title thereto of 


which the seller is,and:the buyer is not, aware 
and which the buyer could not with ordinary care 


discover; ; 
a) To produce to the buyer on his request for 


examination all documents of title relating to the 
property which are in the seller's possession or 
power A : ” 4 4 
To pay all public charges and rent accrued 
due ia respect of the propeity up to the date of 
the sale, the interest on all incumbrances on such 
property due on such date, and, except where the 
property 18 sold subject to incumbrances, to dis- 
charge all incumbrances on the property then 
existing.” #4 | 
Now a reference to..the receipt which 
was executed by the vendor shows that 
no mention was made in it of the fact 
that the title deeds were lying in Grindlay’s 
Bank and that the bungalow was subject 
to a previous charge. The presumption 
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would be, therefore, that the plaintiff did 
not know that the property was pre- 
viously encumbered. In other words, the 
. property was not being sold subject to 
encumbrances. According to the principles 
laid down in s. 55, Transfer of Property 
Act, every seller is bound to show the 
title deeds tothe purchaser at the latter's 
request and to hand over the property free 
from all encumbrances. Consequently the 
plaintiff was well within his rights when 
he asked for the production of the title 
deeds so that he may be sure that he 
was getting a clear title. Tne non-pro- 
duction of the title deeds and the admis- 
sion that they were pledged with Grindlay 
& Co. would obviously increase the sus- 
picions of the vendee, and we are of 
opinion that he was quite in order when 
he refused to pay the money until and 
unless the title was assured. The failure 
on the part of the vendor to produce the 
title deeds and -to pass a clear title to 
the buyer is legally speaking tantamount 
to his omission to carry out the terms of 
the contract, and we think that the plaint- 
if is entitled to the return of his earnest 
money inthe circumstances. The money 
has been kept by the defendant from the 
date of its receipt to the date of suit and 
the trial Judge was right in granting 
interest at the rate of 6 per cent. on the 
umount. We are fortified in this opinion 
by the judgment of their Lordships of the 
Lrivy Council reported in Srinivas Das 
v. Meherbai, 39 Ind. Cas. 627 (1). For the 
reasons given above we accept the appeal, 
set aside the order of the appellate Judge 
and restore that of the trial Judge with 
costs throughout. 


D : Appeal allowed. 


Q) 39 Ind. Cas. 627; A I R1916 PO5; MI A 
36; 41 B 300; 21M L T 236; 32M L J 175; 19 Bom. 


LR 151; (1917) M W N 258; 21 C W N 558; 25 
311 (P Q. aa 
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_ NAGPUR HIGH COURT 
Criminal Revision Application No. 183 of 


1936 
July 17, 1936 
GRUER, J. 
CHHOTEY MIYAN-—APPLICANT 


versus 
_ EMPEROR- Opposite Party 
Criminal Procedure Code (Act V of 1898), s. 239 (a), 
94—Same transaction—Tests—C, P. Excise Act (II 
of 1915), s. 345, offence under—Bottling of liquor so 
that it may be kept and sold—Whether same trans- 
action—Production af documents—Discretion of Court 
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—Criminal trial—Evidence—Court witnesses, 
moning of —Discretion of Court. 

Identity of time is not an essential element in de- 
termining whether certain events form the same 
transaction or not; what has to be looked to is rather 
continuity of action and unity of purpose. 

Where the bottling of the liquor is done some time 
previous to the selling but is done in order that 
the liquor should be kept and sold in pursuance of 
the unlawful designs of the accused, there is such 
continuity of action as is required by s. 239, Criminal 
Procedure Code. Emperor v. Balwant Singh (1) and 
Emperor v. Hari Raot (2), relied on. 

Section 94, Criminal Procedure Code, applies to all 
cases including summons cases and gives the Magis- 
trate discretion about the production of decuments, 
When the discretion has been used judicially, the 
High Ocurt will not interfere. 

Summoning of Court witnesses ie entirely a matter 
for the Court to decide and it is not for the accused 
to insist. It is open to the accused to summon these 
Witnesses in his defence, if so advised. 


Mr. B. L. Gupta, for the Applicant. 
Mr. W. R Puranik, for the Crown. 


Order.—The applicant Chhote Miyan 
along with three others was convicted of 
offences under s. 34 of the O. P. Excise Act. 
t bhote Miyan himself has been convicted 
under sub-ss. (a), (b) and (fi) for possessing, 
selling and bottling liquor illicitly. For 
these offences he received an aggregate 
sentence of imprisonment of 15 months 
with Rs. 1,400 fine in the trial Court. In 
appeal the convictions were maintained, 
but the sentences of imprisonment were 
made concurrent, with the result that he 
has now to spend six months in jail and 
pay two fines of Rs. 100 each. 


Outof the many groundstaken in the 
verbose application for revision, most have 
been wisely given up, and only the following 
are urged before me: 

(i) That the trial was bad because of the 
illegal joinder of charges. 

(ti) That it was’ similarly bad because 
of illegal joinder of persons. 

(iii) That the trial Court was wrong in 
refusing to allow the production of depart- 
mental enquiry papers asked forby the 
accused and in not acceding to his request 
that certain persons shculd be examined as 
Court witnesses. 

(iv) That although the reduced sentence 
of fine may stand, the imprisonment is 
still too heavy and should be reduced. 


sum- 


The joinder of charges is said to be in- 
admissible as the offences did not take 
place in the course of the same transaction 
the bottling of the liquoi may have been 
done some time previous to theselling of 
it. The’ answer to this is that identity of 
time is not an essential element in deter- 
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mining whether cerlain events 


same transaction or not. 
been discussed 


form the 
This question has 
in Emperor v. Balwant 
Singh (1) and in many other cases in- 
cluding Emperor v. Hari Raot (2) and 
Rego v. Emperor (3), and it is well establish- 
ed that what has to be looked tois rather 
continuity of action and unity of purpose. 
If this test be applied to the circumstances 
of the present case, it would be seen that 
there was such continuity. The bottling 
was done in order that the liquor should 
be kept and sold in pursuance of the unlaw- 
ful designs of the accused. 

Further, as was pointed out by thie lower 
Appellate Court, the jainder of charges 
is permissible under s. 239 (1) and (2) of 
the Criminal Procedure Code- The joinder 
of persons is justified under s. 239 (a) and 
(d). These two grounds, therefore, have 
no force. 

As forthe deparimental enquiry papers, 
I find that the trial Court went fully into 
the question and has found that they 
would nothave been relevant in the case. 
It has written a considered order to this 
effect. If the trial had been a 
warrant one the Magistrate would have 
power under s. 257, Criminal Procedure 
Code, to refuse such an application. The 
general s. 94 would apply toall cases, in- 
cluding summons cases such as the present 
and it also givesthe Magistrate discretion 
about the production of documents. The 
lower Appellate Court has found that the 
discretion was exercised judicially and L 
am not prepared in revision to find differ- 
ently. 

Asfor the summoning of Court wiinesses, 
that is entirely a matter for the Court to 
decide and it is not for the accused to insist. 
It was open to the accused to summon 


these witnesses in his defence, if so 
advised. 
The sentence has been substantially 


reduced, and as the accused was himself 
a liquor contractcr and seems to have been 
the leading spirit in this flagrant and ex- 
tensive breach of the rules, I think that if 
anything he has been treated with undue 
leniency. 

The application is, therefore, rejected. 

N Application rejected. 

(1) 4N LRT. 

(2) 2 N LR17. 

(3) 29 N L R 251; 143 Ind. Cas. 17; Ind. Rul. (1933) 
Nag. 153; 34 Cr. L J 505; A I R 1933 Nag. 136; (1933) 
Cr, Oas. 610. 
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LAHORE HIGH COURT 
Oriminal Appeal No. 262 of 1936 
- and ; 
Murder Reference No, 52 of 1936 
April 27, 1936 
Youna, C. J. AND MONRO, J. 
MANGAL SINGH AND anotger— 
APPELLANTS 
versus 
EMPEROR—Oppositse PARTY 

Criminal trial—Confession—A dmisstility against 
co-accused—Circumstantial evidence— Absence o H 
explanation of suspicious cireumstances—Effect of 
—Question of fact—Accused unable to explain cir- 
cumstances against him—Inference to be drawn 
therefrom is a question of fact. 

A confession ofa co-accused is admissible against 
another accused only if it equally implicates the 
confessor with his colleague in crime, Where the 
confessing accused implicates himself as having con- 
cealel a dead body but implicates his co accused 
not only for concealment but also for the murder 
the confession will not be admissible against the 
co-accused as far as the murder is concerned. 

The mere absence of explanation cannot prove 
the crime of murder, but the fact that a criminal 
does not _explain very suspicious circumstances 
against him is certainly circumstantial evidence 
waich may be taken into consideration against 

im. 

In amurder case where an accused has failed to 
give any explanation of the suspicious circumstan- 
ces against him, itis better to treat the circum- 
stances as establishing a crime asa point of fact. 
Evidence of this nature would certainly in England 
be left to a jury bya Judge. The question in each 
case is whether circumstantial evidence of this 
nature satisfies ajury of the guilt of the accused 
under s. 302, Penal Code, The question is not one 
of law. Rannun v.Emperor (1), dissented from, 


Cr. A. from an order of the Sessions 
meS Montgomery, dated February 13 
1936. ; ; 

Mr. J. G. Sethi, for the Appellants. 

Mr. Des Raj Sawhney, for the Grown. 


Young, C. J—Mangal Singh and Kartar 
Singh were charged with the murder of 
Narain Singh. The learned Sessions Judge 
of Montgomery acquitted Kartar Singh of 
murder, but convicted him under s. 201, 
Penal Code, and gave him three years’ 
rigorous imprisonment. Mangal Singh has 
been found guilty of murder and sentenced 
to death. Both the convicts appeal and 
in the case of Mangal Singh, we have to 
consider the question of the confirmation of 
the sentence of death. 


The deceased Narain Singh was the 
father of Kartar Singh, a boy 14 or 15 
years of age. The mother of Kartar Singh 
was also the mother of Mangal Singh 
by a previous marriage. The first wife of 
Narain Singh having died, Narain Singh 
had married a widow.. The mother ot 
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Kartar Singh and Mangal Singh died and 
Narain Singh commenced to live with his 
deceased brother's wife Musammat Bas- 
ant Kaur. Musammat Basant Kaur had 
three daughters and very naturally Narain 
Singh used tospend money upon Musammat 
Basant Kaur and her family. It is sug- 
gested that Kartar Singh and Mangal Singh 
both objected to this, which they consider- 
ed a waste of their father’s money. Mangal 
Singh also, it is said, wished that some 
of Narain Singh’s land should be entered 
in his name. Narain Singh always put 
this question off to the annoyance of 
Mangal Singh. Sometime before the 
murder of Narain Singh it is alleged that 
Mangal Singh attacked Narain Singh with 
a spade but Narain Singh was rescued. 
For one reason or another the case for the 
Crown is that Mangal Singh disliked his 
step father and because of his dislike, he 


murdered him. Kartar Singh, it was 
suggested, also shared the disapproval 
of his father and assisted in the 
murder. 


Musammat Basant Kaur was anxious when 
Narain Singh disappeared. She made 
inquiries from Mangal Singh where his 
step-father was. Mangal Singh appears 
to have told two stories, both false. One 
was that Narain Singh had gone to fetch 
Matto, one of his younger sons, and 
secondly, that Narain Singh was lying ill 
in a hospital at Amritsar and so could not 
come home. In the latter casé it is alleged 
that Mangal Singh produced a postcard 
purporting to come from his step-father 
but no postcard has been produced in his 
ease and Musammat Basant Kaur says that 
when she asked for the postcard Mangal 
Singh said that he had Jost it. Musammat 
Basant Kaur accompanied by Kartar Singh 
went to the hospital at Amritsar and made 
inquiries for the deceased. She was there 
told ihat Narain Singh had never been to 
the hospital at all. 

On Musammat Basant Kaur’s return she 
collected a panchayat and it was thought 
fit to send messengers out to various 
places where it was thought Narain Singh 
might have gone. One of the persons 
who went to look for the deceased was 
Mangal Singh. These messengers, with 
the exception of one man who was sent 
to Pairewal and Mangal Singh, all return- 
ed by October 13. Another panchayat was 
called and Kartar Singh was asked by the 
members of the panchayat about his 
father. It is then said that Kartar Singh 
confessed that Narain Singh had been 
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murdered betwéeén the night of Octobe! 
2 and 3 while sleeping in his house and 
that Mangal Singh had murdered him by 
hittiog him on the head with a heavy 
wooden pestle and then strangled him 
and that Kartar Singh himself had there- 
after assisted Mangal Singh to take the 
body away and bury it in their field. 
This information was at once lodged at 
the Police Station by Jagat Singh, a 
lambardar, who took Kartar Singh with 
him when he made the first information 
report. The Police were subsequently 
teken by KartarSingh and shown the spot 
where he said the body had been buried, 
From that place the body was dug up. On 
October 13, Mangal Singh was arrested 
at another village. His chaddar was sus- 
pected to the bloodstained and it was taken 
off. This chaddar has been proved to 
have been stained with human blood. 
Kartar Singh also produced a heavy danda 
or pestle which also has been found to be 
stained with human blood. 

There was also the evidence of Sahib 
Singh and Maghar Singh, that while they 
were going round their land on the night 
of the murder, they were attracted by 
some sounds in the field of Narain Singh. 
They thought that some cattle might be 
grazing onthe land and they had better 
see about it. They saw in that field on 
that night Mangal Singh and Kartar Singh 
engaged in digging 8 pit with a cart 
standing by. Mangal Singh, it is said, told 
these two witnesses that they were dig- 
ging out a stump of a tree. We take 
the case of Mangal Singh first. The 
evidence against him is that he had reason 
to dislike his step-father who would not do 
what he wished and whom he thought 
was wasting the family money. We are 
satisfied thatthe evidence with regard to 
this is true and that sometime before 
the murder Mangal Singh actually had at- 
tacked his father with a spade. 

The next piece of evidence which the 
learned Judgein the Court below has ad- 
mitted against Mangal Singh is the evidence 
of Kartar Singh’s confession. This was 
an oral confession. We are satisfied that 
the confession did not implicate Kartar 
Singh in the murder of his father. He 
puts the blame entirely upon Mangal 
Singh. As far as it implicates Kartar 
Singh it only does so to the extent of the 
crime of concealing ihe evidence of the 
murder, that is burying the body. The 
Jearned Judge, therefore, in our opinion, 
was wrong in admitting that part of the 
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confession relating to the murder as evi- 
dence against Mangal Singh. A confession 
of a co-accused is admissible against 
another accused only if it equally implicates 
the confessor with nis colleague in crime. 
In fact, as far as the murder is concerned, 
the oral statement of Kartar Singh does 
not amount to a confession at all and, 
therefore, it cannot be admitted against 
Mangal Singh. It can be admitted against 
Mangal Singh only so far as it relates 
to the concealment of the body and the 
crime committed under s. 201, Penal Code. 
(Their Lordships after discussing the evi- 
dence in detail proceeded.) Another fact 
which can be taken into consideration 
against Mangal singh is that, although 
the evidence is clear that Narain Singh 
had been brutally murdered, and that 
Mangal Singh assisted in burying the 
body of a murdered man, he gave no 
expianation whatever of this damning fact. 
The mere absence of explanation, of course, 
cannot prove the crime of murder, but the 
fact that a criminal does not explain 
very suspicious circumstances against him 
is certainly circumstantial evidence which 
may be taken into consideration against 

im. 

The evidence, therefore, against Mangal 
Singh shortly put is as follows: He 
buried the body of Narain Singh who 
clearly had been murdered. Shortly after 
he had been murdered, the body was 
buried in the field belonging to the family. 
The next morning on being questioned as 
to the whereabouts of Narain Singh, 
Mangal Singh lied. Quite apart from the 
evidence that he said that Narain Singh 
had gone to fetch Matto, he undoubtedly 
said that he had received a postcard 
which stated that Narain Singh was ill 
in the Amritsar hospital. He left the village 
on October 11 on the pretence of looking 
for Narain Singh. He knew per- 
fectly well when he went that Narain 
Singh's body was lying where he 
had buried it. He did not return to 
the village and was arrested on the 15th 
outside the village at a Railway Station. 
His loin-cloth was stained with human 
blood. He failed to give any explana- 
tion of the very suspicious circumstances 
against him. 

On this evidence it has been strenuously 
and ably argued by Counsel for the 
appellant that it is impossible to find a 
verdict of murder. He argues that the 
evidence, if believed, would establish an 
offence under s, 201, Penal Code, and 
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he argues that it can only establish such 
an offence. We agree that all the authori- 
ties to which he has referred are in his 
favour on this point. The authorities in 
India appear to have treated this question 
as point of law, that is, that evidence of 
this nature ought not properly to be 
left to a jury in a murder case by a 
Judge. With the greatest respect to the 
decisions to which we have been referred, 
one of which is a decision of this High 
Court reported in Rannun v. Emperor (1), 
we caunot hold that this question is a 
question of law at all. Evidence of this 
nature would certainly in England he 
left to a jury by a Judge. The question 
in each case is whether circumstantial 
evidence of this nature satisfies a jury of 
the guilt of the accused under s. 302, 
Penal Code. The facts of the case report- 
edin Rannun v. Emp2ror (1), were for that 
Bench, and their finding on those facts 
cannot bind any other Bench. The evi- 
dence that we have detailed above is 
clearly evidence which ought to be left to 
a jury and evidence upon which a jury 
might reasonably finda verdict of murder. 
This is, in our opinion, the real test. 

After a very careful consideration of all 
the facts of this case we are satisfied that 
the only reasonable inference to be drawn 
from the facts of this case is that Mangal 
Singh is guilty of the murder of Narain 
Singh. With regard to Kartar Singh, we 
take into consideration the fact thathe is 
very much younger than Mangal Singh 
and that he had not the same reason for 
disliking his father. Under the circum- 
stances outlined above he would be under 
the influence of the elder man and might 
easily be persuaded by him to take part 
in the burial of the body after the murder 
in facthad been committed. Under the cir- 
cumstances we consider that the sentence of 
three years’ rigorous imprisonment is too 
severe. We reduce his sentence to one 
years rigorous imprisonment and suggest to 
the Covernment that, if possible, he might 
serve the sentence in a Borstal or other 
Institution. We confirm the sentence of 
death passed on Mangal Singh and dismiss 
his appeal. 


N. Order accordingly. 


(1) 7 Lah. 84; AIR 1996 Lah, 88; 94 Ind, Cas, 901: 
27 Or. L J 709; 27 PL R 583. , 
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MADRAS HIGH COURT 
. Full Bench 
Original Petition No. 1&7 of 1936 
December 4, 1936 
BEASLEY, C. J., Mooxert AND LAKSHMANA 
Rao, JJ. 

Tue COMMISSIONER or INCOME 
TAX, MADRAS—PETITIONER 
versus 
Messrs. P. T. CHENGALVAROYA 
CHETTIAR AND P. L. M. M. V. 8S. AND 
COMPANY, MADRAS-—Reseonpents 

Income Tax—Business expenditure--Lease grant- 
ing exclusive privilege of excavating lime shells— 
Provision for payment of a certain sum in several 
instalments—Amounts so paid, whether capital ex- 
penditureor business expenditure— Recital of ‘annual 
lease amount’, whether alters nature of expenditure 
—Firm—Discontinuance before assessment of taz— 
Liability of partners to be assessed jointly and 
severally on profits of firm—“Tax ptyable”, meaning 
of—Income Tax Act (XI of 1922), ss. 10 (2) (ix), 44. 

The assessee obtained from the Secretary of State 
for India the exclusive privilege of excavating lime 
shells within a certain area for three years under 
a lease deed which provided, inter alia, that “the 
lessee shall pay the sum of Rs. 30,450 in twelve 
equal instalments payable in advance on the 21st 
day of July and October 1930, January, April, July 
end October, 1931, January, April, July and October, 
1932, and January and April, 1933, the annual lease 
amount being Ks. 10,150, in consideration of the 
Sot exclusive privilege having been granted to 

im”: 

Held, on a reference by the Commissioner of In- 
come Tax, that the sum of Rs 30,450 paid by the 
assessee to the Government under this instrument 
of lease was a capital expenditure, and the state- 
meut in the deed that the annual lease amount was 
Rs. 10,150 did not alter its nature and make it 
revenue expenditure. Chengalvaroya Mudaliar v. 
Commissioner of Income-tax, Madras (1), applied. 

Section 44 of the Income Tax Act, which provides 
that where any business, profession or vocation 
carried on by a firm has been discontinued, every 
person who was at the time of such discontinuance 
a member of such firm shall be jointly and severally 
liable for the amount of the tax payable in respect 
of the income, profits and gains of the firm, is not 
confined in its application to cases where an assess- 
ment had been made before the discontinuance of 
the firm. The words “tax payable” in the said 
section mean tax which the firm or partnership 
would be liable to pay if it had not been discon- 
tinued, tax either found to be due already or that 
will be found to be due in the future. 


Mr. M. Patanjali Sastri, for the Peti- 
tioner. 

_ Mr. M. Subbaroya Ayyar, for the Respund- 
ents. ; 

Judgment.—The question have been 
referred to us by the Commissioner of 
Income-tax, viz., 

“(1) Whether the sumof Rs. 30,450, paid by the 
assessee tothe Government under the instrument 
of lease dated July ?, 1930, is admissible as a revenue 
expenditure; and (2) Whether alter dissolution of the 
partnership, the Income Tax Officer had jurisdiction 
to assess the firm as a unit and whether s. 44 of the 
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Act gives jurisdiction to the officer both to make a 
joint and several assessment or whether the individual 
partners alone are liable to be assessed in respect 
of their proportionate shares.” 

With regard to question No. 1, the facts 
are quile sufficiently stated by the Com- 
missioner of Income Tax in his letter of 
reference, but, quite briefly they are that 
the assessee by a deed dated July 2, 1930, 
got the exclusive right to excavate shells 
lying under Government property for three 
years for a payment of Rs. 30,450 pay- 
able by certaininstalments and described 
in the instrument as regards Rs. 10,150 
(being one-third of the amount stated) 
as “the annual lease amount.” This sum 
of Rs. 30,450 was . originally allowed to 
be deducted by the Income Tax Officer 
as being a payment out of revenue and 
not a capital expenditure. Subsequently, 
having regard to this High Courts deci- 
sion in U. Chengalvoraya Mudaliar v. 
Commissioner of Income Taz, Madras (1) 
that allowance was cancelled and the sum 
was treated as a capital expenditure in 
the hands of the assessee. Hence this 
reference. In our view, the facts of this 
case are not distinguishable frcm the facts 
in Chengalvoroya2 Mudaliar’s case (1). 
There it was held that having regard to 
the instrument, the expenditure was an 
initial expenditure without which the 
assessee could not even have begun 
winning the shells and it was, therefore, 
a capital expenditure. We have had 
addressed to us a strenuous argument by 
Mr. Subbaroya Ayyar that there is a 
very material distinction between the 
words in the instrument in this case to those 
in Chengalvoroya Mudaliar’s case (1). 
He contends that as the words “annual 
lease amount” appear in the instrument 
jn question here and do not appear in the 
instrument in Chegalvoroya Mudaliar’s case 
(1), it renders the agreement in question a 
rental agreement and that full significance 
must be given tothe words “annual lease 
amount” and they must be taken as show- 
ing that the payment to be made under 
the instrument wasa payment by way of 
rent and therefore a revenue expenditure 
and not a capital expenditure as in 
Chengalvoroya Mudaliar’s case (1). We are 
unable to see that those words make any 
material difference. The transaction in 
question is exactly the same as that in 
Chengalvoroya Mudaliar’s case (1) and the 
use of the words “annual lease amount’ 
does not; in cur opinion, alter its nature, 


(i) 71 T0328. 
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‘he answer to the first question musi be 
a the affirmative. 

With regard to the second question 
16 assessment here was made by the 
1come-tax Authorities under s. 44 of the 
ct which reads as follows :— 

“Where any business, profession or vocation 
arried on by a firm has been discontinued, every 
son who was at the time of such discontinuance a 
ember of such firm shall be jointly and severally 


able for the amount of the tax payable in respect 
\ the income, profits and gains of the firm.” 


The object of that section is perfectly 
ear. It is to enable the tax on the 
wofits of a firm which has been dis- 
tinued to be got by the Income tax 
uthorities and to prevent the avoidance 
É taxation bythe discontinuance of the 
em. The words are, in our opinion, 
erfectly clear but Mr. Subbaroya Ayyar 
mtends that unless an assessment upon 
e firm has already been made before 
3 discontinuance, which is not the case 
we, the partners of it cannot be assessed 
intly after its discontinuance, because 
scording to him the words “tax payable” 
_ the section mean “payable as the result 
an assessment already made upon the 
m.” If this contention is correct, it leads 
a strange resalt. The object of the 
ction being perfectly clear, viz, to get 
the tax on the profits of the firm made 
afore the discontinuance, and bearing in 
ind that that is its object, the result of the 
entention, if correct, would be that the 
x recoverable would be less than that 
coverable if the business had not been 
scontinued. In sucha case the tax would 
«ve been upon the proits of the business, 
ui if a separate assessment is made upon 
e partners separately and not jointly 
Wer the discontinuance of the business 
is conceded that the tax recoverable 
suld be less. We are unable to see why 
æ fact that an assessment has not been 
ade upon the firm previous to its dis- 
sitinuance should bring about such a 
sult. It seems to us that “tax payable” 
rans “tax thatis due to bepaid,” “tax 
mich the tirm or partnership would be 
ble to payifit has not been discontinu- 
;" “tax either found to be due alreidy 
that will be found to bə due in the 
ure.” That beiag so, we are clearly of 
> opinion that the Income Tax Authori- 
s were correct in assessing the partners 
the discontinued “rm jointly and several- 
in respect of the protits earned by the 
n before it was disc mtinued. Question 
a 218 answered accordingly: 


>» 167—109 & 110 
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The Income-tax Commissioner will get 
Rs. 250 costs : i 
A. ë Answered accordingly. 


an amn 


PATNA HIGH COURT. | 

Civil Appeals Ncs. 1521 to 1538 of 1931. 

(Excluding Nos. 1524, 1526, 1528 to 1530, 
1532, 1535, 1537) and 1541, 1543, 1548, 
1574. 1575 and 1578 of 1931 and Nos. 920, 
987, 988, 1018, 1019, 1020 to 1023 of 1933 

< March 25, 1936 
AGARWALA AND ROWLAND; JJ. 
Maharaja Kumar RAMRANBIJAL 
PRASAD SINGH—APpELLANT 
versus 
DEOKI AHIR AND OTEERS-—RESPONDENT3 

Agra Tenancy Act (III of 1926), s. 19—Scope of 
—Section, if affects contracts entered into before 
Act—Non-ovcupancy tenants before new Act—Whe- 
ther liable to be ejected on expiry of term of lease 
—Such persons, if become statutory tenants. ` 

The words of s. 1°, Agra Tenancy Act apply not 
only to tenancies in existence at the commencement 
of the Act but also affect contracts entered into before 
the Act and intended to be fulfilled after its com- 
mencement, 

Consequently, persons who were non-occupancy 
tenants liable to ejectment on expiry of the terms 
of their leases under Act II of 1901, become statu- 
tory tenants within s. 19 of the new Act anid éannot 
be ejected by the landlord after expiry of the terms 
of the period of lease. A o 

C. A. from the decision of the District 
Judge, Shahabad, dated August 21, 1931. 


Messrs M. Mallisk, Ramnandan 
Prasad and Rajeshwari Prasad, for the 
Appellant. 


_ Messrs. Parsuram Pd. Varma (in Nos. 152L 
and 983); S. N. Ray (in Nos. 1523, 1533, 
1534, 1538, 1541, 193, 1570, 1574, 1575, 
1578, 1019, 1021, 1022 and 1023); Harians 
Kumar (for guardian in No. 1527); B. N. 
Mitter, K. N. Moitra, J. N. Sahai (in No. 
1548) and Harnarayan Prasad (in Nos. 920 
and 987), forthe Respondents. 
Agarwala, J.—The plaintiff-appellant, 
the Maharaja of Dumraon, instituted, in 
March 1929, 28 suits to eject tenants of 
land in Jaunhi Diara. The defendants had 
been inducted on to the land ander regis- 
tered kabuliats for a term; in each . case the 
term was for seven years. At the time 
when the kabuliats were- executed, the 
demised land wasin the District of Ballia 
in the United Provinces. Owing to a 
chinge in the course of the decp-stream 
of the river Ganges in November 1926, the 
land became part of the District of Snah- 
abad in this province. Up to September 7, 
1926, the tenancy law governing | the liad 


was the United Provinces Act, If of 1901, 
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On September 7, 1926, a new Act (The 
Agra Tenancy Act, IIL of 1926) came into 
operation ard the Act of 1901 was repealed. 
Under the Act of 101 the defendants in the 
present suit were non-cecupancy tenants 
liable to be ejected by the landlord on the 
expiry of the term of their leases. Under 
the new Act of 1926 it is contended on 
behalf of the defendants that they have 
acquired the status of statutory tenants 
within the meaning of s. 19 of that Act, 
and, therefore, the landlord is not entitled to 
possession. of the demised lands during the 
lifetime of the tenan’s and five years 
thereafter. i 

The only question that has been argued 
by Mr. S. M. Mullick, who appeared for ihe 
appellant in the majority. of the cases, and 
whose arguments have been adopted by the 
learned Advocates appearing in the remain- 
ing cases, is whether the decision of the 
Court below that the defendants have 
acquired the rights of statutory tenants 
within the meaning of s.19, Agra Tenancy 
Act III of 1926, is correct or nct. It may 
be mentione d, however, that it has been 
found by the Courts belowin some of the 
suits out of which these appeals have 
arisen that the defendants have acquired 
occupancy rightsin the land; and in some 
of the suits it was also found that the 
plaintiff's right to recover possession was 
barred by limitation. With regard to the 
question that was argued by Mr. S. M. 
Mullick, namely the status of the defen- 
dants, it is contended that s. 19of Act LI 
of 1926 has no retrospective effect and, 
therefcre, that the rights which the plaintitf 
had up to the time of the passing of that 
Act are not affected by the Act. In the 
present case the right which is alleged 
to have been affected is the right of the 
Maharaja to recover possession of the land 
on the expiry of the terms of the leases, 
which right was expressly mentioned in the 
kabuliats. The argument, in my opinion, 
reveals a confusion of thought about the 
meaning cf the word “retrospective” as 
applied to statutory provisions. The mean- 
ing of this term was considered in West 
v. Gwynne (1), by Buckley, L. J. in a case 


which arose under s. 3, of the Conveyancing ` 


Act of 1¢92. Thatsection provided that in 
all leases containing a restriction against 
alienation without the consent of the 
jessor it should be deemed that there was 
a proviso to the effect that no fine, or 
sum of money in the nature ofa fine, should 


(1) A911) 2 Ch. D 1; 80 LJ Oh. 578; 104 L T 759; 58 
"$d 679; 27 TUR 444. f 
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be payable for or in respect of suci 
consent. It was argued in that case tha 
this section did not have retrospec‘ive effec 
and, therefore, that the statutory provis 
could not beread into Jeases which hae 
been executed before the Oonveyancin: 
Act of 1892 came into operation. Wit. 
regard to the argument Buckley, L. J. said: 

“During the argument the words ‘retrospectiv: 
and ‘retroactive’ have been repeatedly used, and th 
question has been stated tobe whether s. 3 of tk 
Conveyancing Act, 1892, is retrospective. To m 
mind the word ‘retrospective’ is inappropriate, an 
the question is not whether the section is retrospe+ 
tive. Retrospective operation is one matter, interfe 
ence with existing rights is another, lf an Ae 
provides that as at a past date the law shall be take 
to have been that which it was not, that Act, 
understand to be retrospective That is not th 
case. The question here is whether a certain pre 
vision as tothe contents of leasesis addressed # 
the case of all leases or only of some, name) 
leases executed after the passing of the Act. Tk 
question is as to the ambit and scope of th 
Act, and not as to the date as from which th. 
new law, as enacted by the Act, isto be takeni 
have been the law.” 

Now in the cases before us, at the tim 
when the Act of 1901 ceased to operate an 
the new Tenancy Act of 1926 came int 
operation, the lessor had not the right t 
present possession of the lands. That wa 
a right which would, in due course, hav 
accrued tohim, but it was not a righ 
which he had atthe time when the ne 
Act came into force. The new Act he 
not taken away any right which he hə 
in the past, that is to say, before tk 
Act of 1926 came into operation, or whic 
he had at the moment when that Act cam 
into operation. Ithas merely taken awa 
a right which would have accrued to hi 
in due time but which had not in fact the 
accrued. In this view of the matter, 
seems to me that the argument withr 
gard to tha “retrospective effect” of tl 
statute is irrelevant in the present cas 
Nor can I find anything in the statute 
indicate thatit was intended to have th 
effect c.ntended for, namely, to leave u: 
touched the positioun of landlords who. 
lands were held on leases at the time t] 
Act of 1926 came into operation. T] 
material portion of s. 19 is as follows: 

“Subject to the provisions ofsub-s, 3 of s. 8, eve 
person whois, at the commencement of this Act, 
tenant of land (other than land of certain specifi 
character) not being a permanent tenure-holder ox 
tenant, with a right of cccupancy or a tenent holdi 
froma peimanent tenure-holder, shall be called 
statutory tenant and, subject to the provisions 
this Act, shall be entitled to a life-tenancy of 
holding.” 

There follows a proviso that no statutc 
rights shall accrue in favour of a sv 
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enant and that no sub-tenant shall be 
deemed a statulory tenant. The section pro- 
tvides that “every person” who is a tenant 
of land (not being land of the excepted 
class) at the commencement of the Act, 
Shall be called a statutory tenant. To 
accept the construction which the learned 
Advocate for: the appellant seeks to put 
on this section, it would be necessary to 
read after the words “every person,” res- 
irictions against those persons who were 
holding under leases for a term at the 
time when the Act came into operation. 
That was very much like what was sought 
to bedone in West v. Gwynne (1), already 
referred to, and which the Uourt of Appeal 
declined to do. Kennedy, L. J., in reference 
to this argument, said: 

“The opening words ‘In a'l leases' prima facie 
negative a distinction between leases made before and 
leases made after the passing of the Act. Nor is 
there anything inthecontext to prevent or modify 
this inference. In order to give the section the 
limited application for which the appellant contends 
you mustadd by implication after the words ‘all 


leases’ some such words as ‘made after the passing- 


of this Act,’” 

Their Lordships held that they were 
not entitled todo this. The opening words 
of s. 3 ofthe Conveyancing Act “in all 
leases’ were held to he perfectly general 
and notto be confined to leases executed 
efler the passing of the Conveyancing Act. 
Similarly, s. 19 of the Act of 1926 is express 
sd to apply to “every person” and we are 
Qot entitled to read it as though it were 
every person excep: those holding on 
eases for a term at the time thatthe Act 
zomes into operation.’ There is all the 
less reason to import this limitation into the 
section in the present case in view of the 
fact that the Legislature has itself omitted it 
while expressly barring the acquisition of 
statutory tenancy rights by sub-tenants 
end making the operation ofs. 19 subject 
nly to tue provisions of subs. 3 of gs. 8. 
Jub-section 3 of s. 8 has no bearing on the 
question we hare to decide. Mr. Mullick 
sontends that the landlord's right to re-enter 
vas not been taken away by s. 19. Section 
$ il} of the Act, however, provides as fol- 
ows: 

“Every agreement whic’: purports, or would operate, 
2 restrict a tenant from enforcing or exercising any 


ight conferred on or secured to him by this Act is 
oid to that extent.” 


It is contended that the sub-section does 
ot affect a contract which wasin exist- 
uce when the Act came into operation. 
a the first place the generality of the 
xpression ‘every agrzement’ has not bean 
mitel and therefore on the analogy of 
Test V. Gwunne (L) 
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given to it. Secondly, @ comparison. of 
the language of s. 8 (1) of the Act of 1926 
with that of the corresponding section of 
the Actof 1901, namely s. 3 (1), shows 
that it was not the intention of the 
Legislature to make any exception in favour 
of existing agreements. Section 3 (1) of the 
Act of 1901 was as follows: f 
“Nothwithstanding anything contained ins. 2, noth- 
ing in any leaseor agreement made between a land. 
holder anda tenant on or after the first day of April 
1990, shall take away or limit any right of the tenant 
as conferred or recognized by this Act” . 
The Legislature, therefore, when it in- 
tended to save the rights under certain 
agreements, i. €. agreements made before 
a certain date, said so. There is no such 
provision in the Act of 1926. For these 
reasons I would dismiss these appeals, 
except Nos. 1321, 1533, 1534 and 1538, with 
costs. There will be separate Pleaders' 
fee for each batch of the respondents 
represented ai the hearing. In Second 
Appeals Nos. 152], 1533, 1534 and 1538, 
petitions of compromise have been presented 
to-day. Let these petitions be filed and 
these four appeals be disposed of in terms 
of the petitions. In Second Appeal No, 1533 
respondents Nos. 4 and 5, having died and 
the appeal having abated as against chem, 
an application to set aside the abatement 
has been made on behalf of the appellant. 
The respondents agreed to the abatement 
being setaside. Let this be done and let 
the heirs of the deceased respondents be 
substituted in the appeal. In Second Appeal 
No. 1534, respondent No. 2 has died and 
the appeal has abated as against him. It 
is agreed that the abatement be set aside 
and that his heirs be substituted in the.ap- 
peal. Let this be done. 
Rowland, J.—I agree. The words of the 
statute are wide and I have no doubt that 
they apply not only to tenancies in exist- 
ence at the commencement of the Act but 
to affect contracts entered into before the 
Act and intended to be fultilled after its 
commencement. 
JN. Order accordingly. 


——— 
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COLDSTREAM AND BEIDE, JJ. 
SULTAN ASAD JAN—Duranvinr— 
APPELLANT 
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SEGRETARY or STATE—PLAINTIFF AND 
OTAERS—DEAFENDANTI— RESPONDENTS. 
Civil Procedure Code (Act V of 1903), s. llake 
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Presentative character—Government land transferred 
to Municipality and vesting in tt—Decrce against 
Municipality—Whether operates as ies judicata in 
subsequent suit by Government—Identity of properties 
in two suits—Value rising in interval between suits 
—Whether affects question of res judicata. 

Where Government land on being transferred in 
trust, vested in the Municipality and belonged to it 
and a decree was passed against Municipality grant- 
ing a declaration to the plaintiffs that they had 


obtained an indefeasible title by adverse posses- 
sion : 


Held, that the decree obtained against the Muni- 
cipality operated as res judicata in a subsequent suit 
by Government as the Municipality represented the 
title for the time being and was constituted a trustee. 

When properties in two suits are identical, the 
mere fact that the value bas risen in the interval 
between the two suits cannot affect the question of 
res judicata. Sarupiv. Khem Lal (4) and Incer 
Singh v. Mian Singh (3), followed. 

F.C. A. from a decree of the Sub-Judge, 
First Class, Lahore, dated March 20, 1935. 

Messrs. M. C. Mahajan and S. M. Saddozai, 
for the Appellant. 

Messrs. AnantRam Khosla and Ratan 
Lal Chawala, for the Respondent (Plaintiff. 

Bhide, J.—lhis appeal arises out of a 
suit by the Secretary cf State for India in 
Council for possession of certain land 
alleged to have been encroached upon by 
defendants Nos. 1 to4. The land used to be 
under the old ‘fasil’ or rampart round the 
city of Lahore and was transferred ‘in 
trust’ and ‘vested’ in the Municipal Com- 
mittee of Lahore (defendant No. 5) in the 
year 1888. Thereafter the land was gradu- 
ally encroached upon by the defendants, 
but the Municipal Committee took no 
effective action in tke matter till 1925 when 
a notice (Ex. P. 20) was served upon 
defendant No. 1 under s. 172, Municipal 
Act, 1911, asking him to remove the en- 
croackment. Defendant No. 1 thereupon in- 
stituted a suit on June 1, 1925, against the 
Municipal Committee, Lahore, for a declar- 
ation that Le and his brothers were the 
owners of the land and had been in any 
case in adverse possession for many years 
and had thus acquired and indefeasible title. 
The latter plea was upheld and the plaintiff 
was granted ihe declaration prayed for. 
The Secietary ofttate for India, who was 
not made a party to that suit, thereafter 
resumed the land which had been made 
over to the Municipal Committee in trust 
in 1888, as stated above, and. instituied 
the present suit for possession in the year 
1933. Defendants Nos. 1 to 4 resisted the 
suit inter alia on the ground that the de- 
cision in the previous suit against the 
Municipal Committee operated as res 
judicata, as the land had been transferred 
in trust to the Municipal Committee and 
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the Municipal Committee represented thé 
estate at the time. This plea was rejected 
by the trial Court end the suit was deerecd. 
From this decision defendant No.l has 
appealed. 


The sole point argued on behalf of the 
appellant was that of res judicata, and in 
support of the appellant’s contention In 
this respect, reliance was placed mainly 
upon, (2) the letter dated April 21, 1888, 
(Ex. P. W. No. 2-1) by which the land was 
transferred to the Municipal | Committee, 
Lihore, and (iz) on the provisions of tke 
Punjab Municipal Act, 1884, which was in 
force at the time of the transfer. Accord- 
ing to the terms of the letter, ihe land 
was transferred in ‘trust’ and ‘vested’ in 
Municipal Committee. According to the 
provisions of s. 74, Punjab Municipal 
Act, 1881, alsothe same result would seem 
to follow as suchland not only vesis “but 
belongs {othe Municipal Committee. The 
learned Counsel for the plaintiffi-respon- 
dent contended that the intention of the 
parties was that the land was to be trans- 
ferred tothe Municipal Committee merely 
for management and the title was tc 
remain with the plaintiff. The learned 
Counsel relied in this connection on the 
Punjal Government Resolution No. 940 
dated April 3, 1884, which gives ceitaiz 
general directions according to whic 
‘Nazul' lands in possession of the Goverm 
ment were to be transferred to loca 
bodies for management. It was urged thaw 
according to thcse directions the tille t 
the land always remained with the Govern 
ment and the Municipal Committee acqwr 
ed no tights beyond that of management 
This resolution was not relied upon by 


the plaintiff in the Court belos 
and the defendants had no op 
portunity of producing any evidence l 


rebuttal and meeting the position now taken 
up. Apuwit from this, the letter by which 
the Jand in question was transferred to th 
Municipal Ccmmittee makes no referenc 
whatever totke resolution and there i 
nothing in that decument to snow tha 
the transfer was intended to be governe» 
by any conditions not stated in the dccu 
ment itself. In the circumstances, th 
letter of transfer must be interprete- 
according to its plain language. The 
letter clearly statcs that the land wes {rane 
ferred ‘in trust’ and ‘vested in the Mun. 
cipal Committee’. 

ihe learned Counsel referred to th 
concluding portion of para. 1 of ihe lette: 
but that only shows that the Governmer 
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Kid not admit any pre-existing rights of 
he Municipal Committes and made the 
sransfer only as an act of grace. It does 
20t show that the Government meant to 
‘ransfer the land only for management and 
mot “in trust” as clearly stated in the pre- 
ceding portion of the letter, 

If the Municipal Committee was consti- 
tuted a“rustee’, there can be no doubt that 
xt represented the title for the time being 
and any decree obtained against the Com- 
mittee would bind the plaintif also: 
Fur Narayan v. Sheo Lal Singh (1), and 
Sri Gat Ashram Narainji v. Madho Acharia 
Y2). This point was not disputed by the 
learned Counsel for the plaintiff, but he 
contended that the Municipal Committee 
did not become a “trustee” at all. In 
support of this contention he relied on 
ihe interpretation placed upon the word 
“vested” in Sundaram Ayyar v. Municipal 
Council, Madura (3). The Madras case 
related toa ‘street’ which fact introduced 
different consideration and is sufficient to 
distinguish the case. The decision in the 
Madras case was, moreover, based on the 
provisions of the Madras Municipal Act, 
1884. The latter Act was not produced 
before us, but from the discussion there- 
of in the judgment cited the language 
£$ the Act appears to be different from 
hat of the Punjab Act. The words 
‘belong to the Municipal Committee” which 
recur in the Punjab Act were presumably 
106 used jn the corresponding section of 
he Madrus Act, as there isno discussion 
whereof in the judgment cited. If the 
word “vested” alone had been used in 
he Punjab Act, there might have been 
yerhaps some force in the argument of 
she learned Counsel; but in addition to 
hat word, the words “belongs to” are also 
ased in the Punjab Act of 1884 which 
soverns ihe present case. These words 
iave been removed from the correspond- 
ng section of the Punjab Municipal 
Act, 1911, but the present case must be 
lecided on tha basis of the Act of 19694. 
further the letter by which the land 
was transferred to the Municipal Com- 
niliee clearly recites, as stated above, 
hat the land was transferred “in trust” 
o the Municipal Committee. In the 
sircumslances, the learned Counsel's 
‘ontention that the Municipal Committee 

(1) 46 C 536; 49 Ind Cas.1; AIR 1918 P C 140; 17 
A LJ66; 36 MLJ 68;9 L W 335; 23 C W N 521;1U 
? L R(F ©) 1;12 Bur. L T 122: 46 I A1@ 0). 5 
(2) 46 A 651; 80 Ind. Cas. 406; A I R 1924 All. 504; 


2A LJ 641; L RS A 410 Civ. 
(3) 25 M 635; 12M LJ 37. 
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did not become a “trustee” appears to be 
untenable. 

The learned Counsel for the plaintiff- 
respondent next urged that according to 
the entries in the Record of Rights-pre- 
pared in 1932, the plaintiff was the owner 
of ths land. But this record was admit- 
tedly prepared after the decision of the 
previous suit against the Municipal Oom- 
mittee and the resumption of the jand there- 
after by the Government. If the previous 
decision was binding on the plaintiff, there 
was nothing left toresume and these entries 
are, therefore, of no assistance. 

Inthe end, the learned Counsel forthe 
plaintiff urged thit the previous decision 
could not operate as res judicata because 
(1) the present suit could notbe tried by 
Subordinate Judge, Fourth Class, who 
decided the previous suit, (2; because the 
previous suit was undervalued and was 
beyond the jurisdiction cf the Subordi- 
nate Judge, Fourth Class, who tried it, and 
(3) lastly, because the properties in dispute 
were notidentical. There seems to be no 
force in any of these contentions. A peru- 
sal of paras. 3 and 4 of the plaint shows 
that the identity of the properties in 
dispute in the two suits was admitted. The 
properties being identical, the mere fact 
that the value has risen in the interval 
between the two suits cannot affect the 
question of res judicata; see Sarupav. Khem 
Lal (4), and Inder Singh v. Mian Singh 
(5).” The contention that the previous suit 
was undervalued was never raised in the 
Court below. The previous suit was 
valued at Rg. 110 apparently on account 
of an injunction which was claimed there- 
in in addition to the declaratory relief. 
Besides, whether this valuation was correct 
or not, the question whether the value of 
the property in the previous suit was be- 


‘yond the jurisdicticn of the Court which 


tried it is obviously one of fact and cannot 
be allowed to be raised for the first time in 
appeal. 

For reasons given above, it seems to me 
that the present appeal must succeed. I 
would, therefore, accept the appeal and 
dismiss the suit. As the appeal has succeeded 
on a purely technical ground, I would 


leave the parties to bear their cost 
throughout. 

Coldstream, J.— I agree. 

N. - Appeal accepted. 


(4) 10 Lah, 528; 113 Ind. Cas. 90; A I R 1928 Lah, 
929; Ind. Rul. (1929) Lah. 115. 

(5) AIR 1935 Lah. 391; 161 Ind. Cas 3869; 17 Lah, 
20; 38 P L R 252; 8 R L 752. 
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OUDH CHIEF COURT 
Second Civil Appeal Ne. 144 of 1935 
February 1, 1937 
Tuomas, J. 
- DAN BAHADUR SINGH AND ANOTHER — 
Derren DANTS—APPELLANTS 
VETSUS 
TALEWAND SINGH AND otagrs 
— PLAINTIFFS AND ANOTAER— DEFENDANT 
—Rz-PONDENTS 
| Acquiescene—Docirine of, when applies—Building 
constructed on plaintiff's land—No objection and 
long delay—Acquiescence, if made out—Civil Procedure 
Code (Act V of 1908), s. 100—Finding of fact—Re- 
versal of, when legal—Findings based on inference 
drawn from documents—Whether can be reversed by 
High Court. 

The question whether a person has made construc- 
tions on a bona fide belief that he had good title to 
the property will depend upon the circumstances of 
each case. Acquiescence, in order to deprive a man 
of hig rights, must amount to fraud. A man is not 
to be deprived of his legal rights unless he has 
acted in such a way as to make it fraudulent for 
him to set up those rights. The plea of acquiescence 
cannot, therefore, be held as established on the ground 
that no objection was raised by the plaintiff when 
a building was constructed on his land and there 
was long delay in enforcing his rights in respect 
of the land. When the plaintiff is not aware of his 
rights it is not his duty to stop the constructions, 
Syed Mustafa Hussain v. Musammat Saidul Nisan (5) 
and Willmott v. Barber (6), relied on. Mahmud-ul- 
Haq Khan v. Waqful Aulad (1), Jagan Nath v. Din 
Mohammad (2), Syed Rafiq Hussain v. Bishnath 
Prasad (3) and Imami v. Ibrahim (4), distinguish- 


ed. 

Under s. 100, Civil Procedure Code, the High 
Court has no jurisdiction to reverse the findings of 
fact arrived at by the lower Appellate Court, how- 
ever erroneous, unless they are vitiated by some 
error of law. This rule is applicable to cases in 
which the findings of the lower Appellate Court are 

“based on inferences drawn from the documents ex- 
hibited in evidence. Secretary of State for India 
in Council v. Rameswaram Devasthanam (7), relied 
on, 

Where, in a suit to enforce rights given to the 
plaintifis under a partition decree, it is alleged that 
defendants nave taken illegal and forcible possession 
and there is a concurrent finding of both the lower 
Courts that the plots in suit belonged to the plain- 
tiffs and encroachment had been made on the plain- 
tife land by the defendants, it is not open to the 
Court in second appeal to interfere with the find- 
iag of fact. , 

3. C. A. against the decree of the Civil 
Judge, Sultanpur, dated March 11, 1935, 
contrming that of ine Muusif, Sultanpur, 
dated July 28, 1934. : 

Messrs. Ghulam Hassan and Bhagwati 
Nath, for the Appellants. 

Messrs. M. Wasim, Mahabir Prasad 
Srivastava and Ali Hassan, for Respondents 
Nos. 1 to. oe 

Judgment—thisis a defendants’ appeal 
against the jadgment and decree of 
the learned Civil Judge of Sultanpur, dated 
March 11, 1935, upholding the decree of 
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the learned Munsif of Sultanpur, dated. 
July 28, 1931. 

It arises out of a suil brought by the 
plaintiffs-respondents Nos. 1 to 3 for pos- 
session of (l) plots Nos. 254, 246 and 245 
and 243 of village Chaukia and a nim 
tree standing on plot No. 245, (2) demoli- 
tion of a dalan alleged to have been 
built in November 1931, on plots Nos. 
245, 246 and 254, and (3) Bhatta and hauda 
alleged to have been built in December 
1932 on plot No. 243, on the allegatiom 
that in the partition of village Chaukia, 
which took place between the parties om 
July 1, 192%, plois Nos. 254, 246, 245, 243 
and 241 were allotted in the partitiom 
chitthis to the plaintiffs. In November 
1931 the defendants built a  two-storyedi 
building (dalan) on Nos. 254, 246 and 
245 in spite ofthe protests made by the 
plaintiffs. In December 1932 the defend- 
ants built a bhatta and a hauda on plot 
No. 243, and took possession of a nim 
tree which stood on plot No. 245, hence 
the suit for possession of the land by de- 
molition of the constructions made on it. 

The defendant No. 4 did not contest the 
suit, but defendants Nos. 1 to3 contested 
the suit and admitted that there was a 
partition of village Chaukia and that the 
defendants builia dalan, bhatia and hauda 
and planted a nim tree. They denied al 
the allegations in the plaint and stated thar 
the dalan and the nim tree were on plot 
No. 232 which- was allotted to them, and 
that the bhatta and hauda were on plo 
No. 212 which was their plot. They 
further pleaded that if it was found tha’ 
the constructions were made on the plots 
belonging to the plaintiffs, they made then 
at considerable expense believing in goa 
faith that they were constructing them o 
their own land, and that as the plaintiff 
did not raise any objections tothe con 
struction,they were estopped by the doctrin 
of acquiescence. 

_ Originally it was stated in the plaint tha. 
the bhat'a, hauda and the nim tree stooc 
on plot No. 211, but later on siter th: 
issues had been framed the plaint wa 
amended and it was stated that the nir 
tree stocd on plot No. 245 and bhatia ane 
haudu on plot No. 243. 

The trial Court held (1) that the plaintiff 
were the owners of the plots in suit, (2 
that the dalan in suit is built ca plot 
Nos. 254, 245 and 246, the nim tree o, 
plot No. 245 and the bhatta and haud 
on plot No. 243 and all these plots be 
longed to the plaintiffs, (3) that the defend 
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ants took possession of the nim tree which 
yelonged to the plaintiffs, and (4) that 
he suit is not barred by the principle of 
sstoppel by acquiescence. On these find- 
ngs the plaintiffs’ suit was decreed. : 
The defendants appealed and the learned 
Jivil Judge has upheld the findings of 
he trial Court excepting on one point, 
vhich wasto the effect that the plaintiff 
Yo. 3, Musammat Sukhraj, Kuar, was not 
he owner of the land in dispute. The 
dlaintiff has filed cross objections under 
). XLI, r. 22 of the Code of Civil Pro- 
sedure against this finding. 

With regard to the nim tree, the learned 


Jivil Judge has found that it came into’ 


Xistence some time after the partition 
nd that it belongs to Talewand Singh and 
ai Narain Singh. 

It will thus appear from the above facts 
hat the sole question for decision in the 
uit was whether the nim tree and the 
onstructions stood on the plots which were 
illotted tothe plaintiffs at the partition or 
m the plots of the defendants. The case 
or the plaintifs has been accepted and 
ndings given against the defendants on 
ll the points and these findings are clearly 
ndings of fact, excepting the plea of 
stoppel by acquiescence. 

The learned Counsel for the appellants 
as tried to get over these findings of 
act by arguing that the partition pro- 
eedings were final and they could not 
nder s. 933 (k) of the Land Revenue 
ict (LIT of 1901) be reopened in a Civil 
ult. In my opinion this contention has no 
orce. The plaintiffs are enforcing a right 
vhich was given tothem under the parti- 
ton decree. „Their case is that these plots 
vere allotted to them in the partition 
roceedings, and that the defendants 
ave taken illegal and forcible possession. 
. Commissioner was appointed, who went 
>) the spot and measured the land and 
rote a lengthy and careful report, 
hich has been accepted by the lower 
jourts. There is a concurrent finding of 
oth the Courts that the plots in suit 
elonged to the plaintiffs and the encroach- 
1ent has been made by the defendants on 
ye plaintiffs’ land. It is not open to me 
1 second appeal to interfere with these 
ndings of fact. 

With regard to the nim tree, the learned 
lounsel drew my attention to Ex. 2 
hitthi}), which does not show any nim 
‘ee on the plot «allotted to the plaintiffs. 
ixhibit 1, partition khasra, shows that two 
im trees were allotted to Dan Bahadur 
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Singh, which stood on plot No. 2932 which 
belonged to him, that one ot the trees 
had been cut down and the contention is 
that the other tree isthe tree in dispute. 
Exhibit 2 does not help the defendants. 
As stated above the finding of the learned 
Civil Judge is thatthe tree in suit came 
into existence after the partition took 
place. 

The next point which is of importance 
is whether the defendants can succeed 
on the plea of estoppel by acquiescence. 
The learned Civil Judge has disbelieved 
the evidence of the plaintiffs’ witnesses, 
who stated that the plaintiff No. 2 and 
Ram Bharose Singh, the agent of the 
plaintiffs, protested against the construc- 
tions being made. He further found that 
the dalan was built more than 8 or 9 
years ago, and there is some evidence to 
show that the defendants have spent about 
Rs. 700 on its construction. Strictly 
speaking nobody would be so foolish as to 
throw away money in building up a dalan 
on land belonging to some one else, but in 
my opinion the plea of acquiescence can- 
not succeed merely on the ground that 
the plaintiffs did not raise any objection 
at the time when the building was con- 
structed on their land and that there was 
long delay in enforcing their rights. The 
learned Counsel for the appellants in 
support of this plea has relied on Muhmud- 
ul-Hay Khan v. Wagqful Aulad, 11 O. W. 
N. 379 (1), Jagan Nath and ‘others v. Din 
Muhammad and others, 8 O. L. J. 474 (2), 
Syed Rafiy Hussain and others, v. Bishnath 
Prasad and others, 28 O.C. 114 (3) and 
Imami v. Ibrahim and others, A. I. R. 1929 
Oudh 292 (4). 

In the case reported in Imami v. Ibra- 
him and others A. I. R. 1929 Oudh 292 (4) it 


was held that 

“Where the defendants built on the plaintiffs’ 
land on the bona fide belief that they had a good 
title to the property, the large investment they 
made being evidenceof their bona fide belief, and 
where the plaintiffnever objected to the infringe- 
ment upon their right though they knew of the 
mistaken belief of the defendants and thus en- 
couraged the defendants in their building, and the ` 
plaintifis brought a declaratory suit, the suit could 
not be decreed, the plaintiffs being estopped by 
the doctrine of acquiescence ” 

The other cases quoted above more or 


less lay down this principle. These cases 


(1) 11 O W N 379; 148 Ind. Cas. 186; A I R 1934 
Oudh 178; 6 R O 381: 1934 O L R 292. 

(2) 80 LJ 474; 65 Ind. Cas. 705; AI R 1921 Oudh 
2 


L. 

(3) 28 O C 114; 84 Ind. Cas 511; AIR 1925 Oudh 

258; 1 O W N 418; 11 O L J 677. 
(4) A IR 1929 Oudh 292. 
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are distinguishable from the present case. 
In my opinion the question whether a 
person has made constructions on a bona 
fide belief that he had good title to the 
‘property wil) depend upon the circum- 
stances of each case. In the present case 
there is evidence to show that the defend- 
anis knew that the plots in dispule were 
allotted to the plaintiffs. Exhibit 8 is a 
copy of an application filed by Dan Baha- 
dur Singh during the pendency of the 
partition case objecting to the allotment 
of the numbers in dispute to the plaintifis 
and praying that they be allotted to him. 
There is oral evidence, which has been 
believed by the lower Courts, that the 
plaintiff Talewand Singh with his family 
has been residing in Calcutta for the last 
20 years. The finding of the learned 
Civil Judge is that the defendants took 
advantage of Talewand Singh's absence 
in Calcutta end that Dan Bahadur Singh 
achieved his object in the absence of 
Talewand Singh which he had failed to 
achieve by means of his application (Ex. 8). 
Dan Bahadur Singh in cross examination 
of his statement has stated as follows:— 

“Ido not know whether the plaintiffs 
knew where their plots lay.” 

In my opiuion the decision, which is 
applicable to the present case, is the one 
reported in Syed Mustafa Husain and 
others v. Musammat Saidul Nisan and others, 
30. W. N, p 282 Sup. (5). It was held 
that the acquiescence in order to deprive 
aman of his rights myst amount to fraud. 
A man is not to be deprived of his 
legal rights unless he has acted in such 
a way as would make it fraudulent for 
him to set up those rights. The plea of 
acquiescence cannot, therefore, be held as 
established on the ground that the plaintiff 
raised no objection when a building was 
constructed on his land and that there 
was long delay in enforcing his rights, if 
any, in respect of the land in question. 
It was further held that in appeals the 
burden of showing that the judgment 
appealed from is wrong lies upon the ap- 
`- pellant. If all he can show is nicely 
balanced calculations, which lead to equal 
possibilities of the judgment of either the 
one side or the other being right, he has 
not succeeded. The Honourable Judge 
woo decided the case relied on the case 
of Willmott v. Barber, (1880) L. R. 15 Gh. 
D. 96 (6) and has discussed the observa- 

oe W N 282 Sup.; 99 Ind. Cas. 255; AIR 1927 

a . 

(6) (18£0) LR 15 Ch D 96; 41 L J Ch. 792; 43 L T 
95; 28 W ROL. 
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tions of Fry, J., which goto support th» 
case of the present plaintiffs. o 

On the facis ofthis case I amof opinior 
that the plainiifis were not aware of thei 
rights, and therefore, it was not their duty 
to stop the constructions earlier and tha 
the defendants have failed to prove tha 
they acted in good faith and belief. Ir 
my opinion the view taken by the learnec 
Civil Judge is correctand ‘| accordingly 
dismiss the appeal with costs. 

UROSS-OBJEGTION IN SECOND CiviL ApPHAL 

No. 144 or 1935. 

The contention of the learned Counse 
is that the fioding of the learned Civi 
Judge, that it is not proved that Musam 
mat Sukhraj Kuar was a corsharer ir 
the plots in suit and thus not entitled tc 
bring the suit, is wrong. ‘This cross-ob: 
jection has really been filed with the object 
that as Musammat Sukhraj Kuar is e 
pardanashin lady, therefore the question 
of estoppel by acquiescence would now 
arise in the case. She is the widow of 
Randhir Singh, who was a cousin oñ 
Talewand Singh and Jai Narain Singh 
The learned Munsif held that she was č 
co-sharer in the village. Mxhibit 7 is ani 
application for partition and it shows thal 
Musammat Sukhraj Kuar was also a party 
to the partition proceedings. Her name 
is entered at No. 103, Talewand Singh at 
No. 104 and Jai Narain Singh at No. 105 
Exhibit 1 is the khasra abadi of the 
partition. It skows the names of Tale. 
wand Singh and Jai Narain Singh, etc. 
On February 6, 1935, the plaintiffs filed 
an application in the lower Appellate Court 
stating that the defendants Ex. 1 was 
not complete and praying that a complete 
copy of Ex. A-] be taken on record show: 
ing that Musammat Sukhraj Kuar was e 
co-sharer. On February 21, 1935, the 
Court granted the application and ordered 
that the document filed should be treated 
as part of the partition proceedings. Para: 
grapa three of the partition prcceedings 
shows thit Thakurian Sukhraj Kua 
claimed half the property. The contention 
of the learned Counsel on behalf of Sukhraj 
Kuar is that Exs. 1 and 2 should be 
read with tarz taksim and that the word 
“waghaira’, elc. in the chttthis (Exs. 1 and 
2) includes Sukhraj Knar. The contention 
of the learned Counsel for Dan Bahadur 
Singh is that itis a finding of fact and 
however erroneous it is, this Court should 
nt interfere. In my opinion the learned 
Givil Judge has drawn wrong conclusions 
from ‘the documentary evidence butas it 
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is a finding of fact I am not prepared to 
reverse his finding. In the case of The 
Secretary of State for India in Council 
and others v. The Rameswaram Devas- 
thanamand others reported in 1] O. W. N. 
775 (7), it was laid down by their Lord- 
ships of the Privy Council thet under 
s. 100 of the Code of Civil Procedure, the 
High Court has no jurisdiction to reverse 
the findings of fact arrived at by the lower 
Appellate Court, however erronecus, unless 
they are vitiated by some error of law. 
This rule is applicable to cases in which 
the findings of the lower Appellate Court 
are based on inferences drawn from the 
documents exhibited in evidence. This 
cross-objection as it is admitted by the 
learned Counsel for the appellants, was 
filed to get over the plea of estoppel by 
acquiescence and as that plea has been 
decided against the defendants, the plaint- 
iff No.3 will not be prejudiced by the 
finding of fact arrived at by the learned 
Civil Judge. I accordingly dismiss the 
cross-objections with costs. 

N. Appeal and Cross-ubjections dismissed. 
(7) 11 O W N 775; 148 Ind. Cas. 778; AT R 1934 P O 
117; (1934) M W N 433; 66 M L J 595; 39 L W 613; 38 
O W N 533; 59 O LJ 262: 36 P L R 93; 36 Bom. LR 
539; 57 M 652; 6 R P O 134 (PO). 





SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Oriminal Revision Application No. 16 of 
1936 
July 3, 1936 
Davis, J. C. 
Pandit SHIVNATH SAHIBRAM 
KAUL— APPLICANT 
VETSUS 
JETHANAND MOORIJMAL BHAGNARI 
AND OTazRs—OpposiTs PARTIES 

Penal Code (Act XLV of 1860), s. 415—Property 
burdened with charge—Loan advanced on property 
—Representation that property was free—Questions 
regarding property falsely answered—Charge not 
regislered—Offence, if one of cheating. 

There is a differencs between mere concealment 
or non-disclosure and a false representation, and 
while there is no legal duty placed upon the 
vendor of immovable property to disclose any charge 
or encumbrance, yet, if a false representation is 
made and acted upon, and as a result, money passes, 
then, though the false representation relates to 
immovable property, the offence of cheating may 
have been committed. 

There is nothing in s. 415, Penal Oode, to ex- 
clude from the scope of its provisions cheating 
which has relation to immovable property. It is 
true that so far as that part of the section which 
relates to dishonest concealment of facts is concern- 
ed, it must be read subject to the qualification that 
there is no duty on aseller todisclose defects in 
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title in immovable property which the buyer with 
ordinary care could discover. , 

But where loan is madè upon certain property 
burdened withcharge on the representation that the 
property was free ofany charge and there were 
questions specifically asked, and these questions 
were answered falsely, and the charge upon the 
property was not a registered charge, it cannot be ` 
gaid that in this case the creditor could have dis- 
covered this charge by reference to the registers. 
It isafalse misrepresentation deliberately made for 
the purpose of deception, amounting to cheating. 
Karachi Municipality v. Bhojraj (2) and Emperor v. 
Bishandas (3), referred to. 

Mr. Balkrishna H. Lulla, for the Appli- 
cant. 

Mr. Hashmatrai Gianchand, for the Oppo- 
site Parties 

Order.- This is an- application to set 
aside an order cf Special First Class 
Magistrate discharging the two accused 
under s. 253, Criminal Prcecedure Code. 
The complainant is a Kashmiri Pandit who 
is serving as a Munshi of one Nur Mcham- 
mad. He filed a complaint under s. 420, 
Indian Penal Code, against Jethanand 
Murijmal and his wife Rani alleging that 
as aresult ofa false representation made 
by them he had advanced to them 
Rs. 4,000 upon certain property. The re- 
presentation was that there was no charge 
or incumbrance on the property, which 
representation was false, and he alleges 
that but for this false representation 
he would never have advanced the 
mones. 

The learned Magistrate relied upon the 
judgment of the Nagpur Oouit cited in 
Ramkrishna Nandramv. Ganesh Narain (1). 
He has not, however, referred ta a case 
of this Court in Karachi Muncipaiity v. 
Bhojraj (2), and the case in Emperor v. 
Bishandas (3). Those two cases, I think, 
make it clear that there is a difference 
between mere concealment or non-disclo- 
sure and a false representation, and that 
while there is no legal duty placed upon 
the vendor of immovable property to dis- 
close any charge or encumbrance, yet, if 
a false representation is made and acted 
apon, and as a result, money passes, then, 
though the false representation relates to 
immovable property, the offence of cheat- 
ing may “have been committed. Reference 
to s.-415, Indian Penal Code, will show 
that there is nothing to exclude from 
the scope of its provisions cheating, 


which has relation to immovable property. 
(1) A I R1934 Nag. 149; 150 Ind. Cas. 20; 35 Or. L 
J 1063; (1934) Cr. Cas. 658; 30 N L R 303; 6 R N 279. 
(2) 98 LR9; 30 Ind. Cas. 994; AIR1915 Sind 
21; 16 Cr. LJ 706. 
(3) 27 A 561; 2 Gr. L J 218;2 ALJ 268; A W N 
1905,98. 
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The representation which must be frau- 
dulent or dishonest and which must have 
jiuduced the person deceived to deliver 
property may as well be perpetrated in 
relation toimmovable property as to mov- 
able property. It is true that so far as 
that part of the section which relates to 
dishonest concealment of factsis concern- 
ed, it must be read subject to the quali- 
fication that there is no duty on a seller 
to diselcse defects in title in immov- 
able property which the buyer with 
ordinary care could discover; or ina other 
words: 

“The fraud must be committed by the affirmance 
of something not true within the knowledge of 
the affirmer or by the suppression of something 
which is true,and which was his duty to make 
known,” 
and 

“where there is concealment of fact, I am of 
the opinion that there is neither fraud nor dishonesty 
within the meaning of the Criminal Law unless 
there is a duty imposed by law as between the 
accused and the person with whom he has dealing 
to make the fact known.” 


But in this particular case, there is 
something more than mere concealment or 
nin-disclosure. There were questions speci- 
fieslly asked, and these were questions 
answered falsely, andthe charge upon the 
property for the maintenance of Jassibai 
was nol a registered charge. So it can- 
not be said that in this case the complain- 
ant could have discovered this charge by 
reference to the registers. The learned 
Magistrate says: 

“Tfeel sure that if the complainant had made 
thorough enquiries before advancing the money, 
he would have easily found out about Jassibai's 
claim of lien.” 

Butin the circumstances of this case, 
this statement of the learned Magistrate 
appears to be neither here nor there, for 
this is not a case of mere concealment or 
non-disclosure. Here there was false mis- 
representation deliberately made for the 
purpose of deceplion, which is entirely 
different. J, therefore, set aside the order 
of the learned Magistrate, and direct him 
to dispose of the complaint according 
to law. 

Order set aside. 





PATNA HIGH COURT 

Appeal from Appellate DecreeNo 803 

of 1934 
January 19, 1937 
MoHAMMAD NOOR, J. 
DWARKA RAM—APPELLANT 

versus 

Musammat JALESWARI—Responpent 

Fraud—Deed executed to commit a fraud—Fraud 
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committed—Party executing deed, if can repudiate 


deed. 

If a document is brought into existence to coramit 
a fraud, the party who intends committing the fraud 
will not be allowed in the Conrt of Justice to repu- 
diate it 1f fraud was actually committed by means 
of that deed. .Where, therefore, a sale-deed is exe- 
cuted in order to save a property from the clutches 
of a decree-holder and the fraud is committed, the 
party who commits the fraud cannot be allowed to 
challenge the deed and title of the person in whose 
favour the deed 15 executed. Surya Mull Marwart 
v. Dwarka Prasad Marwari (1) and Sidlingappa v. 
Hirasa (2), referred to. 


C. A. from a decision of the Subordinate 
dudge of Purnea, dated July 23, 1934, revers- 
ing a decision of the Munsif of Purnea, 
dated December 22, 1933. 

Mr. R. S. Chattarji for Mr. M. K., Mukhar- 
ji, for the Appellant. 

Mr. G. C. Das, for the Respondent. 

Jdudgment.—The suit out of which 
this appeal has arisen was instituted by 
the appellant for recovery of possession 
of apiece of land with a house standing 
thereon on the basis of a sale-deel execut- 
ed by the defendant in his favour. 

The defence was thatthe sale deed pro- 
pounded by the plaintiff was a benami 
transaction executed by the defendant in 
order to suve the disputed property from 
sale in execution of a decree obtained 
against her husband by one Profulla Ranjan 
Das Gupta. The trial Court held the sale to 
be genuine and real and gave the plaintiff 
a decree. The lower Appellate Court, how- 
ever, has dismissed the suit holding the 
sale to be farzi. The plaintiff has prefer- 
red this second appeal. 

The judgment of the Court of Appeal 
below is hardly satisfactory. At more than 
one place its reasons are faulty. For ins- 
tance the evidence of the plaintiff is that he 
paid the consideration money after the regis- 
tration of the sale deed. The learned Sub- 
ordinate Judge’s comment upon this evi- 
dence is that it is inccnsistent with what is 
mentioned in the sale deed itself. Itis a 
matter of common knowledge that in a sale- 
deed payment of consideration money is 
always mentioned in the past tense though 
at the time the sale-deed is being written 
the consideration money remains due. The 
deed is written as if the sale has been 
completed, though in fact the deed com- 
pletes the transacticn and the consideration 
is paid at the time of registration of the 
deed or some time afterwards. Be that as 
it may, accepting the finding of fact to be 
correct, the plaintif is entitled to succeed 
on a simple point of law. It is well settled 
law that if a document is brought into exis- 
tence to commit a fraud, the party who in- 
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tends committing the fraud will not be al- 
lowed in the Court of Justice to repudiate 
it if fraud was actually committed by 
means of that deed. The plaintiff's case 
is that she executed the sale-deed in order 
to save the property from the clutches of 
a decree holder. The name of the decree 
holder as given by her was found to be 
incorrect. It has not been shown that,there 
was any decree of Profulla Ranjan Das 
Gupta against her husband. What the 
Court below has found is that there was a 
decree obtained by a lady against her hus- 
band which was executed and in the course 
of the execution the plaintiff on the basis 
of the sale-deed preferred a claim to the 
property. That claim was allowed. So if 
the document was a fraudulent one, the 
fraud was committed on the decree-holder 
and thereafter the defendant cannot be 
allowed to challenge the deed and the title 
of the plaintiff. If any authority is needed 
for this well settled law I may refer to the 
decisions of this Court in Surya Mull Mar- 
wari v. Dwarka Prasad Marwari (1), and of 
the Bombay High Court in Sidlingappa v. 
Hirassa (2). 

The appeal is allowed ; the decree of the 
lower Appellate Court is set aside and that 
of the trial Court restored. The appellant 
is entitled to his costs both in this Court 
and in the Court of Appeal below. 

N. Appeal allowed, 
(1) 10 P LT 138; 115 Ind. Cas. 890; A IR 1929 


Pat. 127; Ind. Rul. (1929) Pat. 266. 
(2) 31 B 405; 9 Bom. L R 542. , 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1011 of 1932 
November 6, 1936 
VARADAOHARTAR, J. 
BOODAPAT! ANKAMMA—DEFENDANT 
—APPELLANT 
versus 
BOODAPATI BAMANEPPA— PLAINTIFF 
—RESPONDENT 

Hindu Law- Marriage—V alidity—Effect of 
pha,sical compulsion in effecting marriage. 

Though a Hindu marriage is a sacrament and 
not a civil contract and it is not permissible to 
apply toa Hindu marriage allthe principles of the 
law of contracts, in determining the validity of 
a marriage, fundamental principles like freedom of 
consent by some responsible person, if not by the 
spouses themselves, ought not to be ignored, and 
a marriage cannot be upheld as valid if on the 
evidence the Court holds thatthe bridegroom never 
wanted to be a party to the marriage and that 
somebody else caught hold of his hand and made 
him tiea thali round the girl's neck, 

B.O. A, against the decree of the District 
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Court of Nellore in Appeal Suit No. 186 of 
1931 presented against the decree of the 
Court of the District Munsif of Kannigriin 
O. S. No. 800 of 1930. 

Ch. Raghava Rao, for the Appellant. 

Messrs. G. Lakshmana and V. Chandra- 
sekara Shastri, for the Respondent. 

Judgment. —Much as I pity the lotof > 
the unfortunate appeilant wuo had been 
made a pawn in a discreditable game 
played by some of her misgu'ded relatives, 
I do not find any ground on which I can 
interfere with the decision of the lower 
Appellate Court. 

The plaintiff sued for a declaration that 
the defendant was not his legally wedded 
wife: and the allegations in the plaint 
imply either that there was no marriage 
in fact or in any event, it did not amount 
toa valid marriage. It is common ground 
that the marriage, if any, took place under ` 
abnormal circumstances. The plaintiff was 
undoubledly a young man, it makes very 
little difference whether he was 18 or 24 
at the time and the defendant's witnesses 
agree that tLe plaintiff's parents who were 
well-to-do parents were not likely to agree 
to his marrying the defendant. I, is 
accordingly the defendant’s story that the 
marriage took place one evening in a 
stranger's house ata village, four or five 
miles away from the village of the parties. 
Defendant's Witness No. 1 was the man who 
brought about thetransaction. The defend- 
and and her brother D. W. No.5 were the 
only persons who on the bride’s side went 
to that village in advance. The plaintiff 
admittedly came to that village in the 


‘company of D. W. No.1 after the defend- 


ant and her brother had reached there, 
and itis thensaid that certain rites were 
gone through. It is also ihe defendant's 
story that after nightfali the plaintif and 
the defendant returned to their own 
village, but instead of going to the 
plaintiff's parents’ house, the party returned 
to the defendant’s house where the plaintiff 
and the defendant lived as man and wife 
for three days. The suggestion of the 
defendant is that this suit which was 
instituted within tifteen days after the event 
abuve referred to, was instigated by the 
plaintiff's parents. 

On the other hand, it is the plaintiff's 
story that not merely his parents but he 
himself was never a willing party to this 
alliance, that the proposals were never 
mentioned to him till he actually found 
himself in the house in the neighbouring 
village that evening, that he was decoyed, 


816 


to that village by D. W. No. 1 on a re- 
presentation that he was merely going in 
search ofa lost cow, that when he found 
himself in that house in the evening he 
was surrounded by people whohad beea 
got ready there beforehand, that it was 
only then that he was asked to go through 
a marriage form to which he objected, that 
he was compelled by some of the people 
assembled there to sit on the plank, that 
his hand was seized by D. W. No. 1 and 
made to tie the thali round the defend- 
ani’s neck. He denies that he returned 
to the bride’s house that evening or lived 
with her as man and wife for three days 
as alleged. 

But for the tragic consequences, one 
may enjoy the humonr of the story related 
by D. W. No. 1. I cannot help observing 
that on their own showing D. W. No. 1 
and D. W. No.5 have noright to conplain 
if any Court refused to believe that evi- 
dence. The District Munsif came to the 
conclusion that, the marriage was a deliber- 
ately planned affair by the plaintiff himself 
with the help of D.W.No.1 and that the 
plaintiff went through the marriage of 
h.s own free will. On that -finding there 
can be little doubt that the marriage will 
be valid, whatever defects of ceremonial 
there might have been and notwithstand- 
ing the objection of the plaintiff's parents 
to any such alliance. On appeal, however, 
the learned District Judge came to a 
different conclusion. 

There are portions of the appellate judg- 
ment which are open to criticism. If the 
matter rested merely upon the question of 
defect of ceremonies, or the omission to 
go through the round of ceremonies which 
according to the description in Thurston's 
Book it is usual to observe in Kamma 
marriages, I should not have been prepared 
to hold that the marriage is legally invalid. 
I am also free to confess that the statement 
in para. 15 of the lower Appellate Court's 
judgment, that circumstances like secrecy, 
haste, absence of festivities, etc. are 
invalidating circumstances, is pulling the 
matter too high. At best, they can only 
be described as suspicious cricumstances 
having an important bearing on the ques- 
tion of fact. But in para. 6, the lower 
Appellate Court has found that the plaintiff 
could not have with his free will and 
consent entered into relationship of marriage 
with the defendant and that, if at all there 
was only a farce of a marriage brought 
about by fraud or force on the part of 
D. W. No. land his partisans. Here again, 
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there is some room for the criticism that 
the expression “fraud” or “force” -has been 
used by the learned Judge, without any 
clear indication of the elements which in 
his opinion constituted them, apparently 
because that expression is found in some 
of the reported cases bearing upon the 
question of the invalidity of the miriage. 
‘Fraud’ in the sense defined by the 
Contract Act, is difficult io find in the ` 
case. ‘Fraud’ perhaps in a wider sense 
may be applied to this transaction if the 
plaintiff's story is true. 

Dealing first with the question of fact, 
I donot feel that it is open tə me to 
consider whether the version of the plaintiff 
is more likely or the version given by 
the defendant's witnesses is more likely. 
The case is according to both sides abnormal 
and the departure from the customary form 
of ceremonies will accordingly afford no 
criterion for decision. It is obvious that 
the learned District Judge intended to 
accept the plaintiff's testimony and [ cannot 
say that he ought not to have accepted 
it. In substance, the story as accepted 
by the learned Judge seems to me to 
amount to this: in the words of the sammary 
of the plaint given in para. lof the first 
Court's judgment, namely, that, on some 
pretext, the plaintiff was taken to the 
neighbouring village by D. W. No. 1. Then 
D. W. No.1 and D. W. No. 5 had without 
the plaintiff's knowledge made arrange- 
ments there beforehand for some of the 
formalities of the marriage ceremony, that 
when the plaintiff found himself in that 
house he was asked to marry the defend- 
ant to which he did not agree and that 
while this conversation was going on, the 
plaintiff was asked to tie the thali to the 
defendant which he refused to do, that 
thereupon D. W. No. 1 held the plaintifs 
hand and made him tie the thali to the 
defendant, that the plaintiff thereafter ran 
away from the place to his parent's house. 
If this is to be taken to be the true 
version, I am no! able to sy that the 
learned Judge was wrong in holding that 
there was no legal relatioaship of husband 
and wife created between the paries by 
whatever ceremonial gone through at the 
time. : 

If I were satisied as to the truth of the 
defendant's story that after the events of 
the eyeniog, the pliintiff and defendant 
did in fact live as man and wife for a 
period of three days, I snould have un- 
hesitatingly uphold the marriage, because 
at best the plaintiff would have only been 
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a reluctant party to the ceremony and any 
locus penitentia that he might have been 
entitled to on that footing he must be 
held to have lost by having chosen to live 
with the lady as husband fora time. Even 
the learned District Munsif does not seem 
to have accepted that version and the 
District Judge clearly rejects it. So far 
it is open to me to look into the evidence, 
I have examined it carefully and I am 
not satisied that that part of the story is 
wholly reliable. The three days’ period 
seems lo me to have been suggested by 
the fact that three days after this incident, 
the plaintiff joined his father in the 
execution of certain gift deeds in favour 
of histsisters. Defendant's Wilness No 1 
admits, thongh D. W. No. 5 denies, that 
that very evening the plaintiff's parents 


were on the track with a view to 
prevent the marriage, if possible. Defence 
Witness No. 1 would have it that the 


parents ceme to tLe defendant’s house in 
the night and rebuked them thuugh D. W. 
No. 5 would deny even that. Having 
regard to the plaintiffs subsequent conduct 
and the position of the plaintiff's family 
and the proximity of their houses, I find 
it difficult to accept the defendant's version 
that the plaintiff was allowed to remain 
in the defendant's house for three days. 
Mr. Raghava Rao asked me to say that 
the plaintifi’s evidence at best only shows 
that he reluctantly submitted to a proposal 
put before him by D. W. No.1 and D. W. 
No.5. I do not think that is a correct 
statement of tha effect of the evidence. 
The plaintif's evidence, if true, implies 
that his hand was merely moved by D. W. 
No. 1 and that the plaintiff by himself had 
no voluntary part in the matter. Mr. 
Raghava Rao next contended that even if 
this should be taken to be the finding of 
the lower Appellate Court on the evidence, 
the Court is not justified in applying to 
a Hindu marriage the principles oi the 
Law of Contract and holding the marriage 
to be inoperative or void. l agree that 
the Hindu marriage is a sacrament and 
not a civil contract and that it will not be 
permissible to apply toa Hindu martiage 
all the principles cf tLe law of ccntract, 
atleast for the reascn that in most mar- 
Tiages sanctioned by ihe Hindu Law the 
infant spouses have no contracting capacity. 
It seems to me, however, too much to 
argue from this that even fundamental 
principles like freedom of consent by scme 
responsible person if not by the spouses 
themselves, ought to be ignored. I am not 
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for a moment saying that the absen7e of 
the parenis’ consent will always inva) date 
the marriage. According to the p aint- 
iff's case, the plaintiff was never a willing 


party to the marriage and if on the 
evidence, the Court holds that he 
never wanted to be a party to the 
marriage, the mere fact that somebody 


else caught hold of his hand and made it 
tie a thali round the lady's neck ought 
not, it seems to me, to be held to con- 
stitute a marriage. Therefore, it will be 


-making a travesty of the so-called sacra- 


ment. i 

The reported decisions no doubt happen 
to be instances of objections raised from 
the point of view of the bride, such as 
absence of consent by her father and so 
on, and they have, therefore, laid stress 
upon the necessity for the gift of the girl 
by some competent person. But there is 
no reason to hold that that is the only 
kind of invalidation. In cases 
like Khushalchand Lalchand v. Bai Mani 
(1), Brin. atanchand Kurmoker v. Chandra 
Kurmokar (2), and Venkatacharyulu v. 
Rengacharyulu (3), and in the observations 
of Sir Gurudas Banerjee (on pages 56 and 
57 of the 5th edition of his book on 
Marriage) a reservation has been made in 
respect of ceremonial brought about by 
fraud or force. There is no scope here 
for the application of the principle of 
factum valet, therefore, this is not a 
case of a mere violation of some ‘directory 
text’. 

Mr. Raghava Rao suggested that if one 
is to apply the principles of the law of 
contract, fraud or ccercion must have 
been exercised by the other party to the 
contract and that it is not the case here, 
Aslam not proceeding un the theory that 
the Jaw of contract as such is applicable 
to the present case, I donot feel pressed 
by this contention. It seems to me that 
whoever muy be responsible for it, if the 
husband never intended to go through the 
form which he ıs compelled to go througn 
asakind of automaton, he cannot be held 
to have gone through the marriage at all. 
In this view, I must hold that the lower 
Appellate Court was right in decreeing the 
plaintiff's suit. ` 

The second appeal fails and must be dis- 
missed wilh costs. 

I willingly grant leave, in the hope that 
during the pendency cf the appeal the 
parties have the good sense to come to 

(1) 11 B 247; 11 Ind. Jur. 304. 

(2) 12 O 140; 10 Ind. Jur. 296, 

(314M 3161 ML 7 8, 
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some honourable settlement or at least that 


the Appellate Court may find some way 
of helping the appellant. 


A. Appeal dismissed. 
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NAGPUR HIGH COURT 
Civil Revision PPE Hon No. 356-B of 
1 


September 3, 1936 
POLLOCK, J. 
Syed WAZIRUDDIN— APPLIOANT 
YETSUS 
Syed BASIRUDDIN AND otazes— 
OPPosITA Party 

Receiver—Appointment of Receiverin execution 
to realise income of inam fields granted for mainten- 
anceand remuneration for services rendered—Legality 
of— Right of judgment-debtor to apply for allowance 
to maintain family. h 

A Receiver can be appointed in execution pro- 
ceedings to realise the income of inalienable inam 
fields granted partly for maintenance and partly for 
remuneration for services rendered. It will be open 
to the judgment-debtor to apply for an allowance to 
maintain thefamily. Mahebuballi v. Ahmada Begam 
ps applied, Rajendra Narain Singh v. Sundara Bibi 
2) and Wasib Ali v. Karnani Industrial Band, Ltd. 
(3), relied on. 


C. R. App. from the order of the Court of 
the District Judge, Amraoti, duted October 
29, 1935, in M.O. A. No. 22 of 1935. 

Messrs. R. N. Padheye and T. B. Pen- 
dharkar, for the Applicant. 

Mr. V. V. Kelkar, for the Opposite 
Party. 

Judgment.—In execution proceedings 
a Receiver has been’ appointed to realise 
the income of certain inam fields. The fields 
were granted partly for maintenance and 
partly for the remuneration of services 
rendered as kazi. It is conceded that 
the fields are inalienable, and cannot, there- 
fore, be attached and sold. The lower 
Courts, however, have held that a Receiver 
can be appointed to realise the income 
from them and that the decree-holder’s 
claim can be satisied in this way. 

In a somewhat similar case in Mahebub- 
alli v. Ahmada Begam (1), Subhedar, A.J.C., 
held that, though tke jagir in that case 
was inalienable and therefore unattachable 
jn execution of a decree, a Receiver could 
be appointed to manage the jagir for the 
benefit of the decree-holders, subject to 
@ suitable allowance for the maintenance 


an A IR 1933 Nag. 266; 150 Ind. Cas, 633;7 R N; 
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of the judgment-debtor. The learned Counsel 
for the applicant in this Court has sought 
to distinguish that case on the ground 
that the jagir was a grant merely for the 
Maintenance of the jagirdar and ihat in 
this case the inam has been granted not 
only for maintenance but also for services 
rendered as kazi. The argument is that 
if the judgment-debtor does not receive 
the income of the inam services of kazi 
cannot be rendered and the public will 
suffer. The answer to that argument is 


“to be found, in my opinion, in the decisions 


of the Privy Council in Rajindra Narain 
Singh v. Sundara Bibi (2) and Wasif Ali 
v. Karnani Industrial Bank, Ltd. (3), 
The judgment-debtor has a disposing 
Power over the income of the fields, and 
therefore asthe Privy Council putitin Wa- 
sif Ali v Kanani Industral Bank, L'd (2), 
no question of public policy is involved by 
aiding the creditors to elfect pryment out 
of the judgment-debtor’s income of the 
debts which hehas incurred. Unders. 51 
cl. (d) of the Civil Procedure Code, a decree 
may be executed by the appointment of 
a Receiver. Under s. 60 (1) property over 
the profits of which the judgment debtor has 
a disposing power can be attached. In this 
case the fields themselves cannot be attached 
but the profits can be reached by appoint- 
ing a Receiver. In Rajindra Narain Singh 
v. Sundara Bibi (2), a Receiver was ap- 
pointed to realise the income of villages 
which the judgmeniedebtor held in 
lieu of maintenance. Their Lordships 
remarked that the right of maintenance 
was in point of law not attach- 
able and not saleable under s. 60, sub s. 
(1) but they held that the proper 
remedy lay in a fitting case in appointing 
a Receiver for realising the rents and pro- 
fits of the property. | therefore agree 
with the lower Courts that a Receiver 
can be legally appointed in this case. The 
question whether it is equitable 
to appoint a Receiver has not been 
raised. 

In accordance with the view taken in 
Mahebuballi v. Ahmada Begam (1), it will 
be open to the judgment-debtor to apply 
for an allowance to maintain the family 


(2) 47 A335; 82Ind. Cas. 295; A IR 1925 P O; 
176; 52 I A 262; 41 O L J 383; 3 Pat. LR 142; 27 
Bom. LR 849; 23A L J 63); 49M L J 244; 2 L 
W 284; LR BAP O 138; (1925) M WN 630; 30 0 
W N 818 (P 0) 

PA 59 Ci; 132 Ind. Cas. 727; A I R1931 P C 160; 

3 0 L J 493; (19381) ALJ 495; 35 CW N 791; 


dea (1931) P O 215; 6LML J 208; 58 IA 215 


1937 


and that should be a sufficient answer 
to the argument that the public may be 
robbed of the services of the kazi if no 
allowance is made. f 


The application is dismissed with 
costs No Counsel's fee as no certificate is 
filed. 

N. Application dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Miscellaneous Civil Appeal No. 69-7 of 1936 
August 14, 1936 
MIDDLETON, J. C. AND MIR Auman, A. J. C. 
KALA RAM — DERFENDANT—DRORBE- HOLDER 
— APPELLANT 
versus 
PUNJAB NATIONAL BANK, Lop., 
PESHAWAR CITY—Puatntire — 
JUDGMENT DEBTOR—RESPONDENT 

Court Fees Act (VII of 1870), Sch. I, Art. 7--Trial 
Court refusing costs directed to be paid by Privy 
Council—Order, whether decree—Copy of order filed 
requires stamp of Re. 1, under Art. T—Deficiency, 
if can be allowed to be made good by Appellate Court 
Appeal against order awarding interest on decretal 
amount to be refunded—Couri-fee payable—Civil 
Procedure Code (Act V of 1908), s. 47,0. XLV, r. 15 
(2)—Costs—Privy Council directing cost of appellant 
before High Court to be paid by respondent—Costs 
include printing charges, and other expenses—Costs 
of execution, whether also included. 

Section 47, Civil Procedure Code, applies to the 
execution of decrees of their Lordships of the 
Privy Council and consequently the order by 
the trial Court, refusing to allow costs directed to 
be paid by the Privy Council hasthe force of a 
decree and its copy filed withthe appeal from the 
order must beara stamp of Re.1 under Art. 7, 
Court Fees Act. 

But where the copy has been understamped on 
account of the impression which the Counsel had 
that orders passed in execution of the decree of His 
Majesty in Council have not the force of a decree 
and itis abona fide mistake under s. 149, Civil 
Procedure Code, the Appellate Court can allow the 
appellant to make up the deficiency and under s. 5, 
Limitation Act, condone the period frum the day 
on which the appeal was presented with an insuffi- 
ciently stamped copy up to date, 

In anappeal filed against an order of the trial 
Court awarding interest on the decretal amount to 
be refunded under s. 114, Civil Procedure Code, 
claiming additional interest, an ad valorem court- 
fee on the amount claimed should be paid; similarly 
where the opposite party making the refund files a 
cross-objection praying for reduction of the interest, 
it must pay ed valorem court-fees on the inter- 
est sought to be reduced. 

Costs incurred by an appellant before the High 
Court, include the printing charges and other expenses 
incurred by him in the High Court, for presentation 
of the appeal tothe Privy Council and also the 
coste of the execution. : ` 


Misc. O. A. from an order of the Senior 
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Sub-Judge, Peshawar, dated January 23: 
1936. 
Mr. Ram Labhaya, for the Appellant. 
Mr. Charanjit Lal, for the Respondent. 


Mir Ahmad, A. J. G.—The Punjab 
National Bank, Peshawar, filed two suits, one 
against Kala Ram alone for Rs. 6,887 and 
another against Kala Ram and three others 
for Rs. 10,242. The suits failed in the original 
Court, but the plaintiff succeeded on ap- 
peal to this Court in obtaining decrees for 
the amounts sued for. Kala Ram appealed 
to His Majesty in Council. Their Lord- 
ships of the Privy Council accepied the 
appeals and dismissed the suils against 
Kala Ram. As regards costs, the following 
paragraph may be reproduced from tie 
recommendaticn of the Board: 

“And in case Your Majesty should be pleased to 
approve of this report, then their Lordships do 
direct that there be paid by the respondents to the 
appellant his costs of these appeals incurred in the 
Court of the Judicial Commissioner and the sum 


of £344 10s. lld. for his costs thereof incurred in 
England,” 


This recommendation was approved by 
Wis Majesty. The order of His Majesty 
was communicated to this Court. An ap- 
plication was presented by Kula Ram on 
February 19, 1935, in which he requested 
that the order of His Majesty should be 
executed and that costs including printing 
charges and other expenses incurred in 
the Court of the Judicial Commissioner and 
the decretal amount which had been paid 
by him be recovered from the Punjab 
National Bank with interest at 12 per cent. 
per annum. The application was sent by 
this Court to the Senior Sub Judge, Pesha- 
war, for carrying out the decree of their 
Lordships of the Judicial Committee. The 
Senior Sub-Judge refused to include in the 
costs printing charges and other costs paid 
by Kala Ram in this Cvurt. He allowed 
the other taxed costs, The decretal 
amount had already been refunded by the 
Punjab National Bank. The Judge ordered 
that the Bank should also pay 6 per cent. 
interest on that amvuunt from the date of 
deposit till the date of realization. Kala 
Ram has presented an appeal to this Court 
from that order. He has asked for the 
printing charges and other expenses to be 
recovered with interest thereon. He has 
asked for the interest on the decretal 
amount to be raised to 12 per cent. He 
has requested that the costs of execution 
should also be awarded to him. The Punjab 
National Bank has filed cross-objections in 
which the order of the trial Judge allowing 
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interest 61 the decretal amount has been 
challenged. This judgment will cover both 
cases. 

Two preliminary objections were taken 
by the Counsel for the Punjab National 
Bank to the maintainability of the appeal 
of Kala Ram: firstly. that the copy of the 
judgment of the trial Judge, furnished to 
this Court with the memorandum of ap- 
peal, is stamped with a court-fee of 
8 annas, while under Art 7, Court Fees 
Act, it should bear a stamp of Re. 1. 
Counsel urged that in the circumstances 
the document was understamped and can- 
not be taken into consideration as directed 
by ss. 6 and 28, Court Fees Act. He 
urged that the consequence is that there 
was no valid appeal before the Court and 
secondly, that the request that interest at 
the rate of 12 per cent, per annum be 
granted on the decretal amount and also 
that interest should be awarded on the 
printing charges, ete., was one under s. 144, 
Qivil Procedure Code, and had nothing to 
do with the execution of the order of their 
Lordships of the Privy Council, and that 
consequently court-fee should have been 
paid ad valorem on the relief claimed. As 
regards the first objection we have no 
doubt whatsoever that the copy should have 
been stamped with a court-fee of Re. 1. 
The order has the force of a decree and is 
covered by Art. 7, Court Fees Act. Learned 
Counsel for the respondents has urged that 
this is not an order which has the force 
of a decree because the execution is not 
taken under s. 47, Civil Procedure Code 
but under O. XLV, r. 16, Civil Procedure 
Code. Order XLV, r. 16, runs thus: 

“The orders made by the Court which executes 
the order of His Majesty in Council, relating to 
such execution, shall be appealable in the same man- 
ner and subject tothe same rules as the orders of 


such Court relating to the execution of its own 
decrees,” 


It is clear from the words quoted above 
that s. 47 has been made applicable to the 
executicn: of decrees of their Lordships of 
the Privy Council by this provision of law 
and that consequently the order under re- 
view bas the force of a decree just as any 
similar order passed by the Senior Sub- 
Judge in executing his own decree would 
have been. We think that the copy has 
been understamped on account of the im- 
pression which the Counsel had that orders 
passed in execution of the decree of His 
Majesty in Council have not the force 
of a decree. It seems to be a bona fide 
mistake and under s. 149, Civil Procedure 
Oode, we have allowed the appellant to 
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make up the deficiency. Under s. 6, Limi- 
tation Act, we condone the period from the 
day on which the appeal was presented 
with an insufficiently stamped copy up to 
date. As regards the Second objection, we 
agree with the learned Counsel that the 
appellant cannot ask for additional interest 
without paying ad valorem court fee on the 
sum claimed. We, therefore, refuse to en- 
tertain the grounds of appeal relating to 
interest on the decretal amount and on the 
printing charges, etc. The cross-objections 
or the Punjab National Bank have not been 
stamped with ad valorem court-fee on the 
amount of interest whicb it is sought to be 
reduced and cannot for the same reason 
be considered. The only points which are 
left for determination are whether printing 
charges and other expenses incurred in 
this Court for the presentation of appeals 
to their Lordships of the Privy Council can 
be included in the costs and should be 
ordered to be paid by the Punjab National 
Bank, and whether Kala Ram is entitled to 
the costs of execution. 


The report of the Board given above, 
which was approved by His Majesty, makes 
it quite clear that all the ecsts incurred 
in the Court of the Judicial Commissioner 
in connection with the appeals have to be 
paid by the Punjab National Bank to Kala 
Ram. This obviously includes the printing 
charges and other expenses. The amount 
due is given in the memoranda of costs 
prepared by this Court. There are two 
items, e. g., Rs. 619-15-0 and Rs. 43 8-0 
making a total of Rs. 663-7-0 which is pay- 
able. It appears that the learned Senior Sub- 
Judge has overlooked the point that Kala 
Ram is entitled to his cesis of execution. No 
mention has been made of this item by 
the Judge. We hold that the Senior Sub- 
Judge should award the costs of execution 
to Kala Ram. As a result, we accept the 
appeal with costs and order that Kala Ram 
should get Rs. 663-7-8 from the Punjab 
National Bank and also the costs of the 
application for execution to be taxed by 
the executing Court. Pleader’s fee Rs. 32. 
The cross-objections are dismissed with 
cosis. Pleader’s fee Rs. 32. 


D. Order accordingly. 
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i PATNA KIGH COURT 
Criminal Miscellaneous Cases Nos. 19 and 
20 of 1936 
July 2, 1935 
MonamMmap Nocr, J. 
ISHAR SINGH AND OTHERS——PETITIONERS 


veT SUS 
SHAMA DUSADH AND orauRs—Oppositg 


PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 
526, 255-A-—Irregularity in recording evidence under 
s. 255-A—Accused not likely to benefit by transfer— 
Transfer will not be granted—Duty of Court not to 
act in manner so as to raise fearin accused that 
Court has made upits mind -Adjournment costs— 
Power to order, exercise of —Tronsfer—Defence wit- 
nesses, list of—Irregularity, held no ground for 
transfer—Stay—Transfer application admitted by 
High Court—Stay order, if implied. 

Whers the Court recorded evidence under 
s. 255-A, Criminal Procedure Code, with jr- 
yegularity creating apprehensions in the mind of 
the accused who applied for transfer of the case 
but it appeared that transfer would not be of any 
benefit to the accused, the best course would be to 
expunge theevidence irregularly recorded and not 
to transfer the case. 

It is always desirable that in his anxiety to dis- 
pose of a case the Magistrate should notact in a 
manner which may raise afear in the mind of the 
accused that he has already made up his mind. [p. 
883, col. 1.] 

No doubt the Criminal Courts are empowered to 
order anaccused, if he asks for adjournment, to 
pay costs to the complainant, but this power should 
not be exercised in such a manner as to place 
obstacle in the way of the accused properly defend- 
ing himself, [ibid.] 

Strictly speaking the accused cannot be called 
upon to enter into his defence until all the prosecu- 
tion witnesses have been exhausted, and till then 
under the law the Magistrate cannot ask the accused 
to file the list of his defence witnesses. But the 
mere fact that he is called upon to submit the list 
before the cross-examination of all prosecution wit- 
nesses is not an irregularity which will afford 
suflicient ground for transfer. [p. 883, col. 2.1 

Quaere.—Whether an application for adjournment 
under s. 526 is entertainable after the defence wit- 
nesses have been examined but before the close of 
the argument. [ibid] 

Where the High Oourt admits an application for 
transfer, invariably there is an order of stay of pro- 
ceedings. Even if the order is not expressly made 
it is implied, because it will be meaningless to issue 
a Rule and send for the record-and then allow. the 
proceedings in the lower Couit to continue [ibid] 

Mr. Baldeva Sahay, for the Petitioners. 


Mr. B. P. Sinha, for the Opposite Parties. 


Order.—On the complaint of one Muham- 
mad Naseer the petitioners Ishar Singh 
and two others are being tried in two 
cases before the Sub-Deputy Magistrate 
of Nawadah, one under 6. 379, Indian 
Penal Code, and the other under s. 325, 
Indian Penal Code. OQuriginally there was 
one case, but the learned Magistrate sepa- 
rated the trial of the two offences. The 
prosecution evidence in both the cases 
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was closed and some defence witnesses 
were exainined. Thereafter certain in- 
cidenis happened on which the petitioners 
have app iced to this Court for the trans- 
fer of the cases to some other Court. In 
order to appreciate the grounds on which 
the transfer is sought, it is necessary to 
state some facis of the cases separately. 
Criminal Miscellaneous Case No. 20 of 1936 
arises out of ihe case under s. 379 and 
Criminal Miscellaneous Case No. 19 arises 
out of the case under s. 325, Indian Penal 
Code. 

Criminal Miscellaneous Case No. 20 of 
1936. 

In this case seven prosecution witnesses 
were examined on March 14, 1936, and they 
were cross-examined and discharged on 
Marck 26, 1936. The learned Magistrate 
fixed April 14,1986, for examination of the 
defence witnesses. It appears that the 
accused made delay in filing the list of de- 
fence witnesses which they did on April8, 
1936. One of the witnesses, namely Janki 
Rasik, was to be summoned from Ajodhya 
and a dasti summons was issued against 
him, that is to say, summons was made 
over to the accused to serve it upon the 
witness. 

On April 14, the accused were examin- 
ed under s. 342, Criminal Procedure Code, 
and three defence witnesses were examin- 
ed and discharged. ‘he accused wanted 
adjournment on the ground that Janki 
Rasik was not present. The Magistrate al- 
lowed Rs. 10 costs to the complainant and 
then again issued dasti summons against 
the witness at the risk of the accused and 
fixed April 20, for his examination. On 
the 20th the witness again did not ap- 
pear, and it is noted in the order sheet 
that accused did not wish to examine any 
more witnesses. Thereafter Apri] 25, was 
fixed for argument. On that date the 
Court Sub-Inspector applied that a charge 
under s. 75, Indian Penal Code, be framed 
„against one of the accused, Ishri Singh. ‘This 
was done and explained to the accused 
who did not admit the alleged previous 
conviction, April 22, was fixed for exami- 
nation of witnesses to prove the alleged 
conviction. On that day the learned Magis- 
trate examined one witness to prove the 
previous conviction and thereafier the ac 
cused filed an application for adjournment 
in order to enable them to muve this Court 
for transfer of the case. nis was refus- 
ed, but later on, on a second application 
presented on April 24, 1936, the learned 
Magistrate granted the adjournment and 
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the applicalion for transfer was filed in this 
Court. 

It is contended on behalf of the peti- 
tioners that the procedure adopted by the 
learned Magistrate has created a reason- 
able apprehension in their minds that they 
would not get justice from the learned 
Magistrate. I do not, however, think so. In 

‘fact Mr. Baldeva Sahay, when he obtained 

this Rule from me indicated that, if the 
petitioners be given an opportunity to exa- 
mine Janki Rasik and the irregularity 
about the recording of the evidence of the 
previous conviction at that stage be recti- 
fied he would not strongly press for the 
transfer of the case. That some irregula- 
rity was committed in this case has been 
conceded by the learned Government Pleader 
who could not do otherwise. The most impor- 
tant irregularity is that the’ learned Magis- 
trate examined a witness to prove the alleged 
previous conviction of Ishri Singh before 
his conviction. The learned Magistrate in 
his order of adjournment has asked this 
Court to give a clear finding whether the 
procedure adopted by him was wrong. He 
has also referred to the inconvenience 
which will be caused in case the provigion 
of s. 255-A of the Code be strictly complied 
with. I entirely agree with him that the 
procedure prescribed in the section is in- 
convenient, though not impossible to fol- 
low. I see no advantage of it in cases 
tried by a Magistrate under the proce- 
dure laid down for the trial of warrant 
cases. What however the section says is 
clear. It means that the Magistrate should 
first write out a judgment of convic- 
tion without passing sentence. Then, if 
the accused had denied previous convic- 
tion, he should proeced to take evidence to 
prove it. | 

This is the procedure in case an accused 
is tried by the Court of Session either 
with the aid of ussessors or by jury. Prior 
to the amendment of 1923 this procedure 
wes not prescribed for Magisterial trials, 
but the procedure has been deliberately laid 
down and has to be followed, though I 
agree with the learned Magistrate, as I 
have said, in holding that no advantage 
is to be gained by this procedure. There 
is good reason for keeping back the evi- 
dence of the previous conviction from 
the jury or assessors who are not trained 
Judges end are likely to be prejudic- 
ed if the evidence of previous convic- 
tion be given before the actual guilt of 
the accused has been established. But this 
danger does not exist in trials by Magistrates 
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alo: e. [t must, however, be borne in min 
that the Couris are not legislators, the, 
have to carry out loyally the direction © 
the legislature. They can on'y interpre 
it. We can only express our opinion 
about the reasonableness of a particula 
provision of law and point out the difficult; 
in administering it. But as long as th 
law remains as it is, it jis the duty of th: 
Court to obey it explicitly. In this parti 
cular case, however, I am sure the learne: 
Magistrate has not committed this irregu 
larity intentionally. Perhaps his atientior 
was not drawn tothe wording of the sec 
tion, otherwise he would not have examine 
the witness at this stage. 

Now the mischief hus been done, the 
question arises, what should now be dones 
The learned Government Pleader has sug 
gested that I should order the evidence t 
be expunged and to direct that the witness 
should be examined again after the con 
viction of the accused, if conviclion ther: 
be at all. This will be worse than use 
less. The evidence cannot be obliterate: 
from the mind of the Jearned Magistrate 
Even if I transfer the case to anothe. 
Magistrate, it is too much to expect tha 
the Magistrate to whom the case will be 
sent will not know that evidence of pre 
vious conviction was recorded. Transfer 
therefore, will be of no benefit to the 
accused. On the other head, I am abso 
lutely certain that the learned Magictrate 
has not been and could not have been ir 
any way prejudiced by the evidence of the 
previous conviction recorded, particularly 
when the alleged previous sentence was ¢ 
fine of Rs. 10 under s. 380, Indian Pena 
Code, said to have been passed 13 yesrs 
ago in 1923. If the accused Ishri Singl 
is the man who is referred to in the 
extract produced in this case the offence 
committed by him must have been of + 
very trifling nature or perhapsof a technica 
nature. Such an old conviction and the 
trifling fine cannot reasonably be usec 
even for the purpose of s. 75, Indiar 
Penal Code. Much less is it likely t 
influence the mind of the leerned Magis 
trate in order to convict the accused in 
the present case. However, the evidence 
has been irregularly recorded, and | thinl 
the best course will be to order itto be 
expunged and that the charge under s. 75 
Indian Penal Code, be cancelled altogether 
as it is of no practical value. 

The next ground on which the learnec 
Advocate for the petitioners asks me t 
transfer the case is that the learnec 
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Magistrate did not give him facility of 
calling his defence witnesses and ordered 
the accused to pay costs to the com- 
plainant. Here again I am sure the 
course which the learned Magistrate 
adopted wus not due to any bias in his 
mind and the accused themselves are to 
a large extent responsible for the situation 
which has arisen. They filed the list of 
witnesses late and the learned Magistrate 
was anxious to finish the case. I, how- 
ever, think that he ought to have been a 
little more indulgent. It is always desir- 
able that in his auxiety to dispose of a 
case the Magistrate should not act in a 
manner which may raise a fear in the 
mind of the accused that he has already 
made up his mind. It is true that the 
petitioners delayed in filing their list of 
defense witnesses, but the list was ac- 
cepted which included the name of Janki 
Rasik, and it is clear that the learned 
Magistrate did not consider that the wit- 
ness was being summoned in order to 
cause delay in the trial of the case. He 
ought, therefore, to have seen that the 
witness attended the Court. He ordered 
him to be summoned but gave dasti sum- 
mons to the accused. I am not sure 
whether the accused willingly accepted it 
or whether he had no option in the 
matter. Ordinarily it is the duty of the 
Court to summon defence wilnesses unless 
it finds that the accused is summoning 
them for the purpose of vexation or delay. 

I do not find anything in the order of 
the Magistrate to suggest that the accused 
wanted Janki Rasik for causing delay. 
When the witness did not appear on 
April 14, the learned Magistrate again 
directed asummons to be issued dasti at 
the risk of the accused and ordered Rs. 10 
to be paid to the complainant. It would 
have been much better if the learned 
Magistrate had secured the attendance of 
Janki Rasik without saddling the accused 
with costs. I do not think the accused 
were very much responsible for his non- 
appearance. No doubt the Criminal Courts 
are empowered to order an accused, if he 
asks for adjournment, to pay costs to the 
complainant, but this power should not 
be exercised in such a manner as to place 
obstacle in the way of the accused pro- 
perly defending himself. However, this 
was the exercise of judicial discretion of 
the learned Magistrate and does not show 
any bias. I am satisied that he will try 
the case without the least prejudice in his 
mind. 
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Now then the case was taken up on 
April 20, 1936, the witness Janki Rasik 
was not present, but the accused expressed 
a desire that they did not want to examine 
any more witness: I am not quite sure 
whether the accused in fact did not want 
The summons was 
issued dasti and at the risk of the accused. 
It would have been futile on their part to 
ask for further time. I think facilities 
should be given to the accused to examine 
him. 
Criminal Miscellaneous Case No. 19 of 1936 

his is a case connected with the case 

under s. 379, Indian Penal Code, and an 
application for its transfer was filed because 
of the orders passed in that case. There 
has been no irregularity in it excep} per- 
haps the fact that the accused were called 
upon to submit their list of defence wit- 
nesses before the cross-examination of all 
the prosecution witnesses was finished. 
Strictly speaking, the accused cannot be 
called upon to enter into his defence until 
all the prosecution witnesses haye been 
exhausted, and till then under the law the 
Magistrate cinnot ask the accused to file 
the list of his defence witnesses. Much 
grievance cannot, however, be made of it. 
I, however, understood from Mr. Baldeva 
Sahay, when he obtained the Rule from 
me, that his clients wanted to examine 
Janki Rasik in this case also. I think this 
should be allowed. But before I pass 
orders Lhive io mak one or two observa- 
tions. The learned Magistrate has invited 
this Court to express its opinion whether 
an application for adjournment under 
s. 526 is entertainable after the defence 
witnesses have been examined but before 
the close of the argument. I do not think 
I am called upon to decide this point in 
this case as it does not arise; any expres- 
sion of my opinion will be purely obiter 
dictum. It may, however, be said with 
some justification that if the defence argu- 
ment has not concluded, the defence case 
has not been closed. I am not prepared 
to say that there cannot be a case in 
which the accused cannot justly say that 
the Court became prejudiced during the 
hearing of the argument. 

There is one matter more, and it is this. 
I find from the order-sheet of the learned 
Magistrate, dated May 21, 1936, that he 
was iaformed that this Court had ad- 
mitted the application for transfer but did 
not stay the case as the affidavit did not 
show that any stay order was passed. Now, 
when this Oourt admits an application for 
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transfer, invariably there is an order of 
stay of proceedings. Even if the order is 
not expressly made it is implied, because 
it will be meaningless toissue a Rule and 
send for the record and then allow the 
proceedings in the Jower Court to continue. 
The result is that the applications for 
transfer are rejected The charge under 
s. 75, Indian Penal Code, and the evi- 
dence recorded in support of it will be 
expunged from the record. The trial of 
the two cases shall proceed from the stage 
to which they have reached. The accused, 
if they ask for a process to compel the 
attendance of Janki Rasik, either in one 
case or in both the cases such process will 
be issued by the Court and steps will be 
taken to compel his attendance if the 
accused so desires. And, after the hearing 
of the defence witnesses and the arguments 
of parties, the learned Magistrate will dis- 
pose of the case acecrding to law. 
xN. Application rejected. 


PRIVY COUNCIL 
Appeal from the Patna High Court 
February 26, 1937 
Lorp TIIANKERTON, SIR SHADI LAL AND 
Sir Grorcs RANKIN 
Syed ALT ZAMIN— APPELLANT 
versus 
Syed AKBAR ALI KHAN alias 
Syed CHHOTEY NAW AB, SINCE 


DECEASED, AND OTHERS —RESPONDENTS 

Muhammadan Law—Wakf—Shia Low—Essentials 
for validity of wakf- Delivery of possession— 
Necessity of—Settlor appointing himself as mutawalli 
—Failure to comply with requirement that settlor 
must divest himself of propriety rights—Whether 
invalidates deed—Want of mutation—Setilor's in- 
tromissions with income—Hffect—~Held, on evidence 
that deed was valid. 

Under Shia Law actual delivery of possession by 
or by direction of the wakif is a condition precedent 
to the wakf having validity and effect, Baker Ali 
Khanv. Anjuman Ara Begam (1), Aga Ali Khan v. 
Altaf Hasan Khan (2) and Abadi Begam v. Kaniz 
Zainab (3), followed. [p. 886, col. 2.] 

An appropriator can appoint himself as “the 
mutawallt of a wakf, and in such a case change 
in the character ofthe possession amounts to trans- 
fer of the possession which would be required when 
the mutawall¢ appointed by the wakif is a person 
other than the wakif himself. Baker Ali Khan v. 
Anjuman Ara Begam(1) and Aga Ali Khan v. Altaf 
Angon Khan (2), relied on. [p. 886, col. 2; p. 887, col, 


J 

A wakf deed contained a clauseas follows: 
“During my lifetime, the tauliat of the entire 
wakf properties, noted in schedules Nos. 1 & 2, shall 
have concern with me personally. During my life- 
time, Ishall keep the entire wakf properties in my 
possession and under my management as mutawalli 
and carry out the tauliat work, During my life- 
time, no one shall have absolutely any power to 
interfere with and raise an objection regarding the 
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vight of tauliat or the management of the proper: 
ties 1, the mutawatl. too, shall spend (money) ip 
whatever manner [ would like : f 

Held, the powers given tu the seublor under this 
clause are not more than the powers of a mutawalli 
to be exercised free frum contiol by acommittee 
of management or other such body and there is 
nothing contrary toShia Law inthe teims of the 
deed and the wakf cannut be held to be in 
vulid by reason of any failure to comply with the 
yequirement that the settlor must divest himsell of 
his proprietary right; [p. 807, col. 1.) 

Held, also, on evidence that the settlor had done 
what was necessary to change the character of his 
possession, to give pcssession to the mutawaliis 
and to discontinue his own possession as propliebor, 
and that mutation of names is not the only method 
by, which possession can be given or altered: |p. 888, 
col, 1. 

tees, further, that in the present case the number 
and value of the properties as to which this most 
formal act of transfer of possession Was Carried out 
and the opening of a separate account in the name 
ofthe wakf are sufhcient evidence that the proper- 
ties comprised inthe deed had been put mto the 
possession of the mutawallis especially as there is no 
basis fora suggestion or suspicion that ihe sertlor 
had a particular mutive or desire to withhold any 
special item of the property. Abadi Begam v. Kaniz 
arnab (3) and Mohammad Abdul Ganev Fakhr 
Jahah Begam (1), 16ferred to. [p. 88s, cols. 1 & 2] 

The settlor’s itrumissions with the income of the 
pioperties ure part of the evidence upon which asa 
whole must be answered the question whether the 
Character of his possession of the properties had 
been changed. Lp. 589, col. 1.) 

Where is appeared that the settlor was a Muslim 
of position who had for a long time contemplated 
founding a wakf and who was childless and be had 
gıven the utmost publicity to his wakjfnama, taking 
pains tohave it witnessed bya large number vl 
persons both Hindus und Muslims and though he may 
not have ielt secure from uli trouble with creuitors but 
his finances were in no such state as to impel him 
to make a wakf to deteat or delay creditors, it 15 
not reasonable to suppose that for this purpose he 
contemplated becoming mutuwall, and then omitting 
altogether to car:y oub the terms of hig own deed 
and that the clicumstance that he did nob proceew 
to obtain mutation us it it were a Matter ot urgency 
but left this lengthy and troublesome business to be 
carried out later would not in any Wey be sur. 
prising. |p. 8c¥, col, z.j . 

Sir H.Cunisjfe, K. C., Messrs. S. H. A. A. 
Majid and Clurk, tor the Appellant. 

messis. Ja JeGruyther, K.C., and W, 
Wallach, for tue Respondents. 

Sir George rankin- -The sole question 
In wis appeal 15 wuether a waksnama,, 
dated Muay zo, 1917, is valid and operative 
according to Sua Laws ‘Tue settlor was 
the late Nawab Haji Syed Nawab Mend) 
Husain Khan, communly known as Badsnah 


Nawab. ‘the suit was prought on Jan- 
nary 9, 1920, in the Court ot the Sub- 


ordinate Judge at Paina ey the respondent, 
Syed Akbar Ali Khan alias Syed Cunotey 
Nawab, one of tue two surviving brothers 
of the settlor. ‘Ine main thougn not the 
sole purpose of the suit was to obtain a 
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declaration that the deed of May 25, 
1917,.was invalid, and did not in liw 
operate as a dedication of the properties 
comprised therein, and that, notwithstand- 
ing the deed, the plaintiff was entitled to 
possession of a third share of the properties 
by inheritance froin his brother the settlor, 
wno had died on March, 19, 1919. The 
appellant before their Lordships is Syed 
Ali Zamin who was the first defendant 
in the suil; by the terms of the deed he 
was appointed to be sole mutawalli on the 
death of the settlor. The other causes of 
action, and the other defendants need not 
mow be detailed. The Subordinate Judge 
on July 3i, 1922, decreed the suit declaring 
the deed to be inoperative and the pro- 
perties therein mentioned to be part and 
parcel of the estate which Badshah Nawab 
left at his death. On appeal this decree 
was, in certain respecis, modified by the 
decree of the High Court, Patna, dated 
January 16, 1928. But on the main ques- 
tion, namely the invalidity of the deed, 
the learned Judges of the High Court, 
Dawson Miller, C. J. and Adami, J. concur- 
red in the conclusion reached by the Sub- 
dinate Judge though not in all his 
weasons. 

In 1917 Badshah Nawab was about 
30 years of age; he had a wife living 
the second defendant in this suit), but 
he had no sons or daughters. His family 
nad for long enjoyed the advantages of 
wealth and position, and his father had 
sreated a verbal wakf of three villages 
n Patna yielding an income of between 
as. 2,000 and Rs. 3,000 of which Badshah 
Nawab, after his father's death, was the 
wutwalli. This had provided for certain 
‘eligious ceremonies in a mosque and 
mambara and Badshth Nawab had before 
4917 been in the habit of adding money 
of his own tothe income of his father’s 
radowmeat for conducting the ceremonies. 
Jince 1911 Badshah Nawab had suffered 
‘rom paralysis, his second attack (in 1914) 
waving impaired his ah 
yusiness of any difficulty: the third and 
ast attack was in December, 19:8, two or 
hree months before his death. In 1915 
ae found it necessary to sell property in 
xder to meet his debts. A banking busi- 
1ess in which he was a partner had failed, 
nvolving him in heavy liabitity. With 
she help of the appellant, Ali Zamin, whom 
ae called in ġo help him in managing 
nis affairs, by borrowing money on mort- 
zage and by the sile of properties he had 
lealt with the position and at the date of 
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his death though he owed about Rs. 74,000, 
he was not insolvent even if the dedicated 
properties be disregarded. 

The wakfnama now in dispute is an 
elaborate document and the schedules 
thereof spec‘fy a large number of prop- 
erties, movable and immovable, with full 
details of the latter. The description of 
the objects upon which the settlor’s bounty 
is to be expended and of the sums of 
money to be appropriated to each, is care- 
ful and lengthy. The net income from the 
dedicated properties is stated in the deed 
to be just under Rs. 20,000 per annum; 
according to the High Court the properties 
comprised in the deed are, substantially 
speaking, the whole of the unincumbered 
property which the settlor at that time pos- 
sessed. The learned Chief Justice has given 
a short description of the nature and effect 
of the deed as follows:— 

“The properties dedicated by the settlor are 
situated in the districts of Shahabad, Patna, 
Monghyr nnd Purnea and included his two houses 
known as Badshah Manzil and Badshah Mahal 
together wit hthe effects and jewellery therein 
which were valuable. The former was to be the 
residence of the mutawalli and the latter the residence 
of his wife who was also to receive during her lifetime 
Rs. 3,600 per annum out of the income of the endow- 
ed properties. The mutawalli was to receive Rs. 3,000 
per annum and two other annuitants Rs. 1,200 and 
Rs. 360, respectively. The municipal taxes and 
repairs of the houses are estimated at Rs, 1,872 and 
the auditors’ feeat Rs. 312. Rupees 2,248 wera to 
be spent in celebrating religious ceremonies (inajlises 
and mahafils), Rs. 624 were to be spent on an 
orphanage, Rs. 468 on the burial of the dead, Rs. 312 
in connection with a mausoleum, Rs. 104 for 
breakfasts in Ramzan and Rs 728 on the upkeep 
of horses and camels for religious processions, 
Abont Rs. 1,600 were to be spent on leaders of the 
prayers and servants of the mosque and imambara 
and the balance about one-seventh of the whole, 
was to go to reserve fund, to be dealt with as 
provided in the deed in buying further property. 
The settlor was to be the first mutawalli and was to be 
succeeded on his death by Ali Zamin. A managing 
committee was to be appointed tc come into existence 
alter his death with certain powers of control and 
the right of appointing and dismissing future 
mutwallis, The wife's annuity after her death was 
to be spent on the maintenance and education of 
orphans and widows and any large accumulations in 
the reserve fund were to go ia acquiring immovable 
properties to be treated as part of the wakf." 


Tae appellant Ali Zamin was, duriag the 
settlor's life, to be co-mutawalli with him, but 
only nominally as the right of manage- 
ment was tobe in the settlor. Clauses l, 
7 and 8 of the regulations laid dawn by 
the settlor fur the manigemens of the wakf 
are as follows — 

“1, During my lifetime, the tauliat of the entire 
wakf prop2rties, noted in schedules Nos. 1 and 2, 
shall hive concern with me personally, During my 
lifetime, I shall keep the entire wakf properties in 
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my possession and under my management as 
mutawalli and carry out the tauliat work. During 
my lifetime, no one shall have absolutely any power 
tointerfere with and raise an objection regarding 
the right of tauliat or the management of the 
properties. I, the mutawalli, too, shall spend (money) 
in whatever manner I would like. 

“7, In order to bring this wakfnama into force it 
will be incumbent upon me to get my name removed 
as a proprietor and to get it registered in the 
Government office asa mutwalli of the wakf pro- 
perties specified in schedule No. 1. Similarly the 
future mutwallis also shall do thesame, 

“8. Should any mutawalli, besides myself, give up 
the Isna— Ashari sects of the Shia school or prove 
dishonest, the committee shall have power to remove 
him and to select another mutawalli, according to the 
terme of this wakfnama.” 


The first respondent by his plaint did 
not sue as a creditor of the settlor making 
a case that the wakfnama was a transfer 
executed with the intention, to defeat and 
delay creditors and thus voidable under 
8. 03 of the Transfer of Property Actor 
the well-known principles therein embodied. 
In fact no creditor appears at any time 
to have sought to impeach the deed. 
Tue plaint attacked the deed upon a number 
of grounds: that the settlor was not of 
sound disposing mind; that he executed 
ithe deed under undue influence by the 
appellant Ali Zamin who- desired the office 
of mutawalli; that no valid wakf could 
be made of movables, and thatthe dedi- 
cation was illusory in the sense that 
the settlor intended to use the income of 
the properties as he pleased and to con- 
tinue throughout his life to spend the 
income as he had done inthe past. Most 
of these contentions were accepted by the 
Subordinate Judge, who held, in particu- 
lar, that the wakf was illusory, never having 
been intended to operate, that it was 
executed under undue influence and was 
a cloak to secure benefils for the appellant 
and the settlors widow. The High Court 
disagreed with the Subordinate Judge 
upon tLe question of undue influence and 
before them tLe case that the settlor was 
not of sound disposing mind was abandon- 
ed. They disagreed also with the conten- 
tion that by the deed in the clauses which 
have been already qucted, the settlor was 
given power todo whatever he liked with 
the dedicated property, so that he really 
retained, during his life time, his origi- 
nal proprietary interest. They held, as 
their Lordships think rightly, that on a 
true constructicn of these clauses the powers 
given to the .settlor are the powers of a 
mutawalli and nothing more. But the 
High Cowt held the deed to be invalid 
by reason that the manner jn which 
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Badshah Nawab in fact dealt with th 
property after the dedication was proc 
that he never had any real intention c 
completely divesting himself of the prc 
prielary rights during his life time. D 
the view of the High Court the seitlo 
continued to retain possession as proprieto- 
and to apprcpriate the bulk of the ne 
profits tohis own use; they held, accord 
ingly, that the dedication did act compl: 
with the requirements of the Shia Law. 

In Baillie’s Digest of Muhammadan Law 
1869, fart I, p. 218, the Shia Law a 
laid down in the Suraya (Shuraya-ul 
Islam) “the most authoritative work o 
that school” (per Sir Arthur Wilson i 
Baker Ali Khan v. Anjuman Ara Begar 
(1), is given as follows: — 

“Conditions that relate tothe wakf itself whicN 
are four in number. First it must be perpetual 
second absolute and unconditional; third possessior 
must be given of the mowkoof or thing appropriated 
and fourth it must be entirely taken out of the wakt 
or appropriator himself.” 

In Aga Ali Khanv. Altaf Hasan Khar 
(2) and in Abadi Begum v. Kaniz Zainal 
(3), this has been quoted and applied. Ir 
the former case the third of! these condition: 
was expounded by Mahmood, J., (p. 4094, 
as flowing from the fact that the Shir 
Law recognises wakf, not as an unila 
teral disposition of property as does the 
Sunni Law, but as partaking of the 
character of a contract, at least in so fax 
as to involve acceptance as well as offer 
The most immediate application of this prin- 
ciple is the necessity of delivery of actua. 
possession by the wakif himself of the 
appropriated property i> the mutawall: 
or the person appointed as superintendent 
of the wakf property (p. 457*). In othe 
words the wakf does not become perfec 
or obligatory by a mere declaration o: 
the settlor. Mahmood, J. cited ample 
authority for these propositions and thei» 
Lordships are clearly of opinion thas 
under Shia Law actual delivery of pos: 
session by or by direction of the waleh 
is a condition precedent to the wak; 
having validiiy’and effect. But the same 
judgment contains high authority from the 
texis for the proposition that “an appro 
priater culd appoint himself asthe muta 


ualli of a wakf, end that in such : 

(1) 30 IA 94; 25 A 236; 5 Bom. LR 410;70 W 2 
465; 8 Sar. 397 (P C). 

(2) 14 A 429; A W N 1892, 187. 

(3) 54 1A 33 at p.37; 99 Ind Cas. 669; AIF 
1927 P G2: (1997) M W N 12:25 A LJ51; 38M I 
T3340 WN 158; 8PL T 107; 81 C W N 365; 5: 
ML J 430;29 Bom. L R 763; 25 L W 710; 6 Pat 
259; 45 OL J 408 (P 0), 
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case change inthe character of the pos- 
Session amounts to transfer of the 


possession which would be required when 
the mutawalli appointed by the wakif is 
a peram other than the wakif himself” 
(p. 478*). A case is instanced as being one 
“in which the wakif Ali had appointed 
himself as mutawalli of the wakf add ad- 
ministered it ‘as such thus fnlfilling the 
requisite change inthe character of pos- 
session which takes the place of actual 
transfer of possession when the wakif ap- 
points another person as mutawalh.” No 
doubt is cast upon any of these propo- 
sitions by the judgment of the Boards in 
Baker Ali Khan's cass (supra) though on 
the question of the validity under Shia 
Law of a wakf mide by will the decision 
was reversed. 

Their Lordships, therefore, in applying 
the Shia Law to the present case have two 
questions to consider, both of which have 
contested atthe hearing. The first is whe- 
ther Badshah Nawab completely divested 
himself of allinterest in the property which 
he dedicated. This, in their Lordships’ 
judgment, isa question of construction of 
the terms of the wakfnama, as may in- 
deed be seen from the illustraticns given 
in the Suraya, as expluining the fourth 
condition, e.g. the case of a person mak- 
ing a settlement on himself, or making a 
settlement on another with a condition to 
pay the settlor's debts or expenses. The 
matter was so regarded in Abadi's case 
(supra), the question being deemed to arise 
on the face of the documents themselves. 
Agreeing as their Lordships do with the 
High Court that the powers given to the 
settlor by the wide language of the first 
clause, already quoted from the deed, are 
not more than the powers of amutawalli 
to be exercised free from control by a com- 
mittee of management of other such body, 
they are of opinion that there is nothing 
contrary to Shia Law inthe terms of the 
deed and that the wakf cannot be held to 
be invalid by reason of any failure to 
comply withthe requirement that the set- 
tlor must divest himself of his proprietary 
right. 

The next question for consideration is 
whether or not the settlor gave possession 
of the thing «appropriated. As the settlor 
was to be himself the fist mutwalli, this 
requirement will be satisfied, as has been 
already suown, if it be held proved that 
the settlor changed the character of his. 
possession, continuing to hold the property 

*Page of 1d B.—|[Ed.] 
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not as malik of the property but as muta- 
walli of the wakf. The evidence in their 
Lordships’ view establishes that this con- 
dition also was fulfilled. By the deed itself 
(cl 7 above quoted) the settlor had indicated 
that by mutation of names (kharij) in Re- 
gister D kept under the Land Registration 
Act of 1876 he would fulfil this requirement 
which was present to his mind: and though 
the steps taken by him or on his behalf 
may be critcised as dilatory, the fact is that 
in the course of 1918 Badshah Nawab and 
Ali Zamin were registered as holding the 
great bulk of the zemindary properties as 
mutwallis under the wakfnama of May 25, 
1917. The exact dites of the various ap- 
plications, and in many cases of the new 
entries on the Register, are not shown by 
the certified extracts on the record in this 
suit, but it is sufficiently clear that bet- 
ween April and August, 1918, if not from 
an earlier date, the settlor by his agents 
was engaged in effecting mutation in Patna, 
Shahabad and Monghyr Districts. Certain 
properiies in the District of Purnea (includ- 
ing Dinajpur) had been included at the 
end of the scheduled list of dedicated pro- 
perties in the wakfnama, They had been 
lumped togetherin a summary manner for 
purposes of description and the name 
Taluga Surjapur with the names that fol- 
lowed it gave an ambiguous indication of 
the property intended to pass under the 
deed. The learned Chief Justice has care- 
fully explained the difficulty and in their 
Lordships’ view has rightly held that 
the property referred to included the whole 
of the settlor’s interest in the pargana 
of that name and not merely his interest 
in twenty-nine villages. That the settlor 
was advised to have this ambiguity cleared 
up before seeking mutation in respect of 
the Purnea properties is in their Lordships’ 
view established, and in fact he executed 
asupplemnntal deed on February 19, 1919, 
very shortly before his death, to effect this 
purp.se. It contains full particulars of the 
patni tenures wnich hid b.en originally 
intended but imperfectly detailed as well 
as a correction of the tauzi number of 
Mauza Khajura in Manghyr. While it is 
true that suits for rent were in general 
brought in the name of Badshah Nawab 
as before, rent receipts given to tenants 


‘on the same printed forms as were before 


in use, and challans for payment of re- 
venue, ele., made out as before, it is true 
on the other hand that on November 4, 
1917, (“on the tauzi day Kartik 5, 1325, 


Fasli”) an account was begun in the name 


838 


of the wakf Leaded “annual jama karach 
in respect of the mahals recently given in 
wakf...by Badshah Nawab and Ali Zamin 
mutwallis” and into this account were 
brought the receip's from the wakf pro- 
perties including properties as to which 
there had been no mutation of names whe- 
ther in Register D or (for patnis) in the 
zomindar's sherisia. Certain comments on 
this account will be considered later in 
this judgment. Some of the dedicated 
property was situated in the area ofa 
municipality and in the strict sense no 
system of mutation applied to it though it 
was possible to getan entry made in the 
books kept by the Municipality for pur- 
poses of tax, etc. In a partition suit 
brought in September, 1918, against Bad- 
shah Nawab and Ali Zamin as mutawallis 
in respect of a property in Patna Muni 
cipality called Nawab Chak it was alleged 
by the plaint that they were so recorded, 
put their Lorkships will take it that for 
Municipal property no such steps were 
laken. It is on the other hand proved that 
in November, 1917, a receipt given to 
Mohammad Aqil for Rs. 5,100 being his cal- 
lection of rents in Surjapur was given in 
the names ofthe mutawallis. Without en- 
tering further into detail their Lordships 
think that the broad effect of the evidence 
is that the settlor had done what was 
necessary to change the character of bis 
possession, 10 give possession 10 the mut- 
wallis and to discontinue his own pos- 
session as proprietor. In their Lordships’ 
opinion mutation of names is not for the 
present purpese_ the only method by which 
possession can be given or altered. The 
observations made by Sir John Edge de- 
livering the judgment of the Board in 
Mohammad Abdul Gani v, Fakhr Jahan 
Begam (4), are clearly against any such 
rule and the decision in Abadi Begum v. 
Kaniz Zanab (supra) does not conflict with 
them, though in that case the importance of 
mutaticn and the significance of its absence 
were emphasised. In the present case the 
number and value of the properties as to 
which this most formal act of transfer of 
possession was carried out and the opening 
of a separate account in the name of the 
wakf are sufficient evidence that the prop- 
ties comprised in the deed had been put 
into the pcssession of the mutawallis 
especially as there is no basis for a 


A195 at p. 209; 68 Ind. Cas. 254; 250 C 
g5: 31M LT 2; 44 A301; 90 L J 369,43 MLJ 
453; 24 Bom. L R 1268; 27 CWN53; AIR 1922 
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suggestion or suspicion that the settlor had 
a particular motive or desite bo withhold 
any special item of the property. It would 
be to mistake the character and scope of 
the third condibion in the passage above 
quoted from the Suraya, and to mistnterpret 
it, to hold that the wakf was had because 
one or two properties had not been recorded 
formally in the new rames or because 
the utmost technicality bad not been 
observed in granting rent receipts or 
framing plaints in rent suits. 

‘The real basis of the decision of the 


- High Court is to be found in the fact that 


an examination of the w2kfnama kharach 
discloses that, while keeping an account 
of the wakf receipts and af the monies 
taken by himself or spent on his behalf, 
the set'lor was nevertheless using the 
income much as he might have done before 
the date of the deed. One striking 
instance may be mentioned, viz., that of 
Rs. 5,100 received from Mohammad Adil 
as rents collected by him from Surjapur. 
He hed been given a receipt therefor in 
the names of the mutawallis and ihe money 
was credited to the wakf account (Novem- 
ber 19, 1917), but the account shows that 
it had been handed out at once to the 
settlor who had spent it at or in connec- 
tion with the Sonepur fair. The account 
does not show that all such moenies had 
been refunded: something had been re- 
funded but very little. It dces not show 
that the settlor’s wife er that he himself 
as mutawalli was being paid the salary 
provided by the wakfnama. It shows ex- 
penditure on religious ceremonies but of 
this part, not covered by the settlox’s 
father’s wakf, was of a kind which the 
settlor wes quite probably meeting out of 
hiscwn monies prior to May, 1917. _Examin- 
ing this unaudited, incomplete and badly 
kept account for the twenty-two months 
which separated the wakfnama from the 
settlor's death, the High Gourt made out the 
result as follows: - 


“The total income for the full period is Rs. 38,392. 
This is accounted fur as follows :— 

Rs. a p. 
Government revenue and cesses... aaa 9,358 0 0 
Law expenses and other miscellaneous 

charges Sês x ste ... 3,809 0 0 
Municipal taxes... saa 11120 0 
Spent on the objects of the wakf deed... 6,934 0 0 
Taken by Badshah Nawab for his per- 

sonal use (including Rs. 6,868 shown 

in the seahas from May 29, 1917, 





to November 3, 1917) ... 17,000 0 0 
Balance in hand on March 19, 1919 790 0 
Total ass awa awa e 383920 
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“These figures do not take account of a sum of 
Rs. 1,780 repaid to the wakf account from the tahvil 
of Badshah Nawab five days after his death, Why 
this amount was repaid, or by whose authority, has 
not been explained. In the total of Rs, 17,000 stated 
above to have been taken by Badshah Nawab for 
his personal use are included Rs. 1,519 repayment of 
a loan due from him to mahajans under a hand- 
note, Rs. 50 per month paid to Ali Zamin amounting 
in allto Rs. 750 representing an allowance which 
Badshah Nawab had been in the habit of making 
him before the deed was executed, Rs. 133 sub- 
scription to a hospital, Rs 173 for inoome-tax 
and various small loans to different people, but the 
bulk of the amount including the sum of Rs 5,100 
taken for his expenses at Sonepore is unaccounted 
for. It appears that Bibi Zainia was paid at the 
rate of Rs. 150 per month instead of Rs. 300 as 
provided in the deed and, as far as the accounts 
show, the other two annuitants were not paid 
anything. It may be presumed in the absence of 
the personal accounts that Bibi Zainia had some 
sort of allowance from her husband before the deed 
was executed. Although the sum of Rs. 6,934 was 
spent on the declared objects of the trust during 
the period covered by the accounts, it is admitted 
that Badshah Nawab had previously been performing 
the same kind of religious ceremonies a3 mutawallt 
of his father’s endowment and had supplemented 
the income thereof from his own resources, and it 
seems probable that after the new wakf deed was 
executed, his expenditure in this respect did not 
appreciably increass, The accounts of the old wakf 
are not before us and there is no means of showing 
how the income derived therefrom was expended 
after May, 1917. It would appear, therefore, that 
the settlor to all intents and purposes continued 
to treat the income of the endowed properties as 
at his own disposal and spent the money as the 
deed says ‘in whatever manner I would like’ but 
whereas under the deed, as I interpret it, his choice 
of the mode of expenditure would be confined to 
the objects of the trust, in fact he spent the bulk 
of the available assets after payment of revenue 
and taxes upon his own personal needs. I am 
constrained to hold, agreeing with the learned 
Subordinate Judge, upon this part of the case, 
that there was never such complete divestment of 
interest or transfer of possession asthe Shia Law 
requires.” 


To this conclusion it is doubtless no 
sulficient answer to say that if the seltlor 
committed breaches of trust, the trust is 
not thereby rendered invaliid, and the 
settlor can be called upon to account. The 
setilor’s intromissions with the indome of 
the properties ure part of the evidence 
upon which asawhole must be answered 
the question whether the character of his 
possession of the properties had been 
changed. Had the other evidence been 
less decisive this evidence, might have had 
great importance upon the question of 
transfer of possession. Moreover by the 
contention that the wakfnama was “illusory”, 
is meant, it would seem, that while the settlor 
intended it to tuke effect after his death, 
intended to transfer the possession to the 
mutawallis in 1918, and to come under the 


ALI ZAMIN V. AKBAR ALI KHAN (P.O) 


889 


obligations of a mutawalli in his lifetime, 
yet he never intended in fact to expend 
the wakf income during his life upon 
wakf purposes but fully intended through- 
out to commit unlimited breaches of trust. 
This, of course, is an extreme interpreta- 
tian to put upon the conduct of a settlor 
but it seems to be required for the con- 
tention that he “never had any real inten- 
tion of divesting himself of the proprietary 
rgbt during his lifetime’. A con- 
sideration of the wakf account and of the 
settlor’s conduct and circumstances does 
not, however, lead their Lordships to think 
that there is anything more exceptional 
or extraordinary in the present case than 
can be accounted for by attributing to the 
settlor loose ideas as to the duty of a 
mutawalli and laxity of practice at the 
stage which followed upon the execution 
of the wakf/nama. The settlor was a Muslim 
of position who had for a long time 


contemplated founding a wakf and 
who was childless. He had given 
the utmost publicity to his wakf- 
nama, taking pains to have jt 


witnessed by a large number cf persons both 
Hindus and Muslims. He may not have 
felt secure from all trouble with creditors 
but his finances were in no such state as 
to impel him to make a wakf to defeat or 
delay creditors. Still less reasonable is it 
to suppose that for this purpose he con- 
templated becoming mutawalli and then 
omitting altogether to carryout the terms 
of his own deed. The circumstance that 
he did not proceed to obtain mutation ag 
if it were a matter of urgency but left 
this lengthy and troublesome business to be 
carried out in 1918is not in any way sur- 
prising. He was in bad health and in no 
condition to exercise much driving power 
over his agents in the different Districts. 
Tne purposes of his wakf included a good 
deal that he had been in the habit of carry- 
ing out in previous years but this does not 
entitle a Court of Law to find that his ex- 
penditure thereon after May 1917, was not 
expenditure made under the wakfnama or 
that he never acted upon the wakfnama. 
For the appellant before their Lordships 
it has been pointed out that against the 
Rs. 17 000 taken by thesettlor from the wakf 
income a number of items may be credited 
to him. He was, or may at least have 
thought that he was entitledto Rs. 5,500 
for his own remuneration and his wife to 
Rs. 6,600 for the same period He had 
spent Rs. 2,015 for stamp duty on the wakf- 
nama and Rs. 152 for expenses of registra- 
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tion. Part of the Rs. 17,000; moreover, con- 
sists of rents apportionable to a period 
prior tothe deed. It is not in strictness 
true thatof the expenditure upon the reli- 
gious objects none can be attributed un- 
equivocably to the provisions of the deed 
as distinct from his previous practice. In 
these circumstances the wakfnama passes 
the tests (1) that the settlor retained no 
interest to himself upon atrae construc- 
tion of the deed, and (2) that he had before 
bis death transferred the possession from 
himself as malik to himself and Ali Zamin 
as mulawallis, their Lordships think that 
the wakf is valid at Shia Law. They ex- 
press no opinion as to the supplemental 
deed of June 22, 1917, but as tothe Wauza 
Kalimabad which is notcomprised in the 
wakjfnama of May 25, 1917, the movables 
numbered 6,7 and 11 and tHe Hupmobile 
car numbered 8 in Sen. IV to the plaint, 
they think the decision of the Subordinate 
Judge should stand, 


Ths plaintiff is not, upon the view taken 
by their Lordships, entitled to any sub- 
stantial relief in the suit, the contention 
that it is not lawful t make wakf of move- 
ables having been abandoned by his learn- 
ed Counsel and his claim for possession 
having extended only to properties now 
held to have been dedicated by the deed of 
May 25, 1917. 


In their Lordships’ opinion this appeal 
should be allowed andthe decrees of the 
Courts, in India set aside save as regards 
the deslaration made by the Subordinate 
Judge that the movables numbered 6, 7 
and llin Sch. IV of the plaint belong to 
the plaintiff and the declaration made 
by the High Court that the house No. 68, 
Dharamtala Street, Calcutta, belongs to 
defendant No. 2. There should be a further 
declaration that Mauza Kalimabad and the 
Hupmobile car (item No. 8 of Sch. IV to the 
plaint) are part of the assets belonging to 
Badshah Nawab at his death. Subject 
thereto the suit should be dismissed as 
against defendant No. 2 with costs of both 
Courts in India and as against the appel- 
lant with five-sixths of the costs of each 
Court in India and with the costs of this 
appeal. An application by the appellant 
to the Board to admit new evidence on this 
appeal must be dismissed with cosis to the 
first respondent. The appellant to haveleave 
to reimburse himself out of the wakf estate 
for any costs not recovered from the plaint- 
if. Their Lordships will humbly advise 
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His Majesty accordingly. 

N. Order accordingly. 

Solicitors for the Appellants :—Messrs. 
Douglas Grant & Dold. 

Solicitors for the Respondents :— Messrs. 
Hy. 8S. L, Polak & Co. 


PATNA HIGH CCURT 
Civil Appeal No. 325 of 1933 
September 7, 1936 
MOHAMMAD Noor AND Manan, Jd. 

PHEKU MJAN—PLAINTIFH-— 

APPELLANT 
versus 
SYED ALI AND OTHERS—DEFENDANTS— 

RESPONDENTS 

Mortgage—Usufructuary mortgage — Mortgagor's 
right of sale—Nature of—Sale to mortgagee—Deli- 
very of possesston—Mortgagor renouncing rights and 
getting mortgagee’s name recorded in Record of 
Rights—Whether constitutes sufficient compliance 
with s. 54, Transfer of Property Act (IV of 1882), 

The right of a mortgagor in the property which 
he has givenin usufructuary mortgage is a legal 
right in a tangible immovable property. Sohan Lal 
v. Mohan Lal (2) and Sheikh Dawood Saheb v. 
Moideen Batcha Saheb (3), followed. 

A delivery of possession when the property is in 
possession of the vendee can be made by the vendor 
making adeclaration that henceforward whatever 
right he had has been transferred to the vendee, 
Consequently, when property in possession of the 
usufructuary mortgagee is sold to him by the morte 
gagor who renounces his rights and gets the name 
of the mortgagee recorded in the Record of Rights 
there is sufficient compliance with the provisions of 
8, 54, Transfer of Property Act. Sheikh Dawood Saheb 
v. Moideen Batcha Saheb (3), Santokhi Misser v. 
Siro Jha (4) and Kula Chandra Ghose v. Jogendra 
Chandra Ghose (5), relied on. 


C. A. from appellate decree of the Ad- 
ditional Sub-Judge, Dharbhanga, dated 
December 14, 1932. 

Mr. Janak Kishore, for the Appellant. 

Mr. S. K. Mitter, for the Respondents. 

Mohammad Noor, J.—This appeal arises . 
out of asuit to redeem two usufructuary 
mortgages, one dated September 29, 1893, 
for | bigha 1U kathas 16 dhurs for Rs. 30 
and another dated December 6, 1897, for 10 
kathas 15 dhurs for Rs. 15. The mortgage 
was created by the plaintiff's father Nabi 
Mian in favour of the ancestor of the de- 
fendants. The suit was resisted on the 
ground that in 1898 Nabi Mian, during the 
course of the settlement operations, the 
record of which was finally published on 
May 25, 1899, orally sold his rights in the 
lands for Rs. 90 and got the names of the 
defendants recorded as full owners thereof 
in the record. The learned Munsif decreed 
redempticn, but on appeal the learned Sub- 
ordinate Judge has dismissed the suit hold- 
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ing that the case of the defendants about 
the oral sale was true. The plaintiff has 
preferred this second appeal. Three points 
have been urged before us: (1) that after 
the two usufructuary mortgages the right 
which was left in Nabi Mian, the mort- 
gagor, (which is commonly called the 
equity of redemption) could not be orally 
transferred as it was an intangible property 
for which a registered deed was necessary 
under s. 54, Transfer of Property Act; (2) 
that even if this right of the mortgagor be 
held tu be atangible immovable property, 
the oral sale was ineffective inasmuch as 
such asale fora property of the value of 
less than Rs. 100 could only be made by 
delivery of possession, but as the properties 
were already in possession of the mortgagee, 
it was impcssibie for the mortgagor to put 
the vendees in possession of them; and (3) 
that the finding of the learned Subordinate 
Judge was based on no evidence. 

Taking up the first point, namely, whe- 
ther the right left in a mortgagor after he 
gives his prcperty in usufructuary mert- 
gage, is an intangible or a tangible prop- 
erty, the learned Advocate has referred us 
to a decision of the Calcutta High Court in 
Sheikh Hushmat v. Sheikh Jamir (1), where 
it was held that the sale of the equity of 
redemption which was an intangible 
thing could under s. 54, Transfer of Prop- 
erty Act, be effected only bya registered 
document. The conveyance was, therefore, 
inadmissib’e to prove the sale and to show 
when and how the mortgage was Satisfied. 
On the other hand, there is a decision of a 
Fall Bench of the Allahabad High Court in 
Sohan Lal v. Mohan Lal (2), where Mukerji 
and Kendall, JJ., (Sulaiman, Ag. C. J. dis- 
senting) held that the sale by a mortgagor 
of his interest in the properly which he has 
given in usufructuary mortgage is the sale 
of a tangible immovable property. Now 
the term “equity of redemption” is a rem- 
nant of the old doctrine of English Law 
where the mortgagor after having mort- 
gaged his property lost all legal rights 
therein and the only right which was left 
to him was the equitable right of redemp- 
tion which he could enforce only in Equity 
Courts. This distinction of legal and equit- 
able rights was never recognized by the 
Indian Legislature where the right of buth 
the mortgagor and the mortgagee in a 
mortgaged property is a legal right deter- 

(i) 230 W N 573; 52 Ind, Cas. 558; AIR 1919 
Cal. 325. 


(2) 50 A 986; 118 Ind. Cas. 177; A I R 1928 All. 
196; 26 A L J 1084; Ind. Rul. (1929 All. 833 (Œ B). 
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mined by the statute. Strictly speaking 
in India the term “equity of redemption" is 
misapplied tothe right of the mortgagor. 
Under the Indian law, mortgage is a Irans- 
fer of an interestin an immovable prop- 
erty aud not a transfer of the property 
itself. There is some interest still left in 
the mortgagor and that interest is in the 
tangible property. Mukerji, J. in the Full 
Bench decision of the Allahabad High 
Court has referred to a passage in Salmond 
(Ed. 13, 1924, p. 209) which is this: 

“It (ownership) may . con‘inue to subsist although 


stripped of almost every attribute which makes it 
valuable ..” t 

The learned Judge, while discussing how 
the term ‘‘equity of redemption” came to be 
used in England and what is the position in 
this country, says: 

“In the case òf a mortgage in England, as pointed 
out by that erudite jurist, Holland, the’ mortgnges 
from the date of the mortgage, becomes the ‘legal’ 
owner of the property and nothing is left in the 
mortgagor except what has been called ‘a bare 
equity of redemption.’ The Indian Legislature has 
intentionally refused to import the expression ‘equity 
of redemption,’ and for ample good reasons, It 
had, however, to use the expression ‘right to re- 
deem’: see s. 60, Transfer of Property Act, But 
the expression has been used in an entirely differ- 
ent sense. A ‘right to redeem’ is not the same 
thing as ‘an equity of redemption’ in England. 
In India a host of people besides the mortgagor 
himself, are allowed to exercise the right of re- 
demption: see s. 91, Transfer of Property Act. One 
of these persons is a judgment-creditor of the mort- 
gagor. Certainly, the interest of a judgment-cre- 
ditor of the mortgagor and the interest of the 
mortgagor himself in the property mortgaged are 
not identical, It would, therefore, be very wrong 
to substitute the expression ‘right to redeem’ for 
the English expression ‘equily of redemption' 
and then to say that the ‘right to redeem’ posses- 
sion by a mortgagor Js an intangible property.” 

The same view seems to have been taken 
ky the Madras High Court in Sheikh 
Dawocd Saheb v. Moideen Batcha Saheb 
(3), where, though the question of the 
nature of the right of a mortgagor was not 
directly decided, it was held that where a 
usufructuary mortgagee in possession of 
property purchases the property, a direction 
by the vendor to keep the property ag 
absolute awner amounts to delivery of pos- 
session. The position has changed eyen 
in England since the passing of the Law of 
Property Act, 1925. The mortgagee no 
longer holds a legal estate in the mortgaged 
property. The mortgagor is the owner at 
law. On the whole Jam inclined to agree 
with the view taken by the majority of the 
Judges of the Full Bench of the Allahabad 
High Court which seems to be more in con- 


3) A IR 1925 Mad. 566; 87 Ind. Cas. 331; 48M L 
J 264; 21 LW 327, 
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sonance with the conception of the rights 
of a mortgagor and a mortgagee according 
to the Indian Law. Therefore, in my opi- 
nion, the right of a mortgagor in the prop- 
erty which he has given in usufructusry 
mortgage is a legal rightin a tangible im- 
movable property. 

The next point urged was that assuming 
that it was a tangible property, even then 
the sale of it could not be effected by 
means of delivery of possession. in this 
connection it is snfficient to say that the 
decision of the Madras Higa Court, which 
I have just referred to, clearly lays down 
that a delivery of possession when the 
property is in possession of the vendee can 
be made by the vendor making a declara- 
tion that henceforward whatever right he 
had has been transferred to the vendee. 
“The same view was taken by James, J. in 
this Court in Santokhi Misser v, Siro Jha 
(4). TLe learned Judge held that where 
the vendee of a property sold is already in 
p: ssession of the property, mutation of the 
vendee’s name in the records is sufficient 
to constitute delivery of pcssession so as to 
s.lisfy s. 54, Transfer of Property Act. A 
contrary view was taken by the Full Bench 
cf the Allahabad High Court. But the ob- 
servations are obiter dicta as the case was 
decided on the basis of adverse possession on 
account of the document being uuregister- 
ed. Tam inclined to follow the Madras 
High Court and the decision of James, J. 
in this Court. In Kula Chandra Ghose v. 
Jogendra Chandra Ghose (5), Mukerji, J., 
after referring 10 a number of decisions, 
held ihat a change of character of posses- 
sion by appropriate and deliberate act was 
sufficient compliance with s. 54, Transfer 
of Property Act. I am therefore of opinion 
that in this case, renouncing his tights by 
Nabi Mian and getting the name of the 
defendants recorded in the Record of 
Rights, was sufficient compliance with -the 
provisions of s. 54, Transfer of Property Act. 

The third point urged was that there was 
no evidence to hold that in fact there was 
such a delivery of possession by Nabi Mian. 
The evidence, however, is very clear and 
it is to the effect that when Nabi Mian was 
asked by the defendants to execute a for- 
mal deed, he said that it was not necessary 
todo so as he would get the names of the 
defendants recorded in the Record of 
Rights. The evidence goes further and 
shows that at an earlier stage of the pre- 

(4) AI R 1934 Pat. 301; 151 Ind, Cas. 55; 7 R P 59, 


(5) 60 C 384; ATR 1933 Cal. 411; 144 Ind. Cas. 
155 Ind, Rul, (1933) Cal. 515. 
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paration of the Record of Rights Nabi Mian 
was 1ecorded as the owner of the holding, 
but that at his express request the Settle- 
ment Authorities recorded the names of the 
defendants as raiyats. Itis true that the 
learned Subordinate Judge was not pre- 
pared to accept the oral evidence had it 
not been for the fact that the Record of 
Rights showed the defendants to be the 
raiyats of the holding and not only the 
mottgagees. Apart from the general ques- 
tion which has been raised, the Record of 
Rights must be presumed to be correct, 
and when the Record of Rights which was 
prepared so far back as 1099 records the 
defendants as raiyats, in my opinion the 
learned Subordinate Judge was right in 
dismissing the plaintiffs suit. In view of 
what I have held, it isnot necessary to con- 
sider the other point raised, that the mort- 
gagee can never acquire a title in the 
mortgaged property by adverse possession. 
On the finding of the learned Subordinate 
Judge no question of adverse possession 
arises. The defendants have acquired good 
title to the land. It was, however, held in 
the Madras case above referred to that 
the principle that pcssession can be ad- 
verse only tothe person competent to sue 
does not apply where the change in charac- 
ter of possession is by mutual consent. 
The Full Bench decision of the Allahabad 
High Court also proceeded cn the same 
basis. On the whole the appeal fails and 
I would dismiss it with costs. 
Madan, J.—I agree. 


N. Appeal dismissed. 


—_—_—— 


4 RANGOON HIGH COURT 
Oriminal Appeals Nos. 1437 and 1438 
of 1935 
October 25, 1935 
l MosELY, J. 
NGA AUNG THIN AND ANGTHAEB— 
APPELLANTS 
versus 
EMPEROR—OpPPosıTE KARTY 

Burma Prevention of Crime (Young Offenders) 
Act (III of 1930), s. 13—Interpretation of— Right of 
appeal under—Nature of. 

Section 13, Burma Prevention of Crime (Young 
Offenders) Act, should not be construed as saying 
firstly that the accused shall have all the rights of 
appeal provided by the Criminal Procedure Code, 
and then secondly that noappeal shall lie from the 
decision of a Magistrate empowered under this part 
merely because the proveedings have been forward- 
ed to him with his opinion by another Magistrate. 
The section must mean that in addition to the 
right of appeal against an order amounting to a 
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sentence under the Criminal Procedure Code, the 
accused shall have the right of appeal against any 
order affecting him except non-final orders as to 
age, or directing the submission of the case to a 
Magistrate emp »wvered. 


C. A.from an order of the District Magis- 
trate, Maubin, dated September 12, 1935. 

Judgment.—The two appellants were 
tried by the 5th Additional Magistrate of 
Maubin on a charge of arson under s. 435, 
Penal Code. He recorded his opinion 
that they were guilty. As they were only 
18 years of age, and the Magistrate was 
not invested with powers under Part II, 
Prevention of Crime (Young Offenders) 
Act (IIL of 1930), he submitted the proceed- 
ings to the nearest Magistrate so empower- 
ed, the District Magistrate, under s. 11 of 
the Act. The District Magistrate acting 
under s. 2) (1) of the Act, ordered that 
the appellants undergo four years’ deten- 
tion in the Borstal Schoo]. The appeals 
have been presented to this Oourt. If an 
appeal lies, itlies to the Court of Session. 
_ The question for decision is whether an 
appeal can lie in virtue of the provisions 
of s. 13 of the Act, or whether this Court 
should take up the proceedings in revision. 
Sectioa 11 of the Act directs that where a 
Court is not empowered under Part IT of the 
Act, and is of opinion that a person tried 
by it should be dealt with under Part II 
of the Act, it shall record such opinion 
and submit its proceedings and forward 
the accused tothe nearest Magistrate so 
empowered and such Magistrate may 
continue the proceedings, or commence 
them anew, or pass any order which he 
might have passed if the accused had ori- 
ginally been tried by him. Section 13 of 
the Act reads: 

“In addition to the right of appeal provided in 
ordinary course by the Code of Criminal Procedure, 
every person atlected by an order made under this 
Part, except ofa finding as to age under Section 
14, (the Act as printed in the Burma Code, Edn. 6, 
1934, wrongly reads “of age under 14"), or an order 


under s, Jl. may appeal to the Coart of 
Session .............. > 


It would look at first sight as if s. 13 
of the Act laid down that no appeal lies 
against any order of detention passed in 
lieu of sentence under s. 25 (1). The only 
order mentioned in s. 11 as such is the 
order to be passed by the Magistrate 
empowered, which can only be an order 
under s. 25 (1). There is no reason why 
the rigat of appeal should be abolished 
merely because the case has been submitted 
to a Magistrate for orders instead of 
being tried by him, and in fact under s. 11 
the Magistrate empowered may re-try the 
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proceedings himself. If the Magistrate 
so empowered had taken cognizance 
of the case originally, there would have 
been a right of appeal. In similar cases 
where a Magistrate, second or third class, 
submits proceedings to the District Magis- 
tirate or Sub-Divisicnal Magistrate under 
s. 349, Criminal Procedure Code, there is 
a right of appeal from the orders of the 
District or Sub-Diviscnal Magistrate. It 
was no doubt not intended by s 13 that 
the orders of the Magistrate so empowered 
should not be subject to appeal. But ap ort 
from this I consider the language of s. 13 
itself shows that what is meant by the 
words ‘an orderunders. 11’ is the order 
of the Magistrate who originally tried the 
case forwarding the accused to the nearest 
Magistrate empowered. Although s. LL 
does not generally apply the word ‘order’ 
to the submission of the proceedings, 
such an order, not beinga first order on 
the merits of the case, is more or less 
ejusdem generis with the other matter 
mentioned in s. 13 as not being subject to 
appeal, that is a finding as toage. But 
perhaps the most important consideration 
is this that if it were to be held that an 
order made under s. 11 was not appeal- 
able by virlue of the provisions of s. 18, 
that would be contrary to the opening 
words of s.13 itself, which allow the 
right of appeal provided by the Criminal 
Procedure Code, and would render that 
provision meaningless. It is unfair to 
construe 3.13 as saying firstly that the 
accused shall have all the rights of appeal 
provided by the Criminal Procedure Code, 
and then secondly, that no appeal shall 
lie from the decision of a Magistrate em- 
powered under this part merely because 
the proceedings have been forwarded to 
him with his opinion by another Magis- 
trate. The section must mean that in 
addition to the right of appeal against an 
order amounting toa sentence under the 
Criminal Procedure Code the accused shall 
have the right of appeal against any 
order affecting him excepi non-final orders 
as to age, or directing the submission of 
the case toa Magistrate empowered. It 
appears to me, therefore, that the appellants 
have a right of appeal, and this appeal 
lies to the Court of Session. It would be 
directed, therefore, that these appeals be 
forwarded to the Court of Session, Myaung- 
mya, for disposal. 
N. Order accordingly. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 432 of 1936 
September 1, 1936 
ROWLAND, J. 
ABDUL MANIR —PETITIONER 
versus 
KADIR KHAN AND oTHERs— 
Opposite PARTITS 

Criminal trial—Revision—Acquittal—Interference 
by High Court, when proper—Failure to appreciate 
question of fact—Refusal of District Magistrate 
to make reference on „order of acquittal—H igh 
Court allowing complainant's reviston— Whether 
implies District Magistrate should have made re- 
pisa ere by the High Court with an acquittal 
order is reserved for exceptional circumstances and 
for cases in which there appears to have been a 
failure of justice due to some error in & matter 
of principle, but no hard and fast rule can 
be laid down. Where the trying Magistrate has 
failed to appreciate the questions of fact which he 
had to determine in order to adjudicate on the plea 
of right of private defence and therefore there has 
been no proper trial of these questions, a re-trial 

i ered. 
A a District Magistrate or Sessions Judge 
merely differs from the first Court's appieciation of 
facts, or where he suspects an error of law, then, 
unless the error oflaw is manifest, unless the case 
involves a matter of principle, and unless there 
has been a serious failure of justice, unless, in 
ghort, he is clearly of opinion that the public in- 
terest demands that there should be intervention 
by the High Court, he is under no obligation to 
refer the case. Where the only interests affected 
are those of private parties he will more often do 
better by leaving the party ag tieved to pursue his 
remedy by an application to the High Court. The 
High Court has ample powers in revision and the 
widest possible discretion, and if the High Oourt 
eventually allows such an application it is not 
thereby implied that the District Magistrate or 
Sessions Judge ought to have made a reference, 
Fakir Chand Mondal v. Madar Mondal (1), 
relied on. 


Or. R. P. from an order of the Magistrate, 
First Class, Bhagalpur, dated January 27, 
1936. 

Mr. 
pun Khurshaid Husnain and H. R. 
Kazimi, for the Opposite Parties. 


M. Yasin Yunus, for the Peti- 


Order.—This is an application to revise 
a judgment and order of acquittal by a 
Magistrate of the First Class. The pro- 
ceedings were instituted on a complaint by 
Shaikh Abdul Hamid alleging that the ac- 
cused persons had assaulted him in con- 
sequence of a dispute regarding fruits of a 
toddy palm which Hamid claimed to be 
in his exclusive possession, while the accused 
claimed that it was the joint property of 
Hamid and his brothers. The complainant 
died on September 26, 1935, the trial at that 
date being still pending. The question 
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having then arisen whether the accused 
should be charged under s. 304, Indian 
Penal Code, (the original complaint was 
“under s. 323) the District Magistrate trans- 
ferred the case from the Second Class 
Magistrate before whom it was pending to 
the file of the Sub-Divisional Officer, Sadr, 
who framed à charge under s. 325, Indian 
Penal Code, against five persons, namely, 
Abdul Halim, Sharafat Khan, Kadir Khan, 
Mahfuz Khan and Shaikh Ismail. A charge 
was not framed under s. 304, because the 
medical evidence did not establish that the 
injuries inflicted on Abdul Hamid had been 
the cause of death. The Magistrate ac- 
quitted all the accused on January 27, 1935, 
thinking that the exclusive possession of 
Hamid over the tree was not established: 
that those aecused who assaulted him might 
have had a right of private defence ; and 
that they should get the benefit of the 
doubt. Thereafter Abdul Manir, brother 
of the deceased complainant mcved the 
District Magistrate to direct a commitment 
tothe Court of Session on a charge under 
s. 304, Indian Penal Code. The District 
Magistrate considered this and two pos- 
sible alternatives: to move the Government 
to appeal under s. 417, or to refer the case 
to the High Court in revision. In the end 
he has declined to do either of tnese things. 
Accordingly the petitioner Abdul Manir 
has moved this Court. I have obtained 
much help from the District Magistrate's 
careful examinalicn of the case. It clears 
those points which may be said to le be- 
yond contest or not fit to be raised in 
revision or settled by the findings arrived 
at and brings out in relief the point, and 
there is only one point, on which the peti- 
tioner can hope to succeed in revision. I 
entirely agree with the District Magistrate 
that to order a commitment under s. 304, 
Indian Penal Code, cannot be contemplated. 
The District Magistrate’s examination of 
the evidence further shows that as regards 
Ismail and Mahfuz, whose presence at the 
place of occurrence the trial Court con- 
sidered doubtful, there is no reason to in- 
terfere as they would be ordinarily entitled 
to the benefit of the doubt as to their pre- 
sence. The District Magistrate’s order also 
clearly exposes the error into which the 
trying Magistrate fell. This consisted in 
thinking that because the exclusive posses- 
sion of Abdul Hamid over the fruits of the 
trees was not clearly established, the accused 
whose claim was that Hamid’s brother, 
Abdul Alla, was jointly entitled to the 
fruits with Hamid, were entitled to set up 


“1937 
the 1ight of private defence as authorizing 
- them to beat Hamid and to be given the 
benefit of a doubt as to whether the right 
of private defence existed or nol. As the 
District Magistrate rightly points oul, under 
s. 105, Evidence Act, when a question arises 
whether an accused person is entitled to 
the benefit of any of the general exceptions 
in the Indian Penal Code, the burden of 
proof is on him and the Court is to presume 
the absence of circumstances bringing him 
within any of those exceptions: that is to 
say, it was forthe accused to prove that 
Abdul Hamid had not exclusive possession 
of the palm tree; to prove that Hamid was 
not acting in exercise of a bona fide claim 
of right but was committing a criminal 
offence of one of the descriptions men- 
tioned ins. 97 secondly, of the Penal Code, 
tbat is to say, theft, robbery, mischief, or 
criminal trespass; to prove that the accused 
were defending their property against such 
an offence; and lastly, to prove that they did 
not exceed the right of private defence. 

Even assuming that all the earlier points 

were answered in favour of the accused 
(and the questions raised have not been 
examined at all), the last point certainly 
required very careful consideration in view 
of the fact that Hamid had no fewer than 
thirteen injuries, while on the other side 
one person was injured and that was Sara- 
fat who had two injuries only. Mr. 
Khursaid Husnain for the opposite party 
has drawn my attention to certain cases in 
which reference is made to the general 
practice of not interfering in revision with 
orders of acquittal. Such an interference 
by the High Court is reserved for excep- 
tional circumstances and for cases in which 
there appears to have been a failure of 
justice due to some error in a matter of 
principle, but no hard aud fast rule has 
been laid down in any of the decisions or 
in my opinion can belaid down. In the 
present case the trying Magistrate has 
failed to appreciate the question of fact 
which he had to determine in order to ade 
judicate on the plea of right of private de- 
fence and therefore there has been no 
proper trial of these questions. That being 
so, there should be a re-trial of Halim, 
Sharafat and Kadir and the order acquitt- 
ing these three accusedis set aside. As 
regards the other accused Ido not think 
that any interference is called for. 

‘In allowing this application I wish express- 
ly to negative any suggestion that allowing 
the application implies that the District 
Magistrate erred in refusing to make a 
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reference. I entirely agree with the follow- 
ing observations of Rankin, J. in Fakir 
Chand Mondal v. Madar Mondal (1), in 
which he deprecates the making of unneces- 
sary references : 


- “Even if it should appear from the judgment of 


the Magistrate that there is an error of law,... 
references should not be made unless it appears 
that the error of law is of such a character as 
to call for interference by a higher authority.” 


Where the District Magistrate or Sessions 
Judge merely differs from the first Court’s 
appreciation of facts, or where he suspects 
an error of law, then, unless the error of 
law is manifest, unless the case involves 
a matter of principle, and unless there has 
been a serious failure of justice, unless, in 
short, he is clearly of opinion that the pub- 
lic interest demands that there should be 
intervention-by the High Court, he is under 
no obligation to refer the case. Where 
the only interests affected are those of 
private parties, he will more often do better 
by leaving the party aggrieved to pursue 
his remedy by an application to the High 
Court. The High Court has ample powers 
in revision and the widest possible dis- 
cretion, and if the High Oourt eventually 
allows such an application, it is not thereby 
implied that the District Magistrate or 
Sessions Judge ought to have made a refer- 
ence. In the present instance the District 
Magistrate, observing an error of law but 
being doubtful waether it called for the 
High Court’s interference, rightly abstained 
from making a reference and left it to the 
party to move this Court. I would com- 
mend his example to others. 


N. Order accordingly. 


(1) 58C 1081; 134 Ind. Cas. 915; A I R 1931 Cal, 
619; 1931 Cr. Cas. 803; 32 Or, LJ 1237; 35 0 Ww N 
374; Ind: Rul. (1931) Cal. 915 
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PARrIES 
Criminal Procedure Code (Act V of 1898), s, 476— 
Dismissal of suiton ground that receipts were 
Jorged—Appeal—Applicatton for  prosecution—Re- 
jection of—Appellate Court sending case back for 
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re-consideration—Ifeld, discretion of 
should not be interfered with. 

In the course of the hearing of a suit the plaintifis 
produced certain rent receipts. Finding them to 
be forged, the Court dismissed the suit Plaintiffs 
appealed to the High Court. In the meanwhile the 
defendants applied to the trial Court for prosecu- 
tion of the plaintiffs in respect of the forged docu- 
ments. On dismissal of the application, they appeal- 
ed and the Appellate Court ordered the case to go 
back to the trial Court for re-consideration : 

Held, that in the circumstances what was to be 
considered was what step was best calculated to 
assist the cause of justice and that the order of the 
Appellate Court was proper as the discretion as to 
stay lay with the trial Court and that discretion 
was not to be interfered with. 


trial Court 


Cr. Rev. P. from the decision of the District 
Judge, Bhagalpur, dated August 22, 1936. 


Messrs. B. ©. De, K.N. Laland R.J. 
Bahadur, for the Petitioners. 


Messrs. P. C. Manuk and G. P. Das, for 
the Opposite Parties. 


Order.—The facis out of which this 
application has arisen were as follows: 
The petitioners were plaintiffs in Title Suit 
No. 29 of 1932 in the Court of the Subordi- 
nate Judge of Bhagalpur. In the course of 
the hearing of that suit they produced 
certain rent receipts for the purpose of 
proving their case. The Subordinate Judge 
found the rent receipts to be forged and 
dismissed the plaintiffs’ suit. Against tLe 
decision of the Subordinate Judge an 
Appeal No. 46 of 1936,is pending in this 
Court. The defendants in the suit 
applied to the Subordinate Judge for pro- 
secution of the petitioners in respect of 
the forged documents. In view of the 
fact that an appeal was pending in this 
Court from the decision in the suit, the 
Subordinate Judge considered that the time 
was inappropriate for initiating a pro- 
secution. He, therefore, rejected the ap- 
plication, at the same time giving the 
applicants leave to renew their prayer for 
prosecution after the disposal of the appeal 
in this Court. Against that order the 
defendants in the suit preferred an appeal 
to the District Judge who might himself, 
if he had thought tit, have made a com- 
plaint against the plaintiffs in the suit. 
The learned District Judge, however, has 
not made a complaint, but has ordered the 
case to go back to the Subordinate Judge 
for re consideration. 

It is against this order of the District 
Judge that the present application has 
been made. The rule that has been issued 
raises the difficult question of the expedi- 
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ency of staying criminal prosecution pend- 

ing dispos:l of civil litigation in which . 
the same question or questions of fact are 

in issue. On the one hand isthe danger 

that evidence at present available may 

not be obtainable by the time the first 

appeal is disposed of. Onthe other hand, 

if the prosecution is launched at once, the 

plaintiffs may find that the Criminal Court 

finds them guilly of forgery, while this 

Court in first appeal may conceivab’y find 

ihat the dvcuments are not forged. In 

these circumstances what has to be con- 

sidered is what step is best calculated to 

serve the ends of justice without prejudic- 

ing either party. For this reason I do not 

propose to interfere with the order of the 

District Judge, but to point out how the 

matter may be considered in the manner 

best calculated to assist the cause ot 

justice. When the record g.es back to the 

Subordinate Judge he will have to consider 
whether it is in the interests of justice that a 
prosecution should be lodged. hat is a 
matter which neither he nor the District 
Judge has yet decided. If the Subordinate 
Judge does decide to make a complaint, 
the Magistrate to whom the complaint is 
sent or to whom the case may be transferr- 
ed will have tọ exercise the discretion 
vested inhim by sub-s 3 of 8.476, that is 
to say, he will have to decide wuelher it 
is expedient that the prosecution should be 
stayed pending the disposal of the first 
appeal in this Court. In case the Subordi- 
nate Judge does make a complaint it will 
be as well for the Magistrate dealing with 
it to bear in mind that s. 476 (3) confers 
upon him the power to adjourn the case 
at any stage. In the event of the prosecu- 
tion being launched, therefore, the Magis- 
trate will have to consider whether it should 
be adjourned till the disposal of the 
appeal and will also have to decide at 
what stage it should be adjourned, that is 
to say, whether it will be expedient to 
adjourn itbefore taking the evidence or 
after. 1 donot propose to interfere with 
the discretion of the Magistrate at this 
stage. The Rule is discharged. It is 
desirable that the hearing of the First 
Appeal No. 46 should be expedited in case 
the Subordinate Judge decides to make a 
complaint. 


N. | Rule discharged. 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 12 of 1935 
September 8, 1535 

___ BULAIMAN, C, J. AND BAJPAL, d. 
GUARDIA N ASSURANGE Co., Lrp.— 
APPELLANT 
VETSUS 


Thakur SHIVA MANGAL SINGH— 


RESPONDENT 

Company—Arbitration—A pplication to file agree- 
ment in Moffusil Court—Maintaina'ility—Arbi- 
tration Act (IX of 1899), s. 4 (b)—Applicability— 
Civil Procedure Code (Act V of 1908), Sch. II, para. 17, 
s. 20—Cause of action, meaning of—Company— 
Carrying on business, meaning of—Companies Act 
(VII of 1918), s. 277. 
_ A person residing at M got certain ornaments 
insured with the defendant company against burg- 
lary. There was a clause inthe policy that if any 
question or differences arose between the insured or 
any claimant on the policy and the company as to 
the meaning and effect of the policy or as to any 
claim by or any right or liability of either party 
by virtue thereof, the same shall be referred to 
arbitration and that the company shall not be liable 
in respect of any claim under the policy unless and 
until the liability and the amount of the liability 
of the company in respect thereof shall have been 
referred to arbitration and determined by an award, 
and the obtaining of an award thereon was to bea 
condition precedent to anyright of action against 
the company upon the policy. The policy bore the 
Signature of the directors of the company and their 
lucal managers at O. The assured filed an applica- 
tion inthe Court at M to file the agreement under 
para. 17, Sch. II, Civil Procedure Uode, but the 
company contended that the Court at M had no 
jurisdiction and that Sch, If did not apply: 


Held, (1) that the burglary which took place at M 
being one of the facts which if was necessary to 
establish to obtain relief, a part of the cause of 
action arose at M; 

(2) that though the Arbitration Act was not 
made applicable to M,it did not mean that that 
Court should not lock ab the Act; but it was bound 
to see whether the case was governed by that Act 
and, therefore, beyond its jurisdiction ; 

(3) that the offer having been accepted at C a 
suit could have been filed at O in respect of the 
subject-matter in dispute and under s. 2, Arbitration 
Act, that Act applied and the Court at M had no 
jurisdiction to entertain the application. 

Unless the agreement of reference refers speci- 
fically to the Arbitration Act, governing the same, 
it will not be a submission within the meaning of 
s. 4(b), as amended by the U. P. local Act. ‘I'he 
applicability of the Act is confined to cases where 
the subject-matter in dispute is of sucha nature as 
to be subjest of a dispute in a Presidency town. 
It does not apply to cases where the subject-matter 
is not of such a natuie and the suit could be filed 
because the defendant happened to be there. 

The words ‘cause of action’ in s 2U, Civil Proce- 
dure Code, includes every fact which it would be 
necessary to prove, if traversed, in order to enable 
a plaintiff to sustain his action, Catlland v. Gham- 
pion (8), Read v. Brown (3) and Chand Koer v. 
Pariab Singh (12), relied on. 


_ Where an insurance company incorporated out- 
side British India has got itself registered under 
3. 277, Companies Act, and has employed a firm car- 
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rying on business in India as agents, and authoris- 
ed them to accept proposals, issue cover notes and 
issue policies and pay claims, and is paying rent 
for office and pays license-tax tothe corporation 
and keeps a sign board and maintains separate ac- 


-counts : 


Held, that the company carried on business at 
that place. Saccharin Corporation, Ltd. v. Chemische 
Fabrik Von Heyden Aktiengesellschaft (25), relied 
on, [p. 905, col. 2.] 


I’.G. A from an order of the Sub-Judge, 
Muttra, dated January 9, 1935. 


Messrs. S. N. Sen and G. S. Pathak, for 
the Appellant. 


Messrs P. L. Banerji and S.C. Das, for 
the Respondent. 


Judgment.—This is an appeal from an 
order tiling an agreement of reference to 
arbitration: The applicant Thakur Shiva 
Mangal Singh got certain ornaments in- 
sured with the defendant company for 
Rs. 18,000 with a guarantee that if the 
articles be lost by burglary and house- 
breaking at any time within the period 
fixed, then the company shall pay or make 
good all such loss or damages not exceed- 
ing the sum of Rs. 18,000. There were a 
large number of other conditions contained 
in numerous paragraphs printed overleaf 
among which there was a clause that if 
any question or ditference arose between 
the insured or any claimant upon this 
pvlicy and the company as tothe meaning 
and effect of this policy or as tu any claim: 
by or any right or liability of either party 
by virtue therecf, the same shall be referred 
to arbitration and be decided by arbitrators 
mutually chosen or by an umpire chosen by 
them previously to commencing arbitration, 
and the award shall be binding and con- 
clusive on the parties to the reference and 
may be made a rule of any competent Court, 
etc., and that the company shall not be 
liable in respect of any claim under this 
policy unless and until the liability and 
the amount of the liability of the company 
in respect tLereof shall have been referred 
50 arbitration and determined by an award, 
and the obtaining of an award thereon 
shall be a condition precedent to any right 
of action against the company upon this 
policy. The company also had the option 
instead of paying the amount of the loss 
or damage to make it good by replacing 
the article stolen. ‘There was no express 
provision as to the place ab which the 
umount would be paid. This was the policy 
granted by the company bearing the signa- 
ture of their director and local managers, 
Andrew Yule & Co, Lid., Calcutta. The 


898 
actual form which was previously signed by 


the applicant is not before us. 
The present application for the filing of 


this agreement was made under para. 17,- 


Sch. Il, Civil Procedure Code. The defen- 
dant company took the objection that Sch, IL 
was not applicable inasmuch as this was a 
submission to which the Arbitration Act 
(Act IX of 1899) applied and therefore the 
Muttra Court could not go on with this matter. 
The learned Subordinate Judge has over- 
ruled this objection and has held that the 
Muttra Ccurt has jurisdiction to entertain 
the application. His findings are that 
although the submission was accepted at 
Calcutia, a part of the cause of action arises 
at Mutira and therefore there is jurisdicticn 
to entertain the application. The learned 
Advocate for the aprellant ‘urges before 
us that there is a complete bar to the pro- 
ceedings being taken at Muttra. ‘lhe 
learned Advocate for the resp.ndent while 
supporting the judgment of the Cout 
below further takes up the position that tLe 
contract was not accepted at‘ alcutta and 
has also maintained that there is no admis- 
sion on behalf cf his client thet the cm- 
pany caries on any business at Ca'culta cr 
has got any office or agent there authorized 
to accept proposals for insurance. ‘The 
first question is whether any part of the 
cause of aclirn arose at Mutira. For pur- 
poses of this argument we would assume 
that a part of the cause of action arose at 
Calcutta also inasmuch as the contract was 
accepted at Calcutta. -Weshall also assume 
that a claim in respect of the subject- mat- 
ter could have been brought in Calcutta 
because the defendant company is carrying 
on business at Calcutta. It has already 
been noted that these points are disputed 
by the applicant. 


The learned Advocate for the company 
relies strongly on a recent case cf the 
Rangoon High Court in Jupiter General 
Insurance Co., Lid. v. Abdul Aziz (1), in 
which it has been laid down that in the 
case of a life insurance where the contract 
was made at one place and tke death cc- 
curred in another place, the death is tke 
cause of action and not a part of the 
cause of action itself and accordingly 
the place where the death took place would 
not confer jurisdiction on the Court. It is 
admitted that this view is contrary to a 
number of rulings of other High Ccurts. 
We may mention the cascs in Light of Asia 


U) 1 R231; 76 Ind, Cas, 482; AIR 1994 Rung. 2. 
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Insurance: Co. v. Bai Chanchal (2), Vish- 
vendra Thirtha Swamier v. The National 
Insurance Co., Ltd Caleut a,41 Ind. Cas. 
592 (3), Bengal Provident & Insurance Cus 
Lid.v Kamini Kumar Choudhary, 44 Ind. 
Cas. 691 (4), The Punjab Mutual Hindu 
Family Relief Fund, Lahore v. Sardait 
Mal, 45 Ind. Cas. 900 (5), British Equitable 
Assurance Co. v. Rajaram (6) and Seth 
Wadhumal v. Mallik Nour Ahmad (7). The 
weight of authority is undoubtedly against 
the contention put forward on behalf of 
ihe company. But it is urged that the-1ea- 
sons given in the Rangoon case should 
be cecepted in this Court. The words 
“cause of action” have never been defined 
Ly the Indian Legislature but they cer- 
tainly came to ccnnote a definite meaning in 
Engl nd. Pricr to 1882, the Courts in India 
accepted the definition of the expression 
“eause of action” as given in England 
and epy lied it to cases arising before them. 
As early as 1797, in Cailland v. Champion 
(8), it was Leld that a part of the cause of 
action cn a policy of insurance cf the life 
cf a pesn arcee in Scotland wLere he 
hed lately diced. The question receivid en 
authcritalive pronouncement in Read v, 
Brown (9). Tke Division Bench consisting 
of Pollock, B. and Manisty, J. had come to 
tke ecnelusion that the expressions “cuuse 
of acticn” end “part of the cause of action” 
had long keen judicially defined as mean- 
ing respectively the facts and any material 
fact in the case for the plaintiff. Lord 
Esher, M. R. in his judgment quoted with 
approval the definition of that expression 
given in the earlier case in Cook v, Gill 
(10), as 

“every fact which it would be necessary for the 
plaintiff to prove, if traversed, in order to support 
his right to the judgmcnt of the Court, but it does 
not compiise every piece of evidence which is neces- 
saly to prove each fact but every fact which is 
necessary to be proved.” 

` Fry, L. J. agreeing with that opinion re- 
marked that everything which, if oct 
proved, gives the defendant an immediate 

(2) A I R1932 Bem. 392; 140 Ind. Cas, 262; 34 Bem’ 
LR tl4; Ind, Rul. (1932) Bom. 596. 

(3) 41 Ind. Gas. 392; A I R 1918 Mad. 635. 
ce? Ind. Cas. 694; A I R1919 Cal 1014; 22 OW 


(5) 45 Ind. Cas. 900; A I R 1918 Lah. 3£20;29P LR 
1918; 68 P R 1918 
(6, A 1 R 1998 Nag. 305; 113 Ind. Cag, 696; 11 N L 


J 184. 
(7) A1 R 1933 Sind 179; 145 Ind, Cas, 706; 27S L R 
250; 6 RS 37. 
(8) (1797) 101 E R 933, 7 T R 204. 
: (8) dean 22 Q BD 128; 58 Ld QB 120; 60 L T 250; 
7 


R 131. 
(10) (1873) 8 O P 107; 42LACP 9628 L T32; 2h 
W R334 
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Tight to judgment, must be part of the 
cause of action, and Lopes, L. J. agreeing 
with the definiion given by the Master of 
Rolls of a cause cf action, pointed out that 
it includes every fact which it would be 
necessary to prove, if traversed, in order 
toenable a plaintiff to sustain his action. 
In a case not arising under the Cvyntract 
Acta Fuil Bench of this Court in Murti 
v. Bhola Ram (11) adopted the definition 
given in Read v, Brown (9). The learned 
Chief Justice quoted these definitions at 
p. 170* of his judgment with which the other 
learned Judges agreed. It is not suggested 
that this definition of ‘cause of action” has 
in any way been altered so far as the Eng- 
lish Courts are concerned, and the view of 
the Full Bench of this Court, so far at least 
as cases not arising under the Contract 
Act are concerned, must prevail and is bind- 
ing upon us. Their Lordships of the Privy 
Council also had occasion to lay down as to 
what was meant by the expression “cause 
of action.” In Chand Koer v. Partab Singh 
(12), at p. 1027, it was remarked: 

“Now the cauie of action has no relation what- 
ever to the defence which may be set up by the 
defendant, nor does it depend upon the character 
of tha relief prayed for by the plaintiff. It refers 
entirely tothe grounds set forth in the plaint as 
the ‘caus2 of action,’ or, in other words, to the 
media upon which the plaintiff asked the Court to 
arrive at a conclusion in his favour.” 

. There can be no doubt that prior to 1888 
Courts had to consider the meaning of the 
words “cause of action’ in cases arising 
under contracts. The Code of 1882 mere- 
ly referred to the place where the cause 
of action arose; but it was, however, 
not clear whether it meant a place 
where the whole of the cause of action or 
only a part of it had arisen. Accordingly 
the section was amended by Act VIE of 1888 
and an explanation was added which 
Waid down that with regard to suits arising 
out of contracts the cause of action arose 
within the meaning of that section at any 
of the following places: (1) The place 
where the contract was made, (2) the place 
‘where the contract was to be performed 
or performance thereof completed, (3) the 
glace wherein performanee of the con- 
gract any money to which the suit related 
was expressly or impliedly payable. The 
Couris accordingly in cases of contract con- 
sidered that the three categories specified 


(11) 16 A 165; A W N 1894, 65 (F. B), 

(12) 16 O93; 1514 156;5 Sar, 243, 12Ind, Jur. 
831 (PO). 

*Page of 16 A.—| Ed], 
- [Page of 16 0.—[ Edi 
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in the explanation were comprehensive 
and exhaustive and it was not appropriate 
to go beyond them. In other cases the 
Courts still interpreted the meaning 
of the words “cause of action” in the light 
of the observations of their Lordships of 
the Privy Council and the cases in Eng- 
land. From s. 20 of the Code of: 1908 
the old categories have been deleted, and 
now the words “the cause of action, wholly 
or in part, arises” have been substituted. 
It seems to us that it is our duty to inter- 
pret the words as they now stand in the 
statute and not the words as they had ap- 
peared in the amending Act of 1888, which 
have been intentionally removed by the 
Legislature. 

In this connection, it may be pointed 
out that a remark made in the course of 
the judgment in Salig Ram v. Chaha Mal 
(13), that the law has not been altered as 
to what is the cause of action in sits 
arising out of contracts, was in the nature 
of an obiter dictum because that. was a 
suit for compensation for Joss caused bf 
the negligence of the agent, and negligence 
of the agent being the basis of the snit. 
the cause of action obviously accrued at 
the place where the negligence took place 
and not at the place where the plaintiff 
suffered loss. Later in Mohammad Zakria 
v. Mohammad L[afiz (14), at p. 511%, it was 
remarked that the meaning of the expres- 
sion “cause of action” has long been judici- 
ally settled and finally pronounced in 
Courts in England in Reed v. Brown (9) 
and adopted by a full Bench of this Court 
in Murti v. Bhola Ram (11), a decision 
which is binding on Division Benches.- The 
position then is that under the present 
Code it is the duty of the Court to con- 
sider whether the cause of action, wholly 
or in part, arose in Muttra. For this we 
must attribute to the expression used by 
the Legislature, the ordinary meaning ap- 
plied to it, and should, therefore, not 
confine it within the narrow categories 
which were specified inthe amending Act 
of 1888. It seems to us that the result 
of the deletion of the explanation is to 
restore the position which stood prior to 
18:8 and the Courts are now free to inter- 
pret s. "20 in the light of the words used 
therein irrespective of the categories speciti« 
ed previously. -In Joseph Trimble v. 

(18) 34 A 49; 11 Ind. Cas, 712; 8 A L J 1160, 


(14) 39 A 506; 41 Ind, Cas. 233; A I R1917 AIL 17; 
15 A LJ 557, 





v00 
George Hill (15). Ib was remarked: 

“Their Lordships think the Court in the colony 
might well have taken this decision as an authori- 
tative construction of the statute. It is the judg- 
ment of the Court of Appeal, by which all the 
Courts in England are bound, until a contrary 
determination bas been arrived at by the House of 
Lords. Their Lordships think that in colonies 
where a like enactment has been passed by the 
Legislature the Colonial Courts should also govern 
themselves by it.” 

We, therefore, think that the words 
“cause of aclion” should be understood to 
mean as defined in the English Courts and 
accepted in India. This view finds sup- 
port from the observation made by their 
Lordships of ths Piivy Council in Chand 
Kour's case (12). Now it is irue that the 
immediate cause of action for the suit may 
be the non-payment by the defendant com- 
pany of the amount due from ite But it can- 
nos also be denied that the plaintiff cannol 
possibly succeed without proving that the 
articles were stolen. The suit is bound to 
fail, if in the case of denial, evidence is not 
given of the burglary having taken place. 
The burglary, therefere, is one of the facts 
which it is necessary for the plaintiff toest- 
ablish before obtaining relief. lt is certainly 
not the cause of action for the suit, but isa 
part of the cause of action entitling the 
plainiiff to sue. Under the guarantee the 
plaintii's right to recover the amount ac- 
crued immediately the articles were stolen. 
It was not contingent upon the happening 
of any future events and was certainly 
not dependent upon the making ofa de- 
mand and the refusal by the defendant to 
pay the amount. The cause of action 


accrued in favour of the plaintiff at a 
time when his right to sue accrued and 
time also began to run against him 


and would not be kept in abeyance until 
a demand was made and there was a 
refusal on the part of the defendant. Even 
if the company exercised the option of 
replacing the articles, they would have to 
do soat Muttra. We are acccrdingly un- 
able to accept the contention that no part 
of the cause of action arose at Muttra. 
This view is in accordance with the pre- 
ponderance of authority on this point, and 
we think that that view should be accepted, 
particularly as it seems to be in harmony 
with the view expressed in Cailland v. 
Champion (8), wnicn appears to be still 
good law in England. 

The main point to consider is whether 
Sch. H, Civil Piccedure Code, applies to 
this case because the present application 


(15) (1880)5 AC 342; 49 LJ P O 49; 42 LT 103; 28 
wW AT } f 9 
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has professediy been made under para. 17 
of that Schedule and is nota plaintin a 
regular suit. On behalf of the defendant 
comp.ny it is urged that, in view of 
the arbitration clause in the guarantee, 
this was a case where the subject-matter 
in dispute could be the subject of a suit, 
brought in the Presidency Town of Cal- 
cutta and that accordingly under s.°2, 
Arbitration Act, that Act applied to this 
case. It is then urged that under s. 3 
of that Act, paragrephs 523 to 526 of the 
old Code (corresponding to para. 17, 19, 
20 and 21) cannot apply to this submis- 
sion or arbitration inasmuch as the provi- 
sions of the Act for the time being ap- 
plied to it. The reply on behalf of the 
respondent is that the Arbitration Act has 
been amended by the Local Legislature 
so far as these Provinces are concerned and 
the debnition of the woad “submission” 
given in s. 4 (b), Arbitration Act, is now 
restricted and means only a writien agree- 
ment to submit present or future differ- 
ences to arbitration under the Arbitration 
Act, 1-99, whether an arbitrator is named 
therein or not. It is contended that unless 
the agreement refers specifically to the 
arbitration taking place under the Arbilra- 
tion Act, it would not be a submission 
within the meaning of the Arbitration Act 
as amended by the U. P. Local Act. It 
is also contended that inasmuch as there 
is no provision made in the guarantee 
for the appointment of two arbitrators or 
for the appointment of a third arbitrator 
or an umpire, there may be difficulty in 
future in completing the arbitration pro- 
ceedings if the defendant company refused 
to agieé to the appointment of such 
arbitrators. 

It seems tous that the latter argument 
has no force. We are not concerned at 
this stage with the question whether any 
deadlock is likely to be created on account 
of a particular attitude adopted by the 
defendant in the arbitration proceedings. 
Nor are we concerned with the questiom 
whether there are particular sections of 
the Act which may not have any applica 
tion to this case. Section 3 merely lays 
down that certain paragraphs of Sch. IL 
shall nob appiy to any submission ox 
arbitration to which “the provisions © on 
the Act for the time being” applied. Thi: 
cannot mean that all the provisions o: 
the Act must apply in toto to the submission 
This cannot be the case because there art 
other classes of agreement referred bi 
therein. There are also references to other 


1937 GUARDIAN ASSURANOE CO , LTD. 


proceedings like the filing of an award and 
so on, and, therefore, it cannot be seriously 
contended that the intention ofthe legis- 
lature was that all the provisions of the 
Act must in their entirety apply to the 
submission. It seems to us that the provi- 
sions of the Act must be said to apply to 
the submission, for the submission is 
governed by it and is subject to some of 
the provisions which are relevant, irres- 
peclive of the question whether ultimately 
the proceedings would be fructuous or not. 

The learned Advocate for the respon- 
dent has to concede that if the U. P. 
Local Act had not been passed and if the 
offer had been accepted at Calcutta, then 
the Arbitration Act would apply to the case, 
because a suit could have been filed in 
Calcutta in respect of the subject-matter 
in dispute and that accordingly Sch. M, 
Civil Procedure Code, would not be ap- 
plicable on account or the provisions of 
s. 3, Arbitration Act. His maia conten- 
tion is thal in view of the amendment 
made by the Local Legislature it is the 
duty of the Muttra Court to understand 
by the word “ submission" the meaning 
given to it in the local amending Act. He, 
therefore, contends that inasmuch as under 
the Local Act it seems to be necessary that 
the agreement must specifically refer to the 
Arbitration Act, the present arbitration 
clause would not be a “submission” within 
the meaning of the definition given by the 
Local Act and that accordingly it would 
not be asubmission under the Arbitration 
Act at all. The argument is that the 
Local Act has been extended to the whole 
of the United Provinces and that, there- 
fore, it isthe duty of the Oourts in the 
United Provinces to understand by the 
word “‘suhmission” used in the Arbitration 
Act the meaning given to it by the Local 
Act. It seems to us that this argument 
has not much force. No doubt the Local 
Act has been exiended tothe whole of the 
United Provinces, in the sense thatif the 
Arbitration Act is subsequently made ap- 
plicable to any District, the local amend- 
ing Act would become applicable auto- 
m tically. But so long as the principal 
Arbitration Act has not been mude appli- 
cable to Muttra, it cannot be seriously ar- 
gued that the amendivg Act, which merely 
alters the definition of one word in the 
plincipal Act, has teen made applicable 
to Muttra. The position then is thatso far 
as the Muttra Court is concerned, the pro- 
ceedings before it are neither governed 
by the Arbitration Act nor by the amend- 
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ing Act, and no party can take the bene- 
fit of the provisions of that Act in arbitra- 
tion proceedings. But that does not mean 
that the Muttra Court should not look ‘at 
the Arbitration Act at all and that even if 
it is satisfied that this is a case which ‘is 
governed by the Act and the suit could 
have been broughtin Calcutta, it should 
ignore the Act and go on with the 
present application or suit as the case may 
ba. It seems to us that in order to see 
whether the paragraphs of Sch. If, have 
been superseded, the Muttra Court is bound 
to consider whether the submission in ques- 
tion was one to which the provisions of 
the Arbitration Act for the time being ap- 
plied, and was a case in which, if the sub- 
ject-matter in dispute was the subject of 


“a suit, the suit could be otherwise institut- 


ed in a presidency town like Calcutta. If 
the submission is such that it could be filed 
in the presidency town of Calcutta, but 
could not be filed in a place like Cawnpore 
to which the Arbitration Act with its amend- 
ment has been extended, the result would 
be that the provisions of the Act still ap- 
plied to lhe submission, though they ap- 
plied only in Calcutta and not in Cawn- 
pore. In such an event it is impossible to 
say thatthe provisions of the Act do not 
apply to the submission at all. It follows, 
therefore, that if the Muttra Court finds 
that the submission is one which could be 
filed in the Calcutta Courts, then it must 
stay ite hands and cannot entertain proceed- 
ings under Sch. II, Civil Procedure Code. 
The learned Advocate for the respondent 
has argued before us that the words “sub- 
ject-matter” used ins. 2, must be under- 
stood to mean the subject-matter from the 
point of view of territorial jurisdiction of 
the Courts and would not includea case 
where a suit could be filed in the presi- 
dency town on account of the residence of 
the defendant. It is true that in s. 20, Civil 
Procedure Code, a distinction has been 
drawn for the purposes of the filing ofa 
snit between (i) the case where the defend- 
ant or defendants sarry on business or work 
for gain or voluatarily reside outside, or 
(ii) where the cause of action, wholly orin . 
part, arises. Under that section, there is 
undoubtedly a distinction, and the cause 
of action cannot be said to arise merely 
because the defendant is residing or carry- 
ing on business at a particular place ; but 
specific provision has been made to meet- 
such 2 case. Thereis no doubt that the 
legislature instead of saying waere the suit 
could have been filed has taken care to say 
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where, 

"if the subject-matter submitted to arbitration 
were the subject of a suit, the suit could be filed ` 

Tne emphasis accordingly is on the sub- 
ject-matter in dispute being the subject of 
a suit. This seems to be quite independent 
of the case where the suit is maintainable 
on account of the residence of the defend- 
ant. If the subject-matter of the suit be 
such that a suit could be brought in respect 
of it in Calcutta, the case would fall under 
s.2, forit does not speak of a suit being 
brought as between the parties, but mereiy 
speaks of the subject-matter being the sub- 
ject of asuit in the presidency town. This 
view is contrary to certain observations 
made in Mathuradas v. Maganlal (16) and 
Khillovram Lokuram v. Louis Dreyfus & Co., 
52 Ind. Cas. 180 (17). The Bombay case 
was an entirely different case where there 
was an oral agreement of ‘reference to 
atbitration followed by an award. The 
High Court held that such agreement was 
not invalid and a suit could be brought 
on the basis of such an award. The obser- 
vation made therein was, therefore, not 
necessary forthe purpzse of deciding that 
case. Tke point did arise in the later 
case in Khillooram Lokuram v. Louis Drey- 
Jus & Co., 52 Ind. Cas. 130 (17), where it 
was Considered that inasmuch as the defen- 
dant residedin Karachi the sait could 
be brought there and, therefore, the case 
came within the purview of s. The 
words used in s. 2, are far more specific and 
significant thin the mere word “matte,” 
used in para. 17 of the Schedule, and we 
think that the Legislatore intended tc con- 
fine the applicabiity of the Arbitration Act 
to cases where the subject-matter in dispute 
was of such a nature asto be the subject 
of dispute in a presidency town and not to 
cases where the subject-matter was not of 
such a nature and the suit could be filed 
because the defendant happened io be 
there. This is in accordance with the 
observation made in In re Babaldas Khem- 
chand (18}. The position then is that 


neither the Arbitration Act nor the amend- 


ing Act is applicable toartitration proceed- 
ings before the Muttra Courts. 


The learned Advocate for the appellant, 
however. strongly relies on the case in- 
Gulabchand Chokhey Lal v. Kishan Narain 


(16) 58 B 369; 150 Tnd. Cas. 472; AI R 1931 
79; 36 Bom. L R 47; 6 R B 435. 

(17) 52 Ind. G:s 130; A IR 1919 Sind 87; 13S LR 
8; A IR 1919 Sind 57. 

(18) 45B 1; 57 Ind Cas. 997; AIR 1921 Bom. 185; 
22 Bom. L R t42. 
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(19}, decided by this Court, and contends 
that even if there were no express refer- 
ence to the Arbitration Actin the guaran- 
tee, the Act applied and therefore the 
reference was one which could be filed in 
Calcutta. The provisions of the amending 
Act of this Province are almost identical 
with the provisions of a similar amending 
Act in the Punjab which came into force a 
year earlier. The Punjab Courtin K. De 
Khanna &Co.v. Model Town Society, Ltd. 
(20), put a restricted construction on this 
new definition and laid down that unless 
and until there is a specific reference to 
the Arbitration Act in the submission, the 
Arbitration Act could not be applicable. 
We now think that the policy of the Legis- 
lature is thatthe Arbitration Act being in 
many particulars defective, it would not be 
fair to give it a universal application, but 
it would be advisable to make it appli- 
cable only in such cases in which 
the parties themselves agreed that the 
arbitration proceedings should take place 
under the Arbitration Act and therefore 
it is necessary that there should be a 
specific reference to the Arbitration Act and 
that a mere reference to arbitration in 
general would not bring in the operation 
of the Arbitration Act. No authcrities 
appear to have been cited before us when 
the earlier case was devided; at least 
none is referred tointhe judgment. The 
judgment proceeded on first impressions, 
The point has been argued wih great 
ability on both sides inthis case and we 
have had the occasion to re-examine 
the matter. On re-consideration we have 
come to ihe conclusion that the policy of 
the Legislature seems to have been 
contrary to what was assumed in that 
case and that the whole object of the 
amending Act isto put a restriction cn 
the scope of submissions and not to make 
them more general. According to tke con- 
tention ofthe learned Advocate for the 
appellant himself, in Calcutta, whether there 
is a specific reference to the Arbitration 
Act or not, the Act would apply. If that 
be the position, then there would be no 
object in passing an amending Act if 
the purpose merely was to make the Act 
applicable whether there was a specifie re» 
ference to it or not. On the other hand, 
there would be a necessity for the amend- 
ing Act ifthe intention be to restrict the 


(19) AIR 1931 All 703; 133 Ind. Cas. 417; Ind. Ral. 
(1931) AIL 657 
CO AER 1933 Lah, 173; 145 Ind. Cas. 129;6 R L 
7. 
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Act to cases where there is a specitc 
reference to the Act. We, therefore, think 
that the observation made in Gulabchand 
Chhokhey Lal v. Kishan Narain (19), was 
not sound though that point was really not 
necessary for the decision of that case. 

We feel no difficulty as regards the 
apprehension in the mind of the respondent 
that a deadlock may be created if the de- 
fendant chocses to be recalcitrant in the 
arbitration proceedings. As was observed 
in In re Babaldas Khemchand (18), there 
is a methed by which the Court can put 
Pressure on the defendant to expedite 
the arbitration proceedings. Under s. 19, 
Arbitration Act, power is given to a Court to 
stay proceedings in case of submission 
where the Court is satisfied that there is no 
sufficient reason why the matter should not 
be referred in accordance with the submis- 
sion and that the applicant was at the 
time when the proceedings were com- 
menced, and still remains, ready and 
willing to do all things necessary to the 
proper conduct of the arbitration, in 
which event it has the discretion of mak- 
ing an order staying the proceedings. It 
follows that if the assured were to institute a 
regular suit for recovery of this amount, 
the defendant company wou'd have to apply 
tə the Court for stay of the proceedings and 
would have to satisfy the Court that there 
was no sufficient reason why tke matter 
should not be referredin accordance with 
the submission and that the c.mpany was 
at the commencement of the proceedings 
and still remained ready and willing to 
do al! things necessary for the proper 
conduct of the arbitration proceed- 
ings. Itis only on those conditions that 
the proceedings can be stayed. If the 
company fails to satisfy the Oourtas re- 
gards either of these matters, the Court 
may not stay the proceedings and go on 
with the suit. There is, therefore, no real 
apprehension that there would be any com- 
plete deadlock in a matter like this. 

Two main questions remain for.considera- 
tion. The first is whether the Guardian 
Assurance Oo., Ltd., is carrying on business 
in Calcutta within the meaning of cl. 12 of 
the Letters Patent of that High Court. The 
poini was raised expressly in the Curt 
below and we accordingly allowed the 
parties to file affidavits before usin order 
to see whether there is anything which 
would necessitate the framing ofa fresh 
issus and sending it down to the Court 
below for determination after proper trial. 
But the affidavit filed on behalf of the 
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appellant ia the light of the affidavits 
filed. by the company does not make out 
any case for substantiating the suggestion 
that the Assurance Company is not carry- 
ing on business at Calcutta. It cannot be 
seriously disputed lhat the rent of a room 
in the premises occupied by Messrs. An- 
drew, Yule & Co, Ltd., is being paid by 
the Guardim Assurance Oo, bid., that 
the said room has been set apart for 
carrying on business on behalf of the 
Assurance Oo, that separate account books 
are maintained as regards the business of 
this Company in Calcutta, that the com- 
pany is paying the license tax to the 
Calcutta Corporation under the Oalcutta 
Municipal Act, that it has undoubtedly got 
Messrs. Andrew Yule & Co. as its agents 
who have been authorized under a duly 
executed ‘powerofattorney to accept 
insurance proposals, issue Cover notes and 
policies and pay all claims. | The Assurancs 
Company, Ltd., has gota sign board also 
indicating that it has its office on the same 
premises. It can also not be denied that 
proposal forms of this type are accepted by 
its authorized agents on behalf of the 
company and that policies under the 
signatures of the Directors of Messrs. 
Andrew Yule & Co. are issued to people who 
get their properties insured. Tha policy 
in the present case was also signed by one 
of the Directors of Messrs. Andrew Yule 
& Co. 

But even on these facts the lea~ned Ad- 
vocate forthe appellant has strenuously 
argued before us that the law as regards 
the residence and the carrying on of busi- 
ness by corporations is different from the 
la y applicable to ordinary business people. 
The contention is thatit is well settled in 
Engeland that a corporation Can carry on 
business only waere it dwells and that 
the corporation can dwell only at the place 
at which its directors met and holi their 
meetings and carry on the principal 
business of the corporation. Great reliance 
has been placed on a numberof old Bagiisa 
cases where the question was waere can a 
corporation or company be considered to 
dwell or reside? Most of these cases are 
summarised in the jadgm2nt of the Madras 
High Court in Tutikz Busavaraju V. Parry 
& Co. (21) His, therefore, ust necessary 
to refer toall of them. But the judg nent 
of Kelly, C. B. in Caleuttr Jute Mills Co. 
v. Nicholson (22) has been quoted almost t.e 

(21) 27 M 315 


(22) (1872) 1 Es. 
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extenso by the learned Judges of the 
Madras High Court and has been greatly 
relied upon. It is, therefore, necessary to 
refer to it briefly. 

In that case the Calentta Jute Mills 
Co. had been formed for the purpose of 
taking over business, plant, ete., of certain 
millsin India. The company was incor- 
porated in England and its affairs in the 
United Kingdom were managed by a 
board consisting of five or more directors. 
The company commenced business as 
spinners and manufactnrers in India and 
not anywhere else. Ib has no real office 
or other place of business in the United 
Kingdom although for the purpose of 
registration, its address was givenin the 
city of London. Only one of the directors 
of the company had his own office at that 
place and the meetings of thé English mem- 
bers of the company were held at that 
place, but all the company's books of 
account, papers as well as other docu- 
ments and moneys, etc., were kept, received 
and dealt with by the management in 
India. The company also had -no property 
whatsoever in England and no money came 
intothe hands of the English directors 
except what was remitted from Calcutta 
from time to time to defray their necessary 
expenses. But after receiving the pro- 
fits there was, after the meetings of the 
shareholders, a distribution at a later 
stage. The question arose whether the 
company could be said to carry on business 
in England so as to be liable to pay income- 
tax. 

_ The learned Judges of the Exchequer 
Division came to the conclusion that the 
company was in fact carrying on business 
in Fngland and was, therefore, not exempt 
from the payment of income-tax. This 
case seems to have been made the basis of 
the view in the Madras Court that a Joint 
Stock Company resides where its place of 
incorporation is, i.e where the meetings 
of the whole company or those who re- 
present it are held, and where its govern- 
ing body meets in bodily presence for the 
purposes of the company and exercises the 
powers conferred upon it by statute and 
by the articles of association. Tt was ac- 
cordingly held that the East India Dis- 
tilleries Company, which was a company 
incorporated in England, was not carrying 
on business in Calcutta because its Board 
of Directors met in England, and that 
accordingly the agents Parry & Co., who 
entered intoa contract in India, were per- 
sonally liable to pay damages for breach of 
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that contract. With great respect, th 
authority cited did not support the conclu 
sion. The English case was one wher» 
the company was actually incorporated ir 
England and had its principal office ir 
Calcutta and it was nevertheless held ts 
carry on businessin England. The Mad 
ras case was a converse case where the 
business was being carried on in Calcuite 
while the company had been incorporatec 
in England. The analogy of that case, 
therefore, did not apply. In Calcutta Jute 
Mills Co. v. Nicholson (22), Kelly, CO. B.n 
wae careful to make the reservation : 

“What is the meaning of the word “residing,” as 
applied to a joint stock company and to this case ? 
The answer is whether there may or may not be 
more than one place at which the same joint stock 
company can reside, I express no opinion at present; 
a joint stock company resides where its place of 
incorporation is,” 


The learned Judge accordingly did not 
hold that a company can reside at only 
one place, much less that it can carry on 
business in only one country. Indeed, in 
the case of a foreign company, ib may be 
registered ina foreign country and may 
carry on businessin India. So far as the 
Civil Procedure Code is concerned, there 
cannot be the least doubt that a foreign 
company which is carrying on business in 
India must be deemed to have its princi- 
pal office in India. Explanalion 2 added to 
s. 20, Civil Procedure Code, lays down that 
a corporation shall be deemed to carry on 
business at its sole or principal office in 
British India or, in respect of any cause 
of action arising at any place where it has 
also a subordinate office, at such place. It 
is also clear from the provisions of the 
Indian Companies Act thatthe latter Act 
recognises the obvious fact that foreign 
companiesmay carry on business in Bri- 
tish India. Section 277 refers to companies 
incorporated outside British India which 
have a place of business in British India. 

Inthe present case the Guardian Assur- 
ance Co. Lida, has got itself registered 
under the Indian Compinies Act under 
s. 277 (Act VII of 1913) as a company carry- 
ing on business in Brilish India. No 
authority has been cited on bekalf of the 
respondent in support of the proposition 
that a foreign company cannot carry on 
business in another country. On the other 
hand there are clear authorities in sup- 
port of the contrary proposition. In La 
Compagnie General Transatalantique v. 
Thomas Law & Co, (23) it was laid down by 
the House of Lords that a foreign corpora- 

(23) (1899) A O 431. i 
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tion which does business in England in 
such a way as to be resident there, may be 
sued there. The view expressed in an ear- 
lier case by Bacon, V. C., was upheld 
where he had laid down that ia the case 
where a company hired an office, 
wrote up their name, and beyond all ques- 
tion stamped upon themselves and upon 
their place of business the assumption that 
they carried on business there, they would 
be deemed to be residing there. In Dunlop 
Pneumatic Tyre Co, Ltd, v. Actien Gesella- 
chaft Fur Motor (24), the defendants were 
a foreign corporation wno were manufactu- 
rers of motor cars abroad and had hired a 
“stand” at the Crystal Palace for the ex- 
hibition of articles of their manufacture at 
the National Cycle Show held there which 
lasted for nine days only. The defendants 
among other articles exhibited a motor car 
fitted with tyres which were alleged by the 
plaintiffs to be an infringement of their 
patent. The employee whcse duty it was 
to explain the working of the articles ex- 
hibited and to take orders for and press 
the sale of the defendants’ goods, was in 
charge of the “stand.” It was held by 
the Court of Appeal that during the conti- 
nuance of the show the defendants were 
carrying on business so as to be resident 
at Orystal Palace, a place within the juris- 
diction of the Court. The case in 
Saccharin Corporation, Ltd. v. Chemische 
Fabrik Von Heyden Aletiengesellschaft (25), 
was a Case where the defendants were 
a foreign corporation, carrying on business 
as manufacturers in Germany and had 
merely employed a sole agent for the 
United Kingdom, who rented an office 
in London and was paid a commission on 
orders obtained by him for the defendants’ 
goods. The agent also had authority to 
enter into contracts for the sale of the 
defendants’ goods without submilting the 
orders to the defendants. The fulfilment 
of orders obtained or contracts made by 
him were made in some cases out of goods 
of the defendants lying at wharves in 
London and in other cases out of a stock 
of the defendants’ goods kept at the 
agent's office. Goods so delivered were 
paid for by cheques sent by the purchasers 
to the agentand the agent also acted for 
another firm. It was held by the Court 
of Appeal that the defendants were carry- 
ing on their business at the agent's office 
(24) (1902) 1K B 342;71 LJK B 284;86L T 
472, 50W R 226; 18T LR 229, 
‘a (1911) 2K B516;80 LJK B ill7;104L T 
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so as to be resident at a place within the 
jurisdiction of the Court. ‘That case in 
our opinion is directly in point. We, there- 
fore hold that it is not open to the respon- 
dent to raise the objection that the Guar- 
dian Assurance Co., Ltd, is not carrying on 
any business at its office in Calutta. 

The last point is asto the place where 
the contract between the parties was 
finally accepted. Originally the agent of 
the Assurance Company obtained a propo- 
sal form (now placed before us in appeal) 
from the respondent signed by him. In 
this Mr. Shiva Mangal Singh had noted 
“Yes” against the quers, “Ls the policy to 
cover larceny including servants ?" and 
he also agreed that the above declaration 
and the answers given above should be 
the basis: of, the contract between him and 
the Guardian Assurance Co., Ltd., and he 
further agreed to accept the policy subject 
to conditions in and endorsed on that 
policy. Onihe back of this printed form 
certain old rates were specified and it was 
patent that there were two distinct cate- 
gories for the fixing of rate, namely, 
(1) burglary and house-breaking, and (2) 
burglary, house-breaking, larceny or theft, 
The rates were different for the two cate- 
gories. It is, however, conceded on behalf 
of the appellants that those old rates have 
been modi.ied since and different rates now 
prevail. The heading of this document 
was “Proposal Form.” The conditions 
were in the form of answers against printed 
questions put. Reading it as a whole, there 
can be no doubt that it was in the form 
cf an -offer made by Mr. Singh to the com- 
pany which the company might later on 
accept. Certain documents have been 
filed by both parties and have been ad- 
mitted by the other so that their genuine- 
ness is not in question. A letter dated 
December 14, 1931, was sent hy the resi- 
dent representative at Oawnvore of the 
Assurance Company, to Mr. Singh in which 
it was mentioned that the company wag 
prepared to accept the risk at the rate of 1 
per cent, against burglary and house- 
breaking only. It contained the request 
to be favoured with instructions io cover 
the risk together with a list of jewellery 
showing the individual value of the articles, 
and to send a cheque for Rs. 180 on the 
amount of Rs. 18,100 for which the articles 
were to be insured The letter con- 
cluded as fellows : 

“On receipt of your instructions, we shall make 


immediate arrangements to cover the risk as stated 
above.’ 
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On December 25, 193], Mr. Singh wrote 
to the agent explaining why he could not 
send a reply earlier naving been out of 
station and stating that he was sending 
tke list attached therewith, that he did not 
know the exact weight of the ornaments and 
thought that the prices were approximate, 
4. e. the price of gold and the costs of 
making them. The letter ended as follows: 
“T hope you will issue the risk note soon.” 
This letter in the ordinary course would 
be received on December 28, at Oalcu:ta, and 
we find that on that very date, namely Decem- 
ber 28, 1931, a cover note was issued by 
the agents Messrs. Andrew Yule & Co. 
insuring the ardcles contained in the list 
sent by Mr. Singh “against burglary and 
house-breaking only” on payment of the 
premium of Rs. 180, the amount assured 
being Rs. 18,000. This cover note was duly 
sent to Mr. Singh and was received with- 
out any protest. Later the policy itself 
was issued on January 18, 1932, which was 
sent to Mr. Singh and received by him. 
Nothing has been placed before us to show 
that Mr. Singh communicated “any formal 
acceptance” of this policy thereafter. The 
learned Advocate for the respondent has 
argued before us that, inasmuch as the origi- 
nal prop. sal form signed by his client hid 
contained the condition that there wou'd 
be insurance against larcesy as well where- 
as in the policy which was ultimately 
issued larceny was excluded, the policy 
must be regarded as a counter offer and, 
tnerefore, the silence ofhis client at Muttra 
must be considered as an acceptance in 
the eye of the law. 

We are wholly unable to accept this 
contention. From the very nature of the 
transaction it was patent that the contract 
was to be finally completed when ths policy 
was issued bythe Company. The original 
prcposal form was merely in the nature of 
an offer made by the appellant, and the 
scorrespondence which followed wasin ths 
nature of settling the terms, as a preliminary 
measure before the premium wus paid 
and the insurance guaranteed and the 
policy issued. Indeed, even the issue (f 
the cover-nole was apparently a provi- 
sional undertaking given by the Company. 
The whole conduct of Mr. Singh, both prior 
to and after the issue of the policy, shows 
that he had from the very beginning 
agreed tothe conditions which would, ulti- 
mately be mentioned in the policy, and he 
agreed by his acquiescence to the deletion 
oi the insurance against larceny also and 
accepted the rate of 1 per cent. quoted for 
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burglary and house-breaking only. The 
correspondence wasin the nature of nego- 
tialions in order to setile as a preliminary 
step the terms on which the policy should 
be issued. The proposal form, as well as 
the cover-note and the policy, show that Mr. 
Singh was to make the offer, and the ac- 
ceptance was to be made by the Company 
when they issued the policy. We are, there- 
fore, unable to hold that this was a case 
of a counter-offer made by the Company and 
contained inthe policy which was subse- 
quently accepted by Mr. Singh at Muttra by 
his silence. 

It isnot necessary fir us to decide this 
point; but we may just refer to a case cited 
by the learned Advocate for the respondent 
which would rather go to suggest that an 
implied acceptance not communicated to 
the promisor would not be an acceptance 
in the eye of the law: see Harvey v. Facy 
(26). We must accordingly- hold that the 
acceptance took place at Calcutta and 
that accordingly a suit could have been filed 
in Calcutta for damages, or at any rate a 
part of the cause of action arose af Gal- 
cutta. Itf-llows, therefore, that the Arbi- 
tration Act would be applicable to this 
case andthe provisions of Sch. IT, Civil 
Prceedure Code, would not be applicable. 


Mr. B.nerji on behalf of his ciient, has 
expressed a fear that the technical objec- 
tion taken by the defendant company is 
with a view to depriving his client of all 
remedies and he has expresied the appre- 
hension that when an applicaticn under 
the Arbitration Actis made in the Calcutta 
High Court, the Company would take the 
plea that tne agreement is not enforceable 
in Oaleutta and that no arbitration pro- 
ceedings can take place, and in that way 
evade the payment and their liability with- 
out having the question of fact tried on its 
merits. He has, therefore, applied for per- 
mission to amend the application which had 
been filed in the Court below so as to :dd 
in itarelief for a decree for Rs. 18,000 with 
interest ard costs by way of damages 
against the Company on the allegations 
already mentioned in tne application. His 
contention is that an application under 
Sch. ||, is afterwards registered as a suit 
and treated asa suit, and when an award 
is delivered, a decree follows, and that ac- 
cordingly it is open to this Court to permit 
the amendment of the application so as to 
include the relicf in the express terms for 


(26: (1893) A C 552; 62 L J P O 127; 69 LT 504; 42 
WR 129. 
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the recovery of the amount claimed. This. 


would, to some extent, be tantamount to 
allowing the conversion of the application 
into a plaint with the proper relief. We 
would not ordinarily even entertain such 
an application, but there is only one point 
in favour of the respondent and it is that 
the period of limitation for the institution 
of asuit has apparently expired and the 
only other remedy, if this application is 
dismissed, would be to proceed to file the 
agreement in the Calcutta High Court 
under the Arbitration Act. We, therefore, 
think that before we finally decide this 
point and also before we make up our minds 
as to the question of cosis, we should 
allow the case to stand out for five months 
to enable the respondent to move the Cal- 
cutta High Court. In ihe meantime we 


order that the proceedings in the Court 
below be stayed. 
No Order accordingly. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 112 of 19°4 
July 30, 1936 
NIYOGI, J. 

Firu WALLIBHOY SULEMAN 
—APPELLANT 


VeETSUS 
Firm JAGJIWANDAS TULSIDAS— 
RESPONDEST 

Negotiable Instruments Act (XXVI of 1861), 
ss. 4, 5, 64, 76-——Promissory note and bill of exchange 
—Liobility of maker— Principal and surety—Dis- 
charge of princtpal—Effect- Drawer, if relieved 
on drawee being relieved—Non-rresentment of hundi 
—Loss of hundi, if absolves from duty of present- 
ment—Purchaser of hundi failing to discharge 
obligations—Whether can fall back on original 
consideration, 

On a promissory note, the maker of the pro- 
missory note unconditionally undertakes to pay, 
whereas on a bill of exchange the maker of it 
gives an unconditionul order directing a certain 
person other than himself to pay. The liability of 
the maker of the promissory note is absolute be- 
cause he unconditionally binds himself to pay, 
whereas the obligaticn undertaken by the drawer 
of a bill of exchange is only conditional since he 
becomes a surety for payment by the drawee. The 
maker of the promissory note becomes the principal 
debtor, whereas the drawee of a bill of exchange 
on acceptance becomes the principal debtor as he 
accepts the primary liability to pay according to 
the tenor of the bill of exchange. It is only when 
the drawee fails to pay that the drawer would be 
liable as his surety. 

A discharge of the principal is a discharge of 
the surety; the contract or engagement of the 
surety being but an accessory to the principal's 
agreement must terminate with it. As the drawee, 
the principal debtor, is relieved of his obligation, so 
will the surety, the drawer, of his liability. 
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In no case can the holder of a hundi be exempted 
from presentment of the kundi for payment except 
in cases provided for in s. 76 of the Negotiable 
Instruments Act. The loss of a bill or note does not 
absolve the party who lost it from making an 
application for payment when it becomes due and 
to give notice of dishonour to all parties. 

The plaintif who purchased the hundi on pay- 
ment of cash cannot, after having failed to [dis- 
charge his obligations under the contract represent- 
ed by the kundi, fall back upon his original con- 
sideration. 

S. C A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Nagpur, dated January 22, 1934, in 
CO. A. No. 52 of 1929, reversing the decree 
of the Court of the First Sub-Judge, Second 
Ciass, Nagpur, dated April 13, 1929, inG. 5. 
No. 54 of 1928. 


Mesrss. D. N. Choudhary, R. B. and S. 
K. Barlingay, for the Appellant. 

Messrs. M. R. Bobde and P. P. Deo, for 
the Respondent. 

Judgment.—This is a plaintiff's appeal 
from a reversing decrce of the Second 
Additional District Judge, Nagpur, whereby 
the suit was dismissed. The appellant 
sued to recover from the respondent 
Rs. 1,35€-3 on a hundi, that is bill cf 
exchange drawn by tke resp-ndent on 
March 17, 192’. That hundi was drawn 
on one Goverdhandas Bhimji cf Bombay 
in favour of the plaintiff, who endorsed it 
in favour of the firm of Kalidas Tikamdcs 
of Surat, who in turn endorsed it to one 
Scmnath Rubjidas of Bombay. The plaint- 
iff alleged that tLe hundi was kst in 
transit from Surat to Bombay, and that 
tLe defendants, upon the plaintiff's request, 
issued a duplicate hundi which after due 
endorsement by the plaintiff was transmitted 
to Kalidas Tikemdas of Surat. The 
duplicate of the hundi was not presented 
for payment as required by law. The 
defendant's contention was tLat the original 
hundi had already been presented by cne 
Chunnilal aud that the money due cn 
it was received by him from the drawee 
Goverdhandas Bh-mji, and further that 
the plaintiff having failed to present ihe 
duplicate to the drawce, he had lost his 
riguét to recover the money frem tle 
defendant. It is pertinent to notice Lere 
that the plaintiff purchased the hundi 
from the defendant on payment of Rs. 1,000 


and some premium for being rent to 
Bombay to discharge his obligations 
there. 


Tne original Coert found, on the allega- 
tions of the plaintiff, thut Chunnilal who 
was alleged by the defendant to have- 
recovered the amount from the drawee 
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was a fictitious person and that the drawee 
did not pay off the hundi. On this find- 
ing it decreed the suit. The lower Appel- 
late Court without going into the merits 
of the case dismissed the suit cn the pre- 
liminary ground that the plaintiff lost his 
right to enforce the hundi agaiast the 
defendant, the drawer of the hundi, in 
consequence of his omission to present it 
to the drawee, namely Goverdhandas Bhimji 
of Bombay and further to give due notice 
of dishonour to the defendant. 

On behalf of the appellant it is contended 
that it is nct open to the drawer of a 
hundi to raise the defence of non-present- 
ment of the hundi to the drawee for 
either acceptance or piyment. Reference 
is made to Phul Chand v. Ganga Ghulam 
(1), Venkatarama Reddiarv. Valli Akkal 
(2), and Shridhar Balwant v. Baxiram 
Rodmal (3). The Madras case does not 
appear to be apposite and the Nagpur 
case could well have been with greater 
pertinence cited for the respondent. The 
Allahabad case is on the face of it dis- 
tinguishable as it was a case of a pro 
missory note and not a hundi. Their 
Lordships rightly heid that as the defend- 
ant in that case was the maker of the 
promissory note he was net relieved from his 
liability by reason of the default in present- 
ment. That decision was bound to follow 
in view of the plain terms of s. 64 of the 
Negotiable Instruments Act. That section 
runs as follows :— 

“Promissory notes, bills of exchange and cheques 
must be presented for payment to the maker, 
acceptor or drawee thereof, respectively, by or on 
behalf of the holder as hereinafter provided. In 
default of such presentment, the other parties thereto 
are not liable thereon to such holder.” 

It is clear from the wording of the 
section itself that the default in present- 
ment of the hundi for payment does not 
absolve the maker of the promissory-no‘e 
from liablility. The word “respectively” 
used in that section indicates that the 
word “maker” has reference to promissory 
notes, the acceptor to bills of exchange, 
and the word “drawee” to cheques. The 
present case is concerned with a hundi, 
that is, a bill of exchange and not a pro- 
missory nole. In relying on Phul Chand 
v. Ganga Ghulam (1), as authority in this 
casc, the appellant appears to ignore the 
distinction between the nature of contract 

(1) 21 A 450; A W N 1899; 157. 

(2) 58 M 693; 153 Ind. Cas. 944; 41 L W 15; 7RM 
384; (1935) MWN 1; 68 M LJ81;A I R 1935 Mad. 

t 
WA, R 134; 139 Ind, Cas. 305; AI R 1932 
Nag. 55; Ind. Rul, (1932) Nag. 102. 
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represented by a promissory note and a 
hundi or bill of exchange. As the detini- 
tion of these two terms given in the 
Negotiable Instruments Act showa, on a pro- 
missory nste, the maker of the promissory note 
unconditionally undertakes to pay, whereas 
on a bill of exchenge the maker of it 
gives an unconditional order directing a 
certain person other than himself to pay. 
Now the maker of a bill of exchange or 
cheque is called a drawer and the person 
thereby directed to pay is called the drawee, 
vide s. 7. The liability of the maker of 
the promissory note is absolute because he 
unconditionally binds himself to pay, 
whereas the obligation undertaken by the 
drawer of a bill of exchange is only con- 
ditional since he becomes a surety for 
payment by the drawee. The maker of 
the promissory note becomes the priacipal 
debtor, whereas the drawee of a bill of 
exchange on acceptance the principal 
debtor as he accepts the primary liability 
to pay according tothe tener of the bill 
of exchange. Itis only when the drawee 
fails to pay that the drawer would be 
liable as his surely. Now, presentment 
is necessary for acceptance or payment 
under ss. 61 and t4 of the Negotiable 
Instrument Actin order to fix the drawee 
with liability, it must follow that if there 
was no such presentment the drawee would 
be discharged from liability. It isa well 
recognised rule Of law that a discharge of 
the principal isa discharge of the surety; 
the ccntract or engagement of the surety 
being but an accessory tothe principal's 
agreement must terminate withit. As the 
drawee, the principal debtor, is relieved of 
his obligation, so will the surety, the drawer 
of his liability. Section 64 of the Negoti- 
able Instruments Act absolves from liability 
all parties except the maker of the pro- 
missory note, acceptor of bill of exchange 
and drawee of a cheque but does not 
absolve the drawer. One of the parties 
so absolved is the drawer of the bill of 
exchange. The principle on which this 
distinction ıs based is transparent, namely 
that “the maker, acceptor or drawee” are 
‘he principal debtors, whereas the others 
are only sureties In view of these con- 
siderations it was imperative on the plaintiff 
to present the hundi for acceptance and 
payment, to the drawee of the hundi, 
Goverdhandas Bhimji. It may be that in 
the case of shahajogi hundi under the 
mercantile usage prevailing in this country, 
the presentment for acceptance is excused, 
but in no case can the holder of a hundi 
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be exempted from presentment of the hundi 
for payment excep! in cases provided for 
ins. 16 of ths Negotiable Instruments Act. 
No such circumstances lo excuse the non- 
presentment have been pleaded nor could 
it be said that the drawer could not suffer 
damage for want of presentment as he 
had already been debited with the amount 
paid by the drawee Chunnilal, before the 
institution of the suit. 

Taking tLe plaintiffs own case, if the 
original was lost it was obviously his duty 
to present the duplicale of the hundi for 
payment. The loss ofa bill or note does 
not absolve the pariy who lost it from 
making an application for payment when 
it becomes due and to give notice of 
dishonour to all parties. On default in 
presentment the holder of a hundi is bound 
to lose his remedy against the drawer as 
well as the endorsor. The plaintiff, there- 
fore, cannol urge the loss as any excuse 
for non-prcsentment of the duplicate of 
the hundi and stillclaim his remedy against 
the drawer. : 

It is ingeniously argued thal as the hundi 
was already presented by Chunuilal there 
was no necessity for afresh presentment of 
the duplicate ot the kundi. The argument is 
self-contradictory and thoroughly fallacious. 
If there was a valid presentment of the 
hundi by Chunnilal, tnat the hundi has 
been discharged and the plaintiff's claim 
must collapse. If on the other hand tnere 
was no valid presentment, the presentment 
of the duplicate was indispensable. The 
position taken on, behalf of the plaintiff is 
anomalous in the extreme. While it is 
conceded thatthe presentment by Chunnilal 
was a good presentment to dispense 
with the presentment of the hundi by 
the plaintiff, the presentment by Chunnilal 
is not accepted as good in so far as it 
was followed by the discharge of the hundi 
by payment. ‘Che plaintiff cannot "sell the 
cow and sup the milk”. 

The assumption that the presentment by 
Chunnilal was a good presentment involves 
the admission tnat he was entitled to 
present it, but the plaintin tights shy of 
this result. If it was not a valid present- 
ment then there was no presentment at 
all, and it would consequently necessitate 
the presentment of the duplicate by the 
plaintiff. 

In the course of the argument an 
attempt was made to show that ia fact the 
duplicate was sent to Goverdhandas Bhimji. 
There is no doubt some evidence to suport 
it, but in the absence of any plea to that 
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effect, the evidence cannot be considered. 
liven assuming that there was a fraud, 
as is suggested, in the presentment by 
Ckunnilai, still tha, would not assist the 
plaintiff as it would mean that there was 
no presentment at all of the original hunai 
in which case it would chviousiy be in- 
cumbent on the plaintiff to present the 
duplicate. 

In any case the plaintiff's claim must 
fail as he ccmmitted a default in giving 
notice of dishonour to the drawer in view 
of s. 93 of the Negotiable Instrumenis 
Act. 

Lastly it is urged that in any event he 
could recover the cunsideration which he 
had paid for the nundi. | donot think 
that the plaintiff who purchased the hundi 
on fayment.of cash can now, atter having 
failed to dischaige his obligations under 
the contract represented by the hundi, Iall 
back upon his original consideration. If 
there had been a pre-existing debt which 
was intended to be satstied by the hunde 
and it were possible to trea, the kundi as 
only a conditional payment, the question 
would have been different; but in this 
case when tne delendant sold the 
hundi for consideration received by him 
at the moment there could be no other 
liability jeft except that on the kundi; 
see Bashyam’s Negotiable Instruments Act, 
page 254, 6ib Edition. i 

‘Lhe appeal stands dismissed with costs. 

N. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Stamp Reference in First Oivil Appeal 
No. 163 of 1932 
August 13, 1936 
SULAIMAN, U. J. AND BAJPAT, J. 
RANDHIR SINGH AND ANGTHEK— 
| EFENDANTS— APPELLANTS 

h VETSUS 
RANDHIR SINGH—PLaINtTiFY AND OTHERS —- 
DEFENDAN TS— RESPONDENTS 

Court Fees Act (VII of 1810), s. 7 w) (b)— 
Applicability — Suit jor recovery of fraction of 
a urstinct unut separately assessed to 1evenue—W he- 
ther governed by cl. (b). 

A case would be governed by s. 7 (v), sub-s. (b), 
Court Fees Act, if the land lums an entire estate 
ora definite share ofan estate paying annual re- 
venue to Government or torms partt such estute 
and is recorded as afuresuiu, but would be governed 
by sub-s, (d) ii xb iorms part of an estate paying 
revenue to Government but is not a definite shure uf 
such estate and 1» not separately assessed as afoic- 
mentioned. The distinction, 3s perfectly obvious, 
Where there is an cstate Laying annual revenue 
to Government ana a fractional share of that 
estate is transferred, then it is easy to agcertain 
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the proportionate amount of the Government 
revenue onthe property transferred. On the other 
hand, if the property transferred is not a fractional 
share ofan estate paying revenue to Government, 
but is only a specified part of such estate and such 
specified part is not separately assessed to revenue, 
it is not possible to ascertain the proportionate 
liability of that specified plot so far as the payment 
of Government revenue is conesrned. In the former 
case, where the revenue can be asceitained, the 
case would be governed by sub-s. (b) while in the 
latter case by sub-s. d). 

In a suit for the recovery of a three-fourths out of 
two-thirds share in khewat No. 1-2 by pre-emption, 
where the khewat proluced shows that khewat 
No. 1-2 isa distinct unit, a separate estate and 
assessed separately to revenue, & fraction of this 
distinct unit being in dispute, it iseasy to ascer- 
tain the proportionate amount of revenue assessable 
on this property and hence the case is governed by 
8.7 (v) (b), Court Fees Act. Haliman v. Media (1), 
distinguished a 

Stamp Ref. in F.C. A. from a decision of 
the Sub- Judge, Azamgarh, dated February 
29, 1932. 

Messrs. S. N. Sen, A. M. Gupta and K. 
L. Misra, for the Appellants. | 

Messrs. K.N. Katju, N. Upadhiya and 
M. L. Chaturvedi, for the Respondent-. 


Order.—This case has been put'up 
before th’s Bench for the consideration 
whether the court fee paid in the Court 
below on this claim was sullicient. The 
suit was forthe rec.very of a three fourths 
out of txc-thirds share in khewat No. 1-2 
by pre-emption. The Inspector of Stamps 
has submitted that the case comes under 
s.7 (w) (d) whereas the Stamp Reporter 
has suggested that the case should fall 
under s. 7 (v) b), Court Fees Act. The 
case would be governed by sub-s. (6), if 
the land forms an entire estate or a detinite 
share of an estate paying annual revenue 
to Government or forms part of such estate 
and is recorded as aforesaid, but would 
be governed by sub-s. (d) if it forms part 
of an estate paying revenue to Govern- 
ment but is not a definite share of such 
estate and is not separately assessed as 
aforementioned. The distinction, in our 
opinion, is perfectly cbvious. Where there 
is an estate paying annual revenue to 
Government anda fractional share of that 
estate is transferred, then it is easy to 
ascertain the proportionate amount of the 
Government revenue of the property 
transferred. On the other hand, if the prop- 
erty transferred is not a fractional share cf 
an estate-paying revenue to Government, 
but is only aspecitied part of such estate 
and such specified partis not separately 
assessed to revenue, it is not possible to 
ascertain the proportionate liability of that 
specified plot so far as the payment of 
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Government revenue is concerned. In tLe 
former case, where the revenue can be 
ascertained, the case would be governed 
by suds (b) while in the latter case by 
sub s. (d). 

There is really no conflict of opinion in 
Tlaliman v. Media (1), and the cose in 
Beti Kuari v. Harnath Singh. S.A. 
No. 1259 of 1935, decided on April 
14, 1936. In the former case, 
the property in question was 2 frac- 
tional share of a khewat khata which was 
not separately assessed to revenue. It 
was, therefore, not possible to ascertain 
the proportionate liability of that property. 
On the other hand, inthe latter case, the 
properly in question was a definite share 
of a particular patti which hed been 
separately assessed to revenue and was 
recorded as such. It was, therefore, clear 
that sub-s. (d) applied tothe former case 
while sub s. (b) applied to the latter. In 
the present case the khewat produced 
shows that khewat No. 1-2 is a distinct unit, 
a separate esiate and ussessed separately 
tə revenue. A fra tion of this distinct 
unit being in dispute, it is easy to ascertain 
the proportionate amount of revenue assess- 
able on this property. We are, therefore, 
of the opinion ihat the case is governed 
by sub-s. (b) and that the report of the 
Stamp Reporter is correct. There is ac 
cordingly no deficiency on account of the 
court-fee paid in the Court below, 

Order accordingly. 

(1) (1933) AL J 393; AIR 1933 All, 414; 115 
Ind. Cas 332; 55 A531, GRA 99. 





LAHORE HIGH COURT 
Second Civil Appeal No. 889 cf 1935 
March 11, 1936 
AGHA HATDAR, J. 
MOHAN LAL AND OTUERS—PLAINTIWES— 
APPELLANTS 
versus 
SHIB CHARAN DAS AND 0THERS—DEFEN- 

DANTS~—~RESPONDENTS. 

Jurisdiction—Waiver—Non-compliance with pro- 
cedure prescribed as an essential—-Defect, if can be 
waived—Fatlure to take objection at proper stage— 
Whether effects waiver—Rateable distribution—Order 
allowing when not challenged becomes final. 

Where there is jurisiiction over the subject- 
matter but non-cumplianse with the pr-cedure pre- 
scribed as essential for the exercise of jurisdiction, 
the defect might be waived. Dafects of jurisdiction 
arising from irregula1ities in the commencement of 
the proveeding may be waived by the failure to take 
objection atthe proper stage of the proceedings, 
Pisani v. Attorney-General of Gibralter (2), relied 
OR, 
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An order allowing a claim to rateable distribution 
when not challenged by way cf appeal or any other 
proceeding becomes final. The general doctrine of 
res judicata appliesand the order cannot be attack- 
ed in a suit. 


8.0. A. from the decree of the District 
Judge, Delhi, dated March 14, 1535. 

Messrs. Jagan Nath Aggarwal, Mehr 
Chand Mahajan and Yashpal Gandhi, for 
the Appellants. 

Messrs. Badri Das and Inder Dzv, for the 
Respondents Nos. 1 and 2. 


Mr. M. L. S2thi, for Jagan Narain, Res- 


pondent. 

Judgment—On Febiuary 13, 1928, 
Shib Charan, defendant No.1, and Har 
Charru, defendant No. 2, obtained a decree 
against the plaintiffs and Sham Sundar, 
defendant No. 3, and Madan Gopal, defen- 
dant No. 4, in the Court of the Subordinate 
Judge, Saharanpur. The decree was 
ex purte against defendants Nos. 3and4 It 
may be mentioned Lere that the plaintiffs 
in the present suit, who were judgmen’‘- 
debtors in the decree obtained by Shib 
Charan and Har Charan in the Court of tke 
wSubordinate Judge, Suharanpar, appealed 
tothe Hign Courri” Judicature at Allah- 
abad and cbtained an crder for stay of 
execution against them: The execution 
was, however, to continue against Sham 
Sundar and Madan Gopal, defendants 
No. 3 and 4. Mohan Lal and others, plain- 
tiffs in the present suit,on May 22, 1928, 
obtained a money decree for a sum of 
Rs. 47,000 odd against defendants Nos. 3 
and 4 in the Court of Lala Munshi Ram, 
Subordinate Judge, Delhi. Another decree- 
holder Jagat Narain defendant No. 5 also 
pgot_ a decree against defendant No. 4 in 
Khe Court of Lala Munshi Ram and applied 
for rateable distributicn. On February 
17, 1928, on the application of Shib Charan 
end Har Charan, defendants Nos.1 and 
2, the Court of the Subordinate Judge 
at Saharanpur issued a certificate of the 
transfer of the decree for execution to the 
Wourt of the Senior Subordinate Judge, 
Welhi. On March 15, 1928, defendants Nos. 1 
md 2 presented an application and the 
wrapsfer certificate before the Senior 
Subordinate Judge, Delhi. On March 17, 
4928, the Senior Subordinate Judge trans- 
Merred tke decree for execution to Mr. 
Daswandha Singh, Subordinate Judge, 
kst Class, Delhi. On October 19, 1928, 
jefendants Nos.1 and 2 made an appli- 
sation to Mr. Daswandha Singh, asking for 
ansfer of the decree to the Court of Lula 
Munshi Ram for execution. 

The application remained pending in 
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‘Nos. 1 and 2 from 
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the Court of Mr. Daswandha Singh up to 
November 19, 1928, on which date Mr. Das- 
wandha Singh transferred the decree to 
Court of Lala Munshi Rum, Subordinate 
Judge, Delhi, fur execution. On the same 
date, defendants Nos. 1 and 2 made an 
application to Lala MunsLi Ram. “Th s 
application was of a composile character 
purporting to bave been made under 
O. XXI, r.1l, ands. 73, Civil Procedure 
C de, inasmuch es if contained a prayer 
for rateable distribution. In the Court cf 
Lala Munshi Ram, the present plaintiifs, 
decree-holders, and defendanis Nos. 1 and 
2, also decree-hclders, appeared visa vis 
and the plaintiffs raised objections against 
the claim of defendants Nos. 1 and 210 
share in-rateable distribution on the 
ground thatthere were no proper proceed- 
ings before Lala Munshi Ram, fer 
execulion of the decree in favour of dce- 
fendants Nos. 1 and 2. It was pleaded 
that the certific.te transferring the execu- 
tion cf tLe decree to the Court of Lala 
Munshi Ram by Mr. Daswandha Singh was 
incgular end tkerefore the Court of Lala 
Munsti Ram could not entertain the up- 
plication of defendants Ncs. 1 ard 2. In 
other words their plea w.s that the tranc- 
fer certificate obtained by defendants 
{he Court of the 
Subordinate Judge at Saharanpur should 
have been tothe District Judge of Delhi 
and not to tke Senior Subordinate Judge. 
On July 8, 1929, Lala Munshi Ram dealt 
with this objection in a full and exhaus- 
tive order. He realised that there was an 
irregularity because the record was not 
transmitted to the District Judge, Delhi 
but he was of opinion that tLe irregularity 
was nctso material asto deprive him of 
jurisdiction of enterlaining the proceedings 
in execution. Inthe end he came tothe 
conclusion that defendanis Nos. 1 and 2, 
Shib Charan and Har Charan, were 
entitled to rateable distribution. This 
order, I may observein passing, was never 
appealed against and was allowed to 
become final. On July £0, 1929, the plain- 
tiffs instituted the present suit for a 
declaration that defendants Nos. 1 and 2 
are not entitled to claim any rateable dis- 
tribution and for a perpetual injuncton 
restraining them frcm receiving a rateable 


share as ordered by Lala Munshi Ram, 
Subordinate Judge, First Class. 
The plaintiffs alleged that the decree 


obtained by Shib Charan and Har Charan 
against Madan Gopal, defendant No. 4 
and Sham Sunder, defendant No. 8, was 
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912 
a collusive and fictitious one. They further 
raised the plea that Mr. Daswandha Singh 
had no jurisdiction to transfer the decree 
for execution to Lala Munshi Ram since the 
decree had been transferred iohim by the 
Senior Subordinate Judge and he ought to 


have execuled it himself instead of sending 


it on for execution to Lala Munshi Ram. 
Defendant No. 5 admitted the plaintiff's 
claim. It will be seen that the plaintiff's 
suit has hardly anything to do with the 
merits of the real controversy between 
the parties and is based on mere techni- 
calities. The contesting defendants Nos. 1 
and 2 naturally meet the  plaintifi’s 
technicalities by raising pleas, equally 
technical. They pleaded that the plaintiffs 
in the Court of Lala Munshi Ram had 
waived the objection of jurisdiction until 
the meney had been realised, that the 
suit was barred under s. 47, Civil Proce- 
dure Code, and that the order of Lala 
Munshi Ram, dated July 8, 1927, operated 
as res judicata. The Subordinate Judge 
allowed the plaintiffs at the time of hear- 
ing to raise the further plea that the 
transfer of the decree for the purpose of 
execution to the Court of the Senior Sub- 
ordinate Judge, Delhi, was erroneous and 
that the transfer should have been made 
to the District Judge whoalone sould send 
it for execution to any competent Subor- 
dinate Judge. He further held that in 
any event the Subordinate Judge to whom 
the decree had been sent for execution, 
could not transfer tte decree to another Sub- 
ordinate Judge. He also held that s. 47 
was no bar tothe present suit. 

On the question of the collusive nature 
of the decree obtained by defendants 
Nos. 1 and 2 against defendants Nos. 3 
and 4 the trial Court decided against the 
plaintiffs. He observed that the decree was 
transferred by the Saharanpur Court to the 
Delhi Court and after passing through the 
two Courts successively at Delhi it ultimate- 
ly reached the Court of Lala Munshi Ram. 
He came to the conclusion that all these 
proceedings were irregular ani contrary to 
law and therefore Lala Munshi Ram had 
no jurisdiction toallow defendants Nos. 1 
and 2 rateable distribution. He accordingly 
decreed the plaintiffs’ claim. Defendants 
Nos. 1 and 2 went up in appeal to the 
District Judge who allowed the appeal and 
dismissed the plaintiffs’ claim. The plaintiffs 
have come to this Court in second appeal. 
The appeal was argued by Counsel for the 
parties at considerable length and 
numerous authorities were cited on both 
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sides. The order passed by Lala Munshi 
Ram on July 8, 1429, cannot be treated as a 
nullity on the ground of want of jurisdiction. 
Undoubtedly he had jurisdiction to execute 
the decree and the only ground on which 
his order is attacked is that the application 
for execution on behalf of defendants Nas. 1 
and 2 did not reach his Court through 
the proper channel. 

In the.course of arguments in the Courts. 
below as well asin this Court the plaintiffs 
also relied upon the irregularities in the . 
actionof the Subordinate Judge, Sabaran- 
pur, who instead of transferring the decree 
for execution to the District Judge, Delhi, 
sent it to the Senior Subordinate Judge, and 
also the Senior Subordinate Judge's (Delhi) 
action in sending it to Mr. Daswandha 
Singb. But the learned District Judge, 
in my opinion, was justified in confining 
the objection of the plaintiffs to the origi- 
nal allegation that Mr. Daswandha Singh 
had no power to send the decree to Lala 
MunshiRam This would not, Lowever, make 
any difference so furasthe result of the 
present suit is concerned. After the ap- 
plication for execution had reached the 
Court of Lala Munshi Ram, there were 
no less than seven hearings and yet no 
objection was raised by the plaintiffs 
challenging the jurisdiction of Lala Munshi 
Ram to take any action on the application 
of defendants Nos. 1 and 2. It was only 
when the assets were realised that the 
objection was raised in the limited form, 
namely that Mr. Daswandha Singh could 
not transfer the decree for execution to Lala 
MunshiRam. No objection was raised to 
the transfer of the execution from the Court 
of the Subordinate Judge, Saharanpur, to the 
Court of th: Senior Subordinate Judge, 
Delhi, and from that Court to that of 
Mr. Daswandha Singh. If the objection 
had been raised without delay, it would 
have been possible for defendants Nos. 1 
and 2 to put matters right by obtaining 
transfer certiticate from the 
Court of the Subordinate Judge, Saharan- 
pur. This was not done and in my 
opinion it was not competent to the plain- 
tiffs to challenge the order of Lala Munshi 
Ram merely because the strict procedure 
for the transfer of execution proceedings 
to his Court had not been followed. In 
this connection I would refer to Kishan 
Lal v. Jat Lal (1). 

This was a revision before a learned 
Single Judge of this Court following a Privy 

(1) 1 Lah, 158; 52 Ind, Cas, 352; A IR1919 Lah” 
72; 95 PL R 1919, 
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Council judgment and two judgmen's of the 
Queen's Bench Division. In Pisani v. Attor- 
ney-General of Gibralter (2°, their Lord- 


ships of the Privy Council held that 
where there is jurisdiction over the 
subject-matter but non-compliance with 


the procedure prescribed as essential for 
the exercise cÊ jurisdiction, the defect 
might be waived. It was also pointed 
out that defects of jurisdiction arising 
from irregularilies in the commencement 
of the proceeding may be waived by the 
failure to take objection at the proper 
stage ofthe proceedings. I respectfnily 
_ follow this proposition of law which bears 
the imprimatur of the highest authority. 
It fully covers the point raised by the 
appellants in this Court. The result 
therefore is ihat the plaintiffs must be 
taken to have waived their objecticn to 
the jurisdiction of Lala Munshi Ram for 
a considerable time and waited till the 
assets had been realised and it was too 
late for the contesting defendants Nos. 1 
and 2 tore.rieve the position by obtaining 
a proper ce:tificate fiom the Saharanpur 
Court. I agree with the lower Appellate 
Court in ifs finding on the question of 
waiver which is a finding of fact, though, 
as a matter of abundant caution, I have 
satisied myself by referring to the pro- 
ceedings ihat the finding was correct. 
This being so,in my opinion, Lala Munshi 
Ram could entertain the applications cf 
defendants Nos. 1 and 2 and his order 
dated July 8, 1929, was a good and valid 
order. This at once leads to the censi- 
deration of the question of res judicata. 
The order that ke made on the application 
of defendants Nos. 1 and 2 holding that 
they are entitled to rateable distribution 
was not challenged in appeal. Itis a 
full-bodied order dealing with the question 
of his jurisdiction and the righis of de- 
fendants Nos. land 2 to claim the rateable 
distributicn, 

This order, ae already pointed out, was 
never challenged by way of appeal or any 
other proceeding. It had become final 
and the general doctrine of res judicata 
therefore applies and it is not open to 
the plaintifs to attack that order in ihe 
present suit. This being my view, it is 
not necessary to go into the’ question 
whether the present suit was barred by 
the provisi ns of s. 47, Civil Procedure 
Ccde. After a careful ccnsideration of 
the case 1 find myself in general agree- 
ment with the judgment of the lower 

(2) (1874) L R 5PO616; 30 L 729; 22 W R 900. 
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Appellate Court. I therefore affirm the 


same and dismiss the appeal with costs. 
N. Appeal dismissed: 





ALLAHABAD HIGH COURT 
Givil Reyision Application No. 191 of 1936 
_ November 4, 1933 
Benner, J. 
BHAWANI PRASAD—AppLicant 
versus 
RAM PRASAD—Opposits Party 

Contribution —Co-defendants—Decree for costs 
against contesting defendant and defendant admit- 
ting claim—Costs paid by contesting defendant— 
Surt for contribution by him—Other defendant, if can 
plead that plaintiff was not in equity entitled to 
proportionate share of costs. 

Where ina suit against two defendants one cən- 
tests the suit and the other admits the claim and 
a decree for costs is passed against tnem, and the 
defendant who contested brings a suit for contribu- 
tion against the other for costs paid by him 
alone, it is open to the other to plead that in 
equity he was not entitled to a decree for a 


‘proportionate share of the costs although he had 


paid the whole costs. Nand Lal Singh v. Beni Madho 
Singh (1), applied. 


C. R. App. from an order of the Judge, 
Small Cause Court, Cawnpore, dated 
February 12, 1935. 

Mr. S. B, Johari, for the Applicant. 

Mr. M. L, Chaturv2di, for the Opposit 
Party. 

Order.—This is a civil revision by a 
plaintiff whose suit for contribution has 
been dismissed by the Small Cause Court. 
One Bhagwan Prasad brought a Suit No. 53 
of 1933 against the present plaintiff and 
defendant Bhawani Prasad and Ram Prasad 
and got a decree for costs against each. 
In execution ot that decree Bhawani Prasad 
had to pay the total amount of costs and 
he now sued the defendant Ram Prasad 
for a half share. The Court below has gone 
into the question of equities and has held 
that there was adeed of relinquishment 
by Bhagwati Prasad in favour of Bhawani 
Prasad and Ram Prasad and Bhagwati 
Prasad gave notices to Bhawani Prasad and 
Ram Prasad calling upon them to have ihe 
deed of relinquishment avoided as ineffec- 
tual and fictitious. In reply to the notice 
Ram Prased frank'y admitted Bhagwati 
Prasad's rights in the property and express» 
ed his willingness to deliver up tke deed 
of relinquishment, but Bhawani Prasad 
denied the right of Bhagwati Prasad, and 
accordingly Bhagwati Prasad had to file 
his Suit No. 53 of 1933. In that suit Ram 
Prasad filed a written statement admitting 
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the rights of Bhagwati Prasad. Bhawani 
Prasad c ntested the suit and after a con- 
test the suit was decreed. The Court below 
‘tLerefore held that the costs in that suit 
were incurred solely by the action of 
Bhawani Prasad and therefore that Bha- 
wani Prasad had no right in equity to call 
on the defendant Ram Prasad for paym'nt 
of a share of the costs. 

In revision the ground is put forward 
that the Court’ below had no jurisdiction to 
go behind the decree in the original Suit 
No. 53 cf 1933 end no other point is put 
forward. Now on this point cf law the 
opposite party has referred to a ruling of 
this Court reported in Nand Lal Singh v. 
Beni Madho Singh (1). ‘That was a case in 
which a suit had been brought against the 
Plaintiff Nand Lal end a defendant Ram 
Lal, and Nand Lal defended fhe suit and 
alleged that Ram Lal had instigided the 
Plaintiff to sue. Ram Lal did not defend 
tue suit. The suit was partly decreed and 
the plaintiffs in that suit brought an appeal 
and obtained a decree in appeal against 
` Nand Lal and Ram Lal. The cosis in 
question appear from the ruling to be 
the costs in the Appellate Court, 
which was the High Court, and it is ob- 
vious that it was only due to the action of 
Nand Lal that tke plaintiffs in that suit had 
“to appeal. The High Court held that under 
‘those circumstances Nand Lal had no right 
to sue for contribution although he had 
paid the whole of the cos's which had been 
jointly decreed against him and R.m Lal 
in the High Court. The case is in some 
way parallel to the present casa and it is 
‘a clear authority for the proposition that a 
person in the position of the plaintiff who 
- brings a suit for contribution of costs can 
have the defence set up against him that 
“in equity he is not entitled to a decree for 
8 proportionate share of the costs although 
he has paid the whole costs. Accordingly 
Iconsiderthat oo error of law has been 
shown in the judgment of the Court below 
“as the Court below has followed a reported 
ruling of this Court. Under these circum- 
- Stances, the civil revision is dismissed with 
cosis. 

N. Application dismissed. 


(1) 40 A 672; 47 Ind, Cas. 980, AI R 19 ` 328; 
TENTS 18 All,” 328; 
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PATNA HIGH COURT 
Aj pealis from Appellate Decrees Nos. 471 
and 472 of 1934 
February 3, 1937 
MouamMuap Noor, J. 
RAM CHANDRA SINGH AND ANOTHER— 
APPELLANTS 
versus 
JAMUNA SINGH AND ctanrs— 
RESPONDENTS 

Record of Rights—Final entry in—Whether over- 
ridden by papers relating to entry of names in earlier 
stages of settlement operation. 

In a suit for recovery of land alleged to have 
been wrongly included by the Settlem2nt Authori- 
ties in the holdings of the defendants, papers relat- 
ing to the entry of the plaintiff's names in earliex 
stages of the settlement operations and the land- 
lord's sarishta based upon the khasra and the mar 
which the Gourt considers not fit to rely upon, can- 
not inany way override the final entry made in the 
Record of Rights. | , 

A. from a decision of the Subordinate 
Judge of Chapra, dated April 14, 1934, 
reversing that of the Additional Munsif 
cf Chapra, dated February 28, 1933. 

Mr. Biubaneshwar Prasad, fcr the Appel- 
lan's. 

Messrs. Manohar Lal, Harinandan Singh 
and Rai Paras Nath, for ibe Respondents. 


Judgment.—TLese two appeals arise CUN 
cf two suits instituted by the same plain- 
tiffs against the same defendants for 
recovery of two pieces of land which 
according to them formed parts of thei» 
holding in village Digrishuca in the dis 
trict of Saran, and which were wrongly 
included by the settlement authorities jm 
two holdings of the defendan's. In Secondl 
Appeal No. 471 of 1931 the area involvedl 
is 3 bighas 14 kathas 6 dhurs which forme 
part of plot No. 124, being in khata No. 24 
of the defendants; while in Second Appea. 
No. 472 the area involved is 11 bighas 
15 kathas 17 dhurs, being plot No. 37 o, 
the village which has been recorded ir 
khata No. 3 ofthe defendants. Two suit: 
were instituted perhaps on account of the 
fact that though according to the plaintiff» 
the lands of both the suits appertained ti 
the same holding of theirs, they were re 
corded in two different khatas of the de 
fendants. 

The only question to be decided wa 
whether the presumption of the correctnes. 
of the Record of Rights has been rebuttec 
by the plaintiffs; or, in other words, whethe 
they proved that the lands, the subject 
matter of the two suits, were parts of thei 
holding. 

The trial Court decreed both the suits, bu 
the learned Subordinate Judge on appea 
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by the defendants has dismissed them. The 
Plaintiffs have preferred these two second 
appeals, 

_ In my opinion, no question of law arises 
in these cases. The trial Court relied upon 
a certain map and khasra which was pre- 
pared for purposes of assessment of rent 
by the landlord, the Maharaja of Dumraon. 
The learned Subordinate Judge for reasons 
which cannot be said to be unsound or 
contrary to law, has declined to act upon 
them. Then in order to decide whether 
the plots in suit correspond to the parti- 
cular plots of ihe khasra of the Raj. the 
learned Munsif had relied upon the Com- 
missioner’s report. The learned Subordinate 
Judge has held that the Commissioner's 
report not being based upon any fixed 
point and the lands being situated in 
‘diara, his identification of the disputed 
lands with certain plots of the Jehasra of 
the Raj could not be relied upon. The 
learned Advocate appearing for the appel- 
lants has, however, contended that the 
learned Subordinate Judge has ignored a 
numberof documents. I do not: think so. 
The documents referred to are either of 
-tthe landlord’s sarishta and arc based upon 
he krasra and the map which ths learned 
Subordinate Judge has not considered fit 
to rely upon, or they are the papers re- 
‘lating to the entry of the plaintiffs’ names 
in the earlier stages of the- settlement 
operations and cannotin any way override 
the final entry made in the Record of Rights. 

.In my opinion the appeals are concluded 
by ths findings of fact and I dismiss them 
with costs. ; 

N. Appeal dismissed. 

ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1004 of 1934 
November 9, 1936 
Niamar ULLAH, J. 
MOHAMMADA AND cranes — DEFENDANTS 
—APPELLANTS 

VErsUs - 
B HARNAND LAL AND ANOTAER— 
FLAINTIFFS— RESPONDENTS 

Second Appeal—Finding-of fact based on con- 
sideration of evidence—Conclustveness of, when view 
as to admissibility is technically erroneous, 

A finding of fact based on an elaborate con- 
sideration of the evidence, oral and documentary, 
produced by both the parties, must be accepted as 
conclusive in second appeal and even if the view 
taken by the lower Appellate Court on the ques- 
tion of admissibility of this piece of evidence is 
technically erroneous, itis not vitiated. 

S.C. A. from a decision of the Second 
Sub-Judge, Saharanpur, dated Muy 5, 1934, 

Mr. Mushtag Ahmad, for the Appellants, 
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Messrs. P. L. Banerji and Shiva Prasad 
Sinha, for the Respondents. 

Judgment. —This is adefendants’ appeal 
arising ont of a suit brought by the plain- 
tifs for mandatory injunction. Tha suit 
was dismissed by the trial Conrt but has 
been decreed by-the lower Appellate Court. 

Itis common ‘ground that the plaintiffs 
are the present zamindars of village Bahe- 
riki in the District of Saharanpur and the 
defendant No lis intha occupation of a 
house as their riaya. The plaintiffs’ éase as 
laid in the p'aint is that instigated by the 
other Muhammadan residents of the village, 
defendant No. 1 has built a kzeheha chabu- 
tra inside his sehan with the intention of 
eventually converting the site into a mosque, 
and that in furtherance of that design, other 


‘Mubammadans of that lovality are con- 


templating touse it as a mosque after putting 
up picca construction on the’ site. The 


-plaintiffs object to the land, which belongs 


to them, being used in the manner desired 
by the defendants. They impleaded defen- 
dant No. 1, and five other persons iw a 
representative capacity s9 as to- make the 


‘suit one directed against’ths entire Muham- 


madan population of the village. Tke relief 
claimed by the plaintifis is that a perpatual 
injunction be issued, restraining’ the defen- 
dants from- constructing any mosque or 
chabutra intended for prayers being offered 
thereon. The plaintiffs further clain a 
relief of demolition of the existing chabutra. 
The defence was that the village originally 


-belonged to certain Muhammadan zamin- 


dars whose rights were sold in execution 
of a decreetand purchased by the ‘plaintifis 
about 15 years before the“ suit- 
the ciabutra in question has been in 
existence for a considerable length of time 
-and has been used -as a mosque by the 
Muhammadan inhabitants of the village. 
In the lower Courts, it appears ‘to have been 
assumed that the decision of the case turns 
on the finding as regards the length of time 
during which the chabuitra in question’ has 
been in existence. © < 2 — 

The trial Court found, referring to ‘the 
plan-of the locality prepared in an earlier 
‘case, that the chabulra has been in exis- 
tence since- 1905. On that finding that 
Court dismissed the plaintiffs’ suit. ` On 
appeal by the plaintiffs the lower Appel 
late Court held on areview of the entire 
evidence in the case that the chabutra has 
not been in existence as alleged by tha 
defendants and that it has been constructed 
recently. Having arrived at that finding, 
the lower Appellate’ Court decreed the 


and that ` 
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Plaintiffs’ suit straightaway without psusing 
10 consider whether all the reliefs claimed 
by the pleintiffs could be granted on the 
above Lnding. In second appeal it is 
argued that the finding of the lower 
Appellate Court on the main question of 
fact is vitia'ed by the erroneous view taken 
by it of the admissibility and value of a 
eertain map prepared by a Commissioner 
appointed by tLe Court in Suit No. 170 
of 1905. Even if the view taken by the 
lower Appellate Court on the cuestion cf 
admissibuity of this piece «f cvidence is 
technically erroneous, I do not think its 
finding is vitiated. That finding is based 
onan elaborate consideration of the 
evidence, cral and documentary, prcduced 
by both the parties and I must accept it as 
Conclusive in seccnd appeal.. Accordingly 
1 must prcceed on tLe assumption that the 
chabuira in dispute is of recent crigin. Ir 
seems to me, howeve T, that the age «£ the 
chabutra isnot so material as has been 
considered by both the Courts below. If 
it is as o'd as alleged by tLe defendants, it 
cannot be considered 10 be a mceque cr any- 
thing like it, in the absence of evidence 
sLowing dedication by the rightful owner 
‘of the site. It is not alleged tratthe fermer 
proprietors had dedicated the site cf the 
chabutra for useas a mosque. Defendant 
No. 1 who is only a riaya entitled to cecupy 
itfor residential purposes has no right 
whatever to dedicate it for use as a mosque 
bythe Muhammadan pcpulation of the village. 

Assuming that he allowed the Muham- 
madan residents of the locality to ocea- 
sionallysay prayers on the chabutra, ib 
willnot cn that account assume the cha- 
racteristics of a mosque or create any right 
in the Muhammadan residents of tLe village 
ko use itas a mosque. The proprietor’s 
right to the site remained unaffected by any 
use which the cccupant of the house 
himself made and allowed others lo make 
ofthe portion of its site. In this view even 
if the facts alleged by the defendants had 
been found in their favour, their case would 
not have been appreciably improved. On 
the other hand the chabutra being admii- 
tedly in the courtyard of defendant No. 1, it 
is not open to the plaintiff zamindars to 
object to his putting up a kachcha chabutra 
fur all domestic pu poses including the use 
uf it as a sitting place saying prayers and 
the like. It is equally upen to deferdant 
No. 1 toallow his guests or visitors in the 
ordinary course to use the chabutra for the 
aforesaid purposes, but defendant No. 1 
has no right to throw it open to all the 
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Muhammadan residents of the lecality fer 
saying their prayers and to use it fur all 
practical purposes ¿s amesque. There can 
be no objection to defendant No. 1 cou- 
verting akachcha ckabutra into a pacca 
one so long as he does not act in a manner 
inconsistent with his rights : 8 a riaya entitl- 
ed to occupy the site for residential pur- 
poses. No significance can be attacked to 
the chabutra being kechcha cr pacca. 
It seems to me that on the finding that iLe 
chabutra has been recently built, the lower 
Appellate Court was not justified in order- 
ing its demolition. Having regard to the 
rights of the purties as stated above and to 
the circumstances of the case, the relict to 
wLich the plaintiffs are entitled is as follows: 
“Tt is declared that the chabutra in disrule 


‘is not dedicated property but is part and 


parcel of defendant No. l's residential 
house. Defendant No 1 is at liberty to 
maintain it as part of his house end 10 ute 
it for alldcmestic ard residential purposes 
includirg the private right of the membheis 
of Lis femily, his visilors and guests to siy 
prayers thereon. Defendant No. | js not 
at liberty to throw it pen for use by ihe 
Muhammadans at large, as a place for 
offering prayers. A permanent injunc- 
tion is issued rectraining defendant No. 1 
from allowing the chabuira to be used by 
the MulLammadans of the village as a 
mosque or a place fcr offering prayers. An 
injunction is also issued restraining ihe 
other defendants from tesorlting to the 
chabutra for saying prayers except as 
guests oF casual visitors of defendant No. 1 
on sccjal occasions.” 

The result is that the appeal is partly 
allowed, the decree cf the lower Appellate 
Court directing tke demolition of the 
chabutra is set aside and a decree for 
injunction in the above terms is passed in 
mcdificaticn of the decree of the lower 
Appellate Court. in all the circumstances 
of ihe case I direct the parties to pay their 
own costs thr_-ughout. 


N. Decree modified. 


LAHORE HIGH COURT 
First Civil Appeal No. 1902 of 1933 
June 8, 1936 
COLDSTREAM AND BATIDE, JJ. 
OHHANWU MAL AND CTHERS— DEFENDAN Tg—- 
AFPELLANTS 
versus 
MULTAN SINGH AND ot: ERS~—PLain 
RESPONDENTS, 
Hindu Law—Alienation—Manager-=Manager not 
describing himself as guardian of minor co-parcenern 
»-Alienation, if rendered void—Suit for possession 
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by minor co-parceners on attaining ` majority-— 
Limitation—-Limitation Act (IX of 1903), “Sch. I, 
Art. Lid. £ : 

The manager of a joint Hindu family is competent 
to alienate joint property for necessary purposes and 
the mere fact that he did not describe himself as 
guardian of the minors will not render a mortgage 
entered into by him for such purposes, a void 
transaction, Even if there bea change of status, the 
mortgage is binding on the minors until it is shown 
to have been effected without consideration and legal 
mecessity. 


The members of a co-parcenary have individual 
rights, separately enforceable, and in a suit for 
possession by the minor ~members on attaining 
majority, the cancellation of the deed of alienation, 
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B> far as it affects their rights, is-a reliéf-ancill ry 
to their claim for possession and ths‘suit is gbvern- 
ed by Art. 144, Limitation Act. 

F. C. A. from the deeree 


ber 30, 1933. : fn abe 

Messrs. J. N Aggarwal, M.C. Mahajan, 
J. L Kapurand Krishna Swarup, for the 
Appellants. mod 

Messrs. Nawal Kishore and Bhagwat 
Dayal, for Respondents. 

Coldstream, J.—The following pedigre 
table will help to explaia the dispute in 
this case, 














JAISHI RAM 
Man Singh Tansukh Rai 
(died childless.) aaa 
om | 
Hari Shenkar Dalip Singh 
| a | : 
| | 
Kishen Sultan Multan Madan Bans Gopal Ram Gopal 
Gopal Singh Singh Gopal (plaintif) (plaintiff.) 
Plaintiff.) (died (plaintiff) (plaintiff) 
issue- 
less. 
| | 
Chhanga Singh Babu Lal Panna Lal 
(defendant.) (defendant.) (defendant.) 


Man Singh and his brother Tansukh Rai 
were a joint Hindu family doing business 
at Faridabad in Gurgaon district. Tansukh 
Rai died before April 1913. On April 1, 
1913, Man Singh made a will, which was 
registered on the same day,-containing 1n- 
structions for the management of the 
Kamily property of which Dalip Singh and 
ari Shankar were according to the will 
o be the owners in equal shares. Man 
3ingh died on June 1, 1914. Meanwhile 
alip Singh had died and the property 
oassed to Hari Shankar and Dalip Singh, 
iis sons. Hari Shankar was insane and the 
amily affairs were managed by Chhanga 
jingh and later when Sultan Singh, 
he eldest of Hari Singh's suns, came of 
age about the year 1918, by Ohhanga Singh 
and Sultan Singh together. On March 9, 
1920, by which time Panna Lal and Babu 
421 had attained majority, a deed was 
‘xecuted by Chhanga Singh, Panna Lal, 
3abu Lil and Sultan Singh mortgaging 
he rigbis of all the members of the family 
m 257 bighas and scme biswas of land 
n Mauza Basewa and four shops in Farid- 
-bad in favour of Chhajju Mal and his 
aephew Shankar Lal of Faridabad for 


Rs. 12,000 of which sum Re. 9.000 was 
made acharge on the land and Rs. 3,000 
on the shops. In the deed Chhanga Singh 
described himself as attorney for Panna 
Lal (who however also signed the dccu- 
ment) and Sulten Singh as acting on 
behalf of his five minor brothers as well 
as for Limself. | 

Sultan Singh died in November 1922. 
In April 1925 a suit'was filed in the Court 
of the Senior Subordinate Judge, Gurgaon 
by Hari Shankar and his sons, Multan 
Singh representing his insane fatker as 
next friend, against Chhanga Singh and 
Babu Lal for rendition cf accounts of the 
family prcperty. The suit was settled by 
an agreement signed on September 29, 
1925, by which the estate was ‘partitioned, 
the culturable land including the norigag- 
ed property now ‘in suit “being divided 
equally between Hari Shankar and his song 
on the one side and the sons of Dalip 
Singh on the other. Hari Shankar died in 
1926. In 1930 Chhajju Mal transferred his 
mortgegee righ‘s to Shankar Lal. 

On January 10, 1931, Multan Singt, 
Madan Gopal and their minor brothers, 
represented by Multan Singh, instituted 


818 


a suit in the same Court against the 
mortgagecs Chhaiju Lal and Shankar Lal 
for possession of half of the mortg ged 
properiy, alleging™: that they were not 
bound by the mortgage, because Obhanga 
Mal and Sultan Singh had no authority to 
alienate it as it then belonged to Hari 
Shankar and because the mortgage was 
not for consideration and necessity. The 
plaint also asked for mesne profits. The 
suit was resisted on the pleas inter alia 
that the mortgaged property belonged to 
the joint family of which Dalip Singh's 
and Hari Shanker’s sons were the only 
members, Hari Shankar having been 
rendered incapable cf isheriting a share 
by his lunacy, that Chhangs Singh a karta 
of the joint family had full „power to alie- 
nate for family purposes and that the mort- 
gage was for consideration and necessity. 
Tt was also pleaded that the suit was barred 
by limitation. The question of limitation 
was decided by Lala MunshiRam, Sub- 
ordinate Judge, First Class, in favour of 
the plaintiffs as a preliminary issue. His 
successor, who concluded the trial, held it 
proved that the mortgaged property had 
first belenged to Man Singh alone and not 
to the family and that half of it pissed to 
Hari Shankar by virtue of Man Singh's 
will and was his property when it was 
mortgaged, that Chhanga Singh and Sultan 
Singh had no right to alienate Hari 
Shankar's share and that the mortgage 
was, therefore, a void transaction. He held 
it not proved that the mortgage was for 
necessity or for the benefit «f the minor 
sons of Hari Shankar. Concluding on these 
findings that the defendants had been in 
wrongful possession of the suit pr perty 
since the time of the mortgage he gave 
the plaintiffs a decree for possession and 
for Rs 7,860, the estimated net income for 
the whole period between the date of the 
mortgage and the date of the decree. 

The defendants have appealed. It is 
contended on their behalf that the evi- 
dence proves that the mortgaged property 
was joint femily property, that Chhanga 
Mal was competent to alienate it for a 


proper purpose being the manager of the- 


family, that the evidence proves that the 
morigage was for legal necessity, that the 
suit as a whole was wrongly held to be 
within time and that in any case the claim 
was barred in respect of mesne profits for 
a longer period than three years, That 
the family was joint until af erthe death 
of Man Sirgi was sdmitied by Multan 
Singh at the trial. We have been taken 
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through the whole evidence by Counsel who 
have criticised it at length and discussed 
the points of law to be decided. It is not 
disputed before us (hit the mortgaged land 
was acquired by Man Singh and there is 
no clear evidence showing that it was 
acquired as joint family property, and as 
there is no good evidence that there was 
a nucleus of joint family property with 
which the mortgaged property could have 
been acquired, there is no basis for a 
presumption that the property was joint 
of the family. Tho lower Court has held 
that the mortgaged property was the sepa- 
rate estate of Hari Shankar mainly on 
the evidence of the will the making of which 
was not consistent with it being joint 
family property, and on the entries in the 
revenue records, which show that on the 
death of Man Singh the whole of his land- 
ed estate was recorded by mutaticn as 
belonging to Hari Shankar and the sons 
of Dalip Singh. (His Lordship then con- 
sidered the evidence and proceeded ) After 
carefully considering all this evidence my 
conclusion is that the suit property 
was part of the co parcenary property 
when it was mortgaged, that Chhanga 
Singh was in law and fact the manager, 
and. that he procured the signatures of 
all the adult members of the family on 
ths deed asa precautionary measure. As 
manager he was competent fo alienate 
joint property for necessary purposes and 
the mere fact thit he did not describe 
himself as guardi.n of the minors will 
not render the mortgage a void transac- 
tion. Assuming, Lowever, that the sons of 
Dalip Singh became separate in stalus 
from Hari Shanker after Man Singh’s death 
the property that devolved upon Hari 
Shankar presumably remained joint of his 
family. Hari Shankar, the legal manager, 
was incapable of acting and Sultan Singh 
became the lawful manager and was com- 
petent to deal with the property of himself 
and his minor brothers. I think . that it 
may properly be held that even if there 
was such change of status, the mortgage 
was binding on the minors until it was 
shown to have been effected without con- 
sideration and legal necessity. I come now 
to the question of necessity. (His Lord- 
sh'p coasidered the evidence -on the 
point and held that there was necessity 
and then proceeded.) The suit in 
my opinion was instituted withim limila- 
tion being one governed by Art. 144, 
Limitation Act. It is contended for the 
appellants that the article applicable is 
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either Art. 44 or Art, 91. The alienation 
has, however, been found to have been 
made not by a guardian but by the 
manager of a joint Hindu family. There 
can be no guardian in respect cf an in- 
fant’s interest inthe property of a joint 
Hindu family. It has frequently been 
Pointed out that Art. 91 binds only the 
parties to the instrument or persons 
claiming under or through such parties 
and has no applicability to suits like this 
one. The members of a co-parcenary have 
individual rights, separately enforceable, 
and in a suit of this kind the cancellation 
of the deed of alienation, so far as it affects 
their rights, is a relief ancillary to their 
claim for possession. A large number of 
rulings have been cited before us by both 
sides in argument upon the point of limi- 
tation. I do notthink it necessary to refer 
to others than Unni v. Kuncht Amma (1); 
Asa Ram v. Ratan Singh 32 Ind. Cas. 242 
(2) and Saidam Shah v. Durani (3), where 
it was held that the article applicable in 
such cises is Art. 114. We have not been 
referred to any judgment questioning the 
correctness of these rulings. 

For all these reasons, 1 would accept 
this appeal and setting aside the judgment 
of the lower Court, grant the plaintiff a 
decree declaring that the charge on the 
plaintiffs’ half of the property on Octo- 
ber 30, 19.0, was Rs. 4,90. Parties will 
bear their own costs throughout. 

Bhide, J.—I agree. 

N. Appeal accepted. 

(D 14 M 26. 

(2) 32 Ind. Cas. 242; A I R 1915 Nag. 52; 12NLR 


2. 
(3) 81 P L R 1916- 


OUDH CHIEF COURT 
Second Civil Appeal No. 168 of 1985 
February 10, 1937 
Srivastava, C. J. AND Tuomas, J. 
Sheikh MOHAMMAD MUMTAZ ALI 
—PLAINTIFF—APPELLANT 


VvETSUS 
RAJA RAM SHUKUL—Dgvenpant 
—RESPONDENT 

Contract Act (IX of 1872), s. 25 (3)—Pro-note in 
favour of plaintiff in lieu of bond in favour of his 
minor son—Bond time-barred at time of execution of 
pro-note—Pro-note held to be without consideration. 

The pro-note in suit was admitted to have been 
executed by the defendant in favour of the plaintiff 
whoss case as regards the consideration was that 
it was executed in lieu of a bond which was admit- 
tedly barred on the date of execution of the pro- 
note It also appeared that the bond was executed 
by the defendant in favour of the minor son of the 
plaintiff under the guardianship of plaintiff's father: 
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Held, that the question was to be decided with 
reference to the provisions of s. 25 (3), Contract Act, 
and the debt due under the bond was not one of" 
which the plaintiff might have enforced payment 
but for the law of limitation for suits. Further, in. 
spite of the plaintiff being the father of the minor 
it could not be sdid that he had any right to enforce 
payment of the bond. Consequently the pro-note in 
suit was without consideration. 

S. C. A. against the order of the Subore 
ana e Judge of Sultanpur, dated February 
6, 1935. 7 

Messrs. Hyder Husain and H. H, Zaidi, 
for the Appellant. ; 

Mr. K. P. Misra, for the Respondent. 

Judgment. — Thisis an appeal by the 
plaintiff who has been unsuccessful in both’ 
the lower Courts. Tt arises out of a suit 
based on a pro-nole Ex. 1, dated April 19, 
1931. It is admitted that the pro-note in 
suit wasexecuted by the defendant-resp n- 
dent in favour of the plaintiff-appellant. 
As regards the consideraticn of the pro-note 
the plaintiff's case was that the pro-note was 
executed in leu of a bond Ex. Al, 
dated March 1, 1922, which had become 
time-barred at the date of the execution of 
the pro-note. Itis further admitted that the 
aforesaid bond was executed by the defen- 
dant in favour of Mohammed Nasim, the 
minor son of the appellant under the guar- 
dianship of the appellant's father Aulad Ali. 
Both the lower Courts have held that as the 
debt due on fcot of the bond Ex. A-1 was 
payable not to the plaintiff but to his son 
Mohammad Nasim, therefore the pro-note in 
suit was without consideration und have 
according.y dismissed the suit. 

Jt has been contended on behalf of the 
appellant that the definition of the term 
“consideration” contained in s. 2, cl. (d) of 
the Indian Contract Act is sufficiently wide 
to include a case like the present in which 
the consideration has meved from a third 
person. We are of opinion that the ques- 
tion at issue in the present case has to be 
decided with reference to the provisions of 
8.25 (3) of the Indian Contract Act. This 
section provides that an agreement made 
without consideration is void unless: 

“Tt is a promise made in writing and signed by the 
person to becharged therewith to pay wholly or in 
part a debt of which the creditor might have enforc- 
ed payment but for the law for the limitation of 
suits.” 

The question, therefore, is whether the 
debt due under the bond Ex. A-l wab one 
of which the plaintiff might have enforced 
payment bnt for the law for the limitaticn 
of suits. We have no hesitation in answer- 
ing this question in the negative in agree- 
ment with the lower Courts. The bond, as 
already stated, was in favour of Moham- 
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mad Nasim under the guardianship of 
Aulad Ali. It seems clear thatin spite of 
the plaintitf being the father of Moham- 
mad Nasim, it cannot be said that he had 
any right to enforce -the payment of the 
bond. It has been suggested - that 
perhaps the money advanced under Ex. A-1 
really belonged to the plaintiff and the bond 
had been taken by him benami in the name 
of his minor son. No such case was raised 
in any of the Courts below and there ‘is no 
evidence on the record to support the sug- 
gestion which has been made fcr the first 
time before us. We are accordingly of 
opinicn that the Courts below are right in 
holding that the pro-note in suitis without 


consideration. The appeal, therefore, fails 
and is dismissed with costs. 
Ne Appeal. dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 3 of 1936 
July 1, 1936 
LEACH AND Spargo, JJ. 
B. K. HALDAR— APPELLANT 
versus 
MA PWA ME— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 60~Sale- 
able interest—Occupier of State lands—Whether has 
saleable interest inthe lands. 

An occupier of State lands possesses the right of 
cultivating them and of reaping and selling the 
crops, which gives him adisposing power over the 
protits. As the night if occupancy of State lands has 
value and as the Government express'y permits the 
right to be transferred, ancccupier hus a saleable 
interest inthe property. Maung Po Man v. Maung 
Po (1) and Maung Lu Soe v. Maung Shwe Zin (2), 
dissented from 

| Case-law referied to. | 

F.C. A.from an order of the District Court 
deamon: in Civil Execution Cuse No. 8 of 

Mr. K. C. Sanyal, for the Appellant. 

Mr. Kyau Myint, for the Respondent. 

Leach, J.—In execulion proceedings 
instituted in the District Court ot Fyinmana 
the appellant attacked certain State lands. 
Respondent No. 2 objected tothe strech- 
ment on the ground that the ight cf an 
occupier of State land to occupy such 
Jand isnot a saleable interest within the 
meaning of s. 60, Civil Procedure Code. 
The learned District Judge accepicd this 
arguno.cnt and crdered the attachment to 
be removed. He based his decision on 
the casein Maung Po” Min v. Maung Po 
(1) which he considered was binding cn 
him. That case was decided in 1898 by 
Sir H. Thirkell White sitting as Judic.al 
Commissioner of Upper Burma. ‘lhe ap- 

(1) U_B R (1897-1901) II, 258, 
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pellant contends that the decision does 
notembody a correct statement of the law. 
and seeks to have the order of attachment 
restored. The basis of the decision in 
Maung Po Min's case (1) was that although 
Government had formally recognized ithe 
existence of a right of transfer cf State 
lands as between private parties so long 
as the interests of Government were not 
affected, the Civil Courts were bound to 
hold that in law there was no transferable 
tight of use cr occupancy and therefore 
tLe occupier’s right was not ‘saleable pro- 
perty’ within the meaning of s. 266, Civil 
Procedure Code, 1882, which corresponds to 
s. COof the present Code. In the course 
of the arguments which were advanced in 
the present case attention was also drawn 
to a decision cf Meckney, J.in an un- 
reported case, Civil Revision No. 414 of 1933 
Maung Lu Soe v. Maung Shwe Zin 149 Ind. 
Oas. 815 (2) in which he accepted the judg- 
ment in Maung Po Min v. Maung Po (1) as 
correctly interpreting the law. With great 
respect, ] am unable to share this view, 
certainly so far as the present day is con- 
cerned. 

For many years it was considered by the 
Court of the Judicial Commissioner of 
Upper Buima that the Civil Courts were 
debarred by ike Upper Burma Land and 
Revenue Regulation, 1889, from irying a 
suit of any nature relating to State land: sce 
Maung Tha Aung v. Maung San Ke (8) end 
Maung Nut v. Ma Mi (4), which were dccid- 
edin 1587 and 1898, respectively. These 
eases were accepted as being rightly dccid- 
ed until 1916 wken Saunders; C. J., ex- 
pressed dissent in Sonilal Sheoshanker vV. 
Delawar (5). It was then held that the 
Upper Burma Land and Revenue Regula- 
tion < did not bar, or purport to bar tle 
jurisdiction of Civil Courts over claims to 
the ownership or pcssession of State lands 
except in respect of such matters es the 
Local Government or a revenue officer was 
empowered by or under the Regulation 
to dispcse of and inasmuch as the Regula- 
tion did nct empower revenue cfficers 
to dispcse of clains between privale per- 
scns io the ownership cr possession of State 
la.d more thanoneyear afterthe date of 
the declaration by tLe Collector that the 
laid was State, and did not give any 


(2) 149 Ind. Cas. 815; A IR 1934 Rang. 263;6 R 
Rang. 326. 

(3) U B R (1697-1101) II 207. 

(4) U BR (97-1801) TT 209, 

thy 2 U B R1816) 15}; 39 
1918 U B 46; 1) Eur. LT 42. 


Ind. Cas 367; SIR 
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authori'y to the Financial Commissioner 
to make rules for deciding such claims, the 
jurisdiction of the Civil Courts wes not 
barred. The Civil Courts were entitled and 
were bound to take cognizance of- such 
claims. It iscommon ground that now- 
a-days State lands are sold without restric- 
tion and although the Government is rot 
bound to recognize the transferee, it 
usually does so. The practice is, in fact, 
expressly recognized by the Government. 
In thisccnnection itis sufficient to quote 


cl. 82 of the directions published in 
the Upper Burma Lan] Revenue 
Manual, 191). The clause reads as 
follows : 


“82, It has been ruled by the Financial Commis- 
sioner (Revenue Revision No. 34 of 1893), that the 
meaning of cl. (a) of s. 25 is that an occupier of State 
land has no heritable or transferable right of use 
or occupancy therein against the Government, that 
ie to say, the occupier has no right (subject to the 
rales made under the Regulation) te transfer the 
land, and his heir has no right to occupy the land 
after his death, if the Government forbids the 
transfer orthe succession, as the cass may be 
or desires to make other disposal of the land. 
There is nothing either in the Regulation or in 
the rules which prohibits transfer by an occupier 
of such interest as he has in his holding. The 
Government has the power to hold an occupier to 
the terms of his lease, to compel payment by him 
ol the stipulated rent, to evict him on failure to 
pay and thereafter to disp.se of the land as it 
thinks fit. It may decline te recognize any trans- 
fer and. may deliver the land to any third person 
notwithstanding that a transferee of the original 
occupier is in occupation. But if the Government 
docs ntt forbid transfer by an cecupier of his 
interest or does not desire to make 
othe: disposal ofthe land there seems to be no 
reason either in law or equity, why the oczupier 
should not make such transfer of his interest in 
the land as he pleases. The law contained in 
s. 25o0f the Regulation appears to be designed to 
protect the Government in its right (i) to obtain 
the revenue due on the land and (ii) to dispose of 
the land, subject only tothe restrictions set oatin 
the law. Neither of these two rights is affected 
rejudicially by any transfer of his interest in the 
and by an cccupier, The Government can enforce 
payment cf the revenue by the transferee whom it 
has temporarily accepted as a tenant, or if it so 
pleases, it can eject the tiansfeiee as having 
occupied the land without permission.” 

The position is stated here very clearly 
and it only remains to consider the provi- 
sions of s. 60, Civil Procedure Code. ‘The 
relevant porticn of s. 60 reads as fol- 
lows : 

“The following property is liable to attachment 
and sale in exceution of a decree, namely, lands, 
houses, or other buildings, goods, money, bank 
notes, cheques, bills of exchange, hundis, promis- 
sory notes, Government securitics, bonds or other 
securities for money, debts, shares in a corporation 
and, save as hereinafter mentioned, all other sale- 
able property, movable or immovable, belonging 
to the judgmant-debtor or over which, or the profits 
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of which he has a disposing power which he maY 
exercise for his own benefit, whether the same be hel 
in the name of the judgment-debtor or by anoths! 
person in trust for him orin his behalf.” 

It will be obseived that where a judg- 
ment-debior possesses a saleable interest 
in property the decree-hoilder has the right © 
to attach and bring to sale that interest. 
The question, therefore, is whether the in- 
terest of an occupier of State lands is 
saleable. Whatever was the position at 
the time when Maung Po Min’s case (1) 
was decided, it seems to me clear that 
now-a-days an occupier of State lands does 
possess a saleable interest therein. He is 
entitled as the Government, his landlord, 
admits, to sell his right of occupancy and 
thefact that the Government may step 
in and deprive the transferee of the benefit 
of his purchase does not alter the position. 
A purchaser takés subject to this right 
and he buys with his eyes open. That 
the right of occupancy of State lands has a 
market value is shown by the fact that 
sales are of everyday occupiers and occu- 
piers have no difficully in borrowing 
money on the security of their holdings, 
An cecupier of State lands possesses the 
right of cultivating them and of reaping 
and selling the creps, which gives him a 
disposing power overthe profis. As the 
right of cecupancy of State lands has value 
and as the Government expressly permits 
the right to be transferred, the only coac!u- 
sion apen is that an occupier has a saleable 
interest in the pre perty. To hold otherwise 
would, in my cpinion, be contrary not 
only to the intention but the wording 
of the section. Moreover, a sale in execu- 
tion proceedings cannot in any way pre- 
judice the rignts of the Government in the 
property. : 


In the judgment in Maung Po Min's case 
(1) reference is made to the decision of 
the Caleutta High Court in Durga Charan 
Mandal v. Kali Prasanna Sarkar (6), and 
the Judicial Commissioner relied on it 
in support of the view taken by him. It 
was there held that an occupancy holding 
whicnis not transferable by custom and 
tke interest of the judgment debtor therein 
was not saleable in execution of a decree 
forrent. The factsthere were altogether 
different tothe f:c.s in the present case 
and I do rot consider that this decision 
has any bearing on the question under 
discussion. I may mention that in the 
much later case, Chandra Benode Kundu 


(6) 26 O 727; 3 O W N 586, 
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v. Ala Bux (7) a Bench of seven Judges of 
the Caleutta High Court held that the sole 
landlord of a raiyat is competent to sell in 
execution of a money decree his occupancy 
holding, even though the holding may be 
non-transferable by usage or custom. For 
the reasons indicated, I hold thatthe judg- 
ment-debtors have a saleable interest 
within the meaning of s. 60, Civil Pro- 
cedure Code in the State lands attached 
in the execution proceedings, and 
as my learned brother agrees, the 
appeal be allowed with costs three gold 


mohurs. 
Spargo, J.—I agree. 
N. Appeal allowed. 
(7) 48 C 184; 58 Ind. Cas. 353; AI R 1921 Oal 15; 
AI © W N 818; 31 O L J 510 (S B). 


CUDH CHIEF COURT 
Miscellaneo'ts Civil Appeal No. 4 of 1935 
February 5, 1937 

THOMAS AND Zta-ut-Hagan, JJ. 
Frew HIRALAL BAJPAT—Oppostta Party 
— APPELLANT 
VETSUS 
SRI RAM JANKI AND ofuscs 
—ÀPPLICANTS — RESPONDENTS 

Civii Prozedure Code ‘Act V of 1998), O. XLI, 
rr. 23, 25, 3. 151—Remand—Evidenze on record —De- 
finite finding by trial Judge -Parties producing all 
evidence they wanted to produ.e—Order of remand 
though not illegal or without jurisdiction is improper 
and unnecessary—A ppellate Court shoul l come to find- 
ing on evidence on record, 

Though it cannot b laid down thit an Appellate 
Court has n> power to remand a cise to the trial 
Court unless the case falls strictly within the pur- 
view of r, 25 of O XLIof the Code of Civil Procedure, 
yet where, whatever evidence the parties chose to prs- 
duce was on the recorl and the trial Judge had 1e- 
corded a definite finding on that evidence, it is 
wholly unnecessary for the Appellate Couit to re- 
mand the case for further inquiry, especially when 
there is no reason to think that the objeciors did 
not get an opportunity of producing all the evidence 
that they desired to produce in the trial Court. It 
is the duty ofthe Judg> of the Appellate Court to 
come to a finding on the evidence already on the 
record and though order of remand is neither illegal 
nor without jurisdiction, it is not a propsrorder. Pro- 
motha Nuth Mazumdar v. Nagendra Nath Mozumdar 
(7) and Lekhan Singh v. Babu Ram (8), relied on. 

[Case-law discuised.| 

An Appellate Court's powers of remand are not 
circumscribed within the limits of O. XLI, rr. 23 


and 25, . , 
Mise. C. A. against an order of the District 


Judge of Bara Banki, dated December 13, 


1934, 
Mr. Har Gobind Dayal, for the Appel- 


lants. 

Mr. Ram Prasad Varma, R. B., for the 
Respondents. 

Judgment.—This isan appeal against 
an order of ths learned District Judge of 
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Bara Banki remanding a case to the learned 
Additional Civil Judge of ihat place “for 
further inquiry". Thecase arose out of an 
objection of the judgment-debtors respond- 
ents under s. 47 of the Code of Civil Proce- 
dure to the effect that the property sought 


to be sold by the decree-holder appellant, 


was trust property and not liable to be 
attached and sold. The learned Additional 
Civil Judge on the evidence produced be- 
fore him came to the conclusion that the 
judgment-debtors had failed to prove that 
the property in question was trust property. 
The judgment debtors appzaled to the 
District Judge whocame to the following 
conclusion:— 

“While the burden lay on the objector to prove 
that the property in suit was trust property, at the 
same time Ido not feel that there is enough 
material onthe record from which the Court can 
come toa definite nding ast» whether or not this 
property is trust property. I would not record a 
finding that the learned Sub Judge's statement, 
‘There is no trust and no trust property’ is in- 
correct. At the same time lam not satisfied that 
itis correct. I think it isa suitable casa for re- 
manding the objection tə the lower Court for fur- 
ther inqui.y.” : 

‘he case was accordingly remanded to 
ths lower Court and the learned Civil Judge 
was direcled to go intothe matter more 
fully and himself dispose of the objection 
afier inquiry. The decree-holder appeals 
against this order and his learned Counsel 
has argued that the learned District Judge’s 
order was illegal and that he had no juris- 
diction under the law to remand the case 
when there wis evidence cn record and 
a clear tinding of the trial Court there on. 
It is argued th ut the powers of an Appellate 
Court toremand a case to the trial Court 
are res ricied to the provisions of O. XLI, 
rr. 23 and 25 and as the case was not 
decided by the trial Court on any preli- 
minary point nor was apy issue left un- 
decided by that Court, no remand could be 
made either under r. 23 or under r. 25. On 
the other hand the learned Counsel for the 
respondents contends that rr. 23 and 25 
of O. XLI, are not exhaustiva and that a 
Court has inherent powers at least under 
s. 151 of the Code of Civil Procedure to 
order a remand when ir considers it necegs- 
ary to do so. 

Various cases have been cited on behalf 
ofboth parties and after a careful con- 
sideration cf those cases we have come to 
the conclusion that though it cannot be 
leid down thatan Appellate Court has no 
powir to remand a case to the trial Court 
unless the case falls strictly within the 
purview ofr. 23 orr. 25 0f 0, XLI of the 
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Code of Civil Procedure, the order 
question was not a verv proper order. 

The learned Counsel for the appellant 
decree-holder relies on the case of Injad Alt 
v. Mohini Chandra, A. I. R. 1924 Cal. 148, 
(1). but the facts of that case were quite 
different. In that case the plea of limita- 
tion was taken for the first time in the 
first Appellate Court and that Court re- 
manded the case to the trial Oonrt for a 
decision on that point. Mr. Justice Richard- 
son remarked:— 

‘In the first place the Code makes no provision 
for a’remand ia such circumstances. In the 
second place no reason appears why the point 
raised, which was a point of law, should involve 
the investigation of any facts which had not already 
been investigated atthe trial. The liberty given 
tothe parties to adduce additional evidence was 
therefore, wholly unnecessary. Issues had been 
settled; the case had been fully tried and it is diff- 
cult to conceive what materials the parties could 
supply forthe decision of the point of limitation 
other than those then on the record.” 

The second case relied on by the learned 
Connsel for the decree-holder is that of 
Srinivasa Raghava Patrachariar v. T. K., 
Srinivasa Raghava Iyengar, A. I. R. 1928 
Mad. 1200 (2) but in that case also it 
was not laid down that an Appellate Court 
has no power to remand a case indepen- 
dently of rr. 23 and 25 of O. XLI. In that 
case the trial Court had dismissed the 
suib on three preliminary points. On 
appeal the Subordinate Judge remanded 
the suit on the ground that all the three 
points involved mixed questions of fact 
and of law but he did not reverse the 
findings of the trial Court on these 
three points. Here also it was remark- 
ed :— 

“On the merits it is difficult to see what further 
facts the Subordinate Judge requires before deciving 
the preliminary points” 
and further :— 

“No oral evidence seems to be necessary and even 
if it is necessary, the Appellate Court may proceed 
under O. XLI, r. 27, to direct the District Munsif to 
take such evidence and send it with or without a 
fresh finding " 

The third case referred to by the Jearned 
Counsel for the decree-holder is Khushi 
Muhammad v. Musammat Barkat Babi, 
A. I. R. 1927 Lahore 622 (3), which contains 
the following general observation by Mr. 
Justice Agha Haider:— 

“When the legislature has made special provisions 
jn order to meet a purticular contingency, it is not 
opentoa party in my humble judgment to have 
a course to the residuary and more or less 


Pa A I R 1924 Cal 148; FO Ind. Cas 623; 27 CW N 
2 
(2) A T R 1928 Mad. 1200; 110 Ind, Cas. 692. 
(3) A I R 1927 Lah. 622; 103 Ind Cas. 425;28 PLR 
54, 
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Rebulous powers inherent in Courts to do 
justice under s. 151, Civil Procedure Code.” 

TLe principle laid down in this case is 
no doubt sound, if we may respectfully 
say so; but we think it could be argued 
and we think not without reason, in this 
case, that rr. 23 and 25 of O. XLI, of the 
Code of Civil Procedure do not make 
provision to meet the particular contin- 
gency arising 


2 : in the present case in 
which the evidence on record was not 
considered sufficient by the Appellate 


Court or a correct decision 
issue. 

The learned Counsel for the respondents 
relies on the cases of Tirbauwan Dat v. 
Someshwar Dat, A. I. R. 1927 Oudh 629 
(4) Sarabjit Singh v. Farahatulläh Khan 
A. 1. R. 1930-Oudh 366 (5) and Moti Lal v 
Nandan, A. I. R. 1930 All. 122 (6), in all of 
which it was recəgnized that an Appel- 
late Court has power of remand independ- 
ently ofthe provisions of rr. 23 and 25 
of 0. XLI, Civil Procedure Code. In fact, 
it was poinled out in Sarabjit Singh v. 
Farahatullah Khan A. I.R. 1930 Oudh 366 
(5) and Moti Lal v. Nandan, A.I. R. 1930 
All. 122 (6), that the alteration made in 
cl. (u) of r. 1 of O. XLIII, Civil Procedure 
Orde bythe Allahabad High Court and 
tLis Court was intended to cover orders 
of remand which do not come within the 
four corners of the language of r, 23, 
O. XLI, and in both tke cases of Tirbhuwan 
Dat v. Someskwar Dat, A. I. R. 1927 Ouda 
629 (1) and Sarabjit Singh v. Sarahat- 
ullah Khan, A. I R. 1930 Ondh 
366 (5), it was said that an order of remand 
could be made under s. 151, Civil Procednre 
Code. We are, therefore, of opinion that 
the contention put forward on behalf of 
the decree-holder that an Appellate Court's 
powers of remand are circumscribed within 
the limils of O. XLI, rr. 23 and 25 of the 
Ouds of Civil Procedure, is nct correct. At 
the same lime we think that tke order of 
the learned District Judge was not a very 
good order. Whatever evidence the parties 
chose to produce before the trial Gourt was 
there on Ihe record and the learned Judge 
of the trial Court came to a definite finding 
on that evidenca. In these cireumstances 
it was wholly unnecessary for the learned 
Judge of the App?llate Court to remand 
the case for further inquiry and we think 
it was his duty to have cone to a finding 


2 A IE PA oan ae 106 Ind, Cas 903. 

YA 18 udh 368; 127 Ind, Cas, 33; 7 VN 

591; Ind, Rul, (1930) Oadh 449. Kh sk 
(6) AI R1930 All. 122; 121 Ind, Cas. 545; ; 

(1930) All, 161; (1930) A L Jaga, 2s Tad. Rul 


on the point in 
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on the evidence already on the record. 
In Promotha Nath Mazumdar v. Nagendra 
Nath Mozumdar 33 C. W. N. 2211 (7), 
Rankin, J. remarked :— 

“T entirely failto understand the procedure of the 
learned Subordinate Judge in directing a de novo 
trial by the first Court. Having several difficult 
questions before him which hid been determined 
by the trial Court in one way, it was the duty 
of the Subordinate Judge, if he was dissatisfied 
with the view taken by the first Court to come toa 
eonclugion on the evidence for himself after 
arriving atthe necessary finding of facts and of 
law. [must strongly deprecate delivering a lecture 
on points of law to the trial Court and sending 
a case back for de novo trial to that Court when 
there is no reason whatever to think that either party 
had not an opportunity of producing all the evi- 
dence that it desired to produce in the first instance, 
That appears to me to amount merely to throwing 
the work of the Court on somebody else. It multiplies 
procesdings."3 Pe 

In the present case also theres no reason 
to think that the objectors did not get any 
opportunity of prcducing all the evidence 
that they desired to produce before the 
learned CivilJudge. Similarly in the case 
of Lakhan Singh v. Babu Ram, 23 A. L J. 
880 (8) Mr. Justice Sulaiman (as he then 
was), remarked:— 

‘aJt was the duty of the lower Appellate Court to 
go into the question of accounts itself and find 
what amount was actually due to the plaintiffs on 
the evidence thatwas before it. Ithas no power tu 
remand the case when the first Court has already 
expressed its opinion clearly on the reliability of the 
account book produced by the mortgagee, It wuld 
not be fair to the firss Court to ask itto re-coasider 
its oriaion aid decision.” . f 

The result, therefore, is that while we 
do not hold that the order of remand 
passed by the tearned District Judge was 
illegal or without jurisdiction, we do not 
consider itto be a proper order and we 
would like to draw the attention of the 
lower Courts to the remarks made above. 

We may also mention that we have been 
informed, and the learned Counsel for the 
appellant admits, that the trial Court has 
ve-considered the matter after recording 
further evidence and passed an order al- 
lowing the objections oa February 2, 1935, 
and that we would have dismissed the 
appeal on this very ground but for the 
fact that the jurisdicion of the lower 
Appellate Court to pass the order of remand 
was questioned before us. , | 

The appeal is dismissed, but in the cir- 
cumstances of the case we make no order 
as to costs. ae 

N. Appeal dismissed. 

(7) 33 O W N1211; 125 Ind. Cas. 603; A I R 1930 
Cal. 23 ; Ind. Rul. (1930) Cal. 555. 

(8) 23 A LJ £80, 88 Ind. Oas. 1021; A IR 1926 All. 
3 
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PESHAWAR JUDICIAL COMMIS- 

_. SIONER'S COURT 
Civil Revisicn Application No. 318 of 1936 

December 2, 1936 
MIDDLETON, J. O. 
SARWAR KHAN AND OT.IERS—ÅPPLICANT3 
VETSUS 
ARBAB MOHAMMAD SALIM KHAN 
AND OTHERS—OppcsiTeé PARTIES 

Civil Procedure Code (Act V of 1909), s. 115— 
‘Case decided —Trial Court dismissing suit ae time- 
barred—Order set aside in appeal and case remand- 
ed for evidence as to possession—Whether ‘case decid- 
ed’—Revision, if lies—High Court, if can interfere 
with order of remand when contrary decision may 
immediately end litigation. 

Where the trial Court dismisses the suit as time- 
barred but the Appellate Court setting aside the 
order ¢s to limitation re-opens the case and remands 
it for evidence as to possession, the case cannot be 
Aa a ‘case decided’ and no revision is maintain- 
able. 

The Court of ths Judicial Commissioner will not 
interfere in revision ofan interlocutory order passed 
by a trial Court even though a contrary decision in 
respect of the order itself might immediately put 
an end to the litication. Thakurdas Tribhuvandas 
v. Laioobhait Tribhuvandas (1), relied on. 


C. R. App. fiom an order of the Addi- 
tional Judge, Peshawar, dated July 13, 1936. 

Lala Radha Krishna, for the Applicants. 

Messrs. Arbab Taj Mohammad and 
Mohammad Abbas Khan, for the Opposite 
Parties. 


Order.—-The trial Court dismissed the 
resp.udent’s suit on the ground that it was 
time barred. The respondents appealed and 
the Appellate Court acting under s. 151, 
Civil Procedure Code, remanded the case 
with directions to record furiher evidence 
about possession, to take further evidence 
and to decide the case on merits. The de- 
fendanis now come up in revisior. The 
appellate order is unfortunately worded. 
The decision regarding limitation has cer- 
tainly been set aside, but it does not appear 
to have been reversed asis clear from the 
direction that further evidence should be 
taken regarding possession. It is, therefore, 
apparently open to the trial Court to decide 
the limitaticn issue afresh. The trial Court, 
howerer, has been ordered to come to a de- 
cision on the merits which apparently is to, 
be dcne irrespective of the finding on limi- 
tation. Even sothe Appellate Court has 
not “decided” the case and this revision 
petition is brought under cl. (a), s. 34 (1) 
N.-W. F. Province Courts Rrgulation, which 
runs as follows : 

“(a) If the Court by which the case was decided, 
appears to have exercised a jurisdictiun not vested 
in it by luw,or to have failed to exercise a jurisdic- 
tion so vested, or to hays acted in the exercise of its 
jurisdiction with material irregularity.” 


198? 

It wasa trial Court which decided the 
case ; the Appellate Court set aside that 
decision and re-opened the case. In these 
circums‘ances it cannot be held that the 
case was decided by the Appellate Court 
and accordingly no revision lies under this 
clause. Counsel for the petitioners Tequesis 
this Court to use ils inherent powers under 
s. 151, Civil Procedure Code, in order to 
avoid prolonged and unnecessary litigation. 
In asimilar case the Bombay High Court in 
a judgment reported as Thakurdas Tribhu- 
vandas v. Laloobhai Tribhuvandas (1), has 
held that norevision lies. This Gourt has 
repeatedly refused tointerfere in revision 
of an interlocutory order passed by a trial 
Court even though a contrary decision in 
respect of the crder itself might imme- 
diately put an end to the litigation. I hold 
that no revision lies under the Courts Regu- 
lation and Idecline to interfere under s. Jo], 
Civil Procedure Code The petition is dis- 
missed. Costs to follow the final event. 
Pleadev’s fee Rs. 16. 

D. Petition dismissed. 
(1) A 1R1923 Bom, 401; 75 Ind. Cas, 102; 23 Bom. 
LR 452, 
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Sec nd Civil Appeal Ne. 332 of 1935 
February 16, 1937 
Seivasrava,C. J. AND Zia ut-Hasan, J. 
TIRBENI SAHAI AND OTHERS — 
DEFEND: NTs—APPELLANTS 
7 versus 

RAM SINGH AND OTHERS — PLAINTIFFS 


—RESPONDENTS 

Custom—Family custom — Word ‘malik’ in 
wajib-ul-arzes qualified by word ‘ta-hayat'—Full 
ownership of widow in family, if made out—Hindu 
Law-— Alienation — Widow— Legal necessity — 
Rs. 1,575 out of consideration of Rs. 5,500 found to 
be for legal necessity—Conditional decree, if can be 
passed—Journey to Prayag—Whether necessary for 
spiritual benefit of widow's husband ~Widow, if can 
alienate husband's property for this purpose, 

Where if is contended that according to a custom 
prevailing in the family, widows succeed to their 
husband's property as full owners, but in the 
wajib-ul-arzes the word ‘malik’ is qualified by the 
word ‘ta-hayat’ and by the fact that the widow's 
power of alienation is circumscribed within limited 
purposes, that is, for personal expenses and land 
revenue, the alleged custom cannot be held to have 
been proved, 

Where only Rs. 1,575 out of a consideration of 
Rs. 5,500 is proved to have been justified by legal 
necessity and there is no evidence to show that the 
alienation in question made by the widow was itself 
justified by legal necessity, the Court is perfectly 
Justified in giving a decree to the plaintifis seeking 
to set aside the sale, conditional on payment of the 
amounts found to have been justified by legal 
necessity, Krishan Das v, Nathu Ram (1), Gauri 
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Shankar v. Jiwan Singh (2)and Suraj Bhan Singh v., 
Sah Chain Sukh (3), referied to, 

There is no authority in support cf the contention 
that a journey to Prayag is necessary for the 
spiritual benefit of a Hindu widow's deceased husband 
or that the expenses of such journey have ever been 
held to be included in the purpcses for which a Hindu 
widow is authorized to alienate her husband’s 
property. ‘ À : 

S.C. A. against an order of the District 
Judge, Sitapur, dated July 4, 1935. 

Messrs. Ali Muhammad and K. P. 
Trivedi, for tLe Appellanis. 

Messrs. Radha Krishna and Chand 
Narain Harkauli, tor the Respondents. 


Judgment.—This is a defendants’ appeal 
from a decision of the learned District 
Judge of Sitapur, who modified a decree 
of the learned Civil Judge of that place. 
The plaintiffs in the case were Ragoubar 
Singn and Umrao Singh, reversioneis of 
ene Chet Singh and Cuhole Singh, trans- 
feree of a por ion cf the properly. ‘I'he suit 
was for possession of a two annas six pies 
share in ihe village of Narharpar. Chet 
Singh to whom tne property originally 
belonged died in 1890 and was succeeded 
by his widow Musammat Man Kuar. On 
February 8, 1893, Musammat Man Kuar 
executed a sale-decd of the property in 
suitin favour of Durga Prasad, father of 
lhe defendants-appellan's, for a considera- 
tion cf Rs. 5,500. The plaintiffs alleged 
that this sale was without legal necessity 
and was not binding on them. They, 
therefore, sued for possessicn of the 
property but also prayed that if any 
portion of the sale consideration be fuund 
to have been justified by legal necessity, 
they might be given a decree on payment of 
that amount. 

The learned Civil Judge gave tke plaint- 
ifs a decree on payment of sum cf 
Rs. 1,413-13-6, which sum constituted the 
amounis due on two bonds Exs. C.2 and 
C-4, dated August 26, 1592, and May 29, 1893, 
respectively. The defendants appealed 
and in appeal the learned District Judge 
confirmed the decree of the trial Court but 
added a sum of Rs, 1¢3-8-0 due on another 
bond (Ex. 0-10} to the amount which was 
payable by the plaintiffs. The result was 
that the plaintiffs obtained a decree for 
possession of the prcperty conditional on 
payment of Rs. 1,574-5-6 to the defendants, 
The defendants ere still unsatisfied and 
bring this appeal against the decree of the 
learned District Judge. 

. One of the pleas taken by the defendants 
was that Musammat Man Kuar having 
died thirteen or fourteen years before suity 
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the suit was barred by limitation. The 
plaiutifis’ case, however, was that Man Kuar 
died on February 22, 1932. Both the Courts 
helow considered the evidence produced 
by parties on the point and held that 
Musammat Man Kuar died on February 22, 
1932. The learned Counsel for the appel- 
lants tried to get over this finding of fact 
of the learned District Judge by contending 
that the learned Judge had admitted in 
evidence two documen's (Exs. 1l and 12) 
which were inadmissible in evidence. 
Exhibit 11 is a copy of an application made 
by Raghubar Singh plaintiff, and others in 
3932, for mutation of names in place of 
Musammat Man Kuar and Ex. 12 is a copy 
cf the report made by the village patwari in 
connection with this application. We see 
no force in the contention of the learned 
Counsel as even discarding Exs. 11 and 
12,‘here is ample evidence on record to 
justify the Gnding arrived at by the learned 
Judge. The learned District Judge has 
discussed and relied on oral evidence also 
and nothing conld be said before us on 
thatevidence. We, therefore, see no reason 
to in'erfere with the finding of fact ihat 
Musammat Man Kuar died in 1932. The 
plea of limitation has, therefore, no force. 
Another plea taken by tke defendants 
was that according to a custom prevailing 
in the family of Man Kuar's husband, 
widows succeeded to their husband's 
property as full owners and were, therefore, 
competent to transfer the property absolute- 
ly. On this question also the findings of 
both the lower Courts were against the 
defendants. The defendants relied on the 
wajib-ul-arees of four villages, namely 
. Sarayan, Selumau, Pachchera and Narotam- 
pur, the residents of which are Gour 
Thakurs like Chet Singh deceased accord- 
-ing to the admission of Khanjan Singh, 
cousin of plaintifs Nos. 1 and 2. The 
plaintiffs on the other hand relied on the 
wajib ul-arz of Narharpur itself as well as of 
Muradnagar (Exs. 16 and 9, respectively). 
Reliance was placed on behalf of the 
defendants cn the word malik used with 
reference to widows in these wajib-ul-arzes 
and a number of cases were cited in support 
of the contention that the word “malik” 
should be deemed io connote absolute 
ownership. We have considered the terms 
of these wajib-ul-arges and cannot accept 
the contention of the learned Counsel for a 
moment. The word “malik” is qualified in 
almost all these wajib-ul-arzes by words 
showing that the proprietorship of the 
widow was limited to her life-time. This 
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is clearly shown by ihe use of the word 
“ta-hayat’ and by the fact that the widow's 
power of alienation is circumscribed within 
limited purpcses, namely, 

“ba-qarzz ikhrajat zati wa malquzari,” 
that is, for personal expenses and for land 
revenue. We, therefore, see no force in 
the contention put forward on behalf of 
the appellants and agree with the learned 
Judge of the Court below in holding tkat 
the alleged custom of the absolute owner- 
ship of widow had not been proved. 

Next it was urged ihat the Courts below, 
having found a portion of the sa'e cen- 
sideration to be justified by Jegal necessity, 
should have entirely dismissed the suit of 
the plaintiffs and that a decree condilional 
on payment of a portion of the sale con- 
sideration was bad. In this connection 
reliance was piaced cn the cases of Krishna 
Dass v. Nathu Ram, I. R. 54 I. A., 79 (1), 
Gauri Shankar v. Jiwan Singh, 40. W.N. 
1192 121 and Suraj Bhan Singh v. Sah 
Chain Sukh, 32 C. W.N. 117 (3). Inike 
first of these cases which was a suit to set 
aside asale of joint family property, it was 
proved that the purcheser had made due 
inguirv as to the necessi!y for the sale, that 
Rs. 3,000 out of the price of Rs 3,500 bad 
been applied to purposes of necessity and 
that ihe price was adequate. The High 
Court made a decree setting aside the sale 
conditionally upon Rs. 3,000 being repaid to 
the purchaser. Their Lordships of the 
Judicial Committee held that the decree 
was contrary to principle and authority 
and that the suit should be dismissed. In 
the second case it was heldthata sale of 
joint family property will not be set aside 
merely because a part of the proceeds is 
not ‘proved to have been applied for 
purposes of necessity and that if the sale 
in its real essence and substanceisa sale 
made for family necessity, it should not be 
set aside on the ground that although by 
far the most substantial part of the con- 
sideration was for family necessity, yet a 
certain balance of the price remained 
unaccounted for or insufficiently proved. 
In ihe third case also it was held that in 
tLe case of a sale by a Hindu widow of her 

(1) 541 A 79; 100 Ind. Cus. 130; 25 AL J 80; A I 
R 1927 P C 37; (1927) M W N 89; 38M L T 48:4 O W 
N 1841; 8 P L'I' 210; 31 CW N 462; 49 A 149; 29 Bom 
L R 825; 450 LJ 388;52 M LJ720P ©). 

(2) 4 O W N1192; 107 Ind. Cas, 4:53 M LJ 786; 
AIR 1927 P O 246; 25 AL J 987; AT OLI 7; 30 Bom 
L R 64; I LT 40 All 1; 32 O W N 257; (1998) M WN 
1; 27 L W 203; 9 P L T 277 (P O). ` 

(3) 320 W N 117; 105 Ind. Cas. 257; 46 O L J 291; 


53 M L J 300; 29 Bom- L R 1385; AIR1927 PO 
244 (PO), 
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husband's property, when the bulk of the 
consideration is proved to have been 
applied to legal necessity, the whee sale 
must be Ceclared gocd and valid. None of 
these cases, Lowever, applies to the facts of 
the present case. So far from the bulk 
of the consideraticn being proved to have 
been for legal necessity, even the learned 
District Judge who awarded a larger sum 
to the defendants than the trial Court 
had, did not hold: more than Res. 1,575 out 
of Rs. 5,500 to Lave been justified by legal 
necessity. Moreover, there is absolutely no 
evidence to show that the sale in question 
was itself justified by family necessity. 
lt was sought to skow that the profits of 
Musammat Man Kuar in village Narharpur 
amounted to very little and it was argued 
that it must, therefore, be presumed that 
she always stocd in necessity of borrowing 
money 10 maintain herself; but sLe had 
property in other villages a’so and carried 
on sir cultivaticn so that from tLe materials 
before us it is impossible to koid that the 
income frcm the property left by her 
husband was insufficient fcr ker support. 
In the cirecmstances of tLe case the Couris 
below were, in our opinion, perfectly 
justi;ed in giving the plaintiffs a decice 
conditional cn payment of tle amounts 
found to have been justified by legal neces- 
pity. 

Lastly, the learned Counsel for the ap- 
pellants took us into the items and sub-items 
constituting the consideration for the sale in 
question and tried toshow that some of the 
items which the Courts below had rejected 
should have been allowed. The sale con- 
sideration ccnsisted of the following four 
items:— 


Rs. 

1. 500 left with the vendees for redeem- 
ing a possessory mortgage in 
favour of one Hukmaji. 

9, 1,500 left with the vendees for payment 
tothe same Hukmaji in respect 
of previous bonds. 

3. 2,701 set off against cral and bond 
debts due to the vendees them- 
selves. 

4, 799 paid in cash before the Sub- 
Registrar. 

Both the Courts below have allowed the 
first item of Rs. 500, out of the seccnd 
item of Rs. 1,100 the Courts below have 
allowed Rs. 400 due cn the bord Ex. C4, 
The rest of this item consisted of four items 
of Rs. 200, Rs. 200, Rs. 150, and Rs. 40 evi- 
denced by Exs. 0-5, 0-6, C-7 and C8, 
respectively. The third item cf Rs. 2,701 
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was composed of four or five items for prrcf 
of one of which, namely Rs. 1,700, oral 
cvidence was prcduced :nd for ihe rest 
Exs. C-10, C-11, C-12 end ©-13 were pro- 
duced. In regard to the last item of 
Re. 799, out of which only Rs. 700-8-0 appear 
to h.ve been paid in cash before the Sub- 
Registrar, oral evidence only was produced, 
We have considered all the items, the 
findings about which were challenged hy 
the learned Counsel for the appellants but 
do not think that these findings can be inter- 
fered with. The findings about all these 
items except ihe item of Rs.:00 shown by 
lix. O-6 are besed on an appraisement of 
the evidence prceduced by the defendants in 
proof of those ilems. We have gene 
tLrough the learned District Judge's judg- 
ment and fully agree with him in his ap- 
praigement of the evidence. The sum ccf 
Rs. 200 sLown by Ex. C-6, is alleged to have 
Leen borrcwed for payment of certain 
miscellaneous debis and for the expenses of 
ajourney to Prayagji and a Brahmbhoj 
ceremony. The Sub Registrar's endorse- 
ment on Ex O6, shcwa that a eum of 
Rs. 100 only wes given at tbe time of the 
iegistraticn of the bund and arugqa was 
giver fur the balince. As to the lubler sum 
there is absuitiely no evidence that it was 
ever paid to Man Kuar. With regard to tke 
journey to Prayagji, we have nt been 
referrcd to any authority in support of the 
contention that journey to Prayagji is neces- 
sary for the spiritual benefit of the widow's 
deceased husband or that the expenses of 
such journey have ever been held to be 
included in tLe purposes for which a Hindu 
widow is authorized toalienate her husband’s 
property. 

The result is that we find no rezson to 
interfere with the learned District Judge's 


- finding on any items ofthe sale considera- 


tion. The appeal, therefore, fails and is 
dismissed with costs. 


N. Appeal dismissed. 
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Where ina dispute as to possession between ten- 
anis of a village it is found that the land-holde1s 
of the parties are different, then the Civil Court has 
jurisdiction. Ifon the other hand, the land-holders 
of the parties arethe same, the Revenue Court has 
jurisdiction. 


F. C. A. from an order of the Sub-Judge, 
Mainpuri, dated October 25, 1934. 


Mr. Baleshwaii Prasad, for the Appellant. 
Mr. Shica Prasad Sinha, for the Respon- 
dents. 


Judgment.—This is a first appeal frcm 
order brought by a defendant against an 
order of remand by tLe lower Appellate 
Court. The ptaintiifis and defendant are 
both tenanis in a certain village, Mauza 
Birsinghpur, and tke question is whether 
the Civil (curt has jurisdiction to enter- 
tain the plaint. The plaint ‘set out in 
para. 1 that the father of the plaintiffs 
took a lease frcm the zamindars of the 
village for planting a grove, on October 7, 
1911, of two plois Ncs 138-2 and 138 4 
in patti No. 1, and in para. 2 it was set 
out that the defendant was an cecupancy 
tenant of plots Nos 134 and 137. The 
patiies in which defendant's plois are 
situated were not specified in the plaint or 
in the written statement but by affidavit it 
has been stated that plot No. 134 is 
in patti No. 2 and plot No. 137 is in four 
patties, Nos. 1,2, 3 and 4. It is further 
set out in the affidavits that the zamin- 
dars of patti No. 1 are Tribeni Sahai and 
Gomti Sahai ana the zamindar of patti 
No. 2 is Musammat Bari, widow of Gokul 
Prasad, and of patti No. 3 Brij Behari 
Lal, Mathura Prasad, Sundar Lal, Lal 
Bahadur and Mohan, and of patti No. 4, 
Tribeni Sahai and Gomti Sahai. It has 
not been shown whether Musammmat Bari 
is the widow of any one connected with 
Tribeni Sahai and Gomti Sahai; nor has 
it been shown whether the allegation in 
the plaint that the zamindars of the village 
granted the perpetual lease to the plaintiffs 
is incorrect. Learned Counsel for the 
plaintiffs now desires to resile from that 
statement and to argue that this perpetual 
lease shows that it was only the zamindars 
of patti No. 1 who granted the lease. 
This, however, will be a matter for the 
Courts below to determine and the lease is 
not on the record and has not been pro- 
duced before us. 

The plaint further proceeds to set out in 
pare. 6 that the cause of action arose on 
August 1, 1933, when a suit for demarca- 
tion of boundaries between the plots of 
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the plaintiffs and the plots of the defen- 
dant was decided. The declaration asked 
for is a declaration that a certain portion 
of land, 6 yards by 34 yards in area, 
which was included by the Revenue Court 
in the defendant’s plot No. 131, and an 
area of land, 6 yards by 22 yards which 
was included by the Revenue Court in 
the defendant’s plot No. 137, really ap- 
portain ito the grove of the plaintiffs, and 
that the defenant should be dispossessed 
therefrom and possession given to the 
plaintiffs. Now the Court below bas held 
that jurisdiction lies in the Civ Court 
and the Court bas assumed that the ques- 
tion is merely between the zamindars of the 
particular plots in question. But on tke 
allegation in the plaint that the plaintiffs 
are tenants of the zamindars of the village, 
this theory would he incorrect. We are of 
npinion that the question of jurisdiction 
is determined by ss. 99 and 12], Agra 
Tenancy Act, and the lower Appellate Court 
must see whether ike suit will or will not 
lie under those sections. Those sections 
provide that the Revenue Court hes juris- 
diction for a suit by any tenant cjected 
from or prevented from obtaining posses- 
sion of Lis holding or any part thereof by 
any person claiming through the land-holder. 
If, therefore, the land-holders of the de~ 
fendant are some of the zamindars of the 
village who granted the perpetual lease to 
the plaintiffs, s. 99 will upply. Ifon the 
other hand the land-holders of the defen- 
dant or their predecessors did not joinin 


. granting the lease to the plaintiffs, s. 99 


will not apply. In other words, if the 
land-holders of the parties are different then 
the Civil Court has jurisdiction. Ifon the 
other kand the land holders of the parties 
are the same, the Revenue Court has juris- 
diction. Accordingly we set the order of 
the lower Appellate Court aside and we 
direct the lower Appellate Court to re- 
admit this first appeal to its file and to 
dispose of this first appeal according to 
law in view of the directions which we 
have given. Costs here and hitherto 
incurred will abide the result. An op- 
portunity will be given to the plaintiffs to 
produce the lease in question and the 
parties will be at liberty to produce any 
further evidence as to who are the zamin- 
dars of the parties. 
N. Order set aside, 
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INDIA EQUITABLE INSURANOE Oo. 
LTD., AND ANOTHER — RESPONDENTS, 

Second appeal—Construction of document--Whether 
uestion of law—Error in inference isa question of 
‘act—Contract Act (IX of 1872),s. 213—Principal 
nd agent—Suit for accounts—Agent's. rights against 
arincipal. ae 

Question of construction of document is one cf law 
ind may be considered in second appeal but where 
here is no error inthe construction of a document, 
nd it is argued that there is a mistake in drawing 
n inference from the document, that is not an 
rror of law butan error of fact, and the High 
jourt will not interfere witha finding of fact by 
he lower Appellate Oourt merely ‘because it is 
rroneous, Empire of India Life Assurance Co., Ltd. 
8. Nanu Ayyar (1), Sahebrao Narayanrao Deshmukh 
. Jaiwantrao Deshmukh (2) and Midnapore Zemin- 
dari Co., Ltd. v. Secretary of State (3) relied on, 

Under s. 213, Contract Act, a” principal has a 
statutory right against his agent for an account, - 
sut the converse does not apply, that is to 
ay, the agent has no statutory right of an 
account from his principal: Nevertheles, where. 
+ is equitable from the particular circum- 
tances and the relations of the parties that one 
ihould account to the other, a suit for an account 
vill lie. If an agent can satisfy that’ all the ac- 
sounts were inthe possession of the principal and 
hat he has not and should not have in his posses- 
sion accounts which would enable him to determine 
ais claim for commission against the principal, 
16 will have the right to sue for an ‘account, ’ 
3ut if it is found that-the agent has no accounts,- 
secause of his own failure.to keep them dus to his 
awn fault, he should not be granted the relief he 
tlaims, much less if it is found that he has accounts - 
which he withholds, Jesseram Bhagwandas v. 
Ratanchand Fatehchand (6) and Shepord v. Brown 
T), relied on. 4 i ~ 

S.C. A. against the judgment of the Dis- 
5. Judge, Hyderabad, dated January. 12, 

8l. WAN ` 


Mr. Dipehand Chandumal, for the Appel- 
ant. 

Mr. D. N. O'Sullivan, for: the Respondents. 

Davis, J. C:—This is an appeal against 
ihe judgment of the learned District Judge. 
$ Hyderabad, dated January 12,1931, in- 
which he set aside an order of the learned 
Foint Subordinate Judge of Hyderabad, 
dated November 16, 1927, decreeing the 
«ppellant's. suit and ordering accounts to 
be taken between the parties. The appel- 
lant in this case claimed to be a chief 
agent of defendant firm, the India Equit- 
able Insurance O. Ltd, and he sued them. 
for an account of commission due by: them 
to him. The defendant firm denied: their, 
liability contending, thaf, there was.a,cons. 


167—117 & 118 


GULAÉBAT DAYARAM, d. india BGUitsRiB.instRaNos.do. itp. (SIND) 


929 
tract between the appellant and defendant 
No. 2 who was their chief agent, but who 
did not. appear to defend the suit and 
against him the suit proceeded ex parte. 

The learned Subordinate Judge decreed 
the appellant’s. suit principally on the 
ground that he had proved that he was a 
chief agent. of the defendant firm, that the 
accounts between them were complicated, 
and that, therefore, he was entitled to an 
account of commissions due. The learned 
District Judge, however, came to the con- 
clusion that the appellant was not the 
chief agent, an appointment which carried 
with it certain special privileges.as regards 
commissions, that he. was ‘an ordinary 
agent to the company, that there were n3 
special privileges attached to his agency, 
and that he was, not entitled to accounts, 
for. the learned District Judge was of the 
opinion that he. had or should have had in 
his own possession accounts necessary to 
fix his claim, so,that he could sue for a 
named sum in a suit on an account. This is 
a second appeal, and we must, therefore, de- . 
cline the invitation so constantly made to 
us by the learned Advocate for the appel- 
lant to deal with.the facts of the case. More- 
over, we would point out that if we were to 
deal with the facts of the case, we have 
not tke full record before us, because the 
appellant has put inthe paper-book only 
those materials which would assist him, 
and though frequently in the course of’ 
arguments reference was made to particu- 
lar exhibits, they. were not upon the re- 
cord. But the law as to the powers of an 
Appellate Court in second appeal is laid, 
down in ss. 100 and 101, Civil Procedure, 
Code, and has been the subject of inter- 
pretation by. the highest authority, and-we 
think in necessary to stress this aspéct of the 
case, because of the constant attempts by the 
learned Advocate. for, the appellant during. 
the course of the arguments to deal with 
questions of fact and to challenge the find-- 
ing of the appellate Judge on questions of 
fact. It was, for instance, constantly argued. 
that the appellant was a chief agent, as. 
the Subordinate Court had found, and that 
the finding of the lower Appellate Court: 
that he was not a chief agent carrying with, 
it, certain special privileges. as regards 
commission was wrong. 

So far as it can be said that the ques- 
tion whether the appellant was the chief 
agent of the defendant. company turns 
upon the construction of documents, that 
is the question of law which -may be con- 
sidered in second appeal. ‘Reference -may 
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be made tothe case in Empire of India 
Life Assurance Co., Lid. v. S. Nanu Ayyar 
(1). But where there is no error in the 
construction of a document, and it is argued 
that there is a mistake in drawing an 
inference from the document, that is not 
an error of law but an error of fact, and 
this Court will not interfere with a finding 
of fact by the lower Appellate Court merely 
because it is erroneous. Reference may be 
made for the support of these statements 
to two cases decided by the Privy Council: 
Sahebrao Narayanrao Deshmukh v. 
Jaiwantrao Yadavrao Deshmukh (2) and 
Midnapore Zamindary Co., Ltd. v. Secre- 
tay of State (3). In Midnapore Zamindary 


Co., Ltd. v. Secretary of State (3) their 
Lordships said: 


“Their Lordships have to observe at the outset 
that no second appeal lies on the. ground that the 
District Judge came to an erroneous finding of fact. 
The only question which the High Court could 
consider was whether the District Judge had be- 
fore him any evidence proper for his consideration 
in support of his finding, Section 100, Civil Pro- 
cedure Code, being Act V of 1908, corresponds with 
s. 584, Civil Procedure Code, 1882. The construc- 
tion of s. 584, Civil Procedure Code, 1882, has 
often been considered hy the Board. In Durga 
Choudhrani v. Jawahir Singh Choudhri (4), the 
Board said at p. 127*: “It is enough in the pre- 
sent case to say that an erroneous finding of fact 
isa different thing from an error or defect in pro- 
cedure and that there is no jurisdiction to entertain 
a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the 
error may seem to be. Where there is no error 
or defect in the procedure, the finding of the first 
Appellate Court upon a question of fact is final, if 
that Court had before it evidence proper for its 
consideration in support of the finding. In An- 
angamanjart Chowdhrani v. Tripura Soondari 
Chowdharani (5), the Board laid down the law to 
the same effect ip. 1107); “It was in the opinion of 
their Lordships within their jurisdiction (that is 
to say within the jurisdiction of the Judges on a 
second appeal) to dismiss the case, if they were 
satisfied that there was, as an English lawyer would 
express it, no evidence to go to the jury, because 
that would not raise a question of fact such as 
arises upon the issue itself, but a question of law 
for the consideration of the Judge.” 


(1) 44 M170; 60 Ind. Gas, 69; A I R1921 Mad. 
309; 39 M LJ 577;12 LW 616; (1920) M W N 770; 


29M LT 49 

(2) 35 Bom. L R 816; 143 Ind. Cas. 437; A I R 
1933 P © 171; 60 I A 231; 29 NL R 210; Ind. Rul. 
(1933) P O161; 570 LJ 519;65 MLJ 154; 38L 
W 37; 29 N L R210 (P 0). 

(3) 32 Bom. L`R 114; 120 Ind. Cas. 56; A I R 
1929 PC 256; 561 A 388; SOL W 600; 34CW N 


1; Ind. Rul. (1929) P O 352; 57M LJ 849; 51 CL J 


1; 57 © 756 (P ©). 
(4) 17 LA 122; 18 C 23; 5 Sar. 560 (P O). 
(5) 14 IA 101; 14 C 740; 5 Sar. 45 {P C), 
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After referring to the other aspect of 
the case, the judgment proceeded : 

“It is not necessary to go into further detail as 
regards the evidence, but their Lordships are 
satisfied after a careful examination of the record, 
that there was evidence before the learned District 
Judge proper for his finding. The learned District 
Judge did not discuss in detail the various settlement 
records and other evidence, oral and documentary, 
to which their Lordships’ attention has been drawn 
but their Lordships have no reason to doubt that 
the learned District Judge fully considered them. 
Having regard to the practice of the High Court 
in second appeals it seems probable that the full 
record of the case which was laid before their 
Lordships was not placed before the learned Judges 
of the High Court.” 


In Sahebrao Narayanrao Deshmukh vV. 
Jaiwantrao Yadavrao Deshkmukh (2) their 
Lordships said : 

“In the light of these proceedings they dealt 
with the second and main issue. “Whether 
Deshmukh watan includes lawajama ?” and after 
a careful examination of the contentions raised, 
before him, the District Judge, agreeing with the 
Subordinate Judge, found that it was not proved 
that the lawajama—that is to say, the pension 
moneys paid by Government to defendant No, 1— 
were included in the watan or hereditary endow- 
ment and that, therefore, the plaintifis could not 
claim a share im them as such. This was a finding 
of fact by the lower Appellate Court and under 
s. 100, Vivil Procedure Uode, could only be reversed 
on second appeal by reason of “the decree being 
contrary to law or some usage having the force of 
law.” The first question, therefore, for their Lord- 
ships is, had the Court of the Judicial Oommis- 
sioner any sufficient reason for reversing the judg- 
ment and decree of the lower Appellate Court as 
contrary to law? In their Lordships’ opinion, the 
respondents have not succeeded in showing that 
the findings of the lower Appellate Oourt were 
vitiated by any error of law. In the second ap- 
peal to the Court of the Judicial Commissioner, the 
contention for the plaintiffs as stated inthe judg- 
ment was that on the findings that the plaintiffs 
were members of the watan family and had a share 
in the watan, and that the defendant had failed 
to prove the grant of this lawajama to his great 
grand-father, the conclusion must be in the plain- 
tifi's favour, for presumably the lawajama formed 
part of the watan. The learned Judges accepted 
this contention, and on an examination of the sanad 
of 1860, Achawit’s Inam statement, p. 3, in 1867, 
and the investigating officer's report p. 9Y and p. 14, 
and a deposition of defendant No. 1's father 
Narayanrao in 1876, found that the lawajama must 
be presumed to be a part of the Deshmukhi watan 
in which the plaintiffs were entitled to share.” 

“Their Lordships have already carefully examin- 
ed the entries in the inam documents relating to 
allowances with a view of seeing if there had been 
any misconstruction of them by the lower Appellate 
Qourt which could be treated as contrary to law. 
None has been suggested and they have been un- 
able to find any. Unless there has been misconstruc- 
tion, a mistaken inference from documents as khas 
been pointed out in the cases cited, is an error not 
of law but of fact. The lower Appellate Court jon 
a full consideration of all the evidence and of the 
plaintifi’s failure to prove that he or his Jather had 
ever shared in this payment, refuse to draw the infer- 
ence that Rs, 508 in respect of rusums which the ins 
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sestigating_officer_proposed. to meet by a reduction 
a the quit-rent—a proposal not adopted—is now 
cepregented by the pension moneys of Rs. 768-8-0 
aid to defendant No. 1 whereas the learned Judges 
zave found that itis. If their Lordships had been 
salled upon to choose between these two findings, 
he fact already mentioned that the rusums allow- 
ance is nob shown to have been confirmed as the 
sult of the Inam Commissioner's inquiry would 
4lso have had to be taken into account as militat- 
ng against the plaintiff's claim. Jor the purposes 
į this appeal it is sufficient to say that their 
Sordships are clearly of opinion thet it has not 
deen shown that the judgment of the lower Court 
vas liable to be reversed on second appeal as being 
sontrary to law, and that this appeal must, there- 
ore, be allowed.” 


Should, therefore, the lower Appellate 
Court fail to come to any finding, express 
or implied, upon any material issue of fact, 
it would, we consider, be open to us in 
second appeal to dothat which the lower 
Appellate Court had not done for itself, 
ut we would point out that it does not 
follow that because the learned Judge has 
10t referred specifically to every material 
‘act upon the record, that, therefore, he 
las not considered it. Judgment must 
ye of reasonable length and a fair discre- 
ion must be allowed to the Judge as to 
vhat facts he willor will not mention or 
efer to in his judgment. Looked at from 
his point of view, we think that this 
‘Ppeal is less ccmplicated than the conten- 
icns and the arguments of the learned Advo- 
sate of the appellant have suggested. There 
an beno doubt that in certain circum- 
stances a suit for an account will lie by a 
wincipal against his agent. Unders. 213, 
Jontract Act, a principal has a statutory 
ight against his agent for an account, but 
he converse does not apply, that is. to 
ay, the agent has nostatutory right of an 
ecount from his principal. Nevertheless 
here are cases to show that where it is 
quitable from the particular circum- 
ances and the relations of the parties 
hat one should account tothe other, a suit 
or an account will lie. Reference may.be 
nade to the case in Jessaram Bhagwandas 
. Ratanchand Fatehchand (6), and tothe 
ase in Shepard v. Brown (7). In that ease, 


ae learned Vice-Chancellor said :. ce 
“The substance of the. plaintiff's case is, . that 
e was employed by the defendants to 
bain orders for goods manufactured hy them, and 
aat he was to be allowed ‘remuneration in the 
aape of commission upon the amount of all goods 
ald under orders. which were obtained through his 
xertions, Upon that he comes to the Court with 
bill and he prays relief first of all, I think, in 
1e shape of a declaration that he was - properly 


(6) AI R1925 Sind 173; 78 Ind. Cas. 846: | 
©, (i808) TLT 499; 4 Gif 208; 11 W R 162; 141 
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constituted an agent; and next he seeks an-account 
of all orders received and executed by the defend- 
ants through his exertions; and by the machinery 
of an account he seeks to bave it ascertained how 
much is coming to him for commission in respect 
of the quantity of goods so sold. To this bill `e 
general demurrer has been filed for want of equity. 
It is said with perfect truth that at law he might 
recover in an action the wholé” amount of that 
commission which he seeks to recover by acconnt 
in this Court. In order to recover at law, how- 
-ever, he must- be able to prove what orders have 
been received, how much has been sold by the 
defendants, and what has been received by them 
in respect of the sales, in order to ascertain the 
amount of the commission. It is quite plain from 
the allegations in the bill that, as the transactions 
. of sale are transactions by the defendants and not 
by the plaintiff, there must be in the custody of 
the defendants that which affords material evidence 
for the plaintiff to enable him to recover at law or 
in equity.” = 

The learned Vice-Chancellor then goes on 
to say : . . 

“The case of the planitiff is one in which he 
seeks an account of transactions and dealings with 
the defendants in which he is materially interested, 
and the evidence of which must remain princi- 
pally, if not entirely, in the hands of the defend- 
dant. I think it would be extremely difficult to 
say, that upon a bill seeking an account of that 
kind upon a case so stated, this Court has no 
jurisdiction to enterain it.” : 

It is true that at the end of that judg- 
‘ment, the learned Vice-Chancellor refers 
to the necessity of mutuality in the ac- 


counts. He says: ' 

“It is very true that in Phillips v. Phillips (8), 
Sir G. Turner, V. O. said that, in order to maintain 
a bill ofthis nature there must bea mutual demand, 
and a mutual- account means that each of the two 
parties must have received and paid money on 
account of the other. The same qualification is 
to be found in another part of the judgment of 
the V.C. He says that it would require a strong 
case for a Court of Equity to entertain a bill for 
an account, when'’’the account is all'on one 
side. In the present case, it may possibly appear 
that the account is on one side; but it would be 
hardly fair to assume that, I consider, upon the 
authority of the law as laid down ‘in Phillips v. 
Phillips (8),‘keeping the late Act of Parliament in 
view, that this is a case in which the plaintiff might 
have had.a discovery (which is a remedy in aid 
of the right of account) and I cannot send him out 
of this’ Court to seek relief in a Court of law. I, 
therefore, find myself: bound to overrule this 
demurrer.” - } -o a MANG 

If, therefore, the appellant could satisfy 
us that all the accounts were in the pos- 
session of :the. defendant firm, and rightly 
in the possession .of.the° defendant firm, 
and that he has not. and shouid not have 
in his possession accounts which would 
enable him to determine his claim for 
commission against them, we think that 
he will be entitled to sue for an account. 
This remedy is after all an equitable 


remedy, and if we should consider. that 
(8) (1851) 9 Hare 47l, ooo : 
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he has for instance no accounis because 
of his own, failure to keep them, due to his 
own fault, we should not grant him the 
relief he seeks. Even lets would we, grant 
him the relief he seeks, if we should be 
of the opinion, as the lower Appellate Court 
was ofthe opinio», that he has accounts 
in his possession which he withholds. We 
think that the first question, to be deter- 
mined inthis appeal is, wkether.the appel- 


lant proves that, he is a chief agent or a- 


special agent with certain rights as to over- 
riding commission which would enable him 
lo suy that according to the terms of his 
contract and employment, the business he 
induced was done direct by the insured 
with the defendant firm, and that, therefore, 
there ale accounts in the possession of the 
defendant firm to which he is entitled to 
have cecess, and without which he cannot 
determine his claim upon the defendant 
fim, andin determining this question, we 
think tlat asan Appellate Court, in second 
appe:l, we must not set aside the fnding 
ot the lower Appellate Court-upon questions 
of fact. 

Now, it is urged before us in appeal that 
the question whether the appeilant is a 
chief agent or not, and the terms and con- 
diticns of hisemplegment are to be con- 
stiued frcm documents before the Court, 
nd. tbat construction cf documents is a 
question cf: law. To this propcsition we 
agree, but we think that the documents, 
which tLe learned Advocate for the appel- 
lent urges, require construction as a matter 
of law, are documents of so simple a nature 
iLat tLe team “construction” is almost a 
misnomer. They are such documents as 
letters and newspaper advertisements, 
which require Lo construction but from 
which inferences cf fact are to be drawn. 
he drawing of inferences of fact is not, a 
questicn of law. If we find the lower ap- 
peliate Court has ecnstrued the dccuments 
rightly in 1elation to tLe oral evidence 
upon the record, we should nct interfere, 
and we have come to the conclusicn that 
the lower Appellate Court has construed 
the dccuments rightly in relation to the 
evidcnce upcn the record, and that not 
coly Las the lower Appellate Court, in our 
cpini(n, ecnsirued the dccuments rightly, 
Lut thet ithas drewn from these dceu- 
ments ccliect inferences of fact, and even 
if we were cf tke cpinicn that iLe Ic wer 
Appeliate Ccurt hae drawn wrerg inferences 
ci fect frem dcctments rightly construed, 
we wculd nct interfere. (After considering 
ihc eviecnce tc decide tLe queeticn whether 
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the agent was a.chief agent or speci: 
agent, the judgment proceeded.) Th 
case then of the appellant for his righ 
io account, as based upon his overridin, 
commission either as chief agentor € 
special agent fails, and there remains for wr 
to consider whether he has satistied us the 
the terms of business between him an 
the company were such that accounts c 
other business done direct with the firn 
such as renewals necessarily remained ii 
possession ofthe defendant firm, and the 
the learned Judge in coming to hip conclu 
sions has so omitted to consider the materia 
evidence on this point that he has com 
mitted an error in law. Now, for thi 
part of the case the learned Advocate fo 
the appellant relies upon certain exhibit 
which he has included in the paper-book 
The first is anotice which is dated Decembe 
28, 1920, in which i 

“the chief, the special, and ordinary agents of tb 
company are directed to deposit with the com 
pany’s bankers or to remit tu the head office of Ca’ 
cuttaé within two days at the mcst from the dat 
of collection all collections (premium, etc.) in ful 
made bythem in favour ofthe company and nc 
to useor appropriate the collections under an 
circumstances and for any purposes whateve: 
Every facility shall, however, be given to the agent 
to realise their dues direct from the head cflice 
and inthis respect the head office is directed t 
honour the commission bills, etc., of the agent 
without any unnecessary delay, This notice is t 
take effect fromthe date of recepit hereof.” 


This notice is Ex. 130. But neither doe 
this notice nor the accompanying lettex 
Ex. 131, assist the appellant, because A 
would appear from Ex. 131 that th 
appellant collects the premia and Le ist 
send in his commission bills, and therefor 
he would know what premia he has collec’ 
ed, what commission he is entitled to, an 
there would be no room fora suit fc 
accounts, for if he did not keep his ow 
accounts that is his own fault. Nor doe 
Ex. 141 of March 18, 1921, help him, for it j 
a letter from the Company to the appellar 
in which they state that his commission bi 
isreceiving their best attention. The Ac 
vocate for the appellant, however, relies c 
Ex. 281 which is an application to be ay 
pointed specjal insurance agent and pa: 
ticularly on condition No.3 printed cn tk 
back which is as follows : ` 

“The agent isnot toreceive any premium orsu 
of money either for the Company or onhis ow 
account placing the Company on the uisk : 
Tespect of any propasal to the Company for : 
assurance, until after notification of the acce 
tance of such proposal shall have been received M 
him from the head office in Caleutta or the chi 
agency office at Karachi. The agent is not auth 
rized to accept money on behalf of the Oompan 
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and all remittances shall reach the chief agency 
office where receipts are issued under the signature 
ofthe managing agents of the Company.” | 

He also relies on part of the evidence 
of Mukerji, Assistant Secretary of the 
Company, Ex. 525, which covers pp. 97 to 
139 of the paper-book. In his evidence at 
p. 120, Mukerjistated that 

“Insured sent premia to Company directly during 
the time of plaintiff's agency and afterwards. A 
statement of premia paid and not paid was sent 
to the chief agent in the beginning of succeeding 
month. We didnot inform plaintiff in such a 
regular way but in some isolated cases he was 
informed, The receipts of premia were always 
sent to the chief agent.” 4 

He also relies on that part'of Mukerji's 
evidence which relates to -lapsed cases as 
showing the impossibility of the appellant 
keeping accounts or making a claim for ‘a 
ixed sum for he would not know in'what 
policies there would be lapses. This pas- 
sageis as follows:— f 

“Ihave got no receipt of plaintiff for handing 
him over the list of lapsed caves. That list was 
aot exhaustive. Some cases lapsed even after that. 
No list of these cases was given to plaintif. No 
intimation of receipt of any renewal premium was 
sent to.plaintiff after his agency was over, but 
some intimation was given to him during the 
ime when he had temporary authority to revive 
apsed cases,” 


But we think that the answer to this 
zase now putforward by the learned 
Advocate for the appellant is that it does 
10t fit in with facts, for the circular to 
which we have referred shows the premia 
n the hands of the agents and the refer- 
nce to the commission due in the letters 
o which-we have already referred appear 
o us to prove that the premia did pass 
hroughthe hands of the agents and that 
he appellant knew what business was 
soing on. But again we are dealing with 
he question of fact, and the learned Judge 
iad, we have no doubt, this particular 
spect of the case in his consideration, 
ough it appeared tous an aspect of the 
aatter that presented itself to the learned 
dvocate for the appellant only in the 
ater stages of argument before us, and as 
result of a diligent scrutiny-of the record, 
uach as itis in Court. But the learned 
‘istrict Judge says that he finds it - impos- 
ible to believe that the plaintiff kept no 
ccountsof the business of this agency. 
le produced a large number of documents 
a the case, and he said that he had still 
, thousand letters of the Company with 
imself. The learned District Judge refers 
> bill Ex. 127, which is upon ‘the ‘Teéord 
nd to Ex, 204 as also Ex. 128, a long list’ 
f persons insured, which enabled -the 
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appellant to ascertain his commission 
The learaed District Judge finds that the 
plaintiff must have full knowledge of the 
amount of commission due to him from 
the first year’s premium and that though 
the estimate of ‘the renewals of premiums 
may not be so easy, the same was com- 
paratively small and that it was not 
dificult for him to make an estimate 
sufficiently accurate for the purpose of a 


‘suit properly framed. We cannot say there 


is not upon the record evidence which 
justifies this conclusion of the learned 
District Judge, and regarding the appel- 
lant's position in life, his business acumen 
and the community to which he belongs, 
we find it impossible to believe that he 
did not keep very careful accounts of all 
business done by him or through his sub- 
agents. The learned District Judge found 
upon the fact that the plaintiff was in a 
position to ascertain the amount of his 
commission, and with this finding we 
agree. If we did not, we should say it is 
a question of fact with which we should 
not interfere. The learned District Judge's 
judgment has been attacked on the ground 
that he says that it is ‘not necessary in 
view of his finding that the plaintiff is not 
entitled to ‘sue for accounts to deal with 
other questions which were material for 
his judgment. .But when we refer to the 
record we find that the learned District 
Judge-merely states-that: 

“On the finding it ig not necezsary to considsr tha 
exact terms:of plaintiff's original contract,or whether 
his cause of action would lie against the Oompany or 
agent, defendant’ No.:2". 


He, however, proceeds ‘briefly ‘to describe 
the evidence. But we ourselves do not 
think, in view ofthis finding -of the learn- 
ed District Judge, that it is necessary to 
extiact by a laborious process - much of it 
by conjecture and surmise—the terms 
of ‘the contract which the appellant should 
have put clearly in his plaint and haye 
clearly proved, anad it is to be observed 
that the learned trial Judge could not 
accept the-terms of the contract as set out 
by the appellant either in his'‘plaint or in 
his evidence, and that he was compelled 


‘to go toa document which the ‘appellant 


claimed to be a forgery for the purpose of 
determining the conditions of the appel- 
lant’s- contract. Put in this way, the 
unsatisfactory nature of the appellant's 
Claim becomes apparent, and we think 
ourselves that his own conduct disentitles | 
him to any equitable relief. We think 


‘ that'the-appellant’s case should in any case 


t 


934 


fail, and while it was incumbent upon him 
to prove the terms of his contract, he has 
by his own false and exaggerated state- 
ments made it impossible for the Court 
to come with certainty to any decision. 
Reference to that part of the judgment of 
the learned trial Judge which deals with 
this part of the case and the comments of 
the learned District Judge upon this part 
of the judgment of the trial Judge would 
show that the learned trial Judge had to 
draw largely upon conjecture and surmises 
for the determination of the basis of the 
plaintiff's claim, the terms and conditions 
of his employment. We think, therefore, 
that on all grounds, the appellant is not 
entitled tothe equitable relief he claims. 
We dismiss the ‘appeal with costs. 
D. p Appeal ‘dismissed. 


manna 


PATNA HIGH COURT. 
Civil Appeal No. 367 of 1933 
’ February 3, 1936 


| JAMES, J. 
GANGADEO SINGH AND anoragr— 
PLAINTIFF8S—A PPELLANTS 


versus 
RAM PRASAD SINGH AND otarrs— 
DEFENDANTS— RESPONDENTS 


Limitation Act (IX of 1908), s. T—Suit by two 


brothers of joint Hindu family, one being minor— 
No evidence to show major brother was karta— 
Suit which would have become time-barred but for 
minority of one, held not barred. 

Where a suit is brought by two brothers belong- 
ing to a joint Hindu family, one of whom had be- 
come amajor and the suit would have been time- 
barred but for the minority of one of them and 
there is no evidence to show that the brother who 
was major was karte ‘of the family, the suit is not 
barred, inasmuch as the major brother could not 
have given a valid discharge or ratification. Ganga 
Dayal v. Mani Ram (1) and Jawahar Singh v. Udai 
Parkash (2), relied on. 

C. A. from the Appellate Decree of the Ist 


ae Chapra, dated December 1, 


for the Appellants. 
Messrs. B. N. Mitter and K. N. Moitra, 
for the Respondents. 


Judgment.—Tbe plaintiffs in this liti- - 
- Jawahar Singh v. Udai Prakash (2). It 


gation are members of a joint family which 


consisted of three brothers, Sakaldeo Singh, - 


Gangadeo Singh and Deonandan Singh. 
When the Record of Rights was under.pre- 
paration, the three brothers were minora; 
but Sakaldeo Singh, on behalf of his 
brothers, entered into a compromise with 
the defendants, whereby he abandoned the 


claim to certain land which had hitherto | 
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been in possession of the plaintiffs’ family. 
After Sakaldeo came cf age he separatedl 
from his brothers. The present suit was 
instituted by Gangadeo Singh and Deonan- 
dan Singh for recovery of possession of this 
land of which the: wrong entry had been 
madein the Record of Rights. The suit 
would then have been barred by time if 
it had not been for the plaintiffs’ minority. 
Sakaldeo had come of age, and had sepa- 
rated from the plaintiffs, so the Munsif 
held that he would not have been entitled 
to any relief by the application of the 
provisions of s. 7, Limitation Act, though, 
as Sakaldeo claimed no relief in the suit 
in which he was a defendant, that point did 
not necessarily arise. Gangadeo was jointly 
entitled to his share with Deonandan, and 
the Munsif finding that Gangadeo could 
not give a discharge or ratification of the 
agreement of Sakaldeo without the concur- 
rence of Deonandan, held that the pro- 
visions of s. 7, Limitation Act, did not 
bar the suit jointly instituted by Ganga- 
deo and Deonandan, since Deonandan is 
still a minor. He decreed the suit accord- 
ingly in respect of the plaintiffs’ shares. On 
appeal the Subordinate Judge found that 
Gangadeo Singh as karta of the joint family 
was entitled when he came of age to give 
a discharge to the defendants, that is to 
say, to ratify an arrangement into which 
Sakaldeo had entered; and he held that 
the plaintiffs’ claim was barred by limita- 
tion and dismissed the whole suit. 

Mr. Rai Tribuwan Nath Sahay on behalf 
of the plaintiff-appellanis, argues that the 
mere coming of age of Gangadeo Singh, 
so long as his brother is a minor, will not 
render the suit liable to be barred and he 
contends that there is no evidence from 
which the inference can be. drawn that 
Gangadeo Singh is the managing member 
of the family. Without evidence to show 
that Gangadeo Singh acted as the manager, 
it cannot be presumed that he did so, or 
that he was tLe manager, and was so 
authorized to ratify Sakaldeo’s arrange- 
ment. This was pointed out in Ganga 
Dayal v. Mani Ram (1) a case which was 
approved by the Judicial Committee in 


had been held by the Madras High Court 
in several decisions that time would run 
from the date on which the eldest member 
of the joint family attained majority but 
(1) 31 A 156; 1 Ind, Cas. 824; 6A L J 62. 
(2) 48 A 152; 93 Ind. Cas. 216; A IR 1926 P C 16; 53 
36; 24 A L J 97; (1926) M W N 197; 50 M L J 343; 
365; 43 OL J 374; 30 O W N 698; 28 Bom. L 
851 Œ 0). 
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the Allahabad Hi gh Gourt i in Gunga ‘Dayal v. 
Mani Ram (1) differed from those decisions 
and in Jawahar Singh v. Udai Prakash 
(2) the Privy Council expressed the view, 
that on this ‘point the decision of the 
Allahabad High Court had been correct 
and the decisions of the Madras High Oourt 
were wrong. Mr. Tribhuwan Nath Sahay 
has been able to demonstrate that there is 
no evidence on the record from which it 
can be inferred that Gangadeo Singh is the 
managing member of the family. The only 
evidence regarding anybody's acting as 
general agent of the joint family is evidence 
to the effect that. this work , had been done 
by the brother-in-law of the plaintiffs, and 
there is nothing to indicate that either 
Sakaldeo or Gangadeo-ever at any time 
exercised the authority of a katra .of the 
joint family. In the :absence of such eyi- 
dence it cannot be presumed that Gangadeo 
Singhis the manager, as was remarked in 
Ganga Dayal v. Mani Ram (1) and the 
decision of the learned Subordinate 
Judge must accordingly be set aside. 
The appeal is allowed, the decree of the 
lower Appellate Court is set aside, and 
the decree of the Munsif is restored. The 
successful plaintiffs are entitled to their 
costs throughout. 


N. Appeal allowed. 


——_—_—_—_ 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 154 
of 1936 
November 25, 1936 
IQBAL AHMAD, J. 

RAM BRIOH— APPLIOANT 
versus 

EMPEROR—Opposits Party -> 

Arms Act (XI of 1878), ss. 4, 19 (f)— Spear-heads, 
if parts of spears within s. 4—-U. P. Notification 
No. 10 N-VIII, dated May 9, 1934—Spear, meaning 
f—Person in District mentioned in Notification in 
sossession of spear-head—W hether liable to conviction 
inder s. 19 (f). 

In s. 4, Arms Act, the Legislature enumerated 
mly arms and not parts thereof. Therefore, spear- 
reads cannot within the meaning of that section 
>e taken to be parts of spears. 

Held, that the Notification of the U. È. Government 
Yo. 10-N- VIII, dated May 9, 1934, does not. prohibit the 
yossession of a spear-head in the District of Ghazi- 
yur. The word “spear” used in the Notification 
dust be interpreted in the sense in which that word 
s used ins.4 ofthe Act, and as a spearig used 
n that section in contra-distinction to spear-head, 
, spear cannot be held to include a spear-head. 
jonsequenily, a resident of Ghazipur District in 
ossession of a. spear-head cannot be convicted 
nder s. 19 (f), Arms Act. 

Cr. R. App. from an order. of the Sessions 
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Judge, aapi. “dated September 11, 
-1936 
Mr. Kumuda Prasad, for the Applicant. 
The Assistant Government Advocate, for 

the Crown... 

A Order.—Ram Brich, applicant, was con- 
_Victed, bya Magistrate of the First Class 
‘under s. 19 (A); Arms Act, and was sen- 
tenced to six ‘months’ rigorous imprison- 
ment and a fine of Rs. 50. On appeal the 
learned Sessions Judge affirmed the con- 
viction but reduced the sentence of impri- 
sonment from six months. to one month 
and, maintained the sentence of fine. 

On the finding recorded’ by the Courts 
below the consideration. of the case must 
be approached on the assumption that a 
spear-head was, on the search of the house 
‘of the applicant, . recovered - from a room 
in the occupation of the applicant. In 
othér words the applicant was in posses- 
sion of a spear-head. The question, how- 
ever, remains whether the. possession of a 
spear-head could justify the conviction of 
` the applicant under s. 19 (f), Arms Act. 
It is clear from .a perusal of Sch. II of the 
Indian Arms.Rules, 1924, that the prohibi- 
tions and directions contained in the Arms 
Act (Act No. Al of 1878) have no applica- 
‘tion in the United Provinces to spears, 
spear-heads, swords, etc. But by the same 
schedule the Loca] Government is authoriz- 
ed, by means of a Notification in the local 
Official Gazette, to retain all or any of the 
prohibitions and directions contained in 
the Act in respect of any arms in the 
case of any class 
specified area. In pursuance of the power 
vested in the Local Government the 
Governor in Council, by Notification. 
No. 10-N VIL, dated May 9, 1934, publish- 
‘ed in the United Provinces’ Gazette, dated 
May 12, .1934, was pleased to direct that 
the exclusion from the operation of all the 
prohibitions and directions contained in 
the Indian Arms Act was cancelled in the 
Ghazipur district: 


_. “In respect of spears, swords and sword sticked in 
the possession of all persons other than such per- 
‘sons as were exempted in respect 'of these weapons .. 


‘The applicant isa resident of Ghazipur 
district and was in possession of the spear- 
head. in that district. But it is contended 
on his behalf that as the said Notification 
has no reference to spear-heads, his convic- 
tion is.bad in law. In my judgment this 
contention is well- founded and ought to 
prevail. It is provided by s. 4, Arms Act, 
that unless there be something repugnant 
in the subject or context the word “arms” 


of persons or of any . 
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in the Act 


“includes firearms, bayonets, swords, daggers, 
spears, spear-heads, and bows and arrows, also 
cannon and parts of arme and machinery for manu- 
“facturing arms." 


The learned Sessions Judge ‘held that as 

a spear-head is apart of a spear it is includ- 
ed within the term “arms” as used in the 
Arms Act. The learned Judge, therefore, held 
-that the word“ spears” used in the said Noti- 
fication must be deemed to include spear- 
headsas well. I am unable to agree with this 
conclusion of the learned Judge. By using 
- both the words “spears” ‘and ‘‘spear-heads 
in s. 4 of the Act the legislature clearly 
intended to differentiate and distinguish 
between spears and spear-heads, otherwise 


there was no occasion for the use of both 


‘the words in the said section. In accord- 
ance with that section “arms” includes 
“parts of arms” and if the legislature in- 
tended spear-heads to be taken as parts of 
~ spears, there was no necessity for introduc» 
ing the word “spear-heads” after ‘the use of 
the word “spears” in the said section. 
Barrels are parts of firearms, but the word 
“barrei” has not been used after the word 
“firearms” in 8. 4. Further, parts of the arms 
specifically mentioned in s. 4 have not been 


“mentioned in that section. It is, therefore, 


‘clear that the legislature in s. 4;enumerated 
only arms and not parts thereof. It follows 


` that-spear-heads cannot, within the meaning 


of that section, be taken to be parts of spears, 
The Notification referred to ‘above does not 
prohibit the possession of a spear head in 
the district of Ghazipur. The word “spear” 
sued in the Notification must be interpret- 
ed in the sense in which that word is used 
ins. 4 of the Act, and as-a spear ia used 
in that section in contra-distincticn to spear- 
“Lead, a spear cannot be held to include a 
spear-head. The -applicant cannot, there- 
Na be convicted under s. 19 (f}, Arms 
ct. 

It may be and probably is a fact that 
the Local ‘Government, while prohibiting 
thfe possession of spears in the Ghazipur 
district, intended that the prohibition 
should extend also to Bpear-heads, but in 
view of the interpretation put by me on s. 4 
I must hold that the notification, as issued, 

‘does not extend to spear-heads. Accord- 
ingly I allow this application, set-aside the 
conviction and sentence passed on Ram 

“Brieh and acquit him. Ram Brich need not 

` surrender to his bail. His bail-bonds are can- 
ee The fine, if paid, will be refunded 
to him. 


K Application allowed. 
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LAHORE HIGH COURT 
Special Bench 
Civil Reference No. 11 of 1936 
November 23, 1936 
Jai Lat, Monroz AND. APDUL RAsBID, JJ. 
Messes. MITTAR CHAND-LAKHMI DAS— 
.ASSESSEES—PErTITIONERS 


versus 
COMMISSIONER or INCOME-TAX, 


LAHORE—Opposits Party | 

Income Tax Act (XI of 1922), ss. 25-A, 26—Ap 
plicability of the sections—S.26 only takes into ac: 
count factum of disruption—Assessment under s. 26 
Shares of partners, if to be included. 

Section 25-A, Income Tax Act, will cover the case 
of a joint Hindu family in which there has been & 
disruption and consequent partition but no con- 
tinuance of the business either by the members of 
the joint Hindu family oncontractual basis or by 
some of them alone or jointly with others or evem 
by strangers, Where the business has been discon 
tinued, s. 25-A will apply ; but where it is continued, 
s. 26 willapply. Section 26 does not make any 
reference tothe time of disruption but only takes 
into account the factum of disruption. Under s. 26 
the shares of the partners are not to be included im 
the assessment of the family. Beli Ram & Bros. v. 
Commissioner of Income-tax, Punjab, N-W. F. ano 
Delhi Provinces (1), relied on. 


©. Ref. from the Commissioner of the 


.Income-tax, Punjab, N.-W. F. end Delhi 


Provinces, dated March 18, 1936. 
Mr. Kirpa Ram Bajaj, for the Petitioners. 
Messrs. Jagan Nath Aggarwal end S. M. 
Sikri, for the Opposite Party. 


Order.—Two questions have been re 
ferred-to this Court under s. 66 (2), Income 
Tax Act, by the Commissioner of Income: 
tax, Punjab, North-West Frontier and Delh' 
Provinces. They are: (1) When it is founc 
that at the time of assessment the membere 
of a Hindu undivided family have changec 
their natural family relationship to a con 
tractual relationship or partnership, is tha 
partnership chargeable under s. 26 in res 
pect of ‘business which was carried on b» 
‘the family. in tLe “previous year’? (2) I 
the partnership be so chargeable, are the 
shares of the partners to be included ix 
the. assessment upon the family unde 
s. 25-A (2)? Messre. Mittar Chand-Lakhm 
Das of Rawalpindi contested their assess 
ment for the year 1935-36 which had bee: 
made by the Income-tax Officer on th 
basis of their income during the accountin 


‘period from April 13, 1934, to April 1 


1935. It appears that Mittar Chand an 


‘his three sons, Lakhmi Das, Mangal Sait 
“and Chanan Mall, 


constituted a Hind 
undivided family and carried on busines 
as produce merchants in the name « 
Mittar Chand-Lakhmi-Das, They also owhe 
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a family residential house. Their in- 
come was assessed to income-tax as 
‘on a joint Hindu family. On February 
7, 1935, there was disruption of the 
joint Hindu family and consequent partition 
of the co-parcenary property. A deed was 
executed by the parties on March 10, 
1935, reciting this disruption and partition 
and on the same day a deed of partnership 
was executed whereby the four persons 
mentioned above agreed to continue thé 
business on contractual basis with a capital 
of Rs. 15,000 which was deemed to have 
been contributed by each party. It was 
also recited that the family residential 
house had been divided into four portions 
and assigned to each partner separately. 
On these facts the learned Commissioner of 
Income-tax has accepted the contention of 
the assessee that there has been a disrup- 
tion of the joint Hindu family and a 
partition of the family property among the 
various members thereof. 

The contention of the assessee is that it 
should be assumed that from February 7; 
19235 a firm has been newly constituted 
within the meaning of s. 26 (1), Income 
Tax Act. The contention raised on behalf 
of the Commissioner is that assessment of 
tie income for the year 1935-36 should 
be made under s. 25-A (2), Income Tax 
Act, and not under s. 26 as claimed by 
the assessee. 


It is desirable at this stage to read the 

two sections referred toabove. Section 25-A 
18: 
“Where, at ‘the time of making an assessment 
under s. 23, it is claimed by or on behalf of any 
member of a Hindu family hitherto assessed as 
undivided that a partition has taken place among 
the members of such family, the Income-tax Officer 
shall make such inquiry thereinto as he may 
think fit, and, if he is satisfied that a separa- 
tion of the members of the family has taken place 
and that the joiut family property has been partition- 
ed among the various members or groups of mem- 
bers in definite portions, he shall record an order 
to that effect: 

Provided that no such order sball be recorded 
until notices of the inquiry have been served on 
all the members of the family. 

(2) Where such an order has been passed, the 
Income-tax Officer shall make an assessment of the 
total income received by or on behalf of the joint 
family as such, as if no separation or partiticn had 
taken place, and each member or group of members 
shall in addition to any income-tax for which he 
or it may be separately liable and notwithstand- 
ing anything contained in sub-section (1) of s. 14 
be liable for a share of the tax on the income so 
assessed according to the portion of the -joint family 
property allotted to him or it; and the Income-tax 
Officer shall make assessments accordingly on the 
various members and ‘groups of members in “ac- 
cordance with the:provisions of 5. 23: ae SNG 
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‘Provided that ‘all the separated members and 
groups of members shall be liable jointly and 


severally for the tax assessed on the total inccme 
received by or on behalf of the joint family as 


ch, 

Section 26 (1) is: , 

“Where, at the time of ‘making an assessment 
under s. 23, it is found that a change has occurred 
in the constitution of a firm or that a firm has 
been newly constituted, the assessments on the 
firm and on the members thereof shall, subject 
to the provisions of this Act, be made ag if the 
firm had been constituted throughout the previous 
year as it is constituted at the time of making 
the -assessment, and as if each member had received 
a share of the profits of that year proportionate to 
his interest in the firm at the time of making tho 
assessment. 

(2) Where, at the time of making an assessment 
under s. 23, it is found that the person carrying 
on any business, profession or vocation has been 
succeeded’ in sach capacity by another pereon, the 
assessment -shail be made on such person succeed- 
ing, as if he had been carrying on the business, 
profession or vocation throughout the previous year, 
and as if he had received the whole of the profits 
for that year.” 

Sections 25-A and 26, in their present 
form, were enacted in 1928. Previously there 
was no, section corresponding to s. 25-A 
but s. 26 read as follows: 

“Where any change occurs in the conatitution of 
a firm or where any persun has succeeded to any 
business, profession or vocation, the assessment 
shall be made on the firm as constituted, or on the 
person engaged in the business, profession or veea- 
tion, as the case may te, at the time of the making 
of the assessment.” 

It is conceded at the Bar that this sec- 
tion as now enacted has ‘merely c arified 
the legal position as it existed previous to 
the amendment in 1928 and that it has 
neither extended nor restricted the scope 
of the ‘provisions of the previous section. 
Is is ‘also conceded on behalf of the 
Inceme-tax Commissioner that but for s. 25-A. 
the income in question of the assessee 
would have been assessable under B. 26, 
It is, however, contended that’as according 
to the canons relaling to the interpreta- 
tion of statutes a special provision in a 
stalute-excludes the operation of the general 
provision, therefore, s. 26 ‘does not govern 
the present case because it is covered by 
the special ‘section, that is, s. 25-A. The 
argument of the learned Counsel is that 
as s. 25-A applies to the-income of a joint 
Hindu family which has disrupted and 
partition of -the joint family property has 
taken place, therefore that section fully 
covers the present case. But, in my opinion, 
in this case there is a further circumstance 
which is not contemplated in s. 25-A and 
that is, that the members ‘of the joint 
Hindu family after partition have con- 
tinued the former business on a contractual 
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basis, and this additional circumstance, in 
my opinion, brings s. 26 into operation. 
It must be assumed that a firm has been 
newly constituted-in this case and there 
it is proposed to assess. that firm on the 
basis of the incame of ths person whose 
husiness the firm has continued. „o 
Now, I must make it clear that ifs. 26 
were to apply merely to a firm which has 
' been newly constituted and has not 
succeeded to any business .which was pre- 
viously carried on by another person, then 
legally no assessment can be made on it in 
advance, because there is no accounting 
period the income whereof can bė taken as 
a guide-for the assessment. In the case of 
an entirely new business started by a 
newly constituted firm, no assessment, it is 
conceded, can be made duying the first 
year: Itis during the second year that an 
assessment can be made on the basis of the 
income of the first year. Section 26, there- 
_fore, applies to the case of a business which 
was done during the previous year but 
which has been continued during the year 
of assessment by different persons. Sub- 
s. (1) applies to firms and sub-s. (2) applies 
to persons and not to firms, hut the same 
principle runs through the two sub-sections. 
In my opinion, therefore, s. 25-A would 
cover the case of a joint Hindu family in 
which there has been a disruption and 
consequent partition but no continuance 
of the business either by the members of 
the joint Hindu family on contractual basis 
or by some of them alone or jointly with 
others or even by strangers. Where the 
business has been discontinued, s. 25-A 
will apply; but where it is continued 
.s.26will apply. This view is supported by 
the judgment in Case No. 608 of 1934 Beli 
Ram & Bros. +. Commissioner of Income- 
tax, Punjab, N-W. F. and Delhi Provinces, 
(1), in which a Division Bench of this 
Court took a similar view under similar 
circumstances with the exception thatin 
that dase the disruption of the family had 
taken place after the expiry of the account- 
ing period-and within the year of assess- 
ment, the disruption in the present case 
having taken place within the accounting 
period, i. e., before the commencement of the 
year of assessment. This; in my opinion, 
makes no difference because, s. 26 dces not 
make any reference to the time of disrup- 
tion. It only takes into account the factum 
of disruption. fet is Pate 
A further ground of distinction, it is 
GQ) 81 TC 380; AIR 1935 Lah, 275; 156 Ind. 
Cas, 833; 8 R L 35. ee eae: : 
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alleged, is that in the previous case only 
some of the members of the joint Hindu 
family had continued the business on con- 
tractual basis while in this case all the 
former members of the family have consti- 
tuted themselves as a firm on contractual 
basis. This again, in my opinion, makes 
no difference because the business which 
was carriedon bya joint family is now 
continued by a firm which has been newly 
constituted and the requirements of s. 26 
have been fulfilled. The two facts men- 
tioned above, therefore, are no ground for 
distinguishing this case : from the case 
decided by the Division Bench. I would, 
therefore, answer the first question in the 
affirmative and the second in the negative 
and would direct the Commissioner to pay 
the costs of the assessee of this reference 
which I would fix at Rs. 75 and would 
further direct the Commissioner to refund 
the deposit of Rs. 100 to the assessee. 

Monroe, J.—I agree. , 

Abdul Rashid, J.—I agree. 

D. | Order accordingly. - 


et 


PATNA HIGH COURT .- 
Appeal from Appellate Decree No. 797 
of 1934 
January 18, 1937 
Mosammasp Noor, J. 

- PURNA CHANDRA MITRA— 
APPELLANT 
VETSUS 
SECRETARY or STATE ror INDIA in- 
COUNCIL AND OTHERS—RESPONDENTS 

Costs—Criminal cases—Eapenses of witnesses 
Suit by witness alleging he has not been sufficiently 
paid—Whether maintainable in Civil Court—Civil 
Procedure Code(Act V of 1908), s. 35-A—Applica- 
bility—Order passed without jurisdiction—Revision 
—Maintainability of. 

-It is entirely within the discretion of the Court 
which summons a witness to order how much ex- 
penses should be allowed to him and which party 
should pay it. In criminal cases the Court may 
within certain limits order the Government to pay 
the expenses of the complainant and witnesses. If 
a Court has ordered a certain sum to be paid to a 
witness and ifhe is aggrieved by that order and 
thinks that he has not been sufficiently paid, it is 
open to him to approach a higher tribunal for the 
redress; buthe cannot appeal to the Civil Court 
against the order nor can he sue the party or the 
Government for recovery of any additional amount, 
much less can he claim it from the-presiding officer 
of the Court. Such a suit is not maintainable in 
the Oivil Court because, this is in effect a suit for 
either compelling the Magistrate to pass an order 
of payment of cost against the Government under 
s. 544 of the Criminal Procedure Code or on the 
party to pay more than what he had ordered him 


. to pay or is an appeal to,the Oivil Court against - 
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the order of the Magistrate. In either case ib 1s not 
maintainable. Kamal Mandalini v, Paramasukh 
Chakrabutty (1), distinguished. 

Section 35-A, Civil Procedure Code, has no ap- 
plication in such circumstances and where the order 
has been- passed without jurisdiction, it can be set 
aside in reyision. 

A. from a decision of the Judicial Com- 
missioner of Chota Nagpur, dated June 16, 
1934, confirming that of the Sub-Divi- 
gional Officer Munsif of.Khunti, dated Janu- 
ary 4, 1934. 

Messrs. K. K. Banerji and Le K. Chau- 
dhury, for the Appellant. 

The Government Pleader, for the Res- 


7 


pondents. : 


Judgment.-This second appeal arises 
out of a suit which is of a novel character. 
The plaintiff who was for some time em- 
ployed by Government as‘ a Sub-Assistant 
Surgeon and who claims to be a private 
medical practitioner at Ranchi was at the 
instance of a complainant of a criminal case 
summoned by the Sub-Vivisional Officer of 
Khunti to appear before him on September 
23,1932. He appeared on that date and 
claimed Rs. 28 as travelling allowance and 
compensation for loss of professional 
income, Re. 16 according to him being his 
compensation for loss of his professional 
fee and Rs. 12 the cost of hiring a taxi 
from Ranchi to Khunti and back. The 


learned Magistrate passed an order which. 


runs thus: “Passed for second class fare.” 
It appears that the complainant of that case 
Brindaban Marjhi (defendant No. 3 in the 
suit) filed a list of witnesses whom he 
wanted to be summoned. The learned 
Sub-Divisicnal Magistrate ordered that 
“respectable witnesses named in the list 
should be summoned only after expenses 
are deposited”. Below this order there is 
a report of some ministerial officer which 
is to the effect that the lorry hire is 
Rs. 12-12 for first class and Rs. 6-6 for 
second class. On the margin of the list 
of witnesses opposite the names of some of 
them certain orders are written which are 
apparently in the handwriting of the Sub- 
Divisional Officer himself. “Second Class” 
is noted against the name of the plaintiff in- 
dicaling thatthe complainant Brindaban 
Manjhihad to deposit second class fare for 
him. It is in evidence that in pursuance 
of this order Rs. 6-6 was deposited by the 
complainant on September 15, 1932. When 
the plaintiff asked for his 
and travelling expenses the learned Magis- 
trate simply ordered: .“Passed for second 
class fare”. That is to say, the plaintiff 
was allowed Rs. 6-6. The plaintiff did not 


compensation ~ 
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draw the money and after giving notice 
under s. 80 of the Civil Procedure Code, 
brought the present suit for recovery of 
Rs. 33 against (1) the Secretary of State, 
(2) the Athen Sub-Divisional Officer 
Mr..Hardman, and (3) Brindaban Manjhi, 
the complainant, at whose instance the 
plaintiff was summoned. The trial Court 
dismissed the suit on merits and further 
held that it was not maintainable. He has 
awarded to the defendants Nos. land 2 
Rs. 100 as special damages to be paid. by 
the plaintiff. The decree has been affirm- 
ed by the learned Judicial Commissioner of 
Chota Nagpar. He has not expressed any 
opinion about the maintainability of the 
suit, but has held that Rs. 6-6 which was 
ordered to be paid to the plaintiff was suffi- 
cient. The, plaintiff has preferred this 
second appeal. 

In my opinion the suit was not maintain- 
able in the Civil Court. It is entirely within 


the discretion of the Court which summons, 


how much expenses 
to him and which 


awitness to order 
should be allowed 


party should pay it. In criminal cases the _ 


Court may within certain limits order the 
Government to pay the expenses of the 
complainant and witnesses. If a Court has 
ordered a certain sum to be paid to a wit- 
ness and if he is aggrieved by that order 
and thinks that he has not been sufficient- 


ly paid it is opentohimto approach a 


higher tribunal for the redress; but I am 
clearly of opinion that he cannot appeal to 
the Civil Court against the order nor can 
he sue the party or the Government for 
recovery of any additional amount, much 
less can he claim it from the presiding 
officer of the Court. The learned Advocate 
of the plaintiff has relied onthe case of 
Kamal Mandalini v. Paramsukh Chakra- 
butty (1). In that case the Court had order- 
eda particular party tO paya certain 
amount to a particular witness. That party 
failed to do so and then a suit was insti- 
tuted toccmpel him to pay the money Which 
was due to the plaintiff in pursuance of an 
order of the Court. But here it is not a case 
for realisation of the money ordered to be 
paid to the plaintiff by the Court. In my 
Opinion the trial Court wus right in hold- 
ing thatthe suit was not maintainable in 
the Civil-Court because, this is in effect a 
suit for either compelling the Magistrate to 
pass an orderof payment of cost against 
the Government under s. 544 of the Crimi- 


the party to: 
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pay more than what he had ordered him to 
pay or is an appealto the Civil Court 
against the order ofthe Magistrate. In 
either caseit is not maintainable. This 
being my view Ido not wish to enter into 
the merits,of the case,that is to say, to 
express any opinion whether the amount 
allowed to the plaintiff for his attendance 
at Khunti on September 23, 1932, was 
sufficient or otherwise, but 1 have no 
hesitation in saying that the plaintiff might 
have honestly felt that he was unfairly 
treated. Tt is not disputed that he hired a 
taxi for his journey from Ranchi to Khunti 
and back. The learned Munsif who tried 
the suit is not justified in saying that 
though the time for his attendance in Court 
was fixed at 10 a. m. he could have attend- 
ed even ‘by 10-30 ashe oughtto have 
known that the Court did not ‘sit before 
10-30 a. m. I think it is - necessary that wit- 
nesses should try to be in attendance in the 
Court which summons them atthe time 
specified in the summons and should not 
speculate that the time given is not -cor- 
rect. Onthe other hand, it -may be said 
that it wasopen to the plaintiff to.go to 
Khunti a day earlier or he ought to have 
made enquiries whether there was any bus 
other than that of United Motor Company 
available. Though the learned Magistrate 
allowed only second class bus fare tha 
learned Judicial Commissioner has held 
that on analysis it includes -Rs. 4-14 
compensation of loss of professional income 
also. I am discussing these matters in 
order to decide whether or not I should 
interfere with the order of special damages 
wich has been passed against the plaintiff 
by the trial Court and confirmed by the 
Court of Appeal. This case cannot be said 
to be false and Iam not prepared to hold 
that it was vexatious, It may be that the 
plaintiff attached too much importance to 
himself and thought that accepting only 
Rs. 6-6 was something beneath Lis dignity. 
He ha certainly spent Rs. 16 on taxi hire. 
The suit was no doubt misconceived but 
does not call for special damages, The 
learned Government Pleader has contended 
that. Ihave got no power to interfere as 
no second appeal lies in this case, the suit 
being of a nature which is cognizable by 
the Court of Small Causes. On the 
other hand, it is contended on ‘behalf ofthe 
appellant that the suit comes within cl. (3) 
of Sch. I of the Small Cause Courts Act. I do 
not, however,’ wish to give any decision 
on this point as I am of opinion that 
B. 85-A of the Civil Procedure Code, has n 
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application and the order has been passed 
without jurisdiction and can be set aside 
in revision. The result is that the decree 
of the learned Munsifis modified only ‘to 
this extent that the order of damages passed 
in favour of defendants Nos. 1 and 2 is 
set aside. The plaintiff's suit will be dismiss- 
ed with costs to defendants ‘throughout. 
Hearing fee of this Court will be one gold 
mohur. 


N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal-No. 8 of 1936 
December 3, 1936 
NTAMAT ULLAH, J. 

SARDAR AND ANOTHER— A PPELLANTS 

i Versus 
Babu NAVIN CHANDRA AND OTAERS— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), 8. 68—~ 
Receiver attaching and selling property —Objection 
that it was not attachable—Period: within which ob- 
jection should be made—Court setting aside sale on 
objection by insolvent but ordering re-sale—Order to 
re-sell is illegal. 

The Provincial Inglvency Act, contains no provis . 
sion which requires or empowers the Official Receiver 
to attach the property as a necessary preliminary to 
sale as in the case of execution of decrees under thé 
Code of Civil Procedure. The Official Receiver may 
sell the insolvent's property as any other private indi- 
vidual, having disposing power over certain property 
vested in him,can sell, He may advertisefor sale 
of the property inany manier hə likes and can sell 
it to the highest bidder. The sale is nob, in any 
sense, “in continuation” of attachment. It is a 
distinct act of the Receiver which can be objected to 
by the insolvent before the Insolvency Court by an 
application under s. 68, Provincial Insolvency Act, 
It is open tothe insolvent to apply within 21 days 
after the Receiver dzcides to sell the property which 
ths insolvent alleges cannot ba sold. In most cases 
the insolvent will be well advised if-he objects or 
appeuls at that stage, because if a sale actually 
takes place and rights of third persons come into 
existence, complications may be introduced. There 
is, however, nothing to prevent him from applying 
to the Insolvency Uourt within 21 days after the 
sale itself, complaining that the Official Receiver 
had sold property which he had no right to sell. 

Where the Insolvency Court set aside the sale by 
Receiver of property which was not liable to 
attachment and saleunders. 60, Oivil Procedure Code, 
but ordered it to be re-sold : : 

Held, that as the property was not liable ` to 
attachment and sale, it was not vestedin the Receiver 
that he had no power to sell it and the order-of:re-sale 


was illegal. . 
S.C. A. from an order of the District 


Judge, Farrukhabad, dated December 21, 
1935. 

Mr. Babu -Ram Avasthi, for ‘the Appel- 
lants. : 

Mr. Krishna Murar. Lal, for the Res- 
*pondents. 
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Judgment.—This is an appeal arising 
out of insolvency proceedings. The appel- 
lants are two brothers, who were adjudged 
insolvents. On March 31, 1935, the Official 
Receiver attached their house and sold it 
on May 26,1935. The appellants objected 
on May 31, 1935, alleging that they were 
agriculturists and occupied the house as 
such, which was exempt from sale in insol- 
vency proceedings. They also objected on 
the ground that there were material irre- 
gularities in the sale. The Insolvency Court 
so far allowed the objection as to set 
aside the sale but directed that -it 
should be re-sold.. The appellants pre- 
ferred an appeal to the District Judge 
under s. 75, Insolvency Act, impugning the 
correctness of the order of the Insolvency 
Court. The District Judge held that on the 
merits the appellants’ appeal was enti:led 
to succeed, but their objection to the Insol- 
vency Court, which sLould be considered 
to be an appeal under s 68, from an order 
or action of the Official Receiver, was bar- 
red by limitatiin. Accordingly he dismissed 
their objecticn (or.appeal) to the Insoivency 
_Oourt from the order or act of the Official 
Receiver, on the ground that it had been 
preferred be} ond time. The reason on which 
this view is based, is that the objection (or 
appeal) should have been preferred within 
21 days from the act of the Official Receiver 
complained of and that, as it had been pre- 
ferred more than 21 days from the date of 
attachment, though within 21 days from 
the date of sale, it was beyond time. The 
learned Judge observed : , 
“It was a wrongful act on the part of the Official 
Receiver to attach this house. The insolvents could 
apply tothe Court to release the house. The sale 
took place in continuation of the same act of the 
Official Receiver and no new right of objection was 
acquired by the insolvents when the property was 
put up for sale, as unlike Civil Procedure Code, 
no separate order forsale of property is called for or 
is necessary in the insolvency prcceedings.” 


It seems tome that the learned Judge 
is under a misapprehension as regards the 
nature of the sale proceedings which can 
be taken by an Official Receiver. An Offi- 
cial Receiver sells the property of the in- 
solvent, because it is vestedin him (the 
Official Receiver). I have not been refer- 
red to any provision in the Insolvency, Act 
which requires or empowers the Official 
Receiver to attach the property as a neces- 
sary preliminary to sale as in the. case of 
execution of decrees under the Code of Civil 
Procedure. The Official- Receiver may sell 
the insolvent’s property as, any. other. pris 
yate individual, having disposing. power 
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over certain property vested in him, can 
sell. He may advertise for sale of the prop- 
erty in any manner he likes and can sell 
it tothe highest bidder. The sale isnot, in 
any sense, “in continuation” of attachment. 


Jt isa distinct act of the Receiver which 


can be objected to by the insolvent before 
the Insolvency Court by an application 
under B. 68, Provincial Insolvency Act. Ib 
is open tothe insolvent to apply within 21 
days after the Receiver decides to sell the 
Property which the insolvent alleges can- 
not be sold. In mostcases the insolvent 
will be well advised if he objects or appeals 
at that stage, becauseif a sale actually takes 
place and rights of third persons come into 
existence, complications may be introduc- 
ed. There is, however, nothing to prevent 
him from applying to the Insolvency Court 
within 21 days after the sale itself, com- 
plaining that the Official Receiver had sold 
property which he had no right to sell. 
Whatever may be the proper order of the 
Insolvency Court on the merits of such 
objection, there can be no doubt that it is, 
not barred by limitation only because an 
earlier decision or act of the Receiver was > 
left unchallenged. 4 
“In tke present case the Insolvency Oourt. 
set aside tLe sale, and the only. 
question which the learned District Judge: 
had to decide was whether a release could 
be ordered by that Court ; and that as the. 
learned District Judge has clearly held that 
the house is not liable to attachment and: 
sale under s. 60, Civil Procedure Code, it 
follows that it was not vested in the Recei- 
ver. In this view the Receiver had no 
power tosellit, and the order of re-sale 
was illegal. In these circumstances, this, 
appealis allowed. The order of the lower 
Appellate. Court and that of the Insolvency 
Court directing re-sale of the house in dis: 
pute are set aside. The appellants shall 
have their costs of these proceedings in all 
the Courts. 

N. Appeal allowed. 





PATNA HIGH COURT 
Appeal from Appellate Decree No, 419 
cf 1934 
January 13, 1937 
FAZL ALI AND MADAN, JJ. 

Firm JIWAN RAM RAMCHANDRA 

f —APPELLANT. 
| versus 
JAGERNATH SAHU AND ANOTARR 
: — RESPONDENTS 
Limitation Act (IX of 1908), 3, 14—-Plaint fed on 


942 
last date of limitation in Court having no jurisdic- 
tion—Plaint ordered to be filed in another Court— 
Period which can be excluded, extent of —~Hquity, 
rule of—Whether can be invoked in favour of party 
not diligent in pursuing remedy—Civil Procedure 
Code (Act V of 1908), 0. VII, r. 10—Whether authorises 
Court returning plaint to grant time to plaintiff to 
present it to proper Court. 

A plaintiff who filesa suit on the very last date 
available to him under the law of limitation, does 
so at his own risk, especially az the law does not 
make any provision for extension of time except in 
cases coming under cl. (2) of s. 14 of the Limitation 
Act. Where the Court has no jurisdiction to try a 
case, it has also no jurisdiction to pass an order to 
the prejudice of one of the parties. Besides, the rule 
of equity can be invoked only in aid of a party 
who has been diligent in pursuing his remedy and 
not of a person who, having postponed the institu- 
tion of his suit until the last date of limitation, in- 
stitutes it in a Court which has no jurisdiction to try 


it. 

The plaintiff filed his plaint before a Munsif at B 
on the last day of limitation. Subsequently it being 
discovered that the plaint should Have been filed 
before the Muzsif at M, the Munsif at B ordered 
the plaint to be presented to the proper Court on 
or before a certain date. The plaint was so pre- 
sented on that date: 

Held, that in computing the period of limitation, 
the plaintiff was entitled to exclude only the period 
during which the plaint was pending in the Oourt 
of the Munsif at Band that he was not entitled to 
exclude the period between the date on which plaint 
was returned to plaintiff and the date on or before 
which it was ordered to be presented to the other 
Court. Hari Das Ray v. Sarat Chandra Dey (1). 
Ganga Charan Das v. Akhil Chandra Shaha (2) anc 
Ranglal Mandal v. Kumar Kamola Ranjan Fay (3), 
relied on. Nibaran Chandra Banerjee v. S. C. 
Mukherjee (4), dissented from. 

Held, also that O. VII, r. 10, Civil Procedure Oode, 
under which the Munsif at B purported to act when 
returning the plaint did not authorise him to grant 
any time to the plaintiff for presenting it to the 
proper Court, i or 

A. from a decision of the District Judge 
of Bhagalpur, dated December 11, 1933, 
affirming that of the Subordinate Judge, 
Bhagalpur, dated June 10, 1933. 

Messrs, A. B. Mukherjee and K. P. Sukul, 
for the Appellant. 

Messrs. Hareshwar Prasad Sinha and 
Rati Kant Choudhury, for the Respondents. 

Fazli Ali, J.—This is an appeal by the 
plaintjff in a suit under O. XXI, r. 63, which 
has been dismissed on the ground of 
limitation. ren | 

It appears that the plaintiff filed his 
plaint before a Munsif at Bhagalpur on the 
last day of limitation which was May 22, 
1929. subsequently it being discovered 
that the plaint should have been filed before 
the Munsif at Madhepura and the Munsif 
before whom it had been filed had no 
jurisdiction to entertain it, the latter, on 
September 26, 1931, ordered that plaint to 
be returned to the plaintiff for being pre- 
sented to the proper Court on or before 
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October 9, 1931. On October 9, 1931, the 
plaintiff presented -the pleint not in the 
Court of the Munsif at Madhepura but in 
the Court of the Subordinate Judge of 
Bhagalpur valuing the suit at Rs. 3,062-10 
instead of Rs. 300 at whichit had been 
originally valued. The reason for changing 
the valuation was set outin a petition for 
the amendment of the plaint which was 
filed along with the plaint, it being stated 
therein that the valuation of Rs. 300 had 
been wrongly stated in the original 
plaint owing to a mistake on the part of the 
typist. 

Both the Courts below held that in 
computing the period of limitation the 
plaintiff was entitled to exclude only the 
period during which the plaint was pend- 
ing in the Court of the Munsif of Bhagalpur 
and that he was not entitled to exclude the . 
period between September 26, 1931, and 
October 9, 1931. This view seems to me to 
be correct and is supported by several 
decisions of the Calcutta High Court [See 
Hari Das Rayv. Sarat Chandra Dey (1), 
Ganga Charan Dass v. Akhil Chandra 
Shaha (2) and Ranglal Mandal v. Kumar 
Kamola Ranjan Ray (3)]. As it is not dis- 
puted that the plaint had been filed before 
a Court which had no jurisdiction to 
entertain it, the plaintiff cannot lake 
advantage of the order passed by that 
Court directing him to present the plaint 
on or before October 9, 1931. Besides, 
O. VII, r. 10, under which the Munsif pur- 
ported to act when returning the plaint did 
not authorise him to grant any time to the 
plaintiff for presenting it to the proper 
Court. As was pointed out in Ganga 
Charan Dass's case (2) (supra), a plaintiff 
who files a suit on the very last date 
available to him under the law of limitation 
does so at his own risk, especially as the 
law does not. make avy provision for 
extension of time except in cases coming 
under cl. (2) of s. 14 of the Limitation Act. 

The learned Advocate for the appellant 
bas, in support of his contention that the 
appellant was entitled to exclude the period 
between September 26, 1931, and October 9, 
1931, referred us to the decision of the 
Calcutta High Court in Nibaran Chandra 
Banerjee v. S C. Mukherjee, 6 Ind. Cas. 637 
(4). In that case it was held that when 
returning a plaint to be filed in the proper 
Court, the Court returning the plaint has a 


- (1) 17 C W N 515, 18 Ind. Cas. 121. 
no 24 C L J 355; 35 Ind, Cas, 595; AIR 1917 Cal, 
4 


“(3) 30 C L J 522; 53 Ind. Cas, 955; A I R 1919 Oaly’4, 
(4) Ind. Oas, 687, . : 
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discretion to grant- a reasonable time for 


the puipose and if the plaintiff presents it. 


tothe proper Court within that time, his 
suit will not be barred by limitation, even 
though he may have filed the plaint in the 
wrong Court on the last date for limitation. 
This view was supported on the ground 
that the Code does not affect the power and 
duty of the Court in cases where nospecial 
tule exists to act according to equity, 


justice and good conscience and the Court ` 


returning the plaint, therefore, ought not 
only to give reasonable time to the plaintiff 
for presenting the plaint to the proper 
Court but also decide what reasonable 
time is in each particular case. After 
-much consideration, however, I am inclined 
to adopt the view set out in the other cases 
of the same High Court to which reference 
has already been made. It is to be 
remembered that where the Court has no 
jurisdiction to try a case, it has also no 
jurisdiction to pass an order to the 
prejudice of one of the parties. Besides, 
the rule of equity can be invoked only in 
aid of a party who has been diligent in 
pursuing his remedy and not of a person 
who having postponed the institution of 
his suit until the last date of limitation 
institutes it in a Court which has no jurisdic- 
tion to try it. 

In my opinion the decision of the Courts 


below should be affirmed and the appeal 


must be dismissed with costs. 
Madan, J.—I agree. 


-Ne Appeal dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT - 
Criminal Appeal No. 64 of 1936 
June 1, 1936 
Davis, J. ©. AND Logo, A.J. C. 
MANGHAN KHAN—AppELLANT 
: versus ~ 
EMPEROR—Opposits PART 
Penal Code (Act XLV of 1860), ss. 307, 326—-4ccus- 
ed aiming gunand threatening to shoota person— 
Grievous hurt to such person—Conviction under ss: 307 
and 326—Propriety of—Criminal Procedure Code 
(Act V of 1898), s. 288-—Scope and use of—Minor 
discrepancies between statements—Whether justifies 
use of 3.288, 


Where ‘a person aimed his pun at another and. 


tried to shoot him but in so doing his gun went off 
and the person aimed at was grievously wounded and 
the accused was convicted Loth of attempted murder 
and grievous hurt : 

Held, that conviction was not improper as the1e 


was nothing incongruous between s. 307 and s. 326, 


but punishment should be one. - g 
Section 288, Criminal Procedure Oode, isnot to 
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be used asa matter of courss but inthe discretion 
of the Judge, and the fact that the whole statement 
is to be brought onthe record and used as substan- 
tive evidence suggests that the proper occasion to 
use it is when the Judge is satisfied that the state- 
ment made before him is substantially false and 
the statement made before the Committing Magis- 
trate is substantially true. The existence of minor 
discrepancies between statements made in the Oom- . 
mitting Magistrate's Court and the Sessions Court 
is not sufficient to justify the bringing bodily on to 
the record’ of the statement of a witness under` 
s. 288, Crimindl Procedure Code. The provisions of 
ss. 145, 154, 155 and 157, Evidence Act, may, in 
such circumstances, be more appropriately used. [p. 


col. . 

Mr. D. dy. O'Sullivan, for the Appellant. 

Mr. Hatim B. Tyebji (A. P. P.) for the 
Crown. s ) 

Judgment.—The appellant in this case 
has been convicted by the Second Addition- 
al Sessions Judge of Hyderabad of offences 
under s. 307 “and s. 326, Penal Code, and 
sentenced to rigorous imprisonment for five 
years and afine of Rs. 500, or in default, 
to rigorous imprisonment for six months. 
The case in appeal resolved itself into 
the simple question whether the shooting 
of the man Sachu, the husband of the 
woman Nooran, the mistress of the appel- 
lant, a jyagirdar, was accidental or volun- 
tary, and after having given very careful con- 
sideration to this case andthe arguments 
advanced by learned Counsel on behalf of 
the appellant, we have come to the conclu- 
sion that the shooting was not accidental 
and the accused is guilty of the cffences 
of which he has been convicted. The de- 
fence that the shooting was in the exercise 
of the right of private defence was defi- 
nitely abandoned in this Court and was- 
not argued. ` 

The case for the prosecution is that the 
woman Nooran, who is a Khaskeli woman 
and who gives her age as fifty, was the 
mistress of the appellant whois a Laghari 
by caste, ajagirdar, and who gives his 
age as thirty-six. Nooran is the wife of 
Sachu a hari of the appellant, and some 
four months before this offence, on June 25, 
the appellant had been induced to ‘let the 
woman return to her husband, but some 
two months later Nooran had again return- 
ed to the appellant, and on the day of the 
offence he was about to take her by train 
from the station at Khesanna to Mirpur- 
khas. Sachu learning from his brother-in- 
law Karimdino that the appellant was tak- 
ing away his wife by train hastened to the 
station with Karimdino to- bring her back. 
He found the appellant with the woman 
Nooran.and.two relations cf the appellant 
Ghulam Hyder and Umedaliin the veran- 


G44 
dah of the waiting room. One Shafi Moham- 
mad, a retired Deputy Collector, was also 
there. Sachu asked the appellant to res- 
tore his wife. but the appellant loaded 
his gun and aimed it at him and threaten- 
ed to fireif he came nearer. Sachu upon 
this retired; but,when the train from 
Hyderabad came into the station and the 
appellant took the woman to a compart- 
ment, Sachu urged on by his companions 
again approached the appellant, and again 
asked him to restore his. wife. 

Again the appellant aimed the gun and 
threatened to shoot and Sachu who was 
carrying an axe laid hold of the barrel of 
the gun and tried to get into the compart- 
mentto gethis wife. He was, however, 
disarmed by the two relatives of the appel- 
lant who were on the platform and who 
pulled him down from the running board of 
the train. Almost immediately thereafter 
the gun went off seriously wounding Sachu 
and slightly wounding the two relatives 
who heldhim. The occupants of the neigh- 
pouring compartments had by tben 
assembled. They were a Sub-Inspector of 
Police Muhammadali Khan, Ramchand, a 
Police Presecutor, Bulchand and Muhammad 
Yakub, Government servants at the farm 
in Mirpurkhas, K.S. Khan Muhammad, 
a retired Deputy Superintendent of Police, 
Shamdas, an insurance agent, and some 
others. Sub-Inspector Muhammadali Khan 
immediately took up the investigation, and 
the appellant was ultimately challanned 
before the Sub-Divisional Magistrate on 
July 1. 

The case for the appellant is that Nooran 
has been his mistress for four years, that 
Sachu and some companions came armed 
with lathis and hatchets and tried to drag 
the woman by force from the verandah of 
the waiting room and that he aimed the gun 
in self-defence, that thereafter Sachu and 
his companions attempted to take the woman 
by force from the compartment of the 
train and that he aimed the gun in self- 
defertce, that Bachu caught hold of the gun 
and in the consequent struggle the gun 
went off by accident. While the prosecution 
must prove the offences of which the appel- 
lant has been convicted and allthe neces- 
sary elements of those offences, the appel- 
lant relies on one of the general exceptions 
jn Ch. IV, Indian Penal Code. He relies 
on s.80, Indian Penal Code. Under s. 105, 
Evidence Act, he must prove he comes 
within the exception he relies on. Sec- 
tion 105, is as follows : 

“When a person is accused of any offence, the 
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burden of proving the existence of circumstances 
bringing the case within any of the general excep- 
tions in the Indian Penal Code, or within any 
special exception or proviso contained in any other 
part of the same Code, or in any law defining 
the offence, is upon him; and the Court shall pre- 
sume the absence of such circumstances.” 


There can be no doubt that Sachu was 
seriously hurt by a gun fired by the appel- 
Jant on the morning of June 25. Not only 
does the appellant admit it, but there is 
abundant evidence toprcve it. The medi- 
cal evidence shows that Sachu was admit- 
ted tothe hospital suffering from the effect 
of gunshot wounds on June 25, that he 
was discharged on September 16, that he 
was unable to follow his ordinary pursuits 
till August 31, that when he left the hospi-. 
tal his fingers were still stiff, that the in- 
jured erm was bedly scarred and tle 
scar would interfere with the free use of 
the arm. The wound on the right arm was 
alacerated wound 93" x 44" and exposed,the 
bone but did not breakit. There were 18 
shot wounds on the front and inner side of 
the right thigh and eight in front of his right 
knee joint. There were three shot wounds 
and one abrasion 13" x +” oa the front, 
middle and lower part of the left thigh. 
There can then be no doubt that grievous 
hurt was caused to Sachu. There can also | 
be, no doubt that this grievous, hurt was 
caused by the appellant. 


Ofthe prosecution witnesses, Bulchand, 
the Government servant at Mirpurkhas 
farm, actually saw the gun in the hands 
of the appellant pointed at Sachu who had 
been trying to get into the compartment 
in which was the appellant, heard the 
sound of the shot and saw Sachu wounded. 
Shamdas, the insurance agent, also says 
he saw the gun pointed and fired by the 
appellant and Sachu wounded. The evi- 
dence of Mohammad Yakub, the other 
Government servant at the farm, is to the 
same effect. Mohammadali Khan, the Sub- 
Inspector, who was. travelling by that 
train in the adjoining compartment, saw 
the smoking gun in the hands of the appel- 
lant and Sachu ‘wounded. Khan Sahib 
Khan Mohammad, a retired Deputy Superin- 
tendent of Police, whose statement in the 
Committing Magistrate's Court was admit- 
ted. under s. 33, Evidence Act, saw Sachu 
wounded by the gun but could not see 
who fired it. Sachu isthe aggrieved hus- 
band, and the injured man. His statement 
appears exaggerated. He says that the 
relations of the appellant held him and 
told the appellant to. fire on him., 
This we do not believe. His statement: 


1937 
lat he was wounded by a gun in the 
ands of the appellantis however true. 

Murid, the son-in-law of Sachu, states 
lab he knows nothing of the actual firing 
she was the private servant of one Mir 
ateh Mohammad who was an Inspector of 
olice and was on his way to Tajpur via 
-hesana when he heard a gun fired. 
esays he merely saw the gunin the 
ands of the appellant and saw Sachu 
ounded. We think Murid is trying to 
meeal his part in the affair because of 
s lamentable results. We also observe 
arimdino, the brother-in-law of Sachu 
_not called as a witness. Musammat Nooran, 
medali Khan and Ghulam Hyder, though 
ley gave evidence on behalf of the appel- 
nt and say that the gun went off in the 


ruggle between the appellant and Suchu,. 


l say that Sachu was injured by the gun 
red, they say, accidentally, in the appel- 
nts hands. It is thus clearly proved that 
achu was grievously hurt by a gun fired 
a the hands of the appellant. The ques- 
on we have then to consider is, whether 
18 proved that the firing was accidental, 
aring in mind the provisions of s. 105, 
vidence Act. The defence of “private de- 
nee” is abandoned. 
Now, the gun in this case is a hammer 
u., Mr. Lewis, Inspector of Police, was 
amined in this matter. In his opinion 
6 gun could not go off accidentally. That 
inion appears fo be based on the as- 
unption that the gun was not at fullcock, 
unely, the hammer of the gun was not 
uled back ; if ahammer gunis at full- 
ck, ifthe finger is on the trigger and 
e barrel ofthe gun is pulled by some 
e who has seized it in a struggle, then 
ere is no doubt in our minds that the 
in could, go of accidentally. The deci- 
m in this case appears to usto depend 
»on whether the gun went off accident- 
y during the struggle between Sachu 
d the appellant, or whether the gun was 
ed after Sachu had been pulled down 
əm the running board and was disarm- 
and was standing upon the platform, for 
this latter case, we think it clear that 
2 gun was purposely and not accidental- 
fired. We think that this is the case 
re. We observe that in his statement 
the trial Court, the appellant stated that 
did not know whether the gun was 
ded. In our opinion, this statement 
3 false and the appellant knew the gun 


S loaded, but this in itself does 
t oo the fact or the defence of 
zident, 
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It is argued for the appellant that the 
learned trial Judge has acted throughout 
in the -belief that the husband Sachu could 
bring back his wife by force and that 
against Sachu armed with an axe, intent 
only upon obtaining - possession of his wife, 
the appellant had mo right of private 
defence. It is true that a husband cannot 
obtain by force or violence possession of his 
wife against her will: see Emperor v. Ramlo 
(1). The woman here was not kidnapped 
or abducted. Even if she were enticed, 
that is a non-cognizable offence. Section 54, 
Criminal Procedure Code, does not apply and 
if Sachu and his companions approached 
the appellant with axes and lathis to assault 
him whether on the platform or in the 


‘train, then, in our opinion, repreMensible 


as may be the actof the appellant in tak- 
ing away another's , wife, he would be 
justified in protecting both himself and 
the woman, if necessary with a loaded 
gun. But the learned Judge who saw 
Sachu and the witnesses is of the opinion 
that Sachu was not a violent man, that at 
first he telied upon entreaty and only when 
urged by his companions, climbed the 
running board with an axe which he did 
notuse or attempt to use and that whan 
the appellant’ actually fired the gun, 
Sachu had been disarmed by the appellant's 
relations and was standing on the platform. 
This finding, we think, is justified by the 
evidence. Asthe Judge has pointed out, 
if Sachu were a-violent man and had 
wished to attempt violence, he had ample 
opportunity and provocation before this, 
Both Sachu and the appellant lived in the 
same Village. - 

As to what happened at the waiting room, 
there is not much evidence on the side of 
the prosecution. Bachu states he- came 
cnly with Karimdino. He states both he 


‘and Karimdino were unarmed, but this 


statement appears false. It is nol explained 


‘why Karimdino has not been examined as 


a witness. Nooran, Umedali and Ghuldh 
Hyder say that Sachu was accompanied 
by Karimdino ‘and Ismail and Suchu had 


-an axe and Karimdino and Ismail had 


lorhs, but both Umedali and Ghulam Hyder 
state that when Sachu and his com- 
panions approached the appellant when 
he was in the waiting room, heaimed the 
gun at them and threatened to shoot. 
There is no reason to suppose that the 
gun was not then loaded; there is every 
reason to believe it was. From the evidence 

GQ) 12 SLR 29; 47 Ind. Cas, 807; A IR 1918 Sind 
69; 19 Or, L J 955, - 
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of Bulchand, who seems an impartial wit- 
ness, it appears that Sachu was ab first 
intimidated by the appellant and that 
neither Sachu nor his companions attempt- 
ed violence, and that whenurged on by 
his companions he climbed on to the run- 
ning board, he caught hold of the handle 
of the door with one hand and the barrel 
of the gun with the other. It would appear 
that the axe was then keld in his armpit 
and though the appellant had reasonable 
grounds for apprehension that the hus- 
band of a woman whom he was taking 
away, who was fcrcing his way into his 
compartment with an axe, would do him 
or the woman serious injury, it appears to 
us that when the gun was fired, that stage 
had passed. It appears to us from Bul- 
chand's evidence that Sachu was pulled 
back by Ghulam Hyder dnd Umedali and 
disarmed when the appellant fired and it 
was for this reason that Ghulam Hyder 
and Umedali were also injured. It is 
urged on behalf ofthe appellant that in 
his cross-examination Bulchand says that 
when the gun went off, Sachu’s hand was 
still onthe barrel, but a witness will say 
a great deal in cross-examination to a 
skilful Advocate. Shamdas, the insurance 
agent, states that Sachu wason the ground 
wanen he was shot and that he did not at- 
tempt to snatch the gun. 

Muhammad Yakub, the Government farm 
servant, states that when the appellant 
tired at Sachu he was unarmed and was 
on the platform, that he had let go his 
hold on the gun. Muhammad Yakub also 
states that Sachu did not attempt to assault 
the appellant with the hatchet. The evi- 
dence of Khan Sahib Khan Muhammad, 
the retired Deputy Superintendent of 
Police, is to the effect that Sachu was 


chastised and disarmed by the relations of : 


the appellant before the gun was fired. 
The evidence of Musammat Nooran, Umed- 
ali and Ghulam Hyder, the defence wit- 
messes, is partial but Musammat Ncoran 
says that Nawab, Ghulam Hyder and his 
son Hyderali had taken the hatchet from 
Sachu before the gun was fired. Umedali 
says, however, he had not taken Sachu's 
axe before the gun was fired but it is 
clear to us that Sachu could not hold on to 
the handle ofthe door, attempt to attack 
the appellant with an axe and hold on to 
the barrel of the gun all at once. Accord- 
ing to Ghulam Hyder, Sachu still had his 
axe in his hand and was pulling at the 
gun barre] when the gun went off. Ghulam 
Hyder was himself injured by gunshot in 
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the knee and foot and his son was injur. 
inthe abdomen. But we donot think t. 
injuries either upon Sachu or Umed: 
or Ghulem Hyder can be explained eith 
by tLe gun going off accidentally in t. 
course of the stiuggle or as a result of t 
struggle. The injuries upon Ñachu we 
not cn the upper part of his body. The 
were 18shots on the right thigh and eig 
shots on the front knee: there were thr 
shots on the left thigh; there was only o. 
shot three inches below the nipp 
Neither Ghulam Hyder nor Umedali w 
injured in the upper part of the body. T 
gun was fired fromthe compartment. T, 
compartment was considerably above t 
platform level. If the gun had been fir 
as the result of the shock orimpact wh 
Sachu was pulled away, tke shot wou 
have gone high; if it had been fired 
point blank range, there would have be. 
blackening and burning of the wounds 
clothes of Sachu, and the injuries, in o 
opinion, would have been all on the upg 
part of the body. Looking at the evidem 
as a whole, we are of the opinion that 
is proved the gun was fired when Sac 
was pulled away and was unarmed up 
the platform. We think the appellant fa 
to discharge the burden of proof whi 
is upon him. 

It is then argued that the sections unc 
which the appellant has been convict 
are the wrcng sections. A man canı 
be convicted, it is argued, both of attem. 
ed murder and grievous hurt, but s. 3" 
Indian Penal Code, provides specially : 
attempted murder with hurt, and we £ 
nothing incongruous between a chai 
under s. 307, Indian Penal Code, and 
chargé under s. 326, Indian Penal Cos 
s. 307, Indian Penal Code, itself prescril 
the punishment for attempted murder a 
causing hurt, and s. 326, Indian Penal Co 
merely relates to hurt which is griev 
and is caused by an instrument for shc 
ing. But we think that there should 
only cne punishment for the two offen: 
and the Judge has given only one puni 
ment. The charge under s. 318, Indi 
Penal Code, was merely an alternat 
charge and was not appropriate to : 
facts finally found. We also see no reas 
to differ from the opinion cf the Additio 
Judge that the appellant, incensed at 
persistence cf one so much beneath h. 
angered by the scandal of a public prote 
shot with the intention of killing. In 
agitation he partly missed his aim. ¥ 
think the prosecution haye proved that t 
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accused is guilty of the offences under 
ss. 307 and 326, Indian Penal Code, of 
which he has been convicted. 

We, therefore, confirm the convictions 
and sentence, and dismiss the appeal. 
The is, however, one aspect of the case 
to which we wishito refer. The learned 
trial Judge appears to have admitted, 
bodily upon the record statements of wit- 
nesses made in the Ccmmitting Magis- 
trate’s Court merely because a witness in 
the course of his evidence in the Sessions 
Court made some statement which differed 
from some statement made in the Commit- 
ting Magistrate's Court; buts. 288, Orimi- 
nal Procedure Code, is not a section to be 
lightly used. This section is not to be 
used as a matter of course but in the dis- 
cretion of the Judge, and the fact that 
the whole statement is to be brought on the 
record and used as substantive evidence 
suggests that the proper occasion to use 
it is when the Judge is satisfied that the 
statement made before him is substantially 
false and the statement made before the 
Commit:ing Magistrate is substantially true. 
The existence of minor discrepancies be- 
tween statements made in the Committing 
Magistrate’s Court and the Sessions Court 
is not sufficient to justify the bringing 
bodily on to the record of the statement 
of a witness under s. 288, Criminal Proce- 
dure Code. The provisions of ss. 145, 154, 
155 and 157, Evidence Act, may, in such 
circumstances, be more appropriately used. 
A Judge as well as a Magistrate should 
ordinarily act upon evidence recorded by 
himself. This is the rule; ihe other cases 
are the exceptions. The attention of the 
learned Judge is drawn to the cases in 
Emperor v. Bassapa (2) and Emperor v. 
Bahadur (3). 

N. Appeal „dismissed. 

(2) 27 Bom. L R 113; 86 Ind. Cas. 145; AIR 1925 
Bom. 266; 26 Cr, L J 705. 


(3) 19S LR 71;88 Ind. Oas. 1; A I R1925 Sind 
289; 26 Cr. L J 1063. 
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BOMBAY HIGH COURT. 
Original Civil Jurisdiction Appeal No. 58 ` 
of 1936 
October 1, 1936 
Beaumont, U. J. AND RaNangxar, J. 
In re MAHADEO KRISHNA RUPJI 
— APPELLANT 

Hindu Law—Guardianship—Minor member of 
joint family—High Court, if can appoint guardian 


for him apart from Guardians and Wards Act— - 


Alienation by father—High Court, when can sance 
tion—Letiers Patent (Bom,), cl, 47, 
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The High Court cin appoint a guardian of properiy 
minor, who is a member of a joint Hindu. family, 
and where his property is an undivided share in 
property,under its general jurisdiction, and apart 
from the Guardians and - Wards Act. It can likewise 
sanction an alienation by the father or the manager 
of a joint Hindu family when it is satisfied that 
the alienation is for the benefit of the minor. 
Inre Munilal Hurgovan (1), In re Jairam Luzman 
(2), In re Jagannath Ramji (3), In re Hari Narain 
Das (4) and “In re Bijaykumar Singh Buder (5), relied 
on if re Dattatraya Govind (6), explained, [p. 949, 
col. 1, y 

Sir Jamshed Kanga, for the Appellant. 

Beaumont,. C. J.—This is an appeal 
from an order made by B. J. Wadia, J., in 
Chambers, and it raises a question of some 
importance to owners of property residing in 
Bombay. The petitioner and his minor 
sons are members of a joint Hindu family, 
and the petitioner is the manager. Accord- 
ing to the-stetements contained in the 
petition, the petitioner has had to borrow 
on the security of the joint family pro- 
perty substantial sums of money, part of 
them being secured on existing mortgages 
and part of them being unsecured. What 
he now desires to dois to raise a sum of 
Rs. 40,000 for the purpose of paying of all 
the existing debts of the joint family, and he 
wants to secure that sum of Rs. 40,00) by 
amortgage of joint family property. Tne 
proposed mortgagee is not willing to ad- 
vance the money unless an order is made by 
this Court appointing the petitioner guardian 
of his minor sons and sanctioning the 
mortgage on behalf of the minor sons. The 
learned Judge, without going into the 
merits, refused to make the order on the 
authority of a decision of Kania, J., to 
which 1 will refer in a moment. In my 
opinion earlir decisions of this Court 
establish clearly that the Court has juris- 
diction in acaseof this sort to make the 
order asked for. That jurisdiction was 
established definitely by a decision ofa 
Full Bench in In re Munilel Hurgovan 
(1), in which it was held that under its 
general jurisdiction, and apart from the 
Guardians and Wards Act, the High burt 
has power to appoint a guardian of the 
property of a minor whois a member of 
a joint Hindu family and where the minor's 
property is an undivided share -in the 
family property. The applicant in that 
case also sought sanction of the Court for 
a sale of the family property in which the 
minor wasinterested and that sanction was 
given. That decision confirmed a practice 
which had been adopted in previous cases: 
In re Jairam Luxmon (2), In re Jagannath 

(1) 25 B 35373 Bom, L R 411 (F B). 

- - (16 B 634, - ` S i 
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Ramji, (3), and such practice has since 
been followed in th s Court and by ihe 
Calcutta High Court in In re Hari Narain 
ot (4), and In re Biyaykumar Singh Buder 


However, in the year 1932, Kania, J. in 
In re Dattatraya Govind (6), stated his 
view that although. the Gourt had jurisdic- 


tion in a case of this sort lo make 
the order, the Court ought not 
to exercise that jurisdiction except 
in very special circumstances. The learned 


Judge pointed out correctly that the mana- 
ger of a joint Hindu family has power to 
sell or mortgage for legal necessity or for 
the benefit of the estate, and that the 
burden is upon the purchaser or mort- 
gagec to prove that the sale or mortgage 
fulills those conditions, and the learned 
Judge tock the view that the purchaser 
or morigagee had no right to cast that 
obligation on to the Court. Ido not find 
myself able to agree with that reasoning. 
The attitude of a purchaser or a mortgagee 
is that unless he can get a good title, he is 
not going to enter into a contract of 
purcLase cr morlgrge. He dces not seek to 
cest any burden upon the Coart; he 
merely says that he is not going on with the 
transaction unless he gets a good title. 
Now it is very difficult in many cases 
fora purchaser or a moitgagee io salis- 
fy himself as to the existence of legal 
necessity or benefit of the estate. It is 
very difficult for him to check the truth 
of tke story told to him which is alleged to 
give rise to such necessity cr benefit, and 
not only has he to do that, but ke has to 
preserve evidence which will be available 
when the transaction may be attacked 
in years to come by a minor son of the 
manager. Experience in appeals from the 
mofussil has satisfied me that this burden 
which iscaston purchasers and mortgagees 
isen very heavy and often an unreasonable 
one. A sale or mortgage is often impeached 
some twenty years after the date of the 
transection, and it is set aside because 
the purchaser or mortgagee, or those 
claiming through him, cannot at that 
distance of time, when material witnesses 
are no longer available, discharge the 


(3) 19 B 96, 
o(f? 80 O 141; 74 Ind. Cas. 244; A I R 1923 Oal 


- _ (5)_59 C 570; 188 Ind. Cas. 739; A I R 1932 Cal, 502; 
Ind. Rul. (1932) Gal 523, 
(6) 34 Bom. L R 1156; 841 Ind, Cas, 697; 58 B 519; 
AIR 1932 Bom, 537; Ind, Rul, (1932) Bom, 118, 
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burden of satisfying the Court of the 
existence of legal necessity or benefit to 
the estate. I am not at all surprised, 
therefore, that legal practitioners in 
Bombay decline to advise their clicuts 
to enter intoa transaction with the manager 
of a joint Hindu family unless they get 
an order of the Court binding minor 
membors, and it seems to me that as the 
Court has jurisdiction to make an order 
sanctioning the transaction, it ought ina 
proper case io do so. Whether a similar 
power cught not to be vested in mofussil 
Courts is a matter which might well engage 
the attention of the legislature. 
The petition in this case suggests that the 
money can be obtained on mortgage on 
much hetter ierms if an order of the Court 
is obtained, than would be the case if an 
crder is not obtained. Therefore the 
making of the order may well be for the 
benefit of the minors, and if the requisite 
facts are proved, in my opinion the Judge 
should not Lesitate to make the crder. 
But undoubtedly a Judge has to exercise 
great care in seeing that tLe case is æ 
proper one. As Kania, J. points out, the 
evidence of the manager Limself is 
generally interested, and it may not always 
be easy tocheck; but if the Courtis nol 
satisfied that ihe transaction is really for 
the benefit of the minor, it ought to refuse 
its assent. 

In the present case the learned Judge 
bas not gone into the merits, and therefore 
1 think the case will have to go back t 
him, and I will only observe that I d 
not think that the evidence ag it stands is 
sufficient to juslify the Court in making 
an crder. It can undoubtedly be corrobor 
ated by evidence frcm the persons to whom 
money is said to Lave been paid b; 
the manager, and by further inquiry int 
one item of Rs, 3,100, which seems to b 
a liability incurred by tae manager in ne 
paying over a legacy. I only make thas 
observations in order not to mislead th: 
learned Judge of the Court below ints 
thinking that we are satisfied on the evi 
dence aSitstands. On the general ques 
tion, however, I am quite satisfied the 
this is a type of case in which the learne: 
Judge ovght io make an order if he y 
satisfied that the evidence shows that th. 
mortgage will be one for the benefit of th 
minor. The case will, therefore, be referre 
back to be dispcsed of on the merit 
Costs of the appeal will be costs in th 
petition. 

Rangnekar, J.--This is an appeal in ` 
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petition presented by a Hindu father for 
being appointed guardian of the undivid- 
ed share of his two minor sons in a joint 
family, and for obtuining the sanction of 
the Court tothe proposed mortgage of a 
joint family property in which he as well 
asthe sons are equally interested. The 
matter came before the learned Chamber 
Judge, who, without going into the merits. 
and relying on the decision of Kania, J., 
in In re Dattatraya Govind (6) refused 
to entertain the application. The 
question is of some importance, and 
the question is,’ whether this Court has, 
apart from the provisions of the Guardians 
and Wards Act, inherent jurisdicticn to 
appoint a guardian in the case of members 
of a joint family consisting of a father and 
his minor sons possessed of joint family 
property, and tosanclion a transaction by 
way of sale or mortgage of the joint family 
property in a proper case. It is well 
established that under the Guardians and 
Wards Act a guardian cannot be appointed 
of the undivided interest of a minor in 
co-parcenary property. Long before 1900 
the practice in this Court was to entertain 
such applications, and it was recognised 
that this Court, which has inherited the 
jurisdiction of the Supreme Court, was not 
limited in such cases by the provisions of 
the Guardians and Wards Act, and had 
inherent jurisdiction to appoint guardians 
in such cases, and to sanction a transaction 
either by way of mortgage or sale in the 
case of joint family properties, where minors 
were concerned, if the transaction was for 
the benefit of the minors. Some doubt 
was felt in 1900 as regards the correctness 
ofthis practice. The matter then was 
referred toa Full Benchin In re Munilal 
Hurgovan (1) and the decision of the 
Full Bench was that under its general 
jurisdiction, and apart from the Guardians 
and Wards Act, the High Court has power 
to appoint a guardian of the property of 
a minor who is a member of a joint Hindu 
family and where the minor's property is an 
undivided share in the family property, 
and the Court has jurisdiction to sancticn 
an alienation by the father or the manager 
ofajoint family where the Court was 
satistied that the transaction was for the 
benefit of the minor. Since that decision 
the practice on the Original Side has 
uniformly been to recognise the jurisdiction 
of the Court in these matters, and in pro- 
per cases to make such orders. I myself 
yemember, ever since [have been in this 
Court, such orders being made without any 
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objection being raised tothe jurisdiction of 
the Court. In 1932, however, Kania, J. 
seemed to cast some doubt upon the cor- 
rectness of this practice in In re 
Dattatraya Govind (6) and I am told, 
since then the practice has been to 
refuse to accept petitions praying for the 
appointment of the father ora manager as 
a guardian of his minor songs interest in 
joint family property, and to decline to 
sanction such transactions without consid- 
ering the merits of the case. When I was 
Chamber Judge this decision was mention- 
ed, and in one or two cases which first 
came before ma, 1 felt some doubt about 
the correctness of the observations of my 
brother Kania. The question, therefore, is 
whether this new practice is justitied. 
Apart from anything else, I think we are 
bound bythe ‘decision in In re Munilal 
Hurgoran (1) and I see no objection 
to our following the rule established by 
that decision. Not only, as I said, that the 
rule laid down in that case was followed by 
this Court until Kania, J.’s decision, but it 
has been also followed in Calcutta, and 
latterly in the Allahabad High Court. I need 
not refer to the cases which were cited 
before us by Sir Jamshedji Kanga on behalf 


I have now carefully considered 
Kania, J.’s decision and I do not find any- 
thing in it contrary to the rule established 
in In re Munilal Hurgovan (1). The 
learned Judge concedes that the Oourt 
has inherent jurisdiction to appoint a Hindu 
father or a manager of a joint family, 
guardian of the undivided interest of the 
minor co parceners in the joint property. 
He then lays down that “the Court should 
not be ordinarily called upan to make such 
an order on the mere exgparte statements of 
an interested party.” Asl understand the 
judgment, all that the learned Judge says 
is that such orders should not be made ia 
every case. Iagree. But if the julgment 
means that the Court should not and @an- 
not entertain such application, then, Iam 
not, with respect, prepared to accept the 
decision, It is true that in one place the 
learned Judge hasobserved that it will be 
wrong to entertain applications of this 
nature for two reasons, the first being that 
according to the decision of the Privy 
Council in the well-known case in Hunoo- 
manpersaud Panday v. Babooee Munraj 
Kormweree (7) it is the duty of a purchaser 
or morigagee or any one who wants to deal 


(1) 6 MIA 393; 18 W R81; 2 Suther 29,1 Sar. 
552 (P 0). 
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‘with joint family property to see that a 
legal necessity exists, and that moneys are 
required for a legal necessity or for the 
benefit of the estate. That, undoubtedly 
iscorrect, and many transactions take 
.place which are not challenged, where the 
burden, whieh is placed upon a purchaser 
or mortgagee in such cases, is completely 
discharged without the parties coming to 
Court. 

The second reason—and that seems to 
be his principal reason—is that a pur- 
chaser has no right to impose upon the 
Court the burden of satisfying itself that 
the transaction is- one which is warranted 
by Hindu Law. But I am unable to see 
on what principle a Hindu father or the 
manager of a joint Hindu family, should 
be deprived of the right to come to Court 
and ask the Court to adjudicate upon the 
merits of the application on the ground 
that the transaction is fcr the benefit of 
his minor sons or minor members of the 
family, and that if the transaction was 
net sanctioned, the other party to the 
transaction refuses to complete. With 
great respect to the learned Judge, I think 
itis wrong to say that the purchaser is 
casting any burden cn the Court. Tke 
purchaser is not a party tosuch applica- 
tions at least ordinarily, and it is a matter 
of perfect indifference to him whether the 
transaction is sanctioned or nol. He is 
entitled to say that unless the vendor or 
mortgagor obtains an order sanctioning 
the transaction he would not complete, 
and that is all. Then assuming that it is 
a burden on the Court, 1 do nct see why 
the Court should fight shy of discharging or 
bearing that burden. There are many 
burdens imposed on the Court, and one 
more, I do not think, wouid affect the 
position. Experience,on the cther hand, 
shows'clearly that such a practice is a 
wholescme practice. It is quite true that 
a purchaser isable to look after himself 
about the necessities of the transactiin at 
the time the transaction takes place. But 
what would happen, say, after 20 years after 
the transaction ? Is it to be expected that 
he or his successors would all the time carry 
evidence with them so as to discharge the 
burden when the question arose after the 
lapse cf a considerable interval? There 
are many cases which come before us, 
which satisfy usas to the necessity of hav- 
ing à rule to this effect not only in this 
Court, but even in the mofussil. For the 
mcment I em not concerned with the 
mofussil, but if I have jurisdiction in this 
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Court, I see no reason or principle why I 
should decline it. [agree, therefore, that 
the learned Judge should not have rejected 
the application on the ground that he had 
no jurisdiction to entertain it. The matter 
must be referred back to him to be dispos- 
ed of on the merits, as proposed in the 
judgment just delivered. 

D. Case referred back. 


RANGOON HIGH COURT 
‘Civil Revision Application No. 212 of 1936. 
November 19, 1936 
DUNKLEY, J. 
U NE DUN AND OTAERS-—APPLIGANTS 
VeTSUS 
MAUNG PO MYA— Oppostts Party 

Landlord and tenant—Rent—Agreement creating 
charge on crops for rent—Third party taking pro- 
duce from tenant without knowledge of agreement 
—Landlord, if can enforce agreement against him. 

Where by an agreement between landlord and 
tenant a charge is created on the crop of tenant 
for the rent and when a third party takes the crops 
of a tenant, unless he has taken the crops for value 
in good faith and without knowledge of the original 
agreement between the landlord and the tenant, that 
agreement is binding upon him. The lendloid is 
entitled to enforce the terms of the agrecment upon 
him. Maung Po Lwin v. Maung Sein Han(1), relied 
on 

C. R. App.against a decree of the Town- 
ship Court, Pyinmana, dated May 25, 1936. 


Mr. U Tun Aung, for the Applicants. 

Mr. Hla Tun Pru, for the Opposite Party. 

Order.—The suit which was brought by 
the plaintiffs-applicanis against the defen- 
dant-respondent and two other persons, 
was a suit for recovery of the balance of 
rent. The two other persons, Aung Tha and 
Daw Moe, were the actual tenanis of the 
pleintiffs-applicants, and they executed 
the usual stenancy agreement, whereby 
they agreed that the rent should be a first 
charge upon the crop grown and that they 
would pay the rent before they paid any 
other dues. Now, the respondent was the 
person from whom the other two defendants 
hired their cattle. They had to pay him 50 
baskets of paddy as cattle hire. It ig 
admitted that some time in the mcnth of 
Pyatho this respondent obtained payment 
of his 50 baskets of paddy. He did so 
by sending his son, Paw ÈE, and a man 
named Aung Ba to the threshing-floor of 
Aung Tha and Daw Moe and removing. 
therefrcm 50 Taskets of paddy. It is also 
in evidence, and had been established 
beyond any question, that at that time 
the rent of the applicants had not been 
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id by Aung Tha ond Daw Moe. Aung 
ia and Daw Moe admitted ths applicants’ 
aim: they admitted that 39 baskets of 
addy were still due as rent, and the 
it was, therefore, decreed by the 
ywnship Court, sitting as a Oourt of 
uall Causes, against them, but it was 
smissed as against the present respondent 
1 the ground thathe was not bound by 
e agreement between the tenant and their 
ndlord. 
Now the case in point is the case in 
aung Po Lwin v, Maung Sein Han (1), 
ad in that case it is laid down 
at when a third party takes the 
ops of a tenant, unless he has taken 
e crops for value, in good faith and 
thout knowledge of the ‘original agree- 
snt between the landlordand the tenant, 
at agreement is binding upon him. The 
yplicants, of course, 
spondent took his hire for bullocks 
ith the knowledge of the agreement 
tween their tenants and themselves and 
ith the knowledge that the rent had 
t yet been paid. On the question of 
w the learned Township Judge was 
idoubtedly wrong. He says that even 
Maung Paw E, the respondent's son, 
b) actually went and took the paddy, 
as made aware of the non-payment of the 
nt and of the agreement subsisting 
stween the applicants and their tenants, 
x the respondent was not bound there- 
y. That is a mistaken view of the 
w, because obviously in this matter Paw 
was acting as the agent of his father 
obtain the payment of the rent, and 
1€ knowledge of the agent must be imput- 
1 to his principal. The question there- 
‘re reduces itself to one of fact, that 


whether Paw E was informed of the ` 


m-payment of rent and the existence of 
us clause in the tenancy agreement when 
> took away the paddy. 

Unfortunately, the learned Township 
idge has not come to any‘definite conclu- 
on upon this vital question. He has 
‘cited the evidence which has been called 
id then has left the matter in the air as 
3 erroneously considered that on the 
aint of law the applicants were bound to 
ail. Now, turning to the evidence, I find 
aat on the one hand, Daw Moe and the 
itnesses named Maung Tin and Tun 
laing, who were called for the applicants, 
ated that Paw E was definitely inform- 
1 by Daw Moe that the rent had not 


Q?) 7 R 100; 116 Ind, Cas. 478; FA I R1929 Rang 
;_Ind. Rul, (1929) Rang. 178, ~ oe 
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yet been paid, and that Paw E then said 
that if the remaining paddy was not 
sufficient to satisfy the rent, he would see 
that a sufficient part of the paddy which 
he had taken away was returned. Against 
this evidence there is only the evidence 
of one witness, Aung Ba, who went with 
Paw E, and he alleges that no such 
statement was made by Daw Moe. He, 
however, admits that Maung Tin and 
Tun Hlaing were present at the time. 
The other tenant, Aung Tha, who was a 
defendant in the suit, was called as a 
witness for the respondent, and he has 
given evidence that he was informed by 
Daw Moe of the taking away of the paddy 
and was told by her that Paw E had 
taken the paddy away on condition of 
returning it.if the rent could not be 
paid out of the balance paddy. 

It must, therefore, be held as a matter 
of fact, that Paw E took away the 
paddy with the knowledge of the agree- 
ment and, therefore, the applicants have a 
lien upon the paddy which was taken by 
the respondent to the extent to which their 
rent is deficient. Consequently, the decree 
ought to have been made against all the 
three defendants in the suit, and the 
decree of the Township Court will be 
amended according toa decree against all 
the three defendants for the amount claimed 
with costs. The applicants are entitled 
to their ccsts of this present application 
in revision: Advocate’s fee in this Court 
two gold mohurs. 


D. Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 527 of 1934 
December 11, 1935 
ADDISON, J. 
On difference between 
COLDSTREAM AND JAT Lat, JJ. 
BALANDA AND anoTagR-~PLAINTIFes—* 
APPELLANTS 
versus 
Musammat SUBAN—Darenpant— 
` RESPONDENT 
Custom (Punjab) —Succession—Arains of Chunian 
Tahstl, Lahore District—Self-acquired property— 
Collaterals exclude doughter—Custom should be 


-proved ‘in every case—There isno general custom— 


Judicial decisions, weight of—Decision is only rele- 
vant under 3.13, Evidence Act (I of 1872)—Per 
Jai Lal, J.: Enquiry made by Court is more scientific 
than inquiry of Settlement Officer—Custom is pri- 


Per Addison and Coldstream, JJ.: (Jai Lal, J, 
contra):—A daughter of an Arain does not succeed 


-marily tribal and not local. 
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to the geli-nceguired property ofher father after the 
death of her mother in Chak No. 2 (Abbotabad) in 
the Chunian Tahsil of the Lahore District. The 
nephews and grand nephews of the last male owner 
succeed in preference to her. [p. 960, col. 2.] 

There is no such thing asa general custom in the 
Punjab, and it is necessary in every case to prove 
that the parties are governed by custom and what 
the custom is. To hold otherwise would amount to 
manifest injustice as custom in the Punjabis more 
local than tribal, though it may be both, and if 
there is a custom prevalent ina small area or in 
a small tribe, that custom will always be held not 
proved because in most other areas or amongst 
other tribes the custom is otherwise. [p. 961, col. 


J 

Courts should place greater value on judicial 
decisions’ than on the statement of a custom in 
the Customary Law. A judicial decision depends 

~on the evidence produced in the case which may be 

a badly conducted one. A decision on a question 
of custom isnota judgmentin rem; it is merely 
an instance, relevant under s.13, Evidence Act, of 
a particular custom being asserted or denied, or 
possibly recognised, though thé word ‘recognised’ 
May mean recognised by the parties to a particular 
Sl rather than by the Courts. [p. 961, col. 
2. 
Per Jai Lal, J.—-There is no good reason to 
ignore the large number ofinstances infavour of 
daughters which arecited in the Customary Law 
and which relate to the Lahore Tahsil on the ground 
that they donot relate to the Chunian Tahsil. It 
must be remembered that custom is primarily tribal 
and not local, and the division of a District into 
Tahsils isan artificial division made mainly for 
revenue and administrative purposes. These ine 
stances are an important indication of the prevail- 
ing tendency in favour of daughters, This tendency 
to favour daughters and sisters is specially to be 
‘found among the Arains. [p. 959, col. 2.) 

The Customary Law doesnot create the custom; 
jt merely records the fact of its existence. More- 
over, an inquiry made by the Couit is more scienti- 
fic than the inquiry of the Settlement Officer before 
whom the females are not represented at all and 
instances are found where the statement of the 
custom 2eflects rather the wish of the males—specially 
the more influential of them—rather than the exist- 
ing facts. [ibid.] 

S. C. A. from the decree of the Addition- 


al District Judge, Lahore, dated Decem-- 


ber 21, 1933. 

R. B. Badri Das, for the Appellante. 

Mr. Khurshaid Zaman, for the Respond- 
ent. 


“Coldstream, J.—One Umra, an Arain 
of Chak No.2 in the Chunian Tahsil of 
the Lahore District, died leaving self- 
acquired landed property, of which his 
widow Musammat Rakho took possession in 
ascordance with custom. Musammat Rakho 
died on October 20, 1931, and mutation of 
the land was effected in favour of her daugh- 
ter Suban. Bulanda, the son of Umra's 
brother, and Allah Ditta, the grandson of 
another brother Amir, appealed against thig 
mutation unsuccessfully. They then insti- 
tuted the suit out of which this appeal 
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arises for possession of Umra’s propert 
alleging that under the Customary La 
by which they were governed, they were e: 
titled to succeed in preference to Umra 
daughter Suban. The Subordinate Judg 
found that they were entitled to succeed . 
accordance with the rule of custom state 
in the riwaj-i-am and held that they had al: 
established their claim by the evidene 
preduced in the case which supporied tl 
rule. Against this decision Musammat Suba 
appealed to the Additional District Judg 
who reversed this decision and the coll» 
terals have come to thisCourt on secom 
appeal, having obtained the necessary ce 
tificate under s. 41, Punjab Courts Ac 
The appeal is not opposed. 

It is contended before us on behalf « 
the collaterals that the evidence in tl 
case justified the decision of the trial Cou 
which the Additional District Judge erre 
in upsetting. The learned Addition: 
District Judge has remarked in his judy 
ment that in view cf the clear pronounce 
menis of the Lahore High Court in rega» 
to the right of daughters to succeed unde 
the Customary Law in preference to coll 
terals, it is scarcely necessary to exami» 
the instances which have been cited | 
the respondents, and be has proceeded c 
the assumption thatthe onus was upon tł 
pla‘ntifis to prove that they did not follo 
the “general custom” governing agricult» 
ral tribes in the Punjab. He has found th: 
they had not discharged this onus. In su, 
port of his view of the law he has cite 
Miran Bakhsh v. Allajawai (1), Zainab 
Amir (2), Imam Bibi v. Fazul Bibi ( 
Mehtab Bibi v. Din Mohammad, 89 Ind. Ca 
351 (4), Jhandi v. Chiragh Din (5) ar 
Ghulam Muhammad v. Zainab Bibi (6) ar 
a judgment of my learned brother Jai Li 
J. in Civil Appeal No. 909 of 1932 Fatin 
v. Dulla, Civil Appeal No. 909 of 193 
The principle, on which dispute regardir 
the validity of a custom are to be decide 
has been laid down clearly in Abdul Hc 
sain Khan v. Sona Dero (7), where the 


(1) 25 P R 1882. 
(2) 171 P R 1889. 
(3) 180 P R 1888. 
6 SER Ind. Cas, 351; A I R1926 Lah. 118; 1 Lə 
as T7. 
g 10 Lah. 422; 112 Ind. Cas. 840; A I R 1928 Lo 


(6) 14 Lah. 651; 145 Ind. Cas. 231; A IR 1933 Lo 
640; 6 R L 83; 34 P L R 891 
(7) 45 O 450; 43 Ind. Cas. 306; A I R 1917P 
161: 451 A 10; 12 SL R10; I6A L J17;4P 
W 27; 34 MLJ 48; 22 CWN 353; 23 MLT 
a LJ 240:1 PLR 1918; 20 Bom. L R5 
D. 
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Lordships of the Privy Council approved 
of the observations made by Robertson, d., 
in Mohammad Khanv. Sis Banu (8), name- 
ly that in all cases of this kind it lay upon 
the person asserting that he was ruled in 
regard to a particular matter by custom, to 
prove that he was so governed, and fur- 
ther to prove what the particular custom 
was : 

“It is not the spirit of Customary Law, nor any 


theory of custom or deductions from other customs, 
which is tobe a rule of decision.” ` 


It i», I think, open to doubt, in view of the 
remarks made at p. 460* of their L-rdships’ 
judgment in Abdul Hossain Khan v. Sona 
Dero (7), whether the facts that a particu- 
lar custom is widely prevalent or not pre- 
valent in other parts of the Province, or is 
followed or not followed by the majority of 
tribes in the Province, are relevant consider- 
rations in such a ease, since, to quote their 
Lordships’ words, the custom might be in- 
dependent in each case, and the evidence 
would not establish that the custom failed 
by reason of the inability to define the 
exact limits within which it was to be 
found when once it was established that 
within certain and definite limits it un- 
doubtedly existed. There can, however, be 
no doubt that these facts would not by them- 
selves be sufficient to relieve a party set- 
ting up any particular custom from the onus 
of proving that his family was governed 
by the particular custom he alleged. 

It is now wellestablished law that an 
eniry stating a custom in a manual of Cus- 
tomary Law compiled under authority for 
a District in the Punjab is prima facie 
proof of that custom and places tle 
onus of rebuttal on ihe party disputing the 
correciness of that entry: sec Lakh Singh 
v. Mengo (9), Beg v. Allak Ditta (10), 
and Vaishno Ditti v Rameshri (11). These 
manuals are based on the riwaj-i-am drawn 
up for inclusion in the land revenue records 
when these were revised from time to time 
for the purposes of land revenue assessment. 
It has first to be seen, therefore, what is stat- 
ed to be the custom in the Customary Law of 
the Lahore District. The rights ofa daugh- 
terare dealt with in Question No. 6l of 

(8) 41 P R 1908; 95 PLR 1906. 
at” 8 Lah. 281; 100 Ind. Cas. 924; A IR 1927 Lah. 


(10) 45 PR 1917; 38 Ind. Oas. 354: A I R 1916 
P C129; 44 I A 89; 440749. 12 PW R1917; 21 
M L T 310; 32M L J 615;19 Bom. L R388; 15 4 
LJ 525; 21 OW N 842; 26 O L J 175 (P C). 

(13) 10 Lah. 86; 113 Ind. Cas. 1; A IR 1928 P C 
291; 55I A407; 29P LR 634; 55M LJ7:6; 28 L 
W 908; 490 L J 38; (1929) M W N 5(P 0). 

*Page of 45 Oal.—[Hd,] - 
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Mr. Bolster’s Manual compiled in 1916 
The rule stated is as follows: 

“Answer No. 61—Sons and widows exclude daugh- 
ters. Among Jats daughters are also excluded by 
male lineal descendants through males, however dis- 
tant. All other tribes follow the same custom ex- 
cept that (1) among Arains in the proximity of 
Lahore (here follows a list of 18 villages), daughters 
of a sonless proprietor exclude agnates,” 

In answer to Question No. 62 it is stated 
that no distinction is made, as to the 
rights of daughters to inherit, between im- 
mcvable and ancestral property. The vil- 
lage Chak No. 2, where the land in dispute 
is situated is not in the proximity of Lahore. 
There is, therefore, a presumption in favour 
of the collaterals in this case which it was 
for the daughterto rebut, and it has to be 
decided whether in this case the presump- 
tion has been rebutted. 

“The evidence produced by the parties 
has been described at length in the judge 
ment cf the Subordinate Judge. On behalf 
of Musammat Suban six documents were pro- 
duced. The first proves the mutation in dis- 
pute which has no evidentiary value. Ex- 
hibit D-3 is a copy of a mutation showing that 
when one Mohammad Din, an Arain of this 
village died, his lard was mutated in favour 
of his daughter Musammat Jiwai, although 
Mohammad Din's brother was ative. But 
this mutation was made at the instence of 
Mohrmmad Din’s brother Chiragh himself. 
There wasno dispute and this instance is. 
not, therefore, of much value. Next it is 
proved by Ex. D. 4 that when Chiragh, an- 
other Arainof this village died, his land 
was taken by his daughter Bhagan in pre- 
ference tocollaterals ; but the evidence does 
not explain the circumstances. It appears 
that Chiragh left three daughters, Musam- 
mat Karam Bhari, Musammat. Bakhtawar 
and Musammat Bhagan. Only two of the 
daughters, Musammat Karam Bhari and 
Musammat Bhagan, took the land, Musam- 
mat Bakhtawar not being given a share. 
The property was an occupancy tenancy, 
which would devolve in accordance with 
the special rules governing succession to 
such rights in the Colony. The daughters 
were themselves tenauts. The third in- 
stance is proved by Ex.D.-5 which shows 
that when one Bulaqi, an Arain of Chak 
No. 8 died, his daughters succeeded to 
his land. His property was claimed by his 
‘wife Fatima, his four daughters and his 
collaterals. The daughters based their claim: 
on a registered will in their favour. Ag. 
pointed out by the Subordinate Judge, this 
instance is of no value; for the land was 
self-acquired and Bulaqi was entitled to 
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dispose of itas he wished. The next in- 
stance is proved by Ex. D-6. This also was 
a case of a gift to daughters by a proprictor 
of self-acquired property and it is signi- 
ficant that all the daughters did not take 
the land, but only two, in accordance with 
the will. These are the only instances re- 
lied on by Musammat Suban of which the 
proof is documentary. 

Several witnesses have been produced 
who give evidence relating to the instances 
already mentioned. Other witnesses give 
evidence of four more instances relied upon 
by Musammat Suban. The first relates to 
the self-acquired property of one Kandu, 
an Arain of this Chak, to which his dau- 
ghters succeeded: but none of the four wit- 
nesses who gave evidence was concerned 
in this matter: neither Kandu's collaterals, 
nor his daughters, have come forward: it 
is manifest that succession may have been 
in accordance with a will ora gift. It is 
possible that the proprietary rights in the 
land may have been acquired by Kandu's 
widow and gifted by her, forthe land in 
that case would be her own. Then there 
is the case of one Mohi about which four 
witnesses have given oral evidence. Mohi 
died 3U years ago before acquiring pro- 
prietary rights in his holding. The pre- 
sumption is that his widow paid the 
naziana and acquired the proprietary rights. 
The same remarks apply to the next in- 
stance, that of Nizam. Here, too, the 
nazrana was paid by Nizam’s widow who 
acquired proprietary rights. There is oral 
evidence that there was a suit relating to 
this succession, but no document had been 
produced to show what the nature of the 
dispute was. In any case, the instance has 
no evidentiary value. Then there is an 
instance of a succession to the property of 
ove Nawab: but Nawab was not an Arain. 
There is also an instance of land which was 
cwned by one Mian Kamal Din, but his 
land was in Sanda near Lahore and not in 
Chuniat? Tahsil. Lastly there is the in- 
stance of the land of one Kamal Arain to 
which his daughters are said to have suc- 
ceeded in spite of a claim put forward by 
Kamala’s collaterals. 

It is said that there was litigation in this 
case which went so far as the High Court, 
but no documentary evidence has been pro- 
duced to prove what the circumstances were. 
Jt appears from the oral evidence that 
Kamala died leaving a widow and a daugh- 
ter Fatima. The land was mutated in fav- 
our of the widow who gifted it to her 


daughter: but here too, it appears that the © 
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proprietary rights had been acquired by 
Kamala's widow. The case, therefore, was 
not one of the exclusion of collaterals by a 
daughter. Among all these instances, 
therefore, there is only one in which a 
daughter took possession of her father’s land 
in preference to a collateral, namely the 
caserof Mohammad Din. That case does not 
help Musammat Suban for, as already stat- 
ed, the mutation in her favour was effected at 
the instance of her father’s brother. This 
evidence, in my opinion, is manifestly in- 
sufficient to discharge the onus placed 
upon Musanmat Suban of proving that, in 
spite of the entry in the riwaj-i-am, which 
is clearly against her, she is entitled by 
the custom governing Arainsin the Chunian 
Tahsil to succeed to her father’s property 
in preference to ker father’s near colla- 
terale. 

The evidence on the other side has much 
more weight. The collaterals rely chiefly 
upon unrebuttel evidence in the form of 
judicial instances which have enforced the 
custom stated in the Customary Law. The 
first instance is a judgment by a Subor- 
dinate Judge of Lahore, dated February 27, 
1931, (fix. P-2). The parties were Arains 
of Chak No. 11 in Chunian Tabsil, two and 
a half miles from Chak No. 2. In this case 
collaterals succeeded against daughters. 
The learned Subordinate Judge examined a 
large number of instances and on the evi- 
dence decided in favour of the collaterals, 
Exhibit P-3 is a copy of a mutation order 
passed by the Commissioner of Lahore 
Division on January 29, 1930. The land in 
dispute was self-acquired of one Bugga. 
The Collector had taken the view that 
Bugga's daughter had a right to succeed to 
it in preference to his collaterals. Upon 
the question of the right to succeed, the 
Commissioner remarked that while it might 
be the general custom in the Punjab as a 
whole that daughters were the direct heirs 
to the self-acquired property of their father, 
this does not appear to be the custom in 
the Lahore District where among Jats and 
all other ‘tribes, with a few exceptions, 
daughters are excluded by male lineal 
descendants, however distant, no distinc- 
tion being made in this respect between 
ancestral and acquired property. The 
order of the Collector was accordingly set 
aside. 

Then there is the judgment of the Sub- 
ordinate Judge, First Class, Lahore, dated 
December 20, 1928 (Ex. P-4). The parties 
in that case were Arains of Chak No. 8 in 
Chunian Tahsil and the dispute was þe- 
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tween the collaterals of one Khuda Bakksh 
and his widow who had gifted the property 
to his daughters. There is oral evidence 
that the land was self-acquired: the daugh- 
ters and the widow at first contested the 
suit, but ultimately withdrew their claim. 
Next there isa judgment (Ex. P-5) by the 
Additional District Judge of Lahore (now 
Currie, J.) Dulla v, Natho Appeal No. 39 
‘of 1931, decided on April’ 9, 1932. 
The land in dispute in this case 
was in Chak No. 2. It had belonged 
toone Ilam Din who was succeeded by his 
mother Natho. Musammat Natho gifted 
the property by a registered deed to her 
daughter Fatima. Ilam Din’s cousins sued 
for a declaration that the gift would not 
affect their reversionary rights, and one of 
the issues struck was whether Musammat 
Fatima was entitled by the custcm pre- 
valent amongst Arains of the Lahore Dis- 
trict to succeed to the property left by 
Ilam Din in preference to the collaterals 
of her husband, the position cf the parties 
being that of a sister claiming to succeed 
to the estate of her brother as against his 
first cousin. The learned Additional District 
Judge delivered an exhaustive judgment 
deciding in favour of the collaterals largely 
upon the evidence of the entries in the 
riwaj-t-am io which reference has already 
been made. This judgment was, however, 
reversed on appeal by my learned brother 
Jai Lal, J., in Civil Appeal No. 909 of 1932: 
and a L.P.A. No. 15 of 1934 Waras v. 
Fatima (12), against his judgment was dis- 
missed by this Court on January 8, 1935, 
Another judgment relied upcen by the col- 
laterals is that of the Munsif, First Class, 
Chunian, in Suit No. 638 of 1918, decided 
on December 10, 1918. (P. W. No. 6-1). 

The dispute here was between a sister 
and collaterals. The parties were Arains 
of Chak No. 9 in Chunian Tahsil, two and 
a half miles from Chak No. 2. The prop- 

- erty was self-acquired. The decision was 
that collaterals excluded a sister. But here 
the right of a daughter to succeed in pre- 
ference to collaterals was not in dispute. 
In Civil Appeal No. 29 of 1928, decided by 
the District Judge of Lahore (now Blacker, 
J.) on October 15, 1928, the parties were 
Arains of Chak No. 10 in Chunian Tahsil. 
The , District Judge in this case affirmed 
the judgment of tke Subordinate Judge, 
Lahore, onthe question whether a daugh- 
ter excluded collaterals. The collaterals 
also relied upon a mutation order (Ex. P-7) 


(12) 155 Ind, Cas. 841; AI R 1935 Lah. 532; 37 P 
LR 393;7 RL 780. 
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relating to land in Chak No. 13 of Chunian 
Tahsil. The land belonged to une Imam 
Din, an Arain. When he died he was suc- 
ceeded by his widow Musammat Janat Bibi, 
and on her death the property which had 
been acquired by Imam Din was inherited 
by Imam Din’s brother ahd nephews, Imam 
Din’s daughters being given no share: 
Ex. P-7 and statement of P. W.No. 5, 
Lastly, there is an instance about which the 
evidence is merely the oral statement of 
the witness Ismail, P. W. No. 4. His state- 
ment is that one Ahmad Arain of Nizam- 
pura, four miles from the parties’ village, 
died and was succeeded by his collaterals 
although his daughter Musammat Aishan 
was alive. 

Of the judgments cited by the learned 
Additional District Judge in support of his 
finding in favour of the present respondent, 
the first one, Miran Bakhsh v. Allajawai 
(1), has no applicability. It related to 
Bhatti Arains of Lahore city and the deci- 
sion was that it was not proved that the 
parties followed a custcmary rule of suc- 
cession opposed to Muhammad.n Law. 
Zainab v. Amir (2), dealt with a dispute 
between a sister and the collaterala of the 
last male proprietor. The parties were 
Gehlon Arains of Lahore Tahsil. Tke deci- 
sion in Imam Bibi v. Fazal Bibi (3), was 
upon a dispute between a sister of the last 
male owner and his niece and the parties 
were not of Chunian Tahsil but of Shahdara, 
close to Lahore. In Mehtab Bibi v. Din 
Mohammad $9 Ind. Cas. 851 (4) Martineau, 
J. decided in favour of a half sister 
against her mother’s father’s brother. It 
is not shown by the judgment or the re- 
port to which part of Lahore District’ the 
parties belonged, but the learned Judge 
appears to have based his decision on the 
statement in the answer to question No. 71 
of the Customary Law that among Arains, 
sisters of a childless proprietor exclude a 
collateral in the inheritance of ancestral 
property. The dispute decided by Jhandi 
v. Chiragh Din (8) concerned the rights 
not of a daughter but of a sister of the 
and the parties were 


to Lahore and therefore presumably with- 
in the exception noted in Question No. 61 
in the Customary Law. In Ghulam Moha- 
mad v. Zainab Bibi (6) Harrison and 
Addiscn, JJ. applied this exception to 
Arains of Karol village in the proximity of 
Lahore. The last judgment relied on by the 
Additional District Judge had not been 
delivered when the Subordinate Judge 
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decided the appeal. That judgment is of 
course a judicial instance in favour of the 
Collaterals. 

The judgment relating to the rights of 
sisters have no bearing on the question 
now in issue for, as was emphatically laid 
down in a Full Bench of the Punjab Chief 
Court in Hamira v, Ram Singh (13), the 
‘position of a sister of a male proprietor 
without issue cannot be assimilated for 
purposes of inheritance to that of a daugh- 
ter even as regards self-acquired property. 
We are here dealing with Arains of 
Chunian Tahsil. The Manual of Customary 
Law drawn up by Mr. Bolster has frequent- 
ly been accepled as an authority by this 
Court, see; e. g. Ghulam Mohamad v. Zainab 
Bibi (6) and Jhandi v. Chiragh Din (5), 
and so far as I am aware, its accuracy has 
never been questioned. Tha answers to 
Questions Ncs. 61 and 62 by themselves show 
that so far as the rights of daughters are 
concerned, the Arains in Lahore District 
fol'ow a custom which is both local and 
tribal and they state the rule to be 
that, except in villages in the proximity of 
Lahore (the list, which does not appear in 
the riwaj-i-am is not to be regarded as 
exhaustive), daughters of childless male 
proprietors are excluded by collaterals 
howsoever distant, in succession to ancestral 
and self-acquired property. The instances 
cf succession by daughters given in the ap- 
pendix to the Customary Law under Ques- 
tion No. 61 all relate to residents of Lahore 
Tahsil. As was noticed in the case Dulla 
v. Natho to which I have referred 
above, not a single instance of such succes- 
sion among Arains of Chunian Tahsil is 
ther2 cited. | i 

In the circumstances I am unable to 
see how the fact that in other districts 
Arains or other agriculturisis follow a 
definite custom isrelevant. Numerous excep- 
tions have been found in Amritsar and Jul- 
lundar Districts to the rule most commonly 
followed by the tribes of the Punjab that 
daugifiers of sonless proprietors exclude 
collaterals, but even if there were no such 
exceptions proved in any other district, the 
onus would still lie on the daughter in the 
present case, in view of the entry in the 
Customary Law, to prove by evidence pro- 
duced in the trial that she had a right 
superior to her father’s collaterals. 1 can see 
no reason why the onus should be regard- 
ed as one more easily discharged in a case 
like the present one than in any other. 


sone 134 P R1907; 74P LR 1908; 88P WR 
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There ıs no legal sanctity attached io a 
custom which favours females nor any 
abhorrence to one which exciudes them from 
inheritance. Nor do I at present see any 
reason why the correctness of a riwaj-i-am 
should be doubted because it does not 
show that women were consulted when the 
statements of the land owners were re- 
corded. The proprietary body as a whole 
is male. It knows and applies its custom- 
ary rules. In the [ntroduction to the 
Customary Law of the Lahore District Mr. 
Bolster has drawn particular attention to 
the question of the rights of daughters to 
succeed in the fcllowing passage: 

“In 1856 daughters were completely excluded 
from inheritance by collaterals: 12 years later, 
in the 1868 settlement, there appears among the 
Arains of the Lahore and Kasur Tahsils and the 
Awans and Rajputs of the Lahore Tahsil a relaxa- 
tion intheir favour allowing parents to make them 
gifts of small areas; finally in the 1892 settlement 
and now among Rajputs, Dogr:s and Arains, daugh- 
ters are held entitled to exclude collaterals five 
degrees remote, while in the neighbourhood of 
Lahore, where disturbing causes naturally have 
largest play and customs charge much more rapidly 
than among the Arains of the Sutlej bank, Arain 
daughters exclude their cousins in the first degree”. 

Mr. Bolsters Manual has widened this 
exception. It is possible that if his Manual 
is revised ata future settlement the entry 
about Arains’ daughters will be still more 
favourable to them. It is in any case 
obvious that the compiler of the Manual of 
1916 was not deliberately closing his eyes 
to the rights of females. Nevertheless Mr. 
Bolster noted (note to Answer No. 61) 

“the feeling of the cust.m excluding daughters is so 
strict that it gives even members of the village 
community a prior right of succession, while in the 
case of the agnatic line becoming extinet escheat to 
Government is recognized.” 

In the present case it is to me very 
clear that the evidence produced by Musam~ 
mat Suban in this case did not discharge 
the onns that lay upon her and I would, 
therefore, accept this appeal; set aside the 
judgment of the learned Additional Judge 
and restore that of the trial Court with 
costs throughout. 

Jai Lal, J—I regret I am unable to 
agree with the conclusion of my learned 
brother. The question is whether accord- 
ing to custom among the Arains of village 
Abbotabad in the Chunian Tahsil of the 
Lahore District a daughter succeeds to the 
self-acquired property of her sonless father 
in preference to the near collaterals. The 
mutation was made in favour of the 
daughter and an appeal by the collaterals 
was dismissed. Consequently they instituted 
the suit oat of which this appeal has arisen 
for possession of the land in suit. The 
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burden was placed on the daughter. The 
trial Court held that it had not been dis- 
charged, but the District Judge on appeal 
decided in favour of the daughter and 
granted a gertificate to the plaintifis who 
have appealed to this Gourt. ‘The question 
of burden of proof and the quantum of 
evidence that is necessary to discharge that 
burden has an important bearing on the 
decision of this case. Ordinarily the ini- 
tial burden must be on the plaintiff. 
Moreover, according to the personal law 
of the parties, the daughter would be en- 
titled to inheritthe property in preference 
to the plaintiffs, the collaterals. But itis 
claimed on behalf of the appellants that 
a presumption arises against the daughter 
in view cf the statement of the custom in 
the Customary Law cf the Lahore District 
prepared in 1912—16 by the Settlement 
Officer, Mr. Bolster. Tuere is no doubt 
that a statement of custcm made in the 
Oustomary Law carries with it the pre- 
sumption of correctness, and therefore the 
appeilants are justiied in claiming that 
under the circumstances the Court should 
start with a presumption in their favcur. 
In the Cusicmary Law relied upon by the 
appellants the statement of the custum is 
to be found in answer to Question No. 61 
which relates to succession of daughters. 
‘Tne answer is: 

“Among Jats daughters are excluded by male 
lineal descendants through males however distant. 
All other tribes follow the same custom except 
that among Arisins in the proximity of Lahore 
(villages ot Harbanspura.....) daughters of sonless 
proprietore exclude agnates.” 

‘ne statement of the customs, therefore, 
is that among the Arains, except those 
in the proximity cf Lahore, the male lineal 
descendants through males, however distant, 
exclude daughters. At p. 4 of the Lntroduc- 
tion, however, Mr. Bolster makes the follow- 
ing significant remark: > 

“In 1856 daughters were absolutely excluded 
from inheritance by collaterals; 12 years later 
in the 1868 settlement there appears among the 
Araing of the Lahore and Kasur Tahsils and the 
Awans and Rajputs of the Lahore Tahsil a re- 
laxation in their favour allowing parents to make 
them gifts of small areas; finally in the 1892 
Settlement and now among Rajputs, Dogras and 
Arains' daughters are held entitled to exclude 
collaterals five degrees remove, while in the neigh- 
bourhood of Lahore, where disturbing causes 
naturally have largest play and customs change 
much more rapidly than among the Arains of the 
Sutlej bank, Arain daughters exclude their cousins 
in the first aegree.” 

Now, this remark shows that the state- 
ment of custom made in reply to Question 
No. 61, has not been accepted to be cor- 
rect by Mr. Bolster because the statement 
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in the answer is that the daughters are 
excluded by male lineal descendants through 
males, however distant while according to 
Mr. Bolster, the custom is that collaterals 
five degree remote are excluded by 
daughters. This necessarily materially 
affects the value to be ‘placed on the ans- 
wer to Question No. 61. Moreover, we are 
concerned in this case with the self-acquired 
property of'the deceased male proprietor 
and with regard tosuch property even in 
the tribes governed by custom, a daughter 
is generally preferred to the collaterals 
(see para. 23 of Rattigan’s Digest of Cus- 
tomary Law). In making this remark I 
am not unmindful of the observations of 
Robertson, J, in Mohamad Khan v. Sis 
Banu (8) and also of their Lordships of 
the Privy Councilin Abdul Husain Khan 
v. Sona Devo (7), referred to by my learned 
brother. But l am of opinion that this 
aspect of the case has material bearing 
on the quantum of evidence that is required 
to rebut the presumption that arises from 
the sbatement of the custom in the 
Customary Law, and this in spite of the 
fact that in the Customary Law concerned, 
it is stated ihat there is no difference in 
this respect between the self-acquired and 
ancestral property. 

The principle underlying the restric- 
tions on alienation by sonless proprietors 
cf ancestral property is that such prop- 
erty should ordinarily revert ic the 
descendants of the common ancestor. But 
the same considerations do not apply to 
self-acquired property as no question of 
reversion arises in respect of it. This, [ 
believe, is the reason for the rule pro- 
pounded in para. 23 of Rattigan’s Cus- 
tomary Law. In Sukh Devi v. Fakir Singh 
(14), a Division Bench of this Court held 
that the opinion of the Settlement Officer 
who has compiled the Customary Law is 
relevant in estimating the value of the 
statement of a particular custom. Sale, J., 
with whom I concurred, has recently 
expressed the same opinion in another 
case. 

In Zainab v. Amir (2), a question arose 
before a Division Bench of the Ohief Court 
of the Punjab, whether a married sister 
ofan Arain of Ghelan section residing in 
Babo Sabu in the Lahore Tehsil inherits 
the ancestral property of her brother in 
preference to his first cousins. The learn- 
ed Judges were not satistied as to the 
suficiency of the enquiry made in the 
trial Court and remanded the case for “gq 

(14) A I R 1935 Lah, 434, l 
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fuller enquiry into the custom whether 
among Arains of the Lahore District col- 
laterals of an Arain who dies childless 
exciude his sister or not.” Such an enquiry 
was made by Mr. Harris, District Judge, and 
his report was in favour of the sister. 
His conclusions ‘were accepted by the 
Chief Court and the appeal was decided 
in favour of the sister. The factibat the 
enquiry was made by Mr. Harris and 
the nature of the report has been men- 
tioned at p. 426* by a Division Bench of 
this Court in Jhandi v. Chiragh Din (5), 
to which reference will again be made 
hereafter. There are other cases relating 
to the Arains of Lahore decided by the 
Chief Court of the Punjab which support 
the claims of daughters and sisters against 
the collaterals. They are, in my opinion, 
sufficient to shift the burden’ to the 
collaterals if it be held that the initial 
burden wason the daughter in this case 
on account of a statement of the custom 
in the Customary Law. In my opinion 
the Courts should place greater value cn 
judicial decisions than the stetement of 
a custom in the Oustomary Law unless 
there is reason to hold that the custom 
has in the meantime changed. In any 
case the burden on the daughter under 
the circumstauces is light. Now assuming 
that the burden is still on the daughter, 
I consider that it has been amply dis- 
charged inthis case, I have already re- 
ferred to Zainab v. Amir (2), in which a 
Division Bench of the Chief Court held 
after a full enquiry into the matter that 
among the Arainsof the Lahore District 
sisters exclude first cousins. In the present 
case the contest is between the daughters 
and the first cousins and the sons of a 
first cousin, but my learned brother has 
cited Hamira v. Ram Singh (13), in support 
of his remark that the position of asister 
of a male proprietor without issue can- 
not be assimilated for the purpose of 
inheritance to that of a daughter even 
as regards self-acquired property and that, 
therefore, the judgments relating to the 
rights of sisters have no bearing on the 
question now in issue. But, in the matter 
of inheritance, a daughter is a more fav- 
oured person than a sister, and if in- 
stances of exclusion of cousins of the 
deceased by sisters can be established, then 
there are greater reasons for holding that 
daughters exclude the collaterals: more- 
over, it is provided in the Customary Law 
of the Lahore District that sisters have 

“Page of 10 Lah, —|Ed.] 
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the same rights as daughters in this 
respect. Therefore instances in favour 
of sisters must be deemed to be equal- 
ly in favour of daughters and vice versa. 

In Civil Appeal No. 909 of 1932 I had 
to deal with a dispute between a sisler 
of the deceased sonless proprieicr, an 
Arain, snd his cousin with regard to 
ancestral property. The parties belonged 
to village Abbotabad, i.e. the same village 
to which the parties in this case belong, 
and after considering the previous case- 
law onthe subject and the instances 
proved by the parties, [I came to the 
conclusion that the sister had discharged 
the burden placed on her to prove that she 
was entitled to exclude the first cousins 
of her brother in respect of ancestral 
property. It is interesting to remark 
that that case was decided originally by 
the same trial Judge who has decided 
this case and his decision was in favour 
of the sister, but it was set aside on 
appeal by the Additional District Judge, 
Mr. Currie, and this fact must necessarily 
have heavily weighed withhim in decid- 
ing the present case against the daughters. 
The Additionat District Judge hes fol- 
lowed my decision in the present cuse and 
has set aside the decree of the trial Judge. 
Now,in view of the importance of the 
question involved, I certified the case to be 
a fit one fora Letters Patent Appeal, and a 
Letters Patent Bench has affirmed my 
decision. Therefore it has been now held 
by this Court that there is a custom in the 
Abbotabad village whereby a sister exclu- 
des first cousins in respect of the ancestral 
property of her sonless brother. The same 
rule should necessarily govern the case of a 
daughter ‘specially in respect of self- 
acquired property of her father A perusal 
ofthe judgment of the Letlers Patent 
Bench shows that the learned Judges con- 
sidered the case on its merits and came to 
the same conclusion that I had reached. 
In support of my conclusion, in addition to 
some considerations of a general nature, 
Thad quoted instances of succession of 
sisters and daughters in the village of 
Abbotabad. 

Now, in the present case two instances 
of succession by sisters and daughters in 
preference to near collaterals were proved 
in this village in addition to some from 
other villages and in stating this I take 
no account of instances which were proved 
by oral evidence only but only of those 
which were supported by mutations. 
Exhibit D-3 relates to mutation of land of 
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one Muhammad Din, an Arain of this village; 
it was in favour of his daughter on his 
death in the presence of Muhammad Din’s 
brother. Mr. learned brother would not 
consider this as a good instance because 
Muhammad Din’s brother t hiragh himself 
had the mutation made. [ venture to think 
that this fact is no ground for rejecting 
this instance; onthe other hand, it shows 
that Chiragh recognized that he had no 
right to inherit the land in the presence of 
the daughter. 

The second instance is Ex. D-4 which 
relates to the land of another Arain of 
this village named Chiragh, and his 
land was mutated in favour of his 
daughter Bhagan in preference to his 
collaterals, but my learned brother does 
not consider this to be a good instance as 
the circumstances of the case have not been 
disclosed. In my opinicn if there were 
any other circumstances which needed 
explanation, it was for tke plaintiffs in 
this case 10 prove them and in the ab- 
sence of any such proof, the mutation 
must be considered to be a good instance 
in favour of the daughter. Also the fact 
that out of three daughters only two got 
the land is no ground for holding that 
the instance is not applicable to this case. 
The fact remains that the collaterals were 
excluded by daughters. Nor does the fact 
that the property was an occupany tenancy 
affect the question, because no different 
rule of succession to a holding of this 
description has been established. There 
are other instances which are not cases of 
pure succession but of alienations and some 
of them relate to different villages. I do 
not propose to discuss them. 

Against these two instances not a single 
instance from this village to the contrary 
has been proved by the plaintiffs. They 
have, on the other hand, relied upon in- 
stances from other villages, which, in my 
opinion, under the circumstances, are of 
no value. The case of Musammat Natha 
v. Dulla, L. P. A. frem Appeal No. 39 of 1931 
Decided on April 9, 1932, decided by 
the Letters Patent Bench is another 


in- 
stance in support of the daughter. The 
original decision in that case was based 
on other instances from this village. I am 


further of opinion that a decision given by 
this Court or the Chief Court of the Punjab 
as to the existence or non-existence of a 
custom, after detailed enquiry held on a 
contest between the parties, ought ordina- 
rily to be almost conclusive evidence of the 
existence or non-existence of the custom 
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concerned, and musi override the state- 
ment to the contrary of the custom in the 
Customary Law and it is only in excep- 
tional circumstances that such decisicns 
should not be accepted as decisive of the 
question. 


There is no good reason to ignore tLe 
large number of instances in favour of 
daughters which are cited in the Customary 
Law and which relate to the Lahore Taksil 
on the ground that they do not relate to the 
Chunian Tahsil. lt must be remembered 
that custom is primarily tribal and not 
local, and the division of a District into 
Tahsils is an artificial division made mainly 
for revenue and administrative purposes. 
These instances are an important indica- 
tion of the prevailing tendency in favour of 
daughters. ‘This tendency to favour daugh- 
ters and sisters is specially to be found 
among the Arains; [see as to this Jhandi v. 
Chiragh Din (5)] and is noticed in tke In- 
troduction to the Customary Law preparcd 
by Mr. Bolster. “In the neighbourhood cf 
Lahore”, he says, 

“disturbing causes naturally Lave largest play and 


custcms change much more rapidly than among the 
Arains of the Sutlej bank.” 


It may be, as observed by my learned 
brother, that when enquiry is made at 
the next settlement, probably the custom 
will be more favourable to the daughters. 
But, it is not necessary to wait till the 
next settlement, as it is curdutytomake 
a judicialenquiry to ascertain the custcm, 
and if proved, to give effect to it. The 
Custcmary Law does not create the custcm; 
it merely 1ecords the fact of its existence. 
Moreover, an inquiry made by the Court is 
more scientific than the inquiry of the 
Settlement Officer before whom the females 
are not represented at all and instances are 
found where the statement of the custom 
reflects rather the wish of the males—spe- 
cially themore influential of them—rather 
than the existing facts. 


Ld 

The rapid growth of facility of com- 
munications, spread of education, and 
breaking of tribal bonds have all materially 
affected the position of the daughters 
favourebly, and it is not, therefore, sur- 
prising that, whereas in 1912 in villages 
which were in the proximity of Lahore, 
daughters of sonless proprietors excluded 
agnates, the same has happened in villages 
which are in the neighbourhood of the 
villages mentioned in the answer to 
Question No. 61, as appears from the report- 
ed cases. In Jhandi v, Chiragh Din 5), 
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the custom of exclusion of collaterals by 
daughters was found to exist in thecase 
of a village which is not one of these villages 
specified in the answer. In Ghulam Moham- 
mad v. Zainab Bibi (6), Addison, 
J. delivering the judgment of the Division 
Bench, held that a “daughter of a sonless 
proprietor in village Karol in the District 
of Sheikhupura excluded collaterals. The 
case related to Arains and the village in 
question was originally in the Lahore 
District, but has since been transferred to 
Sheikhupura. Itis in the neighbourhood of 
Lahore. 

My learned brother has referred to some 
decisions of Subordinate Courts including 
two of District Judges. One of these two 
was set aside by me on appeal and it is 
not necessary to criticise it now. The 
other is by Mr. Blacker in Civil Appeal 
No. 29 of 1928. That case related to 
Arains of Chak No. 10 in Chunian Tahsil, 
but it appears from the judgment that the 
contest in that case was between the 
widow and a daughter of a predeceased 
son of one Karam Din on the one hand 
and the sons and the great grandsons of 
Karam Din on the other. It is obvious 
that that case can be of no help in the 
decision of the present case. It may also 
be mentioned that one ground of Mr. 
Blacker’s decision, that the list of the vil- 
lages mentioned in answer to Question 
No. 6L is exhaustive, is contrary both to 
Jhandi v. Chiragh Din-(5), and Ghulam 
Mohamad v. Zainab Bibi (6), and I believe 
my learoed brother also does not support 
it. The remaining cases were decided by 
Subordinate Judges, and one of them was 
decided on confession of judgment by the 
defendant (see judgment in Suit No. 33 
of 1928 by Lala Dewan Chand, Subordi- 
nate Judge, First Class, Lahore, Ex. P-4). 

The judgment of the Commissioner of 
Lahore, Mr. Oraik, referred to by my 
learned brotheralso is not of much value 
because the Commissioner was bound to 
give effect to the statement in the Custom- 
ary Law. Against that we have the fact 
that the Revenue Officers including the 
Appellate Court in the present case de- 
cided in favour of the daughter, All these 
cases decided in favour of the collaterals 
relate to other villages and not to this 
village. I do not wish to repeat here 
the reasons on which I based my 
conclusion in Civil Appeal No. 909 of 1932 
or what has already been stated in the 
previous decisions of this Oourt to which 
yeference has already been made, Inmy 
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opinion, if the case be considered on the 
evidence as to custom in this village 
alone, it must be decided in favour of 
the daughter. Even if it be considered 
on the basis of the tendency among the 
Arains of the Lahore District or of those 
who reside in the villages in the neighbour- 
hood of Lahore, still it must be decided 
in favour of the daughter and in this 
respect there is no reason to differentiate 
between one Tahsil andthe other, because 
the custom is generally tribal, and if it 
is local, it generally relates to the village, 
but seldom, if ever, to the more recent and 
artificial divisions of the Tahsil. I would 
dismiss the appeal with costs. 

Addison, J.—This appeal has come 
before me on a difference of opinion be- 
tween Coldstream and Jai Lal, JJ. The 
question involved is whether a daughter 
of an Arain succeeds toths self-acquired 
properly of her father after the death of 
her mother in Chak No. 2 (Abbottabad) in 
the Chunian Tahsil of the Lahore District, 
or whether the nephews and grand-nephews 
of the last male owner succeed. Ocld- 
stream, J., decided in favour of the col- 
laterals and Jai Lol, J. in favour of the 
daugater. I may say at once that I am in 
full agreement with the judgment of 
Coldstream, J. According to Jai Lal, J., 
there are two proved instances in favour 
ofthe daughter, apart from certain judicial 
cases which he has also relied on. The 
first instance relates to the succession of 
a daughter of one Muhammad Din, 2n Arain 
of this village, to her father’s land in the 
presence of her uncle Chiragh Din. 
Coldstream, J., did not consider this instance 
of much value and I am in agreement with 
him. The mutation, as first entered up, 
showed Chiragh Din as the natural heir, 
but at the time of sanction, Chiragn 
appeared before the Revenue Officer and 
said that he wanted the land mutated in 
favour of his niece. This practically 
amounted to a gift by Cniragh, in which 
case it obviously is not of much value. 

The second instance relied upon by Jai 
Lal, J.,is Ex. D-4, a mutation of the land 
of another Arain of this village named 
Chiragh in favour of some of his daughters, 
amarried daughter Musammat Bakhtawari 
being excluded. Another daughter, Musam- 
mat Karam Bhar, married subsequently 
and her share went to the other daughters 
on appeal. This, however, was not a case 
of succession to ordinary land as Chiragh 
was merely an occupancy tenant under the 
Government in the Oolony and to this suc: 
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cession the provisions of the Oolonisation 
Act applied. For this reason, and also 
because married daughters were excluded 
it is obvious that thisis not an instance 
in favour of absolute succession of daughters 
but rather the opposite. This means that 
there is only one doubtful instance in 
favour of daughters established by docu- 
mentary evidence on this record apart 
from judicial instances. Jai Lal, J., also 
relied upon the assumption that daughters 
are generally preferred to collaterals in the 
Province and in this connection he quoted 
para. 23 of Rattigan’s Digest of Customary 
Law. It has frequently, however, been laid 
down that there is no such thing as a 
general custom in the Punjab, and it is 
necessary in every case to prove’ that the 
parties are governed by custom and what 
the custom is. To hold otherwise would 
amount to manifest injustice as custom in 
the Punjab is more local than tribal, though 
it may be both, and if there is a custom 
prevalent in a small area or in a small 
tribe, that custom will always be held 
mot proved because in most other areas or 
amongst other tribes the custom is other- 
wise. 

There is no doubt that in the present 
case, as is shown in the preceding judg- 
ments, the Customary Law of this District 
is against daughters of Arains except in a 
small tract near the city of Lahore. The 
Tahsil of Chunian is the most distant Tahsil 
in the Lahore District from Lahore city. 
Jai Lal, J., relied upon the decision in 
Zainab v. Amir (2), where a married sister 
Xan Arain residing in Babu Sabu in the 
Lahore Tahsil was held entitled to inherit 
she ancestral property of her brother in 
preference to his first cousins. As pointed 
yut in the judgment of Coldstream, J., 
he case ofa sister differs from that of a 
laughter and custcm cannot be decided 
by analogy. He also'relied upon a case 
lecided by himself, Civil Appeal No. 909 
yf 1932 where it was held that a sister 
in the village Abbotabad excluded her 
sousin with regard to succession to ancestral 
eroperty of her brother, the parties being 
\rains. There was a Letters Patent Appeal 
from this judgment which was dismissed 
m the ground that custom was tribal rather 
han local and that, therefore, the excep- 
jon given inthe answer to Question No. 61 
bout Arains in the proximity of Lahore 
laving a different custom io the other 
4rains in the District-had not much im- 
xcrtance, although Tahsil Chunian is very 
listant from Lahore city, ~ . 
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This case is not strictly in point being 
the case of a sister. But even if it be 
held to be in point, it is the one judicial 
instance which is in favour of sister or 
daughter in Tahsil Chunian. I am not 
in agreement, with all respect, with the 
opinion of Jai Lal, J., that Courts should 
place greater value on judicial decisions 
than on the statement of a custom ‘in the 
Customary Law. A judicial decision de- 
pends on- the evidence produced in the 
case which may be a badly conducted one. 
A decision on a question- of custom is not 
a judgment in rem; it is merely an 
instance, relevant under s. 13, Evidence 
Act, of a particular custom being asserted 
or denied, or possibly recognised, though 
the word ‘recognised’ may mean recognis- 
ed by the parties toa particular transac- 
tion rather than by the Courts. In fact, 
Jai Lal, J., has gone further in a later 
portion of kis judgment and stated that a 
decision given by this Court or the Chief 
Court of the Punjab as tothe existence or 
non-existence of a cusiom ought ordinarily 
to be almost conclusive evidence of the 
existence or non-existence of the custom 
concerned, and must overrule the statement 
to the contrary of the custom in the 
Customary Law and it is only in excep- 
tional circumstances that such decisions 
should not be accepted as decisive of the 
question. This, with all respect, appears to 
me to overrule such decisions as Beg v. 
Allah Ditta (10), and many other decisions 
of this Court, as well as to go against the 
provisions of the Evidence Act. | 
Against the daughter there are not only 
all the Customary Laws of the Lahore 
District, but there is other evidence as’ 
well. Exhibit P-3 isacopy of a mutation 
order passed by the Commissioner of 
Lahore on January 29, 1930. The land 
in dispute was self-acquired property of 
one Bagga. The Collector took the view, 
against the Customary Law of the Dis- 
trict, that Bagga’s daughters were entitled 
to succeed in preference to his collaterals. 
The Commissioner accepted the appeal 
and reversed this decision, remarking that 
while it might be general by the custom 


-in-the Punjab’ as-a whole, this did not 


appear to be soin the Lahore District, no 
distinction being made in this respect 
between ancestral and acquired property. 
The second instance in Ex. P-7, related to 
land in Chak No. 13 of Chunian Tahsil, 
The land belonged to Imam Din, an Arain, 
who was succeeded by his widow Musammat’ 
Janant ‘Bibi. On ¿her death the property ` 
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passed to Imam Din's brother and nephews, 
his daughters being excluded. Tnese are 
two weighty instances. The instances as 
to whicu there is no documentary evidence, 
I do not propose to discuss. I ccme now 
to the judicial instances against the 
daughters. Dxhibit P-2 is a judgment of 
the Subordinate Judge of Lahore, dated 
February 27, 1931, the parties being Arains 
of Chak No. 11 in Chunian Tahsil, two 
anda half miles from Chak No. 2, the 
village concerned in the present suit. In 
this case the collaterals succeeded against 
daughters. Another judicial instance is 
Hix. P-4, the decision of a Subordinate 
Judge, First Glass, Lahore, dated December 
20, 1928. The parties in that case were 
Arains of aneighbouring Chak No. 8 in the 
Chunian Tahsil. The dispute was. between 
the collaterals of Khuda Bakhsh and his 
widow wao had gifted the property to her 
daughiers on the ground that she was 
merely accelerating succession. The land 
in that case was-self-acquired. The col- 
laterals brought the suit which was first 
contested by the daughters and the widow 
but they ultimately withdrew their defence 
anda decree was passed in favour of the 
collaterals. These are two good judicial 
instances. Next ccmes a fjudgment 
(Ex. P-5) of the Additional District Judge 
of Lahore, Appeal No. 39 of 1931. He 
decided against the sister. This is the 

_case which came before Jai Lal, J., in Civil 
Appeal No. 909 of 1932 and which 
ultimately went to a Letters Patent Bench. 
I have already sufficiently dealt with this 
case. 

I might here mention another judgment 
in suit No. 638 of 191%, decided on Decem- 
ber 10, 1918, by a Munsif, First Class, of 
Tahsil! Chunian. This is a case where it 
was held that collaterals excluded the sister 
so that it was decided in the opposite sense 
to the one immediately referred to above. 
The parties were Arains of Chak No. 9 in 
the Ghunian Tahsil, two and a half miles 
from Chak No. 2. Next comes another 
case of daughters (Civil Appeal No. 29 of 
1928) decided by the District Judge of 
Lahore on October 15, 1928, the parties 
being Arains of Chak No. 10 in Chunian 
Yahsil. The District Judge agreed with 
the Subordinate Judge that daughters did 
not exclude collaterals. Admittedly Jhandi 
v. Chiragh Din i5) does not help ihe case 
for the daughters as all that was heldin it 
was that the list of eighteen villages in the 
proximity of Lahore referred to in sub- 
cl. (1) of the answer to Question No. 61 of 
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the Customary Lew of 1916 was not 
exhaustive and that it had been estab- 
lished that the samerule applied to village 
Sande Kalan, which was alsu like the 
eighteen villages mentioned in the rro 
ximily of Lahore. Similarly Ghulam 
Mchamad v. Zainab Bibi (6), took the same 
view. These two cases were decided in 
accordance with the statement of custom 
in the OCustumary Law and they only 
applied the exceplion given in sub-cl. (1) 
to Answer No, 61, to two other villages near 
Lahcre City and not to villages in the 
Chunian Taksil, the most distant part of 
the District from the city. Tle evidence 
is thus overwhelmingly against tha 
daughters and I, therefore, agreeing with 
Coldstream, J. accept this appenl, set 
aside the judgment of the learned Addi- 
tional District Judge and restore that of 
the trial Court with costs throughout. 
N. Appeal accepted. 
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QUDH CHIEF COURT. 
Second Civil Appeals Nos. 168 t 175 
of 1934 

. and 
Second Civil Appeal No. 320 of 1635 
October 28, 1936 
NANAVUTTY AND SMITA, JJ. 
MOHAMMAD YUNUS KHAN— 
PLAINTIFE—APPELLANT 
versus 
SEECIAL MANAGER, COURT or 
WARDS, BALRAMPUR ESTATE AND 
ANOTAER —DEFENDANTS—~RESPONDENTS 

Second appeal—Question as to whether lower 
Courts drew correct inference from circumstantial’ 
evidence—Whether one of law—Transfer of Proper- 
ty Act (IV of 1862), ss. 3, 56—Charge—Notice— 
Duty to search register—Duty of purchaser—Con- 
structive notice— When can be inferred— Gross negli- 
gence—Meaning of -—When can be imputed to pur- 
chaser—Marshaltling—Amendment of s. '56~—E fect of 
—Charge—Document creating charge—Registration— 
Necessviy of ~Person acquiring such property—Con- 
structive notice, 

The proper legal effect ofa proved fact is essen- 
tially a question of law; so also is the question of 
admissibility ot evidence, and the question of whe- 
ther any evidence has been cfiered on one side or 
the other; but the question whether the fact has 
been proved, when evidence for and against has 
been properly admitted, is necessarily a pure ques- 
tion of fact. The question as to whether the lcwer 
Courts diew the correct inference or not from the 
circumstantial evidence on the question as to whe- 
ther a party had constructive notice or not of cer- 
tain maiatenance allowances is, theiefore,a pure 
question of law and the finding on it can be 
challenged in second appeal. Najar Chandra Pal 
v. Shukur (1), followed. [p. 966, col, 1.] 

Any prudent intending mortgagee who did not 
designedly abstain from inquiring for the purposg 
of avoiding notice, or who was not honestly, as far 
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she was concerned, misled by fraudulent state- 
nents of the Muitzagur, Woulu search the re ister 
0 asvertuiu the title tu the property and the charges, 
Tany, upon ib, : dr he has not im fact searched the 
‘egister, he must wilfully have abstained from mak- 
ug the search, or he was guilty of giess negli- 
sence in not making it; anuincither cage he cannot 
>e treuled as a bona fide mortgagee withous notice. 
raman v. Bulle (2), applied. |p. 9v0, col. 1.) 

lt the puicuaser 1s inturmed that there are 
thurges on bhe property he intends to purchase, he 
vill be atlectea with notice of ail other charges 
vhich he could have ascertained on inquiry. Jones 
n Willams iå), relied on. [p. 96x, col. 2.) 

Generally speaking, constructive noice will not 
16 Interrex unless sume specitic circumstances can 
ve shown asa slaitiny point vf an inquiry which 
E prosecuted, would lave ledto the aiscovery of 
be fact. Where, therefore, it appears that the Vourt 
£ Wards hud ample data in their possession as a 
tarting point tur un inquiry, which, if prosecuted, 
vuuld nave ied to the discovery ci the fact that the 
laintenance allowances in sull were a charge on a 
allage and had also specific knowledge ot the fact 
aal there were certain maintenance holders whose 
llowunves were a charge on the village and with 
us concrete fact as a slarting puiut ul an inquiry, 
ne manager could haye prosecuted his researches 
3 the end until the true Lacts stood revealed before 
iM, construciive notice can be interrea. am 
'vomur Aoondue V. MeQueen 4), relied on [p. 968, 
ol. 2; p. Yud, cul. 1) 

Under s. 3, Transfer of Property Act, const: uctive 
obice or the legal presumption vf knowledge of a 
tam fact arises tiom the following: (1) Wilful 


stention fiom un inquiry or searen, (4) Gross 
egligence, (8) Kegistration (Expl. 1), (4) Actual 
vesession (luxpl. 4i), (5) Nutice to an ayens 


ixpl L. With regard to gross negligence, in 
ader to ueprive a purchaser for value without notice 
t a prior encumbrance ot the protection of the 
gal estate, it 1s notessential that he snould have 
sen yuuty of trand; ıt 1s sufficient that he has 
zen guilty ot such gross nepligeuce as would :enuer 

unjust to deprive the prior incumbragcer ot his 
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priority. Oliver v. Hinton (12) and Lloyd's Bank’ 
Limited v. P. E. Guzdar & Co. (17), relied on. [p. 
970, col. 1.] 

[Uase-la w discussed.] 

Although the scope of s. 5%, Transfer of Property 
Act, has been widened so that it now provides for 
cases where there are more than two properties; 
and the section wses the word” “ mortgages" in- 
stead of the word “charge,” this does not mean 
that this section does not now apply to charges. [p. 
972, col. 2.) 

A document creating a charge is compulsorliy re- 
gistrable and when a deed of family settlement relat- 
ing to immovable property is registered, a person 
acquiring such property will be deemed to have 
notice of such instrument as from date of its regis- 
tration Panna Lal v. Narayan Rao (23), dissented 


-from. Kesho Prasad v. The Bank of Upper India in 


Liquidation (21) and Khoo Sain Ban v. Tan Guat 
Tean (22), relied on. 


S. C. A. against the order of the Civil 
Judge of Mohanlalganj, Lucknow, dated 
February 5, 1934. 

Messrs. G. Hasan, I. Husain, and J. Alt, 
for the Appellant. 

Messrs. S.C. Das, Bishambhar Nath, H. 
Husain and Mohammad Husain, for Res- 
pondents Nos. Land 2. i 

Nanavutty, J—(Octcber 21, 1936).— 
These are three connected appeals 
filed by the plaintifs of three different 
suits against the judgments and 
decrees ot the Court of the Munsifs of 
Haveli Lucknow dismissing the claims of 
the plaintifis against defendant No. 1. The 
Special Manuger in charge of the Balram- 
pur Estate under the Superintendence of 
the Court of Wards. 

The following pedigree will serve to 
elucidate the facts of these cases:— 


MOHAMMAD ISHAQ KAHAN, Talugder of the 
Kasmandi Khurd Estate 





| 
By his frst wife 
l 





By his second wife 





| I 
Wasi Ahmad, Wasi Haidar, K.B. Muhammad Habib NN 
(plaintiff-appellant Muhammad Yunus Khan, 
ja 3. U. A, No. 320 of Yusuf Khan, Khan (plaintifi-appellant 
135.) (defendant No. 2) (plaintifi- in S O. A. No, 175 
7 Talugdor.) appellant of 1934.) = 
in S. O, A. 
No. 168 of 
3 1934.) 


The facis out of which these three con- 
ected appeals arise are brietly as fullows:— 
The property, in all tuese Lures suits 
elonged to we late Mohammad Ishaq 
nan, Laluqdar of Kasmandı Khurd in Lhe 
ucknow District. tasmand: Khurd is a 
ist LIL Estare. On May 29, 1916, Moham- 
ad ishug Ahan died leaving a number 
heirs, amongst whom were nis two sons 
asi Anmad and Wasi Haidar by his rst 


wife, and Mohammad Yusuf Khan, Moham- 
mad Yunus Khan and Habib Ali Khan 
by his second wife. Mohammad Ishag Khan 
lieft a will by which he deprived his eldest 
son, Wasi Ahmad, by his urst wife of the 
‘Taluqa, and gave tne estate to Khan 
Bahauur Mohammad Yusuf Khan, defen- 
dant No.2, who was the eldest son by 
his second wife, and wio is now the 
present Taluqdar of the Kasmandi Khurd 
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Estate. On thedeath of Mohammad Ishaq 
Khan, disputes aroze between Wasi Ahmad 
and Khan Bahadur Mohammad Yusuf 
Klan, and these were settled by a registered 
deed of family settlement dated February 
8, 1919. Under this family settlement 
Khan Bahadur’ Mohammad Yusuf Khan, 
defendant No. 2, was allowed to retain the 
Taluqa of Kasmandi Khurd, which had 
been bequeathed to him under his father’s 
will, and Wasi Ahmad Khan got a guzara, 
cr maintenance allowance, of Rs. 150 a 
month, and his mother got a monthly 
allowance of Rs. 50 and both these main- 
tenance allowances were’made a charge on 
the Kasmandi Khurd Estate. On April 13, 
1919, Nazir Khanam, the mother of Wasi 
Ahmad and the first wife of Mohammad 
Ishaq Khan, died, and a fresh’ settlement, 
which was embcdied in a decree, dated 
September 8, 1919, was arrived at amongst 
her heirs by which Wasi Ahmad was held 
entitled to 3-10tks of his mother’s monthly 
allowance of Rs. 50. Wasi Ahmad thus 
became entitled to Rs. 1§0 a month, his 
own maintenance allowance, plus Rs. 15 
a month on account cf his share 
in his mother’s monthly allowance. 
Wasi Ahmad got this monthly allowance 
of Rs. 165 upto June 1932, and then on 
June 20, 1932, village Thari was sold to 
the Court of Wards in charge ofthe Bal- 
rampur Estate, defendant No. 1, and the 
Court cf Wards refused to pay this allowance 
of Rs. 165 a month to Wasi Ahmad 
alleging that it had no notice of` this 
maintenance allowance being a charge on 
village Thari, when it had purchased that 
village. Thereupon Wasi Ahmad sent a 
registered notice on October 24, 1932, 
under s. 80 of the Code of Civil Procedure 
and under s. 54.of the U. P. Court of 
Wards Act to the Special: Manager in 
charge of the Balrampur Estate, and on 
March 29, 1933, he filed his suit No. 58 
of 1933, out of which Second Appeal No. 320 
of 1935 arises, against the Court of Wards, 
Balrampur Estate, and against Khan 
Bahadur Mohammad Yusuf Khan, Talug- 
dar of Kasmandi Khurd for the recovery 
of arrears of his maintenance allowance 
at the rate of Rs. 165 a month from July 
1932 to December 1932. 

On February 10, 1933, Mohammad Yunus 
Khan filed his suit No. 146-26 of 1933 
against the Court of Wards, Balrampur 
Estate, defendant No. 1, and Mohammad 
Yusuf Khan, defendant No. 2, for the re- 
covery of his maintenance allowance and 
bis“ brother Habib Ahmad Khan also 
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filed on the same date his suit No. 150-27 
of 1933 against the same two defendants. 
These two suits Ncs. 149-26 and 150-27 
of 1933 were consolidated by the Munsif 
of Lucknow, and were decided by one 
judgment dated August 25, 1933. These two 
suits are based on the will, dated Novem- 
ber 15, 1912, of the late Taluqdar of 
Kasmandi Khurd, Mohammad Ishaq Khan. 
In this will of Mohammad Ishaq Khan, 
each of the two plaintiffs, Mohammad Yunus 
Khan and Habib Ahmad Khan, was given 
a Maintenance allowance of Ks. 200 a 
month: Mohammad Yunus Khan claimed a 
sum of Rs. 1,000 as arrears of mainten- 
ance allowance for the period beginning 
from July 1932 and ending with November 
1932. Habib Ahmad Khan in his suit also 
claimed the same amount for the same 
period. Each ofthe brothers also claimed 
Rs. 43 by way of interest on the amount 
of maintenance allowance due to him at 
the rate of 12 per cent. per annum. 


Defendant No. 1, who is the Specia 
Manager in charge of the Balrampur 
Estate, pleaded that when village Thar 
belenging tothe Kasmandi Khurd Estat 
was purchased by the Court of Wards ix 
charge of the Balrampur Estate, it was 
purchased in gocd faith and for valuable 
censideration without notice of the charge: 
in favour of the plaintiffs of these three 
suits, and therefore these maintenanc 
allowances cannot be legally enforced a: 
charges against village Thari. Defendan’ 
No. 2 admitted that the maintenance 
allowances claimed by the plaintiffs wer 
a charge upon the entire Kasmandi Khurc 
Estate, and denied his personal liabilit 
to pay the maintenance allowances. Th 
learned Munsif framed the following issue 
m suits Nos. 149-26 and 150-27 of 1933:— 


“1, Did Mohammad Ishaq Khan execut 
a will in favour of the plaintiff and i 
he his son as alleged by him ? 

2. Had defendant No. 1 no notice o 
the charge in favour of the plaintiff a 
alleged in the written statement, if so, it 
effect ? 

3. Is the property in possession of de 
fendant No. 1 not Hable as alleged i 
para. 14 of the written statement of defenc 
ant No. 1? 

4, Is the plaintif not entitled to clair 
any interest as alleged by the defendants 

5. Is the property mentioned in List 
A, Band C of the written statement file 
by defendant No. 2 not liable as allege 
by defendant No. z? 


e 
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6. Is the pl:intiff entitled to a personal 
desree against the defendants ? 

- To what relief and against which 
of the defendants is the plaintiff entitled 2” 
_ The learned Munsif answered Issue No. 1 
in the affirmative. His finding on the 
2nd Issue is that the maintenance allowance 
due to each of the plaintiffs of the two suits 
could not be enforced as a charge against 
village Thari in the possession of defendant 
No. 1. His finding on Issue No.3 would 
have been against defendant No. 1 if his 
finding on Issue No. 2 had been in plaintiffs’ 
favour. His finding on Issue No. 4 
isin favour of the plaintiffs, and he holds 
that the plaintiff of each suit is entitled to 

-claim interest. 

Hie finding on Issue No. 5 isin favour of 
defendant No. 2and he holds that these 
properties are proved to be the self-acquir- 
ed properties of defendant No. 2, and the 
maintenance allowance claimed by the 
plaintiffe of each suit could not be enforced 
as a charge against these properties. His 
finding on Issue No. 6 is against the plain- 
tiffs, and he holds that neither defendant 
could be held personally liable for the 
arrears of maintenance allowance. His 
fiading on the 7th Issue is that the plaintiff 
of each suit is entitled toa decree for the 
amount claimed by him against defendant 
No. 2 only asa charge on the property in 
the possession of defendant No. 2 with the 
exception of the properties mentioned in 
Lists A and B of the written statement of 
defendant No.2. He accordingly decreed 
the plaintiffs’ suits against 
No. 2 in terms of his finding and dismiss- 
ed them against defendant No. 1. 

In Suit No. 58 of 1933, the following 
issues were framed by the trial Court:— 

“1, Is the deed Ex. l,a deed of family 
arrangement as alleged by the plaintiff ? 

2. Is the defendant No. 1 a transferee 
without notice as alleged in paras. 16 and 17 
of the written statement ? 

3. Is the property in possession of de- 
fendant No, 2 liable to be sold as alleged 
in para. 19 of the written statement of de- 
fendant No. 1? 

4. Are the defendants not liable to pay 
any interest? 

9. To what relief, if any, and against 
which of the defendants is the plaintiff 
entitled ?" 

The learned Munsif decided the first 
Issue in favour of the plaintiff, and held 
that the deed (Ex. 1)is a deed of family 
settlement. His finding on the 2nd Issue 
was in favour of defendant No. 1, and he 
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held that defendant No.:] was a transfereé 
without notice of the alleged charge in 
respect of the maintenance allowance due 
to the plaintiff. -He gave no finding on 
Issue No. 3. His finding on Issue No. 4 was 
in favour of the plaintiffand against the 
defendants. He accordingly decreed the 
plaintiff's suit against defendant No. 2 
alone and dismissed it against defendant 
No. J. 

The plaintiffs of each of these three 
suits appealed. The appeals of the plaintiffs 
of Suits ‘Nos. 149-26 and 150-27 of 1933 
were decided by Mr. Partap Shankar, Sub- 
ordinate ‘Judge of Mohanlalganj, on 
February 5, 1934, and were dismissed. The 
Appeal of Wasi Ahmad, who was the 
plaintiff in Suit No. 58 of 1933, was decided 
on June I, 1935, by Mr. Girja Shankar 
Misra, Additional Subordinate Judge of 
Lucknow, and was- also dismissed with 
costs. The plaintifis of these three suits 
have therefore come up in second appeal 
to this Court, ` 

The sole point of law argued on behalf 
of the plaintiffs-appellants in.thess three 
appeals js whether the defendant No. 1, 
that is to say, the Special Manager of the 
Ccurt of Wards in charge of the Balram- 
pur Estate, had or had not constructive 
notice of the charges in favour of the 
plaintiffs in respect of their maintenance 
allowances when village Thari was purchas- 
ed by the Court of Wards in charge of the 
Balrampur Estate from the Court of Wards 
in charge of the Kasmandi Khurd Estate. 

The learned Counsel on behaif of the 
Court of Wards in charge of the Balrimpur 
Estate has strenuously argued that these 
three appeals are conciuded by the con- 
current findings of the lower Courts that 
defendant No. 1, the Court of Wards in 
charge of the Balrampur Estate, had no 
notice, actual or constructive, of the exist- 
ence of the guzaras, or maintenance 
allowances in suit, and of their being a 
charge on village Thari at the time when 
that village was purchased by it from the 


.Court of Wards in charge of the Kasmandi 


Khurd Estate. 

In my opinion there is no force in this 
contention, and I am not prepared to up- 
hold this preliminary objection. Ths plain- 
tiffs, in all these three suits, have relied upon 
a number of circumstances from which 
they assert that an inference can be 
legitimately drawn that the Court of Wards 
in charge of the Balrampur Estate had 
constructive notice of the existence of the 
guzaras ot maintenance allowances iu 
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suit, and of their being a charge on the 
entire Kasmandi Khurd Estate, including 
village Thari, which is now owned and 
possessed by defendant No. 1. The lower 
Couris have held that the circumstances 
relied upon by-the plaintiffs to prove that 
defendant No. 1, the Court of Wards in 
charge of the Balrampur Estate, had con- 
structive notice of the existence of these 
maintenance allowances in suit, and of their 
being a charge on village Thari, do not 
justify such an inference, and they have, 
therefore, come to the conclusion that de- 
fendant No. 1 had neither actual ‘nor 
constructive notice of these maintenance 
allowances in suit being a charge on village 
Thari. 

These findings are, therefore, not pure 
findings of fact. Lord Buckmaster, in 
delivering the judgment of their J.ord- 
ships of the Judicic] Committee in Nafar 
Chandra v. Shukur and others, L. R. 45 
I. A., p. 183 at p. 187 (1), made the follow- 
ing weighty and memorable pronounce- 
ment:— 

“Questions of law and of fact are sometimes 
difficult to disentangle. The proper legal effect of a 
proved fact is essentially a question of law; so also 
is the question of admissibility of evidence, and 
the question of whether any evidence has been 
offered on one side or the other; bat the question 
whether the fact has been proved, when evidence 
for and against has been properly admitted, is 
necessarily a pure question of fact,” 


It is clear, therefore, that the question 
as to whether the lower Courts drew the 
correct inference or not from ihe circum- 
stantial evidence on this point relied upon 
by the plaintiffs isa pure question of Jaw; 
and so it is open to the plaintiffs to come 
up in second appeal and to challenge that 
finding. I, therefore, overrule the prelimin- 
ary objection and hold that these appeals 
are not concluded by any finding of fact, 
but that it is open to the plaintiffs appel- 
lants to challenge the finding of the lower 
Courts that defendant Ne. 
siructive notice of the guzaras, or main- 
tenance allowances in suit being a charge 
on Village Thari. 

It is common ground that the Court of 
Wards in charge of the Balrampur Estate 
had no actual notice of the existence of these 
guzaras, or maintenance allowances in suit 
being a charge on village Thari. It is 
however, strenuously argued on behalf of 
the plaintitfs-appellants that the Court of 
Wards in charge of the Balrampur Estate, 
i.e. defendant No. 1, had constructive 
notice of the existence of these guzaras, or, 


(1) 45 I A 183 at p. 187; 51 Ind. Oas. 760: 
C 189; 23 O W N 345; 9 L W 552 (P Ô). A A) 
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maintenance allowances, and of their being 
a charge on village Thari, It is admitted be 
fore us by the learned Counsel on behalf o 
the Court of Wardsin charge of tle Balram 
pur Estate (and there is abundant evidence 
to that effect on the record) that defen 
dant No. 1 made no independent inquiries 
into the title of the proprietor of the 
Kasmandt Khurd Estate, which was nnde 
the superintendence of the Court of Ward: 
at the time when he proposed to purchas. 
village Thari belonging to the Kasmand 
Khurd Estate. Had the Special Manage 
in charge of the Balrampur Estate unde: 
the snperintendence of the Court of Ward: 
asked the Assistant Manager in charge o 
the Kasmandi Khurd Estate to satisfy him 
as to the title of the proprietor of thi 
Kasmandi Khurd Estate, Khan Bahadu 
Mohammed Yusuf Khan, defendant No. 2' 
he would bave learnt that Khan Bahadu' 
Mohammad Yusuf Khan got the Kasmand 
Khurd Estate under the will of his fathe 
Mohammad Ishaq Khan, and that this wih 
of Mohammad Ishaq Kban, dated Noven» 
ber 15, 1912, deprived his eldest son, Was 
Ahmad, plaintiff-appellant in Second Civi 
Appeal No. 320 of 1935, of his inheritance 
and gave each of the ycunger brothers o 
Khan Bahadur Moharmad Yusuf Khar 
viz., Mohammad Yunus; Khan and Habi 
Ahmad Khan, plaintiffs appellants in Secon 
Civil Appeals Nos. 168 and 175 of 1934, 

monthly allowance of Rs. 2C0 each, whic 
was to be a charge on the Kasmand 
Khurd siate bequeathed to defendar 
No. 2 Khan Bahadur Mohammad Yusu 
Khan. Now there is no explanation fort] 
coming as to why the Special Manage 
in charge of the Balrampur Estate did n 
examine this title deed of the propriet: 
of the Kasmandi Khurd Estate when tk 
proposal was first mooted that the Balran 
pur [state should purchase village Thar 
All that has been urged on behalf of de 
fendant No. 1 by his learned Counsel is ths 
the Court of Wards in charge of the Balram 
pur Estate had no reason to mistrust tl 
assurance given by the Deputy Commi 

sioner of Lucknow that village Thari w: 
owned by Khan Bahadur Mohammad Yusi 
Khan, defendant No. 2 and tbat it wə 
free from all encumbrances in the natu: 
c£ maintenance allowances. Unfortunate 

for defendant No. 1, the Deputy Commi 

sioner of Lucknow who gave that assuran: 
to the intending purchaser did not satis 

himself Ly examining the title deed und. 
which Khan Bahadur Mohammad Yus» 
Khan got the Kasmandi Khurd Estate : 
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to the terms and the conditions subject to 
which the Estate had been bequeathed to 
defendant No. 2, and although it was with- 
in the knowledge of the Deputy Ccmmis- 
sioner of Lucknow and of the Assistant 
Manager, Mr. Nagu, that there were 
several guzaradars, or maintenance holders, 
whose monthly allowances were being 
actually paid by them on behalf of the 
Kasmandi Khurd Estate under the super- 
intendence of the Court of Wards, it did 
not occur to either of them to make any 
independent inquiries from any of these 
maintenance holders as to whether theif 
guzaras or allowances were a charge on 
the Kasmandi Khurd Estate. Had they 
done so, they would have at once come 
to know that the maintenance allowances 
claimed by the plaintiffs were a charge 
on the entire Kasmandi Khurd Estate, of 
which village Thari was a part. Both Mr. 
Monro, as D. W. No. 12,and Mr. Nagu, 
as D. W. No: 15,in Mohammad Yunus’s 
case and as D. W. No.4 in Wasi Ahmad’s 
case, frankly admit that they had know- 
ledge of the existence of a number of 
maintenance holders whose monthly al- 
lowances were paid out of the income 
and prefils of the Kasmandi Khurd 
Estate, but they depose that they had 


no knowledge that these . guzaras 
or allowances were a charge on 
the Estate. These guzaradars or mainten- 


ance-holders were entered in a list pre- 
pared by Khan Bahadur Mohammad Yusuf 
Khan, defendant No. 2. That list has, during 
the course of arguments, been filed in this 
Court, and is marked Ex. X. It contains 
the names of all three plaintiffs-appellants 
besides those of many cthers. The, existence 
of the plaintiffs-appellants as mairtenance- 
holders of the Kasmandi Khurd Estate was, 
therefore, within the knowledge of Mr. 
Nagu and of Mr. Monro, who negotiated the 
sale of village Tharion behalf of the Kas- 
mandi Khurd Eztate, which was then under 
the superintendence of the Court of Wards. 

There are on the record of these three 
suits anumber of letters and notices from 
various maintenance-holders addressed to 
the Deputy Commissioner of Lucknow, as 
ex officio Manager of the Kasmandi Khurd 
Estate under the superintendence of the 
Court of Wards, complaining about the 
mon-payment of their maintenance allow- 
auces, and threatening to file suits for the 
recovery of the same. Among these notices 
s a notice Ex. 19, dated July 20, 1919, filed 
nMohammad Yunus's case, in which Voham- 
mad Yunus threatens the Deputy Commis- 
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sioner of Lucknow with the filing of a civil 
suit for the recovery of his arrears of main- 
tenance allowance, if it is not paid soon. 
In this notice Mohammad Yunus clearly in- 
forms the Deputy Commissicner of Luck- 
now that he claims the maintenance allow- 
ance under thewill of his father, the late 
Taluqdar of Kasmandi Khurd Estate. 
This certainly ought to have put the Deputy. 
Commissioner of Lucknow on the right 
track. This notice (Ex. 19) was received 
by the Deputy Commissioner of Lucknow, 
and the guzara claimed therein was paid 
to Mohammad Yunus by the Court of Wards 
in charge of the Kasmandi Khurd Estate. 
This notice Ex. 19 is dated July 20, 1929, 
and the sale of village Thari (Ex. A-1) to 
the Court of Wards in charge nf the Balram- 
pur Estate’ took place on June 20, 1932. 
The Deputy Commissioner of- Lucknow 
and the Assistant Manager, Mr. Nagu, 
must, therefore, be deeméd to have had 
actual notice of the guzara allowances 
claimed by Mohammad Yunus and by his 
brother Habib Ahmad being a charge on 
the Kasmandi Khurd Estate It has, how- 
ever, been strenuously contended on behalf 
of the defendant No. 1 by his learned 
Counsel that neither the Deputy Commis- 
sioner of Lucknow nor Mr. Nagu, who was 
in charge of the villages within the District 
of Lucknow owned by the Balrampur 
Estate, was acting on behalf of the Bal- 
rampur Courtof Wards in respect of the 
- Sale transaction of village Thari, and neither 
was authorised to actasan agent of the 
Balrampur Estate and so the knowledge of 
Mr. Nagu or of Mr. Monro as tothe guzaras 
or maintenance allowances, being a charge 
on the Kasmandi Khurd Estate cannot be 
impated to their alleged principal, the 
Balrampur Court of Wards. If this conten- 
tion he accepted, and if it be held that 
the Deputy Commissioner of Lucknow and 
Mr. Nagu were not acting on behalf also 
of the Court of Wards in charge of the 
Balrampur Estate, and ifthe vendor and 
the purchaserin respect of the sale trans- 
‘ action of village Thari were at arm's length, 
then it was the duty of the Special Manager 
in caarge of the Balrampur Estate under 
the superintendence of the Court of Wards 
to loak closely into the title deed of his 
vendor, viz., the proprietor of the Kasmandi 
Khurd Estale, and, remembering the princi- 
ple embodied in the legal maxim, ‘caveat 
emptor he ought to have satisfied himself 
personally by an independent inquiry from 
the imaintenance-holders, whose mainten- 
ance allowances were being regularly paid 
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by the Court of Wards in charge of the 
Kasmandi Khurd Estate, that none of these 
allowances was a charge on village Thari, 
which was sought to be sold to the Balram- 
pur Estate. 

It is, however, admitted on behalf of de- 
fendant No.1 thatno such independent in- 
quiry was made by, or on behalf of the 
Special Manager of the Court of Wards in 
charge of the Balrampur Estate. What 
then is the legal position of defendant No. 1 
on these admitted facts ? 

In Churaman v. Balli, I.L. R.9 All, 
591 (2), a Full Bench of the Allahabad 
High Court, consisting of Sir John Edge, 
C. J., Mr. Justice Brodhurst and Mr. Justice 
Mahmood, laid down the law on the subject 
- in the following terms :— 

“Assuming that Balli had in fact ‘no notice of the 
terms of the sale deed, does that fact afford a de- 
fence to this claim ? Weare of opinion, that it does 
not, If Balli had searched the register, he would 
have ascertained the terms of the sale deed in which 
case he would have had actualnotice. Any prudent 
intending mortgagee who did not designedly abstain 
from inquiring for the purpose of avoiding notice, 
or who was not honestly, as far as he was concern- 
ed, misled by fraudulent statement of the mort- 
gagor, would search the register to ascertain the title 
to the property and the charges, if any, upon it. It 
is not shown that Balli made any inquiry......” 

“If Balli in fact did not search the regis- 
ter, he must wilfully have abstained from making the 
search; or he was guilty of gross negligence in not 
making it ; and in either case he cannot be treated as 
a bona fide mortgagee without notice.” 


Applying the principle laid down in this 
ruling, and following its ratio deedendi, 
Icannot hold that the Special Manager 
in charge of the Balrampur Estate under 
the management of the Court of Wards 
was a bona fide purchaser of village Thari 
without notice of the fact that the guzara 
allowances payable to the plaintiffs-appel- 
lants of these three appeals were a charge 
on village Thari. It is admitted that the 
statements made by.the Deputy Commis- 
sioner of Lucknow and by Mr. Nagu that 
there were no charges on village Thari 
were not fraudulent, though they were in 
fact wrong statements due to a lack of pro- 
per inquiry on their part ; and since neither 
ofthese gentlemen was acting as an agent 
of the Balrampur Estate in the matter of 
the sale of village Thari, according to the 
contention of the learned Counsel for the 
defendant No. 1, and the purchaser and the 
the vendor in this sale transaction stood at 
arm’s length it was all the more incum- 
bent upon the Balrampur Court of Wards to 
satisfy itself a: to the title deed of Khan 
Bahadur Mohammad Yusuf Khan, defend- 


(2)9 A591; A W N 1887, 121, 
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ant No. 2, who was not the eldest son of th» 
late Taluqdar of Kasmandi Khurd Estate 
and to find out for itself if the maintenance 
allowances paid by the Kasmandi Khurt 
Estate to various guzaradars were or wers 
not a charge on the Kasmandi Khurd Estat» 
and in particular on village Thari whicl 
was sought to be sold free of all encum 
brances. | 

The Balrampur Court of Wards hac 
knowledge of the fact that the mainten- 
ance allowances paid to the four sisters 0: 


the late Taluqdar of Kasmandi Khurd 


M. Mohammad Ishaq Khan, were a charge 
on village Thari and steps were taken by 
the Court of Wards in charge of Kasmand: 
Khurd Estate, at the instance of the Court 
of Wards in charge of Balrampur Estate 
to free village Thari from the burden oł 
these maintenance charges. It was held ir 
Jones v. Williams, (1857) 24 Beav. 47 (3 
that if the purchaser is informed that there 
are charges on the property he intends t 
purchase, he will be affected with notic 
of all other charges which he could have 
ascertained on inquiry. The very fac 
that there were these maintenance allow 
ances payable to the four sisters of the late 
Talugdar of Kasmandi Khurd, which wer 
acharge on village Thari, ought to have 
put the Special Manager in charge of the 
Balrampur Estate oa his guard. He shoul 
have made inquiries as to the validity of the 
title of the present holder of the Kasmand 
Khurd Estate. He should also have made 
inquiries as to Low ihe maintenance al 
lowances paid to the sistersof the late 
Taluqdar of Kasmandi Khurd came to b» 
charge on village Thari and should als 
have endeavoured to find out if the maim 
tenance allowances paid to other member 
ofthe Taluqdar's family (such as the ow 
brothers of the present Taluqdar and th 
eldest son of the late Taluqdar), were o 
were nota charge on village Thari. 

Tt has heen held in Ram Coomar v.M 
Queen (1873) 11 Beng. 46; 54 1. A. Sur 
Vol. 40; 45 (4) that generally speaking, com 
structive notice will not be inferred um 
less fome specific circumstances can b 
shown as a starting point of an inquir 
which, if prosecuted, would have led to tk 
discovery of the fact. Inthe present cas 
not only-had the Deputy Commissioner c 
Lucknow and Mr. Nagu, the Assistant Mans 
ger of the Kasmandi Khurd Estate, amp} 


(3) (1857) 24 Beav. 47; 3Jur.(xs) 1066,5 W 
775; 116R R 25. 

(4) (1873) 11 B L R46; 18 W R 166; I A Sup. Vo 
40 at p. 45. 
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data in their possession asa starting point 
for an inquiry, which, if prosecuted, would 
have led tothe discovery of the fact that 
the maintenance allowances in suit in 
these three appeals were a charge on Village 
Thari, but even the Balrampur Court of 
Wards had specific knowledge of the fact 
that there were certain maintenance 
holders whose allowances were a charge on 
village Thari, and with this concrete fact 
-as a starting point of an inquiry, the 
Special Managerin charge of the Balram- 
pur Estate could have prosecuted his rs- 
searches to the end until the true facts 
stood revealed before him. 

It has been argued on behalf of de- 
fendant No. 1 by his learned Counsel that 
the Balrampur Court of Wards did not 
think it necessary to make any inquiries 
into the title of Khan Bahadur Mohammad 
Yusuf Khan as the latter had been for 
several years in possession of the Kasmandi 
Khurd Estate and the estate had been 
taken over under the management of the 
Court of Wards, and no brother or step- 
brother of defendant No. 2 had come 
forward to dispute his title. In my opinion 
there is no force in this contention. In 
Ram Charan Das v. Joy Ram Majhi, 17 
O. W. N. p.10 at p. 15 (5) which is a Bench 
decision of the Calcutta High Court, there 
occurs the following passage:— 

“The purchaser is bound to make enquiry into 
the title and if he does not take reasonable care to 
do so, he takes the chance of his claim” being 
defeated by the real owner. Zungabat Bhawtni v 
Bhawani Appaji, 9 Bom. L. R. 388 (1907) (6), Partab 
Chand v. Satyida Bibi, I. L. R. 23 All. 442 (190) 
(2), Manji v. Hoorbai I. L. R. 35 Bom. 342 (1910) (8) 
Vyankappacharya v. Yamnasani Radhasami, I. L. R. 
35 Bom. 269 (1911) (9), Pateshri Partab Narain Singh 
v. Nageshar Pershad Pande, 8 All. L..J. 358 (1911) 
(10}.... ee It is not necessary here to discuss at 
length the limits within which enquiry is obligatury 
to avoid the effect of notice, but it is worthy of 
note that Mr. Justice North in In re Core and 
Neve's Contract (1891) 2 Ch. 109, 118 (11), indicated 
that a purchaser of freehold lands in England 
should require a forty years’ title, that is title 
deduced for 40 years and for so much longer as it 
is necessary to go back in order to arrive at a 
point at which the title can properly commence. 
See also Oliver v. Hinton, (1899) 2 Oh. 264 (12).” 


Æ In the present case it would have sufficed 


if the defendant No. 1 had examined the - 


will of the late Taluqdar of Kasmandi 
(5) 1706 W N 10 at p.15; 16 Ind. Cas, 825. 
(6) 9 Bom. L R 3e8, 
7) 23 A442: A W N 1901, 137. 
8) 35 B 342; 8 Ind. Cas, 752;12 Bom. L R 1044. 
(9) 35 B 269; 10 Ind, Cas, 817; 13 Bom. L R 256 
(10) 8 A L J 358; 10 Ind. Cas 961. 
is” (1891) 2 Oh. 109 at p 118; 61 L T 733; 39W R 
2 


4 
(12) (1899) 2 Ch. 264; 68 LJ Ch. 583; 48 WR 3; 
81` L T 212; 15T L R 450, a 


„controls unecnscionable 
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Khurd, dated November 15, 1912, which 
would have given him all the information 
concerning the title of the present Taluqdar 
of the Kasmandi Khurd Estate whose 
village Thari he was purchasing, and 
this will would also have furnished him 
with aciual notice of the maintenance al~ 
lowance in suit of the two brothers of de- 
fendant No.2 being a charge on village 


. Thari. 


With reference to the duty of a purchaser 
to investigate title, Lord Selborne in 
Agra Bank v Barry, (1874) L. R. 7 H. L. p. 
135, 157 (13), made the following weighty 
pronouncement:— 

“But this, if it can properly be called a duty, it 
is not a duty owing to the possible holder of a 
latent title or security. It is merely the course 
which aman dealing bona fide in the proper and 
usual manner for his own interest ought, by himself 
or his solicitor, to follow with a view to his own 
title and his own security. If he does not follow 
that course, the omission of it may be a thing re- 
quiring to be accounted for or explained, It may 
be evidence, if not -explained, of a design inconsist- 
ent with bona fide dealing to avoid knowledge of 
the true state of the title.” 


The Calcutta High Court, following this 
case, has consirued th: words “wilfil absten- 
tion from an inquiry or search” occurring 
in the definition of “notice” given in section 
3 ofthe Transfer of Property Act to mean 
such an abstention as would show want of 
good faith. See Joshua v. The Ailiance 
Bank (1895), 22 Cal. 185, 203 (14). 

The principle that means of know- 
ledge is tantamount to knowledge has 
been applied to a Bauker's pass-book 
so as to fix a customer with know- 
ledge and ratification of entries therein 
[See Balkrishna v. Bhawanipur Banking 
Corporation, 59 Cal. 662. (15)]. And so, ifa 
purchaser omits to inspect title-deeds, he 
may be affected with constructive notice of 
all facts which he would .have discovered, 
had hechosen tomake a proper investiga- 
tion of title. Similarly, it has been held 
that omission by a purchaser to inspect 


_ entries in the Record of Rights willamount 


to “wilful abstention from enquiry” within 
the meaning of s 3 of the Transfer 
of Property Act. [See Hart Lal v. Mul- 
Chand 52 Bom. 8383 (16)]. ; 

The equitable doctrine of notice which 
transactions is 
recognised in various sections of the 
Transfer of Property Act (See ss. 39 and 40 

(18) (1874) 7 H L 135 at p. 157. 

(14) (1895) 22 © 185 at p. 203. 

_ (15) 59 C 662; 138 Ind. Cas. 653; A IR 1932 Cal 
521; Ind. Rul. (1932) Oal. 479 (2). 

(16) 52 B.883; 113 Ind. Cas, 87; 30 Bom, L R 1149; A- 

I R 1928 Bom. 427, 
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of Act IV of 1882). Analysing the amended 
s. 3 of the Transfer of Property Act, I find 
that constructive notice or the legal pre- 
sumption of knowledge of a certain fact arises 
from the following: are 

(1) Wilful abstention from an inquiry or 
search, 

(2) Gross negligence , 

(3) Registration (Exp. I), 

(4) Actual possession ‘Exp. ID, 

(5) Notice to an agent (Exp. JIT). 

I have already discussed above the ques- 
tion of the wilful abstention from an inquiry 
or search on the part of defendant No. 1, the 
purchaser of village Thari. 

As regards “gross negligence” Lord 
Lindley in Oliver v. Hinton, (1899), 2 Ch. 
264, 274 (12) laid down the principle that 

“to deprive a purchaser for value without notice cf 
a prior encumbrance, of the protectfon of the legal 
estate itis not in my opinion essential that he should 
have been guilty of fraud; it is suficient that he has 
been guilty of such gross mne,ligence as would 
render it unjust to deprive tle prior incumbrancer of 
his priority.” 

This case was followed by the Calcutta 
High Court io Lloyds Bank, Limited v. P. I. 
Guzdar & Co., 56 Cal, 863 (1929) (17). 

Cases of “gross negligence’ which would 
estep a man from denying that he had 
notice of a particular fact generally fall 
also under the first head of “wilful absten- 
tion from an inquiry or search”, or under the 
third head of “notice by registration”. Thus 
` if a purchaser is informed that the deeds of 
title are inthe possession of a bank for 
safe custody and omits to make further 
inquiry from the bank, that is “gross negli- 
gence” which will affect him with notice, if 
the deeds prove to be pledged with the bank 
[See Imperial Bank of India v. U. Rai 
Gyaw Thu, (1929), 50 T. A., 233 (19). 

The Privy Council have also held that 
omission to search the register kept under 
the Registration Act may amount to “gross 
negligence” so as to attract the consequences 
which result from notice [See Tilakdhari 
Lal we Khedan, 47 1. A., 239, I. L. R. 48 Cal. 
p. 1 (19) ]. The Privy Council in Tilakdhari 
Lal's case (19) reviewed all the Indian deci- 
sions and approved of the decision of Sir 

(17) 56 © +68; 121 Ind. Cas, 625; A IR 1930 Cal. 22; 
Ind. Rul (1930) Cal. 129. f 

419) 76 Ind. Cas. 910; 50 I A 283; (1923) MW N 
R09- A I R1923 PC 211; 45M LJ 505; 21 AL J 
781. 23 Bom. L R1279; 90 GAL R 937: 33M L 
T 395:1 R637; 2 Bur. LJ 234 23 C WN 470; 39 
O LJ 186; 51 C 86(P 0) 

(19) 47 I A 239; 57 Ind. Cas. 465; 480 1-39 MT 
J 913 0920 MW N 591; 2 U PLR (PO139; 22 
Bom. LR 1319: 18A LJ 1074; 250 WN 49; 23 M 
L T 21: 82 CLJ 479, 13LW 161; 2P LT 101 
P O. 
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Lawrence Jenkins in Manindra Chandra 
Nandy v. Tirluki Nath (1899), 2. C. W. N. 
750 (201, and therr Lordships further pointed 
ont that the Indian Legislature had up till 
then cmitted to enact the principle that 
registration of a document was constructive 
notice. This omission has now been supplie- 
ed by the new definition of notice given in 
s. 3 of the Transfer of Property Act by the 
amending Act of 1929. The effect of the 
definite rule now enacted is to oblige all 
purchasers to exercise diligence in examin- 
ing titles recorded in the registers of the 
Registration Department, and it avoids the 
uncertainty and risk of perjury involved in 
taking parole evidence as to whether the 
omission to search the registers should in 
any particular case be or be not attributed 
to gross negligence. It also fulfils the 
chiefobject of registration, which is to 
provide arecord on which every person 
dealing with property can rely for a full 
and complete account of all transactions by 
wuich his title may be affected. 

This question of constructive notice by 
the mere fact of a document of title being 
registered is only of importance in Wasi 
Ahmad's case, in which the claim for 
the maintenance allowanceis based on a 
registered deed of family settlement. This 
was the principal contention urged by Mr. 
Haider Husain, the learned Counsel for the 
plaintiff-appellant in Second Civil Appeal 
No. 320 of 1935. It was argued on behalf 
cf the plaintiff-appellant Wasi Ahmad that 
as the deed of family settlement which 
granted a maintenance allowance to Wasi 
Ahmad was in fact reduced to writing, and 
as this maintenance allowance in favour of 
Wasi Ahmad created a charge on the entire 
Kasmandi‘Khurd Estate, including village 
Thari, therefore this deed of family settle- 
ment was compulsorily registrable under 
s. 17 (1) (b) of the Indian Registration Act; 
and under Explanation I to s. 3 of the 
Transfer of Property Act, where a transac- 
tion like this deed of family settlement in 
qucstion, relating to immovable property, 
is required by law to be, and has been 
effected by a registered instrument, then any 
person like the defendant No. 1 who 
ac ures such property or any Part thereof 
shall be deemed to have notice of such 
instrument as from the date of its registra- 
tion. 

The learned Counsel for the defendant No. 1 
has argued thatas a family settlement may 
be arrived at by oralagreement, and need not 
be reduced to writing, defendaut No. 1 

(20) 2 C W N 750. 
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cannot be deemed to have notice of the 
registered deed of family settlement which 
created a charge on the entire Kasmandi 
Khurd Estate in respect of the mainten- 
ance allowance granted to Wasi Ahmad and 
his mother. On the other hand, the earned 
Counsel for ihe plaintiff-appellant argued 
thal, as this particular deed of family 
settlement created a charge on the Kas- 
mandi Khurd Estate, it was required by law 
to be registered and in support of his 
contention, he cited a Bench ruling of this 
Court reported in Kesho Prasad v. The Bank 
of Upper India in Liquidation 90. W.N., 
p. 1037 (213, to which the present Acting 
Chief Judge was a party. In this ruling 
it was held that a dcecument creating a 
charge was compulsorily registrable, and 
if not registered, was inoperative to create 
a charge. TLis decision followed a judg- 
ment of their Lordships of the Privy Coun- 
cil reported in Khoo Sain Ban v. Tan 
Guat Tean I. L. R. 7 Rang. 234 (22). The 
learned Counsel for the defendant No. 1 
invited our attention to a Single Judge 
ruling of the Oourt of the late Judicial 
Commissioner of Nagpur reported in Panna 
Lal v. Narayan Rao, 142 Ind. Cas. p. 376 
(23), in which it wes held that a document 
creating a charge need not be registered, 
and Lence the fact of its registration 
would not per se amount to constructive 
notice tothe purchaser of the property in 
respect of the charge created on the prop- 
erty sold. With all due respect to the 
learned Judge who decided this case, I 
prefer to follow the Bench ruling of our 
Court in Kesho Prasad v. The Bank of 
Upper India in Liquidation, 9 ©. W.N. 
p. 1927 (21) cited above, | which is 
based upon the Privy Couucil decision 
reported in Khoo Sain Ban v. Tan Guat 
Tean I. L. R. 7 Rang. 234 (22). 

The result therefore is that apart from 
‘wilful abstention from an inquiry or 
search’ and ‘gross negligence’ on the part 
of deiendant No. 1 resulting in construc- 
tive notice being imputed to the Court cf 
Wards in charge of the Balrampur Estate 
in respect of the maintenance allowances 


due to the plaintiffs of these three suits - 


being acharge on village ‘hari, registra- 
tion of the deed of family settlement in 


(21) 9 OW WN 1037. 141 Ind. Cas. 474; AIR 1933 
Oudh 76; Ind. Rul (1933) Oudh 55. 

(22, 7R 234; 117 Ind. Cas. 489; AIR 1929P O 
141; 33C W N 652; 31 Bom. L R 873; 30L W 18; 
50CL J 99; 57 ML J 529; (1929) M W N 619 
PC). 

(23) 142 Ind. Cas, 37€; 15 N L J 141; Ind, Rul,” 
(1933) Nag, 112. - 
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Wasi Ahmud's case would also under Ex- 
planation I to s. 3 of the Transfer of 
Property Act amount to constructive notice 
of the maintenance allowance due to Wasi 
Ahmad, the eldest son of the late Talugdar 
of Kasmandi Khurd, being a charge on 
village Thari. 

I will now proceed to examine the 
grounds which insuced the lower Appellate 
Courts to come to the conclusion that de- 
fendant No.1 was a bona fide purchaser 
for valuable consideration withont notice 
of the charge on village Thari in respect 
of the maintenance allowances in suit. 

In the first place, it is argued that ad- 
mittedly no single gvzaradar notified his 
claim to defendant No. 1. The obvious 
reply to this is that the guzaradars were not 
called upon to notify their claims, and in 
fact there is no evidence to show that any 
one of them even knew that village Thari 
was to be soldto defendant No. 1. 

In the second place, it is pointed out 
that the mortgage deed Hs. A-2 in favour 
of defendant No.1 did not mention that 
these maintenance allowances were a charge 
on the mortgaged . village Thari. The 
maintenance-holders were no parties to this 
mortgage deed, und go long as the mort- 
gsgor paid them their maintenance allow- 
ances from the income of the Kasmandi 
Khurd Estate, it was no concern of theirs 
whether tle morigagor in his morlgage 
deed showed these maintenance allowances 
as acharge on village Thari or not. So 
long as these charges legally existed on 
village Thari, they could not be wiped 
out by the mere omission of tke mortgagor 
to enter them in the mortgage Ex. A-2 
executed by him in favonr of defendant 
No. 1. It is true that defendant No, 2 
knew about the mortgage Ex. A-2 and 
also knew that these maintenance allowances 
were a Charge on village Thari, but he 
was not the person who executed the mort- 
gage deed Ex. A-2, nor was he the 
person who sold village Thari t8 defen- 
dant No. 1, and the conduct of defendant 
No. 2 throughout these transactions, which 
are the subject-matter of inquiry in these 
three suits cannot affect the legal position 
of defendant No.1, nor can it be allowed 
to prejudice the legal rights of these 
maintenauce-holders, who are themselves 


- absolutely innocent and who have prac- 


tised no fraud of any kind upon defen- 


. dant No. 1. 


The learned Subcrdinate Judges have 
not kept these factors clearly in their 
minds and have allowed themselves to be 
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greatly influenced by the conduct of de- 
fendant No. 2in his dealings with Mr. 
Nagu end the Deputy Commissioner of 
Lucknow. It is true that the letter of 
the Deputy Commissioner of Lucknow 
purporting to sell, village Thari free from 
all charges was within the knowledge of 
Khan Bahadur Mohammad Yusuf Khan, 
defendant No. 2, but that fact cannot 
alter the legal position of the vendor and 
the purchaser in respect of the sale of 
village Thari, nor can the conduct of 
defendant No. 2 be allowed to wipe out 
the charges which the innocent plaintiffs 
have against village Thari in respect of 
their maintenance allowances. 

In the third place, the learned Judge 
Mr. Pratap Shankar has argued that : 

“the appellants’ omission to notify the charges of 
maintenance and their further omission to mention 
either to Mr, Monro or to the Court of Wards that they 
were chazge-holders on the entire taluga, and that 
the notice of Yunus Khan for guzara without 
mentioning the right or title under which he was 
entitled to it, are the facts which show 
ie village Thari was sold without notice of the 
charge. 


In my opinion this reasoning is entirely 
errone.us. There was no legal duty cast 
upon the plaintifis-appellants to nolify at 
the time of sale of village Thari that their 
maintenance allowances were a chargeon 
the entire estate. In fact the Court of 
Wards in charge of the Kasmandi Khurd 
Estate had been paying these maintenance 
allowances all along, from the tims that this 
estate was taken under the management 
cf the Court of Wards right up to the 
date of the sale of village Thari, and 
about a week or so after the execution 
of the sale deed the Estate was released 
by the Court of Wards and handed over 
to the defendant No. 2 on July 1, 1932. 
Mr. Monro and Mr. Nagu both depose in 
their evidence that they knew that these 
maintenance allowances were paid to the 
plaintiffs-appellants by the Kasmandi 
Khurd, Estate, but they did not know that 
they constituted a charge on the estate, 
the affairs of which they were administer- 
ing when it was under the Court of Wards. 
They could have easily removed their 
lack of knowledge on this point if they 
had examined the will of the late Taluq- 
dar of Kasmandi Khurd, M. Mohammad 
Ishaq Khan; and their attention was in- 
vited to this will ofthe late Taluqdar by 
the plaintiff Mohammad Yunus Khan in 
his notice, Ex. 19, dated July 20, 1929, 
in which he clearly stated that be claimed 
the guzara or maintenance allowance, under 
his father’s will. 


For the reasons given above, I would 
reverse the findings of the two lower Cuurts 
on Issue No. 2, and would hold that 
defendant No. 1 had constructive notice 
of the charge of each ofthe plaintiffs in 
these three suits. I would, therefore, allow 
these three appeals, with costs against de- 
fendant No.1, and decree with costs the 
suit of each plaintif against both de- 
fendants. 

The only other point that remains for 
decision in these three appeals is the 
plea of “marshalling” under s. 56 of the 
Transfer of Property Act raised on behalf of 
defendant No. 1 by his learned Counsel. 
The finding on this point given by the 
lower Appellate Court is against defen- 
dant No. 1, butin my opinion this finding 
is wrong. 

The amended s. 56 of the Transfer of Props 
erty Act runs as follows :— 

“IE the owner of two or more properties mortgages 
them to one person and then sells one or more of the 
properties to another person, the buyer is, in the 
absence of a contract to the contrary, entitled to 
have the mortgage debt satisfied out of the prop- 
erty or properties not sold to him, so far as the 
same will extend, but notso as to prejudice the 
rights of the mortgagee or persons claiming under 
him or of any other person who has for considera- 
tion acquired en interest in any of the 
properties." 

As Sir Dinsha Mulla points out: 

“the scope of this sectiun hag been widened so 
that it now provides fo: cass where there are 
more thantwo properties, and the section uses the 
word ‘mortgages’ instead of the word ‘charge,’ ” 

This does not mean that this section 
dces not now apply to ckarges, as the 
learned Subordinate Judge seems to think. 
I am cleariy of opinion that the equities 
of this case demand that the Special 
Manager of the Court of Wards in charge 
of Bairampur Estate should be allowed 
to claim “marshalling” under s. 56 of the 
Transfer of Property Act, as village Thari 
was sold to the Balrampur Estate under 
an assurance, (mistaken though it was) 
that the village was free from the charges 
arising out of these maintenance allow- 
ances due to the plaintiffs. I would, there- 
fore, direct that the decrees granted to the 
plaintiffs-appellants of these three appeals 
should be realised first from the property 
in the possession of defendant No. 2, and if 
any balance ofthe decretal amount remains 
unrealised, then only will execution be 
taken out against defendant No. 1, and the 
balance of the decretal amount realised out 
of the incom? of village Thari in the posses» 
sion of defendant No. 1. 

Defendant No. 2 has filed cross-objections 
in respect of the costs awarded against him 
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to defendant No. 1 by the trial Court. 
These cross-objecticns would have been 
dismissed as ordinarily this Court does not 
interfere in second appeal with the discre- 
tion of the lower Courts as regards: pay- 
ment of costs; but in view of my decision 
in these appeals decreeing the suit of each 
plaintiff with costs against defendant 
No. 1 also, I am clearly of opinion that de- 
fendant No. lis not entitled to any costs. 
T would, therefore, partially allow the cross- 
objections filed in second Oivil Appeal 
Nos. 168 and 175 of 1934, and set aside the 
order of the trial Court awarding costs to 
defendant No. 1 against defendant No. ?. 
I would dismiss the cross-objection filed in 
Second Civil Appeal No 320 of 1935, save 
in sofar as they succeed by reason of the 
decision that | would pass in the appeals 
of the appellants. In the circumstances, I 
would make no order as to costs in respect 
of the cross-objections. 

Smith, J.—(October 23, 1936).—I have 
read the judgment which my learned 
brother would pass in these cases, and 
I agree with him that the Special 
Manager, Court of Wards, in charge 
of the Balrampur Estate, (defendant 
No. lin the suits), must be held to have had 
constructive notice of the charge of e-ch 
of the plaintiffs. I only desire to add a few 
words as toan argument advanced by the 
learned Counsel on behalf of the defen- 
dant No.1. That argument was this. Under 
the provisions Of s. 17 of the United Pro- 
vinces Court of Wards Act, (No. IV of 1912) 
these “guzaras” ought, itis said, to have 
been notified in writing to the Deputy 
Commissioner of Lucknow, who was in 
charge of ithe Kasmandi Khurd Estate, 
They were, it is said, not so notified, and 
under the provisions of s. 18 of the above 
Act, must be deemed tohave been duly 
discharged. 

It seems tome that the answer to this 
argument, which does not seem to have 
been raised before the Ocurts below, is 
this. The Deputy Commissicner of Lucknow 
was, in fact, informed ky the defendant 
No. 2 of the existence of these charges, and 
he recognised and paid them while the 
Kasmandi Khurd Estate was in his charge. 
In these circumstances, according to the 
terms ofthe first provisoto s. 18 of the 


Act, these claims must be deemed-to have: 


been notified under s. 17. 

By the Court. — (October 28, 1936)— 
For the reasons given, we allow these 
three appeals, with costs against the 
defendant-respondent No. 1, and.. decree 
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with costs, the suit of each plaintiff 
against both the defendants. We direct, 


however, that the decrees be executed 
in the first place against the prop- 
erty in the possession of the defendant 
No. 2, and only if any balance remains un- 
realised will execution be taken out against 
the defendant No. 1,and the balance rea- 
lised from the income. of the village 
Thari. 

The order of the trial Court awarding 
costs of the defendant No. l against the 
defendant No. 2 is set aside as the result 
of the cross-objections filed in Second 
Appeals Nos. 18 and 175, and the eross- 
objections in Second Appeal No. 320 are 
dismissed save in so far as they succeed by 
reason of-the decisions in the appeals of 
the appellants. We make no order as to 
the costs ‘of the cross-objections. 

N. Appeals allowed. 


EOMBAY HIGH COURT 
First Civil Appeal No. 279 of 1931 
July 16, 1936 
BrooMrigup AND WassoopEw, JJ. 
GURUSHIDDAPPA MALLAPPA— 
DEFENDANT— APPELLANT 


VETSUS 
PARWATEW WA SHIVAPPA— 
—PLAINTIFF—RESPONDENT 

Hindu Law—Maintenance—Widow—Amount of 
maintendnce—Stridhan, if to be taken into account—~ 
Productive and unproductive stridhan—Membrr of 
joint family dying leaving father and two widows— 
Father settling part of property for maintenance of 
one of them and adopting son—Right of other widow 
against adoptee for her maintenance—Whole estate if 
shouldbe taken into account ~ Such widow, if by adopt- 
ing a son to her late husband, waives her right to main- 
t_nance—Arrears of maintenance—Court’s discretion 
in regard to rate. 

Per Broomfield, J.—As an ordinary rule stridhan 
ornaments are not ‘to be taken into account in as- 
eessing maintenance. It need not be laid down as 
an invariable rule. If the widow were in posses- 
sion of ornaments of great value which she would 
not ordinarily weeror use, end which sbe would 
be likely to dispose of, that might be a different 
matter. [p. 975, col. 1.) 

Per Wassoodew, J.—In calculating the amount of 
maintenance the widow's siridhan must be taken 
into account unless it is of an unproductive charac- 
ter. It is difficult upon principle to say that the 
clothes and jewels or ornaments of the widow, what- 
ever their value, should invariably be excluded in 
the calculation of her maintenance out of her hus- 
band’s property. Her right to claim maintenance 
cut of the husband's estate is indeed absolute and 
rests upon the possession of her husband's property 
by the person from whom the maintenance js claim- 
ed. That right is subject to her private means 
whether actual or potential. It is illogical that 
jn the consideration of the circumstances of hey 
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position as well as the estimated income of the 
propeity sought to be made liable for her mainten- 
ance, the potentiality of the widow's income from 
stridhan ornaments upon conversion should not be 
taken into account in fixing the amount of her main- 
tenance. Sh1b Dayee v. Doorga Pershad (1), Chandra- 
bhagabai y. Kashinath Vithal (2), Samtribat v, Luxmi- 
bas 3)and Shayama Bhar v. Purshottamdo:s (4), 
referred to. |p. 970, col. 2; p. 979, cols. 1 & z.] 

A widow of a member ofa joint Hindu family 
takes the right of her maintenance in the property 
as it stands atthe time of her husband’s death 
when such right comes into existence. But where he 
dies leaving pehind him his fatherand two widows 
and the father makes a settlement of part of the 
property on one of the widows for her maintenance 
and adopts a son subsequently, subject to such main- 
tenance, the other widow who is unprovided for 
cannot claim tobe paid her maintenance by the 
adoptee, on the basis of the income of the whole 
estate. Property already settled on the other widow 
cannot be taken into account in determining her 
maintenance, though that part may be liable for 
contribution towaids maintenance on its, reversion 
to the estate on the death of the dther widow. 
Consequently, the adopted son is hable to provide 
for her maintenance only from the estate, which he 
actually enjoys. Ramzan v. Ham Daiya (5), relied 
on. , 
Where in the above case, the widow who was 
not provided for, adopts a son, and her father- 
in-law and his adopted son bring a suit to setagide 
her adoption, the widow cannot be deemed to have 
waived or abandoned her right to maintenance, 
merely because she makes an adoption and contests 
the suit to set it aside. Hkradeshwari Bahuasin v. 
Homeshwar Singh (6), followed. [p. 977, col. L.J 

in dealing with claims for arrears of mainten- 
ance the Courts have a large discretion to grant or 
withhold those arrears with special reference to the 
urgent need and necessities of the widow. The period 
from which arrears should be allowed and the rute 
are both in the Ucurt’s discretion. Karbassappa v. 
Kaliava (b), relied on, Ekradeshwart Banuasin v, 
Homeshwar Singh (6) and Subhanadramma v. Nara- 
simhaswami (7), referred to. |p. 977, col. 2) 

E. O. A. from a decision of the Additional 
First Class, sub-Judge, Dharwar, in O. S. 
No. 9 of 1931. f 

Mr. G. R. Madbhavi, for the Appellant. 

Mr. G. P. Murdeshwar, for the Respon- 
dent. : | 

Broomfield, J.—The suit from which 
this appeal arises was brought by the res- 
pondent, Parwatewwa, to recover mainte- 
nance, past and future, and ornaments 
valued at Rs, 4,318. Maintenance was 
claimed at the rate cf Ks. 2,500. The 
plaintiff's husband, Sivappa, died in June 
1926. He left two widows, one Gangawwa 
and the plaintiff, Parwatewwa. In Decem- 
ber, 1926, Sivappa’s father Mallappa made 
a settlement deed by which he transferred 
considerable properties to Gangawwa for 
her life-time. Thereafter Mallappa adopted 
a son, the detendant, and the plaintift’s 
suit for maintenance was brought against 
him atter Mallappa’s death. The aduption 
gt the defendant was expressly made 
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subject to the settlement in favour of 
Gaugawwa. 

Tne trial Court awarded the plaintiff 
Rs. 1,000 as arrears ot maintenance for 
four years and future Mantenance at the 
rate of Rs. 600 a year. ‘Lhe claim for the 
ornaments was dismissed on the ground 
that they were in tLe plaintiff's possession. 
In this appeal by the defendant three points 
have been taken: (1) tuat the value of the 
plaintiff's ornaments should be taken into 
consideration in awarding maintenance; 
(2) thatthe rate at which future mainten- 
ance has been allowed ıs excessive and 
thatthe trial Court was wrong in taking 
tne income of the whole estate including 
that part of it which went to Gangawwa 
under the settlement deed as the basis of 
calculation; (3) that the plaintitf is not 
entitled to arrears in view ot her conduct. 
There are cross-objections that-the rate of 
maintenance should be Rs. 650 and not 
Rs. 600 a year and that the arrears should 
have been awarded at the same rate, or at 
any rate at the rate of Ks. 400 a year, ù en 
Ks, 1,600 in all,in respect cf which court- 
tees have been paid. 

Tne case involves some rater interesting 
questions of Hindu Law. The frst 15 
whether the trial Judge is right in holding 
that a widow's stridhan ornaments cannot be 
taken into consideration wuire determining 
the quantum of maintenance on the ground 
that they are unproductive property. 
Apparently there is no clear authority for 
such a proposition in the texts. Strange 
in his Hindu law publisned in 1430 treated 
it as an open question whether in estimating 
maintenauce a woman's stridian including 
clothes, ornamenis and the like should be 
taken into account, or only such articles of 
her property as are productive of income 
to her or conducive to her subsistence. 
But he thougnt tne latter view the more 
reasonable: strange’s Hindu Law, Vol. 1, 
page iil. ln Saib Layee v. Doorga 
Pershad (1), the High Court of the North 
Western Province heid that this is tne law 
(page 73*): 

“Nor wilithe fact, thata widow hes in her pos- 
session jewels and other piope:ty unproductive of 
income, deprive her of or diminish her sight to 
maintenance it they constitute ner stridhan, or 
although forming part of ber husband's estate, 
they, are suitable to the position of the family in 
s-ciety. lt, on the other hand, she has propuity 
in her possession productive of iuclme, the 
amount should be taken into consideration in 
determining the measure ot her allowance for main- 
tenance,” 

(1) 4 N W P 63. 

#Page of 4 N. W. P—[#d.] 
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It appear from Chandrabhagabai vV. 
Kashinath Vithal (2), decided in 1866, 
hat at the time there was a course of 
authority in Bombay to the effect that a 
woman's ‘peculiar property,’ 4. e., siridhan 
should not be taken into account in con- 
3idering a claim to maintenance if sne 
were in need of support. Jn the monu- 
mental discussion of the law of mainten- 
ance in Westropp, ©. J.’s judgment in 
Savitribai v. Luximibai (3) the particular 
question whether stridhan should be taken 
into account or not was left open asit did 
not arise in that case. in neither of these 
Bombay cases was any distinction suggest- 
ed between prcductive and unpreduciive 


stridhan. Ina fairly recent Madras case, 
Shyama Bhai v. Purushothamduss (4); 
Kumaraswami Sastri, J. held that the 


fact that a widow has got jewels of her own 
does not affect the quantum of maintenance, 
which would otherwise be xed baving 
regard to the extent of her husband's 
property. In that case the widow belonged 
to a community in which widows are 
permitted to wear ornaments, but that was 
not the basis of the decision. ‘The learned 
Judge did ntt refer to Shib Dayee v. 
Doorga Pershad (1) and no case has been 
cited before usin which judicial approval 
hus been given to the rule laid duwn in 
that case. But the commentators on Hindu 
Law have accepted the rule as settled 
law: Mayne, 9th Edition, page 659; Mulla’s 
Principles of Hindu Law, stn Edition, page 
595; Sarkar’s Hindu Law, page 702; Gour's 
Hindu Code, 3rd Edition, s. 92. 1 think it 
must be taken to be gocd law that as an 
ordinary rule siridhan ornaments are not 
to be taken into account in assessing 
maintenance. It need not be laid down as 
an invariable rule. lt the widow were in 
possession of ornaments ot greal value which 
she would not ordinarily wear or use, and 
which she would be likely to dispose of, 
that might be a different matter. In the 
present case, I see no reason to differ 
from the view taken by the trial Judge. 
That brings me to the second point, as 
to the rate at which maintenance must be 
allowed. The learned trial Judge has esti- 
mated the income ct the estate chargeable 
with maintenance as irom Ks. 6,UU0 10 
Rs. 7,000. He anives at the bgure in this 
way. In a suit filed by Mallappa and 
Shivappa in 1928 a statement was put in 


(2) 2 B H CR 323, 

(3) 2 B 573 (F B). 

(4) A 1 R 1925 Mad. 645; 90 Ind. Cas, 124; 21 L 
W dh ge eae 
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by the Pleader for the plaintiff to the effect 
that the estate was worth Rs. 1,00,000, 
Now the value of the immovable property, 
land and shcps, could not, according to the 
learned trial Judge, be valued at more 
than a maximum of Rs. 50000. Therefore, 
he inferred, the value of: the other main 
source of income, the money-lending 
business, must be taken to he Rs. 50,009, 
and the income of that business might 
reasonably be estimated at Rs. 5,000 a year. 
Yo that he added Rs. 1,500 as the total 
income of all the lands including the lands 
assigned to Gangawwa for her maintenance. 
This figure, Rs. 1.500, was arrived at by 
taking live times the assessment as the net 
income. Then in addition a net income of 
Rs. €00 was estimated as the income from 
the shops including one shop given to 
Gangawwa. . 

The learned Advocate for the applicant 
contends, I think rightly, that as the adop- 
tion of the defendant was made subject 
to the settlement deed, the property 
given to 'Gangawwa cannot be taken into 
consideration in estimating the amount of 
maintenance payable by defendant tothe 
plaintiff, The learned Advocate for the 
respondent in support of the learned trial 
Judge's View that the income of the whole 
estate must be taken as tne basis, relies 
on a passage in Sir Dinshaw Mulla's 
Principles oi Hindu Law, 8th Edn., p. 600. 
The proposition there stated is: 

“A Hindu cannot dispose of his entire property 
by gift or by will so as to defeat the right of his 
widow to maintenance, If he does so, the donee 
or devises must hold the property subject to the 
widow's right of maintenance and the widow may 
enforce her right against it.” 

I do not desire to throw any doubt on 
the correctness of that proposition, which 
indeed is supported by the authorities to 
which ihe learned commentator refers. But 
it affords no support to the trial Judge's 
view that the defendant, who has inherit- 
ed an estate diminished by the properties 
granted to Gangawwa under the gettle- 
ment, is liable io pay maintenance to the 
plaintiff on the footing that the estate is 
undiminished. It may well be that the 
plaintin might enforce her right as against 
Gangawwa, and when on Gangawwa's death 
the lands granied to her revert to the 
estate, they will then beccme liable to 
contribute to the plaintiff's maintenance, 
As things wile at present, however, the 
obligation on the deiendant to provide 
for the maintenance of the plaintiff must 
be limited to the estate which he actually 
enjoys. It is quite true, as held in Ramzan 
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v. Ram Daiya (5) that when a right of 
maintenance comes into existence in favour 
of the widow of a man who was a member 
of a joint Hindu family, she takes that 
right in the property as it stands at the 
time of her husband’s death. What was 
decided in that ease was that she cannot 
set up her right of maintenance as against 
alienations effected during the life-time of 
her husband. In the present case the 
alienation by the deed of settlement was 
after her husband’s death. Possibly, there- 
fore, the plaintiff may be in a position to 
challenge the alienation. But that is the 
same point over again. Whether she has 
the right to challenge the alienation or not, 
she has no right to compel the defendant 
to pay her maintenance on the basis of the 
income of the whole estate. The learned 
trial Judge, therefore, was wrong in bas 
ing the award of maintenance on the in- 
come of the whole estate including the 
properties transferred by the settlement 
deed. Asit happens, however, we do not 
consider that that makes any material 
difference. 

There are two other points in which the 
reasoning of the learned trial Judge can 
hardly be sustained to its full extent. 
There is obviously no substantial basis for 
the estimate of Rs. 5,0C0 as income from 
the money-lending business. Nor would it 
be correct to take the provision made by 
Mallappa for the maintenance of Gangawwa 
as necessarily a fair criterion for the 
plaintiff's maintenance. Gangawwa was 
Mallappa's grand-daughter. As recited in 
the settlement deed, he had special affec- 
tion for her, and she was looking after him, 
and because he made a grant to her of 
properties bringing in an income of 
Rs. 800, itt does not fcllow that the plaintiff 
is entitled to an equal amount or to an 
amount estimated with reference to that. 
On the other hand, the learned Judge is 
obviously right when he says that apre- 
sumption should be drawn against the de- 
fendait in-view of his failure to produce 
satisfactory accounts. Tke defendant him- 
self has no personal knowledge, and the 
fact that he did not go into the witness- 
box, therefore, need not be commented on. 
But the evidence of the clerk Virbhadrappa, 
Ex. 23, is most unsatisfactory. He is paid 
Rs. 400 a year to look after the estate and 
he says that he has no accounts. It is 
almost incredible that that should be so, 
and the witness admits that certain tippans 


(5) 40 A 96; 42 Ind, Cas, 944; A I R 1918 AN 
408; 15 A L J 922, 
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were kept, and even those have not been 
produced. Virbhadrappa evidently made 
avery bad impression on the Judge in the 
witness-box, and I think that the state- 
ments produced by him purporting to show 
the income of the family must be receiv- 
ed with very great caution. Incidentally 
this witness has admitted that there were 
two large sums of cash, a deposit 
amount of Rs. 15,900 and a sum of 
Rs. 5,000 the insurance on Shivappa’s 
life. The statements produced do not 
contain these sums at all and the witness 
alleges that the money was not invested. 
Seeing that there has been for years past a 
family money-lending business, this state- 
ment is practically incredible, 

The defendant's own estimate as placed 
before us by his learned Advocate was as 
follows: Income from money-lending 
Rs. 996; income from shops Rs. 510; in- 
come from lands Rs. 570; dividends 
Rs. 182: total Rs. 2,233. This is excluding 
the properties granted to Gangawwa. That 
exclusion, as I say, may properly be made. 
But the figures are based on the siate- 
ments produced by the clerk Virbhadrappa 
which are clearly unreliable. Jt is ad- 
mitted that the family has been paying 
income-tax and papers have been produced 
showing that income tax was paid as cn 
an income of about Rs. 2,000. That would 
be income exclusive of agricultural income. 
Now the income from money-lending may 
well have been more but can hardly have 
been less than that on which tax was paid. 
If, therefore, we were to take Ks. 2,000 as 
the income from money-lending, that would 
probably be a very conservative estimate. 
According to the trial Judge's method of 
calculations five times the assessment, the 
income from the lands would be Rs. 875. 
Adding Rs. 500 for income from the shops: 
we get Rs 3375 as the lowest reasonable 
estimate of the income of the estate ac- 
tually in the defendant’s hands. It may 
well have been mors than that, though I 
think itis doubtful whether it amounted 
to the sum found by thelearned trial Judge. 
Even taking the income at this figure of 
Rs. 3,375, however, the value of the share 
of plaintiff's husband would be about 
Rs. 1,600. That is the maximum limit of 
maintenance which could be awarded. As 
the sum of Rs. 600 allowed by the trial 
Judge is obviously well within the maxi- 
mum, and asthe sum of Rs. 50 a month 
seems to be a reasonable figure, having 
regard to the circumstances and status of 
the family, I think there is no reason ta 
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alter the award which has been made. 

Then as to the arrears, the argument 
on behalf of the appellant seems to be 
that the plaintiff had disentitled herself 
from claiming arrears of maintenance be- 
cause shortly after her husband’s death 
she adopted ason and for four years she 
was engaged in litigation with her father- 
in-law and the defendant who brought a 
suit to have the adoption set aside. The 
suggestion that the plaintiff thereby waived 
or abandoned her right to maintenance is 
opposed to the principles laid down by 
the Privy Council in Ekradeshwari Bahua- 
sin v. Homeshwar Singh (6). On all these 
grounds, therefore, the appeal fails. Then 
as to the cross-objections: No satisfactory 
reasons have been shown for increasing 
the amount of maintenance from Rs. 600 to 
Rs. 650 a year, As regards the arrears, Mr. 
Murdeshwar in support of his contention 
that the rate at which arrears are allowed 
should be the same asthe rate of future 
maintenance has relied on the Privy Coun- 
cil case to which { have just referred : 
Ekradeshwari Bahuasin v, Homeshwar Singh 
(6) and Sobhanadramma y. Narasimhaswamt 
(7). Both these cases were concerned 
mainly with the question from what period 
arrears of maintenance should be allowed. 
The Privy Council held that a Hindu widow 
who left the residence of her deceased hus- 
band, not for unchaste purposes, and re- 
sides with her father, is entitled to main- 
tenance and to arrears of maintenance from 
the date of her leaving her husband's resi- 
dence, although she does not prove that 
she has incurred debts in maintaining her- 
self and gives no reasons for the change 
ofresidence. In Sobhanadranma v. Nara- 
simhaswami (7), it was held, following the 
Privy Council case, that the Court has no 
discretion, irrespective of proof of circum- 
stances which might prove abandonment, 
waiver or estoppel, to limit the period for 
which arrears of maintenance could be 
awarded. In both cases there is a discus- 
sion of the considerations that should guide 
the Courts in uxing the rate of the main- 
tenance to be awarded, but in neither is it 
laid.down that as an invariable ruie the 
rate of maintenance must be the same 
throughout, 


(6) 56 I A 182; 116 Ind. Cas, 409; AI R 1929 
P © 128 33 O W N 637; 10 PLT 315; 49 0L J 
579; 31 Bom. L R 816; 6 O W N 596: (1929) A L J 
695; 30 L W 1; 57 M L J 50; .1929) M W N 468; 
8 Pat, 840; Ind. Rul. (1923) P C 193 (PO). 

(7) 57 M 1093; 150 Ind. Oas. 797; A IR 1934 Mad. 
401; (1934) M W N 273;39 L W 667; 67 ML J 712 
T RM 48 (2). 
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In Karbasappa v. Kallava (8), it was 
held that in dealing with claims for ar- 
rears of maintenance, the Courts havea large 
discretion to grant or withhold those arrears 
with special reference to the urgent need | 
and necessities of the widow. A similar 
view of the law has been taken by the Allah- 
abad High Court in Raghubans Kunwar , 
v. Bhagwant Kunwar (9). It appears from 
Beaman, J.’s judgment in Karbasappa v. 
Kallava (8), that the Court then took the 
view that there isa discretion both as to 
the period from which arrears should be 
allowed and as to the rate at which it should 
be allowed. In the former respect it may. 
be that this judgment is inconsistent with 
the recent judgment of the Privy Council. 
In the latter respect I am not satisfied that 
it is. As their Lordships observed at p. 186* 
of the judgment in Ekradeshwari Bahuasin 
v. Homeshwar Singh (6) : 

“Maintenancs depends upon a gathering togsther 
of all the facts of the situation, the amount vf 
fres estate, the past life of the married parties and 

-the families, a survey of the condition and neces- 
sities and rights of the members, on a reasynable 
view ofchange vf circumstances possibly required 
in the future, regard being, of course, had to the 
scale and mode of living, and to the age, hubits 
wants and class of life of the parties.” 

The matters to be taken into considera- 
tion are thus classified by Sir Dinshaw 
Mulla in his Principles of Hindu Law, 
Edn. 8, p. 595, with reference to Indian 
authorities on the subject: (1) the value 
of the estale, (2) the position and status 
of the deceased husbaud and of the widow,- 
(3) the reasonable wants of the widow 
including not only the ordinary expen- 
ses of living but what she’ might reason- 
ably expend for religious and other duties 
incident to her station in life. The fact 
that the plaintiff for the four years before 
she brought the suit was living with her 
own relations and not in need of the full 
amount of maintenance is one of the 
factors which may be taken into consi- 
deration. As explained in the earlier part 
of this judgment, if she has property of 
her own, which produces an income, that 
also is to be taken into consideration, and 
the amount of maintenance to be awarded 
out of her husband's estate is to be reduc- 
ed pro tantu. There is nothing illegal or 
unreasonable in the award of Rs. 1,000 
only for arrears. For these reasons the 
cross-ohjections must also be dismissed. The 


(8) 43 B 66; 47 Ind. Cas 623; A IR 1918 Bom. 


122; 20 Bom. L R 828. 
(8) 21 A 183; A W N1899, 22. 
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appeal and the crcss-objections are both 
dismissed with costs. 

Wassoodew, J—It has been conceded 
before us thatthe plainul! -Parwatewwa is 
entitled to be maintained out of the estate 
of her husband in the Lands of the 
appellant-defendant who was adopted by 
her husband’s father Mallappa aiter her 
husband's death. TLe main controversy 
in this appeal is centred round the ques- 
tions whether tLe stviahan ın the posses- 
sion of the plaintiff should be taken into 
account in fixing the rate of her mainten- 
ance, whether she is entitled to the 
arrears of maintenance, and if so, whether 
those arrears shuuld be awarded at the 
same rate as future mainlenance. 

Before dealing with the above questions 
I shall deal with the evidence cf the 
actual income of the propeity.in‘the hands 
of the defendant whichis primarily liable 
for tke plaintiff's maintenance. I agree 
with my learned brother that that income 
js under-estimated by the defendant's 
clerk. lt has been maintained that upon 
the income-tax return the total annual 
net inccme of the defendant could not 
exceed Rs. 3,C00 inclusive of the income 
from agricultuial scurces. The plaintiff 
has, however, contended for an income 
double that figure or nearly so. The clerk, 
who was put furward to support the 
defendant’s case, has demonstrably sup- 
pressed at least one large source of income 
from pledges of oinaments. It was na- 
tural to expect in the circumstances that 
the defendant who was in possession of 
the property should put before the Court 
all the material available to arrive at a 
just and fair conciusion as regards his 
approximate income. This he has failed 
to do, and consequently it cannot be said 
that the calculation made by ihe lower 
Court upon the probabilities cf the case 
is unreasonable. Even upon the estimate 
of the defendant the amcvunt awarded to 
the plaintiff is well within the maximum. 
In baling the rate of maintenance at 
Rs. 600 per yeur the lower Court was not 
traversing on dubious ground. ‘The plain- 
tifs fatuer-in-law, Mallappa, in providing 
jor the wants of the plaintifi’s co widow 
Gangawwa, who lso happened to be his 
grand-daughter, Las given her property 
sufficient to yield, according to the very 
1easonable estimate of the lower Court, not 
less than Rs. &00. 

Jt was pointed out that the lower Court 
erred in taking into account the income of 
the property of Gangawwa when estimat- 
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ing the total yield of the family incomé 
liable ior the plainiff's maintenance. If 
1L were necessary 10 decide whether Ganga- 
wwa's income shouid be excluded from 
calculation, 1 should think it inequitable to` 
add that income to the income of the 
defendant for the basis of calculation. I 
is essential to remember that ihe right 
claimed by the pluintiff was against the 
property in the hands of the defendant. 
Gaugawwa was not party to the suit 
and no claim was made against her. 
Undoubtedly a Hindu widow whilst de- 
barred {rom impeaching alienations of tLe 
joint family property made in her hus- 
band's lifetime takes the ight in the pro- 
peity as it stands at the time of her 
husband's death. But in all suits to en- 
force that nght the question arises as to 
the extent to which it could be enforced 
against the defendant. The Court would 
naturally look to the nature and extent of 
tLe family property which the defendant 


- possesses and would fix the rate by refer- 


ence toit and not other property which 
the defendant had no hand in alienating 
subsequent to the husband's death. The- 
right to proceed against that property may 
still survive and might be enforced under 
circumstances to which it is unnecessary 
to refer: see Ramzan v. Ram Daiya (5). 
It was, therefore, unreasonable to take the 
income of Gangawwa’s property into ac- 
count as the lower Court has done in fixing 
the rate. Buteven if that income were 
excluded, I still agree in holding that the 
income of the other property is large enough 
to bear the reasonable liability imposed by 
the lower Court upon it for the plaintiff's 
maintenance. 

Turning-then to the main question of 
law urged in this appeal, itis necessary 
to state that the case-law cited on the 
point has not yielded any definite principle. 
There is authority in the text-books for the 
statement that in calculating the amount 
of maintenance the widow's stridhan must 
be taken into account unless it is of an un- 
productive character, such as clothes and 
jewels. Those examples have led to con- 
iroversy. The statement is made in Mayne’s 
Treatise on Hindu Law and Usage, Ed. 9, 
at p. 659. Among ihe authorities quoted is 
Strange’s Hindu Law, Vol. l, p. 171 and 
Vol. 2, p. 207. In tke former no detinite 
opinion seems to have been expressed as to 
whether the productivity of a widow's stri- 
dian should be the condition precedent to 
its being taken into account in fixing her 
maintenance. The learned author in the ` 
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latter volume in regard to certain pre- 
vailing practice expresses his opinion as 
follows: 

“I do not understand either the authority or 
the reason for restricting the maintenance to the 
amount of halfa share, in case of the existence of 
stridhan. The division (as it appears to me) should 
be made without reference to any property she may 
hold under this title, unless it may have been ac- 
cepted by her, with consent ofthe parties concerned 
in lieu of other claims; and in this case it is evi- 
dent she is entitled to no fuither share in the event 
of division.” 


In his Principles of Hindu Law, Ed. 7, 
at p. 588, Sir Dinshaw Mulla was perhaps 
weierring to the remarks made by Mayne 
«hat unproductive stridian should be ex- 
cluded from computation. At the same 
time he has remarked that there is a con- 
flict of opinion whether a widow is entitled 
to maintenance out of the property of the 
joint family to which her husband belonged 
when the income from her stridhan is 
sufficient for her maintenance. No quali- 
ication is introduced in regard to that 
tridhan. As far as the current of autho- 


ity goes, it isin favour of the view that a- 


lifference should be made between pro- 
luctive stridhan and unproductive stridhan 
a calculating the amount of the widow's 
maintenance: see Shib Dayee v, Doorga 
?rasad (1), Chandrabhagabai v, Kashinath 
7ithal (2), and Shayama Bhai v. Purshottam- 
Joss (4). We were also referred to the 
ases in Savitribai v. Luxmibai (3), and 
dokibai v, Laxmidas Khinji (10). The last 
wo cases du not expressly say whether in 
ai conditions and circumstances unpru- 
uctive stridhan should be excluded and 
o distinction was drawn between jewels 
ad ornaments placing the former alone in 
1e category of unproductive stridhan. It 
zems tome difficult upon principle to say 
iat the clothes and jewels or ornaments 
the widow, whatever their value, should 
ivariably be excluded in the calculation 
K her maintenance out of her husband's 
roperty. Her right to claim maintenance 
1t of the husband’s estate is indeed ab- 
lute and rests upon the passession of her 
wisband’s property by the person from 
hom the maintenance is claimed. As I 
ave stated that right is subject to her 
wivate means whether actual or potential. 
weaking entirely for myself, it seems 


logical that in the consideration of the - 


rcumstances of her pusition as well as the 

stimated income of tne property sought 
. be made liable for her maintenance, the 
dtentiality of the widows income from 
ridhan ornaments upon conversion should 
10) 14 3 499, l 
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not be taken into account in fixing the 
amount of her maintenance. In the present 
case, however, a8 compared with the in- 
come of the property available, the value 
of the ornaments of the widow is not very 
considerable, and it isnot clear upon the 
record, having regard tc the custom of the 
community to which the widow belongs, 
that the ornaments in her possession would 
not all be required to maintain the status 
of her family. Therefore, in the present 
case the value of those ornaments was 
rightly excluded in fixing the amount. 


With regard tothe claim lo arrears of 
maintenance, it is well settled that’ the 
question of granting arrears is a matter of 
discretion. Upon the authorities referred 
to by my learned brother, arrears of main- 
tenance must be refused if there was evi- 
dence of waiver or abandonment or any’ 
other justifying cause such as unchastity 
and the like. But the contention that ar- 
rears of maintenance could be awarded 
upon the same basis as future maintenance ~ 
cannot be supported either upon authority | 
or principle. In that connection I would 
refer to Karbassappa v. Kallava (8), 
which might be regarded as an authority 
in this Presidency for the proposition that ' 
arrears of maintenance need not be award- 
ed at the sams rate as future maintenance. ~ 
There is nothing in the observations of 
their Lordships of the Judicial Committee | 
in Hkradeshwari Bahuasin v. Homeshwar . 
Singh (6), to show that there must always — 
be uniformity in the rate of future miin- 
tenance and arrears of maintenance. The : 
fact that the amount of maintenance whe- 
ther itis fixed by a decree or by agree- 
ment, is liable to be increased or diminish- i 
ed, whenever there is a change of circum- ` 
stances, must reduce the force of the argu- 
ment advanced by the learned Advocate 
for tne respondent in support of his cross- 
objections that the Court has for all pur- 
poses no discretion in reducing the rate at 
which maintenance is fixed. Ib seems to. 
me that the learned trial Judge has exer- 
cised a wise judicial discretion in fixing the 
amount of arrears of maintenance as: well ` 
as the rate of future maintenance. I am 
satistied that no case has been made out ' 
either for increasing or reducing the same. ` 
1, therefore, agree with my learned brother 
that the decree should be maintained and 
the appeal and the cross:objections dismiss- 
ed with costs... - 


Per Curiam.—For ‘the reasons given in | 
Maharana Shri Ranmalsangji v, Bat Shri 
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Kundan Kunwar (11), the decree is modified 
by inserting a provision g:ving liberty to 
either party, plaintiff or defendant, to apply 
in execution proceedings for increase or 
reduction of the amount of maintenance 
in case of change of circumstances. 


D. i Order accordingly. 
(il) 26 B 707; 4 Bom. L R 531. Py 
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ment, 

Whether the intention to havea formal document 
drawn up postpones the formation of the contract 
itself tillsuch instrument is executed, is a matter 
to be determined with reference to all the circum- 
stances of the case. Harichand Mancharam v. Govind 
Luzman (3) and Currimbhoy and Co, Lid. v. Creet (4) 
referred to. [p.,982, col. 2; p. 983, col. 1.] i 

In the case of asimple mortgage, on the making 
of anorder absolute for sale, the security is extin- 
guished but it cannot be maintained as a necessary 
legal consequence of the passing of the order ab- 
solute that the creditor's continued possession cannot 
be inthe character of a usufrucluary mortgagee. 
Het Ram v. Shadi Ram(12) and Sri Raja Papamma 
Lao v. Sri Vira Pratab H. V. Ramachandra Kazu 
(13), referred to. [p. 985, col. 1.] 

Plaintiff paid money into Government to save 
some villages from being sold for arrears of revenue. 
Villages thus saved included a small share of the 
plaintif also. In a suit for reimbursement against 
the Avners of other villages, the defence put in the 
plea that the plaintiff could not avail himself of the 
benefit of s. 70, Contract Act, because he paid the 
money for his own benefit : 

Heid, that thefact that by reason of the deposit, 
plaintiff's village also was saved did not of itself 
preclude the conclusion that the deposit was also 
made for the owners of the other villages. Section 69 
or s. 70 applied as between co-owners. The defend- 
ant by accepting the benefit vf the plaintiff's act 
was liable to ieimburse the plaintif, who could 
claim the benefit of s. 70; [p. 986, col. 1) 

Held, also, that the reimbursement could be 
claimed even in respect of money paid to set aside 
sale of property for arrears of cess under s. 37-4 
Madias Revenue Recovery Act: [p. 987, col. 1) ‘ 

Held, further that in the circumstances of the 
case the plaintiff was entitled toa first charge on 
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the zemindart but only on the basis of the pro rata 


* hability of the properties in the hands vf different 


owners 

[Case-law referred to.] 

Obiler.—Persons who are not parties toa ccntract 
cannot even after they have made a payment to the 
paramount claimant claim reimbuisement from one 
who by contract with another had bound himself to 
make that payment. ip. 984, col. 2.) 


U A. against the decree of the Addi- 
tional Sub-Judge, Chittoor, in O. S. No. 1 
of 1927, 

Mr. A. Ramachandra Iyer, for the Appel- 
lant. 

The Advocate-General, Messrs. C. S. 
Venkatachariar, V. V. Siinivasa Ayyengar, 
S. Ramanujachari, T. Ramachandra lao, 
B.C. Seshachala Iyerand A. Sundaresan, 
for the Respondents. 

Varadachariar, J.—This appeal arises 
out of a suit for money instituted by a 
lady who owns two villages in the Karvet- 
nagar Zamindari under a pre-seitlement 
grant. Defendant No. 3 is the usufruc- 
tuary mortgagee of another inam village 
in the zaminuari, defendants Nos. 8 and 9 
being the owners of that village. Defendant 
No. l is the zamindar; and defendant 
No. 2 is the usufructuary mortgagee ofa 
division of the zamindart known as the 
Narayanavaram Taluq. The other defendants 
are interested in some of the other villagee 
in the zamindari. 

Though considerable portions of the 
Karvetnagar Zamindari have passed out 
of the ownership and possession of the 
zamindar, no steps for separate registiy 
have been taken in respect of many sucly 
portions; the result is that the zamindar 
still continues to be the registered pro- 
Prieter, and as such, liable for peishcush 
in respect of al] the villages specified ir 
Sch. A to the plaint and allthe said vil 
lages remain liable to Government for the 
entirety of the peishcush due by the 
zamindar. Tre method.of settlement adop 
ted in connection with the Karvetnagan 
Zamindari and the three neighbouring 
Zeamindaries was different from the scheme 


of Regulation XXY of 1802, vida 
Secretary of State v. Raje œ 
Venkatagiri (1) and Secretary o; 


State v. Raja of Venkatagiri (2), wit! 
the result that in these estates even pre 
settlement inams continue to remain liabl 
to Government for the peishcush due b; 
the zamindar. 


(1) 31 ML J 97; 35 Ind. Cas. 266; AIR 1917 Mac 
299; (1916) 2M W N 96:4 L W 133; 20M L T 284. 

(2) 44 M864; 73 Ind. Cas. 741; A I R 1922 P O 166 
48 TA 415; 30 M LT 164; 41M L J 624; (1922) M \ 
N 1; 260 W N £09 (P 0). 
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Narayanavaram Taluq in favour of defend- 
ant No. 2’s father was created, provision 
was made in cl. (7) of the deed for the 
mortgagee paying to the Government a 
sum of Rs. 70,000 per annum towards the 
peisheush payable by the zamindar. The 
deed does not say that this represented 
the estimated Proportion assessable on the 
Narayanavaram Taluq, but it is stated in 
the course of the evidence that sometime 
later the Collector tentatively fixed the 
Proportionate liability at Rs. 82,000. De- 
fendant No. 2 has not admitted his liability 
to pay this enhancement. Portions of the 
peishcush due by the zamindar for Faslis 
1334 and 1335 remained unpaid and 13 
villages out of those specified in Sch. A 
to the plaint were sold in auction by the 
Revenue Authorities on August 20, 1926. 
For convenience of reference these 
13 villages are separately shown in 
Sch. B to the plaint; of these eight, in- 
cluding one of the plaintiff's inam villages, 
form part of the Narayanavaram Taluq and 
defendant No. 3’s Village is amongst the 
other five. It is stated in the plaint that 
the plaintiff was taking steps to set aside 
the sale of her villages and defendant 
No. 2 was contemplating steps to set aside 
the sale in respect of the remaining seven 
villages comprised in his usufructuary 
mortgage. It is part of the plaintiff's case 
that at this juncture her agent and de- 
fendant No. 2 entered into a contract 
whereby the plaintiff was to lend a sum 
of Rs. 73,000 odd to defendant No. 2 to 
enable him to get the entire sale cancelled, 
by deposit under s. 37 (a), Revenue Re- 
covery Act. Defendant No. 2 denies the 
alleged contract and this is one of the 
questions for decision in the appeal. It 
is common ground that neither defendant 
No. 2 nor his agent signed the memorandum 
(Ex. A) which was drawn up for the pur- 
Pose on September 17, 1926; but as that 
was the last day on which the deposit 
under s. 37 (a) could be made, and as 
he sale could not be set aside except on 
4 deposit of ihe entire sum, the plaintiff's 
agent deposited a sum of Rs. 73,503-10-5 
and had the sale of all Sch. B villages set 
side. This sum was made up as follows: — 
(Vide Exhibit B) 
Rs. 69,614-9-2 Arrears of peishcush and 
land cess. 


Rs. 348-1-3 Interest on above. 

2s, 3,540-8-0 5 per cent. compensation 
to purchasers. Ni 

te. 0-8-0 Miscellaneous. 
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The plaintiff claims that according to 
the terms .of the original inam grant to 
her predecessor-in title, the peisheush pay- 
able even in respect. of the two villages 
granted to her was to be borne by the 
zamindar himself. She ‘accordingly filed 
this suit to recover the full amount of 
Rs. 73,000 odd with future interest, from 
defendants Nos. 1 and 2 personally and as 
a first charge on Sch. A villages. In cl. (3), 
pata. 27 of the plaint, she prayed that in 
default of the defendants or any of them 
paying the plaintiff the amount or amounts 
that he or they may be made liable to 
pay, the Court may direct the sale of the 
properties of the defendants in Sch. A 
“severally for the recovery of the amounts 
due from several villages.” By permission 
of the Court ‘obtained on [. A. No, 506 of 
1927 a schedule was added to the plaint 
(as Sch. O) wherein the plaint amount was 
distributed among the various groups of 
defendants as follows: ` 


Defendants Nos. 1,2 and 7... 67,954 14 8 
Defendants Nos. 1, 3, 8 and 9 2 
Defendants Nos. 1and4 3 2. 
Defendants Nos. 1, 5, 10—13... 3,592 14 1 
Defendants Nos. l and6 ... 84 0 7 
Defendant No. 1 .. 2,082 3 0 


Defendant No. 1 raised various pleas 
among which two only need be noticed, name- 
ly (4) that as he is not in possession of most 
of the villages and has made arrangement 
for payment of the peishcush by the usu- 
fructuary mortgagee, defendant No. l 
should not be held personally liable, (ii) 
that he should be proceeded against, if at 
all, only for such amount as could not be 
recovered from defendant No, 2 and the 
Sch. A properties. Defendant No. 2 raised 
several pleas including a denial of the 
contract alleged in the plaint and an 
averment that the plaintiff's payment was 
voluntary. With reference to the covenant 
in the usufructuary mortgage-deed about 
payment of Rs 70,000 towards peishcush, 
he contended that the payment was one 
to be made at his option and that as he 
had obtained a decree on his mortgage 
but its realisation was being obstructed 
by defendant No. 1, defendant No. 2 could 
no longer be held liable on the covenant. 
It was also pleaded that the conditions 
required under ss. 69 and 70, Contract Act, 
were not satisfied; and as the case did 
not fall within the terms ofs. 35, Revenue 
Recovery Act, the plaintiff, it was said, 
was not entitled to any relief. Defendant 
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No. 3 pleaded that he had paid to the Gov- 
ernment what must be considered to re- 
present the proportionate sums payable in 
respect of his village and that the plaintiff 
had no further claim against the village 
in bis hands. . 

Defendants Nos. 5, 10, 11 and 14 also 
questioned the plaintiff's right to claim 
relief as against the villages in their pos- 
session. They further claimed priority in 
respect of a sum of Rs. 7,819 which they 
had paid towards peishcush for Fasli 1334. 
All the mortgagee defendants raised -a 
further question that the plaintiff could not, 
in any event, have a first charge on their 
villages, but that her claim should be 
postponed to the mortgages in their favour. 
The learned Subordinate Judge was of 
opinion that though there was an arrange- 
ment between the plaintiff's agent and de- 
fendant No, 2 for a loan, there was no 
complete and enforceable contract because 
“the details of the arrangement connected 
with it were not completed by being re- 
duced to writing and signed:” Para. 55. 
He accepted the plaintiff's contention that 
she was entitled to a first charge for the 
amount claimed (subject to defendant 
No. 5’s charge for revenue paid by him on 
an earlier occasion); but taking the view 
that defendant No. 2's liability to the plain- 
tiff must be fixed in the proportion that the 
Rs. 70,000 provided for in the usutructuary 
mortgage bore to the total arrears of peish- 
cush, he declared that the plaintiff should 
recover 7/10ths of the suit amount from 
Items Nos. 1 to 7 of the plaint B Schedule 
which are comprised in the Narayanavaram 
Taluq. For the remaining 3/10ths he gave 
the plaintiff a charge on Items Nes. 9 to 13 
of Sch. B. He held that the plaintiff's 
claim against defendant No. 2 fell within 
the terms of ss. 69 and 70, Contract Act, 
but it is not clear from the judgment 
and the decree whether he intended to 
give a personal decree against defendant 
No. 2in respect of this 7/10ths of the suit 
amount. 

- He declined to pass a personal decree 
against defendant No. 1 or against the 
Inamdars. A. 8. No. 78 of 1930 has been 
preferred by defendant No. 3 and the con- 
nected appeal A.S. No. 84 of 1931 by defend- 
ants Nos. 5, 10, 11 and 14. The plaintiff has 
filed a memorandum of objections claiming 
a personal decree against defendants Nos. 1 
and 2 and a charge for the whole amount 
on the entire zamindari as per the plaint 
Sch. A. Defendant No. 2 had filed a memo 
of objections objecting to the lower Court's 
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decree and in particular to the priority 
given to the plaintiff over his own mortgage. 
On behalf of the appellant in A. S.No. 78 
of 1930 three contentions have heen (raised ?) 
before us: (1) as the deposit was made by 
the plaintiff, according to her own case, in 
pursuance of a loan arrangement between 
herself and defendant No. 2, plaintiff's 
only remedy was on the contract and as 
against defendant No. 2 and she could 
not invoke any docirine of equity to sup- 
port a claim against the properties in the 
hands of the other persons; (2) the plain- 
tiff's rights, if any, were only to recover 
severally from each of the villages specified 
in Sch. A a sum approximately representing 
its proportionate liability having regard 
to the total peisheusk payable by the 
zamindar; and (3) in any event the plain- 
tiffs claim was not entitled to priority over 
the mortgages which are anteriorin date 
to the deposit made by the plaintiff. 

It will be convenient to consider the 
first of the above contentions along with the 
Plaintifl’s claim (in the memo. of objections) 
for a personal decree against defendant 
No. 2. The personal liability of defendant 
No. 2 was sought to be based on two grounds, 
viz., (i) express contract, and (ii) quasi- 
contractual liàbility, either under ss. 
and 70, Contract Act, or on equitable 
grounds. As regards express contract, the 
learned Counsel for the plaintiff admitted 
that he could not maintain that there was 
a concluded contract even on the night of 
September 16, 1926, when plaintiff's agent 
is said to have gone to defendant No. 2's 
house. He, however, contended that by 
reason of what happened at Puttur, on 
September 17, .between the plaintiff's agent 
and defendant No. 2's agent, an enforce- 
able contract must be deemed to have come 
into existence before the plaintifs agent 
paid the money into the taluk treasury. 

In this connecticn he relied particularly 
upon the evidence of P. W. No. 1 and 
also that of P. Ws. Nos. 2 and 4. He 
criticised tne view of the learned Subordi- 
nate Judge thet the contract could not be 
deemed to have been concluded before a 
written memorandum in respect thereof had 
been signed. It is not clear whether the 
observation in para. 55 of the lower Court's 
judgment refers to the settlement of cer- 
tain details in connection with the loan. 
arrangement or merely to its reduction to 
writing. Whether the intention to have 
a formal document drawn up postpones 
the formation of the contract itself till 
such instrument is executed, is a matter 
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to be determined with reference to all 
the circumstances of the case: see 
Harichand Mancharam v. Govind Luxman 
(3), al. p. 342* and Currimbhoy and Co. Ltd. 
v.Creet(4), at p. 985f. It appears even from 
the evidence on the plaintiff's side that as 
different proposals were made from time 
to time inthe course of the negotiations 
between defendant No. 2 and the plaintiff's 
agent, it was considered desirable at each 
stage to have a draft from P. W. No. 1 to 
form the basis for discussion. Exhibit A, 
the draft finally intended to be executed 
in this connection, is a frirly complicated 
document and there will be nothing un- 
reasonable in assuming that an arrange- 
ment of that kind would, in all probability, 
have been intended to come into effect 
only on the execution of the necessary do- 
cument. 

Defendant No. 2 was obviously anxious 
that the method of payment of the loan 
should beone that would suit his conveni- 
ence and the proposals relating to repay- 
ment cannot, therefore, be dissociated from 
the proposal tolend. As stated already, 
defendant No. 2 had not definitely bound 
himself even on the night of September 16 
and the plaintiff's agent would only say 
that he (defendant No. 2) promised to 
send hisagent D. W. No.6 and D. W. No.4 
to Puttur the next morning and himself 
come to Puttur by 2-30 r. m. and if be was 
unable to come, (D. W. No. 6) would sign the 
agreement. It is admitted that even on the 
17th, defendant No. 2's agent, D. W. No. 6, 
took exception to some of the terms con- 
tained in the draft that had been prepared 
by P. W. No. lon the night of the 16th; 
but it is said that as plaintiff's agent 
agreed to the modifications suggested by 
D. W. No. 6and Ex. A was drafted only 
after both the agents had agreed on all 
the matters, a contract binding on defen- 
dant No. 2 must be deemed to have come 
into existence. There is some force in the 
suggestion that D. W.No.6 might have 
been playing a double game, inthe hope 
that the plaintiff's agent would anyhow 
deposit the money; this only makes it all 


(3) 47 B 335; 71 Ind. Oas. 763; AI R1923PC 47; 
50 TA 25;17 LW 572; 44M L J 608; 32 ML T175; 
3701.3 440; 25 Bom. L R53; 280 WN 73 


(PO. 

a 60 O 980; 141 Ind. Cas. 209; AI R1933P O 
29; 601 A 297; Ind. Rul (1933) P O 15;(1933) M` W 
N 10;64 MLJ 103,370 WN 265; 37 L W 253; 35 
To L R 223; (1933) A LJ6ll; 570 L J 264 
@ 0). 
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the more difficult to find that he entered 
into a binding contract. It is equally 
likely that the plaintiff's agent hoped that 
defendant No. 2 will, in any event, agree to 
repay the money in view of the alleged 
earlier negotiations. . 
. Ifa contract is to be inferred from what 
happened at Puttur on the 17th, the authority 
of D. W. No. 6 ts bind defendant No. 2 
by such a contract must be placed beyond 
doubt. His power-of-attorney (Ex. 13) 
does not seem to confer such authority on 
him; plaintiff is, therefore, obliged to fall 
back upon the conduct of defendant No. 2 
during the alleged preliminary negotiations 
and upon the fact that defendant No. 2’s 
men did bring some money to Puttur on 
the 17th. The story given by the defendant's 
witnesses as to the purpose for which this 
money was taken by D. W. No.6 is in 
some measure supported by the statement 
of P. W. No.2 that onthe 16th night de- 
fendant No. 2 refused to pay Rs. 20,000 
into the witness's hands because he re- 
quired it to make an arrangement with 
the purchasers if the plaintiff was not go- 
ing to deposit the amount required to set 
aside the sale. Whether that story repre- 
sents the whole truth or not, that circums- 
tance does not suffice to carry the matter 
beyond the stage of negotiations and ex- 
pectations. The evidence of P. W.No. 1 
is only hearsay, so far as it relates to the 
promises and representations attributed 
to defendant No.2. It is not, therefore, pos- 
sible to hold ‘that the learned Subordinate. 
Judge was wrong in holding that a con- 
cluded contract of loan had not been 
established. í 

As regards the alternative claim under 
ss. 69 and 70, Contract Act, the whole 
tenor oftne discussion in the judgment of 
the lower Court from para. 31 to para. 57, 
suggests that the learned Judge was of 
opinion that the ease fell both under s. 69 
ands. 70,Contract Act. Plaintiff's learned 
Counsel rigatly contended that on this 
reasoning a personal decree against de- 
fendant No. 2 should have followed. On 
behalf of defendant No. 2, it was argued 
that such a claim was wholly inconsistent 
with the case made in the plaint that 
plaintiff made the deposit in pursuance of 
an express contract with defendant No. 2. 
It- was also said that the grant of any such 
relief would practically am unt to permit- 
ting the plaintiff to enforce the covenant 
in the usufructuary mortgage to which she 
was not a party; in other words, the ex- 
pression ‘bound by law to pay’ ins, 69 


984 


must, it was said, be limited to liabilities 
arising under the law and not extended to 
cover liabilities founded on contracts with 
third parties. It was next argued that 
the covenant in the usufrucluary 
mortgage, even ‘taking it to impose an 
obligation on defendant No.2 to pay 
Rs. 70,000 towards the peishcush, was no 
longer operative as the rights and liabili- 
ties of the parties in respect of that mort- 
gage had been changed by reason of the 
Court of Wards taking possession of the 
mortgaged property in 1900 or had at any 
rate mergedinthe decree passedin O. S. 
No. 12 of 1901. It was also maintained that 
in the circumstances of this case, the plaintiff 
must be deemed to have made the deposit 
in her own interest and not ‘for another,’ 
within the meaning of s. 70, Contract Act. 
A further argument, in the same connec- 
tion, advanced on behalf of defendant 
No. 1, may also be noticed here. It was 
contended that whatever liability there was 
on the part of the defendant came to an 
end when the villages were sold by 
the Revenue Authorities and s. 69 could 
not be invoked in respect of payment of 
money made to set aside that sale. There 
is little force in the Objection “about the 
inconsistency between the claim on the 
express contract and that under s. 69 or 
s. 70. Ifthe express contract between the 
plaintiff and defendant No. 2 had been 
found to be true and enforceable, a ques- 
tion might arise whether in the circum- 
* stances plaintiff would be entitled to relief 
against the other defendants as well; but 
in view of our finding against the contract 
_ alleged, that problem does not arise. 


The argument against the extension of 
s. 69 to obligations arising under contracts 
(with third parties) is not free from diffi- 
culty. A claim under s. 69 is not the 
same as the enforcement ofa contract en- 
tereg into by the defendant with a third 
party, because the claim can be made 
only after the plaintif has made 
a payment to the paramount claimant. 
There are at least two decisions of this 
Court in favour of the-wider construction: 
Muthurakku Maniagaran v. Rakappa (2), 
and Rasappa Pillai v. Doraiswami Reddiar 
(6), and one decision of a Division Bench 
of the Bombay High Oourt, Somashastri v. 


(5) 26 M L J 66; 22 Ind. Cas.!9: A I R 1914 Mad. 
26; 14 M L T 591; 1913) M W N 1047. 
wr 49M LJ 88; 90 Ind, Cas. 545; A I R 1925 Mad. 
41, 
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Swamirao Kashinath (7), at p. 99*. It is, 
however, not easy to reconcile one or two 
steps in the reasoning of Sadasiva Iyer, J. 
in Muthurakku Maniagaran v. Rakappa 
(5), with the decision of the Judicial Com- 
mittee in Jamna Das v. Ram Avlar Pande 
(8). The decision in Muthurakku Mani- 
agaran v. Rakappa (5), was questioned 
in Kunchithapatham Pillai v. Palamalai 
Pillai (9), and has recently been dissented 
from by Ramesam, J.in S. A. No. 1850 of 1927 
[since reporied in Muthiah Bhagavathar v, 
Venkatarama Ayyar (10)] An observation 
in the judgment of the Judicial Committee 
in Nathukhan v. Thakur Burtonath Singh 
(11), at p. 4467, lends some colour to the 
view that persons who are not parties to 
a contract cannot, even after they have 
made a payment to the paramount claim- 
ant, claim reimbursement from one who by 
contract with another had bound himself 
make that payment; their Lordships say 
that : 

“The sait as against Bindersi was misconceived, 
for the plaintiffs were not parties to the deed om 


September 7, 1904, and no trust was thereby created! 
in their favour.” 


This remark must, however, be under- 
stood in the light of the fact (noted im 
the judgment) thatin another suit it had 
been decreed (on a compromise) that 
Bindersi should give up to his vendor the 
property in return, for the sale of whick 
Bindersi had agreed to discharge the debs 
due from the vendor to the paramouni 
creditor, on that state of facts, it would be 
possible to say that Bindersi was no longe: 
liable to anybody for the debt. In an» 
view, this pronouncement can bear onl» 
on s. 69 and not on s. 70, because the 
condition of another person (i. e, Bindersj 
enjoying the benefit of what the plainti: 
did could not be postulated in that case 
It is, however, unnecessary to express an, 
final opinion upon this queslion in thi 
case, because the liability of defendan 
No. 2 under the usufructuary mortgag: 


(7) 42 B 93; 43 Ind. Cas. 482; A IR 1917 Bom, 5, 
19 Kom. L R +39. 

(8) 34 A 63:13 Ind. Cas 304; 39 TA7;16 OW. 
97: LLM LT6;9 ALJ 37; (1912) M WN 32:15 : 
LJ 68; 14 Bom. L R1; 21 M L J 1158 (P 0). 

(9) 32 M LJ 347; 39 Ind. Cas. 405; A I R19} 
Mad. 1012: (1917) M W N 166, 

(10) 69 M L J303, 163 Ind. Cas. 977: A IR 19: 
Mad. 106; 59 M 121; 42 L W 482; 9R M84; (1935) 
WN 1242. 

(11) 42 M L J 444; 66 Ind. Cas. 107; A I R 19 
P C176; 204 LJ 301; 26 O W N5l4; 35C LJ 4] 
24 Bom. L R 571; 15 L W 635; (1922) M W N3 
(PO). 

*Page of 42 B.—[Hd.] 

{Page of 42 M L J.—[Ed.] 
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deed in respect of payment of revenue 
is little more than a definition of the 
liability cast on him by law, viz., s. 76 (c), 
Transfer of Property Act. 

The contention that defendant No. 2's 
liability (whether under the law or under 
the covenant) to pay the Government 
revenue had come to an end by reason of 
the decree in O.S. No. 12 of 1901 or by 
reason of his dispossession by the Court of 
Wards was not raised in the Oourt below 
and even the papers relating to these 
proceedings have not been filed in the 
suit. Indeed, in view of the attitude all 
along taken by defendant No. 2, he could 
scarcely have intended to raise it. In his 
relations with the Revenue Authorities as 
well asin interlocutory petitions fled by him 
in Gourt in O. S. No. 12 of 1901 he has always 
maintained that he was in possession and 
entitled to possession as a ‘usufructuary 
mortgagee’ (see Ex. N-1). He has admitted- 
ly continued to remain in possession; and 
even in his deposition in the present suit 
he asserts that he continues to be the usu- 
fructuary mortgagee. 

The decree in O. S. No. 12 of 1901 was a 
compromise decree and it is too much to ask 
us to apply to it, as a mere matter of 
law, the dictum of the Judicial Committee 
in Het Ram v. Shadi Ram (12) that on 
the making of the order absolute for sale 
the segurity is extinguished and hold that 
defendant No. 2 has thereafter been re- 
lieved of all obligations attaching to his 
possession. That observation of their 
Lordships has relation to the right of the 
simple mortgagee as such, because their 
Lordships go on to say that for the right 
cf the mortgagee under his security there 
was substituted the right to ‘a sale con- 
ferred by the decree. What about the 
right to possession? Section 89, Transfer 
of Property Act, did not contemplate such 
a case atall; and it cannot be maintained 
as a necessary legal consequence of the 
passing of the order absolute that the cre- 
ditor’s continued possession cannot be in 
the character of a usufructuary mortgagee : 
cf. Sri Raja Papamma Rav v. Sri Vira 
Pratap H. V. Ramachandra Razu (13). 

Nor is there any specific provision in 
the Court of Wards Act to the effect that 
on dispossession under s. 43 a usufructu- 

(12) 40 A 407; 45 Ind. Cas. 798, A IR1918 PO 
34; 45 I A 130; 5P LW 88; 16 A LJ 607;35 MLJ 
1; 2: M L T 92; 28 CL J 188; (1918) M W N 518; 
20 Bom. L R 79s; 22 C W N 1033; 9 L W 550: 12 
Bur. L T 73 (P ©). 

o 19 M 249; 23 I A 32; 6 M L J 53; 7 Sar. 10 
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ary mortgage is finally extinguished. It 
has been admitted before us that one of 
the provisions of the compromise decree 
was that the Court of Wards (who had then 
taken possession) should continue to pay 
to defendant No. 2 the net income from 
the Narayanavaram Taliq; and that ig 
apparently the reason why when the Court 
of Wards released the estate from. their 
management, they put these villages in 
the possession of defendant No. 2. Even 
during the execution proceedings in the 
mortgage suit, he seems to have admitted 
that he was “liable to account to the judg- 
ment-debtor for the profits realized as 
mortgagee in possession” and his only con- 
tention was that that was not a matter to be 
gone intoin execution: see Lodd Govind 
Doss Krishnadas v. Rajah of Karvetnagar 
(14), at p.° 221+. Defendant No. 2 can, 
therefore, scarcely insist in being allowed 
to raise here for the first time, without 
necessary materials, the contention that 
his obligations as a usufructuary mort- 
gagee have come to an end and there 
appears to be little merit or substance in 
that contention. 

It is accordingly unnecessary to con- 
sider at length whether the dictum in Het 
Ram v. Shadi Ram (12) can be under- 
stood and applied in the unqualified way 
that defendant No. 2's learned Counsel 
asks us todo. In Sukhi v. Ghulam Safdar 
Khan (15), at p.475t, the Judicial Gom- 
mittee refer to the decision of this Court 
in Vanamikalinga Mudali v. Chidambara 
Chetty (16) and clearly suggest that more 
guarded language might have been employ- 
ed in Het Ram v. Shadi Ram (12), if the 
Madras case had then been brought to 
their Lordships’ notice. In Abbas Ali Khan 
v. Chote Lal (17) one learned Judge of 
the Allahabad High Court went so far as 
to suggest that the dictum in Het Ram 
v. Shadi Ram (12) could no longer be 
taken as good law in all its generality, 
in view of their Lordships’ laser pro- 
nouncements. The language of s. 89, 
Transfer of Property Act, would be satisfied 
by holding [asin Vanamikalinga Mudali 
v. Chidambara Cheity (15)| that that is the 
o 29 M L J 219; 30 Ind. Cas. 357; AIR 1916 


ad. 795. 
(15) 43 A 469; 65 Ind. Cas. 151; A I R 1922 PO 
11:481 A 465; (1921) M W N 445:l4 L W 16% 26 
O WN 279; 42M LJ 15; 30 M L T 175; 24 Bom. L 
R 590 (P C). 

(16) 29 M 37. 

(17) 49 A 162; 97 Ind. Cas. 594; AIR 1927 All. 28; 
24 A u J 1025. 
*Page of 29 M. L J.—[Ed.] 
{Page of 43 A.—|Ed.]- 
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basis on which the execution of the decree 
should proceed: cf. the observations in 
Venkataramana Reddi v. Rangiah Chetti 
„at pp. 415-6*. | 
ee Aas not prepared to take seriously 
the contention that as usufruciuary mort- 
gageo, defendant No. 2 was under no ob- 
ligation to pay Rs. 70,000 towards peish- 
cush, but only had an option. Caluse 12 of 
the mortgage deed on which reliance was 
placed in support of this contention can 
reasonably refer only to the balance of 
peishcush payable by the mortgagor over 
and above Rs. 70,000 which under cl. (5) 
the mortgagee has to pay. Such a provi- 
sion was necessary because the villages 
comprised in the usufructuary mortgage 
could not be separately registered from 
those still held by the mortgagor. It will 
be making the document self-Gontradic- 
tory to hold that the very payment which 
was made obligatory in el. (5) was intended 
to be made optional by el. (12). Under 
cl. (5) the sum of Rs. 70,000 has to be 
paid annuully out of the income of the 
mortgaged villages and the surplus income 
alone isto be credited towards interest. 
Tt will be meaningless to, apply to this 
sum of Rs. 70,000 the provision in cl. (12) 
for payment of interest on any sums which 
the mortgagee may pay under it towards 
ishcush. — 
ee contention that plaintiff cannot 
rely on ss. 69 and 70, Contract Act, 
because her village had also been sold, 
and she must be deemed to have made 
the deposit for her own benefit is opposed 
toa long line of authorities. If, even as 
between the parties the plaintiff had to 
bear ashare of the liability, it might be 
argued that the plaintiff's remedy was a 
suit for contribution properly so called. 
But on the finding that the plaintiff is not 
liable to contribute any portion towards 
the peishcush, theargument based on Jaga- 
pati Raju v.Sadrusananama Arad (19) bas 
no application: cf. Thirumalai Savuri Naic- 
kerv. Royar, 62 Ind. Cas. 106 (20).] The fact 
‘that by reason of the deposit, plaintiff's 
village also was saved does not of itself pre- 
clude the conclusion that the deposit was also 
made for the owners of the other villages. 
Section 69 or s. 70 has in numerous 


instances been applied as between co- 
a8) AIM L ə Ha TO na: Cas. 212; A I R 1922 
. 249; (1922 M W 2 A 
any) 39 G 195: 31 Ind Cas. 255; A IR 1916 Mad. 
980; 29 M L J 639; 2 L W 1046; 18 M L T 464. 
(20) 62 Ind. Cas 706; A I R 1921 Mad. 530; 40 M 
L J 529; 13 L W 559; (1921) MWN 334. 


*Page of 41 M. L, J.— [Ed] 
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owners: Domadara Mudaliar v. Secretary 
of State (21) at p. 92*, Sri Sri Sri Gajapati 
Chandra Deo Garu v Srinivasacharlu (22), 
Jaros Kumari v. Basanta Knmar Roy 
(23), Upendra Krishna Mandal v. Naba 
Kishore Mandal (24), Kedar Nath Mistri 
v. Narayana Chandra (25) Hari Prasad 
Roy v. Rama Prasad Rai, 60 Ind. Cas. 414 
(26) and Bhagavati Saran Singh v, Maiyan 
MuratMati Kuer (27) and the authorities 
there cited. In Ganapathi Bhatta v. Sanna 
Sedu (28), Wallace, J. does not as a matter 
of law negative the application of s. 70 to 
cases where the plaintiff also benefited by 
his act, but only suggests that where the 
dominant motive of the plaintiff was to 
benefit himself, the application of s. 70 may 
not be justifiable. 

In Rajah of Pittapur v. Secretary of State, 
25 Ind. Cas 783 ,29),Spencer,J. agreed with 
the proposition of law laiddown by Milley, J. 
in Sri Sri Sri Gajapati Chandra Deo Garu v. 
Srinivasacharlu (22) but on the facts of the 
particular case the learned Judges came 
to the conclusion that the work in respect 
of which contribution was claimed in that 
case had been done chiefly in the in- 
terests of the plaintiff. As Sankaran Nair, J. 
put it, in the course of the argument in 
that case, the position there was that the 
plaintiff would have gone on with the work 
whether he gotcontribution from the defen- 
dant or not. Even in Ayudayappa Pillai 
v. Thillai Thandavaroya Pillai (30) 
the point is left as oneof fact for deter- 
mination in the circumstances of each 
case: see also Sampath Ayyangar v. Raja 
of Venkatagiri (31). The evidence and the 
probabilities in the present case clearly 
establish that the plaintiff in making the 
deposit did not act merely for herself. 
Even according to the evidence on the 
defendants’ side, there wasa proposal that 


(21) 18 M 88; 4 M L J 205. 
(22) 38 M 235; 20 Ind. Cas, 445: AI R 1915 Mad, 
95; 25 M L 7433; 14M L T 20; (1914) M W N 99, 
(23) 32 © 374, 
r oe COW N813; 61 Ind. Cas. 615;A I R 1921 
Jal. 93. 
(25) 34 O W N 41; 126 Ind. Cas. 261; ATI R 1930 
Oal. 344; Ind. Rul. (1930) Cal. 709. 
(26) 60 Ind. Cas, 414; A I R 1920 Cal. 657. 
(27> 10 Pat. 528; 134 Ind. Cas. 139. AI R 1931 Pat 
394; 13 P L T 21; Ind. Rul. (1931) Pat, 427. 
(28) A I R 1930 Mad. 644;126 Ind. Ous. 733; Ind 
Rul. (1939) Mad. 925. 
r 25 Ind. Cas. 783; A IR 1915 Mad. 428; 16 M L 
(30) 27 L W 406; 111 Ind. Oas. 513; A I R 1928 
Mad. 320; I L T 40 Mad. 185 
(31) 33 L W 284; 129 Ind. Cas. 828; A IR 1931 
Mad. 51; Ind. Rul. (1931) Mad. 348. 
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the plaintiff “might save her village by 
some arrangement with the purchaser 
thereof. There canbe little doubt that it 
was the negotiation that had been going 
‘on between the plaintiff and defendant No.2 
with a view to save all the Sch. B villages 
that induced the plaintiff's agent not to 
seek plaintiff's henefit alone but save all 
the villages for the benefit of all concerned. 
‘Itis fairly certain that defendant No. 2 
“knew that the plaintiff was laying out her 
money in the expectation of being re-paid” 
cf. Narayanaswami Naidu v. Sree Sree- 
nivasa Jagannadha Rao (32) at p. 195*. 
Even if the question of an option to 
accept the benefit of the act be considered 
material, defendant No. 2 has undoubtedly 
accepted the benefit in this case. As pointed 
out by Sankaran Nair, J., in Raja of Pitta- 
‘pur v, Secretary of State, 25 Ind. Cas. 783 (29), 
ap. 789} if a person uses property which 
but for another's act would not have exist- 
ed or been available to him, he consciously 
accepts the benefit of the other's act and 
must pay for it : see also Lakshmana Chetti 
v. Arunachalam Chettiar (33) and Bhagavati 
Saran Singh v. Maiyan Murat Mati Koer 
(27) at p. 543ł. Itis not defendant No. 2's 
case that he does not want the property 
at the cost of paying the plaintiff the ex- 
penses incurred in savingit. The distinc- 
‘tion sought to be drawn by defendant 
No. 1’s learned Counsel between a payment 
made prior to the sale and a payment made 
toset aside a sale after it has taken place, 
is not of much practical consequence in 
the circumstances of this case. Even ifit 
be assumed that the defendant’s liability 
to pay to the Government came to an end 
with the sale [cf. Kanga] Chandra 
Pal v. Guninath Pal, 68 Ind. Cas. 104 (34) 
and Sri Maharaja Parbhu Narain Singh v. 
Babu Beni Singh (35)], that will only exclude 
the application of s. 69 and not the ap- 
plication of s.70. It will suffice to refer 
to the following authorities to show that 
reimbursement has been decreed even in 
respect of money paid to set asidéa sale: 
Rasappa Pillai v. Doraiswami Reddiar (6), 
Hari Prasad Roy v. Rama Prasad Roy, 60 
Ind. Cas. 414 (26), Kedar Nath Mistri v, 
(32) 33 M 189; 5 Ind. Cas, 318; (1910) M W N 480; 7 
M L T 249. 
(33) 34 L W 859; 135 Ind. Cas. 590; A IR 1932 
Mad. 451; (1981) M W N 1231; Ind, Rul, (1932) Mad 


174. 
(34) 68 Ind. Cas. 104; A I R 1920 Cal. 1002; 240 W 
N 1068 


(35) li O WN 361; 5 Ind, Cas. 779. 
*Page of 33 M.—[Ed.] 
TPage of 25 Ind. Cas.—[Hd_] 
{Page of 10 Pat.—(Hd.] 
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Narayana Chandra (25), Kangal: Chandra 
Palv. Gopi Nath Pal, 68 Ind. Cas. 104 (34) 
and Bhaguvati Saran Singh v. Maiyan Murat 
Mati Koer (27), and the other cases there 
cited. But in most of these cases—at any 
rate when the point was raised—the Court 
has declined to award, under these sections, 
the 5 percent. payable to the purchaser 
asstatutory compensation : see the authori. 
ties collected in Bhagavati Saran Singh v. 
Maiyan Murat Mati Koer (27), at p. 548%. 
- The plaintiff willinthe above view, be 
entitled to a personal decree against de- 
fendant No. 2 for the amount of land reye- 
nue and excess land cess paid by her and 
interest thereon, either on the basis of s, 69 
ors. 70, Contract Act, or on general prin- 
ciples of equitable reimbursement. 

The plaintiff's claim fora personal decree 
against deféndant No.1 is scarcely open 
to question. So long as defendant No. 1 
continues tc remain the registered proprie- 
tor, he is undoubtedly bound by law to pay 
the peishcush within the meaning of s. 69 
and it makes no difference that he is not 
in possession of all the villages or is not the ` 
real owner in respect of them. Even if 
as above suggested s.69 should be held 
to be inapplicable after the revenue sale 
had taken place, the claim against him 
will be justitied unders. 70. Buteven as 
against him, the personal decree must be 
only for the same sum as above “indicated 
in respect of defendant No. 2, A point 
was sought to be raised before us that 
defendant No. 2 had paid a large amount 
for the June instalment of kist for Fasli 
1335 and he should be given credit here 
for that sum. The question was not raised 
in the Court below and we are not prepar- 
ed to allow it to be raised here for the first 
time. Similarly it was suggested ihat the 
plaintiff had independently paid the land 
cess due on her villages and that amount . 
should not, therefore, be deducted from the 
plaint sum. There is no proof of this pay- 
ment either. . 

If we had come to the conclusion that 
the plaintiff's agent made the deposit in 
pursuance of an enforceable contract of 
loan between the plaintiff and defendant 
No. 2, it might be doubtful if the plaintiff 
could have sustained her claim for a charge 
on the properties, on the analogy of the 
doctrine of salvage or on equitable grounds: 
cf. Yourell v. Hibernian Bank (36), at 
pp. 390, 391, 394 and 401}. The decision in 


(36) (1918) A C 372; 87 LJP O1; 117 LT 729. | 
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Narain Pershad v. Narain Singh (37), re- 
lied on by the plaintiff's learned Counsel 
bears no true analogy to the present case. 
But the grant of relief to the plaintiff 
under s. 69, or s. 70, Contract Act, will 
not preclude the declaration of a charge 
on equitable grounds: cf. Shib Lal v. 
Munni Lal (38). In Nugender Chander 
Ghose v. Sreemutty Kaminee Dossee (39), the 
right to a charge was recognized in addi- 
tion to the personal decree under Bengal 
Regulation I of 1845. The appellant's first 
contention must, therefore, be overruled. 
Proceeding next to the second point urged 
on behalf of the appellant, I may point out 
and this was particularly pressed on 
us that the prayer in the plaint has been 
framed only on the footing of the liability 
of each of the A Schedule villages for a 
proportionate share of the plaint amount. 
No reasons are gatherable from the judg- 
ment for the learned Judge departing 
from this basis and throwing the whole 
liability on the 18 villages specified in 
Sch. B tothe plaint and making it a joint 
liability though some reasons are given 
to explain the division into 7-10ths and 
3-10ths. 

The extent of the difference between the 
two methods to the appellants will be rea- 
lized when itis noticed that according 
to the calculations worked out in Sch. 0, 
the appellant’s village will be liable only 
for a sum of Rs. 1,696-9-2, whereas under 
the decree of the lower Court that village 


(with four other villages) js declared 
jointly liable to the plaintiff for about 
Rs. 17,000. Mr. Srinivasa Iyengar, who 


appeared for the plaintiff, recognizes that 
the basis adopted by the Court below is 
different from that on which relief was 
asked for inthe plaint; and even in the 
mem) of objections filed here on behalf 
of the plaintiff a point has been taken 
that a charge should have been declared 
on all the A scheduled properties: but he 
contends nevertheless that the course 
adopted bythe learned Subordinate Judge 
is warranted by law. He argues that the 
plaintiff has two bases of claim: one 
resting on the common liability of all the 
A scheduled villages for the? peishcush 
due to Government andthe other on the 
fact that 13 of these villages which had 
been lostto the owners by reason of the 

(37) AI R1931 All. 40; 131 Ind. Cas, 599; (1930) A 


L J 1577; 52 A 1037; Ind. Ral. (1931) All. 407, 
(38) 44 A 67; 63 Ind. Cas. 604, A I R 1992 All, 53; 19 


ALJ 840. 
(89) 11M IA 241;8 W R17; 2 Suther. 77;2 Sar. 
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revenue sale were saved for them by rea- 
son ofthe deposit made by the plaintiff, 
According to the learned Counsel, a charge 
on all the A scheduled properties will be 
justified on the first ground and a charge 
tor the whole amount on the B scheduled 
properties can be claimed on the second 
ground; he maintained that the latter 
alternative is even more closely analogous 
than the former to the ‘salvage lien’ invok- 
ed in some cf the authorities. 

Here again it seems to me legitimate to 
draw a distinction between the amount 
actually due as arrears and the five per 
cent. ete., payable under s. 37 (A), Revenue 
Recovery Act for the privilege of setting 
aside a sale that has taken place. So far 
as the former amount is concerned, the 
liability was the liability of all the A 
scheduled properties and there appears no 
justification for making a difference be- 
tween the stage before the sale and the 
stage alter the sale. A revenue sale quite 
as much as an execution sale is conditioned 
by the possibility of its being avoided in 
the manner provided by law by applica- 
tion within a month; and during this 
period, the liability for revenue must in 
asense be deemed to continue to subsist 
on all the properties. If this isthe true 
position, there is no justification for 
throwing the entire liability on the prop- 
erties actually sold when the payment is 
made after the sale any more than for 
throwing it exclusively upon the properties 
that may be attached,if the payment is 
made after attachment but before sale. 
In respect of this situation, the doctrine 
of salvage must be taken to be referred 
to more asfurnishing an analogy than as 
literally applicable. As regards the extra 
five per cent. and other miscellaneous 
items required to be deposited under s. 37 
(A), Revenue Recovery Act, the position 
is different. The analogy of salvage may 
be invoked even in respectof these items 
but as they never constituted a chargeon 
the entire properties, the principle of 
salvage would make them recoverable 
only out ofthe properties whose sale has 
been set aside by such deposit: cf, Bhag- 
wan Singh v. Muhammad Muzhar Ali Khan 
(40). It must be mentioned in this connec- 
tion that the purchase of Kathammal Ma- 
harajapuram was not completed by the 
revenue auction-purchaser; it cannot, there- 
fore, be said to have been saved by the 
plaintiff so as to be subjected to a charge. 


(40) 36 A 272; 23 Ind, Oas. 339; AIR 1914 All 
320; 12 A LJ 394, 
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For the same feason, so much of the five 
per cent. deposit as is proportionate to the 
sale price of this village must be decreed 
to have been unnecessarily made. and ac- 


cordingly left ont of account for the pur- 
poses of this suit. . 


_ Whether in respect of the first item or 
in respect of the second, I think the ana- 
logy of salvage justifies only a pro rata 
liability and not a joint liability : (ef. Hal- 
sbury's Laws of England, Vol. 26 Title 
‘Shipping’ paras, 899 and 901). This view 
is also supported by the principle enunciat- 
edin s.82, Transfer of Property Act. Mr. 
Srinivasa Iyengar contended that the rule 
of several liability for proportionate 
amounts should be followed only in case 
where the suitis for contribution and he 
maintained that the present is not such a suit. 
In this connection he relied on Motichand 
v. Bajarang Sahai (41) and Jognarain 
Singh v. Badri Das (42). Where several 
Persons are under a joint liability, these 
cases will no doubt apply: cf. Sampath 
Ayyangar v. Raja of. Venkatagiri (31), and 
likewise where a statutory provision ex- 
pressly declares a charge on the entire 
holding in favour of the person making 
the payment: cf. Beni Madhub Banerjee 
v. Purna Chandra Daw (43). But in the 
present case, there is no question of joint 
Personal liability of the parties : ef. Mosaf- 
kanni Rowther v. Doraisami (44), Surya- 
narayana v. Appa Rao Bahadur (49). 
The principle underlying s. 82, Transfer 
of Property Act, is not excluded merely 
because of the finding that as between 
the plaintiff and the zamindar plaintiff's 
Villages are not liable to contribute 
towards the peishcush. The ‘substantive 
declaration in the section that the lia- 
bility of the items respectively belonging 
to different owners is only to contribute 
rateably tothe common burden cannot be 
affected by the form of the action or even 
the existence of a contract to the contrary 
in favour of one of the several shares. I 
am, therefore, of opinion that the declara- 
tion of charge in plaintiff's favour can only 
be on the basis of the pro rata liability 
of the properties in the hands of different 
owners and that for this purpose the 
amount paid for land revenue and excess 


(41) 16 OL J 148; 17 Ind. Cas. 45. 

(42) 16 O LJ 156; 13 Ind. Cas, 144. 

(43) 11 Ind. Cas, 897/14 © LJ 134. 

(44) 26 L: W288; 105 Ind. Cas. 179; A I R 1927 Mad. 
931; 54 M LJ 30. 
of 29 L W 600; 115 Ind. Cas, 351; 56ML J 
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land cess and subsequent interest thereon 
must be distributed on the entirety of the 
properties registered in the zamindari’s 
name, bui that the sum representing the five 
per cent. solatium and interest thereon 
should be distributed on, the Sch, B pro- 
perties (except Kethumalmaharejapuram). 
The appointment must be made, if neces- 
sary, on the lines indicated in s. 45, Madras 
Revenue Recovery Act. | 

The third contention in the appeal, 
relating to the question of first charge, has 
been argued mainly with reference to the 
observation of the Judicial Committce in 
Manohar Das v. Hazarimul (46) and a deci- 
sion of this Court in Vyraperumal Mudaliar 
v. Alagappa (47). The question of priority 
did not arise for decision either in Raja 
of Vijayanagaram v. Rajah Setrucheria 
Somasekara Rao (48) or in Seshagiri v. 
Pichu (49). It may be recalled that in 
Raja of Vijayanagaram v. Rajah Setru- 
cherla Somasekara Rao (48), a Full Bench 
of this Court adopted the conclusion 
reached in the dissenting judgment of 
Mitter, J. in Ram Das v. Mezaffer 
Hossain -Shah (50) and of Mahmood, J. in 
Chitor Mal v. Shibhal (51). But it 
will be too much to attribute to the learned 
Judges who constituted the Full Bench an 
intention to adopt all the reasoning con- 
tained in the judgment of Mitter, J. and 
Mahmood, J. In the referring judgment, 
Sir Bhashyam Aiyangar, J. adverted to the 
question of priority and expressed a pre- 
ference in favour of the view of Mahmood, 
J., but he guarded himself against being 
understood as expressing any decided 
opinion on the point. In the opinions de- 
livered by the Full Bench not merely is. 
there no reference to the question of. 
priority, but the reference to the pos- 
sibility of supporting the charge on the 
principle of s. 82and s. 100, Transfer 
of Property Act, suggests that the learned 
Judges were not altogether following the 
reasoning of Mitter and Mahmood, JJ., for. 
no argument in favour of priority could be. 
deduced from these sections. Sir Sub- 
ramania Iyer, J. states bis conclusion as 

(46) 59 C 463; 134 Ind. Cas, 645; AIR 19381 P O 
226; 58 I A 341; 80 WN 893. 25 C WN 1040; 54 
CL J 125; (193i) A L Jt00;61 M LJ 343; 31L W 
te Bom, L R 1345; Ind. Rul. (1931) P O 293 
: ah 55 M 468; 135 Ind. Cas. €09; ATR 1932 Mad. 
189; 62M LJ 31; 34 L W 889; (1981) M W N1197, 
Ind. Rul. (1932) Mad. 177. ; 

(48) 26 M 686. 

(49) 11 M 452. 

(50) 14 C 809. 

(51) 14 A 273; A W N 1892, 117 (F B). 
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one arrived at independently of the 
analogy of salvage lien and all the three 
learned Judges purport to follow Seshagiri 
v. Pichu (49).. The Full Bench judgment, 
therefore, throws no light on the question 
of priority. 

In Seshagiri v. Pichu (49) Muthuswami 
Iyer, J. piaced some reliance on the 
theory of subrogation and if this theory 
could be wholly relied on, it may be pos- 
“ sible to suggest that the first charge pos- 
sessed by the Crown will also pass to the 
person who pays the whole peishcush. But 
both Bhashyam Iyengar, J. in Raja of 
Vijayanagaram v. Rajah Setrucherla 
Somasekara Rao (48) at p. 710*, and 
Mahmood, J. in Chitor Mal v. Shibhai 
(51), at p. 332{, have shown that.the 
principle of subrogation cannot be in- 
voked to place the subject in the same 
position as the state for this purpose : see 
also Ramnandam Prasad v. Ram Das (52). 
The decision in In re Lord Churchill 
Ministry v. Churchill (53) must be limited 
to the law of principal and surety. Though 
in Seshagiri v. Pichu (49) Muthuswami Iyer, 
J. refers to Ram Das v. Mozaffar Hossain 
Shah (50) he does not in terms purport to 
adopt the reasoning of Mitter, J. but the 
other learned Judge (Kernan, J.) expresses 
his concurrence with the reasons given by 
Mitter, J. in his judgment. In the Calcutta 
case the question of priority did not arise 


for.decision but the reasoning of Mitter, J.. 


is directly in favour of it. In Chitor Mal 
v. Shibhaz (51) the question of priority had 
to be considered and Mahmood, J. expressly 
affirmed it. If the law relating to 
salvage lien can be held to furnish a 
true analogy, the right to priority over all 
the other interests will be a logical conse- 
quence; and this seems to be the trend of 
the Irish decisions referred to by Mitter, J. 
The following observations of Lord St. 
Leonards in In re Tharp (54) put the 
reason for this view in terms which are 
identica? with those employed in cases of 


maritime salvage: 

“He that paysthe salvage has a prior encumbrance 
to every other charge and interest because so far as 
any interest is left to anybody it is acquired by that 
payment,” 

Notwithstanding the reluctance of Sir 
John Edge and Sir Arthur Wilson to drag 


ns A IR 1934 Pat, 70; 155 Ind. Cas. 663; 7 R P 
8. 

(53) (1990) 39 Ch. D 174; 58 LJ Ch. 136; 59L T 
7; 36 W R 805. 


? 


(54) (1852) 2 Sm. & G 579. 
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in the analogy of salvage, the Judicial 
Committee have reiterated the analogy, 
Dokhina Mohan Roy v. Saroda Mohan 
(55), at page 149* and Manohar Dus v. 
Hazarimull (46) at page 470, and the 
language employed by their Lordships in 
Manohar Das v. Hazarimull (46) at page 
470T is much too clear to be mistaken and 
much too positive to be ignored. Even in’ 
Nugender Chander Ghose v. Sreemutty 
Kaminee Dossee (33), at page 258t ibe 
Judicial Committee recognised, in favour 
of the person paying the revenue, a charge 
as against ali persons interested in the 
property: there is no reason for restricting 
this general observation to persons having 
an interest inferior to that of the persons 
making the payment or acquiring an 
interest subsequent to the date of payment. 
In Manohar Das v. Hazarimult (46), their 
Lordships not only quote with approval 
this passage from Nugender Chander Ghose 
v.Sreemutty Kaminee Dossee (39) but speak- 
ing of the payment asa ‘salvage payment 
on behalf of all persons interested’ add that 
the person making the payment would be 
entitled ‘in accordance with the opinion of 
the Board in Nugender Chander Ghose v. 
Sreemuity Kaminee Dossee (39) to a first 
charge.’ They follow up this statement of 
the law by modifying the deeree of the 
trial Judge soas to give the plaintiff a 
‘frst charge on the sale proceeds.’ It has 
been contended on behalf of the mortgagees 
that in Manohar Das v. Hazarimull (46), 
the question of first charge in the sense 
of priority over all other encumbrances did 
not arise for decision and that their Lord- 
ships were merely giving to the plaintiff 
what he was, entitled to under the terms of 
the document as well as under the express 
provisions of Bengal Act XI of 1859, namely, 
the privilege of adding the amount of 
revenue paid by him to the amount of his 
mortgage, so as to gain priority therefor 
over persons claiming under mortgages 
subsequent to the plaintiff's. In support 
of this interpretation of the judgment, 
reliance has been placed upon the observa- 
tions of this Court in Vyrapermial Mudaliar 
v. Alagappa (47). f ; 

With all respect, 1 am unable to agree 
that that isthe true scope of their Lord- 
ships’ pronouncement; for, on that footing, 
it would have been sufficient for their 


(55) 210 142; 20 I A160; 6Sar, 366; 17 Ind. Jur. 
576 (È O). ` 
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‘Lordships merely to rely upon the clause’ 


in the morigage-deed and on the terms of 
Act XL of 1859 and there would have been 
no necessity to refer at such length to the 
decision in Nugender Chander Ghose v. 
Sreemutty Kaminee Dossee (83) or to invoke 
the analogy of the doctrine of salvage. 
Wt is true that it is not clear from the report 
whether the first charge declared on the 


jale proceeds was intended to affect the 


eight under the prior usufructuary mort- 
gage. We have nut been able to ascertain 
trom any of the available reports or from 
he judgment of the High Court in 
Wazarimull Babu v. Manohar Das (56) 
whether in the jirst suit of the plaintiff a 
sale had been ordered free of the usu- 
‘Tuctuary mortgage or not. Ib would appear 
shat the usufructuary mortgage interest was 
epresented in the plaintiffs’ mortgage suit 
vad the appropriate form of the decree 
would in that case have been to direct a sale 
wf the whole interest in the property and 
tive the usufructuary mortgagee the first 
sharge over the proceeds. It is only if 
some such thing had happened, the Privy 
vouncil would have found it necessary 10 
sive an express direction in the later suit 
hat in respect of the revenue payment, the 
jlaintiff should have a ‘first charge over the 
ale proceeds’ in the first mortgage 
suit. The declaration of the first charge 
would have been inappropriate if all that 
was Meant was that the plaintiff was to 
ve entitled tothe revenue amount aiong 
with the amountof his own mortgage 
hich had been decreed in that very 
uit. It is noteworthy that in the last 
‘aragraph on p. 470“ in Manohar Das v. 
dazarimull (46) where they refer to the 
tause in the mortgage deed, their Lordships 
ake care to say that it gives priority over 
subsequent encumbrances’. The discus- 
ion of Nugender Chander’s .case (39), the 
sference to the salvage doctrine and the 
se of the expression ‘first charge’ seem 
> us unmistakable in their significance, 
‘hen it is borne in mind that the judgment 
Ethe Board was delivered by Sir John 
Wallis, who was quite familiar with the 
iscussion of this topic in the Indian 
ourts, nct merely by reason of his long 
say here, but also by reason ofthis hav- 
ag been Counsel for oneof the parties 
1 Raja of Vijayanagaram v. Raja Setru- 
herla Somasekara iao \48). 


(56) 970 298; 126 Ind. Cas. 125; A I R1930 Cal, 
1 33 O W N 1163; Ind. Rul. (1920) Cal. 669. 
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It was next argued that the recognition 
of a first charge was opposed ty the policy 
of the legisiature as indicated in s. 35 
Madras Revenue Recovery Act, and in 
s. 12 (ce), Transfer of Property Act. It will 
be noticed that the provision in the 
Revenue Recovery Act is not even consis- 
tent withthe provision in the Transfer 
of Property Act, because under the former 
the -charge will take effect only as from 
the date cf the payment of the revenue, 
whereas under the latter the amount paid 
towards revenue could be added onto the 
mortgage money so as to have priority 
over all encumbrances subsequent to the 
date of the mortgage itself. If, as observed 
by Bhashyami lyengar, J. in Raja 
of Vijayanagaram v. Raja Setrucherla 
Somase kara kao (48) at pp. 699 and 700*, 
there is no scdpe here tor appling the 
maxim expressio unius est exclusio alterius, 
there is even less scope for drawing from 
legislative enactments any indication of a 
consistent policy. For instance, in the 
Estates Land Act, provision has heen made 
in s. 1238 (on the analogy ofs. 171, Bengal 
Tenancy Act) fora charge in favour of 
any person interested paying tue rent due 
ona holding and cl. (t) declares that 
such charge shall take priority over every 
other charge on the holding other than 
a charge for arrear of rent and any 
prior charge under this section. This is 
the logical result of the declaration in s, 5 
that rent shall -be a first cnarge on the 
holding. If one is to speculate as to the 
policy of the legislature, there is no reason 
why a person interested in the paymentof 
public revenue which is equally. a trst 
charge on tne land should not on such 
payment be in the same position as one who 
pays the rent due on a hoiding in which he 
18 interested. Section 123, Estates Land 
Act, no doubt deals with payments made 
before the sale just likes. 35, Revenue Reco- 
very Act. Butspeaking about the policy of 
the legislature, it is not possible to discover 
any reason for a differentiation between 
payment before sale and a payment after 


sale. 
a g ia. 
The recent amendment made in ss. 92 


and 95, Transfer of Property Act, also shows 

that itis only now and then, when its ` 
attention is pointedly drawn to such defects 
that the legislature has bestirred itself to 
remove obvious defects. Till 1929 a co- 
mortgagor who pays offa- prior mortgage 
could by reason of the payment acquire a 
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charge only as from the date of the pay- 
mentand his charge would thus be post- 
poned to intermediate encumbrances. 
Under the amendment introduced in 1929 
he is placed inthe same position as a 
puisne mortgagee paying off a prior mort- 
gage and both of them are by the appli- 
cation of the principle of subrogation given 
the same priority as the mortgagee, whose 
mortgage they discharged, enjoyed. I do 
not therefore feel that there is anything 
like a consistent or comprehensive policy 
indicated by Indian legislation which pre- 
cludes us from giving due effect to the 
latest decisicn of the Judicial Committee, 
when we find that the principle of priority 
affirmed therein unnecessarily results from 
the very reasoning on which Mitter, Mah- 
mood and Bhashyam Iyengar, JJ. have rest- 
ed their conclusion in suppor of a charge 
in favour of a co-owner paying the entire 
land revenue due on land held by himself 
and others. 


It only remains to point out that the 
finding in plaintiff's favour on Issue No. 5 
will not entitle her to claim that even in 
working out the charge, whether in respect 
of the revenue and the cess or ofthe 5 per 
cent. solatium, she is not liable to bear her 
quota. The immunity rests only ona con- 
tract between a former zemindar and the 
plaintiff's predecessor-in-title and cannot 
be brought within the scope of the expres- 
sion ‘contract to the contrary’ in s. 82, 
Transfer of Property Act, wheiher 
that expression be understood in the sense 
of a contract between the owner and the 
paramount charge-holder, cf. Ramabha- 
drachar v. Srinivasa Aiyengar (57), or one 
between the parties liable to contribute: 
cf. Muthiah Bhagavathar v. Venkatarama 
Ayyar (10). Noram I prepared to accede 
to defendant No. 2's contention that the 
properties in his possession should, in no 
event, be held liable to contribute any sum 
in excess of the amount provided for in 
his ufufructuary mortgage as payable by 
him towards peishcush. The above discus- 
sion covers all the points raised by the 
plaintiff and defendant No. 2 in the me- 
moranda of objections preferred by them 
and they need not be separately dealt with. 
„Having regard to the nature ofthe suit 
claim, I am unable to accept the sugges- 
tion made on behalf of defendant No, 1 
that the enforcement of his personal liabi- 
lity should not be permitted till after the 
plaintiff has exhausted her remedy against 
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the properties declared Hable to a charge 
in her favour. 

Stodart, J.—The facts cf the case are 
as follows: Plaintiff who is the head of a 
firm of bankers in Madras owns the vil- 
lages of Kuppambaduru and Paramala which 
were granted to one Begum Sahiba in 1760, 
free of rent, by the zamindar of Karvt- 
nagar in whose zamindavri they are included. 
In July 1926, the zamindar was in arrears 


to the Government in the following 
amounts : 
Rs. a. p. 
Due for the previous 
Fasli 1334 ... 8,807 0 10 
Due for December and 
March Kists of Fasli 
1335 ... 62,872 8 5 
For the June Kists of 
Fasli 1335 ... 36,542 5 8 


Total Rs. 1,03,521-14-11 








see Ex. P. By August there had been a 
payment or payments aggregating Rs. 33,907 
odd (by whom paid is not disclosed) and 
on August 20, for the balance Rs. 69,614 
and interest Rs. 348, thirteen villages in- 
cluding Kuppambaduru were sold. The 
purchaser of one village, namely Kethu- 
malniharajapuram, did not, however, com- 
plete the sale by paying the balance of the 
purchase money. On September 17, plain- 
tiff got the sale set aside under s. 37-A, 
Revenue Recovery Act, by paying Rs. 73,503 
(Ex. B) made up of Rs. 69,614-9-2 the 
amount of ariears, Rs. 348 interest on the 
same and Rs. 3,540-8-0 being 5 per cent. 
solatium to be paid to the purchasers. 
Under this last head she paid too much. 
Rs. 3,540-8-0 is 5 per cent. of the amount’ 
bid. But, asthe purchase of one village 
was not completed (see Ex. 9) nothing was 
payable to the successful bidder who on 
the contrary was liable to have his initial 
deposit forfeited to the Government. Plain- 
tif should have paid only Rs. 3,285-8-0. The 
suit under appeal is to recover that money; 
defendant No. 1 is the zamindar who, as 
land-holder of a permanently settled estate 
is liable to pay the land revenue or 
peishcush fixed at the settlement and also 
the land cess levied under the Local Boards 
Act (Madras Act V of 1884). 

Defendant No. 2 is another banker of 
Madras who at all material times was in 
possession of a ccnsiderable portion of the 
zamindari, namely, the Narayanavaram 
Taluq comprising 232 villages, which was 
mortgaged with possession to his father by 


ae 


1837 


a series of mortgages the last of which was 
in-1892. “One of the principal conditions of 
the mortgages was that, before appropriat- 
ing anything towards principal and interest 
he should pay annnally. to the Government 
out of the rents and profits of the estate 
Ra. 70,000 towards the land revenue and 
land cess. Anticipating an important point 
which arises for decision in these appeals, I 
may say at the outset that in the minds of 
the contracting parties this sum represent- 
ed the proportionate land revenue and land 
cess due on the Narayanavaram Taluq. In 
1900 the Court of Wards, having assumed 
management of the zamindari, dispossessed 


defendant No. 2 under s. 39, Court of Wards . 


Act (Madras Act IV of 1899). . In 1905 they 
restored it to him. 
a suit on his mortgages and obtained a 
decree directing payment. by March 24, 
1904; and entitling him to remain.in pos- 
Session til] that date. 
remained in possession of-the talug and 
has been continuously taking steps to. bring 
it to :sdle. 


tions now in suit. 
defendant No. 2 has been paying land cess 


and land revenue tothe Government. and- 
' the Government has been accepting it from 


him though of course the talug has not 


been separately assessed and there has. 


- been no ‘formal apportionment of the land 


Tevenue due on it.. The land cess is assess- 


- ed every year under the provisions of the . 
Local ‘Boards. Act on. the rental value of. 


. the lands. 


Defendant No, 3; the..appellant. in AS 


No. 78, is usufructuary . mortgagee of . the 


- village of Eduvaripalli from defendant No. 9 
: whose ancestors got it on-a rent-free: grant 


Similar to that of the plaintiff. .Defendant 


No. 5 and defendants Nos. 10, 11 and 14 are 


co-trustees who have obtained on usufruc- 


- tuary mortgage from the zamindar the,two 
- Villages of Kathumalmaharajapuram and 
. Bahaduvaripet. Eduvaripalli.and Kathumal- 


maharajapuram: were amongst the villages 
sold. The latter was the Village of .which 


the purchase was nok completed. Plaintiff, 
- based her claim against .defendant No. 2 


primarily on an alleged. agreement by which 


in consideration of her making the deposit. 
- In the first instance, he.undertook: to repay 


On the appeal of defendant No. 3 and the 
‘eross-objections of the plaintiff: 


On the cross-objections of the plaintiff: 
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Meanwhile he. had filed © 


Since 1905 he has - 


to The talug. was actually pro-, 
Claimed for sale at the time of the transac--. 
Moreover, since 1905- 


-arrears due to Government. 
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her Rs. 20,000 immediately and the #emaind- 

er ina year out ofthe rents and protits ofthe ` 
Narayanavaram Talug or the sale proceeds 
thereof if the impending Court sale took 
place. Secondly, plaintiff sued to recover 
from defendants Nos. 1 and 2 on the ground 
that they were bound to-:pay the Govern- 
ment..dues on the estate and under that 
head she claimed a first charge on the 
The lower Court held that 
plaintiff was. not entitled to recover under 
the alleged contract and that since 
plaintiff's villages were exempt from 
liability to pay land revenue she was not 
entitled to sue for contribution, But it 
considered the question whether she was 
entitled to-recover under ss. 69 and 70, 
Contract Act, and finally held that since the 
law.on the subject of reimbursement under 
s. 69. was Conflicting, her proper remedy was 


„under s. 70,:Contract .Act, against defen- 


dants Nos. Land 2. And since the Governe 
ment dues on the whole: zamindari were 
Rs. 1,00,000 and defendant No. 2 was liable 
to pay Rs. 70,000 out of this, it held that 
defendants, Nos. 1 and 2 were liable to pay 


.three-tenths and seven-tenths of the suit 


amount, respectively. As for the charge 
claimed by..the plaintiff the Court held she 


-was.entitled toa first charge but confined 


it to.the villages which were sold exclud- 
ing plaintiff's village, of Kuppambaduru. 


‘And. the Court apportioned the charge, it 
. apportioned. the liability, making the seven 


villages of the Narayanayaram Talug, which 
had been sold, bear the seven-tenths award- 
ed, against defendant No. 2 andthe other 
villages bear the three-tenths awarded 
against defendant No, 1 saving a prior 
charge in favour of defendant No. 5-on 
account of .money which that defendant 
paid in the previous Fasli towards the 
The net result 
is that plaintiff is entitled to recover 
Rs. 54,320 by sale of seven villages in the 
Narayanavaram. Talug and Rs. 23,2380 by 
sale of. five villages outside it.” This, presses 
hardly on the appellant in A. S. No, 78, who 
is. interested in. Eduvaripalli, one of the 
villages in.the latter groups. The points 


-_which arise for decision on the appeals 
‘.and cross-objections of plaintiff and defen- 


dant No. 2 are as follows : 


“That defendant No. 2 should have been 
made liable.under his contract. 
That.there.should. have been a personal 


. decree against.defendants Nos, 1 and 2, 
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On the appeal of defendant No. 3: 
On the cross-objecticns of the plaintiff: 


On the appeal of defendant No. 3 and 
cross-objections of defendant No. 2: 

On. the cross-objections of defendant 
No. 2: 

On the appeal 5th and other defendants: 


_ The first point for decision is whether 

the lower Court was wrong in holding 
that there was no enforceable contract. Its 
finding is somewhat ambiguous (para. 55): 

“My finding isfor the plaintiff so far as there 
was a contract with defendant No. 2 to take the 
loan. But as the details of the arrangement 
connected with it were nut completed by being 
reduced to writing and signed, there was no complete 
and enforceable contract of loan.” 


I find it difficult 
believe that there was any contract at all. 
I donot think that the lower Court was 
right in accepting plaintiff's version of 
the transactions which are alleged to 
have taken place between her agents and 
defendant No. 2 prior to September 17, 
which was tke last day on which ihe 
money could be deposited to set.aside the 
sale. Her case is that on a particular 
day which was either September 12, 13 or 
14, defendant No. 2 suggested that an 
agreement should be written on -a 12 
annas stamp paper according to which he, 
defendant No.2, undertook to re-pay the 
loan out of theincome of the estate or out 
of the sale proceeds if it was sold in 
Court auction; and that this suggestion 
was accepted by plaintiff and by her legal 
adviser. But no dccument was prepared 
then and no sufficient reason appears 
why none was prepared. There was une 
accountable delay till the 16th On 
thateday plaintiff's agent secured a fur- 
ther promise from defendant No. 2 that 
immediately on the deposit of the money 
he would re-pay Rs. 20,000. Even then 
no steps were taken to get the document 
written till 8or 8-30 atnight and it was 
not till nearly midnight that plaintiff's agent 
went to defendant No. 2’s house with the 
draft for his approval, but without the 
necessary stamp paper of 12 annas value. 
Defendant No. 2 said it was very late : and 
that he or his agent Subramanian would 
goto Puttur next day with the Rs. 20,000 
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That the plaintiff should have been given 
a charge onthe whole zamindari and- for 
the benefit of defendant No. 3- it should 
have apportioned the amount payable in 
respect of each village. ` 

That plaintif should not have been given 
a first charge. = 

That the plaintiff should have been given 
no charge at all. : 

That the prior charge in their favour 
should have been laid on the whole 
zamindari and failing that on the villages 
which in Fasli 1334 were saved from sale 
by these appellants. 


and would sign the agreement if it was 
ready. Next day it was Subramanian 
who went to Puttur with plaintiff's agent 
and plaintiff's legal adviser, but even 
tnen the agreement had not been en- 
grossed on stamp paper. Moreover, Sub- 
ramanian, the man who failing defendant 
No. 2, was to execute the agreement, Was 
not empowered in that behalf, and I do 
not think he was the kind of man who would 
be so empowered. 

Two things strike me as unreal in this 
story, namely the delay in getting the 
document ready after the terms of the 
agreement had been settled and the omis- 
sion on the part of plaintiff's agents. to 
make sure that the person who went to 
Puttur on defendant No. 2’s behalf was 
duly authorised to execute the docament. 
Further I am. inclined to attach more 
importance -to Exhibit I than the learnedl 
Subordinate Judge has given to it. This 
is a notice from plaintiff's Vakil, dated 
November 11, calling on defendant No. 2 tc 
pay her back what she had deposited. In 
it there is no suggestion of any agreement 
or contract. A 

But evenif there was a contract of the 
nature described above. between the plain 
tif and 2nd defendant, I do not think 
that plaintiff was thereby debarred from 
other remedies. Plaintiff and defendam 
No.2 were both interested in the prop 
erty which had been sold at the revenu 
sale; both were anxious that the sale 
should be set aside. On August 29, anc 
again on September 3, plaintiff wrote t 
the Uollector requesting to be informer 
how much had to be deposited unde: 
s. 37-A of the Act to get the sale se 
aside: Exs. 11 and P. Defendant No. 2 
for his part, both before the sale (Ex 
M-3) and after it (Ex. F-1) though ob 
viously unableto pay the money, evincec 
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a desire to avert the sale. Granting for . 


the sake of argument that there was, some 
arrangement entered into, by which plain- 
tiff should deposit the whole of the money 
in the first instance, it is clear in my opinion 
that plaintiff's primary motive in 
doing so was to 
Kuppumbaduru and not merely to advance 
money to defendant No. 2 on easy terms. 
On this ground also this part of defen- 
dant No. 3's appeal must ‘fail and 
ae the cross-objections of defendant 

0. 2, = i | 

The next question for decision is whe- 
ther the lower Court was wrong in hold- 
ing that the plaintiff was not entitled toa 
personal decree against defendants Nos. 1 
and 2. Before the trial the plaintiff ap- 


pears to have thought that her remedy 


lay in contribution; and that appears to 
. have been the understanding on which 


the parties went to trial : see Issues Nos: 9,’ 


10, 11. But at the trial, probably atthe 
stage of arguments, plaintiff changed her 
ground and based her claim on her Tight 
to reimbursement under s. 69 or to com- 
pensation under s. 70, Contract Act. At 
first sight there does not appear to be 
such material difference between the 
two positions, As a co-owner removing a 
. common burden by paying the Govern- 
ment dues on the whole estate, 
would be entitled to be reimbursed by 
the other owners in proportion to their 
_ shares. As a person paying money which 
another is bound by law to pay, she would 
be entitled to be reimbursed by them. 
What then caused the change in the 


plaintiff's attitude? The reasons, I think,. 


were two-fold. First the plaintiff desired 
.to establish that her villages were exempt 
from the payment of public revenue and 
that the sale of Kuppambaduru by the 
Government was illegal. This means that, 
not being liable for any part of the 
arrears, the whole of which she paid, she 
was not entitled to claim contribution 
from the other owners. The second reason 
was that she realised that in a suit for 
contribution she could’ get a personal de- 
cree only against defendant No. 1, the 


. registered landlord: See Jagapati Raju v.’ 


Sadrusanamama_ Arad (19). 

The lower Court held that’ it was 
doubtful whether s. 69, Contract Act ap- 
plied to the case of defendant No. 2 and 
held that s. 70 did apply. The ‘lower 
Court also held that a certain old judg- 
ment of the Provincial Court, Ex. R. 1, 


was conclusive that plaintiff's villages were 
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“person who was not herself liable to pay 


` free, 


plaintiff. 


995 


exempt from liability to pay land revenue. 
But thatis clearly not correct, if it means 
that they were not liable to.be attached 
and sold by the Government for arrears. 
The permanent settlement of this zamindari 
was not made under the Permanent Settle« 
ment Regulation (Regn. XXV of 1802} 
by which the fixed trrbute or peisheush 
was arrived at on consideration of the 
resources of the estate and after exclud- 
ing lands held on favourable tenures. 
Prior to the settlement which was in 1803 
the zamindar had to maintain a military 
force in addition to paying a fixed sum 
as peishcush. Atthe settlement the obli- 
gation of military service. was commuted 
Into money which was added to the peish- 
cush : see Sampath Ayyangar v. Raja of 
Venkatagiri (31).- But the lower Court was 
right in, holding that the plaintiff was 
69 and 70 asa 


any of the land revenue payable on the 
zamindari. Her villages were held rente 
From them the zamindar derived no 
profit which he could utilise towards the 
payment of the peishcush. - Though every 
part of the zamindari is security for the 
payment of the land revenue, plaintiff is 
not, in virtue of her ownership of Kup- 
Pambaduru and Paramala, liable to con- 
tribute towards the peishcush. But to 
return .to the question under consideration: 
Since plaintiff paid. to the Government 
arrears of land revenue and land cess (I 
shall have something to say about the 
land cess presently) which she was. not 
bound to pay and which defendant No. 1 
as the registered landholderis bound by 
law to pay, she is clearly entitled to be 
reimbursed by defendant No. 1. Whether 
she is so entitledas against defendant No. 2 
isa point which was much canvassed. on 
appeal. The question is whether defen- 
dant No. 2 was in the words of s. 69 “bound 
by law to pay” any part of the arrears. Sec- 
tion 69-is: 

“A person who, is interested in the payment of 

8 


money which another is bound by l to pay 
and who therefore pays it is entitled to be reim- 


bursed by the other.” 


I feel no hesitation in answering this 
question in the affirmative. I have. ex- 
plained that by the terms of his mortgage 
defendant No. 2 bound himself to pay 


“Rs. 70,000 towards the peisheush and land 


cess due on the zamindari, and that that 
sum was regarded by both the contract- 
ing parties as the proportionate amount 
due under those heads on the Narayans- 


Under ,. 
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varam «Taluq, the mortgaged property. 
76, sub-s. (c), Transfer of Prop- 
erty Act a mortgagee in possession is bound 


.to pay out of the income of the property the 


Government revenue and all other charges 


` of a public nature accruing due in respect 
“thereof during sach possession. i 
~ fore defendant No, 2 were still a mortgagee 
- in possession, 
‘that he would be liable. in law to pay 


If there- 
it is clear in my opinion 


Rs. 
land cess. 


70,000 towards land revenue and 
But it is contended that from 


“the ‘date when he obtained his mortgage 


~gagee in possession : 


decree in 1903 he is no longer a mort- 
in other words, that 


i although he is in possession he ise not in 


~“ possession as a mortgagee. 
: point it must be stated at 


Now on this 
the outset that 


-: defendant No. 2 has always considered him- 
- self’ a mortgagee in possession and liable 


4 


- cess even after the date of the decree. 
in connection. 


pay land revenue and land 
In’ 


as such to 


an affidavit of 1907 filed 


“with the execution of his decree, Ex. N-1, 


“he says: 


The petitioner is under the provisions of s. 76, 


“Transfer of Property Act, bound to pay ‘the Govern- 


. ment revenue and all other charges of a public. 


`: nature," 


i (petitioner) in’ possession of the ‘same. 


And again: 

“On June 15, 1905, the Court of Wards released 
the properties ‘and on September 27, 1905, put him ` 
The peti- 


`| tioner has also paid regularly the first instalment 


of peishcush and the second instalment of 
peishcush.” 

Later, in 1909 in another affidavit filed 
in E. P. No. 145 of 1905 of the District Court ` 


of North Arcot, the petitioner said: 

“The Narayanavaram Taluq has not been sepa- 
rately assessed. In my opinion the peishcush and 
land cess should be Rs. 72,000." 


See A. A. O. No. 267 of 1911`of this Court 


‘reported in Lodd Govind Dass Krishnadass 
‘vy, Rajah of Karveinagar (14): see also 


“ similar statements made by him in 1925 


“Ex. 3. In point of fact, therefore, defend- 
ant No. 2 isin the position of a mortgagee 


“in pgssessiori entitled to the rights and sub- 


-ject to- the duties of a mortgagee. The 


““deéree has not changed his position. It is 


not in my opinion open to him ‘to say 


'“Under my decrees 1 am entitled to bring 


-ethe property to ‘sale and meanwhile I 


tee 


` shall retain the property holding myself 
- accountable only for the surplus profit.” 


If he elects to remain in possession, he 


“must abide by the terms of his covenant. 
-` He entered 
‘covenant. 

sion except under the terms of the écven-' 


into possession under that 
He cannot continue in posses- ' 


ant. My finding is that as he himse 
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admits he is liable to pay the land revenue 
and land cess due on the Narayanavaram 
Taluq to the extent of Rs. 70000. The 
position therefore appears to be that with 
a small modification presently to be ex- 
plained, out of the total sum payable as 
peishcush and land cess on the z:mindari 
defendant No. 2is bound by law to pay 
Rs. 70,000 and defendant No 1 the re- 
mainder, which the lower Court has esi- 
mated to be about Rs. 30,000 (Asa matier 
of fact in Fasli 1335 the whole amount due 
under both heads was Rs. 99,714). 

The modification which I have hinted 
at in the preceding paragraph arises out 
of the fact that the arrears which -plaintif 
paid off must have been arrears not only 
of land revenue (or peisheush) but: also of 
land cess which the Government on behalf 
of local bodies, levies under the' Local 
: Boards Act (Madras Act V of 1884). Thie 
tax is recoverable in the same manner as 
land revenue. Though it does not state 
the ‘fact in express terms, the lower Curt 
must have been conscious of it, otherwise it 


‘ would not have computed defendant No. 2's 


liability on a proportion one of the factors 
of which was Rs. 70,000 which under the 
terms of his mortgage he was liable to pay 
as land revenue and land cess. Land cess 
is levied at one anna in’ the rupee of the 
rental value’ of holdings and when còu- 
pared with the land revenue is not inconsi- 
derable.. ‘Defendant No. 2 in the affidavit 
already referred tc, see A. A. O. No. 267 of 
1911 of this Court reported in Lodd Govind 
Dass Krishnadass v. Raja of Karvetnagar 
(14), says (para. 3): “The Narayanavarapn 
Taluq has not been separately assessed. 
‘In my opinion the peisheush and land cess 
should „be approximately ‘Rs. 72,000;" 
(peisheush Rs. ‘56,000, land cess Rs, 16,000). 
But plaintiff herself under proviso 2 to s: 73, 
Local Boards Act, is undoubtedly bounc 
to pay the land cess assessed on her hold- 
ing every year under s. 65 of the Act, albeit 
she pays it; in the first instance to -the 
zamindar whoisa collecting agent-for the 
Government,- And it is admitted in the 
evidence that she has been paying it some 
times to the zamindar, sometimes to the 
Local Government officials: see P. W. No. 5 

It might be objected that since-‘the 
plaintiff is herself liable for that -portior 
of the arrears which represents land cess pay 
ableon her holding, she is disentitled fron 
claiming reimbursement under s. 69, Con 
tract Act, but must sue for contribution. Bu 
I donot think thatthe objection holds. Lan 


‘Yess is: assessed every year- under s; 650. 
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s. 68-0f the. Act on the individual holdings... 


If therefore the plaintiff paid all the land. 
cess, she paid in addition to the amount. 
assessed on her own property,the aggre- - 
gate of the amounts assessed on. the. prop- 

erty of the other owners. She is of course not .. 


enlitled to recover from them the. cess . 


payable by herself. At the same, time -she 
is in no. way liable for. the several amounts 
of cess payable by them, and which they 
are bound by law to pay. If.she does pay . 
it she is entitled to be reimbursed under,, 
6, 69, Contract Act. Granting therefore 
that defendants Nos. 1 and 2 are.bound by.. 
law.to pay the land revenue and land. cess . 
due. on the zamindari.and that plaintiff: is- 
entitled under s. 69, Contract Act, to be, 
reimbursed by them in respect of Rs. i 9,952- 
paid by. her under that head (including 
interest), the exact sum due to her must.be 
weduced hy the land cess which she herself 
was bound to pay in Fasli 1335., There is 
mo evidence of this: Land cess varies with 
the annual rental, and the rental is itself. 
a variable, quantity depending on the 
aature and quantity of the. crops grown. 
But I find from Ex. L series that plaintiff 
paid. for her two villages Rs. 443 in Fasli 
1313, Rs. 592 in Fasli 1318, Rs. 587 ,in 
asli,1319, Rs. 707 in Fasli 1325, Rs. .688 
n Fasli 1326, Rs. 818 in Fasli 1330.. The 
average of these ia Rs. 639. This must be 
leducted from the arrears of Rs. 69,962. . 
Before leaving this part of the appeal 
[ must. say that I think the lower Court 
vas in, my. opinion unduly cautious in 
aot applying.the principles of contribution 
othe facts of the case. The leading case 
a this: Presidency. Jagapati Raju v, Saa- 
usananama, Arad (19), lays down that 
vhen..a co-owner has paid the Governmeut 
‘evenue on the entire holding he can. rer. 
sver personally only from the registered 
nolder and that his remedy against the 
‘ther co-owners who are not registered 
woers is, only by obtaining a charge on 
heir shares. And the reason is that the 
egistered holder is the only person who is 
ound to pay the land revenue to the 
fovernment, while the other co-owners.are 
06 only not bound :by law to pay but 
ould not, even if they | would, because 
te land revenue has not been separate- 
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cess on , that part... It .appears..to me that., 
in a suit for contribution,,he also canbe. 
made personally liable. How’ should, the, ; 
iability be apportioned.,between defend- . 
ants Nos. 1 and 22 Should plaintiff be en- | 
titled to recover the whole amount.from . 
either.or both of these defendants? Or to, 
recover from, each only in the proportion , 
in which they are liable under the mortgage. 
covenant, as decided by the lower Court, ? 
On. the principle of the case just. cited J, 
think they are liable proportionately and that., 
the..proportion., is -as fixed by the. lower. 
Court, namely three-tenths and seven-tenths,., 
respectively. . If this arrangement is not. 
adopted in this suit and defendant No. 1° 
is compelled to pay more.than his share then. 
another suit, will be necessary at his instance . 
to recover the excess from defendant. No. 2.. 

It has. been. contended, in this. appeal. 
that. the ,.ratio adopted by.the lower Court 
is. wrong and.that the liability of defend- 
ants Nos. 1 and 2 should he, proportionate to. 
the value of the-villages which were the, sub». 
ject of the revenue sale, defendant No. 2 
paying in proportion to ths, value of, the 
seven Villages. in the Narayanavaram Taluq 
and. defendant, No. 1 in proportion to the, 
value of the five villages Outside that-telug. 
This -introduces the docrine of salvage.lien 
which has, been much discussed. in the 
arguments before us. But I do not think 
it applies. It cannot be said that plaintiff 
paid the money merely to save those, villages, 
The foundation of her suit, was that., she 
discharged a debt due by the .other..co- 
owners in the -zemindari.. The position 
would have. been the same if. the viliages 
had never been brought to. sale.. 1 have 
dealt so far with that portion of. the deposit, 
which represents the arrears. There is the 
further’ quéstion, whether plaintiff, can re; 
cover. the five per, cent. solatium paid,to 
the purchasers at the revenue sale which 
as.I have pointed out above should be 
Rs. .3,285-5.0. The lower Court has not 
made any distinction between this sum and 
the rest of the. deposit and the. point has 
not been raised specifically either in the 
appeals or in the cross-objections, Tu- its 
nature it appeais to me that the payment 
is of a kind which might be brought’ under 
8. 70, Contract Act: ~~” | 

“When a person lawfully does anything for an- 
other person not intending to: do so 


Tatuitously, } g 
Benoit thereof, the latter is ,bouni to make com- 


Na ee ee 
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lage, 11 villages were restored to the de- 
fendants by plaintiff's act in getting the 
sale set aside. Having waited till the last 
possible moment when it was clear that 
neither defendant.No. 1 nor 2 could make 
the deposit—though defendant No. 2 at 
least was desperately anxious to save the 
villages—the plaintiff stepped in and saved 
the villages for them. It is true that it 
has been held that in certain circum- 
stances s. 70 does not apply to the pay- 
ment ‘of statutory compensation. Bhaga- 
vati Saran Singh v. Maiyan Murat Mati 
Kaur (27) is a casein point. But it does 
not appear to me that the cases lay 
down any principle of law. Whether 
or no the 5 per cent. paid as compensa- 
tion to purchasers when a sale is set aside 
is recoverable under s. 70, Contract Act, 
depends on the facts of each particular case. 
In Suchand Goshal v. Balaram Mardana 
(58), the depositor was himself liable for the 
arrears on which the decree was obtained 
which led up to the sale and Lal Mohan 
Das, J., observes in that connection : 

“He (the depositor) is not entitled to ask for contri- 
bution in respect.of the statutory compensation... . 
deposited by him..,... because that sum did not 
form part of the joint obligation which the parties 
were by law bound to discharge, If he had paid 


the sum before the sale, it would not have been neces- 
sary to pay this additional amount.” 

And Sir Lawrence Jenkins, C. J., the other 
Judge concerned in that case, says: 

“In the circumstdnces of this case I think 
there should also be excluded so much of the deposit 


as represents a sum equal to 5 per cent. of the pur- 
chase money.” 


Moreover, in the Patna case Fazl Ali, 
J. gives special reasons arising out of 
the circumstances of that case why the 
plaintiff should not recover: 

“The position isnot so clear with regard to the 
statutory damage, and the Court may well decline to 
compensate the plaintiff under this head on the 
ground that, (1) he was also responsible for the 
sale of the properties and (2) that as the amount 
paid by him under that heed represents only a 
smale portion of the total payable, there is no 
certainty that he would not have paid the whole 
of that amount to save his interest apart from 
that of the defendant if it had been possible for him 
to doso.” |, 

I do not think these circumstances exist 
here. We have not been referred to any 
decision in which it has been held that 
s. 70 in principle does not apply to the 
-payment of the 5 per cent. solatium. As 
for the measure of the compensation to be 
paid to plaintiff, I do not think it can be 
fixed at less than the solatium. I would, 
however, confine plaintiff's remedy in 


(58) 38 O 1; 6 Ind, Cas. 810; 1 : 
SO a 40 WN %5;120 
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respect of this amount (after deducting the 
proportion attributable to her own village) 
to a first charge on the village whose sale 
was set aside by reason of the plaintiff's 
deposit, viz., the plaint B scheduleu villages 
excluding Kuppumbadur and -Kethumala- 
Trajapuram. 

Lastly, on the point touching the distribu- 
tion of the liability of lst and 2nd defend- 
ants’ interest, that 1s, that defendant No. 2 
should pay 7/10ths, and the 1st 3/lOths and 
defendant No. 2 at a very late stage, name- 
ly, in August 1935 when the appeal came on 
for hearing raised the contention that 
out of the total land revenue and land 
cess payable for Fasli 1335 he had as a 
matter of fact paid prior to the revenue 
sale Rs. 28,585. This certainly was not 
brought to the notice of the lower Court 
and at the time of hearing of the appeal 
defendant No. 2 does not produce the 
receipt for the money though the Govern- 
ment must have given. him a receipt. 
It is true that in July the arrears in- 
cluding Rs. 3,087 due for Fasli 1334 
were Rs. 1,938,521 (Ex. P) and that by 
August 20, they were only Rs. 69,614, Some- 
body must have paid Rs. 30,100 for 
Fasli 1935. And if defendant No. 2 had 
paid Rs. 28535 out of this then for the 
remaining arrears, assuming he was 
answerable only. for Rs. 70,00U in all, he 
was liable for Rs. 41,465 and not Rs. 48,72% 
which has been decreed against him under 
this head. Butis defendant No. 2 entitled 
to plead this payment at so late a stage 
in the suit? I do not think he is; if he 
had even raised the point in his cross: 
objectionsthe other parties would have 
had an opportunity of meeting it. Ar 
it is they have had no such opportunity 
If in the result defendant No. 2 has t 
pay under this decree something like 
Rs. 7,200 more than he ought to pay, ir 
the end he will lose nothing, since fo 
anything paid towards land revenue anc 
land cess and above Rs. 70,000 he is em 
tilled to recover under the terms of hi 
mortgage. The result of these finding 
is that defendan‘s Nos. 1 and 2 are liabl 
to plaintiff as follows: 








Defendant Nu, 1 Defendant No. : 
For land reve- 
nue and land Rs. a p. Rs. a. 
cess -20,692 8 0 48,262 8 
For interest... 101 6 0 243 10 
20,796 14 0 48,526 2 











and plaintiff should have a personal d 
cree against these defendants for the ty 
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‘tems and further interest thereon. Plain... 


tiff will also havea first charge on the 
wlaint B scheduled villages, excluding 
Kuppambaduru and ` Kethumalrajapuram, 
for the sum of Rs. 2,780, i.e „ Rs. 3.235 
minus Rs, 505 (being the 5 per cent. pay 
able on the sale price of Kuppambaduru). 
There remain the questions raised by the 
appellants and in the cross-objections 
celating to the nature and extent- of the 
sharge to which the plaintiff is entitled. 
The lower Court has granted a first charge 
on the villages which were the subject 
of the revenue sale (para. 61) : 

“I would hold that plaintiff is entitled to the 
first charge. Asto how far this charge should g>, it 
ás enough to limit it to the 12 villages (other than her 
ywn) considering the principles at the bottom of 
sontribution at saving the property in danger. 
@urther in the amended Sch. Oto the plaint which 
works out the contribution, plaintiff has confined it 
0 those villages only of the zamindart. By subroga- 
tion she can throw this charge against any, portion of 
he property.” 

It is convenient to seb out again the 
contentions of the parties leaving the case 
of appellants in A. S. No. 84 to bə separ- 
ately considered. 

A. S. No. 78,—Plaintiff is entitled to no 
sharge at all, her sole remedy being under 
her contract with defendant No. 2. The 
lower Court should have apportioned the 
charge holding defendant No. 3 liable for 
ao amount in excess of the proportionate 
amount payable in respect of his village 
as compared with the total of villages of 
ihe zamindari. Plaintiff is not entitled to 
4 first charge. Her charge could rank 
according to the principles of s. 35, 
Revenue Recovery Act, being postponed 
so defendant No. 3's mortgages, Exs. 21 
and 22. Plaintiff is not entitled to any 
charge on defendant No. 3's village since 
the latter is not liable the payment of 
Government revenue. > - 

Plaintiff's cross-objzctions.—The lower 
Jourt should have made plaintiff's claim 
a first charge on the entire zamindari. 

Defendant No. 2's cross-objections.—Plain- 
iff is entitled to no charge at all. Plaintiff's 
sharge, if any, ranks after defendant 
No. 2s mortgage and plaintiff can come 
n only under s. 35, Revenue Recovery 
Act. It is not seriously contended now 
that plaintiff is not entitled to any charge 
or that the charge should not be laid on 
the whole zamindari. That was firmly 
gstablished in Raja of Vijaya- 
ragaram Raja Setrucherla Somasekara Rao 
‘48). The principle applicable to these 
eases where one co-owner pays the whole of 
the Government demand onan estate held 
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jointly by himself and others is analogous 
tn that deined in s. 82, Transfer of Prope- 
ty Act: t l 
“Where several proparties, whether’ of one or 
several owners, are mortgaged to s3cure ons debt 
such properties are in the absence of a contract to 
the contrary liable to contribute rateably to the debt 
secured by the mortgage after deducting from the 
value of each property the amount of any other 
encumbrance to which it is subject at the date of the 
mortgage.” z è 
Under s. 2, Revenue Recovery Act, the 
land, the buildings upon it and- its pro- 
ducts shall be regarded as security for 
the public revenue. And under s. 42 all 
lands brought to sale on aécount of 
arrears of revenue shall be sold free of all 
incumbrances. It follows that the public 
revenue is a first charge on the estate. 
Plaintiff's case is that. where one co-owner 
pays the whole of the public revenue the 
amount which the other co-owners should 
contribute should be made a first charge 
on the several properties owned by them. 
At the outsetit may be stated thatthere 
appears to be no foundation for the 
lower Court's finding that the charge 
should be confined'in the villages which 
were the subject of the revenue sale and 
that the plaintiff confined her claim in 
this respect to those villages. What 
Sch. C appended to the plaint during 
the course of the trial, means is not 
capable of explanation now and the parties 
are not in agreement as to its meaning. 
From the beginning plaintiff has claimed 
a first charge on the whole zamindavi. 
See her notice, Ex. I, issued prior to 
suit and para. 27 (d) of her plaint, 
Granting therefore that . plaintiff is en- 
titled to a charge on the whole zamindari 
two questions arise for decision: (1) Should 
it be a first charge? (2) How should it 
be apportioned? The first main objection is 
that s. 35, Revenue Recovery Act, applies 
to the payment made by the plaintiff; the 
second that even in equity her charge 
must rank cnly.from the date of .hg pay- 
ment. Section 35 is: \ 
“Jt shall be lawful for 
interest in land which has been. .. attached t» chtain 
its releaso by paying the arrears... and all such 
sums if paid by a tenant maybe deducted from any 
rent then or afterwards dueby him to the defaulter, 
and if paid by a bona fide mortgagee or other in- 
cumbrancer ...or by any person not being in posses- 
sion thereof but bona‘fide claiming an interest 
therein adverse to the defeulter, shall be a charge upon 
the land, but shall only take priority over other 
charges according to the date at which the payment 
was made.” ` 
Plaintiff is- not a tenant within the 
meaning of this’ section because she is 
not: liable topay any rent to the -default- 


any person claim g an 
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ing.landholder out of which rents, present 
and future, she might deduct the amount 
paid by her towards arrears of land 
revenue. Nor is plaintiff a mortgagee 
or incumbrancer or a person not in posses- 


sion. Moreover, if appears to me that the 


section. applies to cases where land: of the 


defaulter has been attached and the per-. 


son paying the arrear is interested in ‘that 
land. Then by virtue of the payment the 
extent of the latter's interest is increased, 
and the extent of the defaulter’s interest 
is decreased, by the amount of the pay- 
ment. Here the defaulter, the zamindar, 
has no interest in the plaintiff's village 
the release of which was the object of the 
payment. The plaintiff isthe sole owner. 
She: is not excluded, therefore, by .s. 35 
from*her right of ` contribution from:the 
other co-owners and to have a charge on 
their properties. But is she entitled to a 
first charge? Is she entitled to be subrogat- 
ed to the rights of the. Government on foot 
of her payment of the land revenue ar- 
rears due to the Government ? It is argued 
that the right to a first chargeis a prero- 
gative of the Crown only and the case 
Raja of Vijayanagaram v. Raja Setrucherla 
Somasekara Rao (48), is claimed to be an 
authority for that position. Apparently an 
isolated sentence in that decision-at p. 110 
is relied on where Bhashyam Aiyangar, J. 
says : 

“It isa charge by operation of Jaw infavour of 
the Orown only, and ceases when the revenue upon 
the land ceases to be public revenue and is con- 


verted ` by assignment jn favour ofa subject into 
rent or private property.” 


But there is no question here of assign- 
ment of ‘public revenue. On the main 
point it appears tome to be clear that the 
charge created in favour of the plaintiff is 
a first charge. Granting that the equitable 
principle embodied ins. 82, Transfer of 
Property Act, applies—there is ample autho- 
rity for the proposition that it dues apply : 
see pe726* in Raja of Vijaynagaram v. 
Raja Setrucherla Somasekara Rao (48)— 
then the public revenue is the common 
debt to, secure which all the properties 
are asit were mortgaged and these pro- 
perties are liable to contribute rateably 
to that debt after deducting from the value 
of the Property, the amount of any other 
incumbrance to which itis subject at the 
date ofthat debt. But by operation of law 
the property can be subject to no incum- 
brance ranking prior tothe debt consist- 
ing of the obligation to pay the public re- 





a 
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venues. Cases may readily be imagined 
where: out of several co-owners that one 
who isthe landlord in the eye of the law 
and liable as such to pay the public re- 
venue has encumbered the estate so much 
that the arrears of public revenue falling 
due by his default may be actually in 
excess of the value of the equity of re- 
demption. To hold that a co-owner who 
pays the arrears - obtains a lien on the 
estate subject only to such encumbrances 
would: be to deny him-his remedy under 
the principle contained ia s. 82. In the 
Privy Council case, Nugender Chander 
Ghose v. Sreemutty Khminee Dossee (39), 
the: principle was- affirmed though it was 
notinecessary to adecision of that case : 

“Considering that the payment of the revenue by. 
the mortgagee will prevent the talug from being 
sold, their Lordships would, if that were the sole 
question for their consideration, find it dificult to 
come to any other conclusion than that the person 
who had such an interest in the talug as entitled 
him to pay the revenue due tothe Government and 
did actually pay it, was thereby entitled to a 
charge on the telug against all persons interested 
therein,” p É 
and again recently re-affirmed in the Privy 
Council case in Manohar Das v, Hazari Mull 
(40), at p. 468 *. It appears to me that the 
current of authority in this Presidency has 
always been to this effect. In the judg- 
ment of Benson, J. in Raja of Vijaya- 
nagaram v. Raja Setrucherla Somasekara 
Rao (48): 

“Under s. 2, Madras Act II of 1864, it is ex- 
pressly declared that the land, the buildings upon 
it and its products shall be regarded as the secu- 
rity for the publie revenue due on the land, and 
s. 42 shows that itis first charge on any portion 
of the estate. Bearing this in mind it seems to 
me clear that the principles of equity on which 
s3. 82 and 100, Transfer of Pruperty Act, are based, 
if not the very words of those sections, are applic- 
able to the case before us; and that this is go, is 
placed beyond all doubt by the language of the 
Privy Council in Nugender Chander Ghose v, Sree- 
mutty Kaminee Dossee (39).” 

See also the language used by Miller, J. 
in Amman Paruyaki v. Pakram Haji (59) 
at p. 495T : 

“Defendants are....not registered patadars but 
their land is nonetheless subject to the burden and 
has been by the plaintiff. relieved of it. But as 
the common barden is a burden on the land only, 
asthe Government could recover the revenue only 
from defendant's land and not from them personally, 
so all that the plaintiff is entitled to isa charge 
on the land for the: amount paid by him.” 


Here the learned Judge- was deciding 
the question whether a co-owner paying 
land revenue on the whole estate had a 
personal remedy against his co-owners 

(59) 36 M493; 15 Ind. Cas. 262; 24M L J 548, 

* Page of 59 O—[Ed.] TMo 

t Page of 36 M.—[Ed.] 
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other than the registered holders. But the 
language used in this passage surely means 
nothing elsethan- that the charge which 
enures infavour of the former is not less 
than that possessed by the Government. 
The parties in these appeals who put for- 
ward the opposite view rely on a recent 
case in this Court Vyra Perumal Mudaliar 
v. Alagappa (47). That was a case of one 
of two co-tenants of raiyati land in a 
zamidari governed by the Madras Estates 
Land Act paying the whole of an arrear due 
to the landlord for which the land 
had been proclaimed for sale. Plaintiff 


claimed a charge on the share of 
the other tenant in priority to mort- 
gage created by the latter. It was 


held that.he was not entitled to priority. 
The argument for the plaintiff was that 
since the landlord had a first charge on 


the land under s. 5 of the Act, plaintiff. 


acquired a first charge on his co-tenant’'s 
share by paying the whole of the rent. 
The decision of the learned Judges who 
decided that case was : 

“It is clear that it is not the landlord’s charge 
for rent which the plaintiff claims, but something 
different though having its roots there... The 


claim of first charge is available only to a land-. 


lord and while the relationship of landlord and 
tenant subsists. The plaintiff's charge came into 
existence for the first time on his payment of his 
co-sharer’s share of the rent and both its character 
and extent are determined by the equitable doctrine 
that common burden should be equally borne. The 
elaim being thus against the co-owner and the 
charges which spring into existence on the date of 
payment being against his property it follows that 
it can only avail against that property as it stood on 
the date,of payment and cannot avail retrospectively 
against prior mortgagees and others who have in 
good faith and without any suspicion that such a 
charge may come into force advanced money on the 
property . . . . . When the real nature of the 
landlord’s charge and of the plaintif's charge is 
understood, there is no basis for the application 
of ss, 82 and 92, Transfer of Property Act.” . 

It is sufficient to distinguish this case 
on the ground that its decision as based 
on the finding that the statutory first 
charge given bys. 5, Madras Estates Land 
Act, enures only for the benefit of the 
landlord. At the same time with great 
respect I find it difficult to agree with the 
learned Judges, who decided that case, 
that the principle of s. $2, Transfer of Prop- 
erty Act, did not apply, or that the 
mortgagee defendants had no notice of the 
charge which the plaintiff claimed. The 
rent due to the landlord was a common 
burden which both the tenants were lable 
to pay and in respect of which the land- 
lord had a first charge on the joint holding. 
If tHe portion possessed by each of the 
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tenants was liable- to contribute rateably 
to the. payment of the! rent, then the ` 
principle of equity demanded that that 
tenant who paid the whole rent should have 
a charge on the other tenants’ portion . 
calculated on its value and not on its value 
as diminished by mortgdéges. Surpose the 
values are equal and each worth Rs. 200 
and that B creates a mortgage on his 
portion for Rs. 190. Then if Rs. 40 is the, 
amount of rent in arrear and A pays the 
whole of it, he can obtain, a charge on B's 
portion for Rs. 20, but can only recover 
Rs. 10. Another argumnt of the learned 
Judges is that the mortgagees had no notice 
of the charge when they advanced the 
money. But a mortgagee. of a part of a 
ryoti holding has notice that if the rent is 
left unpaid, the land is liable to be sold free 
of his mortgage. He has notice of the land- 
lord's lien. Constructively he may be helde 
to have notice of rights founded on the 
landlord's lien. 

I do not think that this decision stands: 
in the way of our holding. that the plain- 
tiff is entitled to a first charge on the 
zamindari. It remains to be decided how 
much that charge should be and, with. 
special reference to A. S. No. 78, whether- 
there should be any allocation of it in 
respect. of the village of Eduvaripalli, 
what is the extent of the charge? 
The. deposit which is the cause of action 
in this, suit comprised 5 per cent. solatium 
paid to the purchasers. I do not~think 
that should form part of the general. 
charge. It is no part of the common. 
burden—no part of the debt secured on the 
common . properties. It is only, therefore, 
in respect of the amount paid for arrears . 
of land revenue and land cess and interest 
thereon that there can.be a charge. This 
is -Rs. 69,614 plus Rs. 348 interest or 
Rs. 69,962. As for the 5 per cent. solatium 
on sep3rate considerations, it has been 
secured on the villages which were the 
subject of the revenue sale. ” 

But out of this, plaintiff's properties, 
the villages.of Kuppambaduru and Para- 
mala must beara share. The lower Court 
has held on Issue No. 5 that: plaintiff's vil- 
lages are exempt from liability for Govern- 
Ment revenue ; and defendant No: 3 raises 
the same pointin his appeal in respect of 
his own rent-free village, but all that this 
can mean is that under the terms of the ori- 
ginal grant plaintiff pays nothing to the 
zamindar. I have explained that the 
whole zamindari is security for the public. 
revenue. „Any. part of it is liable to be, 
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attached and sold when that revenue falls 
jnto arrears. The principle underlying 
s. 82, Transfer of Property Act, is that the 
several properties on which the common 
debt is secured, should contribute rateably. 
And the test to be. ,applied is not, whether 
the owner of any one of the properties is 
personally liable for the debt or part of it, 
but whether the properties are liable. 
Plaintiff's villages, therefore, must bear 
their share. As for defendant No. 3, it is 
clear I think that Eduvaripalli is not 
liable to more than its proportion: see 
Jagapati Raju v. Sadrusananama Arad 
(19). It remains, therefore, to ascertain 
what part ofthe arrear should be contri- 
buted by plaintifi’s villages deducting which 
from Rs. 69,952, the amount of plaintiff's 
charge on the rest of the estate. will be 
known ; and also what part should be borne 
by Isduvaripalli so that the charge on that 
village may be limited to the amount so 
calculated. 

The lower Court has not worked out the 
amount that was due on plaintiff's two vil- 
lages as land revenue and land céss. The 
figureof land cess I have already held to 
be Rs. 639. Ordinarily it is not possible 
to estimate the land revenue due on any 
unseparated part of a permanently settled 
estate. This is generally done only when 
that partis alienated and the alienee ap- 
plies for separate registry (Act I of 1876). 
But where under the Land Revenue Act 
the Collector advertises separate portions 


for sale he istequired to state in the pro-. 


clamation for sale the separate assessment 
of each portion calculated in the manner 
laid down in Act I of 1876: see s. 45, Land 
Revenue Recovery Act : 

k, "Where only a part of a landed estate may be 
sold, the assessment on such part shall be appor- 
tioned by the Collector previous to sale in the 


manner following.’ 


. Now one of the plaintiff's villages Kup- 
pambaduru was the subject of the revenus 
sale in this case. The separate assessment 
fixed on it by the Collector is found in 
Ex. D of C. M. P. No. 511 of 1930, and is 
Rs. 2,056-14-0, say Rs. 2,057. China Para- 
mala, however, was not put up for sale, and 
there is consequently no information on 
the record about the separate assessment 
due on it. Ladopt a figure based on the 
proportion between the land cess paid by 
the plaintiffon it and on Kuppambaduru 
as found in Ex. L series, in some of which 
the land cess is shown separately for each 
of the two villages (Exs. L. L-1, L 14 and 
L-16). The proportion is one-seventh. The 
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land revenue of China Paramala may be 
roughly taken as proportionate to the 
average land cess levied on it. It will be 
One-seventh of the land revenue of Kup- 
pambaduru, Rs. 293. On the whole, therefore, 
plaintiff's villages were liable for (1) land 
revenue Rs. 2,057 plus Rs. 293 or Rs. 2,350; 
and (2) land cass Rs, 639: total Rs. 2,939. 
There is no evidence that plaintiff paid 
anything under either headin Fasli 1335. 
Out of the total of the suit arrear paid by 
her Rs. 69,932, her villages were liable for 
Rs. 2,989. The charge in herfavour will 
be only the balance, namely Rs. 66,973. 

As for Eduvaripalli, the village in which 
defendant No. 3 is interested, the separate 
lund revenue assessed under s. 45 of the 
Act, as found in Ex. D of C. M. P. No. 511 
is Rs. 237-9-0. What the land cess of Fasli 
1335 was is not ascertainable from the 
records of the suit. Butfrom Ex. A of 
©. M, P. No. 511 it appears thatin August 
1926, Rs. 54 was paid towards land cess. This, 
if not the whole sum due under that head, 
must have been the bulk of it. The total 
amount payable on Eduvaripalli towards 
the arrears which plaintiff paid may be 
taken as Rs. 237-9-0 or in round figures 
Rs. 238: Jagapati Raju v: Sadrusananama 
Arad (19). Plaintiff will, therefore, have a 
charge on Eduvaripalli for Rs. 238 and no 
more. The result is, that if necessily arises 
to sell Eduvaripalli, the sale can be averted 
on payment of a sum of Ks. 238, and the 
interest in respect of the claim for arrears 
of peishcush and land cess and Rs. 55 and 
interest in respectof the 5 per cent. sola- 
tium. 


Final Order.—The way tin which the 
suit has been dealt with in the Court below 
has lead toa dearth of materials neces- 
sary to work out the declarations above 
made as to the rights of the parties. Hav- 
ing regard, however, to the long pendency 
of this litigation, we are very reluctant to 
allow it to be further prolonged by a re- 
mand. We accordingly directed the ap- 
peal to be posted for being spoken to, and 
it accordingly came on for further hearing 
to-day. In the circumstances, we think that 
the best we could dois to passa decree in 
the following terms : 


That the plaintiff do recover from defendant 
No. 1 personally the sum of Rs. 20,797-2-0 
with interest thereon at 6 percent. per 
annum from September 17, 1926 to date of 
payment, that the plaintiff do recover from 
defendant No. 2 personally the sum of 
Rs. 48,526-2 0 with interest thereon at 6 
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Per cent. per annum from September 17, 
1926 to\date of payment ; 
that out of the above sum, the plain- 


tiff be entitled to recover by sale 
of the plaint A scheduled villages, 
excluding the villages of Kuppam- 


baduru and Paramala, the sum of Rs. 60,973 
with interest thereon at 6 per cent. per 
annum from September 17,1926; this sum 
shall be a first charge on the sale proceeds, 
but the proportionate amount for which 
the several villages are liable to be sold 
shall, if necessary, be fixed by the lower 
Court in accordance with the principles 
indicated ins. 45, Madras Revenue Re- 
covery Act; 

that the plaintiff be entitled to re- 
cover ‘by sale of the plaint B scheduled 
villages (other than Kuppambaduru and 
Kathumalrajapuram) thesum of Rs. 2,780 
with interest thereon at 6 per cent. per 
annum from September 17, 1926; that this 
amount shall be a first charge on the sale 
proceeds, but the proportionate amount for 
which the severa] villages are liable to be 
sold, shall, if necessary, be fixed by the 
lower Court in accordance with the princi- 
ples indicated in s. 45, Madras Revenue 
Recovery Act; 

that so far, however, as the village of 
Eduvaripalli is concerned, the plaintiff be 
entitled to recover by sale thereof, as a 
trst charge on the sale proceeds, only the 
sum ofRs. 238 plus Rs. 55 (being its pro~ 
portion of the 5 per cent. solatium) in all, 
Rs. 293 with interest thereon at 6 per 
eae per annum from September 17, 
1926; 

that the village of Kathumalrajapuram 
_shall be proceeded against in ,execution of 
this decree only to the extent that may 
be necessary to enable the plaintiff to 
recover from defendants Nos. 5, 10, 11 and 
14 the proportionate share of which on the 
principles above indicated, that village 
may be liable out of the sum of Ks. 63,973 
and interest thereon; 

that the appellant shall get his costs of 
this appeal from the plaintiff, that the 
-plaintiff will get the costsof her memo of 
objections from defendants Nos. 1 and 2 in 
the proportion of three-tenths and seven- 
tenths and that defendant No. 2's memo 
of objections be dismissed without costs; 

that the costs awarded to the plaintiff 
by the decree of the lower Court be re- 
coveredin the proportion statedin that 
decree from defendants Nos, 1 and 2 and 
by the sale of such of the suit properties 
‘as are in the possession of defendants Nos. 
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land 2; and that the declaration in the 
decree of the lower Court of a prior 
charge in favour of defendant No. 5 on 
Kathumalrajapuram for Rs. 8,000 and- in- 
terest do stand. 


AWD. Order accordingly. 
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Judgment.—The main question in this 
appeal is about interest. The plaintiff 
claims as a trustee to the estate of one 
Mulchand under a will executed by him. 
His case is that the defendant borrowed 
money from time totime from Mulchand, 
and then, after his death from the plaintiff. 
The money was advanced, partly in the 
shape of cash advance made by Mulchand 
and the plaintiff, and partly by payments 
which Mulchand's debtors were authorised 
to make to the defendants in discharge 
of their debts to Mulchand. The plaint 
‘sets out ‘the amounts, and then continues: 

“there wasno specific stipulation for payment of 
the amount. The defendant does not pay it in spite 
of repeated demands and hence the suit.” 


The plaintiff claims interest on each of 
these amounts from the dates on which 
The learned 
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Judge of the lower Appellate Court has 
allowed this, and the question is whether 
he was right in doing so. 

It seems clear that interest cannot be 
allowed as of course. Their Lordships of 
the Privy Council stated in Kalyan Das v. 
Maqbul Ahmad (1), 

“interest depends on contract, express or implied, 
or on some rule of law allowing it.” 

In the present case there is no express 
contract, nor can I see anything from 
which cne can be implied. Custom or 
usage, or some other special circumstan- 
ces might supply the deficiency, but it 
would have to be pleaded and proved. 
The mere fact that money was lent would 
not be enough, even though it is well- 
known that persons do not ordinarily lend 
money without expecling a return. for their 
outlay, for it does not follow that this is 
an ordinary case; moreover, any such 
presumption would be counterbalanced by 
a fact. equally well-known: when persons 
expect a return for their money, they 
usually take care to say so, unless the 
law or some particular usage says it for 
them, As Sir Shadi Lal, C. J., points out 
in Motan Mal v. Muhammad Bakhsh (2), no 
presumption can be made about this one 
way or the other. 


Even in mortgage cases where interest 
is payable under tke deed up to the date 
fixed for repayment, and is silent about 
the rest, the House of. Lords have held that no 
contract to pay interest beyond that can be 
implied:, Cook v. Fowler (3). It is true 
they allowed interest by way of damages 
for the breach of the contract to pay on 
the date fixed, but that is another matter. 
It is governed by different principles, and 
is within the discretion of the Court. 
Their Lordships of the Privy Council did 
the same thing in Chajmal Das v. Braij 
Bhukan Lal (4). I observe in passing that 
the.. ratio decidendt in Parashram v. 
Krishna (5), appears to conflict with these 
decisions; though not the ultimate result. 
T am clear then that no contract to pay 
interest can be implied here, and all that 
remains is to see whether there is any 
rule of law which allows it instead. 


(1) 40 A 497; 46 Ind. Cas. 548; 220 W N 866; 16 A 
L J 693: 5 PL W159; 35 MLJ 169; 28,0 LJ 181, 
8 L W 179; (1918) M W N 535; 24 M LT 110; 20 Bom. 
L R 864.(P C). 

(2) 3 Lah 200 at p 205; 66 Ind. Cas. 771;4 UPLR 

L) 55; A I R 1922 Lah: 254; 42 P LR 192z. 

(3) (1874) 7 H L 27; 43 LJ Oh. 855. 

(4) 17 A 511; 22 I A 199; 6 Sar. P C.J 624 (P.O). 

(5) 28 N LR 1; 136 Ind. Cas. 887; A I R 1932 Nag. 
“39; Ind. Rul. (1932) Nag. 47. 
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There is a difference of opinion as to - 
whether the provisions of the Interest Act 
are exhaustive or permissive. Wort, J., is 
of the opinion that they are exhaustive 
and that unless the matter can be brought 
within the proviso, interest cannot be 
awarded for the mere detention of money 
however wrongful: J- H. Pattinson v. 
Srimati Bindhya Debi (6). The decision in 
Jwala Prasad v. Hoti Lal (7), is to the same 
effect, and so is that in Official Liquida- 
tor of the Bellary Electric Supply Com~ 
pany, Ltd. v. Kanniram Rawoothmal (8). 
Hallifax, A.J. C. on the other hand, con- 
sidered that the Act was only an enabling 
one in Haridayal v. Sunderlal (8), and 
there appears to be considerable force in that 
point of view. He is supported by Sale, J., 
in Marshall v. Bengal Spinning and 
Weaving Company (10), and by Seshagiri 
Ayyar, J. in Abdul Saffur Rowther v. 
Hamida Bibi Ammal (11). The last of these 
cases has been virtually overruled by 
Nanchappa Koundan v. Ittichathara 
Mannadiar (12), but although the learned 
Judge’s ultimate conclusion is open to 
doubt, there is force in what he says on 
this point. However, 1 need not go into 
the matter here for so far as this case is 
concerned the question is immaterial, and 
it is probably never of much consequence, 
as Madhavan Nair, J. points out in 
Nanchappa Koundan v. Ittichathara Man- 
nadiar (12). 


The question at issue here has been 
the subject of exhaustive judicial enquiry; 
so itis not necessary for me to do more 
than summarise the following. propositions 
from Nanchappa Koundan v.. Ittichathara 
Mannadiar (12), with which I am.in general 
and respectful agreement :— 


(1) ina case like the present, which is 
not covered by the Interest Act, or any 
other special statute, interest can be 
allowed, only if it would have granted before 
the Act, either at law or in equity; 


(6) 12 Pat. 216 at p. 217; 146 Ind. Cas. 56;14P 
L T 149; AI R1933 Pat, 196; 6 R P 225, 

(7) 22 A L J 558; 79 Ind. Cas, 1019; 46 A 625; AIR 
1924 All. 711. 

(8) 56 M 391; 141 Ind. Cas. 120; Ind. Cas. (1933) 
Mad. 77; 64 M LJ 130; (1933) M W N 157; AIR 1933 
Mad. 320; 37 L W 808. 

Pia 21NL R 16; 94 Ind. Cas. 647; A I R 1925-Nag 


(10) 1G W N 219 at p. 220. 

(11) 42 M 66: at p. 664; 665; 52 Ind. Cas. 505; 25 
MLT 242; 36 ML J 456; (1919) M W N 484. 

(12) 53 M 549; 127 Ind. Cas. 630; (1930) M W N 
438;.31 L W 655; A I R 1930 Mad. 727; 59 M LJ 358; 
Ind. Rul. (1930) Mad, 1014. i ; 
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(2) at Common Law in England, interest 
‘was not payable on debts, unless by 
agreement, or by mercantile usage nor 
could damages be given for non-payment 
of such debts.; 

(3) In cases of purely equitable demands, 
for instance in suits against trustees who | 
-misapplied trust moneys and in suits for 
equitable waste, the Court of Chancery 
usually decreed interest.; 

(4) the Indian Lawis the same in this 
respect as the English Law, except in one 
particular ; 

(5) It follows, interest cannot be awarded 
on what are sometimes called broad equit- 
able grounds when they fravel beyond 

-cases in which either a Court of Equity in 
England, or a Court of law departing from 
its usual rules, would probably have award- 
ed it, except as I have said, in one 
particular. 

In Hurropersaud Roy v. Shamapersaud 
Roy (13), the Judicial Committee of the 
Privy Council allowed interest on a claim 
for mesne profits, even though it was not 
covered by the provisions of the Interest 
Act. Of course their Lordships explained 
that it was recoverable in the Indian Courts 
independently of the statute, under the 
law asit was then administered, and so 
fell within the proviso to the Act, which 
states, that 

“interest shall be payable in all cases in which it 
is now payable by law.” 

This has usually been interpreted to 
mean, except in Abdul Sajfur Rowther v. 
Hamida Bibi Ammal (11), that the matter _ 
is confined to claims for mesne profits and 

~ cannot be extended beyond that to other 
debts: see P. P. Deo, Receiver of the 
Estate of Balkrishna Koshti v. Narayan 
(14), Nanchappa Koundan v. dttichathara 
Mannadir (12), and J. H. Pattinson v. 
` Srimati Bindhya Debi (6). I am not so 
sure. In the Privy Council case, the Judicial 
Commitee, after referring to the resolution 
of the Presidency Suddar Court about dis- 
allowing interest on mesne profits go on to 
state : 


“and their Lordships are far from saying that such 
cases have been wrongly decided.” 


Now what is there to distinguish a case 
of mesne profits from any other case in 
which money due is wrongfully withheld? 
None that I can see, and ifit be good law 
to hold that interest can be awarded in 
such cuses why not in the others as well? 
After all the only reason why the English 

(13) 3 0654. 


(14) 25. NL R 81 at p. 84; 116 Ind. Cas. 669; AIR 
1929 Nag. 176, a 
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Courts now refrain from allowing interest 
in such cases is because they have been 
hampered by a long course of decisions, 
which, as the noble Lords who decided 


London, Chathum and Dover Rai 
Co. v. Sowth Eastern Railway Co. (Sy 
explain, have tied their hands. Lord 


Shand pointed out tliat the Courts of 
Scotland are not so hampered. [bis possible 
a closer analysis will reveal that Courts 
in India are notina worse position than 
those in Scotland. However, the present 
case is not for money wrongfully withheld 
so it is not necessary for me to go into this 
further. I merely indicate that in my 
opinion the matter requires further con- 
sideration, at any rate in this Court. 

Apart from this, the proposition which I 
have summarised ina previous paragraph 
is in consonance with the view in P. P., 
Deo, Receivar of the Estate of Balkrishna 
Koshti v. Narayan (14), though the matter 
was not elaborately considered there, and 
they do not conflict with either Haridayal 
v. Sunderlal (9), or Seth Ajodhia Prasad 
v. Sheopresad (16). In the former case the 
plaintiff paid sums of money on behalf of 
the defendant under the mistaken belief 
shared by the defendant, that as lambardar 
he was bound to do so. The report is 
meagre, and itis difficult to discover the 
exact point of decision from it, but as far 
as I can gather Hallifax, A. J.C., held. that 
the matter fell under s. 73, illustration (n) 
of the Indian Contract Act. 

It is immaterial whether he w 
wrong in this, for if a case is g 
that express law, then there can be nò doubt 
about the liability for interest. The other 
ruling Seth Ajodhia Prasad v. Sheopresad 
16), is exactly covered by the decision of 
the Judicial Committee in Mathura Das v 
Raja Narindar Bhadur (17), the matter 
fell within the terms of the bond itself.’ It 
is true Hallifax, A. J. O. also rests his 
decision on another ground and says, that 
“even if they never made express agree- 
ss. 13 or 74 
of the Contract Act would apply; but that 
also was in accord with the Privy Council 
decision in Chajymal Das v. Brij Bhukan 
Lal (4). Their Lordships of the Privy 
Council point out that if there is an expresa 
covenant to repay a debt on a certain date 
and it is not repaid, then that amounts to a 


(15) (1893) A O 429. 
(16) 22 N L R 160; 97 Ind. Cas, 1019; A IR 1997 


NG A 39 9; 23 
¢ at p. 49; 23 IA 138;10 ; 
88 (ŒO). i P W N52; 7 San 


as rigat or 
overnéd: by 
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breach of the contract to pay on that date 
and interest can be awarded by way of 
damages under the ordinary law o 
contract. 

But that is not the position here. When 
the loans in this case were made, no time 
was fixed for repayment. They were, 
‘therefore, payable on demand, and con- 
sequently, there could have been no breach 
unless and until demand was made. The 
plaint states that there were several 
demands, but there is no proof of them. 
I pointedly drew the attention of the plaint- 
iff's learned Counsel to this at the con- 
clusion of the first day’s argument, and he 
was not able to show me anything that 
could even faintly reasemble a demand, on 
the following day. 

In any case, even the plaint gives no 
dates, so it is impossible to say when the 
demands were made. It follows there was 
no breach till at least the suit was filed. 
The defendant's learned Pleader has ex- 
pressed his willingness tọ pay interest 
from that date. 

I, therefore, disallow the claim for interest 
“up to the date of suit. The principal sum 
of Rs. 1,277-8 decreed by the lower Appel- 
late. Court will stand, and the rate of 
interest which the lower Appellate Court 


allowed, namely 12 per cent. per 
mensem has not been chillenged 
by either side, so that will also- 
remain. The plaintiff asks for further 


interest. It will be allowed on Rs. 1,277-8 
from January 12, 1931, the date of suit, till 
February 23, 1936, the date of this judg- 
ment. It comes to Rs. 797-2-6.1 set aside the 
decree of the lower Appellate Court modify- 
ing that of the first Court and modifying 
the first Oourt’s decree as it originally 
stood, by substituting a sum of 
Rs. 42,074-10-6 for the Rs. 1,891-13-0 origin- 
ally decreed. The costs in all three Courts 
as between the plaintiff and first defend- 
ant will be according to success and 
failure. 

Thé costs of the second defendant in this 
and the lower Appellate Court will be 
borne by the first defendant, He was 
joined at the instance of the first defendant 
-on the ground that he, the first defendant, 
had made certain re-payments to him. The 
trial Court found that he had been paid 
nothing, and so discharged him. In 
spite of this he was joined in the lower. 
Appellate Court by the first defendant and 
again in this Court, although no relief has 
been claimed against him. Consequently, 
Jhe will get his costs in this and the 
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lower Appellate Court, from the first defend- 
ant. The first Court's order as to costs will 
remain as it is. 


There is a cross-objection with respect 
to an item of Rs. 322-8 and the interest on 
it. The lower Appellate Court disallowed 
it on the ground that it is barred by time. 
Itis argued that as the plea of limitation 
was not taken by the defendant, the lower 


‘Appellate Court should not have taken it 


on its own initiative. The account, Ex, P-1, 
filed by the plaintiff shows on the face of 
it that this item is beyond time. The 
Court was, therefore, bound to do its duty 
under s. 3 of the Limitation Act and dismiss 
the suit to that extent, “even though limita- 
tion had not been set up as a defence.” The 
cross objection fails and is dismissed. But 
since the plea of limitation was not taken 
by the first defendant, I direct each party 
to bear its own costs so far as the cross- 
objection is concerned. 


D. Order accordingly. 


MADRAS HIGH COURT 
Civil Revision Petition No. 656 of 1935 
October 26, 1936 
VENKATARAMANA Rao, J. 
Haji MOOSA. SAIT AND Brorages 
—PLAINTIFFS— PETITIONERS 


versus S 
P. S. P. ABDUL KAREM-—2ND DEFENDANT 
—RESPONDENT. 

Suretyship—Request to supply goods to ‘the extent of 
Rs. 250° and undertaking to be surety upto that amount 
—Supply of. goods for more than Rs. 250—Surety, whe- 
ther totally released —Construction of contract, 

Where A requested B to supply goods toC in cur- 
rent account “up to the extent of Rs. 250” and to 
have debit and credit transactions in C's name and 
undertook to be surety for the said amount for a 
period of one year: ; 

Held, that the words “up to the extent of Rs. 250" 
only limited the libility of the surety and did not 
impose a condition that B should not at any time 
during the period of one year supply goods to C to the 
value of more than Rs. 2:0, and that consequent- 
ly the surety was not relieved from liability to the 
extent of Rs. 250 by reason of the fact that Chad gup- 
plied goode to B on some occasions for the value of 
more than Rs. 250, Seth Pratap Singh v. Keshor¢ 
Lal (1), Parker v. Wise (3), Gordon v. Rao (4) and 
Laurie v. Scholefield (5), relied on. 


C. R.P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Madura 
Town, dated March 12, 1935, and passedl 
in 8. C. Suit No. 2806 of 1934, |. - 


1937 N 
Judgment.—This Civil Revision Petition 
arises oub of a suit instituted by the plaint- 
if to recover a sum of Rs. 258-1-6 being 
the amount due in respect of goods sup- 


plied to the lst defendant between Dacem- . 


ber 17, 1931,and December 31, 1932. Tae 
2nd defendant was sought to be made 
liable as surety in virtue. of a letter of 
guarantee executed by him in plaintiff's 
favour, dated December 16, 1931, which 
runs thus: 
“Letter of surety 
December 16, 1931, 


Kandramanickam 
P. 0. P. 


regarding supply of goods 


Madura. 
Haji Musa Saitand Brothers, 
lst Margali Prajorpathi year 
(December 16, 1931.) 

Karim writes as follows :— 

Please supply the bearer of this letter S. Shams- 
ud-Din. Sahib Avergal of Tirupathur, goods in 
current account ‘up to the extentof Rs, 250'— 
Rupees two hundred and Fifty) and have debit 
and credit transactions in his name. For the 
said amount 1 shalibe surety for a period of one 
year. Thereafter I shall not be surety. If any 
amount be due to you within the aforesaid period 
ofone year during which I shallbe surety, I shall 
pay the same and take this letter. After one year I 
shall not be surety. 

With compliments. 

Nayan’s help, 
(Signed) P. O. P. Abdul Karim.” 


During the period of one year during 
which the guranatee was to subsist, the 
Ist defendant was supplied goodson four 
occasions and on two of such goods of the 
value of more than Rs. 250 were supplied.” 
The plea of the 2nd defendantis that.as 
the plaintiff exceeded the limit indicated 
by him in his said letter, there was a 
variation of the terms of the contract en- 
tered into with him and he was, therefore, 
discharged from all liability thereunder. 
This plea prevailed in the Court below. 


The question is whether it is sound. No 
doubt as pointed out by Lord Atkin in 
Seth Pratap Singh v. Keshav Lal (1), | 

“The surety like any other contracting party, 
cannot be held bound to something for which he 
has not contracted,” 

And he refers to the observations of 
Lord Westbury in Blest v Brown (2) namely 

“He” (surety) is bound therefore merely according 
to the proper meaning and effect of the written, 
engagement that he has entered into. If that 
written engagement} is altered in a single line, no 


(1) 68 M L J 339; 153 Ind. Cas. 700; 1935 A L R 103; 
19350 LR 99;1B R 261; (1935) Ò W N:11s; (1935) 
MWN 97; AIR 1935 P C 21: 7R P C123: (1935) A 
L J 242; 41 L W 210;39 OW N 440; 610 LJ 42; 37 
Bom. L R 315; 59 B 180; 621 A 23 (P O). 

(2) (1862) 4 D F & J 367; 8 Jur. (N 8) 602; 10 WR 
569; 6L T (ws) 620; 135 R R 
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matter whether it be altered for his benefit, no 
matter whether the alteration be innocently made, 
he has a right to say “The contract is no longer 
that for which I engaged to be surety; you have 
put an end tothe contract that I guaranteed and 
my obligation therefore is at an end.” The question, 
therefore is, what is the meaning and scope of the 
Ex, O in this case ?” 

On á construction of.the document as 
a whole, the reasonable intendment of the 
Parties seems tó be to define the duration 
and limit ofthe liability of the 2nd de- 
fendant and not to impose a limit on 
the supply of goods. The words ‘up to 
the extent of Rs. 250° do not mean that, 
once the goods of the said value have 
been supplied-no further goods should be 
given because the debit and credit trans- 
actions were intended to go on, at least 
so far as the 2nd defendant was concerned, 
for one year. Therefore the words “up 
to the extent of Rs.. 250” must be con- 
strued in relation to what follows, namely 
“for the said amount I shall be surety 
for a period of one year,” thereby plainly 
indicating thatthe extent of the: 2nd de- 
fendant’s liability is limited to the- said 
amount. Exhibit 1 is’ merely a request 
tothe plaintiff by the 2nd defendant to 


_ supply goods to the extent of Rs. 250 


without ‘any restraint upon his advancing 
more but with a condition on his part 
that he is answerable to that extent only. 
The case in Parker v. Wise (3) is instruc- 
tive. In that case A had overdrawn his 
account with his bankers ina sum of 
£ 4,822-15-9 and in order to enable him 
the better to carry on his business re- 
quested the bankers to. allow’ him to over- 
draw his account at any time and: from 


‘time to time such further sums-as he might 


require so as that the same sum together 
with the said sum `£ 4,822-15-9 should not 
exceed as a whole at any time the sum 
of £5,000. The bankers agreed provided 
they were: indemnitied by the bond of a 
surety, and the defendant in that case 
stood as surety as required by the bankers 
and the condition of the said surety bond 
was for the payment by A and the surety 
on demand to the bankers of the sum of 
£4,821-4-9 due to them and also such further 
sum or sums as the bankers may thereafter - 
advance to A in the course of his business, 
not exceeding on the whole £5,000. In 
a suit on the bond the plea raised by 
the surety was that on divers days the 
bankers allowed A to overdraw his account 
to such an amount thatthe further sums 


as (1817)6M &S 239; 105 ER 1032; 18 RR 
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advanced together with the said sum of 
& 4,822-15-9 exceededin the whole at one 
time £ 5,000 contrary to the said condition 
and therefore he was discharged from his 
obligation under the bond. This plea was 
negatived and Bailey, J., observed: 
_ “If the true construction be that the parties 
intended to stipulate against any advance beyond 
£5,000 then this advance will have the effect 
of cutting down the obligation altogether. But the 
Court ought to see plainly that this was the 
‘intention, before they give a construction to the 

“ language of this bond which would have the effect 
of avoiding it if one shilling beyond the sum 
named should be advanced.” “If the parties had 
intended to attach a consequence so penal to an 
advance beyond tbat sum, can it be supposed that 
they would have contented themselves with language 
so equivocal, and would nothave iatroduced express 
words of condition ag it were by way of caution, 
that such should be the effect ?” 

In Gordon v. Rao (4), Crompton, J. fol- 
lewed Parker v. Wise (3) and explained its 
scope thus: 

“Even if there had been a recital that the 
agreement had been to give credit forthe £ 1,000 
and the condition was for securing £1,000, it is 
well established by the judgment of the learned 

* Judges in Parker v. Wise (3) that unless the bond 
clearly showed that the parties intended that the 
restriction was to operate as a condition» upon 
which the whole security was to become void, the 
advancing to a greater amount would be no defence.” 
, _ I may also usefully refer to the case of 
Laurie v. Scholefield (5) which is almost on 
all fours with the present case. In that case 
at the commencement of the dealings a 


letter of guarantee was given in the fol-. 


lowing form :— 


“ “In consideration of the Union Bank of London 


agreeing to advance and advancing to the firmof 
: Russel and Oo, any sum or sums of money they 
may require during the: next eighteen months, 
not exceeding on the whole the sum of £1,000 we 
‘hereby jointly and severally guarantee the payment 
of any such sum ag may be owing to the said 
-bank at the expiration of the said period of 
(4): 1858) 8 El. & B1. 1065; 120 E R 396 at p 405; 27 
LJ QB 185; 4 Jur. (N s) 530; 112 R R 897, 
(5) (1869) 4 OP 622; 38 LJ OC P 290;20 L T 852; 
17 W R 931. 


MOOMA SAT? ð, ABDUL KakeM (MADR) 


16710 
eighteen months, and undertake to pay the same 


on demand in the event of Russel and Co. making 
default inthe payment of the same.” 

The contention in that cass was relying 
on the words ‘not exceeding in the whole 
the sum of £ 1,000" that the bankers during 
the period of eighteen months specified in 
the document made advances greatly 
exceeding in the whole £ 1,000 and there- 

- fore the surety was discharged from the 
liability and guarantee; Montague Smith, J. 
did not . accept this contention and he 
remarked: 

“The words ‘not exceeding in the whole £1,030’ 
do not amount to a condition. They were intend- 
ed to express the limit of the defendant's liability, 
and not to prohibit the bank from making any 
further advances to Russel and Co. If it had 
been intended that no advances beyond £ 1,000 should 
be made during the currency of the suretyship, I 
should have expected more precise words,” 


Following the principle laid down in the 
above decisions I hold that there has been 
no variation of the engagement in Ex. O 

“by reason of the fact that goods of the 
value of more than Rs. 250 were supplied 
to thé Ist defendant and the 2nd defend- 
ant is not discharged from his liability 
thereunder. He is liable -under Ex. 1 to 
pay to the plaintiff the value of the goods 
supplied to the Ist defendaut to the extent 
of Rs. 250 during the year in question. 
But he is not bound to pay his interest 
as there is no stipulation inthe document 
to pay any interest, nor has it been-estab- 
lished in the case by any evidence that 
the dealings carried on were intended tc 
-carry interest. E 

I therefore reverse the decree of . the 
lower Court and pass a decree for Rs, 1x& 
with interest at 6 per cent. against the 2nd 
defendant. In the circumstances of the 
case I direct each party bear his own costs 

- throughout. 


A. Decree reversed. 
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4Acqulescence — Doctrine of— Essentials —Tres- 
passer spending money on property of another— 

True owner silent—His conduct, when amounts to 

acquiescence—Fraud, if necessary. 

Mere silence, mere inaction, cannot be construed 
o bea representation. In order to support a case 
f acquiescence, there must be something more than 
mere silence or inaction. Inaction or silence in 
tircumstances which require a duty to speak is the 
oundation of the doctrine. When inaction or silencé 
vould amount to fraud or deception, then ang 
hen only would the doctrine of standing 
ay Or acquiescence be.applied. 

Where in a suit for possession of land, if the pos- 
egsor of the legal right does not know at the time 
vhen the trespasser is spending money upon his 
sroperty that the land is his, and if he does not 
‘now in addition that the trespasser is acting under 
. mistaken belief thatthe propertyis his, there is 
eothing wrong if he remains silent. There is no- 
hing fraudulent in his conduct and it cannot amount 
9 acquiescence. ABDUL Kaper OcaupHury 4, 
JPENDRA LAL Barua ` Cal. 271 


Doctrine of, when applies — Building con- 
structed on plaintiff's land—No objection and long 
delay—Acquiescence, if made out. 

The question whether a person has made construc- 
fons on a bona fide belief that he had good title to 

16 property will depend upon the circumstances of 

ach case. Acquiescence, in order to deprive a man 

f his rights, must amount to fraud. A man is not 
3 be deprived of his legal rights unless he has 
sted in such a way as to make it fraudulent for 
jm to set up those rights. The plea of acquiescenca 
annot, therefore, be held as established on the ground 
iat no objection was raised by the plaintiff when 
building was constructed on his land and there 
“as long delay in enforcing his rights in respect 

t the land. When the plaintiff is not aware of his 
ghts it is not his duty to stop the constructions. 
AN BAHADUR SINGH v. TALEWAND Binen Oudh 870 
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OF INDIA Act, 
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Administratlon— Decree for administrati 
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distribution ol assets, a creditor came torth and 


on passed 
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Administration—coneld. 


filed a suit claiming a redistribution of assets on 
the ground that he was a creditor of the deceased 
and entitled to get his share of assets : 

Held, that there was no statutory law which he 
could invoke. All that he could say wasthat by 
analogy of certain provisions under the Succession 
Act, he was entitled to have a rateable distribu- 
tion and a refund from the creditors who had been 
paid under the administration decree. But such a 
claim is purely an equitable claim in its nature 
and the 1elief claimed is also equitable, and a 


. Court always rejects a claim of this nature if the 


claimant is provedto be guilty of laches, negligence 
or gross delay. Kuissonpas Premc AND v. JIVATLAL 
PrataPsut & Co. Bom. 529 


Institution of administration suit— Limitation 

“against creditor not party to suit. 

The mere institution of a suit by a creditor for 
himself and other creditore for the administration 
of tLe estate of the deceased debtor does not save 
limitation in favour of an individual creditor who 
is not infact a party to the suit and whois not 
PREMOHAND V. JIVATLAL 

Bom. 529 

— Possibility of determination of question 

between parties—Ocurt, whether bound to make 
order for administration. 

The Court isnot bound to make an order for the 
administration of the estate if the questions be- 
tween the parties can be properly dete:mined with- 
out such order. The order may be refused, even 
if the testator has directed his executors to , take 
proceedings to have his estate administered by the 
Uourt, Kissonpas PREMOAAND V. JIVATLAL PRATAPSHI 
& Co, Bom. 529 


Adverse possession— Co-sharers —Mere exclusive 
possession is not sufficient. 

Ín order to destroy a co-sharer’s title, it must not 
only be shown that the other co-sharer was in exclusive 
poseession of the joint property, but that there was 
a denial of title and anouster ut the former co-sharez 
or something equivalent to it. The mere fact that im 
a vill:ge one co-sharer is in exclusive possession of a 
joint property would not amount to a denial of title 
or an ouster so as to destroy his title. Ram Manowar 
v, BABU SINGA All. 37% 
—_—— Essentials of. 

Adverse pcssession should have all the qualities 
of adequacy, continuity and exclusiveness to dis 
place the owner's title. Kuso PRASAD SINGG œ 
BASURIA PG 32¢ 


Possession of one of three branches before 
accrual of right to ali—Possession subsequent tc 
accrual, held adverse—Mutation entry held does 
not affect question. 

Where each of three branches of a family became 
entitled to share in certain properties bur before 
this right accrued one of the branches was ix 
pussessicn of the entire property and continued te 
be in possession even after accrual of the right : 

Held, that the subsequent possession was advers: 
and the principle that possession of une co-sharer mus 
be deemed to be permissive and on behalf of th 
other co-sharers, had no application to the facts o 
this case ; 

Heid, also thatthe fact thatinthe revenue re 
cords the mutation wag effected in the names of th 
descendants of the three branches in equal share 
did not affect the question, Upp SINGH v. Oaitta 

Lah, 47: 





Vol. 167] 


Agra Tenancy Act (Ill-of 1926), s. 3—Agri- 
culture, if includes growing of vegetables — Growth 
of bananas, if agriculture. 

Agriculture includes horticulture which is 
gardening, and in the broad sense includes growing 
of vegetables. Although the growth of bananas on 
land is not grove land, as bananas are mentioned in 
the Act, the growth of bananas would be agriculture. 
BaBUNANDAN SING 14. PHUNRS Sina All. 397 
———$. 15 (2^, See Promissory note 320 


— 8 19—Scope of-—Section, if affects contracts 
entered into before Act — Non-occupancy tenants 
before new Act— Whether liable to be ejected on 
expiry of term of lease—~Such persons,if become 
statutory tenants, 

The words of s.19, Agra Tenancy Act apply not 
only to tenancies in existence at the commencement 
of the Act but also affect contracts entered into before 
the Act and intended to be fulfilled after its com- 
mencement, 

Consequently, persons who were non-occupancy 
tenants liable to ejectment on expiry of the terms 
of their leases under Act FI of 1901, become statu- 
tory tenants within s. 19 of the new Act and cannot 
be ejected by the landlord after expiry of the terms 
of the period of lease. RAMRANBIJAL PRASAD SINGH v. 
DEOKI Ar IR Pat. 865 

s. 99 —Dispute as to possession between 
tenants—Jurisdiction of Court—Test to determine. 

Where ina dispute as to possession between ten- 
ants of a village it is found that the land-holders 
of the parties are different, then the Civil Court has 
jurisdiction. Ifon the other hand, the land-holders 
of the parties are the same, the Revenue Court has 
jurisdiction MATA Prasan v. Tika Ram All. 92.7 
——-—- 8. 268-—Objection as to jurisdiction —When 

can be entertained, f 

Under s. 268, Agra Tenancy Act, an objection that 
the suit was instituted in the wrong Court should 
not be entertuined by the Appellate Court unless it 
was taken in the Court of first instance. Where, 
therefore, the objection is merely that the Munsif 
who had jurisdiction made an error of procedure 
in referring an issue to the Revenue Court, the objec- 
tion cannot be maintained. Banunanpan SINGH v. 
PHUNESH SINGH All 397 
— S, 273—Suit for ejectment and possession— 

Defence of tenancy and long possession—Reference 

to Revenue Court to determine if land was used for 

agricultural purpose—-Propristy of. 

In a snit for ejectment and possession of lend 
against the defendant as trespasser, defendant 
pleaded that he paid rent annually to the plaintiff 
and that he wasin possession of the land sincelong, 
the Oourt | made areference to the Revenue Court 
to determine whether the land was used for agricul- 
tural purposes : i 

Held, that the reference was properly made under 
s. 273, BABUNANDAN SINGH v. Puonesa Sinau All. 397 


Ajmer Courts Regulation (I of 1877), ss. 17, 18 
—Suit instituted before Regulation IX of 1926 
came into force—Execution application made after 
Regulation—Reference to High Court on point of 
law —Maintainabiltty — Procedure — Retrospective 
operation. 

Where, while the execution proceedings started on 
an application for execution are pending, the Regula- 
tion has been amended denying all right of appeal, 
the Old Regulation is applicable for the purposes of 
the appeal, Consequently, a reference can be made 
to the High Court under ss 17 and 18 of Regulation 
I of 1877 on a point of law arising in connection 
with an application in execution made after Regu- 
lation IX of 1926, came into force but in connection 
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with a suit instituted before that Regulation came 
into force. 

Per Rachhpal Singh, J.—Execution proceedings 
are quite distinct and separate from proceedings in 
a suit. If a cause of action hasaccrued toa person 
under an old Act under which he had a right of 
appeal toa particular Court and -rights of other 
kinds were secured to him, then those rights cannot 
be taken away by a subsequent change in the law 
unless there isan express provision in the new Act 
to that effect but this rule is not applicable to exe- 
cution proceedings which commenced after a new 
Act came into force. Every fresh application of 
objections to the execution of a decree made after the 
new Act comes into force will be governed by the 
provisions of the new Act though the application for 
execution might have beenmade when the old Act 
was in force. Noone hasa vested right in proce- 
dure, and the general rule of law is that procedure 
hae retrospective operation, ALI RAsUL v. BALKISHEN 

6 All. 21F B 
Appeai— Addition of parties. 

Very wide powers are given to the Court to add 
a party to a suit or an appeal and the addition, if 
permitted, will not be taken to decide any question 
of title to the properties as between him and the 
trustee or the creditors. DEBENDRA Narain Roy v. 
JoGENDRA Narain DEB ` Cal. 615 

New plea—Mizxed question of fact and law 

—Whether canbe raised for first time in appeal. 

When the question taken for the first time in 
appeal is a mixed question of fact and law, it should 
not be allowed to be raised. GAINDo Devi v, SAANTI 
SWARUP All. 657 
————-New plea—Question of res judicata. 

The Appellate Court can rightly decline to allow 
the appellant to go into the question of “res judi- 
cata” on the ground that it had not been properly 
raised by the pleadings or in the issues. Bargo v; 
NARAIN PRASAD Oudh 72 
Plea expressly withdrawn — Whether can be 

entertained in appeal. i : 

Although it is within the discretion of a Court of 
Appeal to entertain a plea raising a pure question 
of law even though it hag not been raised in the 
lower Court, yet where the plea has been expressly 
withdrawn in the trial Court, the plea will not be 
entertained in the Appellate Court. BARRO 4. Narain 
Prasad . Oudh 72 
Arbitration—Agreement to refer by guardian— 

Leave of Court, necessity of—Omission to take leave 

—Effect— Remedy. 

The leave of the Court must be obtained before the 
reference is made so that the attention of the Court 
should be directed to the matter that there is a minor 
concerned and the Oout should be askəd to #onsider 
whether the reference is in the interest of the minor 
and for his benefit,and ifso, it should expressly 
recordthe granting of the leave in thy proceedings. 

The omission of the next friend or the guardian ad 
litem of a minor party to obtain leave would 
render the order of referencs and the award and the 
decree based upon it voidable at the option of the 
minor as against all the parties, butnot voidable at 





“the option of the other parties thereto, as against 


the minor. It is open to the minor to bring the 
matter up in revision to the High Courtor to get a 
declaration in a separate suit that for want, of leave, 
the reference, the award and the decree are not bind- 
ing upon him, orto take such a plea in any suit in 
which he may bs impleaded as a defendant. Mariam 
J. AMINA i All. 99F B 
Award—Court remitting award for dealing 
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with certain matters—Final award including 

directions to carry out provisions—Held, directions 

were incidental and award valid. 

Where an award was remitted to the arbitrator 
indicating particular matters to be dealt with by 
him and on the finaf award, the arbitrator submit- 


*. ted that he dealt with the points and also gave 


certain directions for carrying out his decision: 

Held, that the other changes introduced in the 
final award were merely incidental or consequential 
and these changes fell within the scope of the 
questions remitted by him for re-consideration and 
the award was not vitiated. Damopar Das & Sons, 
Lrp. v. Basses?ar NATA Lah, 730 
Reference—Order of reference not formally 

communicated to arbitrator—Arbitration, if vitiated. 

Where the reference is through a Court, the arbi- 
trator will, of necessity, be informed of the agree- 
ment of the parties and the order of reference, so 
that he might make his award within a time to be 
fixed by the Court, but where the arbitrator is 
fully aware of the terms of the order `of reference, 
accepts the office of the arbitrator and actually 
decides the controversy between the parties by givi:g 
an award, the mere fact that the order of reference 
was not formally communicated to him would not 
vitiate the arbitration. Manni Lar v. PAHLAD Das 

AN, 17185 B 

——— Time for filing award not fixed—Court 

subsequently tntimating time to arbitrator—Irregu- 
larity, if vitiates award. 

The arbitrator derives his authority from the 
agreement of the parties and the order of reference 
gives effect to that agreement. In an ordinary case 
a date has to be fixed before which the arbitrator 
should file the award, but where the order of re- 
ference itself does not fix a date and the Court 
subsequently intimates to the arbitrator the time 
within which the award should be filed, the irregu- 
larity, if any, will not affect the validity of the award. 
Manni Lat v. PAHLAD Das All.1718 B 
Arbitration Act (IX of 1899), s. 4(b). Ser 

Company 897 
Arms Act (XI of 1878), ss. 4, 19 (f)—Spear-heads, 

if parts of spears within s. 4— U. P. Notification 

No. 10 N-VILI, dated May 9, 1934A—Spear, meaning 

of —Person in District mentioned in Notification in 

possession of spear-head — Whether liable ts con- 
viction under s. 19 (f). ` 

In s. 4, Arms Act, the Legislature enumerated 
only arms and not parts thereof. Therefore, spear- 
heads cannot within the meaning of that section 
be taken to be parts of spears. 

Held, that the Notification of the U.P. Government 
No. 10-N-VIH, dated May 9, 1934, does not prohibit the 
possession of a spear-head in the District of Ghazi- 
yur The word “spear “ used in the Notification 
must beinter;reted in the sense in which that word 
is used ins.4 of the Act, and as a spear ig used 
in that section in contra-distinction to spear-head, 
a spear cannot be held to include a spear-head, 
Consequently, a resident of Ghazipur District in 
possession of a spear-head cannot be convicted 
under s. 19 (f), Arms Act. Ram Brica v. EMPEROR 

All, 935 
s. 14. Sze Arms Act, 1878,s. 19 (7) 352 
— ss.14,15,19(f) and 23— Accused holding 
arm after expiry of lacense—Whether punishable 

under s. 19 (£) or s. 23 

A man who possesses an arm for which he holds 
an expired license does not do so “under that 
license and inthe manner and to the extent per- 
mitted thereby.” .Consequently he commits an 
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offence under s. 19 (f) and isnot punishable under 
s. 23. ZAINUL ÅBDIN v. EMPEROR Pesh. 191 
88.19 (fi, 14—Unlicensed gun—Person to 

whom it is entrusted— Possession of, if legal— 

Such person not having knowledge that guns were 

unlivensed—Sentence. 

In the case of a licensed weapon a person who 
merely assists the owner of the weapon by carrying 
if for him or taking it somewhere for him may 
be said to assist his master in doing a perfectly 
legal act, for the master being the licensee is 
entitled to have the gun in his possession. But in 
the case of an unlicensed weapon neither the 
actual owner of the gun nor anybody to whom he 
entiusts it, can be said to be engaged in a legal 
act, for the possession in that case is illegal whe- 
ther it be in the possession of the ‘master or of a 
servant. But where it is not proved that the accused 
had knowledge that the gun which he was carrying 
for his master was unlicensed, the offence does not 
call for a serious punishment. Emperor v. LALMAN 
THaRU Pat. 352 
Army Act, 1881 (44 & 45 Vict. Ch. 58)— 





Europeans and Anglo-Indians serving as com- 

missioned officers—Whether subject ta Indian 

Army Act. 

Per Bennet, J.—Europeans and Anglo-Indians 
serving as commissioned officers. warrant 
officers, non-commissioned officers, Assistant 


Surgeons in the Indian Medical Department, or 
otherwise, who, though forming part of the Indian 
forces, belong to His Majesty's regular land forces, 
are subject to the Army Act, 1881 and not to the 
Indian Army Act, 1911 NARBERT EDWIN NUGENT v. 
Margory JULIA Nugent All, 179F B 
8.136, Army Act, if superseded by s. 60, 

Civil Procedure Code. 

Per Sulaiman, C. J.—The provisions of s. 136, Army 
Act, have been intentionally superseded by the provi- 
sions of s. 60, Civil Procedure Code. NORBERT EDWIN 
NUGENT v. Marsory JULIA NUGENT All. 179 FB 
s. 186 — Deduction from pay and attachment, 

distinction. 

Per Thom, J.~There is a clear and fundamental 
distinction between an attachment and a deduction 
from pay. Deductions from pay are made by the 
Army Authorities in their discretion under the pro- 
visions of the Aimy Act. In the case of an attach- 
ment—which isa legal process—the Army Authori- 
ties would have no discretion in the matter. They 
would be bound to obey the orders of the Court, 
NORBERT EDWIN NUGENT v Marsory JULIA NUGENT 

All. 179 FB 
s.136—Pay of Assistant Surgeon of the 

Indian Medical Department, if liable to attachment 

in execution of order for maintenance and alimony 

passed by Civil Court. 

The pay ofan Agsistant Surgeon uf the Indien 
Medical Department is not liable to attachment in 
execution of an order for maintenance and alimony 
passed bya Civil Court. 

Per Bennet, J.:—The pay of warrant officers, non- 
ecmmissioned officers, soldiers and Assistant Surgeons 
in the Indian Medical Department, who are subject to 
the Army Act, is not liable to attachment under the 
Code of Civil Procedure as there is no specific pro- 
vision that it is attachable, and a specifie provision 
is necessary to overcome the exemption under s. 136 
of the Army Act. 

Indian officeis who hold commissions from the 
Viceroy, and men of the regular Indian forces, and 
non-commissioned officers of those forces, and Sub- 
Assistant Surgeons of the Indian Medical Depart- 
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ment, are subject to the Indian Army Act and their 
pay is exempt from attachment, under s. 60 (1) (A), 
Oivil Procedure Code. Norsert EDWIN NUGENT P. 
MARJORY JULIA NUGENT 
.Assam Bijni Succession Act (H of 1931)—Acz, if 

a public Act. 

The Act can hardly be regardedas a private Act 
in the sense in which the term is understood in 
parliamentary legislation. It is a public Act 
although it may be regarded as local and personal 
in some ofits aspects. Merely because an Act is 
a local and personal Act,as being confined to cer- 

tain local limits and as affecting the status of a 
particular description of persons only, ıt would not 
cease to be a public Act, if the Act isthe product 
of the Legislature inits Legislative capacity and 
is not the result of a procedure in which the Legis- 
lature is called upon to enact a law embodying a 
conclusion arrived at by it judicially or upon the 
basis of a contract as between the rival parties for 
whose benefit the lawis intended. If from the 
general tenor ofthe Act it appears that it purports 
to determine the status of individuals not merely 
inter se but also as governing their relations with 
others, the Act cannot be regarded as a private 
Act. The importance of the question whether an 
Act isa public Actor a private Act consists only 
in this that ifit isthe latter, then, though there 
be no saving clause, the rights of third parties 
will not be regarded as affected by necessary im- 
plication. Dzpenpra Narain Royv. JOGENDRA NARAIN 
Dep Cal. 615 
Act, if operates outside Assam. 

The Act applies to the status of the holder of 
the Raj wherever the properties appertaining to 
the Raj may be situate, and the Assam Legislature 
did intend the Act to operate even outside the 
territorial limits of the Province of Assam and was 
within its authority in legislating on that footing. 

In enacting the Bijni Succession Act, the Assam 
Legislature has passed no provision forfeiting or 
confiscating the property of any person; it has 
merely declared a rule of succession which accord- 
ing toit is the Oustomary Jaw, and has only 
supplemented that law where, in its view, it needed 
supplementing. DEBENDRA NARAIN Roy v. JoGENDRA 
Narain DEB Cal. 615 

S. 4— Scope of the Act—Title ether than on 
basis of succession, if outside scope. of Act. 

The Act is confined tothe succession tothe Raj, 
and any title otherwise than on the basis of succes- 
sion which anybody may have to the properties 
of the Raj or any portion thereof is clearly 
outside the scope and purview of the enactment 
and the only title that sub-ss. (1) and (2) of s. 4 
purport to declare, and the only title which s. 8 
speaks of, is title as holder of the Rajon the basis 
of succession, either by nomination or by appoint- 
ment and no title based on any other ground. DEBEN- 
pra NARAIN Roy v. Joaenpra Narain DeB Cal. 615 
—§, 4-—Title declared bys. 4, what is— 

Declaration in s. 4, if affects title based on adverse 

possession that may have accrued in another. 

Ths title declared by s. 4 ofthe Act isthe title 
to succession based uponthe nomination ag made 
on September 28, 1895, and has nothing to do with 
any title based on adverse possession that might 
have acerued to any other person and, therefore, 
the declaration contained in s.4ofthe Act does not 
aftect such title. Desenpra Narain Roy v, JoGENDRA 
Narain DEB Cal. 615 
maang, 4 (Words ‘with title dating back’ in 

s. 4(1)—Signijicance of, KN : 
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-The words “ with title dating- back" -in s- 4 (1),, 
of the Act cannot be -taken apart from the resb of 
the passage and treated as a mere recital and not as 
a part of the enactment. DEBENDRA Narain Roy v, 
JAGENDRA NARAIN DEB Cal. 615 
—ss. 4-(1)(2), 9—Act, if intra vires of Assam 

Legislature—Declarations in s. 4 (1) (2), if ‘lew.’ 

The Assam Bijni Succession Act is intra vires 
the Assam Legislature. The declarations contain- 
ed ins. 4, sub-ss. (1) and (2), Assam Bijni Succession 
Act are ‘law’, DEBENDRA NARAIN Roy y, JOGENDRA 
NARAIN Des Cal, 615 
—s. 9—S. 9, if prospective. s . \ 

The enactment contained in s. 9 is expressly pros- 
pective in its language. DEBENDRA Narain Roy, 
JOGENDRA_ NARAIN DEB Cal 615 
Assam Land and Revenue .Regulation (I of 

1886), s. 8 (b)—Scope of—Acquisition of status 

of land-holder — On what depends. 

Section 8 (b), Assam Land and Revenue Regula- 
tion does not make it obligatory on the lessee to 
occupy the’ land for ten years before he can acquire 
the status of a land-holder. All that it says is that 
he must hold, irrespective of the period of occupa- 
tion under a lease given, for a term of not less 
than ten years. The acquisition of the rights of a 
land-holder is not dependent on the length of pne- 
session under the lease, but it is dependent on 
the lessee's holding under a lease which is given for 
aterm of ten years. SroreTary or STATE v., KRISHNA 
Prasap Roy OHAUD.MURI Cal. 124 

ss. 8, 9—Surrender— Essentials—Abandon- 
ment, what constitutes. 

Before it can be held that the party has 
contracted himself out of his rights,. some 
express declaration on the part of the party aban- 
doning his rights must be forthcoming. In order to 
establish the fact that there was abandonment of 
rights by a pottah, there must be something 
to show inthe most explicit terms that the parties 
understood when accepting the pottah that they wera 
giving up avery valuable right by reason of their 
being land-holders within the meaning of ss. 8 and 
9 of the Regulation. Sroretary or STATE Y. Krisnna 
Prasan Roy UHAUDHURI Cal, 124 
Award — Admissibility — Unregistered award, if 

inadmissible in evidence. . ý 

An award does not become inadmissible in evi- 
dence on the ground of its being unregistered. 
OFFIOIAL RECEIVER, GUJRANWALA v. ABDUL WAHID 

i Lah. 497 

—Objection to validity on ground of absence. of 
leave—Whether falls within para. 15—Decision 
passing decree in accordance with award—Revision, 

af lies. ; . 

te Full Bench, Iqbal Ahmad, J., econtra :— 
An objection to the validity of the reference to 
arbitration on the ground that the reference was 
illegal because of the absence of leave does come 
within the purview of para. 15, Sch. II, Civil Pro- 
cedure Code, and so ifthe objection is decided ad- 
versely anda decree is passed in terms of the award, 
the decree is final and no appeal lies therefrom. 
This, however, doesnot mean that the order of refer- 
ence to arbitration cannot be challenged by way of 
revision on that ground. 

The decision ofthe Court that made the reference 
to arbitration overruling the objection and passing of 
decree in accordance with the award, cannot be 
challenged by an appeal or by an application in 
revision, for atmost that amounts to an error of law. 
But the ordermade by the Court, where it has acted 
jllegally or with material irregularity in the exer- 
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cise of its jurisdiction, can be challenged by way of 
revision, though not by way of appeal, whether the 
legality or irregularity was committed before the 
reference to arbitration or after the receipt of the 
award. . 

Per Iqbal Ahmad, J.—The words ‘otherwise being 
invalid’ in cl, (e), para 15, Sch. 11, Civil Procedure 
Code, refer only to the invalidity of the award based 
onany ground unconnected with the proceedings of 
the Court, as distinct from some invalidity attaching 
to the procedure of the Court. MARIAM v. AMINA 

All. 99 FB 





Valid award~—Effect of. 

A valid award operates lo merge and extinguish 
all claims embraced in the submission. aud after it 
has been made, the submission and the award fur- 
nish the only basis by which the rights of the 
parties can be determined. - Damopar Das & Soxs 
Lro. v. BASRES“AR Nara Lah. 730 
Bankers' Books Evidence Act (XVII of 1891), 

s. 5—Right of Police Officer investigating offence 

against Bank's customer to inspect books of Bank. 

Where a Polico Officer investigating a charge 
under s. 420, Penal Code, against a customer of a 
Bank asks for inspection of his accounts in the 
Bank, s. 5, Bankers’ Books Evidence Act, does not 
prevent the Police from inspection of the books of 
the Bank even without the order of a Court, as 
proceedings before him during investigation are not 
legal proceedings within s. 5. A. I G. Pricz v. 
EMPEROR Lah. 555 
ss. 5, 2—' Evidence’, meaning of—Proceedings 
before Police Officer, if legal proceedings. 

‘evidence’ in the Bankers’ Books Evidence Act, 
has the same meaning as in the Eridence Act, and 
as evidence is not given before a Police Officer, 
proceedings before him are not ‘legal proceedings’ 
as defined in that Act. Statements made by per- 
sons during investigation to a Police Officer are not 
made on oath; they need not be signed; they need 
not be made in the presence of the accused; and 
they are not subject to cross-examination ; i. e. 
they lack many of the characteristics of ‘evidence.’ 
They can only be used as evidence within narrowly 
restricted limits. A. F. G. PRICE v. EMPEROR 

Lah. 555 
Bar Councils Act (XXXVIII of 1926), s. 15 (b)— 

Rules under—Advocate of one High Court, when 

can be allowed to appear in another High Court 

—Grounds on which permission can be granted 

stated—Mere fact that accused has high position or 

that case isin respect of contempt of Court does 
not afford sufficient ground. 

The provision that the appearance of strange 
Advocates is not permitted save with the permission 
of the Chèf Justice means that the Chief Justice is to 
use the judicial discretion, that is to say, good rea- 
son must be shown for the exercise of the discretion 
and the permission is not to be granted on mere ap- 
plication. The right ofan Advocate of any particular 
Bar to appear in other High Courts does not exist 
as amatler of right. The Chief Justice will apply 
his mind to the circumstances of the application and 
see whether good reasons have been shown in any 
particular case. One of these is thatthe Advocate 
for whom permission is sought to appear has from 
the very beginning inthe lower Oourt made a com- 
plete study ofthe case and is familiar with its 
details. Or it may appear that the litigant has his 
normal residence and carries on his normal business 
in another province and habitually consults a lawyer 
of that other province who is familiar with his 
business ; and in such circumstances again it ie 
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reasonable that the Advocate should bs allowed to 
appear. A third circumstance may bethe great 
magnitude of acase, the fact that it raises some 
extremely new and important questions of principle 
and of the jurisdiction of the Court in which case 
again it may beright and proper that one of the 
more distinguished Advocates in India should be 
admitted to argue the case. 

But the position of the accused as the Acting 
Chief Manager of a big and important estate is no 
good reason and the mere fact that the proceedings 
are in respect of contempt of Court isalso not 
sufficient for granting permission. In the matter of 
GIRINDRA MOHAN MISURA Pat, 486 
Bengal Cess Act (IX of 1880), ss. 54, 56, 58— 

Notice under s. 54—Proper publication with all 

details, necessity of — Omission or mistake, if 

vitiates notice—Construction of Act. 

Provisions ofss. 54 and 56, Bengal Cess Act, are 
mandatory. Consequently, unless notices required 
by s. 54 have been published with all details speci- 
fied in s. 58, the zamindar is not entitled under 
the law to sue for recovery of cesses under s. 58, 
Omission to specify exact amount and mistakes in 
the matter of mentioning dates are not mere irregu- 
laritiee but illegalities vitiating the notices, 

The Cess Act must be strictly interpreted. JITENDRA 
Nata Roy v MADAN Monan Das Mosanta MAHARAJA 

Cal, 232 

—ss 54, 58—Notice under s. 54—Mistake as 

regards date and omission to specify exact amounts 
payable—Whether an illegality. 

The language of s.54, Bengal Cess Act, is manda- 
tory and unless the notices required by s. 54, have 
been properly published with all the details speci- 
fied ins. 54, it is notlegal for the holder of the 
estate to sue for cesses under s. 58 of the Act. A 
mistake with regard tothe dates fixed by the Board 
of Revenue appearing in notices under s. 54, Cess 
Act, and the omission to specify the exact amounts 
peyable constitute not merely an irregularity but 
an illegality- which vitiates the notices. MADAN 
Mouan Das MOKANTA Mavaras v. JITENDRA Natu Roy 

Cal, 248 
—ss, 56,58. Sez Bengal Cess Act, 1880, = 
2 
—s, 58. See Bengal Cess Act, 1880, s. 54 248 
S. 58°—Suit under s. 58—Limitation. 

A suit forthe recovery of a penal sum under 
s. 58, Cess Act, is nota suit for the recovery of an 
arrear of rent, and the claim is only an ordinary 
money claim governed by the rule of three years’ 
limitation. MADAN Moaan Das MOHANTA MAHARAJ v. 
JITENDRA Nata Roy Cal, 248 
Bengal Court of Wards Act (IX of 1879), s. 52 

—Minor under Court of Wards— Appointment and 

removal of guardian—Powers and duties of Civil 

Court — Court of Wards appointing a person as 

guardian in another's place—Duty of Civil Court 

to substitute his name in place of old guardian. 

When a defendant in a suit isa ward of Court, 
the Civil Court has absolutely no power of appoint- 
ing a guardian ad litem for him or removing a 
guardian who hasbeen actingfor him. In the case of 
a minor under the Court of Wards, the Civil Courts 
have no responsibility of appointing or removing a 
guardian. The matter is entirely in the hands of the 
Court of Wards and the Civil Courts have simply to 
recognize the guardian appointed by it. h 

Held, that the Civil Court cannot substitute 
another person as guardian on the application of the 
manager in! the?place of the Board of guardians ap- 
pointed by_the Court of Warde. 
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Under ordinary law the authority which has got 
the power of appointment has got the power of ajs- 
missal aud if the Court of Wards has been given power 
by s. 52 of the Bengal Court of Wards Act, to ap- 
point a person to act as @ guardian in place of the 
manager it has certainly got the power to appoint 
another guardian in place of a guardian previously 
appointed ifthat procedure becomes essential. The 
power of appointing a guardian in place of the 

_ Manager isa power which can be exercised succes- 
sively from time to time as occasion arises and the 
Court of Wards has full power to appoint one guar- 
dian in place of another Whenever a vacancy occurs 
from whatever cause, and once such an appointment 
has been made and communicated to the U1vil Court, 
jt is the duty ofthat Court tu substitute the name 
of the newly appointed guardian in place of one wao 
has been acting as such under a previous appoint- 
ment by the Court of Wards. Oanort RANI SackBa V. 
BRIJDEO Narayan SING a tat. 233 
Bengal Ferrles Act (| of 1885), ss. 16, 28—Ferry 

—WPersons liable under the Act-—-Proprietor who 

merely leases out ferries to lessees —Whether 

liable, 

The person who is liable under ss. 16 and 28, 
Bengal Ferries Act, ig the person who conveys pas- 
sengers ior hire, lu other words the persons really 
liable under the Act are the lessees or farmers of 
the ghat who collected tolls and conveyed passengers 
across the river by means of their hired boatmen, 
The proprietor of a village who merely leases out 
the ferry -to lessees but does neither convey paszen- 
gers nor collect tolls trom them is not liable, 
ABDUL GgANi v, Emperor at. 757 
bengali Land kKedemption and Foreciosure 

Regulation (XVII Of 1800) — Proceedings 

under the Regulation—Lffect—Surt brought after ıt 

—Whether one for jorectosure. 

Once proceedings have been 
Bengal kegulatiou, and they have been duly carried 
out, foreclosure takes place automatically and title 
passes by virtue ofthe clause in the mortgage-deed 
to the mortgagee. Any suit brought thereafter is 
not a suit tor toreclosure underthe OUivil Procedure 
Uode, but ‘isa suit for possession as owner. ArMAD 
BAYYEED Kuan v. Navain SINGA Lah. 661 
Bengal Money Lenders Act (VIlof 1933), s. 3 

—Plea that ciuim for interest should be limited to 

25 per cent. by virtue of s, 3—Whether one of law 

—Whether can be raised for first time in second 

appeal. 

The plea thatthe claim for interest ought to be 
limited to 23 per cent. per annum by virtue 
of s. 3, Bengal Money Lenders’ Act, is not a 
pure question of law because it involves the deter- 
mination ofa question ot fact to be decided on evi- 
dence which may be led by the creditor to rebut 
the said presumption, and cannot be raised for the 
first time in second appeal. INDRA VWHANDRA BAG v. 
HIRALAL Rone Cal. 441 

—S.3— Presumption under, nature of— 

Whether can be reoutted—S, 3, uf can ve upplied to 

case where decision of trial Court was given before 

Act came tnto force, 

Section 3, Bengal Money Lendeis’ Act, only raises 
a piesumption thuta rate of mberesi exceeding Za 
per cent. is excessive and the trausaction was 

harsh and unconscionable and 15 substautially un- 

fair. That section does not say that uf any loan 
before the passing of the Beugal Money Lenders’ 

Act Was given, the Court shall not, in any circum- 

stance allow mberesb at a rare mure than 23 per 
cent, per annum if the loan ie iuisecayed. This 
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section raises a presumption of fact which the lender 
can by evidence rebut. It is doubtful whether the 
provisions of s. 3 can be applied toa sase where the 
decision of the trial Uourt was given before the 
Bengal Money Lenders’ Act came into forca. 
INDRA UGANDRA BAG v. HIRALAB Rona Cul, 441 
Bengal Muhammadan Marriages and 

Divorces Registration Act il of 1876;— 

Marriage registered under Act—Dower, matter o7— 

“Whether canbe said to be in registered document. 

It cannot be said merely becaus; the amount of 
the deferred dower was stated in the marriage which 
was registered under the Bengal Muhammadan Mar- 
riages and Divorces Registration Act, that the matter 
of the dower was ın & registered document. 
KHAIRANNISSA v. MAHAMAD Hussain Bara = Cal. 263 
Bengal Municipal Act (Iof 1884,, s. 5 (35)— 

Scope of —Erectionof hackney carriage stana with 

no surtable drainage — Whether comes within 

section: 

Section 5 (35), Bengal Municipal Act, applies waen - 
the act complained of is purported to be done under 
the Municipal Act or any rule or bye-law made 
thereunder. The erection of a defective hackney 
carriage stand with no suitable contrivance for 
drainage does not come within this section, tur the 
Bengal Municipal Act has no provision for the erec- 
tion of such stands, nor are there any statutory 
rules or bye-laws made under the said Act. NIRMAL 
UnANDRA SANYAL V. MUNICIPAL VOMMISSIONERS, PABNA 

< Cal. 254 

Bengal Patni Taluqs Regulation (Vill of 1819), 

8.13—Non-registration of name of purchaser of 
patni tenure—Ly ect. 

Until registration of the name of a purchaser of 
a patni tenure is effected in the landlo1d’s sherita, 
the transfer does uot affect the zemindar’s right, and 
in spite of the transfer the landlord may ignore the 
transferee and may continue to hold the recorded 
tenant 1esponsible for the rent and other obligatione 
imposed uponthe tenure. ADHAR CHANDRA MONDAL 
v. DOLGABINDA Das Cal. 604 (b) 
Bengal Tenancy Act {VIN of 1885), s.23— 

Pottah executed after commencement of tenancy — 

#ecatals, of admissible agarnst tenant. 

kec.talsın favour of the landlord contained iju s 
Pottah executea after creation of tenancy cannot be 
used in evidence against the tenant. They are like 
recitalsin a tnird party document, ALI Hossain 
SHAIKH V. JONABALI MONDAL Cat, 206 
—s, 23—Tenants entitled to fell trees inspite 

of assessment. of falkar, whether entined to 

remission of falkar tinrespect of trees so felled. 

Subject to the provisions of s. 24, Bengal Tenancy 
Act, even if the assessment at the rate of nine 
pies per tree on each holding tormed pur of the 
original rent ut the time of the iaception cf the 
tenancies, the tenants would be at lipercy to fell 
these tiees and would thereufier be entitied to w 
remission of Jalkar in respect of the trees so Ielled; 
similaily the landlords wouid not be entitled tu 
levy jabar in respect of any trees planted by the 
tenants atter their induction.-K. U. Lev. Hira DEWA 

Cai. 461 

——— 5, 26-F. See listoppel 5y¥6 

—8. 26-F—Uo-sharer landlord applying for 

pre-emption, whether should wvete other co-sharers 

to join—Court’s duty—Time within which service 

of application shouid beeyected and effec: of non- 
servis, 

Where some of the co-sharer landlords apply for 
ple-emption under sub-s.1 of s. 26-F, the remaining 
co-sharers must be made opposite parties, either in 
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the application as originally filed or by an applica- 
tion for amendment made within one of the -two 
periods of time mentioned in sub-s. 4 (2) of s. 26-F, 
It is not necessary that the co-sharer landlord ap- 
plicant must invite the remaining co-sharer land- 
lords made opposite parties by him to come forward 
and join in his application for pre-emption, nor is 
he required to give his consent to their so joining. 
All that he is required to do is to place his co- 
sharer landlords so far as the proceedings are con- 
cerned in a‘ position to join in the pre-emption if 
they like. It would be for the Court to call upon 
the said co-sharer landlords opposite parties to join 
in the appHcation for pre emption by inserting such 
a direction in the summons. The absence of an 
express statement in his application for pre-emption 
to the effect that he has no objection to his co- 
sharere joining in his application for preemption 
or that he would he willing to treat them as co- 
applicants is not required and its absence would 
not make his application for pre-emption, if it is 
otherwise good, a bad one . 


Co-sharer landlords opposite parties must apply 
to be joined as co-applicants within two periods 
whichever gives them the longest time i. e., within 
two months of the service of notice of the transfer 
on them or within one month of the application 
made by their co-sharer under s. 26-I* (1), where 
the notice of transfer has been served on them. 
The period of one month must be counted from the 
date of the filing of the application under s. 26-F 
(1) and not from the date of the service thereof. 
If the service of the summons be delayed beyond 
a month by reason of the acts or defaults of the 
applicant for pre-emption, his application for pre- 
emption would be thrown away on the ground of 
non-compliance with s. 188. The co-sharer landlords 
opposite parties cannot complain of such a course 
or of losing their right of pre-emption in such a 
case, for it must be taken from their not making 
an independent application under s. 26-F (1) that 
they had no objection to the transferees possessing 
the holding but had objection only to their co-sharer 
possessing it alone by the exercise of the rignts of 
pre-emption. If the summons be not served within 
the period of one month of the filing of.the applica- 
tion under s. 26-F (1) by an act of omission or 
mistake ofthe Court or of its officers the applica- 
tion of the co-sharer applicant under s. 26-F (1) 
would be a good one, but the Court would be under 
a duty to relieve the co-sharer landlords opposite 
parties from the injury done to them by its acts or 
defaults or those of its officers. If a co-sharer land- 
lord opposite party's application to become a co- 
applicant es in time, the further question of deposit 
in Court of his share of the price of the holding as 
stated in the notice of transfer and ten per cent. 
compensation has to be considered. This deposit 
shouid ordinarily accompany such an application 
put if it is not put in along with the application 
it ıs not fatal, but it must be deposited within the 
period of limitation prescribed in s. 26-F, sub-s. 4, 
cL (a) for such an application. Saccinpra Nata 
CHAKRAVARTY v TRAILAKYA NATH Cuakravarty 

Cal. 482 


—s, 26-F—S having two anna share in putni 
purchasing at rent sale and becoming sixteen anna 
owner—Subsequent purchase of occupancy holding 
—Another lady having four anna share filing surt 
for declaration of her title and for reconveyance— 
Recoveyance decreed subject to certain conditions— 
Conditions fulfilled but no reconveyance—Suit for 
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pre-emption by lady—Decree granted to pre-empt 

sixteen anna share—S held could not pre-empt. 

In acertain putni taluk, Shad two anna share 
He purchasing the putni in rent sale became full 
sixteen anna owner and subsequently himself pur- 
chased an occupancy holding inthe taluk. Subsequ- 
ently a lady instituted a suit for a declaration of her 
title to fvur anna share in the putni and for recon- 
veyance of her share. Her case was that the putni 
sale was brought about by the fraud of the petitioner. 
That suit terminated in a decree made by the Court 
granting reconveyance on some conditions. Though 
the lady fulfilled terms of the said decree, but the 
reconveyance was not executed by S. Subsequently 
the lady made an application for pre-emption of the 
occupancy holding. S took up the attitude that he 
was the sole landlord in respect of the oscupancy 
holding. He did not put his claim in the alternative 
form, namely, that if he is not adjudged as the sole 
landlord, he should be allowed tə pre-empt asa co- 
applicant. The lower Court granted a decree for 
pre-emption in favour ofthe lady tothe extent of 
sixteen annas. In appeal it was contended by S 
that as reconveyance of S's share was not made she 
could not be deemed to be a co-sharer landlord, and 
secondly, that the order for pre-emption should have 
been in favour of S also as the owner of two anna 
share: 

Held, that the lady had done what she was re- 
quired to do under the decree, and that S could not 
merit by his own default, i. e., by not executing the 
reconveyance and resist the application for pre-emp- 
tion ; 

Held, further, that since S did not join the lady 
as co-sharer landlord, asis required by s 26-F 
(4) (a), Bengal Tenancy Act, inthe pre-emption 
application, he could not have any further power to 
purchase, SURENDRA Nata NANDI v. Sus#ILABALA 
Dast Cal, 259 
— $. 26-F — Time for payment of deposit, 

whether can be extended beyond that fixed for 

application. 

In the case where there is no dispute as to the 
respective sharers of the landlords who are the 
original applicants for pre-emption and who later 
on wish to become co-applicants, the amount to bs 
deposited by such co-applicants can ba easily as- 
certamed by them. It must be according to the pro- 
portion that his share bears to the snare of the other 
co-sharer landlords who want to pre empt, for it is 
on that proportion that the final order for pre- 
emption must define their respective shares in the 
pre-empted holding. If there is a dispute as to the 
shares or right of any of such co-applicant, or if 
he feels uncertainty or doubt about the amount he 
has to deposit, the Court has to determine the 
amount to be paid by him. The Coury must be 
moved in such a case ın time and when so moved 
a duty would be cest on the Court to determins 
the amount in time, After determining it, it can 
extend the time for deposit but not beyond the 
period of time indicated in cl. (a) of sub-s.4. The 
whole scheme inthe matter of deposits whether the 
application is under s. 26-F (1) or s 26-F (4) is 
that the deposit to be made by applicants or 
the co-applicants for pre-emption must be made 
within the time limit 1mposed by statute for mak- 
ing such applications. In both these classes of 
applications there must be the same exceptions 
when prejudice is caused by the mistakes, acts and 
defaults ofthe Count itsslf or of its officers. SAOHINDHA 
Nata O-AKRAVARTY v. TRAILAKYA NATH OHAKRAVARTY 

: i Oal, 482 
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——— S8. 26-F, 148-A, 188—Application accom- 
panied by deposit within limitation—Whether suffi- 
cient compliance with s. 26-F’. 

When a landlord or the whole body of landlords 
or some of the co-sharer landlords apply for pre- 
emption under sub-s, 1 of s. 26-11, Bengal Tenancy. Act, 
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he or they, as the case may be, must deposit in. 


Court with the application the price of the property 
as stated in the notice of transfer and ten per cent. 
compensation. When such an application is made 
some days before the last date unaccompanied by 
such a deposit, but the deposit is made later on but 
within the period of limitation, there is sufficient 
compliance with the statute. SacginprRa NATH 
CHAKRAVARTY v. TRAILAKYA NATH CHAKRAVARTY 
Cal. 482 
S$. 29— Question whether stipulation as to 
rent at certain rate mentioned in coniract is 
enforceable or notis a question of fact and cannot 
be raised in second appeal—Second appeal. 

A question which involves decision on facts can- 
not be allowed to be raised in second appeal for the 
first time ; andthe decision of the question whether 
a stipulation asto payment of rent at the rate men~- 
tioned in a contract betwean the landlord and the 
tenant was enforceable or not under s. 29, Bengal 
Tenancy Act, is a question of fact. Sannyast Basar 
v. RATNESWAR GHATAK Cal.170 
—8,38. Src Bengal Tenancy Act, 1885, rie 
~§. 50—Fized rate tenancy entered in Record 

of Rights — Presumption, if affected by variation 

in rent of settled and after-acquired lands. 

The nature of the interest acquired by a tenant 
in land adjoining the land settled with him by his 
landlord depends on the circumstances and is not 
necessarily of the same kind as his interest in the 
latter. The mere fact that there are variations in 
the rents ofthe originally settled land and of after- 
acquired-lands does not affect the presumption aris- 
ing from the entry in the Record of Rights that a 
tenant is a fixed-rate tenant. KAMESHWAR SINGH or 
DARBHANGA v. Hem Naru JHA Pat. 736 
SS., 52,105, 109—Liability of tenant to 

pay, additional rent—What determines, 

The words “ area for which rent has been pre- 
viously paid "mean the area with reference to which 
rent was assessed or adjusted. In order to prove 
the area for which rent was being previously paid, 
it is not necessary for the plaintiif to prove the area 
of the tenancy at its inception. In order to deter- 
mine whether the landlord is entitled to additional 
rent the question which has to be solved is whether 
the tenant is in occupaticn of the land for which no 
rent has been assessed and for which he is bound to 
pay rent. If since the date of the last assessment 
he has encroached on adjoining waste of the land- 
lord he is liable for rent for the land encroached. 
Li he has not encroached upon the adjoining waste 
and is iu occupation of the same area which he 
possessed when the rent was last assessed, he may 
be liable to pay the additional rent if it is proved 
that rent was not assessed at a consolidated sum 
upon the entire area found in hie possession but 
upon an assumed area or uponan area determined 
by measurement as the area in his possession, 
GopaL OBANDRA UHANDA v. C. K. NGA & Co., LTD. - 

: Cal. 474 
~88. 74, 38 — Falkar — Claim for falkar 
arising out of coniract and from inception of 

tenancy, whether forms part of rent. i 

It falar was part of the consideration for the use 
and occupation of the land at the time of the in- 
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ception of-the tenancies, it must be regarded as 
part of the rent. K.O. De v. Hira Bewa Cal. 461 
———-$.104-H (4)—Suit for increase- of rent— 

Failure of landlordio make out case of increase 

—Court, if-can reduce rent settled by Settlement 

-Authorities. 

Section 104-H-(4), -Bengal Tenancy Act, does not 
empower the Court to reduce the rents settled “by 
Settlement .Courts, on the failure of the landlord to 
make out a case for increase of rent and on finding 
that entries were incorrect, ina suit by him claim- 
ing that the entries in the Record of Rights were 
incorrect and that the tenant was liable to pay in- 
creased rent. Kamesawark SINGH OF DARBYANGA V. 





Hem Natu Ja Pat. 736 - 
——-— s, 105. Sze Bengal Tenancy Act, 1885, 
-8 52 474 
—s, 105— Proceeding in Revenue Court 
under s. 105—Claim for additional rent for un- 


assessed land of tenancies not pressed—Sutt for 

enhancement of rent, if barred. 

The plaintiffs instituted proceedings under s. 105, 
Bengal Tenancy Act, before the Revenue Officer for 
additional rent for unassessed lands of the tenancies, 
The claims for additional rent, however, were not 
pressed before him: 

Held, that s. 109, Bengal Tenancy Act, precluded 
the plaintiffs from suing the tenants in the Civil 
Court for increasing the rent of thess tenancies, 
Gopar OHANDRA Caanpa v. 0, K. Nae & Co, Litp. 


Cal. 474 
———s.109, Sez Bengal Tenancy Act, 1885, 
s. 52 474 





s. 114—Purchaser in possession of lands 
_ appertaining to patnis annulledby sale—Liability 
for costs of settlement. : 
The purchaser at asale of land forarrearsof reve- 
nue who obtained possession of. the lands appertain- 
ing to patnis which were annulled by his purchase 
at asale for arrears of revenue, isthe person from 
whom the costs of the settlement operations are re- 
coverable. SEORETARY OF STATE v. KAMALA RANJAN 
Roy dk Cal. 741 
s. 114—Settlement—Costs of—Assessment, 
whether upon persons or land. É 
In accordance-with the provisions contained in 
s. 114, Bengal Tenancy ‘Act, expenses incurred in 
carrying out settlement operations under Chap. X 
of the Act, in any estate or tenure are to be defray- 
ed by the landlords, tenants and occupants of land 
in that estate or tenure. Assessment of costs is 
not upon land but upon the landlord, tenants and 
occupants, The assessment is, however, in respect 
of the land. If before the amounts are collected, a 
landlord or tenant dies or transfers or abagdons his 
estate or tenancy or any part thereof, recovery may 
be made from the person in possession of the former 
holder's interest. SECRETARY or STATE V. KAVALA 
RANJAN Roy Cal. 741 
——8,148-A. Sze Bengal Tenancy Act, 1885, 
_ 8, 26-F A 482 


ss. 178, 179-Proviso—Arrears of patni 
rent—Interest on arrears—Whether regulated by 
terms‘ of engagement or statute, a" 
Payment of interest on the arrears of patni rent 











‘is to be regulated by the terms of the engagement 


between the parties, and not by 8.178 or the proviso 
tos. 119 ofthe Bengal Tenancy Act. BAMSER ALl 
Choupnury v. HAJI ARAF MOHAMMAD TALUKDAR 

I Cal. 404 
8:182—Holding acquired otherwise than aa 
part of his holding—Raiyat, if entitled to benefit 
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a 

of s.182 when he has become raiyat after taking 

of residential. tenancy. 

When a raiyat holds his homestead otherwise 
than as part of his holding, he is entitled to the 
benefit of s, 182, Bengal Tenancy Act, although he 
may have become a°raiyat subsequently to the 
taking of his residential tenancy. KALIKUMAR DEB 
V. SEORETARY or STATE Cal. 310 
= $.182—S.182 as amended in 1928, if applies 

2 tenancies in existence at passing of amending 

ct. 

When the Amending Act of 1928 was passed, the 
new s. 182 became applicable to tenancies which were 
in existence at the time of the passing of the Act. 
Both raiyats .and under-raiyats would get the benefit 
of the new section and they would, therefore, be 
entitled to hold their homestead subject to the pro- 
visions ofthe Act as amended and the incidents of 
their homestead tenancies will be governed by the 
provisions of the new Act applicable to raiyats 
and under-raiyats asthecase may be. KALIKUMAR 


— 


Des v. SeorEtary OF State - ° Gal. 310 
$, 188. Sez Bengal Tenancy Act, 1885, 
s. 26-F 482 


Berar LandRevenue Code (as amended In 
1928), 8.174 (4)—Scope—'Has been cnforced’, 
meaning of. : 

Sub-section 4 of s. 174, Berar Land Revenue Code 
is enacted to counteract the device of transfer to a 
stranger by a stranger purchaser to defeat the pre- 
emptor's right after it has accrued. The meaning 
of the expression “has been enforced” is that the 
subsequent transfer becomes voidable only when the 
pre-emptor enforces his right of pre-emption, either 
by depositing the money as contemplated in s. 180 
or when the pre-emptor files a suit claiming pre- 
emption, KISAN v. GANGABAI Nag. 592 
Bihar and Orissa Municipal Act (VII of 1922), 

ss. 197, 203—Conviction under—Sentence 

imposing fine for every day encroachment is not 

removed— Legality of. Ser Criminaltrial 665 
Bihar Tenancy Act (VI of 1934). See teen 

692 (a) 

8, 5—Son of landlord settling property with 
tenants by unregistered hukumnama—Tenants going 
into possession—Landlord receiving rent through 
son—Held, contract of tenancy constituted and 
landlord could not grant patta to third party. 
The son of the landlord settled certain properties 

- with the tenants under an unregistered hukumnama 

and the landlord accepted rent through his son and the 
tenants got into possession : 

Held, that by accepting rent a contract of ten- 
ancy was constituted and the landlord had no right 
to execute any pattain favour of a stranger in 
respect eof the same property, either by a registered 
or unregistered patta, BIHARI Mian v, Sona MARIK 

Pat.563 

== 8, 87 —Object of—Suit, when should be 

instituted—Section, if appliesin cases where there 
has been no abandonment. 

Whenever a landlord takes a proceeding under 
s. 87 ofthe Bihar Tenancy Act, and a notice is pub- 
lished in conformity with it, the tenant must have 
the matter settled within the time prescribed in 
the section. Taking steps under that section is not 
obligatory upon the landlord, but if he takes posses- 
sion of the holding otherwise than in conformity 
with that section, he does so at his own risk and 
in that case he will not get the advantage of a 
shorter period of limitation prescribed for suits by 
the ratyats. The section clearly specifies that the 
guit must be instituted within the time prescribed 
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therein and if the ratyat satisfies the Court that 
there was no voluntary abandonment, the possession 
of the land will be restored to him, thereby indicat- 
ing that the section applies even in those cases 
where there has been no abandonment. JAGAT 
Monan Prasad v. Mr. L. W. Bron Pat. 817 


—— sS. 103-B—Mere entry in Record of Rights 
describing lands as bakasht of mukarraridars— 
Effect. 

Even the lands in possession of mukarraridars 
are sometimes losely described as bakasht and a 
mere entry in the Record of Rights describing the 
lands as the bakasht of the mukarraridars is by no 
means conclusive to show that the lands were ori- 
ginally the lands of the proprietors and that they 
were never the raiyati lands of mukarraridars. KALI 
Sineu v. MATRU SINGH Pat. 781 


Bombay Court of Wards Act (lof 1905), s. 31— 
Expression ‘the property of any Government ward’, 
whether refers to estate of which Court of Wards 
has assumed superintendence including part which 
is subject to pre-existing liabilities—Suit by 
promisee against Government ward as legal 
representative of deceased promisor—No notice— 
Suit, whether barred. 

The words ‘the property of acy Government ward’ 
in s, 31, Bombay Courts of Wards Act, areused in 
referring tothe estate of which the Court of Wards 
has assumed superintendence including that part 
of the estate which may be subject-to pre-existing 
liabilities, a part that may consequently never 
become the ‘property cf any Government ward’ in 
its strict sense. Superintendence having been as- 
sumed, there is no warrant for introducing a dis- 
tinction between the two partsof the estate. The 
assumption of the superintendence has a retrogressive 
effect inasmuch as the superintendence is not res- 
tricted to management after thedate of its assump- 
tion, but the Courtof Wards must deal with liabi- 
lities created prior to the date of assumption of 
superintendence. 

Consequently, 8 suit by a promisee against a Gov- 
ernment ward holding property of deceased pro- 
misor as his legal representative is barred under 
s. 31, if no notice is given, PARSHRAM SHIVAJIRAM V. 
GULABSINGA FaTTEsING Bom. 816 


Bombay District Municipal Act (lll of 1901), 
as amended by Act (XXVI of 1930), 8s. 23, 
sub 8. (7-A), 38—Construction of s. 23, swb-s. (7-A) 
—Hlection of new President in absence of retiring 
President—Validity—A pplicability of s. 38, to the 
case, 

The meaning of s. 23 (7-A) of Bombay District 
Municipal Act, is that the retiring President is an 
integral part, or that his presence in the chair is 
an integral part, of the machinery for the election 
of a Chairman at the meeting at which the new 
President has to be elected. It cannot be regarded 
as a reasonable construction of this provision to 
hold that it is a mere matter of procedure which 
can be disregarded without affecting the validity of 
the proceedings.. Consequently, election of anew 
President in the absence of a retiring President is 
invalid and s. 38 is not applicable to such & case. 
TRIMBAK RAVJI PrapaaN v. VISHNU WAMAN KANITKAR 

| Bom, 548 

Burden of proof. Ses Practice _, 48 

— Guestion of onus, if material when evidence 
on both sides has been taken. = 
When evidence has been adduced on both sides 

the question of ounsis 8 material or deciding factor 
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only in exceptional circumstances, ANuMOoLU 
NARAYANA Rao v, GHATTARATU VENKATAPPAYYA 

Mad. 819 

‘Burma Expulsion of Offenders Act (lof 1926), 

ss. 2 (A), (B), 3—-Accused brought by parents to 

Burma from India when very young—No intention 

to acgtitre domicile—No intention of not returning 

to India—Whether liable to expulsion. 

The accused was brought to Burma from India 
by his parents when he was afew years old. There 
were no circumstances showing that he acquired a 
domicile in Burma or that he did not intend to 
weturn to India: 

Held, that the accused was a non-Burman within 
the meaning of s. 2 (A) of Burma Expulsion of 
‘Offenders Act and an offender within the meaning 
of s. 2(B) and consequently liable to expulsion 
ander s 3. EMPEROR ð. RANGASWAMY Rang. 589 
Burma Prevention of Crime (Young Offenders) 

Act (I of 1930), $. 13—Interpretation of —Right 

of appeal under—Nature of. 

Section -13, Burma Prevention of Crime (Young 
Offenders) Act, should not be construed as saying 
irstly that the accused shall have all the rights of 
appeal provided by the Criminal Procedure Code, 
and then secondly that noappeal shall lie from the 
Mecision of a Magistrate empowered under this part 
merely because the proseedings have been forward- 
«d tohim with his opinion by another Magistrate. 
Khe section must mean that in addition to the 
‘ight of appeal against an order amounting to a 
entencs under the Criminal Procedure Code, the 
accused shall have the right of appeal against any 
«rder affecting him except non-finel orders-ss to 
ge, or directing the submission of the case to a 
dagistrate empowered. NGA Auna TAIN y. EMPEROR 

Rang. 892 

Burmese Buddhist Law-Adoptisn—Consent of 

natural parents, necessity of— Acquiescence of natu- 

ral mother, if enough. 

Even if the natural mother has not given her 
xpress consent to the adoption, if it is obvious 
hat she acquiesced in it, it can be takenthat she 
onsented to it. Mause Mya Mauxa v, Ma Mya SEIN 

Rang. 362 
Facts showing adoptee was adopt- 
ed with a view to inherit — Mere fact that word 

‘keittima’ was not used, if material, ` 
Where the adopted child was taken by her adop- 

ive parents whs were childless when only a few 
10nths old and shs lived with them, and afterwards 
‘ith her widowed adoptive mother, for something 
ike 50 years, and in the event, did inherit all their 
woperty : 

Held, that thes2 facts showed that she was adopted 
‘ith a view to inherit and the mere fact that the 
atch-word “ keittimz " is not used in the evidence 
oes for nothing. After all “keittima” is merely a label, 
od if facts which would justify that label are prov- 
J, there is no need for the label to appear. Daw Ir 
. U. Po Dwe Rang. 90 

Girl claiming to be adopted in 
keittima form —Burden is on her to prove that she 
was adopted with intention that she would inherii 
to adoptor's estate — Adoption resembling appatitha 
form—Natural children living—Rig't of adoptee to 
inheritance, 

Where a girl claims to be an sdopted daughter 
é certain person in keittima form, it is essential 
ar herto prove that there was a deSnite intention 
i the part ofthe adoptive parents that she should 
herit from them. 
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tion resembling that called appatitha, the adoptee 
will have no right of inheritance in the estate of the 
adoptive father, if there are natural children living. 
Mauna Mya Mauna v. Ma Mya SEIN Rang. 362 
Adoption — Other wives of adoptor not 
consenting—V alidity of adoption. 

Once a wife has consented to her husband tanking 
another wife,she must be held to have consented 
also to his begetting children by that wife, and, 
since every Burmese Buddhist married couple may 
adopt children, she must be held also in consenting 
to the marriage to have consented to all the con- 
sequences thereof, which certainly might include 
the adoption ofa child. Maune Mya Maune v. Ma 
Mya SEIN Rang. 362 
———Proof of adoption—Mere hearsay 

evidence is no proof. 

Statements by witnesses that they had heard that - 
the girl in question was adopted or that she was 
said by all to be the adopted daughter, are merely 
hearsay evidence of no value at all, to prove the fact 
of the adoption of the girl. Mauna Mya Maune v. 
Ma Mya SEIN Rang. 362 
Calcutta Hackney Carrlage Act (Il of 1919), 

s. 60—Authority to appoint stand for hackney 

carriages —Absolute nature of—Held, Pabna 

Municipality had no such authority. 

The authority to appoint stands for hackney carri- 
ages is absolute. The statute does not merely per- 
mit the appointment of such reserved places for 
hackney carriages but directs the person or body 
authorised, to do s2. ; 

Held, that since 1919 and a fortiori in July 1933, 
the Commissioners of the Pabna Municipality had no 
statutory authority to appoint or reserve any place 
asa hackney carriage stand, and hence there is no 
statutory indemaity from actions for nuisince NIRMAL 
CHANDRA SANYAL v, MUNICIPAL Commissioners’ PABNA 

Cal. 254 
Calcutta Police Act (IV of 1866), ss. 3, 47, 46—. 

Common gaming house—Necessary requisites — 

Slips.of papers for recording bets, whether instru- 

ments of gaming—Mere chance of winning, whether 

a gain. 

Per Henderson, J.—In order to determine whether 
s. 47 of the Calcutta Police Act, applies, it is neces- 
sary to see whether there wag a proper search 
within the provisions of s. 46. Unless the provi- 
sions of these sections are strictly interpreted and 
complied with, there can be nodoubt that persons 
will be imprope rly convicted. 

Common gaming house is defined in a. 3, Calcutta 
Police Act. To make a house, room, placa, eta, 
a common gaming house two things are necessary, 
namely: (i) instruments of gaming must be kept or 
used there, and (ii) such instruments must be kept 
or used for the purpose of gain of the person own- 
ing, occupying, using or kesping such house, room, 
place, etc. Slips of paper used for the purpose of 
facilitating betting operations, e. g., papers on 
which bets had besn recorded are to be instruments 
of gaming. To satisfy the second element,the in- 
tended gain must result to the person owning, occu- 
pying, using or keeping the place otherwise than as 
a result of betting by him. ‘The chance of profit of, 
or the actual profit made by the successful gambler, 
is not such gain as the section contemplates. 
An entrance fee charged by a person owning, 
occupying or using the place would be gain 
within the meaning of the section. A commission 
charged by sucha person from persons winning 
wagers asa result of betting in that place is such 
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he allows gaming or betting would be the keeper of 
a common gaming house, whether he himself takes 
part in betting or not. Such a person makes profit 
or intends to make. profit from his establishment 
which profit is not the direct result of betting in 
which he himself may have taken part. The chance 
of winning wagers isnot the gain which the section 
contemplates. Ranca La Sen v. Emperor Cal, 771 
~ 8.47 —Applicability of s. 47—Necessity of 

warrant under s. 46—“ It shall be evidence, until 

contrary is made to appear” in s. 47, meaning of. 

The words “it shall be evidence, until the con- 
trary is made to appear” in s.47, Calcutta Police 
Act, does not create a presumption in the technical 
sense jn which that term is used in the Evidence 
Act. In that case the Magistrate would be bound to 
convict unless the defence gives rebutting evidence 
of a negative character. But in nearly every case 
it would be difficult 1f not impossible for them to 
do so. The natural meaning of the words is that 
the finding of certain things shall be evidence that 
the place is a common gaming house. Packs 
of cards‘may be found in hundreds of places 
which arenot common gaming houses and it would 
be transparently absurd to say that the finding of a 
pack of cards ina house would be evidence that 
that house isa common gaming house. The section 
was intended to create a special rule of evidence, be- 
cause in view of the preliminary provisions there is 
not this absurdity ina case when there had been a 
proper search under s. 46. The section only raises a 
presumption of fact, and so a rebuttable presump- 
tion. | Tf a search warrant is issued under s. 46 
and if ona ssarch made on the basis of the “said 
warrant instruments of gaming are found at the 
place or onthe person of men found there at the 
time of the search, the fact that such instruments 
of gaming are found would be evidence of the 
further fact that the plece is a common gaming house 
The effect of such evidence may be nullified by other 
evidence on the record. Ranca Lat Sew v. EMPEROR 

Cal. 
—----8, 47- Search warrant under s. 47 ae 
pd Cael D Y under s. 114, Evidence Act, 
of a ri et genta 47, whether creates special rule 
here a warrant under s. 47 issued b 

tent authority recites the fact that Ltt pad 
on cath had been received and that an enquiry had 
- been made, and then states that that authority had 
reason to believe that the place sought to be search- 
el is acommon gaming house the presumption at- 
taching to the regularity of offtcial sects would be 
attracted and it would not be incumbent on the 
Crown to lead evidence on the point indicated 
above. eRANGA Lat SEN v, EMPEROR Cal. 771 

aris 47, 46. Sex Calcutta Police Act, 1866, 
Cantonments House Accommodation $ 

of 1923), s. 15—Reference alen Ma oh 

in possession of lease property, whether necessary 

party—Action under Civil Procedure Code (Act V 

of 1908), O. I, r.10—Whether advisable. 

The Cantonment House Accommodation Act only 
refers to an owner. A notice is issued to an owner 
and if there is any person in occupation, to the 
occupier, and it is the owner alone who can make a 
reference tothe Civil Court. Therefore, in a reference 
ander s. 15 the owners are not bound to make a 
mortgagee who is not in possession of the lease 
property a party and his non-joinder will not de- 
feat the suit, though. the Judge would be well 
advised if he under O. I, r, -10,2Civil Procedure 
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Code, adds him not as a necessary party but as a 
person whose presence before the Court is necessary 
čin order to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the ques- 
tions involved in the suit.” Ganca Ram v. SECRETARY 
oF STATE Pesh. 158 
C. P. Debt Conciliation Act (Il of 1933), s. 2 (e) 

—Debt', whether includes liability that may be 

found dus on taking accounts. - 

Tt is clear from the definition of“ debt “ in s. 2 
(e), Debt Conciliation Act that unless any Liability 
becomes “ payable”, it does not become oa debt, 
A suit for village profits is primarily for tendi- 
tion of accounts by the agent to the principal, The 
liability to render accounts becomes a debt when 
it is ascertained and becomes payable after such 
ascertainment. Where itis not proved that the 
parties were agreed as to the exact sum due by one 
to the other, the liability merely to render account 
of village profits could not be any basis for con- 
ciliation. Nor could the Board have jurisdiction to 
compel the lambardar to render accounts, whichis, 
a matter purely within the jurisdiction of - the 
Civil Courts. BAPU SAKPARAM v. SINGAI 
SuHRINANDANLALL Nag. 843 
C. P. Excise Act (ll of 1915), S. 345, offence under 

—Bottling of liquor so that wt may be kept and sold 

—Whether same transaction. 

Where the bottling of the liquor is done some time 
previous to the selling but is done in order that 
the liquor should be kept and sold in pursuance of 
the unlawful designs of the accused, there is such 
continuity of action as is required by s. 239, Criminal 
Procedure Code. O HOTEY MIYAN v. EMYEROR 

Nag. 860 
C.P. Land Alienation Act (Il of 1916), $. 16— 

Property not saleable under—Civil Court cannot 

attach, for temporary alienation. 

The Civil Court is not competent to attach, for the 
purpose of temporary alienation, property of a judg- 
ment-debtor which is not saleable in execution under 
3.16 ofthe C. P. Land Alienation Act. BALARAM 
Misra v Manoostncd Nag. 807 
C. P. Local Self-Government Act (IV of 1920), 

s.41—Work paid for out of public funds—Brite 

alleged to be recetved in relation to such work— 

Vice-Chairman held to be performing oficial acts. 

Where the Vice-Chairman purports to act inan 
official capacity and the work in respect of which 
the receipt of bribery is alleged; is one which is 
paid for out of public funds, he is to be deemed 
to have been performing an official act in respect 
of the work, especially as there is a presumption 
that all acts of a public officer which purport to be 
official, have been regularly performed. Cuampat Rao 
DESHMUKH V. EMPEROR Nag. 752 
ss, 41, 42, 46, 79 —Vice-Chairman of 

Local Board, if a Public Officer within s. 21, Penal 

Code (Act XLV of 18€0). 

Persons like the Vice-Chairman of a Local Board 
constituted under the C. P. Leeal Self-Government 
Act, who have been given authority to discharge 
certain public “functions of a local or municipal 
nature are public officers within s. 21, Penal Code. 
Osampat Rao DESHMUKH 2. IDMPEROR Nag. 752 
Us, 46—Rule in s. 46 @—Object of. ` 

A ule which merely deals with the discharge of 
officials from office cannot be extended to exonerate 
them from criminal liability. The only object of 
the rule in s. 46 (2) of the Local Self-Government 
Act, is to prevent such officials from resorting to 
similar practices in the future, and to place these 
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public bodies, ag far as may be, beyond the pale of 
suspicion, OHAMPAT Rao DESHMUK4 9, EMPEROR 

> Nag. 752 
C. P. Municipalities Act (il of 1922), ss. 168, 199 

—Health Officer appointed Secretary of Municipal 

Committee—\Whether delegation of power —Notice by 

such officer under s. 199, not signed by him as Secre- 

tary—Non-compliance with such notice, if can be 
punished. 

There ig nothing in the O. P. Municipalities Act, 
to prevent the appointment of two Secretaries and 
allocation of duties between them, It is nota case 
of delegation of duties but of distribution of duties. 
An order appointing the Health Officer, as Secretary 
to the Municipal Committee, for the purpose of 
issying notices relating to the Health Depart- 
ment which received the sanction of Government 
does hot amount to delegation of powers, but there 
is distribution of duties, 

The consequent notice under s. 199, by the 
Health Officer in his capacity asan officer and not 
as a Secretary is perfectly correct and legal and 
any defect in form would be cured bys. 168 (4). 
LOCAL GOVERNMENT V. GANPATRAO Nag.729 
=S, 180, proviso—“At the time of the making 

of such bye-law,” meaning of—Limitation, when 

starts—Confirmation by Government, effect of— 

Delegation of powers to Health Oficer—Fresh 

senin, if to be. made each time a bye-law is 

made, - 

The words “at the time of the making of such 
bye-law" in the proviso tos 180, ©. P. Municipali- 
ties Act must refer to the making by the Municipal 
Committee and can have no ieference to the con- 
firmation of a bye-law by an authority which has 
no power to mike any bye-law. The date of confirma- 
tion by Government may be a more convenient and 
-generally intelligible starting point for the limita. 
tion provided in the proviso tu s, 1€0, but it is impes- 
sible to depart frcm the ciear meaning of the words 
used, Goveinment has no power to make bye-laws 
or to alter them. It can only accept or reject what 
is put before it by a Municipal Committee, and the 
making of bye-laws must accordingly refer to the 
final resolution cf the Municipal Committee in res- 
pect of the bye-laws. ; 

Held, on facts, that the bye-laws in question were 
made on July 22, 1933, and that twoehotels in res- 
pect of which the applicant had beon convicted had 
not then been in existence for one year and he 
was consequently not entitled to a notice of six 
months; 

Held, als», that sanction is given to prosecute in 
respect of offences against bye-laws framed inter alia 
under s. 180, cl. (a), and not in respect of specific 
or existing bye-laws. The sanction is given to take 
action for breach of any bye-laws which have been 
made under that section or which will be made 
under that section, and it is quite unnecessary for 
the Municipal Committe to give fresh delegation 
each time a bye-law is made, if it falls under the 
clauss in respect of which sanction has already been 
given. RAMOHANDRA JAGANNATH V. EMPEROR 


Nag. 777 
—-—$, 199. Ses O. P. Municipalities Act, 1922, 
s. 168 729 


Charge—Allowances thrown on particular estates— 
karge, if created. 

Where particular allowances are thrown on parti- 
cular estates, it means that the allowances are to 
be paidout of the profits of the specified estates 
and accordingly constitute a charge on those estates. 
Suarir AHMAD v, H. Hunter, LIGUIDATOR Oudh 52 
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——— Charge-holder entitled io payment against 
whole estate—Purchaser of portion paying whole 
—Right to contribution. 

Charge-holders will be entitled to enforces pay- 
ment against the whole or any portion of the prop- 
erty charged. Ifa person who has purehased only 
a portion of the property, is made to pay the whole 
amount, his remedy will be in a suit for contribution, 
Saante Assan v. H. HUNTER, Liqurpator Oudh 52 


—Charge, if can be enforced though person 
claiming through seller had no notice of charge. 
Tt is important to note that by the Amending Act 

XX of 1929, the words “with notice of the payment” 

in s, 55 (6) (b), Transfer of Proparty Act, have been 

omitted, and words in regard to notice in cl. (4) 

(b) of 5. 55 were expressly inserted. The omission, 

therefore, was deliberate and intended to make a 

change in the law as regards the buyer’s charge for 

purchase money paid in anticipation of the convey- 
unce. When the legislature effects a change of langu- 
age by the-omission of words which occurred ina 
statute, and théss words were necessary to convey 

a particular sense, the omission must be construed 

as intended to convey a different sense. Therefore, 

where a buyer has a statutory charge against pro- 
perty, he can enforce it against that property and 
the plea of want of notice on third person's part 

would be of no avail. Hart BAPUJI PATANKAR v. 

Buacu SADHU Birse Bom. 804 

——~—-—Decree creating charge—Subsequent pur- 
chaser not having notice—Whether bound. 

Where a charge is created by a decree, no ques- 
tion of notice aris?s and a subsequent purchaser is 
bound irrespective of whether such a person has notice 
of the chage or not. Basar BITUSAN (nose a, 
Baupenpra Nate Par. Cal. 455 
— Document creating charge — Registration~ 

Necessity of—Person acquiring such property— 

Constructive notice, 

A document creating a charge is compulsorily re- 
gistrable and when a deed of f: mily sattlemant relat- 
ing to immovable property is registered, a person 
acquiring such property will be deemed to have 
notice of such instrument as from date of its regis- 
tration, MOHAMMAD Yunus K ian v. BPECIAT, MANAGER, 
Court or Warps, BALRAMPUR JISTATE Oudh 962 
-— — Purchaser of property with notice of charge 

—Whether can set up defence that he did not 

believe them to be binding 

If a person purchases property with notice of- 
certain alleged charges upon it, and those charges 
afterwards turn out to be legally enforceable against 
that property, the purchaser cannot possibly be al- 
lowed to sab up a defence that although he knew of 
those alleged charges, he did not believe them to be 
validand binding. Ssarir Asuman v. FP, HUNTER, 
LIQUIDATOR Oudh 52 


Chota Nagpur Tenancy Act (Vi of 1908), 
8.139 (5)—Nature of bar under—Suit for 
declaration of title to and consequent recovery of 
possession of tenancy— Civil Court, if has 

- jurisdiction. < 
Section 139 (5), Chota Nagpur Tenancy Act, only 

bars the Civil Court from entertaining a suit re- 

garding » matter cognizable by the Deputy Com- 
missioner by way of application and s9 far ag 
recovery of possession of a tenancy is concerned, by 
no provision doesit bar ths O:vil Court from enter- 
taining a suit fora declaration of title to and con- 
sequent* recovery of possession of a tanancy nor inter- 
fere with the period of limitation prescribed for 
such a suit. Poxsan Dusans v. Manoa Pat, 17 F.B ` 
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Civil Procedure Code (Act V of 1908), 8. 4. Ser 

Letters Patent (All) cl. 10 653 

:=— $. 7—Small Cause Court, if can create charge 
onimmovable property. 

The creation of a charge upon the property 
is something entirely different from the execu- 
tion ofa decree against the property. The attach- 
ment of immovable property would he a step in 
execution. The creation cfa charge is not a step in 
execution and a Small Cause Court, though it has 
no jurisdiction to attach an immovable property has 
jurisdiction to create a charge on it. BINDRABAN v. 
Cuotey LAL All. 784 

s. 11— Award — Objections — Decision in 
arbitration proceedings — Separate suit to set aside 
award does not lie. 

Where objections have been preferred during the 
arbitration proceedings and disallowed, the princi- 
ple of finality applies and the same matter cannot 
be agitated in a separate civil suit, Damopar Das & 
Sons, Lrp. v. BASAESHAR NATH Lah. 730 


————3,11—'Heardand finally decided'—Applica- 
tion for amendment of decree- Court.of second 
appeal holding that execution Court could not go 
behind decree and not deciding appeal on merits— 
Subsequent application for amendment, if barred. 
Where the trial Court decided the matter between 

the judgment-debtor and decree-holder in an appli- 

cation for amendment of decree with regard to 
future interest, but the Court of second appeal dis- 
posed of the judgment-debtors' appeal not on the 
merits but onthe ground that the Court was con- 
cerned with the execution of the decree, meaning 
thereby, that the execution Court could not go be 
hind the decree and had no power to alter its terms, 
it cannot be said that the Court of second appeal 

‘heard and finally decided” the judgment-debtois’ 

application for amendment of the decree. Such deci- 

sion does not operate as bar by res judicata on 
the question of the amendment of the decrea with 
regard to future interest. Uma SHANKAR v. MURARI 

Dass ` Oudh 586 

$. 11—Representative character—Government 

land transferred to Municipality and vesting in 
it—Decree against Municipality— Whether operates 
as res judicata in subsequent suit by Government. 
Where Governmént land on being transferred in 
trust, vested in the Municipality and belonged to it 
and a decre3 was passed against Municipality grant- 
ing a declaration to the plaintifis that they had 
obtained an indefeasible title by adverse posses- 


H 


Bion : 

Held, that the decree obtained against the Muni- 
cipality operated as res judicata in a subsequent suit 
by Government ss the Municipality represented the 
title for the time being and was constituted a trustee. 
SULTAN ASAD JAN v. SECRETARY oF State Lah.867 


s. 11, O. ||, r. 2— Suits arising out of same- 
transaction but having different causes of action 
-Subsequent suit, if barred. , 

The plaintifl's prior suit was for rectification of 
the sale deed so as to show that the area of the 
property purchased was a certain figureand that 
possession over certain portion be decreed in his 
favour. In a subsequent suit ib was prayed that 
portions of the building covered by the sale-deed 
in respect of which the defendant failed to deliver 
possession and wrongfully retained possession be 
decreed to him : : 

Held, that though both suits arose out of the same 
transaction, thecause of action was different and 
the subsequent suit wasnot barred bys.1lor0O. II, 
r. 2, Civil Procedure-Code, Zakra BEGAM v. LUCKNOW 
TMPROVSMENT TRUST Oudh 414 
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—S. 20—Cause of action, meaning of. 

The words ‘cause of action’ in s. 20, Civil Proce- 
dure Code, includes every fact which it would be 
nec*ssary to prove, if traversed, in order to enable 
a plaintiff to sustain hisaction. GUARDIAN ASSURANCE 
Co., Lro. v. SHIWA MANGAL SINGH All..897 
~ — 5, 20—Plaintiff married at A—Agreement to 

pay maintenance on husband turning her out—Suit 

for arrears at B -Court at B has jurisdiction. 

Plaintiff was married to the first defendant at A 
and on the sawe day the s-cond defendant executed 
an agreement promising to pay her a monthly al- 
lowance if her husband failed to pay her the al- 
lowanee. Plaintiff sued to recover arrears of mainten~ 
ance at B: 

Held, that it might reasonably be presumed that 
if the plaintiff was turned out by her husband she 
would cease to reside in A and that it was contem- 
plated by the parties that she should-be paid where 
she resided and plajntiff was entitled to sue hoth 
defendants at B. Kanrz Jouga v. RAJA HUSSAIN 
Nag. 700 





———- 8. 24—Scope of 
Section 24, Civil Procedure Code, contemplates tke 
transfer of a casefrom one existing Court to an- 
other. Ram PARKASH v. Fiam HUKAM OHAND Ras 
KUMAR Lah. 303 
— 8, 24—Transfer of case—Case tried by Judge 
with Small Cause Court powers—Successor of such 
Judge not having such powers—Transfer under 
orders of District Judge— Orders passed after 
transfer, nature of—Appealability of order. 
Where «a Judg> invested with powers of 
Small Cause Court and trying the cas2 asa small 
cause suit is transferred and the succeeding Judge 
who ignot vested with such powers tiansfers it 
under orders of District Judge to another Court, tha 
presiding officer of which alsə does not exerciss 
small cause powers, the transfer is not a transfer 
from a Court of Small Causes and the order ulti- 
mately passed inthe case is not one which must be 
deemed to have been passed by a Conrt of Small 
Causes but must be regarded as having been pasa- 
ed inthe exercise ofhis regular jurisdiction as a 
Subordinate Judge and it is therefore appealable. 
Ram Parkasa v. Fina Hoxam C anp-Rag Kumar 
Lah. 303 
—§— 8$. 35-A— Applicability — Order passed 
without jurisdiction—Revision—Maintainability of. 
Section 35-4, Civil Procedure Code, has no ap- 
plication in such circumstances and where the order 
has been passed without jurisdiction, it can be set 
aside in revision. Purna CHANDRA Mirra 9. SECRETARY 








or STATE For INDIA IN COUNCIL Pat. 938 
- Ss. 42, See Civil Procedure Code, 190°, 

O. XXI, r. 53 430 
s, 47. See Execution 401 


—S. 47—Bar of suit~Hxecution sale—Death 
of judgment-debtor—Assets proving insufficient — 
Legal representative brought on record— Decree 
against assets in his hands~—Ob jection that property 
sold was personal property—Held, objection was 
under s. 47 and separate suit was barred. 
In purauanc? of a simple mortgags decres, the 

property mortgaged was sold ani the sale proceeds 

were found insufficient, On the death of ths judg- 
ment-debtor at this stage, his legal representatives 

were brought on record anda decree under O. XXXIV, 

r. 6, Civil Procedure Code, was obtained against the 

assets in his hands. His objection that the property 

sold was his personal property was disallowed and 
he was directed to bring a regular suit: 
Heid, in a suit for declaration by the legal re- 
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presentative that the property belonged to him, that 
his objection was one under s. 47, Civil Procedure 
Code, and could not be treated as one under O. XXI, 
r. 58, and the order dismissing the objection was 
appealable and no separate suit lay. BADRI PRASAD 
V. JANKI All. 394 
s.47—Claim by legal representative of 
deceased judgment-debtor in his own right, whether 
can be gone into by executing Court. 

In a suit against two defendants the 2nd defend- 
ant was dismissed as an unnecessary party anda 
decree was passed against the other. Subsequently, 
the 2nd defendant was brought on record as the 
legal representative of the first defendant on the 
death of the latter and property was sold in execu- 
tion but when the decree-holder tried to get posses- 
sion he was resisted by the 2nd defendant who 
claimed title to the property in his own right and 
independently of the judgment-debtor: 
` Held, that the claim of the 2nd defendant was 
one which could be determined by the executing Court 
under s. 47, Civil Procedure Code. Prer BoraumMMaL 
Beevi v. NAGUR MEERAMMAL BEEVI Mad. 113 

S. 47—Execution of decree—Decree-holder 
setting up agreement by judgmenl-debtor to pay 
interest not provided for in decree—Denial of 
agreement by judgment-debtor— Power of Executing 

Court to hold enquiry into truth of ugreement. 

The Executing Court on an application made for 
execution of a decree in which no interest was 
provided has no power to hold an enquiry into an 
alleged agreement to pay interest in execution 
when the judgmentedsbio: denies the agreement, 

In such a case until the agreement is established, 
the question of estoppel of the judgment-debtur 
from denying the liability to pay interest cannot 
arisa. DELLI VENKATRAMA Dass PANTULU v. NIPPANI 
VENKATRAMANAYYA PANTULU Mad. 236 (a) 
s. 47, whether provides only for procedure 

and forum for decision. 

Section 47 provides only for the procedure and 
the forum whereby a decision is to be reached. It 
does not give the powers by virtue of which the 
Oourt decides; these powers have to be sought in 
other provisions of the Oode, RAMIREDDI v. SATYAM 

Mad. 356 

—— $, 47, O. XXI, r. 16 — Question as to 
genuineness of purchase of decree—When falls 
within s. 41—Fact of application having been made 
under r, 16-—-Whether prevents s. 47 being applicable. 

The question as to the genuineness of the purchase 
of a deciee arising between the purchaser who ap- 
plied for execution on the substitution of his name 
as decree-holder and a judgment-creditor of the dec- 
xee-holder who having attached the decree opposes 
the application comes within the purview of s. 47, 
cl, (3), Civil Procedure Code, and as such, its deci- 
sion is appealable as a deciee even though the 
judgment-debtor does not take any part in the dis- 
pute, The fact that an application was made under 
O. XXI, r. 16, Civil Prccedure Code, does not prevent 
s. 47 ofthe Code from being applied for the deci- 
sion of a question falling within its scope. NARAIN 
Sanu v. Gort Nata NAIK All. 116 

ss, 50, 53, O. XXII, r. 12— Execution — 

Legal representative — Application for execution 

against deceased judgment-debtor pending—Fresh 

application against legal representatives, if necessary. 

Application for execution of the decree against the 
repiesentativescf the deceased can be made in the 
pending application for execution andit is not 
necessary to makea fresh .application for the pur- 
pose. The terms of O. XXII, r. 12, Civil Procedure 
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Code, also show tháton the death ofa judgment- 
debtor a pending application for execution does not 
abate. Bar PREMABAL V. JIVYANDAS VALLABHRAM 
- Bom. 203 
———— S. 60 —Pay of commissioned officers — Liabi- 
lity to attachment. : 

-The pay of commissioned officers subject to the 
Army Act may be attached unders, 60 (1) (2, Civil 
Procedure Code, to the extent of one moiety. NORBERT 
Epwin NUGENT v. MARJORY JULIA NUGENT 

All.179F B 
s. 60—Saleable interest—Occupier of State 
ldnds—Whether has saleable interest inthe lands. 

An occupier of State lands possesses the right of 
cultivating them and of reaping and selling the 
crops, which gives him adisposing powerover the 
projits, As the right of occupancy of State lands has 
value and asthe Government expressly permits the 
right to be transferred, an occupier has a saleable 
interest inthe property. B. K. Harpar v. Ma Pwa 

Rang. 920 

s. 60, 61. (c)—Attachment of non-ancestral 
house of judgment-debtor— Respondent taking by 
inheritance on his death and occupying as 
agriculturist—He cannot claim exemption under 

s. 60 on ground of his being agriculturist. 

A decree for money was executed against the 
judgment-debtor in his lifetime and his house 
attached. Subsequently, it having been found that 
the house wes not ancestral, on his death the res- 
pondent took it by inheritanca and not by rever- 
sion and occupied ib as agriculturiss and objected 
to the attachment: 

Held, that the matter that should bə taken into 
consideration in deciding the question whether the 
house was or was notexemptfrom sale under s. 60, 
Civil Proeadure Code, was not ths profession of the 
legal representative but that of the original judg- 
ment-debtor himself against whom the decree was 
and against whom it was being executed. HIRDA 
Ram v. MOHAMMAD Din Lah. 457 
s. 60 (n)—Maintenance—Sum provided for 

paying future maintenance of weak and hatf- 

witted son cannot be attached in execution. 

Where inhis will the testator provided for future 
maintenance of one of his sons who was weak and 
helf-witted by stating that after his death, out of 
the income of his property, this son was to get 
Rs, 100 per mensem for his pocket expenses : 

Held, that this sum amounted toa right of future 
maintenance and could not be attached in execution, 
Tara Ocanp V. SHER SINGH Lah. 844. 
s. 63—Small Cause Court having higher 

pecuniary jurisdiction than Additional Small 

Cause Court is Court of higher grade. 

The Small Causa Court, which has higher 
pecuniary jurisdiction than the Additional 
Small Cause Court, is a Court of higher grade 
within the meaning of s. 63 of the Civil Procedure 
Code, Consequently, the Additional Small Cause Court 
had no jurisdiction todeal with an-application for a 
share in the assets realised by the Small Cause Court, 
WaASUDEO BALIRAM ASHTIKAR-v. LAXMAN- Nag 156 
—s. 64—Non-attaching decree-holder, whether 

can rely on third party attachment. 

The non-attaching decree-holders are not entitled 
to rely on the third party attachment even whers 
the proceeding has reached the stage of an applica- 
tion for rateable distribution, Kasroroaanp v. Wazig 
Becam . 3 ‘ Nag. 48 
—— 8. 66— Plaintif, claiming that auction- 

purchase was made on his behalf though ostensibly 

in another's name — Claim, whether barred — . 
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Property not being entire property, if material— 

Matters to be considered—S. 66, scope of. 

Where the plaintiff not only wishes to have the 
sale certificate rectified, hut desires to claim that 
the auction-purchase itself had been made on his 
behalf or on behalf’ of his predecessor, though 
ostensibly in the name ofthe defendant or his pre- 
decessor, the case would obviously fall under sub- 
s. (1) and not under sub-s. (2) of s. 66, Civil Proce- 
dure Code, and the claim will be barred. It is 
immaterial whether the property in suit is the 
entire property which was purchased in one lot at 
the auction or whether it isa part ofa lot so pur- 
chased and whether the plaintiff claims the whole 
of it or only a share in it. The substantial thing 
to consider is that the defendant who is resisting 
the claim, claims title to the property under a pur- 
chase certified by the Court, and if the property in 
dispute is part of the property so purchased, the 
latter is protected. Distinction should be drawa 
between the cases where the whole of the property 
purchased is claimed, and where the plaintiff says 
that he purchased only a share in the property 
mentioned in the sale certificate. In either casa the 
defendant claims title under a purchase certified by 
the Court, and the claim comes within themischief 
of s. 66. BISHAN DAYAL v. Kesao PRASAD All. 683 
an — $S, 72, 68, 51— Power to order temporary 

alienation—‘Nature of. i 4 
- The power to order temporary alienation which 
the Collector possesses can no more bs attributed 
to the Civil Court than the power to order sals under 
s. 51, Civil Procedure Code, to the Collector. BALARAM 
Misra v. MANOOSING Nag. 807 
73—Application for rateable distribution 

prior to receipt of assets—Dismissal of executton 

petition before rateable distribution is actually 
maie—B fect of. i os 

The dismissal of an exscution petition after the 
application for rateabl: distribution does not atizct 
the right to share in the distribution. The fact that 
parties allow their own pending execution to be 
dismissed for default before the rateable distribu- 
tion was actually made is immaterial. Biaava NANDA 
TARAKATIRTEA Y, DoIRENDRA NATH UHANDRA 

Pat.613 


73 — Rateable distribution — ‘Same 
judgment-debtor’ — Decree against Hindu father 
alone and decree against father andson, whether 
decrees against same judgment-debtor. 

A decree obtained against a Hindu father alone 
and a decree obtained against the father and his 
son cannot be deemed to be decrees against the same 
judgment-debtor for the purpose of s. 73, Oivil Pro- 
cedure Code, where the son has not even heen 
made a party to the execution proceedings and there 
is nothing to show that the decree obiained against 
the father wasa debt binding on the son. Mutsu 
KR. Ar. PL. ARUNACHALAM ‘HETTIAR V. KALAYAPPA 
OU. ETTIAR Mad. 503 (a) 
————S, 91—All members of public suffering 

damage —Action by an individual—Maintainability. 

Where all members of the public have suffered in- 
convenience or damage, an action by an individual 
will not lie excepting as indicated by s. 91 of the 
Code. of Civil Procedure. RAMGHULAM KHATIK v, 
RAMKBELAWAN RAM Pat.798 
92. Szr Hindu Law 269 
s. 92, O. |, r. 10 — Scheme suit—Parties 
necessary to enable Court to effectually and 
completely adjudicate upon and settle all questions 
involved—Necessity of impleading—Considerations 
in impleading parties to such suits. : 


Le ag: 


——.—- S. 
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Where a scheme suit is filed and the proposed 
scheme is objected to by a person who seeks to be 
jmpleaded in the suit on the ground that he is 
a fit and proper person to be made a trustee for the 
management cfthe trusts created by his ancestors 
and that the exclusion of his name from the trustees 
proposed by the plaintiff in his draft scheme 
creates a reasonable fear in his mind that the 
Hindu charitable endowment created by his ances- 
tors willnot be properly managed by others, and 
that ifthe Court accepts the draft scheme proposed 
by the plaintiff in tha absence of any counter- 
scheme proposed by the defendant, who does not 
wish to oppose the suit, then the draft scheme will 
go unchallenged and will automatically be accepted 
bythe Court, the case of the applicant can be 
brought under the terms of sub-s. (2)of O.T, r. 10, 
Civil Procedure Code, and he should be impleaded 
inorder to enable the Court to effectually and com- 
pletely adjudicate upon and settle all questions 
involved inthe suit filed under s. 92 of the Code of 
Civil Procedure, The factthat the applicant was 
a near relation of founders of the t:ust and has got 
the necessary educational qualification which, under 
the terms of the trust dead, entitle him to be made 
a trustee of the trusts creatol by his ancestors, 
would be an additional point in his favour. 
Lan Suresy Sines v. LEGAL REMEMBRANCER To GOVERN- 


MENT, U P. Oudh 828 
-——— 5, 99. Suu Civil Procedure Code, 3908, 
Sch. lI, para, 21 260 


———— S$. 100. Sze Second appeal 397 
——— s, 100—Iinding of fact — Finding based 
on inference derived from documentary evidence— 

Nature of—Whether binding on sc:ond appeal. 

A finding based on inference; derived froin docu- 
mentary evidence is as good a finding of fact as that 
based on oral and documentary evidence and hence 
is binding in second appeal. ALAKA NARAIN SINGH 9 
DAYAL SINGH ° All. 851 
$.100—Finding of fact—Reversal of, when 

legal—Findings baszd on inference drawn from 

dosuments—W hether can bz reverszd by High Court. 

Under s. 100, Civil Procedure Code, the High 
Court has no jurisdiction to reverse the findings of 
fact arrived at by the lower Appellate Court, how- 
ever erroneous, unless they are vitiated by some 
error of lay. This rule is applicable to cases in 
which the findings of the lower Appellate Court are 
based on inferences drawn from the documents ex- 
hibited in evidence. 

Where, in a suit to enforce rights given to the 
pluintilis under a partition decree, it is alleged that 
defendants nave taken illegal and forcible possession 
and there is a concurrent finding of both the lower 
Courts that the plots in suit belonged to the plain- 
tiffs and encroachment had been made on the plain- 
tift's land by the defendants, it is not open to the 
Court in second appeal to interfere with the find- 
ing offact. Dan BAHADUR SINGH v. TaLEwanp SINGH 

Oudk 870 
—— sS. 100— Finding that bond was executed 
owing to undue influence—Whether one of fact. 

A finding that a bond was executed owing to 
undue influence isnot a pure finding offact but is 
rather a legal inference trom the facts ofthe case. 
GANGA PRASAD V JANG BAHADUR Kogan Oudh 424 

s. 100—Question whether tenancy was fixed 
rate, and also whether presumption arises from 

; enant paying uniform rate of rent are questions of 

act. 

The question whether a tenant has held at a 
uniform rate for. number of years isa question of 
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fact, and not of law, and not an inference of law 
drawn from facts; on sucha question the finding 
ofthe Oourt of first appeal is conclusive. 

The question whether a presumption could or 
could not arise from a tenant having held at uni- 
form rate fora very long period and from other 
circumstances that the tenancy was one of which 
the rent was fixed must be a question of fact; and 
the decision of the final Court of fact must be taken 


to be conclusive betwean parties concerned. 
FERDINAND PERIERA o. Kumar KRISHNA NANDY 
(JHOUDHURY Cal. 596 


—8, 102—Right of second appeal— Criterion to 
determine, 

It is the nature ofthe suit and not the Court in 
which the suit is tried that determines the right of 
second appeal conferred upon a party. Section 102, 
Civil Procedure Code, contemplates a suitof the 
nature cognizable by a Court of Small Causes ir- 
respective of what defence is put up inthe case, 
Ram Osaran v. KEDAR Nata Oudh 557 
——-8.104 (2). Sze Letters Patent (All) a. Pi 

8.109 (c). Ser Legal Practitioner 666 
—ss. 109 (c) 100 — Leave to appeal—No 
inconsistency in rulings of Court—Other High 

Courts holding divergent views on similar matters 

—Whether ground for certifying case as fit for 

appeal to Privy Council. 

The fact that different High Courts in India have 
held divergent views in respect of matters similar to 





those before the Court inthe case in which leave to’ 


appeal to the Privy Council is sought, ig no reason 
for certifying the case as a fit one for appealto His 
Majesty in Council, when there is no inconsistency 
in the rulings ofthe High Oourt concerned. Bisaan 
Das v. Nann RAM Pesh.165 
— 5, 110—Value of subject-matter in dispute 

—Amount of mesne profits accrued up to date of 

certificate, if can be added—Conditions ins. 110 

—Whether mutuaily exclusive—Right of appeal, 

if exists on non-fuljilment of condition in para, 2 

—Held, on facts that appeal lay. 

It is not open to an applicant to add to the value 
of the subject-matter in dispute the amount of mesne 
profits which have accrued up to the date of the 
certificate for leave to appeal to His Majesty in 
Council if the value of the subject-maéter in the 
trial Oourt was less than Rs. 10,000. 

Even if none of the conditions mentioned in para, 1 
is fulfilled, but the sole condition mentioned in 
para. 2 is fulfilled, the requirements of s, 110 will 
be complied with, because these two ssts of condi- 
tions are alternative and may be mutually exclusive, 
The condition laid down in pura, 2 is independent 
and self-sufficient and is not in any way dependent 
on the fulfilment of both or either of the cunditions 
in para. l. - 

Held, tbat as plaintif was claiming to enforce a 
charge and obtain a decree for sale with option to 
sell any part of the mortgaged property, there would 
be an appealas of right if the total valus of the 
property sought to be sold exceeded Rs. 10,0U0 NADIR 
Husain v. MUNIOIPAL BOARD, AGRA Ali. 670 
—S. 114, O. XLVII, r. 5—Bench of Judges each 

delivering separate judgments- Judgment of one 

alone, whether can be basts of decree—Mistake 
apparent in one of them—Review, if can be granted. 

Where the two Judges constituting a Bench dictate 
Wo separate judgments, the judgment of any one 
£ them cannot form a basis of a decree, and without 
here being an expression of concurrence in any of 
hem, of the other, it cannot he a judgment of the 
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Court, it is in this sense that the term “ judgment " 
is employed ins. 114 and in O. XLVII, r. 1, Civil 
Procedure Code. Under these provisions any person 
considering himself aggrieved by a decree or order 
on account of some mistake orerror apparent on the 
face of the record may apply for “a review of judg- 
ment” tothe Court which passed the decree or made 
the order. Where two judgments constitute the 
“ judgment "' of one single Court, if one is vitiated 
by mistake or error apparent on the faca of the 
record, that one cannot be a valid material on which 
a decree can be founded. The necessary consequence 
of the situation is, that the other Judgment, though 
not vitiated by such mistake or error, cannot by 
itself constitute the proper basis of the decree of the 
Jourt, for either one conjoint jadgment or two con- 
curring Judgments are needed as the basis of the 
decree of the Court. Maune Po Hrav. Ma Newer 
Sint Rang. 449 
s. 115. 


Ser Civil Procedure Code, 1908, s. 144 167 
See Civil Prodedure Code, 1908, O. VII, r. 11 (a) Fe 
3 


—8, 115—‘Case decided —Trial Court dis- 
missing suit ase timebarred—Order set aside in 

. appeal and case remanded for evidence as to posses- 
ston—Whether ‘case decided —Revision, if lizs. 

Where the trial Court dismisses the suit as time- 
barred butthe Appellate Court setting aside the 
order es to limitation re-opens the case and remands 
it for evidence as to possession, the case cannot be 
called. a ‘case decided’ and no revision is maintain- 
able, Sagwar KSAN Vv. ARBAB MOHAMMAD SALIM Kuan 

Pesh. 924 
8.115—-Concurrent findings of fact based 
on evidence—No interference. 

The power of interference under s. 115, Civil Pro- 
cedure Code, is much more limited than that in 
case of second appeals. Consequently, a consurrant- 
finding of fact based on evidence cannot be- inter- 
fered with in revision. Ouunr Lau v. RAM Ranvisoy 
PRASAD SINGH “Pat 225 


sS, 115—High Court, if can interfere wit’ 
order of remand , when contrary decision maY 
immediately end litigation. 

The Court of the Judicial Commissioner will not 
interfere in revision of an interlocutory order passed 
by a trial Court even though a contrary decision in 
respect of the order itself might immediately put 
an end to the litigation, Sarwar Kuan V. ARABAB 
MOHAMMAD SALIM KHAN Pesh. 924 

> s. 115—Quaere—Decision that application is 

maintainable—Whether ‘case decided,’ 

Quere—Whether a decision that an application is 
maintainable can be called ‘case decided, within 
the meaning of s.115 of the Civil Procedure Code, 
SARDAR RAMCHANDRA Rao v, MADHAORAO Nag.122 


— s. 115— Refusal to exercise jurisdiction— 

High Court's power to interfere. 

Where the orders of the lower Oourts amounted 
to refusing totry the case and to exercise a juris- 
diction that is vested in them, the High Gourt 
has power to interfere under s. 115 (b), Kaniy JOHRA 
y. RAJA HUSSAIN Nag. 700. 
s. 115 —Revision — Other remedy open—High 

Court will interfere if thereby litigation will be. 

shortened, 

Ordinarily the High Court ought not to interfere 
jn revision when another remedy ‘is open to the 
applicant; but where the order of the lower Court 
js obviously wrong, it is open to the High Court to 
interfere in revision if litigation will thereby be 
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shortened. GHANSHYAMDAS BALKISAN MARWADI v. 
- SaBOKISANDAS Nag. 502 
s. 115, O. XXI, r. 9O—Finding of fact 

perverse and view of low erroneous—Whether 

grounds for interference—Sale, setting aside of— 

Proviso to O XXI, r. 90, lost sight of—Sale set 

aside without determining if substantial injury has 

been sustained—Error of jurisdiction—Interference 
ts proper. 

The High Court cannot in revision interfere with 
the orders of the Court below onthe ground that 
the findings of fact are perverse or the view 
of law erroneous. But where the Court below has 
lost sight of the proviso to O. XXI, r. 90, Civil 
Procedure Code, and there is an error of jurisdiction 
‘in setting aside the sale contrary to the express 
provision of law without determining whether the 
applicants have sustained substantial injury, inter- 
ference in revision is necessary.. Gaya PrasaD SINGH 
v, PARIGHHAN Sanu Pat. 492 
~~~ 8. 115, O. XXI, rr. 100, 103 — Order under 

0. XXI, r. 100—Revision, competency of — Proper 

remedy of aggrieved party. 

- Though a revision petition will lie against an 
order made under O. XXT, r. 100 of the Oivil Pro- 
cedure Code, the normai remedy of a party aggriev- 
ed by an order made under that rule is by way of 
a suit under O.XXI, r. 103 and the High Court 
` would not ordinarily interfere in revision. KESAVALU 
NAIDU v. JAYAGANAPATHI MUDALI Mad. 413 
~~~ $8, 115, 151—Order refusing to amend decree 

—Revision, if lies—Interference under s: 151, 

legality of. 

ven if it be held that upon a strict construction 
of s. 115 of the Code of Civil Procedure the High 
Court is precluded from interfering in revision with 
an order refusing to amend a decree it is still open 





to it to interfere under s, 151 ofthe Code. Uma 
Saawkar v, Murari Dass Oudh 586 


s, 141, Sch. U—Scope of s. 141— Reference 

-to arbitration in execution proceedings—Legality. 

According to s, 141, Civil Procedure Code, the pro- 
cedure to be followed in regard to suits under the 
Oode is, as far as possible, to be followed in other 
original proceedings of the nature of suits, such as 
proceedings in probate, guardianship, under the 
Trusts Act for the appointment of a trustee, Lunacy 
Act, etc, The section does not apply to proceedings 
in execution of a decree which are proceedings in 
the suit, and therefore, the provisions of Sch, II are 
not applicable in applications for execution proceed- 
ings and a reference to arbitration in execution pro- 
ceedings and an award thereon is illegal and without 
jurisdiction. Narayan RAMCHANDRA AMBURE 7. 
DHONDIBA TUKARAM GAVALI Bom. 750 
—— $.144— Appeal against order awarding 

interest on decretal be refunded— 

Court-fee payable. 

In an appeal filed against an oraer of the trial 
Court awarding interest on the decretal amount to 
be refunded under s. 114, Oivil Procedure Code, 
claiming additional interest, an ad valorem court- 
fee on the amount claimed should be paid; similarly 
where the opposite party making the refund files a 
cross-objection praying for reduction of the interest, 
it.must pay ad valorem court-fees on the inter- 
est sought to be reduced, Ram v, PUNJAB 
NATIONAL BANK, L'rp. PessAwar Crry Pesk. 879 
———-— 8.144 — Application for restitution in 

pursuance of decree—Decree reversed in second 

appeal but confirmed in Letters Patent Appeal— 

Fresh application, competency of. 


_ Where an appellate decree in pursuance of which 


amount to 
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an application for restitution was made is reversed 
in second appeal, the application for restitution must 
be deemed to have become infructuous and if the 
decree in second eppeal is reversed in Letters 
Patent Appeal, the party who had applied for re- 
stitution is entitled to make a fresh application for 
restitution. His remedy is not to execute the order 
for restitution made on his previous application 
PALANIANDI PILLAI v. Rosappa PALLAI Mad. 458 

—- 8, 144, O. IK, r. 13—Limitation Act (IX of 

1908), Sch. £, Arts. 181, 182—Ex parte decree— 

Decree set aside—Power of Court to order restitution 

in favour of defendant—Nature of new decree— 

.Application by defendant for restitution — Limita- 

tion—Right to apply, when accrues, 

Where an ex parte decree is set aside and a fresh 
trial ig held, the decree made upon the re-trial is 
not a decree varying or reversing the decree which 
had been set aside but a new decree fixing the 
liability of the defendant, and if as a result of the 
new decree the plaintiff is entitled to less than he had 
actually received upon the execution of the decree 
which has been set aside, he is in equity bound to 
restore the excess. Though s. 144, Civil Procedure 
Code, may not be strictly applicable to the case, on the 
equitable principle which underlies that section and 
also in pursuance of the inherent power of the 
Court to prevent anabuse of its procese, an order 
for restitution of the balance can be made in favour 
of the defendant, 

An application for recovery of such balance from 
the plaintiff is governed by Art. 182 of the Limita- 
tion Act and can be made within three years of 
the date of the new decree, Kanpasamt MUDALI v. 
ANNAMALAI REDDI Mad. 258 
———— 8. 144, O. KAI, r. 11—Application for 

restitution, whether application for execution of 

decree—Non-compliance with formalities prescribed 
for execution petitions—Validtty of application— 

Power to allow amendment. 

Though an application for restitution is, accord- 
ing to the view of the Madras High Court, an appli- 
cation for execution of a decree, an application for 
restitution need not strictly conform to the form 
prescribed for an execution petition and satisfy all 
the requirements of O. XXI, r. 11, Civil Procedure 
Code. Where such an application is defective in 
certain respettz, leave to amend by adding a prayer 
for appropriate relief may be granted. PALANIANDI 
PILLAI v. ROSAPPA PILLAI Mad. 458 
— S8, 144, 115 — Rejection of prayer for 

restitution on ground of limitation—Whether decree 

and appealable— Interference in revision, if 
justified. 

Rejection of a prayer for restitution on the 
ground of limitation amounts toa determination of 
the question under s. 144, Civil Procedure Code. 
Order dismissing the application is a decree which 
is appealable and the High Court hus no jurisdiction 
to interfere under s. 115. DEBENDRA Naty Sapau 
Kean v. Rat RAMPROTAP UHAMARIA Cal. 167 
—S8. 144, 151 — Restitution— Inherent power 

of Court— Power of Court to order re~payment of 

money wrongfully paid to party not entitled to it, 

The non-applicability of s, lad, Civil Procedure 
Code, to a case would not prevent the Court from 
granting restitution in the exercise of its inherent 
powers, 

Where a Court has wrongly paid money to a 
person not entitled thereto, it has not only the 
power, but it is also its duty,to recover it from 
him. i 











In a suit for possession, 8 certain amount ree 
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presenting mesne profits was deposited in Court by, 
a Receiver. The Court held that the plaintiff was 
not entitled to this sum as he had not prayed 
for future profits. A third party who had obtained 
a decree against the defendant, thereupun attached 
this amount and the amount was paid over to 
him. The plaintiff succeeded in establishing his 
right to the money in an appeal preferred by 
him, and applied for recovery of the amount from 
the third party by way of restitution: 

Held, that the Court had power to order pay- 
ment of the amount to the plaintiff in theexer- 


cise of its inherent powers though s. 144, Civil . 


Procedure Code, wasnot applicable to the case, 
RATNAJI OHANDANMALL Firm v, KOLLI RAMAKRISENAYYA 





Mad. 67 
——S, 145, Sse Civil Procedure Code, 1908, 
O. XXXIII, r. 6 692 (b) 
——--- 8.146, Sue Civil Procedure Code, 1908, 
O. XXI, r. 15 : 575 
s 149. 

Sex Court Fees Act, 1870, s. 12 (ii) 265 
Sze Limitation 291 

————§, 151, <- 
Sge Civil Procedure Code, 1908, s. 115 586 
Ser Civil Procedare Code, 1908, O. XLI, r. 23 és 





ss. 151, 47—Order under inherent powers— 

Appealability of— Order relating to execution, 

discharge or satisfaction— Appealability. 

An order under the inherent powers of the Court 
is not per se appealable, but if that order is in 
fact an order passed on an application made by 
one of the parties as against another party and 
relating to the execution, discharge or satisfaction 
of the decree, it falls under s. 47, Civil Procedure 
Code and for that reason it is appealable, RAMIREDDI 





v. SATYAM Mad. 356 
Oo. I, r. 8. 

Ber Injunction 798 

Sez Transfer of Property Act, 1€82, s. 53 268 





O. |, r. 8—Leave of Court, for representative 
suit—Persons represented can apply to be made 
parties—Court, if can compel plaintiff te add 
such persons as parties. 

Under O. I, r. 8, Civil Procedure Code, a repre- 
sentative suit is never allowed to be instituted ex- 
cept with the leave of tlhe Court. Sub-clause (2) 
undoubtedly contemplates that a persen on whose 
behalf or for whose benefit a suit is instituted may 
apply to the Court to be made a party to such 


suit, But the Court will not compel the plaintiff to 

add the persons on whose behalf he sues as co- 

plaintiffs. Kissanpas Premo.AND V. JIVATLAL 

Prarapsar & Co, Bom. 529 
O. I, r, 10. 4 





See Cantonments House Accommodation Act, 1923, 


s. 15 158 
SEE cu Procedure Code, 1908, s. 92 823 
ae OLD, r. 2. ; 
Ser Civil Procedure Code, 1908s. 11 414 
See Cofitract Act, 1872, s. 65 703 


a O. H, r. 2—Bar to suit—Claim for mainte- 
nance, when charge on husband's property —Suit for 
maintenance— No prayer for charge—Subsequent 
suit te get maintenance charged on property— 
Whether barred. 

A claim of a wife for maintenance is not a 
charge upon the estate of her husband, whether 
joint or separate, until it is fixed and charged upon 
the estate. The relief for a charge is connected 
with the relief for maintenance and both the reliefs 


arjse out of the same cause of action, namely, the - 
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husband's failure to maintain his wife or her right 
to maintenance. 

It is open to the wife to pray for relief to 
get her allowance charged on her husband’s proper- 
ty but if she does not pray for the relief, a sub- 
sequent suit by her for gettingit charged is barred 
by O. II, r.2, Civil Procedure Code. The mera 
ground that the plaintiff entertains any apprehen- 
sion as regards the husband’s transferring his prop- 
erty would not afford hera new cause of action for 
the relief sought for by her in her second suit. Jwata 
Prasan v. PADMAWATI 7 All. 123 
O. il, r. 2— Cause of action different—No 





bar. 

Order II, r. 2, Civil Procedure Oode, meraly pro- 
vides that the plaintiff must include the whole of 
the claim which he is entitled to make in respect 
of the cause of action. PARASJARAM v. SADASHEO 
NAMDEO Sa IMPI Nag. 703 
———-O, VII, r. 10 — Whether authorises Court 

returning plaint to grant time to plaintiff to present 

it to proper Court. 

The plaintiff filed his plaint before a Munsif at B 
on the last day of limitation. Subsequently it being 
discovered that the plaint should have been filed 
before the Muusif at M, the Munsif at B ordered 
the plaint to be presented to the proper Court on 
or before a certain date. The plaint was so pre- 
sented on that date: 

Held, that in computing the period of limitation, 
the plaintiff was entitled to exclude only the period 
during which the plaint was pending in the Court 
of the Munsif at Band that he was not entitled to 
exclude the period between the date on which plaint 
was returned to plaintiff and the date on or before 
which it was ordered to be presented to the other 
Oourt. 

Held, also that O. VII, r. 10, Civil Procedure Code, 
under which the Munsif at B purported to act when 
returning the plaint did not authorise him to grant 
any time to the plaintiff for presenting it to the 
proper Court. Firm JIWAN Ram RAMCHANDRA v. 
JAGERNATH SAHU Pat. 941 
O. Vil, r. 11 (a), $s. 115—Issue framed~To 

one of thema note in effect rejecting the plaint to 

the extent of interest as not showing cause of 
action, appended—Whether amounts to rejection of 
plaint—Appeal, if lies—Whether “case decided”— 

Revision, competency of. ae 

In a suit for money including interest, the Court 
framed issues and to one of them it appended a 
nute to the following effect: — “it is not stated inthe 
plaint why interest is claimed by the plaintifis and 
as the plaint shows no cause of action regarding 
the claim for interest, the plaint must be rejected to 
that extent:” toy he es 

Held, that there wes no provision in fhe Civil 
Procedure Code for the rejection of a plaint in part, 
and the note recorded by the trial Court did not, 
therefore, amount to the iejection of the plaint ag 
contemplated in the Civil Procedure Oode. There- 
fore, the note did not give a right of appesl If 
no appeal lies, a revision would be the only remedy 
availableto the aggrieved party; f 

Held, also, that the note decided the claim of the 
plaintiffs so far as interest was concerned, and, 
therefore, this note came within the meaning of the 
words “case decided” as contemplated by s. 115, 
Civil Procedure Code. It was, therefore, open to 
attack the. order embodied in the note on the revi- 
sion side; be oes . A 

Held, further, that on merits it was impossible 
to maintain the order of the trial Court and in 
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recording the note the Oourt must be held to have 
acted in the exercise of its jurisdiction illegally and 
with material irregularity. MAQSUD AHMAD 9 Mate RA 
Dart & Co. Lah. 376 
——— 0.7 VII, r.14— Previous statement in writing 

by defendant—Doctment not produced under O. VII, 

T. l4— Such statement, if can be tendered in evidence 

for contradicting defendant. 

A previous statement in writing by the defendant 
can be tendered in evidence by the plaintiff for 
cross-examination of the defendant for condradicting 
him, although it has not been produced by the 
plaintiff under O, VI I, r. 14, Civil Procedure 
LAKHPAT PATHAK v. Guinan PATHAK All. 46 

O VII rr. 14, 18—Non-production of docu- 

m ent: were Penalty. 

e penalty for the non-production of a docume: 
under O,-VII, r. 14, Civil Procedure Code, is Gatak 
in r. 18 (1)and sub-r, (2) isan exception to sub-r. 11) 
LAKEPAT PATSAK v GHIRAN Pareax All. 46 
— O. VIII, r. 6— Suit to recover money from 

dismissed employee—Defendant claiming set off in 

respect of arrears of pay—Plaint admitting arrears 
~~Plaint filed within 3 years of dismissal—Written 
statement within three years of plaint— Claim for 
arrears, held not barred—Limitation Act (IX of 

APA a a at Plaintiff's claim found 

— endan a — 
defendant owed set off—Costs of 

e question as to when the arrears of pa im- 
ed by person became due isone of fact, aor ee 
npon the Son rati between the parties, i > 

na suit by a person for recovery of a i 
amount alleged to be due from an employes Genie 
from service, the defendant filed a written statement 
claiming 2 set off on account of arrears of pay and 
the plaintiff in his plaint which he filed, within 
three years of the dismissal of the defendant, ad- 
mitted the arrears and in fact deducted the amount 
from his claim, and jt was found that the plaintiff's 
claim was substantially false and the defendant's 
claim for set off was allowed in full: 

Held, that the defendant's claim for the arrears 
of pay could not be said to have been barred at 
an the written statement which was filed 
pian ne ree years from the date of the filing of the 
_ Held, further, that the trial Jud wi o 
E nie in aga his costs and in segani 

e plaintiff. JITE V. 
KANTA = drema ARES SA DO ‘Oa bee 
—~— 0. Vill, r. 6, O. XX, r. 19(3)—Set off n 

of — Defensive se ; Da aF 

teense ae cae See eee Wi wan og 

A set off may be purely defensive, that is it may 
satisfaction of the 
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ance with the Law of England asit is based ona 
sound principle. JITENDRA Natu Roy yv. JNANADA 
Kanta Das GUPTA Cal. 265 
—O. 1X,r.9 Ser Probate 526 
——-—-—0.1X,r. 13. See Civil Procedure Code, 

1908, s. 144 258 
—O. XVI, r. 1— May ", meaning of — Court 

must allow party to summon witnesses unless 

application is frivolous. 

The word “may “in O. XVI, r. 6, Civil Proce- 
dure Code, means “it shall be lawful”. This pro- 
vision of the Code means that, unless the application 
on the face of it is frivolous and vexatious, the 
Court has no discretion but to summon the witnesses, 
Of course, if an application is made too late and 
the service on the witness cannot be effected in 
time, it is within the discretion of the Court to 
adjourn the date of the hearing or not but there is 
no reason whatsoever why the plaintiff should not 
be given an opportunity if he is prepared to take 
the chance of having the presence of the witness 
secured by servinga notice upon him. The only 
penalty for muking an application at a late stage 
is that if the summons is not served in time and 
the witness therefore is not able to attend the 
Court, the case may not be adjourned. Court acts 
with material irregularity in not giving an oppor- 
tunity to the plaintiff to summon witness to appear 
on his behalf on the date fixed. Mear Cuann v. 
DAYAL OHAND Lah. 169 
—O. XX.r. 19 (3). Ses Civil Procedure Code, 
1908, O. VIII, r.6 265 
————O XXI, r 2, Se Civil Procedure Code, 

1908, O. XXI, r. 16 417 
—O XXI, r. 2— Act 














k: of parties agreeing to 
vary decree, if adjustment of decree—Arrange- 
ment between decree-holder and judgment-debtor 
providing for satisfaction ina way different 
from that in decree~Whether amounts to variation 
of decree—Effect of such arrangement. 

An act of the parties agreeing to vary the dec- 
ree isnot an adjustment of the decree; but an 
arrangement made by a judgment-debtor with a 
decree-holder providing for the satisfaction of a 
decree which differs from the one mentioned in the 
decree itself is not a variation of the decree direct- 
ing payment of money, but is merely an adjust- 
ment to the satisfaction of the decree holder as con- 
templated by O. XXI, r. 2 (1), Civil Procedure Code. 
KURANI DEBYA V. JOGAMAYA DEBYA Cal, 285 
—0O. XXI, r. 2— Interpretation of. 

What r. 2 of O. XXI, Civil rrocedure Code, 
means is that the adjusted decree should be capable 
ofexecution and does extinguish the decree. UDHARAM 





BAHARMAL v, MURAnI Lan Sind417 
O. XXI, r. 2— Oral agreement between 
judgment-debtor and decree-holder that former 


will accept some acres of land in satisfaction of 


decree—Whether an adjustment. 

An oral agreement between the decree-holder and 
the judgment-debtor that the former shah accept 
some acres of land in satisfaction of decree, is not 
capable of being enforced or executed and hence can- 
not constitute an adjustment within the meaning 
of O. XXI, r. 2. UDHARAM BASARMAL v. MURARI LAL 

Sind 417 
O. XXI, r. 14. Ser Civil Procedure Code, 

1908, O. XXI, r. 54 34 
— —— O. XXI, r.14—Mortgage decree—Attachment, 

if necessary—O. XXI, r. 14, when applies. 

No attachment is required in the case of a decree 
for sale based on a mortgage and O. XXI, r. 14, Civil 
Procedure Code, applies only to cases where an ap- 
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plication is made for attachment of any land. Con- 
sequently, in the case ofa decree for sale. based on 
a mortgage, the application cannot be said to be 
not in accordance with law on the ground of non- 
compliance with O. KAT, r. 14. CHANDIKA v. KAMLA 





Prasan Oudh 34 
—Q. XXI,r 16 See Civil Procedure Code, 
1908, s. 47 116 





O. XXI, r. 16, s, 146—Death of deeree-holder 
pending application for execution—Transfer of 
decree before death— Transferee, whether should 
make fresh application for execution—Legal repre- 
sentative, whether entitled to continue pending 
execution application. 

A pending execution application does not abate 
by reason of the death of the decree-holder. In these 
circumstances s 146, Civil Procedure Code, would 
appeer to indicate that the continuation of proceed- 
ings which was open to the deceased decree-holder, 
isalso open to the person claiming under him, 
Order XXI, r. 16, no doubt lays down that the 
transferee of a decree may apply for its execution to 
the Court which passed it, which should not be 
interpreted as implying that he must make a regu- 
Jar and fresh application for execution. Order XXI, 
r. 16, primarily applies inthe case where no execu- 
tion application is already pending, in which case 
even the original decree-holder can only seek for 
execution by an application. Section 146, Civil Pro- 
nedure Code, refers not only to applications 
made but alsoto proceedings which may be taken, 
In a case of this nature the decree-holder has the 
right to proceed with his pending application, and 
s. 146 gives authority for the person claiming under 
him to dothe same. It is true thats. 146 is qualifi- 
ed by the words “save as otherwise provided by this 
Code", but there being no express provision of the 
Code regarding continuance of pending execution 
application upon the death of the decree-holder, this 
proviso does not prevent s. 146 being applied to con- 

*tinuation of pending execution application, Wazir 

Jan v. GHULAM Hussan Pesh. 575 

-——-— O, XXI, rr. 16, 2—Assignment of decree to 
person in another Province—Court passing decree 
making definite order of substitution and trans- 
mitting decree for execution—Presumption as 
regards notice to judgment-debtor — Remedy of 
judgment-debtor —Whether can in execution raise 
plea that no notice was sent. 

A decree was assigned in favour of a per- 
son in another Province and the Oourt passing the 
decree made a definite order of substitution and 
transmitted the decree for execution to that Pro- 
vince : 

Held, that the executing Court must presume that 
the Court passing the decree proceaded according to 
law and that notice was issued to the judgment- 
debtor. If there was any defect in the execution 
application, it was the duty of the judgment-debtor 
to apply to the Court executing the decree to stay 
its hands under O. XXI, r. 26, Civil Procedure 
Code, so as toenable him to have the objection de- 
cided by the Court which passed the decree. Where 
this course was not adopted, he was estopped from 
raising this technical defect under O. XXI, r. 16, 
that he did not get notice. UpsaramM BAHABRMAL v. 
Morart Lan Sind 417 

O, KAKI, r, 17. See Ojvil Procedure Code, 

1909, O. XXI, x. 54 34 

————0O. KAI, r.52, O. XXXVI, r. 10—Attach- 
ment before judgment—Property put to sale in 
execution by another decree-holder who purchases 

it—Failure to give notice according to 
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r. 52—Property re-sold in execution of decree, in 

which he had attached before judgment—Decree- 

holder previously purchasing property, if entitled 
to damages. 

The attachment before judgment is madein the 
interest of the decree-holder th order to prevent the 
judgment-debtor from disposing of the property 
before the sale It does not operate against any 
other creditor of the judgment-debtor, 

But where a creditor putting property to eale in 
execution of his decree and purchasing it, while an 
attachment before judgment is in force, fails to give 
notice according to O. XXI, r. 52 to the Court which 
attached the property before judgment, and the 
property is again sold in execution of the decree, in 
which it was attached before judgment, the decree- 
holder purchasing toe property and omitting to 
give notice as required under O. XXI, r, 52, is not 
entitled to any damages against the other decree- 
holder, as the decree-holder by omitting to give notice, 


prejudices the other decree-holder Sasut BHUSAN 
GHOSE v, BhUPENDRA Nats PAL . Gal. 455 
O. XXI, r. 53—Judgment-debtor having 


knowledge of attachment—Objection under r, 53 (6), 

if can be taken. 

Where a person is himself the attaching creditor 
and judgment-debtor and has, therefore, knowledge 
of the attachment of the decree, he is prohibited 
from: making any payment under the decree under 
cl. (6), r. 53, O. KAI. It is, therefore, open to him to 
take an objection under r. 53, cl. (6) and to show why 
the decree cannot be executed against him. NARAIN 
Sagu v. Gori Natu Naik All. 116 
O. XXI, rr, 53, 42—Suit for dissolution 

of partnership—Preliminary decree for accounts 

—Whether decree for money—‘Any other matter” 

in T. 42, significance of—Such decree, whether 

can be attached and sold, 

A preliminary decree for accounts in a suit for 
dissolution of partnership, is not prima facie a 
decree for payment of money. The amount due to 
the jadgment-debtor is not an ascertained sum of 
money. The final decree in a suit for accounts of the 
partnership may be either for the payment of money 
by the plaintiff to the defendant and vice versa, Ù 
a balance is found against the defendant as a 
result of the enquiry into accounts, the defendant ig 
bound to pay the same to the plaintiff, If on the 
contrary the balance is found against the plaintiff 
he will be bound to pay the same to the defendant. 
It is difficult to say in these circumstances that such 
a decree is a decree for the payment of money 
either in favour of the plaintiff or in favour of 
defendant until accounts are taken and examined 
by the Court and finally determined by it. The 
words ‘any other matter’ in O. XXI, r. 42, Civil 
Procedure Code, cannot include a preliminary 
decree directing the taking of accounts in a 
partnership suit. This rule deals expressly with 
the decrees for mesne profits and rents. In 
these cases the defendant can only be the judg- 
ment-debtor, but the plaintif can never be the 
judgment-debtor. No decree can possibly be passed 
in those cases rendering the plaintiff liable to 
the defandant. That is the essential difference 
between those decrees anda decree in a part- 
nership suit directing accounts to be taken, as in 
the latter case the question as to who will'be the 
judgment-debtor will depend on the result of the 
accounts, Consequently such decree can neither be 
attached nor sold under r., 53, O. XXI. Sarmenpra 
KRISHNA OHOUDHURY v, HARENDRA Kumar Roy 

Cal, 430 
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———0, XXI,r. 54. Ser Civil Procedure Code, 
1908, O. XXI, r. 90 _ , 600 
- O. XXI, rr. 94,14, 17—Application not 





containing specific prayer for attochment—Require- 

ments of r. 14 not complied with—Application, if 

not in accordance with law. t : 

Where the application does not contain any speci- 
fic prayer for attachment, the mention of O. XXI, 
r. 54 in the application is superfluous Where the 
order requiring production of certified copies of the 
khewat is not under O. XXI, r. 14, but under rr. 187 
and 188, Oudh Civil Rules, it is not possible to say 
that the requirements of r.14 were not complied 
with, and r. 17 does not, therefore, apply to the case 
and no inference can, therefore, be drawn about the 
application not being in accordance with the law 
by reason ofthe non-compliance with the require- 
ments of rr. 11 to 1t mentioned in O. XXI, r. 17 (1) 
of the Code of Civil Procedure. UHANDIKA v. KAMLA 
Prasap Oudh 34 
——0O, XXI, r. 59— Person advancing part of 

consideration for mortgage has no interest in 

mortgage decree and cannot object to attachment, 

In execution proceedings, benamidars are not ordi- 
narily recognized. A person by advancing money for 
a mortgage does not become a mortgagee, nor does 
he become 8 decree-holder in the decree passed in 
the mortgage suit. Jf he wishes to have the rights 
of the mortgagee or decree-holder, he should see 
that his name is entered in the mortgage-deed or 
that he is joined as a party in the mortgage suit. 
He has no interest in the decree and cannot object 
to its attachment, GHANSAYAMDAS BALKISAN MARWADI 
v. SHEOKISANDAS Nag. 502 
—O. XXi, r. 61 — Rejection of objection to 

attachment on ground that claimant was mere 

benamidar of judgment-debtor. | 

Where on the rejeciion of an objection to attach- 
ment under O. XXI, r.61, onthe ground that the 
claimant wasa mere benamidar of the judgment- 
debtor, the claimant files a suit under O, XXI, r. 63, 
the burden of proving that he wasa bona fide pur- 
chaser and not a benamidar is on the claimant, 
Rabsakisaun v, KEOLA PRASAD Pat. 118 
O. XXI, r. 63— Suit by claimant under 

r. 63—Onus of proof that claimant is bona fide 

purchaser is on claimant. 

When an executing Ccu:t dismisses a claim under 
O. XXI, r. 61, Civil Procedure Code, the decision is 
final asto the right asserted till it is displaced by 
the result ofa civil suit and when the claimant 
brings such a declaratory suit, the onus is on the 
claimant to prove that he has the right which he 








claims. RADHAKISHUN v. KEOLA PRASAD Pat. 118 
———— 0O., XXI,r. 90. Sse Civil Procedure Oode, 
1908, s. 115 492 


Q XXI, rr. 90, 54—Applicant getting order 

for attachment before judgment and subsequently a 

decree—Sale of property held in execution of 

another decree—Applicant, whether can apply under 

O. XXI, r. 90 to set aside sale. 

Where a person gets an order for attachment 
before judgment and subsequently a decree in the 
suit, he can maintain an application under O. KAT, 
r. 9U, Civil Procedure Code, to set aside a sale held 
in execution of decree obtained against the same 
judgment-debtor provided he got the decree in his 
suit before the sale was held. The fact that there 
wag in fact no attachment does not affect the posi- 
tion of the applicant. It is enough if he got an 
order for attachment and some part of the provi- 
sions of O. XXI, r. 54, had been complied with 
before the challenged sale and if he subsequently ob- 
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tained his decree before sale. GoBINDA Prosan DALAL 
v. BRINDABAN CHANDRA NASIPURI Cal.600 
O. KM), r 92—Setting aside of sale— 

Auction-purchaser is a necessary party—Appeal— 

Auction-purchaser not made party—Appeal, if bad 

for non-joinder—Amendment, tf can be allowed in 

appeal. 

After an auction sale has taken place, the person 
most interested in upholding the sale is the auction- 
purchaser and inan application for setting aside 
the sale under O. XXI, r. 92, Civil Procedure Code, 
the auction-purchaser isa necessary party. When 
in the appsal against an order dismissing the ob- 
jections of the judgment-debtor under O. XXI, r. 92, 
the auction-purchaser is not made a party, the 
appeal is defective for non-joinder and the amend- 
ment of pleadings or of the memorandum of appeal 
at a late stage, when valuable rights have already 
accrued to the auction-purchaser would result in 
very serious hardship to him and should not be 
allowed. Munammap Hampam v. MULAMMAD Ramzan 

Lah. 166 

—— — O. XXI, rr. 98, 103 —~-Conclusiveness of 

order under r. 98—Order is conclusive against 
defendant as well as against plaintiff. 

Order XXI, r. 103, Civil Procedure (ode, covers 
an order under O. XXI, r. 98, and so far as the 
conclusiveness enacted in the final part of r. 103 
is concerned, it can make no difference whether the 
question issought to be re-agitated bya person as 
plaintif or as defendant. Merrcar ROWTHER v. 
Sanu MIDEEN Row THER Mad.199 
——— O, XX], rr. 100,103. See Civil Procedure 
Code, 1908, s. 115 





413 

——--—O. XXI, r 103. Ses Civil Procedure Code, 
1908, O. XXI, r. 98 199 
———O, XXII, r.9. Ses Oudh Rent Act, 1886, 
s. 61 547 





—O.XXII, r. 12, Sze Civil Procedure Code, 

1908, s. 50 203 

—O. XXV, r 1—“Suit in which the plaintiff 
is a woman,” significance of. 

Order XXV, Civil Procedure Code, imposes an 
exceptional disability upon plaintiffs and, therefore, 
must be strictly construed; it isnot to be applied 
to circumstances which do not clearly come within 
its purview. A suit in which there is a male plaint- 
iff cannot properly be described as “ a suit in which 
the plaintiff is a woman.” In re VICTOR JUDAH v. 
NISSIM AARON JUDAH Cal.192 
O. KKV, r. 1 (3)—Suit by male minor and 

his mother — Application for security for costs, 

whether can be granted—Case, if can be dismissed 
against female only for default in giving security. 

Under r. 2(1) of O. XXV, if the security is not 
furnished within the time fixed, the Oourt shall 
make an order dismissing the suit, unless the 
plaintiff or plaintiffs are permitted to withdraw 
therefrom. The language on the face of it applies 
to the suit as a whole. 

In asuit bya minor male and his mother, the 
defendant applied for security being taken for the 
costs from the plaintifs under O. XXV, r.1 (3): 

Held, that as O. XXV, r. 1 (3) didnot apply, 
there being a male plaintiff with a female plaintiff, 
she application could not be granted ; | 

Held, also that if the suit were to be dismissed 
for default in furnishing security for costs, it could 
not be dismissed so far as against the female plaintiff 
only and allowing it to continue against the male 
plaintiff. In re VIOTOR JUDAH v. NISSIM AARON JUDAH 

Cal. 192 
——-—O, XXXII, r. 6, $. 145—Security bond under 
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0. XXXII, r 6—Mode of. enforcement—Bond in 

favour of Munsif—Assignability of. 

A bond given under O XXXII, r. 6, Civil Pro- 
cedure Code, being for the protection of the minor's 
interests against his guardian, is not a bond which 
is enforceable by execution in the manner provided 
by s. 145 of the Code: A suit is the proper way of 
enforcing it. 

A bond given to the Munsif is assignable by 
him especially when the full name of the Munsif is 
given in addition to his title. PULAYABRTI SATYAM V. 





KUOHIBHOTLA SATYANARAYANA Mad 692 (b) 

—O XXXII, r. 7, Sch. ||, paras. 1,15— 

Sch. II, para.l, if governs and is governed by 
0. XXXII, r. 7. 


Paragraph 1 of Sch. II and O. XXXII, r. 7 should 
be read together and each governs the other. There 
is, however, this distinction. Where the guardian 
of a minor has agreed to join inthe reference to 
arbitration, the requirements of para. l of Sch. II 
are complied with, but unless and untilthe leave of 
the Court has been obtained and expressly recorded 
in the proceedings, the requirements of Ô. 5 
r. 7, are not fulfilled. Mariam v. AMINA All. 99 FB 
—O, XXXIII, r.15—‘Right to sue’, meaning of 

~-Leave to sue as paupen in suit for specific 

performance of contract of sale refused—W hether 
bars application for leave tosue for refund of 
money paid, 

The words ‘right to sue’ in O. XXXIII, r.15, Civil 
Procedure Code, have substantially the same meaning 
as the words ‘cause of action.’ 

The cause of action in a suit for specific per- 
formance of a contract is not the same as in a suit 
for refund of the consideration. Consequently, where 
the Court refuses leave to sue in forma pauperis 
for specific performance of a contract to sel! immov- 
able property, a subsequent application for leave to 
sue for refund of the part of the consideration paid 
under the contract is not barred. SARDAR Ramo..ANDRA 
Rao v. MADHAORAO Nag. 122 
———— 0. XXXIV, r, 2—Portion of property with 

mortgagor and another portion with mortgagee— 

Bengal Land Redemption and Foreclosure 

Regulation (XVII of 1806), 2f applies Remedy. 

Where a portion of the property 15 in possession uf 
the mortgagors, while another portion of,the property 
is in possession of the mortgages, the terms of Bengal 
Land Redemption and Foreclosure Regulation cannot 
be applied and action for foreclosure cannot be 
taken under it. The only remedy is the general 
remedy given by O. XXXIV, r. 2, Civil Procedure 
Qode. AHMAD SAYYEED Kuan v, Narain SINGH 














Lah. 681 

— O. XXXIV, r, 4. Ses Court Fees Act, 1870, 
Sch. II, Art. 17 (b) 26 
— O. XXXvill, r. 10. See Civil Procedure 
Code, 1908, O. XXI, r. 52 455 
— O. XL, r. 1. See Execution 302 
—--—— 0O. XLI, r. 1—Scope of—Appeal, if can be 


presented by any person. 

The language of O. XLI, r. 1, Civil Procedure 
Code, isnot susceptible of the interpretation that 
an appeal can be presented to the Uourt by any 
person, and that it is not necessary that he should 
be duly authorized to present the appeal. Nawaz. 
OnARAGu Lah. 467 
—O. XLi, rr. 20, 33—Suit for declaration 
that plaintiffs and pro forma defendants were owners 
and entitled to profits as against A—kuit decreed 
~-Appeal by A now impleading pro forma defendants 
~-Appellate Courtimpleadung them after period of 
limitation for appeal —Legality of ~—Held, cose was 





GENERAL INDEX 


xxiil 
Civil Procedure Code—conid. 


fit one to extend time under s. 5, Limitation Act 

(IX of 1908). 

If a joint decree were passed in favour of a 
number of parties and an appeal were preferred: 
against only some of the join decree-holders leav- 
ing out the rest and the period of limitation were 
to expire, then it would be too late for the lower 
Appellate Court to implead such joint decree- 
holders as respondents in the appeal, in order to 
consider the appeal against them and passa decree 
against them. The cases where a deciee is to be 
passed in favour of persons who have not appealed 
or who are to be impleaded for some other purpose 
stand on a different footing, for there is an express 
power conferred on Appellate Courts by O. XLI, r. 33, 
to pass a decree in their favour. h 

The plain$ifis claimed a declaration that they and 
defendante Nos. 2 to 7 are the owners of certain 
groves in proprietary right, and, therefore, of the 
cattle market which was held on those plots, and 
that defenddnt No. 1 had no right to any part of 
the profits accruing from that market. The suit 
was contested by defendant No.1 only. The others 
who were co-owners were impleaded as pro forma 
defendants. The suit being decreed by the trial 
Court, defendant No, 1 filed an appeal against the 
plaintifis only. The Appellate Court impleaded de- 
tendants Nos. 2 to 7 finding them to be necessary 
paities but at that time the period for filing appeal 
had expired, The decree was reversed. On second 
appeal by plaintifis and defendants Nos, 2 to 7, it 
was contended that the lower Appollate Court was 
not justified in impleading defendants Nos. 2 to 7 
after period of limitation for the appeal had ex- 


ired: : 
P Held, (Per Sulaiman, C. J., agreeing with Niamat 
Ullah, J.: Smith, J., contra), that as the plaintiffs 
prayed for a relief only as being entitled to pro- 
tits, there could be no doubt that the ’ defendants 
must have been misled by the trame of the relief, 
and considered that the decree passed by the trial 
Court in terms of the relief was in favour of 
the plaintiffs only and really not in favour of defen- 
dants Nos. 2 to 7. In any case, defendants who have 
not been impleaded in an appeal can be mpleaded 
by filing an appeal against them, accompaniea by 
an application under s.5, Limitation Act, for exten- 
sion of time. In view of the ambiguous language - 
used in the relief and the aecree, there wes ample 
justification for the contesting defendant not to im- 
plead defendante Nos, 2 to 7 aud regard them ag 
not persuns in whose favour apy decree had been 
passed. This was accordingly a ht case under which 
time could have been extended under s. 5, Limita- 
tion Act. Consequently, in the special circu®astances 
of this particular case, there being in strictness no 
decree in favour of defendants Nos. 2 to 7, the 
Appellate Gourt had jurisdiction to implead them 
as respondents, so thut they may be bound by the 
final oder. It the decree were in favour of plajutitts 
as well as detendants Nos, 2 to 7, the contraly cun- 
clusion would be arrived at. ABRAR HUSAIN v, 
AHMAD Raza All. 405 
O. XLI, rr. 23, 25— Power of remand, rf 

limited to rr. 23 and 25. 

An Appellate Court’s powers of remand are not 
reumscribed within the limits of O. XLI, rr, 23 
and 25. Firm HIKALAL BAJPAI v. SRI Kam JANKI 

Oudh $22 
——— O, XLI, rr, 23, 25, $. 151— kemang— 
Evidence on record—Dejinie finding by trial Juage 
— Parties producing ali evidence they wanted 19, 
produce—Urder of remand though not illegal or 
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without jurisdiction is improper and unnecessary— 

Appellate Court should come to finding on evtdense 

on record, 

Though it cannot be laid down that an Appellate 
Court has no power to remand a case to the trial 
Court unless the case falls strictly within the pur- 
view of r. 25 of O. XLI of the Code of Civil Procedure, 
yet where, whatever evidence the parties chose to pro- 
duce was on ths record and the trial Judge had re- 
corded a definite finding on that evidence, it is 
wholly unnecessary for the Appellate Court to re- 
mand the case for further inquiry, especially when 
there is no reason to think that the objectors did 
not get an opportunity of producing all the evidence 
that they desired to produce in the ‘trial Court. It 
is the duty ofthe Judge of the Appellate Court to 
come to a finding on the evidence already on the 
record and though order of remand is neither illegal 

- nor without jurisdiction, it is not a proper order, Frew 
HIBALAL BAJPAI v, SRI Ram JANKI Oudh 922 
————0. XLI, 33. Ses Civil Procedure Code, 

1908, O. XLI, r. 20 7 405 

O. XLII, r. 1 (c). Sze Probate 526 
O. XLV, r. 15 (2)—Costs — Privy Council 

directing cost of appellant before High Court to be 
paid by respondent—Costs include printing charges, 
and other expenses—Costs of execution, whether 
also included. - 
Costs incurred by anappellant before the High 

Court, include the printing charges and other expenses 

incurred by him in the High Court, for presentation 
of the appeal tothe Privy Oouncil and also the 
costs of the execution. Kata RAM, PUNJAB NATIONAL 

BANK, Lrp. Pes iawar Orty Pesh, 879 

Sch. H. Ses Civil Procedure Oode, oe 











s. 141 
—_————-Sch. ||, paras. 1, 15. See Civil Procedure 

Code, 190%, O. KAKU, r. 7 99FB 
———Sch.}!1, para. 17. See Company 897 
———-Sch. Il, para, 21—Scope of—Court instead 

of passing separate order with respect to filing of 

award combining it and judgment into one— 

Neither party misled—Procedure, held even though 

irregular was curable under s. 99, Civil Procedure 

Code. 

Paragraph 21 of the Second Schedule to the Code 
of Oivil Procedure does not lay down any particu- 
Jar form of order. All it states is that the Court 
“shall order the award Lo be filed and shall proceed 
to pronounce judgment according to the award.” 
Section 2 9) defines judgment as “the statement 
given by the Judge of the grounds of a decree or 
order”, and order as “the formal expression of any 
decision of a Oivil Court which is not a decree.” 
This formal expression can be given in the courss 
of a judgment. All that is necessary is that the 
mandatory direction which constitutes the order 
must be present somewhere. 

Where the Judge combines the order for filing the 
award and judgment into one, instead of passing 
separate order with respect to the filing of the 
award and then a judgment in terms of the 
award followed by a decree, the procedure is 
not irregular and even if it is, if it does not mis- 
lead either of the parties, it is curable under s 99, 
Civil Procedure Code, GANGAPRASAD v: BANASPATI 

Nag. 260 
Companies Act (Vil of 1913),ss 6,10,12, 3— 

Scope of—Insertion of place-name in memorandum 

of association, whether unalterable condition — 

Alteration of place-name afterwards—V alidity. 

The company's memorandum must state the pro- 
yince in which the office of the proposed company 
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must be situate, but once that province has been dec- 
lared, there is no valid reason why the company 
should not fix its office anywhere it likes within 
that province, and change it from time to time, on 
giving notice, ` 

The insertion ofthe place-name in the memoran- 
dum of association ofthe company doesnot make it 
an unalterable condition ofthe company's constitu- 
tion and provided the alteration of the place-name 
has been made in the manner provided by the Act, 
such alteration is valid and binding on the com- 





pany. ARrYYA Insurance Co., Ltp, Inre Cal. 689 
8,104. Sue Stemp Act, 1899, s. 2, cl, (10) 

513 

——— 66, 270, 271—Foreign unregistered company 

—High Court has jurisdiction to windit up 


irrespective of the number of its members. 

The High Court has jurisdiction to wind up an 
unregistered foreign company irrespective of the 
number of its members under gs. 270 and 271, Com- 
panies Act. The words ‘shall include’ in s. 270 do not 
exclude a foreign company not registered under the 
Act, In re STRAUSS & Co , LTD. Bom. 85 
——~—§. 277. Sze Company 897 


Company—Application to rectify register, whether- 
can be brought before Company Judge in High 
Court. 

The jurisdiction conferred on the High Court in 
company matters is the jurisdiction to deal with 
matters provided for by the Act and it is very 
doubtful whether an application to rectify the re- 
gister for which no provision is made in the Act 
can properly be brought before the Judge who is 
dealing with company matters. ARYYA Insurance Co., 
LD., In re Cal, 689 


Arbitration— Application to file agreement 
in Moffusil Court—Maintainability— Aribtration 
Act (IX of 1899), s. 4 (b)—Applicadrlity. 

A person residing at M got certain ornaments 
insured with the defendant company against. burg- 
lary. There was a clause inthe policy that if any 
question or difference arose between the insured or 
any claimant ou the policy and the company as to 
the meaning and effect ofthe policy or asto any 
claim by or any right or liability of either party 
by virtue thereof, the same shall be referred to 
arbitration and that the company shall not be liable 
in respect of any claim under the policy unless and 
until the liability and the amount of the liability 
of the company ın respect thereof shall have been 
referred to arbitration and determined by anaward, 
and the obtaining of an award thereon was to bea 
condition piecedent to anyiight of action against 
the company uponthe policy. The policy bore the 
signature of the directors of the company and their 
local managers af O. The assured filed an applica- 
tion inthe Court at M to file the agreement under 
para. 17, Sch. 11, Civil Procedure Uode, but the 
company contended thatthe. Court at M had no 
juisdiction and that Sch, II did not apply: 

Held, (1) that the burglary which took place at M 
being oneof the facts which it was necessary to 
establish to obtain 1elief, a part of the cause of 
action arose at M; 

(2) that though the Arbitration Act was not 
made applicable to M,it did not mean that that 
Court should not lock at the Act; but it was bound 
to see whether the case was governed by that Act 
and, therefore, beyond its jurisdiction ; 

(3) that the offer having been accepted at C a 
suit could have been filed at C in respect of the 
subject-matter in dispute and under s, 2, Arbitration 
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Act, that Act applied and the Court at M had no 
jurisdiction to entertain the application. 

Unless the agreement of reference refers speci- 
fically to the Arbitration Act, governing the same, 
it will not be a submission within the meaning of 
s. 4(b), as amended by the U. P. local Act, The 
applicability -of the Act is confined to cases where 
the subject-matter in dispute is of sucha nature as 
to be subject of a dispute in a Presidency town. 
It does not apply to cases where the subject-matter 
is not of such a nature and the suit could be filed 
because the defendant happened to be there. GUARDIAN 
Assurance Co, LTD, v Suiva MANGAL Sines All. 857 
—Carrying on business, meaning of—Com- 

panies Act (VII of 1913), s. 277. 

Where an insurance company incorporated out- 
side British India has got itself registered under 
s. 277, Companies Act, and hasemployed a firm car- 
rying on business in India as agents, and authoris- 
ed them to accept proposals, issue cover notes and 
issue policies and pay claims, and is paying rent 
for office and pays license-tax tothe corporation 
and keeps a sign board and maintains separate ac- 
counts : 

Held, that the company carried on business at 
that place, GUARDIAN ASSURANCE Co, LTD. v. SHIVA 
MANGAL Sine: All. 897 
—-~———-Director - Breach of duty—Death of Director 

—Right to prosecute action, if survives—Onus of 

proof of exception to rule—Succession Act (XXXIX 

of 1925), s. 306. 

The general rule as laid down ins. 306, Succes- 
sion Act, is that aright to prosecute an action sur- 
vives, It is for the person claiming exemption from 
this rule to show that his case falls.within the 
exception. Pzornes Bank or Norruzrn INDIA, Lro, 
v. Har GOPAL Lak. 307 
————Director—Loan tainted with dishonesty— 

Liability of Director. 

Where aloan is tainted with dishonesty and the 
Directors are responsible for the loan, they are 
liable for the debt. PROPLES BANK or NORTaERN INDIA, 
Lop, v. Har Goran Lah. 307 
—Directors—Wilful breach of obligation as 

directors— Directors acting dishonestly in sanc- 

tioning loan—Liability of directors —Suit against 
directors — Limitation — Limitation Act (IX of 

1908), Sch. I, Arts, 90, 36. 

A suit bya Bank alleging that in .sanctioning a 
loan the Directors had acted dishonestly and that 
their conduct was such as to render them liable for 
the amount lost by the Bank due to wilful breach 
of their obligation as Directors, is governed by 
Art. 90, Limitation Act, and not by Art. 36. 
PEOPLES BANK oF NorTHERN INDIA, Lup. Vv. Har Goran 
Lah, 307 
company— 








Winding up — Unregistered 

Jurisdiction of Court. 

A Court has jurisdiction to wind up as anun- 
registered company, a foreign company whatever the 
number of its members, if it has an office and assets 
within its jurisdiction, and the mere fact that the 
order for winding up the company has been made 
by a competent Court of the place of the company's 
incorporation cannot make-any difference to the 
jurisdiction of the Court. Fnre Srkauss & Co., LTD. 

Bom. 85 
Compromise — Construction — Court, if can 
look outside deed for evidence asto real meaning. 

Held, that the Court was right in looking outside 
the deed of compromise for evidence as to its real 
meaning. PARMESHWAR SINGA v, Bars Nata 

: Oudh 295 
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Contempt—Mere statement in letter that view 
taken by Court had emboldened opposite party to 
commit wrong—Held, on facts, did not constitute 
contempt.. 

The owners of two adjoining estates, A and B 
between which a river ran, on both sides of which 
embankments had been constructed by the respective 
owners, had given an undertaķing to the Govern- 
ment that they would not add to or alter the em- 
bankments without permission of Government, On 
a breach having occurred on the embankment of 
estate B, a new embankment was constructed in a 
semi-circular fashion tbus increasing the length. 
Thereupon the owner ofthe estate A complained to 
the Magistrate about the breach of ths undertaking. 
While this was pending themanager of B estate 
wrote a letter to the Collector, On receiving a 
copy of this, the manager of estate A wrote to the 
Collector referring tothe breach of the undertaking 
and statingthat the Collector's view of tne case 
had emboldened the people of estate B : 

Held, there was nothing in the nature of a criticism 
of a judicial decision and nothing in the statement 
which would tend to bring the Court into contempt 
cr diminish’ it» authority and hence it did not con- 
stitute contempt of Oourt. EMPEROR v. GIBINDRA 
Monax MISaRA Pat. 646 
Cont: act—Construction— Whether intention to have 

formal document drawn up, postpones formation of 

contract, depends on circumstances. 

Whether the intention to havea formal document 
drawn up postpones the formation of the contract 
itself till such instrument is executed, is a matter 
to be determined with reference to all the circum- 
stances ofthe case. K. OdENGALROYA Reppi y. Upar 
Kayour : Mad. 980 

Contract making one liable to pay certain 
claim — Person not party to contract paying to 
paramount claimant — Such person, whether can 
claim reimbursement. ‘ 

Obiter.—Persons who are not parties toa contract 
cannot even after they have made a payment to the 
paramount claimant claim reimbursement from one 
who by-contract with another had bound himself to 
make that payment. K. OHENGALROYA REDDI v. UDAI 
Kavour Mad. 980 

Guarantee— Company employing a person— 

Certain persons entering into continuing guarantee 

for due performance of duties by him—Defalcations 

committed—Compuny mainly responsible for this 

—Suit by Company against guarantors—Burden of 

proof—Held, burden not discharged. 

A company instituted a suit on the basis of a 
continuing guarantee entered into by certain persons 
for the due performance of his duties by one G person 
while in the company’s service : 

Held, that the burden was upon the company to 
prove that G had been guilty of such lack of dili- 
gence and faithfulness as caused a losstethe com- 
pany and thereby constituted a breach of the agreement 
of guarantee. The company 1endered these defal- 
eations possible by placing unqualified and under- 
paid servants in responsible positions. The defal- 
cations were the direcs result of the company’s 
own bad system. The company could not be allow- 
ed to cast the blame on a servant who was plainly 
unfitted, or to exact from him a standard of dili- 
gence and faithfulness to duty which could be ex- 
pected only from a much more highly paid servant. 
BALT ,AZAR & Son, LTD. v. O. W., James Rang. 292 

Original consideratton—Document embodying 
only some terms—~Suit on original consideratron— 

Document should be produced. 

The fact that a document does notcontain all the 
terms ofa contract isnot of itself sufticient to en- 
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able a party to sue on the original consideration 
without producing the document. Maune Ko v. 
Maune Lu Doxe Rang. 479 (b) 
= Place of payment—Agreement to pay in New 
“Zealand or in England—Creditor exercising option 
to “be paid in England — Currency in which 
ayment must be made — ‘Pound’, meaning of— 
ebtor and creditor. 

The ‘true meaning of the word “ pound" must be 
determined on the basis of a rule depending on a 
well-known principle of the Conflict of Laws, namely, 
that the mode of performance of a contract is to be 
‘governed by the law of the place of performance. 
That ptinciple, no doubt, is limited to matters 
which can be fairly described as being the mode or 
method of petformance, and is notto be extended 
80 “as to change the substantive or essential condi- 
‘tions of the.contiact ; but when it applies, it has 
the effect of introducing into the contract the law 
“of currency or legal tender governing in the place 
‘of payment as ‘a mode or method incidental to 
performance, Thus where there ig a ‘common unit 
of account, to which the same denomination applies, 
the debt expressed in the common unit of account 
must, in the absence of contrary evidence of actual 
intention, be discharged by payment in the cur- 
rency of the place of payment. 

In February 1920, the Corporation of Auckland, 
New Zealand, issued a series of debenture bonds 
secured on the révenues of that city, the capital and 
interest sò secured being payable at the holder's 
“option either in Auckland or in London, the bonds 
maturing on July I, 1940. They were issued under 
the Local Bodies Loans Act, and contained the 
following provisions: “On presentation of this 
‘coupon at the Bank of New Zealand, London, Eng- 
lend, ‘or Auckland, New Zealand, at the option of 
the holder for the time being onor after the first 
‘day of January, 1936, the bearer will be entitled to 

` receive £2 12s. 6d,” The debenture-holders exer- 
cised their`option to be paid in London : . 

‘Held, that the ‘pound’ contemplated by the Act 
méant the coiimon unit of account current in Great 
Britain and in various parts of the British Empire 
and the currency that it connoted in thecase of 
“any particular loan would be determined by the 
place stipulated as the place of payment. Uonse- 
quently, the coupons were payable in English cur- 
iency without any allowance for exchange, and so 
also, the debentures, if “the holder exercised hig 
option to be paid in England. Mayor, COUNOILLORS 
& CITİZENS OF `T, E ITY oF AUCKLAND v, ALLIANCE 
- ASSURANCE COMPANY, LIMITED PC3 
Contract Act (IX of 1872), s.16 (1)— Undue 

-influence-—Ingredients of. 
Under s 16 (1) of the Contract Act, three things 
“must bê proved before a contract can be said to 
be induced by undue influence, namely (1) that the 
relations subsisting between the palties are such 
that one of the paities is in a position to domi- 
nate the will of the other; (2) that he uses that 
“pesitiun and (3) that an unfair advantage over the 
‘other has’ been obtained by the use of that position, 
GANGA PRASAD v. JANG Bas apur KHAN ` Oudh 424 
- "8. T9-A—liwidence Act (I of 1872), s. lll— 
-Undue influence—Pro-note executed in favour of 
“person n active confidence — Onus of proof— 
‘Failure to discharge onus — Effect — One of the 
executants not pleading undue influenceand her 








‘consent not -obtained “by undue influence— 

Liability of. i 

The onus of proving undue influence ordinarily 
rests onthe party who sets upthe plea. But where 
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& person asthe agent and relative of the parties 
executing a promissory note in his favour stands to 
them in a position of active confidence, the burden 
of proving good faith of the transaction ison the 
party who isin a position of active confidence. 
When he fails to discharge the onus, the claim on 
the promissory note will also fail. But the contract 
will be only voidable and where the consent 
of one of the executants has not been obtained 
by undue influence and such party has not raised 
the plea but admitted her liability, the contract is 
binding on her. PALANIVBLU MUDALIAR v. NEBLAVAT.:1 
AMMAL PC5 


not affect voidable 





s. 23 —S. 23 does 
contracts, 

In cases which fall under s 23 of the Contract Act, 
theagreement is void ab initis. A voidable trans- 
for does not fall within s.23. PARASJARAM v. SADASHEO 
NAMDEO S. IMPI Nag. 703 
——— sS. 23—Stifling prosecution—Promissory note 

—Part of consideration being agreement to 

withdraw pending prosecution—Promissory note, if 

unenforceable. 

Where there is an existing debt or an obligation, 
a creditor is not precluded from taking -any securi- 
ty therefor by threat of a criminal prosecution and 
the security is not vitiated by the fact that he 
was induced to abstain from prosecuting the debtor. 
But if it is a part of the bargain that the creditor 
should not prosecute the debtor, the security taken 
for the debt will be invalid. In order to amount to 
a defence on the ground of illegality, there must 
be an agreement not to prosecute—an agreement 
to stifle a prosecution—and reparation for an 
obligation is a duty which the offender owes 
quite independently of his fear of prosecution or 
otherwise. The abstention from or the dropping of 
the criminal prosecution should not be made a matter 
of bargain, 

Consequently, where a promissory note is executed 
pending a criminal prosecution and it is proved 
that part of the consideration for the promissory 
note is the agreement to withdraw the prosecution, 
the promissory note is unenforceable. PAKALAPATI 
VEERAYYA v. DEVULAPALLI SOB..ANADRI Mad. 148 
—— 88.24 and 57. Sre Electricity Act, 1910, 

s. 9 (2) _ 707 
———5. 25 (3)—Pro-note in favour of plaintiff in 

lieu of bond in favour of his minor son—Bono 

time-barred at time of execution of pro-note— Pro- 
note held to be without consideration. 

The pro-note in suit was admitted to have been 
executed by the defendant in favour of the plaintifi 
whose case as regards the consideration was that 
it was executed in lieu of a bond which was admit- 
tedly barred on the date of execution of the pro- 
note. It also appeared that the bond was executed 
by the defendant in favour of the minor son of the 
plaintiff under the guardianship of plaintifi’s father: 

Held, that the question wag to be decided witb 
refe.ence to the provisions of s. 25 (3), Contract Act 
and the debt due under the bond was not one oj 
which the plaintiff might have enforced -payment 
but for the law of limitation for suits. Further, in 
spite of the plaintiff being the father of the mino» 
it could not be said that he had any right to enforce 
payment of the bond. Consequently the pro-note it 
sult was without consideration. MOHAMMAD MUMTA: 
ALI t. RAJA RAM SHUKUL Oudh 91: 
———— 8.62—Orul promise to pay followed by 

execution of -promissory note — Oral agreements 

whether merges in promissory note. f , 

There is nothing in law making it imperativ 


Vol. 167] 


gontract Act- contd n 
hat a transaction of debt should be reduced to 
writing. Oral promise to re-pay is enough to 
pose an obligation on the debtor. The contract 
$ debt is complete whether the oral promise to 
way is immediately followed by the execution of a, 
wYomissory note or not. It may, in such circum- 
stances, serve either as a security ora conditional 
wayment of the debt. It cannot reasonably be con- 
‘tended that the oral agreement to pay is extingu- 
‘ished or merges in the promissory note. Thus 
if the obligation to pay is proved to exist in- 
dependently of the promissory note, the question 
whether it arose antecedent to or contempo- 
taneous with the execution of the promissory note 
yecomes immaterial. ANANDA v. PUNDALIK Nag. 673 
-- 8.65 — Sole — Dismissal of suit under 

0. XXI, r. 63, Civil Procedure Code — Suit for 

recovery of amount paid—S. 65, if applies —Suit, 

if barred by O II,r 2. 

A sold a house to B who sold it to C. The house 
«vas attached in execution by A's creditors and C's 
objections were dismissed. C’s suit under O. XXI, 
w. 63, Civil Procedure Code, was also dismissed. C 
when sued to reccver from B the amount paid. to 





him as price of the house and costs incurred by ©. 


in the previous suit: 

Held, that the case fell within s. 65, Contract 
Act, and B was bound to restore the price received 
but not coets ; 

Held, also, that O. II, r. 2, did not bar the suit. 
PPARASHARAM v. SADASHEO NampEo Sarmpr Nag. 703 
——-s.69, Sre Contract Act, 1872, s. 70 980 
S. 69—Stranger to contract, when can sue— 

Darpatni kabuliyat—Stipulation for payment into 

zemindari shiresta on behalf of patnidar—Trust, 

if created —Sapatnidar making payment and 
averting sale of patni, whether can claim 
reimbursement from patnidar or darpatnidar. 

A stranger toa contract cannot take the benefit 
of the contract between two other persons reserving 
a benefit to a stranger unless from the terms of the 
contract it is clear that a trustfor the stranger was 
intended. Where, therefore, under a darpatni kabu- 
liyat the darpatnidar contracted with the patnidar 
that he would pay the darpatni rent into the 
shiresta of zemindar in the name of the patnidar, 
and in default, he would remain bound to pay what 
sum might fall due to the zemindar on account of 
interest on defaulted kists in terms of kabuliyat be- 
tween patnidar and zemindar : 

Held, that there was no trust created in- 
favour of the zemindar so as to entitle him to en- 
force payment nor was darpatnidar bound by law 
to pay within the meaning of s. 69, Contract Act, 
if proceedings for sale of patni under the Regulation 
for arrears of rent were taken and sapatnidar paid 
the arrears and averted the sale of patni so as to 
give him cause of action for reimbursement under 
3. 69 against darpatnidar. ADaaR CHANDRA MONDAL 
J. DoLGoBINDA Das Cal. 604 @) 

$. 70. See Co-owners 42 
~=-——S. 70—Atternative claim for remuneration 
for services rendered—Expectation of receiving 
remuneration—Services beneficial to defendants— 

Claim to reasonable compensation held established. 

Where the claim on a promissory note fails on 
he ground of undue influence, it does not involve the 
lismissal of the alternative claim set up by the 
plaintiff, as for instance, to recover remuneration of 
services rendered by him. Where it appears that 
16 undertook various duties tor the defendants and 
performed them with assiduity and care and they 
sroved beneficial to the defendants and he did this 
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under the impression that he would receive re~ 
muneration -for the services, hie claim to a reason- 
able compensation must be held to be established. 
A. V. PALANIVELU MUDALIAR Ø NERLAVATHI Auai bE 
4 8. 70 — Work executed by unauthorised 

person or in unauthorised form — Party taking 

benefit must pay compensation. A 

Where work is done by a person under a contract 
which has not been validly executed but the person 
on whose behalf this contract has been executed 
either in wrong form or by an unauthorised person 
has taken the benefit of the work done by the 
other party, such person is bound to pay compensation 
to the other party under s. 70 of the Contract Act. 
Messrs, P. D. KHANNA & Oo. v. SEORETARY OF STATE FOR 
INDIA IN Counc i Lah. 510 

ss. 70, 69—Person depositing money to save 
property from sale for arrears of Government 
dues—Benefit of s. 70, when available—Right to 
reimbursement—Person, if can be given first charge 
over property. 

Plaintiff paid ‘money into Government to save 
some villages from being sold for arrears of revenue. 
Villages thus saved included asmall share of the 
plaintif also. In a suit for reimbursement against 
the owners of other villages, the defence put in the 
plea that the plaintiff couldnot avail himself of the 
benefit of s. 70, Contract Act, because he paid the 
money for his own benefit : 

Held, that thefact that by reason of the deposit, 
plaintiff's village also was saved did not of itself 
preclude the conclusion that the deposit was also 
made for the owners of the other villages. Section 69 
or s. 70 applied as between co-owners. The defend- 
ant by accepting the benefit of the plaintifi's act, 
was liable to reimburse the plaintiff, who could 
claim the benefit of s. 70; 

Held, also, that the reimbursement could -be 
claimed even in respect of money paid to set aside 
sale of property for arrears of cess under s. 37-A, 
Madras Revenue Recovery Act: 

Held, further that in the circumstances of the 
ease the plaintif was entitled toa first charge on 
the zemindari but only on the basis of the pro rata 
liability of the properties in the handsof different 
owners. K, OBENGALROYA REDDI v. UDAI Kavour $ 

Mad. 980 

s. 73—Agreement to pay interest contained 

in inadmissible pro-note—Oral evidence as to rate 
of interest—Admissibility—Awarding of interest as 

damages, under s. 73. 

Where the rate of interest at Rs.2 per cent. per 
mensem is mentioned in an inadmissible promissory 
note, it is a term of the contract reduced to writ- 
ing, and, therefore,” 8. 91, Evidence Act, must pre- 
clude the plaintiff from adducing any proof of that 
agreement otherwise than by the promissory note 
itself. The interest can at best be allowed under 
s. 73 ofthe Contract Act by way of damages. ANANDA 
v. PUNDALIK h Nag. 673 
s. 213 — Principal and agent—Suit for 

accounts—Agent's rights against principal. 

Under s. 213, Contract Act, a principal has a 
statutory Tight against his agent for an account, 
but the converse does not apply, that is to 
say, the agent has no statutory right of an 
account from his principal. Nevertheless, where 
it is equitable ‘from the particular ` circum- 
stances and the relations of the parties that one 
should account to the other, a suit for an account 
will lie. If an agent can satisfy that all the ac- 
counts were in the possession of the principal and 
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that he has not and should not have in his posses- 
sion accounts which would enable him to determine 
his claim for commission against the principal, 
he will have the right to sue for an account. 
But if it isfound that the agent has no accounts 
because of his own failure to keep them due to his 
own fault, he should not be granted the relief he 
claims, much less if it is found that he has accounts 
which he withholds. Guuaprat Dayaram v. INDIA 
EQUITABLE Insurance Oo., Lrp. Sind 929 
—$, 239 — Partnership with minor—Minor 

not to contribute capital, labour or skill—His 

guardian appointed manager and getting wages— 

Partnership, whether one under s. 239—Guardian 

insolvent, when contract entered into—Contract, 

whether void—Validity of the partnership under 

Hindu Law—Guardian, whether can be sued as 

agent of firm for rendition of accounts and return 

of documents— Hindu Law—Minor—Parinership. 

In a partnership, before the Partnership Act of 
1932, out of the two partners, one wusa minor who 
was not to contribute any capital, *labour or skill. 
His father, as guardian, was appointed manager 
and was paid separately for his labours. The 
manager was an insolvent at the time when the 
agreement wasentered into and as he could not 
carry out any business in his own name, the son 
was only ostensibly shown as a partner. The 
plaintiff brought a suit for dissolution and rendition 
of accounts : 

Held, (1) that the alleged agreement of partner- 
ship didnot satisfy the definition of ‘partnership’ 
as given ins. 239, Contract Act, and consequently, 
there was no valid ‘partnership’ according to 





law; 

(2) that the agreement was obviously intended to 
defeat the provisions of the insolvency law und would 
appear. to be void on this ground also; 

(3) that unless it was shown that the contract 
was for the benefit of the minor, the contract could 
not be upheld under Hindu Law; 

(4) the manager was the agent of a firm and as 
the fım had no legal existence, the plaintiff alone 
would not be entitled to claim rendition of accounts 
and the relief as to return ofthe documents, being 
a relief incidental to rendition of accounts, could 
also not be granted. NARINJAN SINGH PROPRIETOR, 
- Firm KHALSA OLEARING & FORWARDING AGENoY 

BRINAGAR v. DAMODAR SINGH Lah. 311 
contribution —Co-defendants — Decree for costs 

against contesting defendant and defendant admit- 

ting olaim—Costspaid by contesting defendant— 

Surt for contribution by him—Other defendant, if 

can plead that plaintiff was not in equity entitled 

to proportionate share of costs. 

Wherg ina suit against two defendants one con- 
tests the suit and the other admits the claim and 
a decree for costs is passed against tnem, and the 
defendant who contested brings a suit for contribu- 
tion against the other for costs paid by him 
alone, it is open to the other to plead that in 
equity he was not entitled to a decree for a 
proportionate share of the costs although he had 
paid the whole costs, BHAWANI Prasan v. Ram Prasap 
Co-operative Socleties Act | of 1912) Rule 

under, r. 14 (5). Sze Limitation Act, 1908, Sch. T 

Art. 181 223 
Co-owners—Contribution—Repair of well by one 

co-owner for benefit of himself and other co-owners 

—Repatrer not doing it gratuitously—Right tocon- 

tribution—Contract Act (IX of 1872), s. 70. 


Where’ a co-owner does repair works of a well, 
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not only for himself but for the benefit of the other 
co-owners also, he is entitled to recover expenses 
from the other co-owners and so long as it is shown 
that the plaintiff did mot intend to do the work 
gratuitously and that other persons enjoyed the 
benefit of the work, he is entitled to recover under 
s. 70 of the Contract Act. BIBI BARATAN v. CaaNnpRA- 
MANI KUER Pat. 42 
- Partners, if co-owners. 

The view that partners cannot be regarded as 
joint owners of the partnership property is not 
correct. SECRETARY TO THE BOARD oF REVENUE v. 
R. M. P. IN. R. M. ALAGAPPA Ouerrian Mad, 439 
Co-sharers. Ser Adverse possession 371 
Costs. Sze Civil Procedure Code, 1908 O. XLV, 

879 


r. 15 (2) 

————Criminal cases— Expenses of witnesses— 
Suit by witness alleging he has not been sufficiently 
paid—Whether maintatnable in Civil Court. 

It is entirely within the discietion of the Court 
which summons a witness to order how much ex- 
penses should be allowed to him and which party 
should pay it. In criminal cases the Court may 
within certain limits order the Government to pay 
the expenses of the complainant and witnesses. If 
a Court has ordered a certain sum to be paid to a 
witness and ifhe is aggrieved by that order and 
thinks that he has not been sufficiently paid, it is 
open to him to approach a higher tribunal for the 
redress; buthe cannot appeal to the Civil Court 
against the order nor can he sue the party or the 
Government for recovery of any additional amount, 
much less can he claim it from the presiding officer 
of the Court. Such a suit is not maintainable in 
the Civil Court because, this is in effect a suit for 
either compelling the Magistrate to pass an order 
of payment of cost against the Government under 
8. 544 of the Criminal Procedure Code or on the 
party to pay more than what he had ordered him 
to pay or is an appealto the Civil Court against 
the order of the Megistrate. In either case it is not 
maintainable. PURNA Cuanpra Mirra v. SEORETARY OF 
STATE FOR INDIA IN COUNCIL Pat. 938 
— Property purchased subject to mortgage— 

Suit by mortgagee—Purchaser putting off mortgagee 

and making profit from delay — Costs of sutt— 

Half should be borne by purchaser, 

A certair property was purchased subject to a 
mortgage. Subsequently a suit was brought on the 
mortgage by the mortgagee. The purchaser, who 
was in possession, tried to put off the mortgagee and 
thus wanted to make as much money from delay as 
possible : 

Held, that the purchaser should bear half the 
taxed costs of the suit. Sanpuran SINGH v. Devi 
DayaL Lah, 651 
Court-fees—Court-fees to be paid in appeal — Claim 

for future interest—Court-fees payable. 

The principle is. well settled that court-fees are 
leviable on sums which can be ascertained witb 
certainty, but not on those which cannot. Conse 
quently, as a general rule, court-fees on a plains 
are payable on interest claimed up to date of suit 
but not beyond. If, however, the suit is dismiss: 
ed, and the plaintiff still wants future interest ir 
appeal, he must pay court-fees on the amount he 
claims up tothe date on which he files the appeal 
-but not beyond. SaEIKa RAHMAN v. BALO AND 

Nag. 573. 

Dispute inappeal as regards price fixed fo 
redemption —Art. 1, Sch. I, applicability. 

In the case ofa mortgage, where the right t 
redeem or foreclose is challenged, amount of court 
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fee payable in appeal is provided for in s. 7 (iz), 
for ‘suit’ there includes ‘appeal’, and so court-fees 
have to be paid in accordance with its provisions. 
But when none of these is challenged, then the 
matter is not ‘otherwise provided for’ in the Act, 
and so the fees must be paid ad valorem on the 
value of the subject-matter in appeal. S:EIKH 
RAHMAN v. BALCAAND 4 Nag. 577 
Possessory suit—Defendant claiming charge 

—Appeal by defendant—Court-fee payable. 

Where ona suit for possession defendant admits 
plaintiff's title but claims a charge of Rs. 700 over 
the property and the defendant's claim is not upheld, 
appeal by defendant is chargeable with ad valorem 
court-fee on Rs. 700. GsunamM MOHAMMAD v. BARKAT 
ALI Lah. 756 

Suit for declaration and injunction— 

Valuation jor purposes of jurisdiction and of 

court-fee are same—Court-fee payable for suit— 

-Amendment of plaint at stage of second appeal, if 

can be allowed. : 

In a suit for declaration of title and injunction, 
court-fee should be paid on the suitas valued for 
purposes of jurisdiction on the gruund that the 
value of the suit for purposes of court-fee and for 
purposes of jurisdiction should be the same. The 
plaint can be allowed to be amended even at the 
stage of second appeal. Diwan Osann v. Sant RAM 

Lah 588 
Court Fees Act (VII of 1870), s. 7w) (b)— 

Applicability— Suit for recovery of fraction of 

a distinct unit separately assessed to revenue— 

Whether governed by cl. (b). 

A case would be governed by s. 7 (v), sub-s. (b), 
Court Fees Act, if theland forms an entire estate 
ora definite share ofan estate paying annual re- 
venue to Government ox forms part of such estate 
and is recorded as aforesaid, but would be governed 
by sub-s, (d) if itforms part of an estate paying 
revenue tec Government but is not a definite share of 
such estate and is not separately assessed as afore- 
mentioned. The distinction, is peifectly obvious, 
Where there is an estate paying annual revenue 
to Government and a fractional share of that 
estate is transferred, then it is easy to ascertain 
the proportionate amount of the Government 
revenue onthe property transferred. On the other 
hand, if the property transferred is not a fractional 
share of an estate paying revenue to Government, 
but is only a specified part of such estate and such 
specified part is not separately assessed to revenue, 
it is not possible to ascertain the proportionate 
liability of that specified plot so far as the payment 
of Government revenue is concerned. In the former 
case, where the revenue can be ascertained, the 
case would be governed by sub s. (b) while in the 
latter case by sub-s. id). f 

In a suit for the recovery of a three-fourths out of 
two-thirds share in khewat No. 1-2 by pre-emption, 
where the khewat produced shows that khewat 
No. 1-2 is a distinct unit, a separate estate and 
assessed separately to revenue, 4 fraction of this 
distinct unit being in dispute, it iseasy to ascer- 
tain the proportionate amount of revenue assessable 
on this property and hence the case is governed by 
s.7 (v) (b), Court Fees Act. RANDHIR Sines v. 
Ranpuir SING All. 909 
——~s.7 (ix), Sch. |, Art.1, as amended by 

C. P. Court Fees Amendment Act, 1935— 

‘Suit’, whether includes ‘appeal.’ 

The expression ‘suits’ used incl. (tx) of s. 7, Court 
Fees Act, means ‘appeals’ as well, Suerxu RAHMAN 
U. BALOHAND : i Nag. 577 
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- -=-~ §,12 (Ii)—Lower Court by mistake recovering 
insufficient court-fees from defendant, on his written 
statement—In appeal, additional court-feés, if can 
be recovered. 

Where th: written statemént claiming a set off 
though not stamped is accefted by the trial Judge 
through mistake or inadvertence and the trial Judge 
although subsequently directs defendant to pay court- 
fees when he passed a decree in his favour and the 
defendant does not pay the full court-fees, the High 
Court can, in second appeal, under s. 12 (ii), Court 
Fees Act and s. 149, Civil Procedure Oode, direct 
the payment of the additional court-fees, JITENDRA 
Nata Roy v. JNANADA Kanta Das GUPTA Cal. 265 
ss. 12 (Il), 28 — Document not properly 

stamped, whether nullity. 

A document not properly stamped is not a nullity. 
JITENDRA Nata Rayy JNANADA KANTA Das Gupta 
S - Cal. 265 
-— — 8. 17, Sch H, Art. 17 ON)—Declaratory 

suit—Relief consisting of two parts- Second part 

necessary corseguence of granting first part— 

Court-fee payabte—Two parts such that one does 

not follow from the other—First part going further 

than what is necessary for granting relief on 
second part—Court-fee payable. 

Where the relief sought consists of two parts 
which are such that the first isthe foundation for 
the second and the second part is a necessary con- 
sequence of the granting of the first part, then the 
two can be taken together as really constituting 
one relief which is quite enough for the purpose of 
decreeing the plaintiff's claim. On the other hand, 
if the two parts are such that the second does not 
necessarily follow from the first or that the first 
goes further than what is necessary for the granting 
of the second part of the relief, then one sum of 
Rs. 10 would not be sufficient Where, therefore, 
the plaintifi claims a declaration that property is 
wakf-alal-aulad and, therefore, not attachable and 
salable in satisfaction of a debt due by one of the 
defendants to the others, one sum of Rs. 10 as 
court-fee is enough. Where, however, the plaintiff 
claims a declaration that the property in the suit 
is owned and possessed by the plaintiff and is not 
fit for attachment and sale in satisfuction of a decree 
in favour of the defendants against two pro forma 
defendants, two reliefs are claimed by the plaintiff 
so far as the ownership of the property and the non- 
liability ofthe propeity to attachment and sale are . 
concerned, the dispute is between the plaintiffs on 
the one hand and the attaching creditor on the 
other. The question whether the plaintiffs are ac- 
tually in possession of the property raises a dis- 
pute between them on the one hand and possibly 
the judgment-debtor on the other, and in asking for 
a declaration as to possession the plaintiffs are ask 
ing for more than is actually necessary for the grant- 
ing of the second part of the relief two distinct 
ryehefs having been claimed by the plaintiffe and 
two sums of Rs. 10 should be paid, ABDUL SAKUR 
v. BaDRUDDIN All. 59 
Scn. i, Art. 1, as amended by ©. P. Court 
Fees Amendment Act, 1935. SER Court Feeg 
Act, 1870, s. 7 iz) as amended by U. P. Court Fees 
Amendment Act, 1935 577 

——— Art. 7--Trial Court refusing costs 
directed to be paid by Privy Council—Order, 
whether decree—Copy of order filed requires stamp 
of Re. 1, under Art. 7— Deficiency, if can be 
allowed to be made good by Appellate Cours, 

Section 47, Civil Procedure Code, applies to the 
execution of decrees of their Lordships of the 
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Privy Oouncil and consequently the order by 
the trial Court, refusing to allow costs directed to 
be paid by the Privy Council has the force of a 
deeree and its copy filed with the appeal from the 
order must beara stamp of Re.1 under Art. 7, 
Court Fees Act. J 
But where the copy has been understamped on 
account of the impression which the Counsel had 
that orders passed in execution of the decree of His 
Majesty in Council have not the force of a decree 
and itis a bona fide mistake under s. 149, Civil 
Procedure Code, the Appellate Court can allow the 
appellant to make up the deficiency and under s. 5, 
Limitation Act, condone the period from the day 
on which the appeal was presented with an insuffi- 
ciently stamped copy up to date. Kara Ram v. 
GNJAB NATIONAL Bank, Lip , Pasaawar CITY 
Pesh, 879 
Sch. Ul, Art. 17 (6)—Suit on mortgage— 

Decree granting sum to be paid on instalments— 

Mortgagor asking for decree under Civil Procedure 

Code (Act V of 1908), O. XXXIV,r. 4— Decree 

passed under r. 2—Appeal demanding decree without 

instalments and under O. XXXIV,r. 4—Court- 
fee payable—Order under O. XXXIV, r. 2, whether 
good—Proper order. 

In a suit on mortgage the mortgagee claimed a 
decree for Rs, 32,000 against the mortgaged pro- 
perty and person of the mortgagor. The plaintiff 
was granted a decree for Rs, 32,000 payable in eight 
annual instalments and entitling the mortgagee to 

ossession under O. , r. 2, Civil Procedure 

ode, in case the mortgagor failed to pay three 
instalments regularly. The plaintiff appealed claim- 
ing Rs, 32,000 without instalments and-a decree 
under O. XXXIV, r. 4; 

Held, that the court-fee payable in appeal was 
on the difference between the amount of Rs, 32,000 
claimed and the present value of the sum decreed 
which worked out to Rs. 25,498, i.e., on Rs, 6,502, 

Held, also, that in respect of the second relief 
asking for a decree under O. XXXIV, Civil Procedure 
Oode, Art. 17 (6), Sch. II, Court Fees Act, applied 
and that the appellant should pay Rs, 10 court-fee 
and as the failure to pay the court-fee was due to 
misunderstanding on the part of his Counsel, under 
s. 149, Civil Procedure Code, he should be directed to 
make up the court-fee; ii 

. Held; further, that the plaintiff was entitled to a 
decree against the property as contemplated by 
“0. , T. 4, Civil Procedure Code. The stage 
‘at which the mortgagor should ask the Court for 
- fixing instalments would be reached when an appli- 
-cation is given by the decree-holder to the Oourt 
to proceed against their persons under O. XXXIV, 
r. 6, Civil Procedure (ode. MAKHAN SINGA v. LAKHAMI 
Das ° Pesh. 26 
Criminal Procedure Code (Act V of 1898), 

s. 4 (1}—“Collection of evidence conducted by Police 

Officer,” interpretation of. 

The expression ‘collection of evidence conducted 
by a Police Officer’ in s. 4 (1), Oriminal Procedure 
Code, is a short way of saying collection of material 
to be used as evidence conducted by a Police 
Officer. The expression “giving or taking evi- 
dence “ is nowhere used in reference to Police 
Officers, A. F. G. Paice v. EMPEROR Lah. 555 
—_——8, 4 (J)—""European British subject”; meaning 





of, : 

The words ‘European British subject’ in s,4 (jy 
of the Oode of Oriminal Procedure means an European 
British subject who had claimed to be dealt with 
as such. In re H. B. Basinaton Mad.160 
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-88. 9 (3), 268—Additional Sessions Judge 
appointed by Resident — Whether can emercise 
discretion under s. 268. - 

Held, that the Additional Sessions Judge appoint- 
ed by the Resident unders 9 (3), Criminal Proce- 
dure Code, was entitled to exercise his discretion 
under s 268, Criminal Procedure Oode, and try 
cases without jury or aid of assessors. FAKIRA v. 
EMPEROR j P C790 

s. 94. Sze Criminal Procedure Code, 1898, 

a, 239 (a) 860 
8. 94—Production of documents— Discretion 

of Court. 

Section 94, Oriminal Procedure Code, applies to all 
cases including summons cases and gives the Magis- 
trate discretion about the production of documents, 
When the discretion has been used judicially, the 
High Court will not interfere. OunoTey MIYAN v. EM- 
PEROR i Nag. 860 
-8 106— Surety boni—Object of—Principal 

committing breach of peace—Liability of surety— 

Surety, if liable to pay even if payment is made by 

principal, 

Where a surety bond is executed in accordunce 
with the provisions of s. 106, Criminal Procedure 
Code, the surety is liable to pay the amount specifi- 
ed in the bond on breach of peace by the principal 
even if payment has been made by the principal of 
the amount due on his own bond. An order re- 
quiring the surety to pay the amount in addition 
to any amount which might be recovered from the 
principal is in accordance with law. The power to 
require sureties has been given with some object 
other than that of ensuring the recovery of the 
amount of the bond ; in other words, an additional 
security for the principal's keeping the peace, not a 
surety for his paying forfeit isdemandable. SARDAR 
Kean v. EMPEROR Lah. 746 
s 107. See Criminal Procedure Code, ee 














3 4 
S. 107—Question to be considered by Criminal 
Courts in such cases. 

Where it is proved that the person from whose 
possession the property was seized came by it 
dishonestly, the Magistrate may have to consider 
questions of title in order to determine the best right 
to possession. But where it appears that the 
Police have seized property from a person who is 
not shown to bhve committed any offence in relation 
to that property, then the Magistrate can only 
hold that that person is ennaa to pana ion of the 

rty. Sona BAHUJI v. RAO SOBHAG SINGH 

ne Nag. 848 

ss. 108, 531—-Magistrate acting on previous 
information having jurisdiction to do so—Discretion 
should not be interfered with—Even if he had no 
jurisdiction s. 531 covers case when no prejudice 

is caused. P 

When s. 108, Criminal Procedure Code, provides 
that a Megistrate may act on information which 
states that a person of the nature contemplated Aby 
that section is within the local limits of his jurisdic- 
tion, andit isclear from his order that he has be» 
leved this information and acted on it, it is in the 
last degree undesirable that the High Oourt should 
go behind the information, and substitute a conclu- 
sion reached after elaborate enquiry and arguments, 
for a discretion which the Magistrate was expected 
to exercise on the spot as soon as he conveniently 
could. i 

Held, that after transfer of the case, the Magis- 
trate enquiring into the matter on the basis of pre- 
vious information, had jurisdiction to proceed with 
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the case and that even if he did not have it, s. 531, 

Criminal Procedure Code, would cover the case when 

no failure of justice is ‘caused. Narsineuy PRASAD 

AGARWALA v. EMPEROR Nag. 739 

—-—-— 8.109 —Imprisonment under 3.109 should 
be simple in absence of special reasons. 

Section 109, Criminal Procedure Code, is a preven- 
tive and not a punitive section, and so, in the ab- 
sence of special reasons, the type of imprisonment 
should be simple. RANGI v. EMPEROR Nag. 403 
——-~$8.109, 112— Order specifying period of 

imprisonment in default—Legality of. 

Section 109, Criminal Procedure Code, merely re- 
quires a Magistrate to issue a notice and does not 
empower him to pase the final order. This is done 
under s.118, which inits turn is dependent upon 
the order passed under s. 112. All that the final 
order can contain isa direction to furnish security 
to be of good behaviour for a period which cannot, 
in any case, exceed one year, and which must not be 
beyond that specified in tne order under s. 112. Any 
order which specifies a period of imprisonment in 
default is to that extent illegal. 

No person committed to prison under s. 120 (1) 
can be detained there if he furnishes the security 
required of him after hiscommitment. Consequent- 
ly, an order stating that he should suffer a period 
of imprisonment in default is illegal. RANGI v. Em- 
PEROR Nag.403 

8. 118 — Order, if suspended during time 
spent in prison. 


An order under s. 118, is not suspended during 
the time spentin prison if the suspect is not on 
bail Grouspux v. EMPEROR Sind 227 
——-——-$8.118, 367 (6)—Several accused—Order 

under s. 118 — Nature of —Case of each to be 

considered separately. 

Proceedings in which suspected persons can be sent 
to prison on evidence on which they would not 
ordinarily be convicted if charged with a substan- 
tive offence in a Oriminal Court are serious pro- 
ceedings. and require to be dealt with quite as care- 
fully as cases where accused persons are charged 
in the ordinary way with substantive offences in 
the Criminal Courts, and where in many cases the 
consequences are not so serious to the persons charg- 
ed. An order passed under s. 118 or s. 123 (3), Ori- 
minal Procedure Code, must be selffcontained; it 
must show that the Court has considered the evi- 
dence against each of the suspected persons and has 
‘found that the evidence proves the case against each 
of the suspected persons individually. But there is 
“nothing to exclude the application of s. 11, Evidence 
‘Act. ` 
The Appellate Court's judgment cannot be read in 
colinection withand as supplementary to the judg- 
ment of the Court of first instance, but must be 
quite independent and stand by itself. In proceed- 
ings against Several ‘suspected persons, where they 
ean be dealt with in one inquiry under the law, the 
appellate judgment must show that the caseagainst 
each has been considered separately and that the 
case against each of them individually is proved 
by evidénce. Guousspux v. EMPEROR Sind 227 
8.123—Imprisonment under s. 123 (6)—Order 
kow to be made. 

Under s. 123 (6), Criminal Procedure Code, im- 
prisonment can be either rigorous or simple, and 
ordinarily the order with respect to this should be 





made along with the order under s. 123 (1), Orimi- 


ual Procedure Code, for commitment to prison. RANGI 
v. EMPEROR Nag. 403 
8. 144 (1), (3)—Sub-s. (5) has nothing to do 
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with nature of order—District Magistrate, if can 

promulgate order throughout : istrict: 

The District Magistrate has jurisdiction through- 
out his District andis empowered to direct any 
person toabstain from a certain act if he considerg 
that such direction is likely to operate in any of the 
ways mentioned in sub-s. (1) of s. 144, Oriminal 
Procedure Code. Sub-s. (3) of s, 144, has nothing -to 
do with the nature of the order but is one of four 
sub-sections ‘which refer to the manner of promulga- 
tion and to the duration ofan order under sub-s. (1). 
When, because of the number of persons to be direct- 
ed, itis impracticable for the Magistrate to issue 
notice ‘to each ‘individual, he can issue an order to 
the public generally, including, besides residents, 
persons who may frequent or visit a particular place 
and such order will be effective against each indi- 
vidual to whose knowledge it has come. ABDUL KARIM 
Suorasa v. EMPEROR Lah. 284 
~- -5.144 (3)—Lahore District, if “ particular 

place "—Ordgr relating to such District—Legality. 

District of Lahore isa particular place within the 
Meaning of s8. 144 (3). 

The fact thatthe order forbade meetings in so 
large a place asthe Lahore District does not make 
the order ‘illegal’ although it might have made the 
order difficult to enforce for one reasonor another. 
ABDUL KARIM Siorasav. EMPEROR Lah, 284 

— 8.145 — Magistrate discharging parties 
claiming to bein possession on the ground they 
claim only as tenants — Legality of — Tenants in 

‘ poet if necessary partiesto dispute under 

s. 145. - 

The essence of proceedings under s. 145 of the 
Oriminal Procedure Code, is the determination of 
the question as to who is in possession. Although a 
Magistrate is entitled to rescind a prelimina. 
order under s. 145if heis satisfied that no likeli- 
hood of a breach of the peace exists, but in dis- 
charging parties to the proceedings who claim to 
be in possession, on the ground that they claim to 
be in possession as tenants only and are, therefore, 
not necessary parties, the Magistrate is acting with 





‘great irregularity and in a manner not contemplat- 


ed by the provisions of the section, He-is in fact 
‘envisaging a decision on the question who has the 
right to possession, which is a matter fora Civil 
Court and not fora Criminal Court at all. -To say 
that tenants in possession are not necegsa: parties 
is to preclude persons who claim to be in posses- 
sion from giving evidence that they are in posses- 
sion. NAGARMAL RUDMAL AGARWAL v. RUDMAL GANGA- 
. Nag. 500 
—s 145;- Period of two months, if can be 
extended—HProviso, if mandatory—Main prder is to - 
be based on “possession at date of preliminary 
order. È 
There is no provision allowing for extension of 
the period of two months laid down in s. 145 
Criminal Procedure Code, whatever the cause of 
delay may be. The proviso to s. 145, is only per- 
missive andnot a mandatory one. The Magistrate ma 
treat the party forcibly ‘and wrongfully dispossessed 
within two months as if he had been in possession 
The main order is to be based on possession at 
the date of the preliminary order and the worda 





‘used with reference to it are positive. EMPEROR 9. 


SUNDERLAL | Nag. 35 

——— 8. 145—Questions of title, if relevant. 3 
Questions of title are irrelevant under the 
section. EMPEROR v. SUNDERLAL Nag. 359 


" ———s. 162—Statements by witness to Police— 


Statement, how tobe used—Police alleged to have 
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tampered with statements— Judge telling of facts 

and his opinion, whether misdirection. 

The statements made to the Police can only be put 
to the witnesses under =. 162, Criminal Procedure 
Code. The section provides that in all cases—not 
falling under s. 32, al. (1), Evidence Act—no state- 
ment, whether oral or written, made by any person 
to a Police Officer in the course of an investigation, 
may be used for any purpose at an inquiry or 
trial in respect of any offence under investigation 
at the time when such statement was made. That 
is the general provision contained in para. 1 of 
s. 162. The first proviso makes an exception which 
is strictly limited in its application. To bring the 
provisions of the proviso into operation, three con- 
ditions must be fulfilled: first, the statement of the 
witness in question must have been reduced into 
writing; secondly, the witnesses must have been 
called for the prosecution; and thirdly, the written 
statement must be proved. When those conditions 


| exist, the proviso directs that “the Court shall, on 


the request of the accused, refer to such writing, 
and direct that the accused be furnished with a 
copy thereof,” and then it can be used to contra- 
dict the witness. In actual practice, when the first 
two conditions are fulfilled, the written record of 
the witness's statement is generally put to him on 
an undertaking of the prosecution to call the inves- 
tigation officer to prove the statement, because it is 
inconvenient to prove each statement separately. So 
that, the general practice is to call the investigating 
officer ata later stage of the trial and he proves 
the written statements which have been put to the 
witnesses. EMPEROR v Masomep ADAM CHOHAN 
Bom. 43 
s. 162 — Statement to Police — Use of— 

Whether can be used to prove omissions in state- 

ents. 

Section 162 of the Criminal Procedure Code, does 
not permit the use of statements to the Police for 
proving the omissions inthe statement. The section 
provides that such statements can be used only for 
the purpose of contradiction. Contradiction means 
the setting up of one statement against another and not 
the setting up of a statement against nothing at all. 
SAKHAWAT v. EMPEROR Nag, 61 
—____——§.209—~ Discharge under s. 209—Sessions 

dge, when can interfere 

With an order of discharge under s. 209, Criminal 
Procedure Code, a Sessions Judge should only inter- 
fere if he finds that the order of the inquiring 
Court was perverse or foolish or manifestly against 
the weight of the evidence, or that the Magistrate 
had failed to record’all thè evidence, FazaL RAZAK 
Ve EMPEROR ; Pesh, 602 
s 215—Comiritment quashed under s. 215 

—Casé*should start again from beginning— Magis- 

trate who tried case expressing his opinion as to 

guilt of accused—Case should be sent to another 

Magistrate. | , 

The effect of the quashing of commitment under 
s. 215, Criminal Procedure Code, is that the case 








“should start again from the beginning. It must go 


on from tbe point ab which the Magistrate took 
cognizance of the complaint. No fresh complaint, 
however, need be made. But where the Magistrate 
who had originally tried the case, had to proceed 


go far as to express his opinion as to the guilt of the - 


decused, the case should not be sent for re-trial to 
the same Magistrate but tosome other Magistrate. 
EMPEROR v GHOUBAKSH ` Sind 379 
————sSs 239 (a), 94—Same transaction—Tests. 
Identity of time is not an essential element in de- 
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termining whether certain events form the same 
transaction or not; what has to be looked to is rather 
continuity of action and unity of purpose. CHkOTRY 
MIYAN v. EMPEROR : Nag. 860 
--——— 88. 239, 423— Perjury committed in course 

of same transaction — Persons verifying false 

statement and witness perjuring in pursuance of 

same design—Joint trial is legal. 7 

There may be cases of perjury which are commit- 
ted ia the course of the same transaction and which, 
therefore, may be jointly tried. Where the offence 
of verifying a false statement is done jointly by 
two persons in pursuance of a common object, the 
offences are committed in the course of the same 
transaction. When perjury is committed by a wit- 
ness in the course of the same trial and obviously 
in pursuance of the design and defence set out in 
the wr.tten statement, these actions form part of one 
conspiracy and hence one transaction. The joint trial 
of these persons is, therefore, legal especially as there 
is identityof purpose and prearrangement. NATHU- 
SINGH V, EMPEROR Nag. 845 
ss. 252 (2), 254, 256 (1)— Charge-sheet 

framed after examining all witnesses in list 

under s. 252 (2) — Complainant, if can be allowed 
to produce further new witness. 

Under s. 252 (2), Criminal Procedure Code, the 
complainant is required to give ina listot prosecu- 
tion witnesses. Under s. 254 the Magistrate may 
examine all those witnesses and then frame acharge- 
sheet or he may frame a charge-sheet before he has 
examined all those witnesses. If he adopts the 
latter course and certain witnesses remain from the 
list who have not been examined, then those wit- 
nesses are the remaining witnesses under s. 256 (1) 
and the complainant has a right to produce them 
after the cross-examination of those witnesses who 
have been previously examined. But ifthe Magis- 
trate has examined all the witnesses for the pro- 
secution in the list under s. 252 (2) and has then 
framed a charge-sheet, there are no witnesses re- 
maining who could come under the description in 





`s, 256(1) . Consequently the complainant cannot 


produce a further new witness after the stage. 

KAGoUBIR BAHAI v. WALI HUSAIN Kuan All. 522 

—S. 254— Failure to exercise jurisdiction 
under s. 23i—Whether point of law— Commitment 
wrongly made,if can be quashed. 

Failure tg exercise jurisdiction under s, 254 
Oriminal Procedure Code, by a Magistrate is, as 
much as the wrongful exercise of jurisdiction under 
s. 347,. Criminal Procedure Uode, a point of law 
on which a committal wrongly made by him can 
be quashed. EMPEROR Y. GHOUSBAKSH Sind 379 
—s. 254—S, 254, if authorises Magistrate to 

frame charge even after hearing first witness. 

Section 254 authorises the Magistrate to frame a 
charge even after hearing the first witness. Hassan 
v. EMPEROR j Pesh. 318 
—ss, 254, 256 (1). Ses Oriminal Precedure 
Code, 1598, s, 252 (2) 522 
- $, 256—Duty of Magistrate to record question 

to accused if he wants to cross-examine, and 

answer thereto. 

A Magistrate is bound to record the question whe- 
ther the accused desires to cross-examine witnesses 
and also the accused's answer thereto. Har Kuisaan 
Das v. EMPEROR All. 236 (b) 
-5. 256--Warrant case—Failure of com- 

plainant to attend with witnesses — Acquittal, if 

proper. 

To a warrant case the Magistrate cannot acquit 
the accused ifon the date fixed for cross-examination 

















Vol. 1677 


Criminal Procedure Gode—contd. 


of the complainant and his witnesses, they are absent- 
Har Kis.:an Das v Emperor All. 236 (b) 
—s. 259— Date fixed for cross-examination 
of prosecution witnesses after charge—Com- 
plainant's failure to attend with witnesses—Refusal 
of adjournment application and acquittal— 

Procedure, legality of. 

Where a charge was framed and date fixed for 
attendance of complainant with witnesses for cross- 
examination, and on failure of the latter to appear, 
the Special Magistrate acquitted the accused refus- 
ing toadjourn thecase in spite of an application 
for adjournment fora short time : 

Held, that the Court acted quite irregularly in 
refusing to grant such an application and this was 
especially the case where the Court was the Oourt of 
a Special Magistrate where there are no fixed 
hours. Har Kis an Das v, EMPEROR All 236 (6) 
—— -—S, 268. Sge Criminal Procedure Code, 1898, 

s 9 (3) 790 
—8 288—Deposition before committing Court 

admitted under s. 288— Evidentiary value of. 

Whenthe deposition of a witness before the 
Committing Magistrate is admitted as evidence at 
the trial, under s. 288, Criminal Procedure Code, 
it is wrong tosay that itzan only be used for the 
purpose of cross-examination within the provisions 
of s, 155, Evidence Act, in view of the express pro- 
vision of s. 288 of the Code that itie to betreated 
as evidence in the case for all purposes; the 
words “subject to the provisions of the Evidence 
Act, 1872," cannot be read so as to limit the pur- 
poses for which it may be used. FAKIRA v. EMPRROR 
. . PG 790 
——8. 288 — Scope and use of — Minor dis- 

crepancies between statements —Whether justifies 

use of 8. 288 

Section 288, Criminal Procedure Code, is not to 
be used asa matter of course but in the discretion 
of the Judge, and the fact that the whole statement 
is to be brought onthe record and used as substan- 
tive evidence suggests that the proper occasion to 
use it is when the Judge is satisfied that the state- 
‘ment made before him is substantially false and 
the statement made befsre the Committing Magis- 
trate is substantially true. The existence of minor 
discrepancies between statements made in the Com- 
mitting Magistrate's Court and the Sessions Oourt 
is not sufficient to justify the bringingebodily on to 
the record of the statement of & witness under 
s. 288, Criminal Procedure Code. The provisions of 
ss, 145, 154, 155 and 157, Evidence Act, may, in 
such circumstances, be more appropriately used, 
ManGuan Kuan v. EMPEROR Sind 943 
- 8. 299—Haclusive power of jury to deter- 

mine questions of fact—Judge not explaining it— 

Conviction, held to be beyond jurisdiction. 

Under s. 299, Criminal Procedure (ode, the jury 
alone has the power to determine the question of 
fact whether the accused committed the offence 
under s. 30/ ors, 325 ors. 323, Penal Vode. When 
this aspectof the question is not explained to the 
jury, the Judge exceeds his jurisdiction in convict- 
ing the accused under s. 323 : 

Held, that ifthe jury's verdict had been one of 
not guilty even in respect of the minor offence and 
the Judge was unable to accept that verdict, the 
proper course would have been to submit the 
case under s. 307 to the High Court. GanaaBisan v. 
EMPEROR $ - Nag. 748 
—88 306, 307, 423 — Reference —When 
competent — Jury returning verdict of guilty— 
Judge doubtful but agreeing with verdict on ground 
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of not having jurisdiction to refer—Appeal by 

accused——High Court, if can order de novo trial— 

‘Reverse’ in s. 423 (2), meaning of. 

All that ss. 306 and 307, Oriminal Procedure Code, 
provide is that the Judge should disagree with the 
verdict of the jury, that isto say, if the jury's ver- 
dict is that the accused is guilty ornot guilty and 
the Judge is ofa contrary opinion, he can refer the 
case tothe High Court unless he does not think it 
necessary to express his disagreement. Where a 
Judge is doubtful and is distinctly of the opinion 
that the benefit.of the doubt should be given to the’ 
accused, then cértainly he is of the opinion that the 
verdict of the jury should be that he is not guilty. 
If, therefore, the jury returnsa verdict of guilty, 
he is disagreeing with the verdict of the jury even 
though he may not be certain in his own mind of 
the absolute innocence of the accused and the com- 
plete falsity of thecomplaint, 

Where there has neither been a misdirection by 
the Judge nor a misunderstanding on the part of 
the jury of the law as laid down by the Judge, the 
Appellate Court*has no power to alter or reverse 
the verdict of the jury. The word ‘reverse’ in 
s. 423 (2) includes the setting aside of the verdict or 
making itnull and void. Where, therefore, the 
jury returns a verdict of guilty and the Judge feels 
some doubt about the guilt of the accused and that 
he has no power to refer the case to the High Oourt 
and hence agrees with the jury, in an appeal by 
the accused, the Appellate Court cannot set aside 
the verdict and ordera re-trial esthe effectof a 
de navo trial would be to reverse the verdict of the 
jury. It can only set aside the conviction and send 
the case backto the lower Oourt leaving it to con- 
sider whether it would express disagreement with 
the verdict or not and, if so, make a reference 
under s. 307 to the High Court or uphold the ver- 
dict and convict the accused and pass suitable sen- 

All, 802 
$. 307 — Discretionary powers of High 

Court under s. 307—Nature of—High Court, if 

can exercise all powers of Appellate Court. 

The discretionary powers of the High Court are 
really untrammelled under s. 307, Oriminal Prose- 
dure Code, and it can exercise all the powers of an 
Appellate Court and the whole case is open to it. 
DATTU V. EMPEROR f Nag. 241 
—— s. 307—High Court, if can direct re-trial 

der 3,307, Criminal Procedure Code. 

he High Court has power on a reference under . 
s. 307, Criminal Procedure Oode, to direct a re-trial, 
though there are some difficulties arising from the 
language in which s. 307, is expressed. EMPEROR v. 
Ma.omep ADAM CHOHAN Bom. 43 
s. 307—Interference with verdict—Verdict 
prima facie illogical — Right of High eCourt to 

examine case asa whole. 

The High Court will unhesitatingly interfere with 
the verdict ofa jury when it is obviously perverse 
or manifestly wrong or unreasonable. Where in a 
case of rape the jury come to the conclusion that 
the gill had been raped but give a verdict of not 
guilty and there is a prima facie illogicality in 


their verdict, it is incumbent on the High Court 


to examine the case as whole and form their own 
conclusions as to the true facts. DATTU v. EMPEROR 
Nag. 241 
—S. 307— Reference — Judge, if should be 
satisfied that verdict ts perverse. 
It is not necessary that the Judge must be satisfi- 
ed that the verdict is perverse before. making re- 
ference under s. 307, Oriminal Procedure Code.. It 
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is sufficient that he should be clearly of opinion 
thai the reference is necessary in the interests of 
justice. SAKHAWAT v EMPEROR Nag. 61 
~—— 8S. 307 — Reference under s. 307—Jury 

finding accused guilty under s. 326, Penal Code— 

Court disagreeing and holding offence under s. 304, 

Penal Code —Reference, propriety of. 

Where in a Sessione case an accused isfound guilty 
by the jury under s. 326, Penal Code, and the Court 
thinks that the conviction should be under s. 304, as 
the Court has power under s. 326 to impose a sen- 

"tence of transportation for life or rigorous imprison- 
ment for ten years, the question whether accused 
ought to be convicted under s. 326 or s. 304 ig in 
the nature of an academic one, and hardly worth a 
reference under s. 307, Criminal Procedure Code, 
EMPEROR v. MAHOMED ADAM OHOHAN Bom 43 
s. 342 — Accused declining to answer 
questions and preferring to put in written statement 

—No examination unders. 342 is possible— 

Violation of provisions, if constituted. 

Where an accused person declines to make a 
statement, no examination under > 342 of the Ori- 
minal Procedure Code, is possible, and any attempt 
to induce answers by repeated questions would not 
only be futile but also harassing to the accused. 
An accused person can only be examined under the 
provisions of s, 342 ifhe is willing to answer ques- 
tion put by the Court. If'he declines to answer 

uestions and prefers to put in a written statement, 
there is no violation of the provisions of that 
BUDHULAL v EMPEROR 

Nag. 155 (a) 
s. 342 —Ezamination under s. 342, is 
obligatory after prosecution evidence. 

The examination of an accused person under 
s. 342, Criminal Procedure Code, is obligatory, but 
only obligatory after the prosecution evidence is 
finished. LALAN v. EMPEROR Pesk 175 
S. 342—Omission to examine accused after 

witnesses for prosecution have been further cross- 

examined after framing of charge—Conviction, if 
to be quashed. 

The second part of s. 342, Criminal Procedure 
Code, is mandatory although it is incumbent on the 
‘trial Judge to examine the accused under s. 342, 
after the witnesses for the prosecution have been 
further cross-examined by him subsequent to the 
framing of the charge, the conviction shall nut be 
quashed on appeal or revision, except where it is 
. shown that prejudice has occurred in consequenée of 

the omission to do so. Hassan v. Emperor Pesh. 318 
———— 8. 367 (6). Sze Criminal P.ocedure Code, 

1892, s. 118 227 

-~— $. 377—Death sentence—Confirmation of — 

Procedure--Non-compliance with s3. 377— Effect. 

Whene inthe case ofa death sentence,the order 
of confirmation is only made, passed and signed by 
one of the two Judges of the Court of the Resident, 
the peremptory provisions of s. 377, Criminal Pro- 
cedure Code, are not complied with, and the sen- 
tence will be submitted tothe Court of the Resi- 
dent, who will require to dispose of the same under 
ss. $75+to 379 of the Oriminal Procedure Code, and 
who should take into account, when considering their 
action under the alternative powers of s. 376, their 
Lordships’. views cnthe other contentions in the 

-appeal and the commutation of sentence already 
made by the Resident. FAKIRA v. EMPEROR — . 
PC7:O 


— 8.3 93—Sentence of seven years’ imprison- 
ment plus whipping—Legality of. 
~ An -order sentencing the accused tọ imprisonment 


section by the Magistrate. 
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e 
for seven years, and whipping in addition to -it 
is against the provision of s. 393, Oriminal Proce- 
dure Code. Sona K AN v. EMPEROR Pesh. 655: 
s.403—Autrefois acquit, plea of—Whem 
can be raised.. 

In order to plead effectually the doctrine of au- 
trefois acquit or autrefois convict, it must appear 
that the accused has been legally acquitted or 
legally convicted. In re Mout..0 Mooppan 

Mad 571 F B 
—8. 403—Conviction by First Class Magistrate 

under 3. 408 or in the alternative, under s. 408/109, 

Penal Code (Act XLV of 1860)—Sessions Judge ‘on 

appeal directing committal to stand trial under 

s. 417-A—Procedure, legality of. 

The applicant was convicted under’s.408 or in 
the alternative s. 40&/109, Penal Code, by a First 
Class Magistrate. The Sessions Judge on appeal set 
aside the conviction and sentence under s. 408 or 
s. 408/109 and directed that the applicant be com- 
mitted to the Sessions to stand his trial for an 
Offence under s. 477-A, Penal Code: 

Held, that by the amendment of the Code in 1927, 
Magistrates of the First Class were given jurisdic- 
tion to try charges under s. 477-A, Penal Onde, and 
in view of the provisions of sub-ss, (1) and (4), s, 403, 
Criminal Procedure Code, it was not open to the 
Sessions Judge to direct that, upon the same facts 
as the original charge under s. 408 or s. 408/109 had 
heen based, the applicant should be committed for 
an offence under s. 477-A. Having quashed the 
conviction of the accused under s. 408 or s. 408/109, 
Penal Code, the Sessions Judge had no alternative 
but to acquit the applicant and he had no jurisdic- 
tion to order his committs] upon a charge under 
s. 477-4. MA”ADEO PRASAD v. EMPEROR All. 360 
—ss. 403, 530—Complaint by public servant 

to Police—Complaint to Magistrate—Acquitial for 

want of proper complaint— Subsequent complaint 
by public servant—Plea of autrefois acquit, if 
can be successfully raised, 

A complaint was made by a public servant to the 
Police under s. 353, Penal Code, whereupon the Police 
filed a charge sheet before the Magistrate who on 
the prosecution evidence came to the conclusion that 
a prima facie case was not made cut under s. 353, 
but only under s. 186. Accordingly he framed a 
charge under s. 1&6 and took evidence of the defence. 
It was contended for the defence that the trial was 
illegal under s. 195 (1) (a), Criminal Procedure Code, 
there being no complaint by the public servant con- 
cerned or some other public servant to whom he 
was subordinate. This plea was upheld and the 
accused acquitted. The public servant subsequently 
filed a complaint and the accused raised the ‘plea of 
autrefois acquit: 

Heid, that the prior acquittal was void under 
s. 530, Criminal Procedure Code, and hence the 
doctrine of autrefois acquit didnot apply. Inre 
Muruv Moorpan Mad. 571 F È 
- ss. 404, 408, 410—Court to which appeal 

lies—How to be determined—Ss. 408 and 410 are 

to be read subject to s. 404. 

The Court to which an appeal lies from the 
judgment of the Judge is determined by the status 
of the Judge on the day he pronounces judgment 
Sections 408 and 410, Criminal Procedure Odde, ar 














to be reat subject to the provisions of 8, 404 
JALAL V. EMPEROR Sind 7E 
—s. 422 — Complainant, if has right o; 
audience—Acquittal—Appeal by private ‘com 


plainant—Interference, if proper. ; 
When the Orown appears, it is undesirable ti 
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allow a complainant or any one else to appear as 
well. The principle applies with even greater force 
to appeals, especially when s. 122 does not require 
or even contemplate, the complainant's presence. It 
would be unfortunate to allow private passions and 
prejudices to creep into the conduct of a criminal 
trial, when it can be avoided. It would be even 
more undesirable to leave the matter in two sets of 
hands with a possible conflict of interest, undesir- 
able generally from the broad viewpoint of public 
policy, undesirable also because it would be unfair 
to the accused. Therefore, if the other side is 
properly represented by the Crown, not only has the 
complainant no right of audience, but ordinarily he 
should not be allowed to appearat all, 

When the Orown does not only not appeal againet 
acquittal but the Government Advocate states that 
the Local Government didnot want to appeal, even 
if the High Court has power to interfere at the 
instance ofa private prosecutor, the practice is not 
to interfere except in exceptional cases, JALALUDDIN 
v. KABTIKRAM Nag. 569 


—S8. 422—Notice of appeal to complainant, if 
necessary, —Absence of notice — Interference, if 
called for. 

Under s.422, Criminal Procedure Code, notice of 
appeal is not necessary to the complainant and he 
has no right of audience. Although there has been 
a practice in the Central Provinces to issue notice 
to complainant in certain class of cases and it is 
desirable to do so if he is likely to be personally 
affected, the High Court will not necessarily inter- 
fere if it is not issued, JALALUDDIN v. KARTIKRAM 








Nag. 569 

—s. 423. - 
See Criminal Procedure Uode, 1898, s. 239 845 
See Orminal Procedure Code, 1898, s, 306- 802 


8. 476 — Dismissal of suit on ground that 
receipts were forged — Appeal — Application fcr 
prosecution — Rejection of — Appellate Court 
sending case back - for re-consideration —iHeld, 


discretion of trial Court should not be interfered _ 


with. 

In the course of the hearing of a suit the plaintifis 
produced certain rent recaipts. Finding them to 
be forged, the Court dismissed the suit. Plaintiffs 
appealed to the High Court. In the meanwhile the 
defendants applied to the trial Oowt for prosecu- 
tion of the plaintiffs in respect of the forged docu- 
ments. On dismiseal of the application, they appeal- 
ed and the Appellate Court ordered the case to go 
back to the trial Court for re-consideration : 

Held, that in the circumstances what was to be 
considered was what step was best calculated to 
assist the cause of justice and that the order of the 
Appellate Court was proper as the discretion as to 
stay lay with the trial Oourt and that discretion 
was not to be interfered with. SING. ESIWAR PRASAD. 
v. SAKHIOHAND Pat. 895 


——— 8. 491—Improperly detained’, meaning of. 
A person cannot be said to be ‘improperly 
detained’ within s. 491, Oriminal Procedure Code, 
unless the judgment convicting him can be reviewed. 
Diwan SING 1 or DELHI v. EMPEROR Nag. 465 
— sS, 495. ote Criminal Procedure Code, 1898; 
s. 422 : 569 
8. 498— Power of the Court to suspend sen- 
tence, once it becomes functus officio ~ Proper 
course for convict is to apply to Local Government. 
There is nosuch thing as an inherent power to 
suspend sentences. and ‘the. only authority “which 
can do so is a Gourt of Oriminal Appeal bafore 
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which an appeal is pending, unless of course there is 
express statutory provision to the contrary. 

Although a mere order for suspension of sentence 
thay not have the effect of setting a man at liberty, 
an order for bail unquestionably has the effect of 
suspending the sentence. 

There is no power to alter or modify the sentence 
once the judgment is signed unless it is expressly 
conferred, and an order releasing a person on bail 
after conviction carries with it a suspension of sen; 
tence, and that can only be done by an Appellate 
Court while itis still seized of the proceedings. . 

The words “in any case” and “whether there 
be an appeal on conviction of not” in 8, 498, Crimi- 
nal Procedure Oode, do not mean that the Oourt can 
act once it has reached finality. The Oode must be 
read as a whole and since its scheme is to render a 
Court functus oficio the moment judgment is signed, 
the section cannot possibly mean that nevertheless 
the High Court has power to release an accused on 
bail and thus syspend sentence whén no tribunal is 
seized ofthe proceedings, BAsSIRUDDIN AHMAD v. 
EMPEROR : Nag. 373 
—ss. 498, 561-A—Accused convicted by High 

Court under s. 430, Penal Code — High Court, 

whether can grant bail, in case the convict intends 

to file appeal before Privy Conncil. 

The inherent power of a Court cannot be invoked 
with respect to any matter which is expressly dealt 
with by the Code. The question of bail has been 
expressly dealt with, and although the matter of. 
bail pending an appealtothe Judicial Committee is 
not there, its provisions on the subject’ must be re- 
garded as exhaustive. Moreover, there should not be a 
resort to inherent power when there are other reme- 
dies available. The Local Government has ample 
power to suspend sentence and to release 4 convict 
on sach teims as it chooses to. fix. Where a con- 
vict applies for bail onthe plea that he is going to 
appeal against his conviction by the High Court, to 
the Privy Council, inherent powers should be used 
sparingly. BasHIRUDDIN AHMAD v, EMPEROR ; 
Nag. 373 
—s. 512 (1)—Magistrate's duty in proceedings 
under s. 512 (1)—Power to decide disputed facts 

-A proceeding under s. 512 (1) is neither an inquiry 
nor a trial within the meaning of s. 517. The 
Magistrate has no jurisdiction in the proceedings 
under s. 512 (1) to come to any findings of fact to 
the prejudice of the accused in the latter's absence, 
except the necessary preliminary finding, warranted 
by the terms of the section, that the accused had 
absconded and there was no immédiate prospect of 
arresting him. In arriving at a finding~as to the 
accused's guilt of the offence with which he wis 
charged in the first information report, tif Magis- 
trate exercises a jurisdiction which is not vested 
in him. Therefore, ifan order for delivery is made 
by the Magistrate, it must be for delivery to the 
person entitled to the immiediate possession of the 
propérty having regard to the indisputable or àd- 
mitted facts, leaving the parties to fight out their 
case in the Civil Court. U. Ba HLAING v. BALABUX 
SODANI É 7 Rang. 245 
—=,-- $§ 512 (1), 517, 520, 523 -Proceedings 

under s. 512 (1), nature of—Whether inquiry or 

trial within meaning of s. 517—Order for disposal 
of property at conclusion of ‘such inquiry, whether 
under s. 523 or s. 517—Appealability. 

The object of the provisions of s. 512 (1), Orimi- 
nal Procedure Code, is solely to. record, in ù parti- 
cular way and under particular circumstances, de- 
positions of witnesses which may in the future be 








xxxvi 
Criminal Procedure Code—contd. 


used against the accused person when he is appre- 
hended and brought to trial. There 1s no inquiry, 
for there is nothing into which an inquiry can be 
made, The sub-section is, in fact, directed merely 
to the record of evidence and nothing more. It is 
in contradistinction with sub-s. (2) of s. 512, under 
which there has to be an inquiry whether an offence 
| punishable with death or transportation has been 
committed or not by some unknown person. Conse- 
quently, ari order made at the conclusion of such 
proceedings for disposal of property produced before 
the Court, is made under s. 523, and not under s. 517 
and, therefore, no appeal lies against such order. 
U Ba Hrac v. BALABUK SODANI Kang. 245 
8, 517—Property restored to persons, though 
no offence proved against property belonging to them 
—FPersons found to be owners — Order, whether 





oper, 

Botan 517, Criminal Procedure Code, not only 
refers to property in respect of which an offence has 
been committed but also the property before the 
Court and in its custody è 

The accused not being mercantile agents within 
the meaning of s 2 (9), Sale of Goods Act, deposi- 
ted ornaments with the third accused G who receiv- 
ed them not in good faith. All of the three were 
tried under s. 406, Penal Code, for criminal breach 
of trust. Gwas acquitted and the Magistrate ordered 
the ornaments produced before him to be restored 
not only to those three persons to whom they 
belonged but also to six others, though no offence 
had: been proved against the property belonging to 
them. G claimed that as he had been acquitted of 
the offence with which he has been charged in rela- 
tion to the property, so he was entitled to an order 
that the property should be returned to him: 

Held, that G was not protected by s. 118, Contract 
Act, and was not entitled to possession under s. 517, 
Criminal Procedure Code, whether possession means 
judicial or physical. 

Held, further, that an order reserving property 
to six others who were found to be owners, was 
within the provisions of s. 517, Criminal Procedure 
Code GunasoHanp UMAJI v. EMPEROR Sind 428 

8. 517—Three persons accused of criminal 
breach of trust—One acquitted—Whether can claim 
property. 

The general rule is that when an accused has 
been charged with an offence in relation to certain 
property and he has been acquitted, that property 
should be returned to him. But this rule has no 
application where several persons are accused of an 
offence in respect of the same property and one is ac- 
quitted while others are convicted.  GULABOHAND 
UMAJI v. EMPEROR Sind 428 
— 86. 517, 520, 523. Sze Criminal Procedure 
Code, 1898, s. 512 (1) 245 
—88. 523, 107—Stolen property —No charge 
established against person an  possession— 
Criminal Courts, if can enter into roving enquiry 
about right to possession—Nature of enquiry to be 








made. 

If it is established that the property has recently 
been stolen or acquired dishonesly in some other 
way, the thief, or the receiver, or, whoever he 
may be, is obviously not the person entitled to 
possession, so the Courts have a discretion to find 
out in a summary way who is so entitled, and 
have power to hand the property over to him, 
But the position is very different when no charge 
is established against the person in possession 
Oriminal Courts have no jurisdiction to enter upon 


-~.a roving enquiry about the rights to possession of 
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pieces of property when they are entirely uv- 
connected with specific allegations of crime in respect 
ofthem. That isthe business ofthe Civil Oourts 
whose decision cannot be anticipated in this summary 
fashion. 

In s. 107 proceedings all that the Magistrate has 
to determine is whether there was a likelihood of 
a breach of the peace, and it is enough for his 
purposes to find that both parties claimed a right 
to possession and were ready to fight about it, 
An elaborate enquiry about ownership and title is 
entirely out of place Sona BALUJI o Rao Sopaac 
Sine. Nag. 848 
———— 8. 526 — Application adjournment, 

when has (Quaere) f 

Quaere,—Whether an application for adjournment 
under s. 526 is entertainable after the defence wit- 
nesses have been examined but before the close of 
the argument. IsaarSinen v Spasta Dusapu 

Pat. 881 
s. 526 — Complainant purchasing car 
through trying Magistrate's son, subsequent to 
complaint—Case, held, should be transferred. 
The complainant purchased a car through the 
salesman, on 
favourable terms. This purchase was made sub- 
sequent tothe filing of the complaint. The accused 
applied for transfer : 

Held, though the transaction was a bona fide one, 
though the Magistrate was renowned for his im- 
partiality, the apprehension in the mind of the accused 
being justifiable, the case should be transferred 
Hemants Kumar Sarkar v. NANDA Kumar SINGH 

Cal. 251 

s. 526 — Duty of Court not to act in 

manner so as to raise fearin accused that Court 
has made upits mind. 

It is always desirable that in his anxiety to dis- 
pose of a case the Magistrate should not act in a 
manner which may raise afear in the mindof the 
accused that he has already made up his mind. 
Isak SING.: v. SHAMA DUSADH Pat. 881 

s. 526—In considering transfer application, 
the Court should put itself in position of petitioner. 

The standard which the High Court has to place 
before itself in order to decide the propriety or 
otherwise of transfer is the standard of the psti- 
tioner. . 

What the Court has to consider is not merely the 
question whether there has been any real bias in the 
mind of the presiding Judge against the applicant, 
but also the further question whether incidents may 
not have happened which, though they may be sus- 
ceptible of explanation and may have happened 
without there being any real bias in the mind of the 
Judge, are nevertheless such as are calculated to 
create in the mind of the applicant a justifiable ap- 
prehension that he would nothave an impartial trial, 
HEMANTA Kumar SARKAR v. NANDA Kumar SINGH 

Cal. 251 
8. 526 — Justice should appear to have 
been done. 

It is of fundamental importance that justice should 
not only be done, but should manifestly and undoubt- 
edly be seen to be done. One important object 
is to clear away everything which might 
engender suspicion and distrust of the tribunal, and 
so to promote the feeling of confidence in the admi- 
nistration of justice which is so essential to social 
order and security. Hemanta KUMAR SARKAR V. 
NANDA KUMAR SINGA - Cal. 215 
—8s, 526—Transfer— Apprehension— Accused 
charged under s. 30, Frontier Crimes Regulation 


for 
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CII of 1901)—Bail granted—Application for stay 
for applying for transfer—Bait cancelled— 
Apprehension, if created. ` 
It is. true that under Sch. IL, Criminal Procedure 
Code, an offence under s. 30, Frontier Orimes Re- 
gulation, is non-bailable, but where the accused had 
been allowed bail at a previous stage in the pro- 
. ceedings, the cancellation of it, merely because the 
accused intended to apply for transfer, is an action 
which might well create an impression upon his 
mind that he will not receive a fair trial LALAN v. 
EMPEROR Pesh. 175 
8.526 (9). See Oriminal trial 515 
————-88 526, 255-A--Irregularity in recording 
evidence under s. 255-A — Accused not likely to 
benefit by transfer—Transfer will not be granted. 
Where the Oourt recorded evidence under 
s. 255-A, Criminal Procedure Code, with ir- 
regularity creating apprehensiuns in the mind of 
the accused, who applied for transfer of the case 
but it appeared that transfer would not be of any 
benefit to the accused, the best course would be to 
expunge the evidence irregularly recorded and not 
to transfer the case. ISHAR SINGIT, SHAMA DUSADH 
Pat. 881 
——.--—-$, 528-B —Omission in trial Court to claim 
to be dealt with as an European British subject— 
Proper Court for entertaining application for 
revision ~—Revision, whether ‘subsequent stage of 
case. 
Proceedings in revision before the High Court on 
a conviction by a trial Court oran Appellate Court 
are a subsequent stage of the case for the purposes 
of s, 528-B of the Oriminal Procedure Code, and 
consequently, if an European British subject residing 
in Coorg does not claim to be dealt with as an Euro- 
pean British subject, either in the trial Court or the 
Appellate Court, it is the Court of ‘the Judicial Oom- 
missioner of Coorg and not the High Court of 
Madras thet has revisional jurisdiction over the 
matter. Inre H. B. BABINGTON Mad.160 








s. 531. See Criminal Procedure Code, 1898, 

s. 108 i 739 

` s. 561-A. Sse Oriminal Procedure Oode, 
1898, s. 498 373 


- $, 561-A—Lower Court holding applicant 

guilty of indecent assault on uncorroborated state- 

ment of boy—Finding entirely irrelevant to case 
before Court—Applicant not given opportunity to 
explain~—O ffensive remarks will be ordered to be 
expunged from judgment. 

Where, travelling beyond his legitimate functions 
in the case, the Magistrate has, on the uncorroborated 
statements of a boy which have not received the 
binding sanction of an oath, and without giving an 
opportunity to the applicant to be heard, held him 
guilty of indecent assault upon the boy, a finding 
which was wholly irrelevant for the right decision of 
the case, the High Court has under s. 561-A, Ori- 
minal Procedure Code, inherent power, in order to 
secure the ends of justice, to pass any order that may 
be necessary to remove the legitimate grievance of 
the applicant, and the offensive remarks will be 
ordered to be expunged from the judgment of the 
lower Court. 

Value to be attached to evidence of little children 
stated. Risar LAL v. EMPEROR Oudh 11 
Criminal trlai — Accomplice — Corroboration, rule 





ag to. 

When the rule of corroboration is not applied, there 
should be strong reason for not following it. CHAMPAT 
Rao DESHMUKH v. EMPEROR _ Nag. 752 

Accomplice—Person making himself agent 
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of prosecution to disclose . offence — Whether 

accomplice--Corroboration, if necessary. - : 

A person who makes himself an agentfor the 
prosecution with the purpose of disclosing an offence 
is a Polics spy or decoy and, uot an accomplice 
and, therefore, his evidence, though its value would / 
depend upon his character, would not require cor- 
roboration. Govinpa v. EMPEROR Nag. 521 

Adjournment — Absence of Counsel for one 
accused, if sufficient reason. 

Where in a Sessions case in which a number éf 
witnesses have been summoned and an application 
for adjournment is made on the ground of absence 
of a Counsel for one of the accused, sufficient cause 
for granting adjournment is not made out. BALAG 
Rau v, EMPEROR i All. 515 
Adjournment costs — Power to order, exercise 





oF. ` 
No doubt the Oriminal Courts are empowered to 
order anaccused, if he asks for adjournmet, to 
pay costs to, the complainant, but this power should 
not be exercised in such amanner as to place 
obstacle in the way of the accused properly defend- 
ing himself. Isnar SINGH v Sumama Dusana Pat. 881 
~Appeal—Alieration of charge—Lega lity of. 
The accused is also prejudiced by changing of 
conviction in the Appellate Court to an offence. the 
elements of which have not been fully considered 
in the trial. Vrrsau v. EMPEROR Nag. 378 
——Appeal — Trial Judge's appreciation of 
evidence—High Court, when will interfere with it 
Although the High Oourt should ordinarily have 
very strong grounds for differing from the apprecia- 
tion of evidence of the trial Judge who had the ad- 
vantage of seeing the witnesses and noting their 
demeanour, where the whole story set up by pro- 
secution isso unnatural and parts of itso suspicious 
that the High Court fesls that benefit of doubt should 
be given to the accused, the High Court will inter- 
fere and set aside the conviction. JALAL v. EMPEROR 
Sind 75 
— — Charge—Stress not laid on ] 
aie to accused Serie omen 
Although the wording of the body of t 
may cover an offence under s, 228, atill ihe ee 
might be prejudiced when no stress is laid on an 
essential’ element in a charge under s. 228 Penal 
Oode, namely, that the Court must be sitting ina 
judicial proceeding at the time when the insult is 
offered. Dieser ae 6 Nag. 378 
ommittal—~Duty of Committi 1 
i weigh evidenc y of tting Magistrate 
t is the ction of the Magistrate c i 
the enquiry to weigh the evidenta Deda hee 
him and not merely to isolate that which was direc- 
ted against the petitioners and act upon St without 
any analysis of the remaining evidence. A Magistrate 
conducting an enquiry into a cage triable by a 
Court of Session should weigh the evidence pro- 
duced before him before deciding whether to Somi 
mit or dischargethe accused. Fazan Razak v Em- 


PEROR f Pesh. 
-- Confession—Admissibility against ee 








ed 

A confession of a co-accused is admissible i 
another accused only if it equally implicates the 
confessor with his colleague in crime, Where. the 
confessing accused implicates himself ag having con- 
cealed a dead body but implicates his co-accused 
not only for concealment but also for the murder 
the confession will not be admissible against the 
co-accused as far as the murder is concerned Mangan 
SINGA v. EMPEROR i Lah. 861: - 
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— Confession —J tried along with L— Trial 
going on for about a year —J dying six ‘months 
before delivery of judgment -His confession put 
on record before his death—Such confession, how 
far can be used agatnst L, 

J was put on his trial along with L under 
sg. 420-120-B and 411-120-B, Penal Code; the trial pro- 
ceeded for some time and it was only about six months 
before the delivery of judgment when the trial had 
proceeded for more thana year or about a year 
that J died and before his death his confession had 
been put on the record : 

Held, that even if the confession of J was ad- 
missible against L-it gould not be used as sub- 
stantive evidence. Such a confession could only be 
used for purposes of corroborating the other evi- 
dence which was on record Ram Saror SINGA v. 
EMPEROR Cal 162 
———— Evidence—Blood-stains — Presence of slight 

bloodstains on` villager's clothing — Evidentiary 

value of. . 

From the mere presene of slight blood-stains 
upon a villagers dhoti which may be there in the 
ordinary course of nature, no damning conclusion 
should be drawn against him. Mata Din v. EMPEROR 

Oudh 579 

Evidence—Circumstantial evidence — Absence 

of explanation of suspicious circumstances —liffect 








of. 

The mere absence of explanation cannot prove 
the crime of murder, but the fact that a criminal 
does not explain very suspicious circumstances 
against him iscertainly circumstantial evidence 
which may be taken into consideration against 
him MANGAL Sine. v. EMPEROR Lah. 861 
Evidence— Court witnesses, summoning of 

—Discretion of Court. 

Summoning of Court witnesses ie entirely a matter 
for. the Court to decide and it is not for the accused 
to insist. It is open to the accused to summon these 
witnesses in his defence, if so advised. QO.norey 
MIYAN v. EMPEROR Nag. 860 

Evidence —Cross-examination — Duty of 

Court. 

While it is the duty of every Court to keep the 
cross-examination of a witness within legitimate 
bounds, it must be careful, in the discharge of that 
duty, not to exercise too effective a control so as to 
unduly cartail legitimate cross-examination. Too 
much interruption by the presiding Judge in the 
course of the cross-examination of witnesses by the 
Counsel for the accused has, more often than not, 
the result of robbing the cross-examination of its 
efficacy and, therefore, undue interference in cross- 
examination must be avoided by the presiding Judge. 
SALAG Ras*y, EMPEROR All. 515 

Evidence — Expert witnesses— Opinion on 
scientific basis but differing—Duty of Court. 

It may be said generally that expert evidence 
produced by an interested party may have a certain 
amount of unconscious bias in favour of that party. 
But if the difference of opinion between two expert 
witnesses is purely of a scientific character, the 
Court must accept one opinion or the other without 
characterising the opposite opinion as partial. 
Franors HECTOR v. EMPEROR All. 676 
- =—EHvidence—Fresh matter introduced tn re- 

examination—Opportunity for re-cross-examination 

should be given 

Where in re-examination of a witness a fresh matter 
is introduced and the Court grants only three 
minntes for further crogs-examination, the time is 
jneufficient-as the object of re-examination is to 
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clear the ambiguities in cross-examination and 
if new and important matter is allowed to be in- 
troduced in re-examination the accused has a right 
to cross-examine the witness as regards the matter 
so introduced, SALAG Ram v. EMPEROR All. 515 
- Evidence — Recovery of marked coins, if 

amounts to corroboration. 

Recovery of marked coins amounts to corrobora- 
tion. GOVINDA vy EMPEROR Nag. 521 


—~—— Motive— Absence of adequate motive--Evidence 
not adequate and leading Court to doubt accused's 
part in crime—Inadequacy of motive, if important. 
Absence of motive or the existence of an inade- 

quate motive is a matterof comparative unimport- 
ance, where there exists absolutely cogent evidence 
that a crime has, in fact, been committed by a cer- 
tain person. But where there is no adequate evi- 
dence and on the evidence that is led the Court en- 
tertains serious doubt as to the accused's complicity 
in the crime, the absence of any adequate motive for 
the crime becomes a matter ofsome importance. 
Mara Din v., EMPEROR Oudh 579 

-— — — Powers of Appellate Court—Conviction of 
offence not specificaliy charged—When proper. 

An Appellate Court can convict a person of an offence 
even ifthere isno specific charge in respect of it, 
if evidence establishes that charge. Diwan SINGH oF 
DELHI v EMPEROR Nag. 465 
Prosecution, duty of —Witnessesin a position 

to give evidence, withheld by  prosecution— 

Inference. 

Where there are witnesses who are in 'a position 
to give relevant evidence but the prosecution de- 
liberately withholds their evidence without establish- 
ing the slightest reason for the suggestion that 
they had been won over by the defence, the prosecu- 
tion must face the inference arising from their con- 
duct in withholding evidence. It is the duty of the 
prosecution to produce the witnesses and it is for 
the Court to disbelieve or believe them. The mere 
fact that their evidence is expected to be incénsis- 
tent with the prosecution story does not justify 
refusal to examine them as witnesses. Franors HECTOR 
o EMPEROR Al. 676 


Question of fact—Accused unable to explain 
circumstances agatnst him—Inference to be drawn 
therefrom is” a question of fact. 

In a murder case where an accused has failed to 
give any explanation of the suspicious circumstan- 
ces against him, itis better to treat the circum- 
stances as establishing a crime asa point of fact 
Evidence of this nature would certainly in England 
be left to a jury by a Judge. The question in each 
acse is whether circumstantial evidence of this 
nature satisfies ajury of the guilt of the accused 
under s. 302, Penal Code. The question is not one 
of law. MANGAL SINGH v. EMPEROR Lah. 861 
Review—High Court, if can alter or review 

its own judgment. 

A High Court has no power to alter or review its 
own judgment in a criminal case, once it has been 
pronounced and signed, except in cases where it 
was passed without jurisdiction or in default of 
appearance without an adjudication on the merits, 
or to correcta clerical error. The High Court cannot 
review a judgment passed by the Bench which 
heard the appeal. The proper course isto file an 
appeal. Diwan SINGA v. EMPEROR Nag 465 
—_—_—_———Revision— Acquittal—Interference by High 

Court, when proper—Failure to appreciate question 

of fact—Refusal of District Magistrate to make 

reference on order of acquittel— High Court. 
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allowing complainant's revision—Whether implies 

District Magistrate should have made reference. 

Interference by the High Court with an acquittal 
order is reserved for exceptional circumstances and 
for cases in which there appears to have been a 
failure of justice due to some error in a matter 
of principle, but no hard and fast rule can 
he laid down. Where the trying Magistrate has 
failed to appreciate the questions of fact which he 
had to determine in order to adjudicate on the plea 
of right of private defence and therefore there has 
been no proper trial of these questions, a re-trial 
will be ordered. 

Where the District Magistrate or Sessions Judge 
merely differs from the first Court's appreciation of 
facts, or where he suspects an error of law, then, 
unless the error oflaw is manifest, unless the case 
involves a matter of principle, and unless there 
has been a serious failure of justice, unless, in 
ghort, he is clearly of opinion that the public in- 
terest demands that there should be intervention 
by the High Court, he is under no obligation to 
refer the case. Where the only interests affected 
are those of private parties he will more often do 
better by leaving the party aggrieved to pursue his 
remedy by an application to the High (Jourt. The 
High Court has ample powers in revision and the 
widest possible discretion, and if the High Court 
eventually allows such an application it is not 
thereby implied that the District Magistrate or 
Sessions Judge ought to have made a reference, 
ABDUL MANIR v. KADIR KHAN Pat. 894 

- Revision againstacquittal—Local Government 

not appealing though appeal isopen to it— 

Interference, if proper. 

Where it is open to the Local Government on 
being moved, to appeal against acquittal but no 
appeal has been preferred, it is not the practice 
of the High Court to interfere in revision except 
in very unusual cases, 

. _ [Held, no interference was called for.] EMPEROR 9 
Dayan Sines Lah, 559 
‘Sentence — Enhancement— Appellate Court 
imposing fine — When amounts to enhancement— 

Interference in revision, when called for. 

The mere fact that a fine was imposed by the Ap- 
pellate Court would not in law be an enhancement 
of sentence ifthe aggregate period of imprisonment 
which the accused would have to undergo is to any 
extent less than the period of the original sentence ; 
but where suchan alteration of the sentence has the 
effect of rendering itin the circumstances of the case 
excessive and inappropriate, the interference in re- 
vision of a superior Court may be called for. PRAB.,U 
DAYAL v. EMPEROR Lah. 723 
Sentence—Fine in respect of offence not yet 








- committed—Whether can be imposed—Bihar and. 


Orissa Municipal Act (VII of 1922), ss. 197, 203 
—Conviction under—-Sentence imposing fine for 
every day encroachment is not removed— Legality 


of. 

A fine in respect of an offence which has not 
yet taken place cannot be imposed in anticipation 
of the commission of offence. Consequently, when a 
person is cònvicted under s. 197, read with s. 203, 
Bihar and Orissa Municipal Act, he cannot be sen- 
tenced to pay a fine for every day until removal of 
encroachment, in respect of an offence which had 
not been committed at the date of.the order, Hanuman 
Sau v, Mottsarr MUNICIPALITY Pat. 665 
~= Sentence—Previous conviction — Short sen- 

tence deprecated. 

Where there hae been previous conviction, short 
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sentences areto be deprecated. Govinpa v. EMPEROR 
Nag. 521 
~~ -=+-Stay — Transfer application admitted by 
High Court—Stay order, if implied. : 
Where the High Court admits an application for 
transfer, invariably there is an order of stay of pro- 
ceedings. Even if the order is not expressly made 
it is implied, because it will be meaningless to issue 
a Rule and send for the record and then allow the 
proceeings in the lower Court to continue Tsaar 
SING . v. Saama Dusapg Pat. 881 


Trial by jury—Charge—Intention to cause 
death and actual death proved—Charge should be 
for culpable homicide amounting to murder—To 
determine exceptions under s. 300, Penal Code, is 
for jury—Judge should not prejudge. 

If there wasa common intention to cause death, 
and death was caused, the charge should be culp- 
able homicide amounting to murder under s. 302, 
It is for the jury to determine whether the case 
falls under one of the exceptions to s. 300, so as 
to reduce the „offence from one of murder to one of 
culpable homicide not amounting to murder, The 
Judge ought not to prejudge the question in framing 
the charge of culpable homicide not amounting to 
murder. < 

The prosecution case was that the Fouzdar had 
deliberately tampered with the statements of wit- 
nesses, that he had been actuated by a desire to 
save accused from any prosecution, and in further- 
ance of that desire had not recorded correctly the 
statements made to him by the persons whom he 
was examining: 

Held, that it was essentially a matter for the jury 
to consider whether that was the correct view of the 
matter or not. A 

Held, also, that where, instead of leaving that ques- 
tion to the jury, the Judge told them in the most 
emphatic terms that the conduct of the Fouzdar 
had been rather surprising and antagonistic to the 
prosecution case, and therefore it was not safe to 
place much reliance on the statements taken down 
by him, such direction amounted to serious misdirec- 
tion. EMPEROR v. MA..OMED ADAM O10HAN Bom. 43 

Trial by jury — Mixed trials with aid of 
jurors and assessors deprecated. 

The cumbrous device of a mixed trial with the 
help of jurors and assessors is apt to lead to un- 
satisfactory end illogical results. SAKHAWAT v. Em- 
PHROR : Nag. 61 
——Transfer-—Ample opportun‘ty to file appli- 

cation—Test to determine—Criminal Procedure 

Code (Act V of 1093), s, 526 (9). i 

In considering the questioh whether or not the 
applicant had ample opportunity before to file an 
“application for transfer, regard must be,had to the 
act whether or not the ground on which the appli- 
cation for transfer is proposed to be based did exist 
earlier. Where the applicant has had no reasonable 
opportunity to apply’ for transfer, the case does not 
fall under s 526 (9), Criminal Procedure Code. 
SALAG Ram v. EMPEROR All 515 


Transfer— Defence witnesses, list of— 
Irregularity, held no ground for transfer 
Strictly speaking the accused cannot be called 

upon to enter into his defence untilall the prosecu- 
tion witnesses have been exhausted, and till. then 
uuder the law the Magistrate cannot ask the accused 
to file the list of his defence witnesses, But the 
mere fact that he is called -upon to submit the list 
befure the cross-examination of all prosecution wit- 
nesses is not an irregularity which will afford 
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sufficient ground for transfer. Isaaz SINGH v. SHAMA 

Dusana A Pat. 881 

--. Transfer —Judge taking proceedings for 
contempt—Whether ground for transfer. 

Where after hearing of the day was finished, the 
accused was called bagk and convicted under s. 228, 
Penal Code and apprehending that he might not 
get afair trial, he applied for transfer: 

Held, that it may be that the Judge erred in 
taking proceedings for contempt of Court and in 
convicting him for that offence, but the mere con- 
vfction of him by the Judge did not warrant the 
transfer of the Sessions case from his Court. To 
hold otherwise would be to concede the privilege 
to a party toa case to secure the transfer of a case 
“ from a particular Court by being unnecessarily 
-offensive and insolent and thus courting proceed- 
ings for contempt of Court. SALAG Ram v. EMPEROR 

. “All. 515 
Custom —Burden of proof. 

It is for the party alleging custom to prove what 

the custom is. DEWAN SINGa v. SANTI Lah. 39 


-—— Family custom — Word ‘malik’ in wajib-ule 
arzes qualified by word ‘ta-hayat’~Fuli owner- 
ship of widow in family, if made out. 

< Where it is contended that according to a custom 

revailing in the family, widows succeed to their 
usband's property as full owners, but .in the 
wajib-ul-arzes the word ‘malik’ is qualified by the 
word ‘ta-hayat' and by the fact that the widow's 
power of alienation is circumscribed within limited 
purposes, that is, for personal expenses and land 
revenue, the alleged custom cannot be held to have 
been proved. TIRBENI Sa-ar v. Ram SINGH < 
Gudh 925 


Validity — Essentials to be ' proved— 
Assertion of particular custom —It must be pleaded 
specifically. i 
Qustom, when relied upon as modifying the ordi- 

nary law of succession, must be a custom well 
known and distinctly ascertained. It. must be plead- 
ed specifically and with certainty and proved 
as it is pleaded. It must be established to be 
ancient and invariable, by clear and unambiguous 
evidence. It is only by means of such evidence 
that the Courts can be assured of their existence, 
and that they possess the conditions of antiquity 
and certainty on which alone their legal title to re- 
cognition depends. Bar Ssxarv ISMAIL Garoor 

, Bom. 380 


——---——Validity—Swampy land not fit for cultiva- 
tion—-Inhabitants of adjacent land grazing cattle 
therein for 40 years—Whether sufficient to create 
right of pasturage. 

A custom to be valid in law must be of imme- 
morial ex#stence and reasonable. The fact that the 
inhabitants of an adjacent village wero grazing 
their cattle on swampy land which was unfit for 
cultivation, for about 40 years, would not be suffici- 
ent to establish custom entitling right of pasturage, 
since the user is neither immemorial nor reason- 
able as it would permanently deprive. the owner of 
the land. SaLapursaman (Or owDatry v. OAZADDIN 

- Cal.174 

Custom (Punjab)—Alienation — Widow—Income 
property sufficient for necessities — Whether can 
alienate property for such purposes as marriage of 
daughter. 

A widow bound by the Customary Law of the 
Punjab cannot alienate her husband's estate 
even for a necessary purpose like her daughter's 
marriage, where the income of the estate was suffici- 


ing facts. 
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ent for the purpose. M., MUHAMMAD SBARIP v. TEJA 
SINGH Loh. 693 
——~—Ancestral property—Ferozepore District— 

Ancestral property in hands of sons of deceased 

judgnent-debtor—Debt not made charge on property 

—Property,if can be attached ineaxecttion of 

simple money decree against father. 

Ancestral property in the hands of the sons of 
the deceased judgment-debtor cannot, according to 
the Customary Law of the Ferozapore District, be 
attached by a Court in execution of a money decree, 
when it is not made a charge on the property. RANJIT 
SINGH v, MAGHI MAL Lah. 725 FB 
Custom cannot be deduced by mere inference 

-~ Riwaj-i-am. 

Custom cannot be deduced by mere inference and 
in the absence of any direct questions on the point, 
it would not be safe to make any presumption even 
on the basis of: the riwaj-t-am. UJAGAR SINGH v. 
Diya Kaur p Lah. 710 


—Custom is tribal—Enquiry made by Court is 
more scientific than inquiry of Settlement Officer 
—Custom is primarily tribal and not local. 

Per Jai Lal, J—There is no good reason to 
ignore the large number ofinstances in favour of 
daughters which arecited in the Oustomary Law 
and which relate to the Lahore Tahsil on the ground 
that they do not relate to the Ohunian Tahsil. It 
must be remembered that custom is primarily tribal 
and not local, and the division of a District into 
Tahsils is an artificial division made mainly for 
revenue and administrative purposes. These in- 
stances are an important indication of the prevail- 
ing tendency in favour of daughters, This tendency 
to favour daughters and sisters is specially to be 
found among the Arains. 

"The Customary Law doesnot create the custom; 
it merely records the fact of its existence. More- 
over, an inquiry made by the Court is more scienti- 
fic than the inquiry of the Settlement Officer before 
whom the females are not represented atall and 
instances are found where the statement of the 
custom reflects rather the wish of the males—specially 
the more influentiul of them —rather than the exist- 
BALANDA V. SUBAN Lah. 951 
- Custom should be proved in every case— 

There is no general custom, 

There is no such thing asa general custom in the 
Punjab, and “it is necessary in every case to prove 
that the parties are governed by custom and what 
the custom is. To hold otherwise would amount to 
manifest injustice as custom inthe Punjab is more 
local than tribal, though it may be both, and if 
there is a custom prévalent ina small area or in 
a small tribe, that custom will always be held not 
proved because in most other areas or amongst 
other tribes the custom is otherwise. BALANDA v. 
SUBAN Lah. 951 


Judicial decisions, weight of— Decision’ is 
only relevant under s. 13, Evidence Act (I of 1872). 
Courts should place greater value on judicial 

decisions than on the statement of a custom in 

the Customary Law. A judicial decision depende 
on the evidence produced in the case which may be 

a badly conducted one. A decision on a question 

of custom is nota judgment in rem; it is merely 

an instance, relevant under s.13, Evidence Act, of 

a particular custom being asserted or denied, or 

possibly recognised, though the word ‘recognised’ 

may mean recognised by the parties to a particular 

transaction rather than by the Courts. BALANDA v. 

SUBAN Lah. 951 
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————Marrlage—Jut Sikhs—Strict principles of 

Hindu Law, whether applicable. 

The Jat Sikhs hold liberal views upon the ques-. 
tion of the validity of marriages with women of 
other castes and the strict principles of Hiadu Law. 
are inapplicable to them. M. MUHAMMAD S ARIF ?. 
Tesa SINGH Lak. 693 
Proof—Analogy —Custom cannot be proved 

by analogy. 

The existence or otherwise ofa custom cannot be 
decided merely by analogy. There is no such thing 
as a.general custom. Farz MU AMMAD v. Atta; DITTA 
: Lah, 297 
Rattigan’s Digest, para. 23 (1)—Statement i in 

—Held, does not correctly state existing custom. 

The remark in para. 23 (l; of Rattigan’s Digest 
to the effect that a person is not an heir to his 
maternal grandfather, except in succession to his 
mother, applies to ancestral property. This remark 
is not a correct statement of the custom as actual- 
ly existing in the Province, Aumap v. MUHAMMAD 

Lah, 135 

Riwaj-i-am and Woajib-ul-arz— Hntries not 

specifically purporting to mention non-ancestral 

property — Whether refers to ancestral property 
onl 

Ensries i in a riwaj-i-am or wajib-ul-arz, which du 
not specifically purport to mention non-ancestral 
property, must be taken’ to refer t» ancestral prop- 
erty only. AHMAD v. MUHAMMAD Lah. 135 

Riwaj-i-am of Ferozepore District—Answer 
to Question No. 32, effect of. 

The answer to Question No. 32 in the Customary 
Law of the Ferozepore District is not evidence of 
any custom antagonistic to the ordinary rule of custom. 
RANJIT SINGH v. Mac .1 Man Lah, 725- F-B 
————Successlion— Aruins of Chunian Tahsil, 

Lahore District — Self-acquired property — 

Collaterals exclude daughter. 

Per Addison and Coldstream, JJ.: (Jai Lal, J, 
contra):— ^. daughter of an Arain does nut succeed 
to the self-acquired property ofher father after the 
death of her mother in Chak No. 2 (Abbotabad) in 
the Chunian Tahsil of the Lahore District. The 
nephews oud grand nephews of the last male owner 
succeed in'preference to har. Batanpa-v, SUBAN 

Lah. 951 
mm emmm Daughter — Kaler Jats— Daughter 
succeeds in preference to collaterals. « 

Among Kaler Jats, a daughter succeeds to the 
-father in preference to collate:als. UJAGAR “SING., v. 
Drvat Kaur ah. -710 
—— m Jats of Phillaur Tahsil, 

-Jublundur District — Daughters, if excluded by 

collaterals up to and including fifth degree. 

Among Jats of Phillaur Tahsil, Jullundur District, 
daughters are excluded by collaterals up to and 
including the fifth degree and no distinction is 
drawn between -ancestral and non-ancestral proper- 
ty. SAJJAN SING. v. D ANTI Lah. 33 

Tama Johar Jats of Phillaur Tahsil, 

-District Jullundur—Cotluterals in second. degree, 

whether eaclude daughters from ,succession to 

self-acquired..property —District Lyalipur—Persons 
domiciled therein, held to have, carried their. custom 
with them from their places. 

Lyallpur was colonised in the nineties by persons 
coming from all overthe Punjab who carried their 
respective: customs with them. 

‘According to the decision of their Lordships of the 
Privy Council, an entry in the Customary Law of 
the dullundur ‘District, -tó the effect, that collaterals 
upto the fifth degree. exclude daughters. as Tegards 
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ancestral or sslfacquired property -cf their father, is 
a strong piece of evidence in favour of the collaterals 
in the second degrée an! this statement of their Lord- 
ships cannot be whittled away "by general remarks 
that daughters” aré hot usually consulted when an 
enquiry 1s made into the customs of the people ` or 
that the custom generally followed in the’ Punjab is 
to the contrary. Similarly, there is little ” use in 
attempting to reasgn:a priori ‘that the document of 
custom was not carefully prepared, for alithat ‘it 
purports to be or “should be is a ‘compilation’ of the 
statements of custom 38 given by the people. ` ae 

Consequently,.the burden is heavy on the daugiiters 
to prove that they aré hot so ‘excluded from succeed- 
ing to the self-acquired property of their father by 
the collaterals in,thé second dégreé. | 

ffeld, that” daughters ‘do“not susceed to the 
eelf-acquired land of their” father amongst Johar 
Jats of Phillaur Tahsil of the Julluadur District in 
prefers mee to second degree collaterals, ~ DEWAN 
SINGH v, SANTI Lah. 39 
-Successlon—Mikans tribe of Shahpur Dis- 

trict—Non-anctstral property — Married daughters, 

if exclude collaterals. ` 

According to ,the custom prevailing in ‘the 
Mikans tribe, and the Muhammadan land- holders of- 
Shahpur Dietrict generally, dollaterals , aze ‘éxcluded~ 
by married daughters in succes asion ‘to the non-an- 
cestral property of a sonless proprietor, but the 
collaterals have a prior right to succeed to his an- 
cestral property. AaMAD Y. “Muaamaap | Lah. 135 

~——— Self-acquired property — Jats ‘of 

Amritsar District ~Collaterals, if succeed i in 

preference to daughter.’ 

Held, that among Jats of Amritsar District, col- 
laterals are not entitled to succzed ‘to the salf- 
acquired property of the deceased in preference to his 
daughter. JawALa SINGA v. SANTI” ` Lah. 314 
Debtor and creditor. Ses Contract 337 
‘Declaratory suit — ‘Plaintiff n possession of 

shiwala—Defendunt, merely .contesting | plaintiff's 

right to be manager—Suit for declaration—Decree, 
if can be passed. 

Where the plaintiff was in, posseesion of a shtwala 
and the defendant who. claimed no right’ thereto for 
himself contes:ed the ‘plaintiff's right to ba the 
manager and the plaintiff filed a suit for declaration: 
that he was in poss2s3ion of “the same and for ro- 
straining the defondant from intərleriag with it: 

Held, that the possession of the Plaintiff was suffi- 
cient evidence. of the title as owner against the de- 
fendant and he was eititled to the decree prayed 
for, Dra PARKASI v „Buana Mau Luk. 282 
Decree ~Ex parte. decree—Refusal, of petition for 

tıme to compromise filed on behalf. of, both parties 

—Whether reusonable ground” for restorution— 

Dezen. dant ready, with, witnesses on preyitus date— 

Application for time cannot be said to ‘be mala 

fide and. medical certificate, c cannot be rejected, 

Held, that the fact that a patition for time to 
compromise filed on behalf of both’ parties was re-' 
fused, Was a “ reasonable | ground for asking Yor 
restoration of the suit. 

Where thedefendants were ready with their wit- 
nesses on ‘the previous date, an application for time 
cannot be ‘said to be mala fide and will not justify 
the summary ‘rejection , of the” medical certificate 
which was granted by a practitioner under the gm- 
Nat unr SING av. 
K UB LAL Sine: © Pat. 496 
pedication—Inference that, land „is dedicated for 

use as public ‘road, from ¢ continuous user—Whether 

“one of fact and open: to. rebuttal, ” 
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Inference of dedication of land for use as a 
pablic road from its long and continuous user as 
such is really one of fact rather than of law and can 
be rebutted. Mren Ras v. Municrpan Committers, 
ABOHAR , Lah. 524 
Deed—Admissibility— Document executed between 

strangers to suit—Whether admissible to prove 

“title of party to suit, 

Documents executed by parties who are strangers 
to a suit are not evidence in proof of the title of 
fhe party relying on them in thesuit. Buaawan Das 
v. PArAB 1 DIAL Lah. 704 
Construction—Held, kabuliyat was un instru- 

ment duly executed, 

Held, on construction of power. of attorney that 
the grounds on which the validity of execution of 
the kabuliyat was sought to be impeached could 
not be sustained and must, therefore, operate as an 
instrument duly executed. Sarar (OHANDRA BASU v. 
Bisoy Cuanp Ma ATAB PC1 
- Construction — Marriage controct— Surety 

sought to be made liable—Burden, of proof—Held, 
~- burden was not discharged and surety was not 

liable. 

Undera marriege contract, it was provided that 
in theeventof variance between the parties to the 

“marriage, the husband should pay his wife a cer- 

tain sum per mensem and-that one A should pay a 
certain amount to the wife while the marriage sub- 
sisted, After setting out the factum of the marriage 
and its celebration, and mentioning that the husband 
had accepten his liability to pay Rs, 17,000 as 
prompt and Rs. 34,000 as deferred dower, there 
followed a declaration in the nature of a 
summing up as follows: “It is declared that both 
the aforesaid dowers, that is the prompt and 
deferred, are payable in full by the man marry- 
ing ag alldue debts are, that he should pay the 
same without any deductions at thetime they fall 
due, and that the girl married is entitled to reccver 
the same from her husbaad and the surety.” The 
wife claimed ina suitfor dower that A was liable 
as surety; 

Held, that within the four corners of the deed, 
there was no definite or unequivocal undertaking on 
the part of A to pay the dower in question, and that 

-the onus rested onthe plaintiffof demonstrating 

` beyond reasonable doubt the existence of such an 

undertaking in the deed and she had failed to do 

this. FATIMA BEGUM v. AnMaD ALI K.AN PC785 

Construction—Mortgage security - Essence of 

transaction—Power conferred on mortgagor to sell 

~ mortgaged property freed from mortgaged security 

without knowledge or consent of owner— Whether 
consistent with object of deed. 

The essence ofa transaction by way of loan on 
security, is that the lender, unwilling to rely solely 
on the personal liability of the borrower, requires 
in addition to be given a right in rem; and to 

. insert in the same document a provision by which 

“the borrower bestows the required right in rem, 

and a provision enabling the borrower to destroity 

forthwith, is a proceeding difficult to contemplate 








Tas probable. To reach the conclusion that 
-such is the intention and operation of a 
-mortgaze secuity, the language should be 


such as to admit of no possible doubt as to its 
meaning. Where itis alleged that a power is con- 
ferred upon the mortgagora which enabled them 
-at any time to sell and transfer any part of the 
‘mortgaged property freedfrom the mortgage securi- 
ty, without ‘either knowledge or consent on the part 
of the owner of the- securit , such a power, if con- 
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Deed-— coneld, . 
ferred, is certainly 4 remarkable provision to find 
a place ina mortgage, for it would appear to be of 
2 nature inconsistent with and indeed repugnant to 
the essential object of the deed which contains it 
Natsu MAL v, Raman Mau PG 786 
— —-Construction —Substance to be looked into. 
In order to construe the legal effect of any parti- 
cular instrument it is not the description at the 
head of the document which ought to be the con- 
trolling factor, but it is the substance of the docu- 
ment and not theform which is to be looked into. 
Bauratr Nara OHAKRAVARTY v. BASANTA Kumari 
Devi Cal. 718 
Recitais in deeds, how far binding on heirs. 
Even in cases where the defendant is the heir-at- 
law of the obligor and as such bound by the reci- 
tals contained in the document executed by its pre- 
decessor, the Court will, in valuing the evidence, be 
justified in taking into account the fact that 
the detendant was not himself a party to the trans- 





‘action and the plaintiff and those opposed to the 


plaintiff are thus placed in a position of advantage 
and the disparity arising from this circumstance 
becomes all the gieater when the defendants are 


minors. ANUMOLU Narayana Rao v. G. ATTARAJU 
VENKATAPPAYYA Mad. 819 
Divorce—Adultery — Allegation of husband's 


adultery with unnomed woman—Woman identified 

by petitioner and witnesses - Petition not amended 

—Decree nisi, if can be granted. 

Where in the petition for dissolution, adultery of 
husband is alleged and it 1s stated that the person 
with whom adultery was committed was unknown 
to her but a particular woman is identified by her 
and the witnesses, the identification is sufficient to 
grant a decree nist for dissolution of marriage 


“though no amendment is made as to name, especially 


when desertion has also been proved. ELENA Mary 

Grant v. Norman MALING Grant ` Pat. 743 

—~—— Jurisdiction—Cohabitation in definite place 
in India—Jurisdiction of Courts in India to 
hear petition. 

In a petition for dissolution of marriage, im 
which it is stated that the husband cohabited with: 
the wife petitioner in various places but 
the last place of cohabitation wassome definite place 
in India, it must be held that atthe time of eo 
habitation hey were domiciled in India, thus con- 
ferring jurisdiction on Indian Courtsto hear the 
petitiun. Erena Mary Grant v. Norman MALING 
GRANT Pat 742 


—Procedure—Suit for dissolution by husban 
on ground of adultery of wife—Cuse sent fom 
enquiry—Finding that adultery though condonec 
had revived by subsequent matrimonal offence- 
Counter-allegation by wife of adultery of husbanc 
after decree—Whether can be raised, 

Where an ex parte decree was granted ina sui 
for dissoluti'n by the husband on ground of wife’ 
adultery, but the High Court returned the case fo 
enquiry to the District Judge who found tha 
although there might have been condonation, th 
act of adultery had been revived by a subsequem 
matrimonial offence, namely, by the continuance o 
correspondence of an amorous kind between the wif 
and the co-respondent, and the wife raised a counter 
allegation of the husband's alleged adultery witi 
another woman subsequent to.the decree: | 

Held, that she could not raise this matterand j 
could only be examined upon the intervention of : 
third party or of the King's Proctor. E. W,G 
Howes v. Messrs. MYRTLE HOWES — Rang. 735S i 
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Divorce Act (IV of 1869), 8. 51—Wife's petition— 
Evidence of petitioner and witnesses taken in 
England—Evidence, if can be accepted, 

Where on a petition by wife for dissolution of 
marriage filed in India, evidence of the petitioner 
pnd witnesses was taken on commission in Eng- 
and : - 

Held, that although in fact the petitioner should 
have given evidence before the Court, herself, con- 
sidering the fact that the petitioner was the wife 
and presumably at the mercy of the husband so far 
as Means are concerned, and necessarily with regard 
to opportunity for travel, the “evidence taken on 
commission in England should be accepted in ac- 
cordance with the view taken in England with regard 
to evidence taken on commission ELENA Mary Grant 
v Norman MALING Grant Pat. 743 
Easement—Eusement of necessity — When can be 

granted—EHasements Act (V of 1882), s. 13 (c). 

An easement of necessity isnot to be granted 
merely onthe ground of convenience or advantage, 
but solely on the ground of absolute necessity, ZAKIA 
BEGAM v. LUCKNOW IMPROVEMENT TRUST Oudh 414 
———— Permissive enjoyment of access and use of 

light or air: for over 20 years —Prescriptive right, 

if acquired Limitation Act (IX of 1908), s. 26. 

Where the owner of a vacant site who has full 
power to build a houseon it does not build a house 
there for 20 years, the enjoyment of the access and 
use of light or air by the opening to the adjacent 
house is only permissive and no easement is acquir- 
ed. Suer Mosammap v. MAnBUB BEGUM Lah. 454 
Easements Act (V of 1882), 5. 13 c). SEE 

. Easement 414 
Election—Hssentials of. 

Where different remedial rights arise out of the 
same facts, the question whether the party aggriev- 
ed is bound to make an election depends upon the 
zircumstance whether the remedies are in their 
nature inconsistent. The essence of the matter is 
shat a litigant cannot come before a Court of 
Justice and have recourse to repugnant remedies, 
in other words, election is the choice between two 
ox more co-existing and inconsistent iemedies, At 
ihe same time a party may prosecute as many reme- 
lies as he legally has, provided they are consistent 
ind concurrent. GaInDo Devi v, S.:.ANTI SWARUP 

All. 657 

zlectricity Act (IX of 1910), s. 9 (2)— Licensee 
taking pariners and vesting building, ticense, etc., 
in partners who undertake to pay one-tenth of 
projits to licensee and after his death to his heirs— 
0 consent of Local Government — Transaction, 

validity of — Applicability of ss. 24 and 57, 

Contract Act (IX of 1872)— Contract, 

divisible. 

A licensee took in partners and the partnership 
leed vested the buildings, machinery, books; papers 
ind the license of electricity in the partners w.th- 
mut the previous consent of the Local Government. 
Partners agreed to pay one-tenth of the profits to 
he licensee and after his death to his heirs as long 
ıs the company was in existence: 

Held, that the licensee transferred a part vf his 
indertaking within the meaning of s, 9 (2) and the 
ransaction being without the consent of the Local 
zovernment, was void under sub-cl. (3). 

Held, also the contract was a single contract 
vhich had no contingent part and under the Elec- 
icity Act, the contract was void, that is to say was 
106 enforceable by the Court. Hence s. 24, Contract 
let, did not apply similarly s. 57 of Contract Act, 
Iso hadno application. Ma Kyrn Hons v. Ona Boon 


Loox Rang. 707 
- 8.9 (2), (3)—“ Transfer", meaning of— 
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“ Undertaking " includes everything appertaining, 
to supply of electricity under license. a 
The wording of sub-s. (2) of s. 9, Electricity Act 
is extraordinarily wide. The licensee ` may -not 
transfer his undertaking or any part thereof by sale, 
mortgage, lease, exchange or otherwise and the word 
‘transfer’ is a word of very wide meaning that in- 
cludes every transaction whereby a party divests 
himself or is divested- of a portion of his interest, 
that portion subsequently vesting or being veste 
in another party. The undertaking referred to 
would include alllands, buildings, machinery, lines 
of supply, goodwill, ete., in fact everything which 
appertains to the ‘supply of electricity under the 
license. Ma Kyrn Hone v.Ona Boon Hoox | 
: Rang. 707 
Equlty—Laches—Delay in seeking equitable remedy 
—Effect 
Long delay and negligence of the plaintiff, which 
in other words, amounts in language of equity 
pleadings to.“ laches " will disentitle a claimant to 
come in and establish his claim, eventhough that 
claim is not disputed. Kissonpas PREMOHAND v., 
JIVATLAL PRATAPSHI & Co. Bom. 529 
Estoppel — Mortgage — Suit for ejectment ` by 
avoidance of mortgage—Estoppel, if operates. í 
A rule of estoppel cannot be invoked in a case 
where the suit for possession is nòt basad on the 
mortgage but is one in repudiation of the mortgage, 
being one in ejectment by avoidance of the mortgage 
in question, RAJANA v. MUSABEB ALI Oudh 79 
—-—— Persons knowing property to ' have been sold, 
repairing w&—Whether can raise plea of estoppel. 
In order to bind a person by estoppel, it must be 
shown that the person incurring the expenditure did 
so undera bona fide belief that he was entitled to 
the land over which he was incurring theexpendi- 
ture. Consequently, where knowing that a certain 
property constituted part of the property sold to the 
plaintiff, the defendants of their own accord .incur 
expenditure by repairing buildings thereon, they 
cannot raise any plea of estoppel based upon their 
own conduct, ZAKIA BEGAM v. LuokNow IMPROVEMENT 
TRUST Oudh 414 
— Pre-emption proceedings under 3. 26-F 
Bengal Tenancy Act (VIII of 1885)— Landlord: 
wanting to exercise right of pre emption—Objection 
by tenant that he was fixed rate tenant—Objection 
allowed but question of status left open — Sale 
kobala not reciting, fixity of rent— Question of 
estoppel, whether arises against purchaser. 
Where in pre-emption proceedings when the land- 
lord wanted to exercise his right of pre-emption, 
an objection that the tenancy was ata fixed rate 
of rent is allowed, leaving open the question of status 
of-the tenant, the fact that in the kobala by Which the 
purchaser purchased the holding, there wasno mention 
of the fixity of rent and that the price was paid at 
the time of registration of kobala, does not give 
rise to any estoppel against purchaser ina suit by 
the latter for a declaration that he was a fixed rate 
tenant ofthe holding and ss. 26-D and 26-F have no 
application. Dr. FERDINAND Peeters, S. J--ARCBBIS_op,” 
CALOUTTA V. KUMAR Kris.na NANDY Croupaury 
, . - Cal 596 
Suit for profits—Question of jurisdiction 
not dectded—Defendant, if estopped from objecting 
to jurisdiction in subsequent swit to recover canal 
dues. 
Where all that was decided in the previous suit 
claiming- a share of the profits was that the claim 
for canal dues could-not be joined with the claim for 
profits in. a suit under s. -108, cl. 15 of the Oudh 





gliv 
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Rent Act and no question of jurisdiction was raised 
by the defendant in the previous suit, it cannot be 
said that he is estopped from objecting to the juris- 
diction of the Civil Court to try the subsequent suit. 
Kuni Brsart LAL v. Sant PRASAD Oudh 274 
Evidence—Commission—Issue of —Defendant. resi- 
ent in Penang—Defendant present within .Court’s 
jurisdiction long, before application for issue of 
commission to examine him—Commission, whether 
should be refused. 
* Agents ofthe defendant made an application for 
examination of the defendant who was a resident 
of Penang on, commission. The trial Court permit- 
ted - the examination of the witnesses on commis- 
sion but not the defendant, the reason given being 
that the defendant was present at the time of the 
hearing of the petition to set aside-the ex parte 
decree and he could easily have approached the Gourt 
and got it to record his evidence. before he left 
for, Penang: 

Held, that this was not a.sufficient gronnd to refuse 
an issue of commission to examin the defendant. 
MUNAMMAD Iprarim 9, ALLAPIO at RoWTHER Mad. 583 
Evidence Act (I of 1872), ss. 11, 13, 21, 32 12) 

and (3)— Admission “in the course of business’, 

meaning of-~--Statements made in the transaction of 
ivate business--Admissibility. 

here the point in issue. was whether there was 

a family.settlement which w-s binding on the 

plaintiff, and aletter written by the defendant to 

his, wife making reference to a settlement and asking 


her to do certain. acts, to forward the settlement was - 


adduced in evidence to prove the settlement : 

Held, that the document was not admissible under 
ss. 11 and 13 but was, admissible under s. 32 (2) 
of the Evidence Act, read with s. 21. 

The words ‘in the course of business’ in s. 32 (2) 
of the Eyidence Act, mean in the way that business. 
(which may be ofa purely private or even trivial 
nature) is conducted. It is not necessarily connect- 
ed with a course of business which. suggests a 
series of acts of business. PALAPARTHI RAMAMURTAI 


v. aa INA Rao Mad. 30 
Se. 8. . 
Ber Custom (Punjab) 951 
Sez Evidence Act, 1872, s. 11 30 





———— 8 13—Judicial 
Admissibility. . 
Quaere.—Whether judicial recognition..of a custom 
is relevant,under s. 13.of the Evidence Act. Dewan 
SINGH v BANTI Lah. 39 
ss, 13, 32 (4), 40, 43.49, 87—Judgments 
not inter partes—Custom judicially recognized— 
Presumption—Question of fact—Previous judgment, 
ag to custom, whether. mere. documentary. evidence. 
The faat that a particular custom. has been judi- 
cially recognised establishes that the custom is 
reasonable and not opposed to public, policy so that 
it will be upheld whenever it is proved. This is 
the legal aspect of the custom. But, judicial re- 
cognition of acustcm in another suit leaves untouch- 
ed the proof of the fact, that the cnstom is applic- 
able to the particular parties who. are before the 
Oourt. That is a question of fact to be established 
by the particular parties. The question of fact— 
whether the parties, before the, Court are bound by 
the gustom——must be determined by appropriate 
evidence in that very case. When it.is.alleged that 
a custom is binding upon a particular body, of 
persons united by ties of religion, common descent, 
ete., this. distinguishes it from a local custom, The 
evidence appropriate for establishing. that the cuetom 


recognition, of custom— 





is binding on the particular parties must ultimately. 
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include proof of the fact that the parties before the 
Court have adopted it asa rule of conduct, have 
consciously accepted it ashaving the force of law; 
that the particular parties have been governing- 
their conduct in accordance with the custom. :The- 
matter must depend on aninquiry asto “what has 
been de facto the practice; such a custom originates 
as aruleframed or at any rate followed by the 
parties (or their predecessors) for the conduct of 
daily life: the rule so framed grows up into. a 
custom. Proof of this ultimate fact—that the.parties 
have adopted the rule of conduct—may consist of 
adducing previous instances in.whieh the particular 
parties themselves have followed the tule. Second- 
ly, ıt may consist of instances concerning other per- 
sons belonging to the same community orgroup 48 
the particular parties, in which case it is a matter of 
inference that the particular parties would have 
acted in s similar way. To justify this inference 
the link must necessarily be established that 
the particular parties, and the third parties 
whose conduct is actually proved stand on the same 
footing either by belonging to the same community 
or group, or to acommunity so similar to the one in 
question that the inference in question may be legiti- 
mately drawn. That the instance.relied upon -consists 
ofan instance proved in Court, does not differentiate 
the_instance from other instances. The distinction 
between such an instance followed by a judgment 
and other instances consists in the weight to be 
attached to the instance. The judgment may of 
course make the matter res judicata if all the re- 
quirements of s. 11, Civil Procedure Code, are satis- 
fied. On the other hand, the previous judgment 
may be merely evidence under ss, 40, 41 49, 87, 
32. (4) or similar sections of the Evidence Act, or 
the judgment may be admissible under the provi- 
sions of ss. 13 and 43, Evidence Act, as. only 
establishing a particular transaction in which the- 
custom was asserted and recognized. Even in such 
cases the practical effect of the previous judgment 
or decision may by reason of the quantity and 
nature of the evidence then adduced be that third 
parties may not consider it worth their while to 
contest once more the applicability of the customary 
rule to themselves, although they were not strictly 
bound by the previous decision, and although the 
decision didnot make the matter res judicata. Or 
the custom may have been continually put forward 
and, proved by evidence, sothat the time has come 
when a Judge may say that he no longer requires it 
to be proved, but that he will take judicial-notice 
of it. Baz SAKAR v. ISMAIL Garoor Bom. 380 
-——-——-§. 21. Ber Evidence Act, 1872, s. 11. 30 
— 8. 32—Statement by Hindu in will in his 
own favour—Admissibility of. 

A statement made by the deceased in his will.in 
his own favour is not admissible under the Evidence 
Act for the purpose of proving that there was a 
severance of joint family tie between him and-his 
son. This statement cannot be brought within the 
provisions of any of the clauses enumerated: in s. 32, 
Evidence Act, MANGLONAL SUGNOMAL v PADIBAI 

Sind 444- 
——. s, 32 (2) and (3). Sex. Evidence Act, 1872, 

s. ll. < 30 

———- 5, 329 (4). Sze Evidence Act, 1872, 5 13 -- 
- 380 

- ss 32 (4), 36, 83, 43, 35—Question of 

limits. of a particular mahal-—Whether within- 

32. (1)—Map mot. made under. authority. of Govern- 

ment, admisstbility— Proof of accuracy—Necessity- 

Of taa OP p a OO ee a SRS RS 
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The question of the limits of. a particular revenus 
mahal is not a matter of public right or public or 
general interest so as to be within e. 32 (4) of the 
Evidence Act, nor is a map which is not a published 
map generally offered for public sale or a map made 
under the authority of Government within s. 36. 
It ison the contrary within the provision of s, 83 
that maps made for the purposes of any cause must 
be proved to be accurate. Krsno Prasan, SINGH 
BAHADUR v. Banurra KYER P.C 329 
———— S., 32 (5)—Essentials to be proved for. ap- 
plicability—Statement,. if should have-been made 
in judicial proceeding—Special means of know- 
ledge—Statement by member of family who is deud 
made before dispute—Admissibility 
Statement made as to relationship by a.. member 
of the family who isdead and before the dispute 
arose is admissible under s..32 (5), Evidence Act. 
The language ofsub-s > requires only that the 
statement tendered in.evidence must be one made 
by a person having special means of knowing the 
relationship to which it relates, and that it must 
have been made ante litem motam. These are the 
only pre-requisites tothe admission of the state- 
ment, and it isnowhere laid down that a third 
condition should be fulfilled, namely,that the state- 
ment should be relevant to the-matter in issue in 
respect of which it was made, The Legislature 
does. not say that the statement should bave. been 
made ina judicial case, where alone the question 
of relevance can arise. The language; unrestrict- 
ed as it is by any such condition, embraces every 
statement as to relationship made ante litem motum 
by a person having special means. of knowledge 
of it; and it is immaterial whether it was made 
in a. judicial proceeding or otherwise. It is clear 
that for an extra-judicial statement there can Dbe 
no issue with reference to which the question of 
relevancy may be determined- Brro v. ATMA Ram 
P.C,346 
s. 35. Sex U.P. Land Revenue Act, 
IP. 0. 329 
s. 35—Revenue Record—Entries in—Re- 
levaney of, to show. land was used as thoroughfare. 
Entries inthe Revenue Record made by a public 
officer in discharge of his duty are relevant. for the 
purpose of showing that the land was found to be 
used as a roador a thoroughfare when the entries 
were made. Megu Ras v. Muniorpan ComMMITTss, 





s. 40 





ABOHAR Lah, 524 
— 88,40, 43. Ber Evidence, Act, 1872, s. 13 
380 


8.43 — Judgment — Admissibility against 


third purties—Judgment against third party—_ 


Burden of proof, if altered 

Whether based upon sound general principle or 
merely supported by reasons of convenience, the 
rule that sofar as regards the truth of the matter 
decided, a judgment is not admissible evidenca 
against one who is a stranger to the suit has long 
been accepted as a general rule in English Law. 
Exceptions there are but the general rule is not in 
doubt. The same rule applies in India. 

Held, that a. decree holding that the area of an 
estate was comprised within. certain boundaries 
along with the plaint that preceded it and the 
steps in execution which followed were evidence of 
the assertion of a right and were thus admissible 
as evidence of the right. . 

A judgment is evidence of weight even against 
third parties. mat 

When a judgment is not inter -partes,, nor a. judg- 
ment in rem, nor does. it relate, to. a. matter. of 
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money be recovered as money had and 
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public nature, ‘and ‘the existence of the judgment 
is not a fact in issue, even if it be relevant under 
sonie of the provisions of the Evidence Act, no in- 
ference can be drawn from its use. Serious con- 
sequences might ensue as regards titles to land in 
India if it were recognised that a judgment against 
a third paity altered the burden of proof as between 
rival claimants, and much “indirect laying” might, 
be expected to follow therefrom. Kzs'o Prasapv. 
BAHURIA ; P. C. 329 
——— 8,49. Ser Evidence Act, 1872, s. 13 380 


s. 50— Evidence of repute—Nature of. 
Section 50, Evidence Act, sets out’ the conditions 
when an opinion as to relationship is relevant, 
Such opinion must be expressed by conduct and it 
must be the opinion of a person who as a member 
of the family or otherwise has special means of 
knowledge onthe subject. Evidence of notoriety of 
an adoption must be evidence of a number of people 
who owing to their circumstances are ina position 
to say what was the attitude of the alleged adoptive 
parents towards the claimant. Maune Mya MAUNG v. 








Ma Mya SEIN Rang 362 
-——- §.63. Sege Practice : — 190. 
—— $8.33, 36, 63 (2^. Bre Punjab District 
Boards Act 1883,s 57 - i 573 
- 8.87: See Evidence Act, 1872, s. 13 380 
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: 91 — Promissory note insufficiently 
stamped—Admissibility—Proof of liability by oral 

evidence, when permissible. ste 

When a promissory note is executed in satisfac 
tion of a pre-existing liability the inadmissibility 
of the promissory note by reason of its being de- 
ficiently, stamped does not preclude the proof of the 
pie-existing liability by oral evidence. When the 
loan is contemporaneous with the execution of an 
inadmissible promissory, note, the debt can be prov- 
ed by oral evidence independently of the promissory 
note only if the parties intended at the time of the 
execution of the note that it was collateral to an 
oral contract by way of giving security. for the loan 
or making conditional paymént of the debt, ante 
cedent or contemporaneous. When, however, the 
promissory note forms the substance of the contract 
with all its terms, s. 91, Evidence Act, would pre- 
clude proof, of ‘the contract otherwise than by 
document itself end if the promissory note is in- 
admissible for any reason, the contract cannot, be 
proved by any. extraneous oral evidence nor can 


received. 
ANANDA V. PUNDALIK Nag. 673 
$. 91—Scope of. ot fi 

Section 91 of the Evidence Act, precludes proof of 
the terms of a contract. but it cannot exclade proof 
of the mere fact that a certain sum of money passed 
from the hands of. one person to anothér. ANANDA. 
v, PUNDALIK Nag. 6.73. 


----— 8, 91—Suit on distinct oral agreement of 
loan—Defendant repudiating promissory note as 
colourable document—S.91 whether applies, 
Where a piaintiff conceding that an under-stamp- 

ed pro-note.is invalid for purposes of, creating an 

obligation, avers the existence of a distinct oral 
agreement of loan and sues for money had and 
received and the defendant repudiates the promissory 
note as being merely a colourable document and 
neither party relies on the document as embodying 
the substance of the contract, s. 91 of the Evidence 

Act, does not come into play and the promissory . 

note can be used ag & corroborative evidence on- 

the point of actual.payment of money. ANANDA 2,” 

PUNDALIK Sp Basar ue Nag. 673 
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ss. 103, 106—Tenant claiming reduction of 

falkar rent—Onus is on them 

The onus is upon the tenants under ss. 103 
and 106, Evidence Act to prove that they were 
entitled to any reduction of the felkar rent by 
reason of the fact that any of the trees on which 
the assessment had originally been made had ceased 
to exist or that any of the trees in respect of which 
it was sought to recover falkar had been planted by 
the tenants themselves. K. O. De v. Hira BEWA 

° .  .Cal-461 
s. 111. Sze Oontract Act, 1872, s. 19-A. 5 
s 114 Ses Negotiable Instruments Act, 
1881, s. 118 - 819 
- s. 124. Sre Tort 433 


Execution— Decree transferred to Collector - Powers 
conferred on Court executing decree donot pass to 
Collector- Court which passed decree has power 10 
hold inquiry whether or not decree has been satisfied 
— Civil Procedure Code (Act V of 1908), s. 47. | 
After a decree has been transferred for execution 

to the Collector, the powers conferred by the Code 

of Civil Procedure on the Court executing the dec- 
yee remain with that Oourt, and do not pass to the 

Collector. Nor do the provisions of the Revenue 

Manual bar the jurisdiction of the Civil Court which 

has passed a decree from holding an inquiry whether 

or not thedecree has been fully satisfied. Where, 
therefore, the decree-holder has certified payment by 
mistake or through fraud of the judgment-debtor 
and the case has been struck off as fully satisfied, by 
the Collector, the trial Court has jurisdiction to deal 

with the decree bolas GANU GALON wido: x 41. 
ivi ocedure Code. Gasras SINGH v Deni SINGH 

Civil Proce reni SINGA 

Execution sale-—Betting aside—Sale set aside 

“on application of judgment-debtor—On appeal 
confirmed—Subsequent application by others to set 
aside sale~Limitation, when begins to run— Limi- 
taation Act (IX of 1908), Sch. I, Art. 166. 

On an application by Judgment-debtor an execu- 
tion sale wae eet aside after a month from the date 
of sale. Appeal was dismissed but the sale was 
confirmed on revision by the High Court. Subse- 
quently, another judgment-debtor and other persons 
having an interest in the property and who had 
knowledge of the sale applied to set aside sale: 

Held, that the right of the petitioners of making 
an application for setting aside the sale became 
barred before the sale was set aside by the Court, 
and this right could not be revived on account of 
a subsequent wrong order of the Court setting aside 
the sale. Consequently, under Art. 166, Limitation 
Act, the starting point of the period of limitation 
for setting aside a sale was not the date of tne con- 
firmation of sale but the date of sale. Onunr LAL v. 
Ram Ranvisoy Prosap SINGH Pat. 225 


— Power of Executing Court—Decree assigned 
Notice to judgment-debtor—No contest—W hether 
can raise objection in execution. 

A decree was assigned by the Official Assignee 
to another person. His name was substituted as 
decree-holder after notice to the judgment-debtor, 
who did not appear to contest the assignment. 
He, however, in execution proceedings objected to 
assignment as collusive. The objection wes allowed 
by the Execution Court: 

Held, that the Executing Court could not question 
the assignment. SAILENDRA KRISHNA CHOUDHURY v. 
HARENDRA KUMAR ROY Cal. 430 
— Receiver, appointment of—When can be 
made—Applicant should show it is just and 
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convenient that Receiver should be appointed—Civil 

Procedure Code (Act V of 1908), 0. XL, r. 1. 

A Receiver will not be appointed in execution of 
a decree asa matter of course. The appointment of 
a Receiver in all cases is subject to the pro- 
visions of O. XL, r. 1 of the Civil Procedure 
ode and no Recsiver can be appointed in any 
case unless it appears to the Court that it is 
just and convenient that a Receiver should be 
appointed. Where no ground is alleged in the 
application for execution for such appointment, 
Receiver will not be appointed. It is for the 
applicant to show that it is just and convenient 
that a Receiver should be appointed and not forthe 
opposite party to show cause why no Receiver should 
be appointed. Manras Kunwar v. B, P. BRUKLA 

Oudh 302 
Rent decree - Procedure laid down in Bihar 

Tenancy Act (VIII of 1934), should be followed— 

Sale in execution of rent decree—Effect of. 

Parties cannot depart from the procedure laid 
down inthe Bihar Tenancy Act, for executionof a 
rent decree. Simultaneous issue of sale proclamation 
and theorder of attachment is essential, The effect 
of a sale under the Tenancy Act, and a sale 
under the Civil Procedure Code, are two very differ- 
ent things. Ramsanam Sine. v. Ramp. AL LAL 

Pat. 692 (a) 
Factories Act (XXV of 1934), si 2 (1)—Breach of 

rules—Sentence. a 

Penalties against factory owners who are exploit- 
ing labour must be deterrent especially in view of 
the fact that detection is frequently avoided. 
Harizpiao V. JUMPEROR Nag. 745 
s. 2 (1)—Rules framed under, rr. 45 (1), (b), 

42— Occupier, meaning of—Munim appointed by 

person having ultimate control of factory—Such 

muoim being the ultimate authority on the spot 

—Whether ‘occupier'—Special contract of service— 

Burden of proof. 

A person appointed by the person who has ulti- 
mate control of a factory as the latter's munim and 
who is the ultimate authority on the spot and who 
is maneging the factory on behalf of his master, 
answers tu the description of managing agent ins, 2 
(1), Factories Act, and is ‘occupier’ of the factory, 
The word ‘munim' as commonly used does connote 
agency and persons dealing with the chief authority 
in charge of the factory where it is situated would . 
look upon him as the agent of the owner or 
occupier. The phrase ‘managing agent’ in the 
definition does not have any limited technical 
meaning but denotes simply an agent who manages 
the factory. The burden of proving any special 
contract of service or agency between him and his 
master ison him. HARIBHAO v. EMPEROR Nag. 745 
Foreign decree—Ex parte decree of foreign Court 

against British subject residing in British India— 

Executability in British India—Carrying on busi- 

ness in foreign territory, effect of. - 

The mere fact that a British subject residing in 
British India had a business ora place of business 
ina certain Native State at the time of the suit, 
would not make him a subject of or a resident in that 
State so as to render an es parte decree passed 
against him bya Court of that State executable in 
British India. 'THIRUNAVAKARU PANDAKAM v. PARASU- 
RAMA AYYAR Mad. 183 
Fraud—Deed executed to commit a fraud—Fraud 

i la ae executing deed, if can repudiate 

ed. 

If a document is brought into,existence to commit 
a fraud, the party who intends committing the fraud 
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will not be allowed in the Contt of Justice to repu- 
diate it 11 fraud was actually committed by means 
of that deed. Where, therefore, a sale-deed is exe- 
cuted in order to save a property from the clutches 
of a decree-holder and the fraud is committed, the 
party who commits the fraud cannot be allowed to 


challenge the deed and title of the person in whose 
favour the deed is executed. Dwarka Ram v. 
JALESWARI Pat. 874 


Frontier Crimes Regulation (li of 1901), 5, s0. 
Sre Criminal Procedure Gode, 1898, s. 526 175 
Governmentof india Act, 1915, 15 & 6 Geo. V, 
©. 61), 8. 32—Secretary of State—Liabitity of— 
Benefit received by recovery of fine—Order for 
restitution, if can be made against Secretary of 
tate. é 

There is no liability whatever of the Secretary of 
State for acts of the Courts or the consequences of 
those acts. Even if the Secretary of State has 
derived some benefit by recovery of fines, the receipt 
of money by him does not render him liable under 
a restitution order for the fines se recovered, as he, 
is not liable for acts and consequences of acts of 
judicial officeis, BATESHWARI PRASAD v, SEORETARY 
or STATE , All. 309 
Government of India Act, 1919, (9 &10 Geo. 

V, Gh. 101), ss. 65 (1) (e)—S_ 65 (1) (e), con- 

struction. 

Section 65 (1) (e), Government of India Act, 
cannot be construed to mean that the laws are to 
be general laws for all persons for all Courts and 
for all places and things. DEBENDRA Narain Roy v. 
JOGENDRA Narain DEB Cal. 615 
s. BO-A— Laws contemplated by s. 80-A, 

nature of—S. 80-A (3), interpretation of—"Subject 

to the provisions of the Act,” meaning of. 

The ‘laws' contemplated by s. 80-A (1), Govern- 
ment of India Act, are laws of all kinds, not only 
laws in general or in the abstract, but rules of law 
in concrete casesas well. Section 80-A (3), should 
be interpreted as meaning that the local Legisla- 
ture of a province if it makes or takes into con- 
sideration any law regulating a Central subject, 
it may not do so without the previous sanction 
of the Governor-General. In other words, that it 
may do so with such previous sanction. The 





expression “subject to the provisions of the 
Act" should be understood inthis sense. DEBENDRA 
NARAIN Royy. JOGENDRA Narain DEB 9 Cal. 615 


———— 8. 80-A—Schedule of classification, Part II, 
item No. 51—Central subject, if can be legislated 
upon under s. 80-A (3). 

A declaration contemplated in item No. 51, Part 
11 of the Schedule of Classification is not the only 
way in which a provincial Legislature is enabled 
to deal with a Central Subject, and a Ventral Sub- 
ject may be legislated upon by such Legislature 
under s. 80-A (3), Government of India Act. DEBENDRA 
Narain Roy v. JOGENDRA Narain DEB Cal. 615 
s. 80-A — Sub-sections of s. 80-A are not 

to be read as mutually exclusive. 

The several sub-sections of s, 0-A are not to be 
read as mutually exclusive, but the first is cuntrol- 
led by the. other thiee, the second controls the first 
and ıs in its turn controlled by the third, the 
third controls both the first and the second, and the 
fourth controls all the others, DEBENDRA Narain Roy 
v, JoGENDRA Narain DEB Cal. 615 
Grant—Lost grant—Presumption—Presumption of 

lost grant from state of facts is question of fact 

—bSuch presumption arises only on long possession 

under claim of definite right. 

Whetler a lost grant is to be presumed fiom a 
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given state of facts is a question of fact; that is 
to say, a Court is not bound to presume a lost 
grant though it may doso. It is only in case of long 
possegsion under the claim ofa definite right that 
the question of presumption of a lost grant 
arises, MAHENDRA Nats Sixgar v. BBABENDRA CHANDRA 
Roy , Pat 66 
- Presumption of lost grant—EHxpress grant 
but lands not identified—Presumption, if arises, 

The presumption of lost grant cannot arise where 
there is an express rent-free grant to certain persops 
or their predecessors-in-title but the land cannot be 
identified KAMES WAR SINGH Basapuryv. Saxaawat 
ALI Pat. 238 
Guardian and ward—Suit to enforce bond— 

Guardian's liability, if to be first ascertained. 

The proposition that the extent of the guardian's 
liability for amount payable by the guardian to the 
minor must first be ascertained before a suit can be 
maintained has no application to a case where the suit 
is to recover a liquidated sum of money dueupon the 
bond. Punavagti Satyam v. KUOSIBLOTLA SATYA- 
NARAYANA i . Mad. 692 (b) 
Hindu Law -Adoption—Status of adopted son, if 

altered by subsequent deed by adoptive father. 

When a person is given in adoption, he is trans- 
ferred to the adoptive family and the adoptive 
father cannot, by any subsequent instrument, alter 
his status. B.opati Naty OHAKRAVARTY v. BASANTA 
Kumari Devi Cal, 718 
- Alienation — Manager — Manager mot 

describing himself as guardian of minor co-parceners 

— Alienation, if rendered void. 
“The manager of a joint Hindu family is competent 
to alienate joint property for necessary purposes and 
the mere fact that he did not describe himself as 
guardian of the minors will not render a mortgage 
‘entered into by him for such purposes, a void 
transaction, Even if there bea change of status, the 
mortgage is binding on the minors until it is shown 
to have been effected without consideration and legal 
necessity, C.HAJJU MAL v. MULTAN SINGH Lah 916 
Widow—Journey to Prayag—W he- 
ther necessary for spiritual benefit of widow's 

husband- Widow, if can alienate husband's pro- 

perty for this purpose. 

There is no authority in support ofthe contention 
that a journey to Prayag ıs necessary for the 
spiritual benetit of a Hindu widow's deceased husband 
or that the expenses of such journey have ever been 
held to be included in the purposes for which a Hindu 
widow is authorized to alienate her husband's 
property, TIRBENI Sanar v. Ram Sinead  Oudh 925 
eA: Widow — Legal necessity—Rs. 1,575 
out of consideration of Rs. 5,500 found to be for 

legal meee — Conditional decree, gif can be 

passed. 

Where only Rs. 1,575 out of a consideration of 
Rs. 5,500 is proved to have been justified by legal 
necessity and there is no evidence to show that the 
alienation in question made by the widow was itself 
justified by legal necessity, the Court is perfectly 
Justified in giving a decree to the plaintiffs seeking 
to set aside the sale, conditional on payment of the 
amounts found to have been justified by légal 
necegsity. TIRBENISaad4Iv, Ram SING Oudh 925 
Ancestral property—Grandsons inheriting 
from grandfather—Property, whether ancestfal as 

regards them. i 

Property inherited by a Hindu male from his 
father's father or father’s father's father js ancestral 
as regards his male issue, 4. e, property inherited 
by grandsons from their grandfather is not’ joint 
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ancestral property as regards themselves though it- 


would be so as regards their male issues. Susanpas 


AND V. S-ANKERDAS GOPALDAS Sind 355 

a “applicability. Ses Malabar Law 706 

= Sunni Bohras of resi Taluka— 

7hether follow Hindu Law in matters of succession 

kh ebah applicability —Application of co- 
enary law - i : 

The Sunni Bohras of Borsad Taluka cannot be 
differentiated from other sunnt bohras of Gujarat 
ov from ‘the Memons and Khojas in whcss case the 
law is well settled. The presumption is that these 
Hindu~converts to Islam are governed by the Hindu 
Law of inheritance and succession, though that 
presimption has been held to be limited to the law 
of inheritance and succession in the strict sense, t e., 
as applicable to the estate of a separated Hindu. 
There can be no presumption that that law applies 
as awhole to a Muhammadan community. It is 
possible’ that that law or 8 particular incident of 
that law “may form part cf the Customary Law of 
a community, ‘but that can only be go by. a special 
custom which must be alleged and proved. Bar BAKAR 
v. IsMAIL GAFOOR ae Bom. 380 
____- =‘Gonversion —Re-conversion -to Hinduism— 

Formal ceremony, whether necessary—Mere declara- 

‘tion of re-converston, whether sufficient. * 

Whether or'not a -formal conversion is a pre- 
requisite to a person becoming a Hindu, the mere 
fact that a person makes a declaration -that -he has 
become à re-convert to Hinduism 15 totally inadequate 
to maké him'a Hindu again. Ramayya a Mre 

LIZABETH A 
= See Pasa rag a —Insolvency ‘of father —Son's 

“interest, whether vest in Official Assignee—Aitach- 

‘ment “of joint Hindu family property—Holder 

declared: insolvent— Death of insolvent—A pplication 

for ‘execution agan sons— Sons held legal 

“represe ives—Liffect. 

ee nda Redes he insolvency of the father 
‘the son’s interest does not vest in the Official Assignee. 
A son is entitled to deal with ‘his interest in spite of 
‘the father’s insolvency and any alienation made by 
tim would be valid and binding even asagainst the 
Official ‘Assignee until the Official Assignee by a 
proper procedure exercised his right to make the 
gon’s interest in te pis -tamily estate liable to 

jatisf ther's debts. : 
ah Ae anaa pad the facts, that the sons were 
‘the legal representatives of the deceased within the 
meaning’of ss. 50-and 53 of the Civil Procedure Code, 
and for the purpose of application-under O. KAI, r. 22, 
Moreover, on the insolvency of the father the only 
property that vestedin the Official Assignee was the 
right, title and interest of the deceased, and the sons 
right; titleand interest in the joint family estate did 
not become vested inhim, although by adopting 
‘proper proceedings, the Official Assignee could, for the 
“benefit of the creditors of the insvlvent father, avail 
of the interest of the sons in the Joint family estate 
Tt was therefore necessary to bring. thesons on 
record and the Court would inquire whether the pro- 
verty in their ‘hands was hable to satisfy the decree 
‘having regard to s. 50, ae Wig Tend along with 

- J AI V. JIVAND. 

8. “58. Bat PREWAB. ee 
kal mama i Son's liability we ate. debts, SaR 
- Negotiable Instruments Act, 1881, s. 118 819 
Pae ralan bip Minor member of joint 
'family—High Court, if can appoint guardian ‘jor 
Kim apart from Guardians and- Wards Act— 
Alienation by father—High Court, when can- sanc- 
nion— Letters Patent (Bom.), cl.-17. Sa 
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The High Court can appoint a guardian of property. 
minor, who is a member of a joint Hindu family, 
and where his property is an undivided share in 
property, under its general jurisdiction, and apart 
trom the Guardiansand Wards Act. It can likewise 
‘sauchion an alienation by the father or the manager 
of a joint Hindu family when it is satisfied that 
the alienation is for the benefit of the minor. 
In re MAnADEO KRISHNA RUPJI Bom 947 
————Impartlble estate — Estate in hands of 

father his separate property—Adult son has no 

right of maintenance. 

The right to maintenance which the son of the 
holder of an impartible zamindari possesses is only 
an incident attaching to its character as joint family 
property. The adult son is not entitled to mainten- 
ance when the impartible estate in the hands of the 
father is his own separate property. M SWBBAYYA 
Tuevar 9. SIVAGNANA MARUDAPPA Panpran Mad. 92 
Jolnt family. Sse Partneiship 69 
— Alienation — Father manager — 

Transfer by junior member—-Registered power-of- 

attorney from futher, necessity of. 

Where the father is the .manager and a junior 
member makes a transfer of immovable property, 
tor: the transfer to be effective, a registered power-of- ` 
attorney from the father is essential. Guasirey -MAL 
v. Har PRASAD All. 37 
m Ancestral . business — Whether 

heritable asset—Contractual partnership may be 

joint family property —'Such : partnership, if 
governed by Hindu Law. 

Co-parcenary, with all its incidents, is a creation 
of Hindu Law and ifa business isnot a heritable ` 
-asset -descended from the common.ancestor it cannot 
be regarded. as the ancestral business of a Hindu 
joint family. A contractual partnership may . be 
joint Hindu. family property, but- such- partnership 
will not -be. governed by the provisions of Hindu 
Law relating to co-parcenary property. It is possi- 
ble foran uncle anda nephew.to possess joint 
family-property by throwing all their property into 
the. common-iund, but it-1s-not passible for an 
uncle, and a nephew tostart business jointly -and 
then give to it the character of an ancestrat joint 
Hindu family business. Such business would mere- 
ly be a contractual partnership and governed 
by the:-provasions of the Contract Act. -Kanaara 
Lat v. Fram Devi Dayar BRIS LAL - Lah-759 
Joint Jamily property—Two brothers 

acquiring property by joint exertions—Nothing to 

show intention to keep <property sepurate— 

Everything. pointing to-contrary— Presumption— 

Partetion— lif ect—Such property, if can be willed 

away. : 

Property acquired by -members of a joint Hindu 
family by joint exertions may aot- only -be joint 
-property but also joint iamily property. 

Two -brothers -in Hindu family acquired -such 
property as did not exist.-at the time-of their 
tather’s death by juint exertions and they- treated 
the same as their jviut or joint family -property 
and not as their partnership property. The marri- 
age expenses of each brother and the expenses 
ıncurred by them on their messing and on- pilgrim- 
age came uut of the joint funds. No separate 
-accounts-were kept: 

Held, that the property was joint- family - pro- 
porty. On partition between such brothers, such 
proper.y and that. acquired subsequently remained 
joint family in 1espect -of each brother and his 
sons and in the absence of any evidence to prove 
that there was a severance -of a`- joint family tie 
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between one of them anl his son, all the property 

which he died possessed of would be joint family 

property aud he cannot, therefore, make a will in 
respect of it, MANGLOMAL SUGNOMAL v. PADIBAI 

Sind 444 

Joint famlly—Managing member entering 

into partnership with stranger —Other members of 

family, whether become partners. ` 

Where the managing member of a joint Hindu family 
enters into a parwuership with a stranger, the other 
members of the family do nct ipso facto ‘become 
partners in the business soas to clothe them with 
all the rights and obligations of a partner, as defin- 
ed by the Vontract Act. In such a case the family, as 
a unit, does not become a partner, but only such of 
its members as in fact eater into 8 contractual 
relation with the stranger ; such a partnership will 
be governed by the Contract Act. Kanuaya Lat v. 
Fiem Davi DAYAL BRIJ LAL Lah. 759 
m Presumption of jointness. 

The strength of the presumption that a Hindu 
joint family continues to be joint necessarily varies 
in each case. The presumption is ‘stronger in the 
case of brothers than in the casa of cousins, and 
the further one goes from the tounder of the family 
the presumption becomes weaker and weaker. In 
case of secund and third cousins, the‘presumption of 
joitness practically disappears, KANHAYA LAL v. 
Firm Devi DAYAL BRIJ LAL Lah, 759 
——— —— Trude — Mortgage by manager, of 

ancestral property, for carrying on ‘business— Duty 

of mortgagee. 

Where a joint Hindu family carries on a busi- 
ness or protession, and maintains itself by means of 
it, the member who manages it for the family has an 
implied authority to contract debts for its purposes, 
and the creditor is nut bound to inquiré into the 
purpose of the debt inorder to bind the whole 
jamuly thereby, because that power is necessary for 
the existence uf the family. Consequently; where 
the manager mortgages the ancestial property, it is. 
sutticient tor the mortgagee to prove that the mortgagor 
had been carrying on ancestral business and that the 
loan was advanced on his representation that the money 
was required tor that purpose, It is not necessary tor” 
the mortgugee tomake any fuither enquiry regard- 
ing the uctual necessity for the mortgage debt. 
Kesar SINGH v, SaNTOK BINGH ` “Lah, 769 

Maintenance—Adult son, uf entitled to 
maintenance, 

- An adult sun is not entitled to any maintenance. 
Even temporary illness or disorder does not- give 
rise to the obligation: BoUPATI Nara CaAKRAVARTY V. 
BASANTA KUMARI DEVI Cal. 7138 
a Aduit son —Suit for maintenance, 
ìf ties. j : 

Where the father isin possession of joint family 
property, the adult son is entitled to be Mamban- 
ed “from out of the mmcome of the joint family prop- 
erty but it 1s doubtrul if he can maintain a suit 
tor maintenance against the tather when he could 
as well sue for’ partition. Wheie the properiy in 
the father's possession is impartible, the son would 
not, even ıt the impartible estate bs joint ftamuy 
property, be entivled to sue lor partition, anu 1N SUGU 
cases, a suit fur maintenance has been permitied, 
M SUBBAYYA 'T' hEVAR v, DIVAGNANA MARKUDAPPA l’aNDIAN 

Maa. v2 
~—— Arrears of maintenance— Court's 
discretion in regurd to rate. ` 

du dealing wiih clims for, arrears of mainte- 
nance the Guurts have a lare discrétion ‘to grant or 

withhold those arrears with special referenge to the 
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urgent need and necessities of the widow. The period 

from which arrears should be allowed and the rate 

are both in the Court's discretion. GurusHIDDAPPA 

MALLAPPA v, PARWATEWWA 9. IVAPPA Bom. 973 

————- Maintenance — Liability—Hindu,if.bound 
to maintain minor.step-brothets—Aged. father suing 
for maintenance—Sons’ liability. 

Under Hindu Law, a Hindu is under a legal obli- 
gation to maintain his wife, his minor sons, his un- 
married daughters, and his aged.parents whether he 
possesses any property or not. There is no obligas 
tion to maintain one's Minor step-brothers. 

Where in a suit by the aged father for maintenance 
against the sons, the father failed to establish that 
any of his ‘properties passed into the hands of his 
sons : 

Held, that the father should be given ‘maintenance 
only in proportion to: the income of his sons. 
NARINJAN SINGH v. GURMUKH SINGH Lah. 28 
- ——-- Widow-Amount of maintenance— 
Stridhan, if to be taken into account— Productive 
and unproductive stridhan. $ 
Per Broomfield, J.—As an ordinary rule stridhan 
oraamənts are nol tə bə taken int) account in as- 
sessing maintenancs.. It need not be laid dowa as 
an invariable rule. If thewidow were in.-posses- 
sion of ornaments of. great valus which she would 
not ordinarily wear or. use, and -which she would 
be likely to` dispoze of, that might. bs a different 
matter. 

Per Wassoodew, J.—In calculating the amount of 
maintenance the widow's stridhan must be’ -taken 
into account. unless it is of an unproductive charac- 
ter. It is difficult upon principle to say that the 
clothes and jewels or.ornaments of the widow, what- 
ever their value, should invariably cba excluded in 
the calculation of her maintenance out of her hus- 
band's property. Her right to claim maintenance 
out of the husband’s estate is indeed absolute and 
rests upon ‘the possession of her husband's property 
by the paison from whom the maintenance is,claim-- 
ed. That right is subject to her private means 
whether actual or potential. Ib is-illogical. that 
in the consideration of the circumstances of her 
position as well as the estimated income of- tha- 
propérty sought to be made liable for hər mainten- 
ance, the potentiulity of the widow's income from 
stridhan ornaments upon conversion should not be 
tuken into account in fixing the amount of-her main- 
tenance. GugusRIDDAPPA MALLAPPA v. PARWATEWWA 
SHIVAPPA Bom. 973 
~— — Widow—Member of joint family 
_Qying leaving father and .two widows—Father 

“settling. part of property for maintenance of one 

.of them and adopting son—Right of other widow 

ayainst adoptee for her maintenunce—Wéole estate, 

ij should betaken into account. -Such widow, if by 
adopting a son to her late husband, waives her. right 
to maint nance. 

A widow of a member ola joint Hindu family 
takes the right of her Maintenance in the .property 
as it stands atthe time of her“husband's .deata 
when suchright comes into existence. -But where-he 
dies leaving behind him his father and two widows 
and the father makes a settlement of part of the 
property on one of the widows tor her maintenanve 
and adopts a son subsequently, subject tu such may- 
tenance, the other widow who is unprovided® tor 
cannot clam tobe paid her maintenance by the 
adoptee, on the basis of the income of the whole 
estate. Property already. settled on the other widow 
cannot be taken into account. in determining her 
maintenance, though that part.. may be. liable vior 
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Contribution towaids maintenance on its reversion 
to the estate on the death of the other widow. 
Consequently, the adopted son is liable to provide 
for her muiutenance only from the estate, which he 
actually enjoys. 

Where in the above case, the widow who was 
not provided for, adopts a son, and her tather- 
in-law and his adopted son biing a suit to set aside 
her adoption, the widow cannot be deemed to have 
waived or abandoned her right to maintenauce, 

erely because she makes an adoption and contests 
the suit to set it aside, GURUS. IDDAPPA MALLAFPA 2, 
PARWATEWWA SuIvaPPa Bom. 973 
—-——. Martlage—Validity—Eyjfect of physical 

compulsion in effecting marriage, - 

Though a Hinau mariage is a sacrament and 
not a civil contract and it.is not permissible to 
apply toa Hindu marriage allthe principles of the 
law of contracts, in determining the validity of 
a marriage, fundamental principles like freedom of 
consent by sume responsible person, if not by the 
spouses themselves, ought not to be ignored, and 
a mariage cannot be upheld as valia if on the 
evidence the Court holds thatthe bridegroom never 
wanted to bea party to the marriage and that 
somebody else caught hold of his hanu and made 
him tie a thali round the giil’s neck. Boopapati 
ANKAMMA V, BOODAPATI BAMANEPPA Mad. 875 

Minor, Bes Contract Act, 1872, s. 239 311 
Partition—Dayabhaga—Blending personal 
acquisitions with family property—What con- 
stetutes—Nephew letting uncle who financed him 
to act as his banker—Whether amounts to blending. 

Even in the case of a karta mixing his own 
monies with family monies, the meie fact of a com- 
mon till, or a common bank account, need of itself 
effect uo blending so long as accounts are kept. The 
fact that the nephew in a Dayabhaga family let 
his paternal uncle who financed him ın his business, 
to act as his banker or cashier 18 no evidence of 
blending, in the absence of proof that the nephew's 
money wus going towards the general expenses of the 
joint family. NUTBEHARI Das v, NANILAL Das 

P. C. 321 
— — Dayabhaga—Co-sharer putting up 
buildings on land—Mode of partiron. - 
In partition the most ordinary method when one 


co-sharer has put up buildings on the landis to- 


allut to him for his share a -portion of the land 
which contains his building. When this cannot be 
done or would not be fuir,it may nevertheiess be 
unreasonable and unnecessary to treat such co-sharer 
exactly .as the others. NU1BEHARI Das v. NANILAL 
Das - P.G. 321 
—_—_— Family settlement entered into be- 
tween brethers—Valuation of vusiness— Data in- 
complete—-Proper assessment held tmpossible—Held, 
it could not ve assumed that they entered into 
agreement unfuir to themselves or their families. 

Two Hinau brotheis M and G who carried on busi- 
ness unuer various names entered into an agreement 
of partition “not loùg belore the death of M. The 
other bicther G aamuitted that the most relevant 
account buuk remained in his possession, The agree- 
meut wus sough. to be set usiae by G's hens on the 
ground of iis being unfair: 

Heid, that the lack of any. valuation of the busi- 
ness Carried on by G in his owu name lett iw- 
complete the data necessary to the arrival at any 
conclusion as to the allegea unfairness of the agree- 
ment and that the responsibility‘for this rested upon 
G. lt was impossible to properly assess the fairness 





01 .the partition by a mere valuation of the-atock - 


1. INDIAN CASES 





- [1931 
Hindu Law—contd. > e 


held in the various businesses at tha date of the 
aieement and in the case of the jewellory business 
carried on by G and M, the amount and value of the 
stock held on any particular date coull affurd no 
tiué test of the value of the busines3, it having 
little relation to the turnover or the profit earned 
or- of the value of tne goodwill ; 

Held, further, that buth G and M being successful 
experts in their business it was not to be readily 
assumed, except upon convincing evidence, that they 
would enter into any agreement that was unfair to 
themselves and their families or his family and no 
such evidence had been pioduced, BIS..AMBaAR NATH 
Kapoor v. AMAR Nata j P. C. 561 
Partitlon—Iniention—Question is one of fact. 

-A separation may be effected between co-parceners 
by clear and unequivocal intimation on the part of 
one Co-parcener to another of his desire to sever 
himself trom the joint [umily tie. But the quesstion 
being one of intention is a questiun of pure fact 
depending, upon the circumstances of each case. 
MANGLOMAL SUGNOMAL V PADIBAI Sind 444 

Religious cndowment—Founder divesting 

-herself by appointing wahiwatdar—sSuts by founder 

to remove him, in her personal capactty—Main- 

-tainability of, apart from s. 82, Urvil Procedure 

- Code (Act V of 1908), 

The founder has the right to determine the 
courses of devolution in these matters, and where 
she has handed all the wehiwatdar's rights on 
to the defendant, and divested herself of every 
vestige of interest in the matter, she cannot sub- 
sequently tile a suit, basedon her personal right to 
sae for a personal right of management of the 
devasthan apart from s. 92, Civil Procedure Code. 
GANGARAM V. Doogoo Nag. 269 
— Management— Founder's rigħts—Sub= 

sequent benefactor—Light of founder to manage 

and supervise, extent of. 

Where a laay by way of trust gifts away a field 
to a public temple she 15 the author of the trust in- 
asmuch as she gifted the field to the temple, and so 
has the right to administer it. She is’ entitled, if 
she so desires, to appoint another person to manuge 
the trast on her behalf, but that does not take away 
her right to supervise his actions, and remove him, 
if he mismanages. But this doctrine is limited to 
the founder, and does not extend to persous who 
subsequent to the toundation, furuish additional 
contripusions. They do not thereby “become joint 
founders. Their benefaction 1sregaided as nothing 
beyond an accretion to an exisiung foundation. 
GANGARAM v. Doonoo Nag. 269 
— — kights vesting inidol—Idol, tf a 











trustee. 

Whee the rights of the executants of a deed 
beccme extinguished and pet vested in an iaol, tLe 
iaol is not a tiustes but the property becomedffhe 
idols piopeary. BBhUFATI Nato ULAKBAVARIY V. 
Basanta Kumari Devi Cai. 713 
~ Succession—Failure of succession to 

office oJ trustee—Aight of management, tf reverts to 

younaer—Line 0} wnhkeritance Jrom jounder. 

On the failure ot the successiun to ibe cifice of 
the tiustee the nelt cf munagement ota religicus 
enauwmens reveits to the founder und jns Leib «uu 
the Mana,cment aua control ot the properly lollows 
the line ot inheritauce ficm the founae:, Conpequent~ 
ly the aaupbter’s son's son being im tle line ol me 
heritunce fiom the tcunder, the mana,ement devolves 
on him though heis not an heir, DIA Parkas. V. 
Briana Man Lah. 282 - 
Reversloner—Person claiming as rever: 








seen 
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sioner—Duty to give evidence showing prima facie 
there arc no nearer heirs, ` 
Tt is incumbent on a plaintif claiming as a 
reversioner not only to establish the particular re- 
lationship set up by him but also to give some 
evidence showing prima facie that there are no 
nearer heirs. BARRO v. NARAIN PRASAD 
Reversloner—Suit by, for declaration that do- 
cument by widow does not affect their rights—Person 
disputing plaintiff's title joined—Issue regarding 
pionna status should be tried—Suit falls under 
3. 42, ` 
In dealing with suits by reversioners, a distinc- 
tion has been drawn between relief in respect of 
the individual or personal title of the particular 
plaintiff and relief claimed for the benefit of the body 
of reversioners represented by the presumptive re- 
versioner. Relief of the former kind has generally 
been refused on the ground that an anticipatory 
declaration of the kind may be rendered - valueless 
by future events; but relief of the latter kind is not 
open to the same objection, especially after the 
recognition of the representative character-of a 
reversioner's suit and of the consequent applicabili- 
ty of the rule of res judicata even in favour of or 
as against the actual reversioner, who might not 
have been a party to the presumptive reversioner's 
suit. Where a suit is brought by a reversioner for 
a declaration that ‘certain documents by a widow 


should not affect*the interests of the reversioners, ` 


the defendants can set up a title of another claim- 
ant by way of jus tertii and an issue relating to 
the suing reversioner's status is Proper and neces- 
sary. 

A presumptive reversioner, when looked at in the 
character of a representative of the body of rever- 
sioners, has ‘legal character’ within the meaning 
of s. 40 of the Specific Relief Act; and if that cha- 
racter is disputed or denied by another, there is no 
reason why the case sbould not be held to fall 
Within the section. Desu REDDIAR v. SRINIVASA REDDI 

' Mad, 286 
Successlon—Dancing girls—Dancing girl 
discarding her profession and liring as married 
woman—Succession to property—Nature of estate 
taken by her daughters—Subsequent reversion to 
immorality, effect of. 


When a dancing girl practising the calling of 
her caste acquires property thereby, it devolves 
more orless after the fashion of stridhanam, 


females taking in preference to males. If a dancing 
girl eschewing the calling of her community adopts 
the ordinary life of a respectable married woman 
and acquires property, that property would devolve 
in accordance with-the ordinary rules of Hindu Law 
in spite of the fact that she belongs to the dancing 
girl caste. 
ere a woman belonging to the dancing girl 
community elects not to follow her traditional call- 
ing but to become an ordinary married woman and 
then after her widowhood reverts to what would 
be described as an immoral life and brings up-her 
daughters as dancing girle, property acquired by her 
devolves upon her daughters clothed with the 
character of property acquired by an ordinary Hindu 
female, that isto say, subject to the disability of 
the ordinary Hindu female to take an absolute es- 
tate, and when it passes to the daughters, they would 
hold it subject to the same disabilities as attended 
the ownership of that property by a female when it 
was inthe hands of their mother. BALASUNDARAM 
V. Kamaksal AMMAL Mad. 82 
WIll—Life-estate given to widow and widowed - 


Oudh 72 
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daughter-in-law with remainder to son—Widow 
-given power to appoint persons other than limited 
heirs—Alienation prohibited even for necessity— 
Estate conferred, if widow's estate—Remainder 
interest in—Whether trangferable—Transfer of 
Property Act (IV of 1882), s. 6 (a), if applies— 
Power of appointment, if prevents vesting of remain- 
“der—Surcession Act (XXXIX of 1925), s. 119. 
Where bya will anordinary life-estate is con- 
ferred on the -widow of the testator and on his 
widowed daughter-in-law, with remainder over to 
his son and power is given to the widow to appoint 
persons other than the limited heirs, but no power 
is given to alienate even for necessity, and the tes- 
tator makes it clear that if either of the two ladies 
shall spend money in acts of charity or piety, she 
is to do it at herown expense andthe act is not 
to be made a pretext for alienation of property, the 
will does not create a Hindu widow's estate but 
only an ordinary life-estate with ‘remainder over, 
The interest in the remainder over is nota mere 
chance or possibility but a vested interest and not 
being property of the nature described in s. 6 (a), 
Transfer of Property Act, is transferable. The 
existence of a power of appointment would not pre- 
vent the vesting of the remainder, because where 
estates are subjected to a general power of appoint- 
ment in the first taker with remainder over in de 
fault of such appointment, the power does not sus- 
pend the remainder from’ vesting. KALI PRASHAD 
Gore v. Ram Gotam Sanu ae Pat. 831 
WIH — Proof of--Testator's wife and minor 
unmarried daughter practically disinherited under 
alleged will—Will ‘not produced for 22 years after 
dlleged execution—No mention of will on critical 
occasions Held, will was not proved, f 
A will purported to be executed by a Hindu, made 
his mother, step-mother and paternal aunt who were 
not under Hindu Law entitled to claim any 
portion of his estate, joint owners with his 
widow and the only child of the testator, a 
daughter, was, according to this document, to get 
at her marriage only a house and a shop, but even 
this property was given toher only for life, and was 
to revert to his estate on her dying unmarried or 
without leaving male issue. The testament was 
unnatural and ran counter to the ordinary senti- 
ments of persons having a status in society similar 
to the testator. The will purported to have been 
executed in August 1900 and the testator died 
within amonth of it, but it was not produced until 
1922, after commencement of the litigation. No 
mention ofthe will was made in any stateménts 
during this period : 


Held, that failure to mention the will in quéstion, 


m critical occasions was incapable of explanation 
on any other reasonable hypothesis than that it did 
not exist at that time, This circumstance, re- 
inforced, as it was by the unnatural character ` of 
the -dispositions contained in it, warranted the 
conclusion that the alleged will was not proved. 
Biro v. ATMA Ram MA P. G. 346 
—— ————_ Will stating that son was ‘separate 

for number of years—Will in Sindhi-—Construc- 

tion—Whether conclusively shows that there was 
severance of jointness between father and son. 

A statément made by father in a joint Hindu 
family, in a will in Sindhi, that his son is ‘Espa- 
rate’ from him for many yeare does show a s3ver- 
ance of the joint Hindu family tie: it is equally 
consistent with the msaning that the father was 
living separately from his soa at that tims. 
MANGLOMAL Suanomay V. PADIBAI Sind 444 
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Hindu Law of Inheritance (Amendnient) Act 
1011929), s. 1 (2)— Property which cannot be 
disposed of by will—Whether covered by Act— 
Preamble—Interpretation. 

The Act covers also cases where the property 
cannot be dispesed of by will. 

The words “the Hindu male dying intestate” in 
the preamble simply mean the Hindu male who has 
died or may die intestate. FPokran Dusapa v. Manoa 

Pat. 17 F. B. 
88. 2, 1(2)—Applicability—Material date for 
applicability of-Act is date when succession opens— 

Act has no retrospective effect. 

_ The Hindu Law of Inheritance (Amendment) Act 

makes no reference to the date of death of the Hindu 

male and the operation ofthe Act does not depend 
upon that date. The only date which is material 


_is the date when the succession opens or when the 


quéstion of succession to the estate arises. If such 
a question arose before the Act came into force, the 
succession would be governed by the Hindu Lawas 
jt stood before the Act. Ifthe question arises after 
the Act, it will apply. Therefore,,whenthe Hindu 
owner of an estate died before the Act came into 
force, the question whether the Act would affect the 


_ succession to his estate or not would depend on whe- 


ther he has left any female heir, such as widow, 


_ daughter, etc., or he has died without léaving any 


s 


such heir. In the former case it is only after the 
death of the limited owner that the succession 
opeas, that is to say, the reyersionary heir is enti- 
tled to enter into possession of the estate. If, how- 
ever, the owner has died without leaving any female 


| heir, the succession opens immediately on his death, 


and if he died before the passing of the Act, the 


` Act will havé no application. 


The Act is not, therefore, retrospective in effect 
and is applicable only when succession opens on 
the passing of the Act. Poxran Dusana v. MANOA 
NGGI” s Pat. 17 F. 8. 
Hindu Widóws' Remarriage Act (KV of 1856), 

8. 6—Applicability—Whether applies to cases 

where by custom re-marriage is allowed, 

The purpose of s. 6, Hindu Widows' Remarriage 
Act, 1s to validate widow marriages that prior to 
the passing of that Act cculd not be validated ; it 
was the purpose of the Act not to limit but rather 
to increase the rights of Hindu widows, not to 
restrict any existing custom of remarriage among 
Hindu wiuows but to give the right to Hindu widows 
to whom it had hitherto been denied. But where 
Hindu remarriage is generally 4 


i a D recognized, s. 6 
Hindu Widows’ hemairiage Act, has no ‘applica 
tion. Tarco v. EMPEROR Sind 366 





- S, 6—Ceremonres required for first marriage. 
whether necessary where s.6 does not apply—ke- 
marriage tm such cases, when valid—Penal Code 

(Act RLV of 1860), ss. 497, 498, 

Where it is clear that according to the custcm of 
second marriage or nikah among sweepers, the cere- 
monies ot the first marriage are net neceesary, the 
umarriage would not be 1endered invalid because 
ot the absence ot the cêremunges of the first marriage, 


as required by s.6. Lf according to custom attend. 


ance ol the caste people and the feast followed by 
cohabilation is sufficient to validate a second mai- 
riage, the proof ot these things, is enough to con- 
stitute a valid remairiage and the widow becomes a 
wife ofthe person to whom she 1s married within 
the meaning ot ss. 497 and 498, Penal Code. Taroo v 
EMPEROR : Sind 366 
Identificatio6n—Documents signed by professional 

identifiers—Court’s duty pointed out. 

The Uourts and all officers who have to receive 
documents on which signatures are identifiéd should 
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remember that they are not bound to accept the 
identification merely because the nature of the 
identifier's profession entitles him to perform 
identifications. It is very easy for any officer in 
-that position to become acquainted with the fact that 
such and such mukhiear whose name he frequently 
sees on papers of identification has really no other 
business, and in those circumstances the presumption 
isthat he is merely a professional identifier whose 
identification should not be accepted, In re R.A. 
MUKHTEAR OF OHAPRA Pat. 668 SB 
Income-tax—Accounts — Assessee not producing 
vouchers to enable checking of account books—Re- 
jection of accounts, propriety of. 

Where the assessee does not produce any vouchers 
or any other material which may enablea detailed 
check of his account books, the value of the account 
books produced by him is no higher than his mere 
word. In such circumstances there must be held to 
be material justifying the rejection ofthe accounts. 


BADRI S. au-So_an LAL y. COMMISSIONER oF INCOME- 
Tax 


Lah. 464 
Business expenditure — Lease granting 
exclusive privilege of excavating lime shells— 


. Provision for payment of a certain sum in several 
instalments—-Amounts so paid, whether capital ex- 
penditure or business expenditure—Recital of 
‘annual lease amount’, whether alters nature of 
expenditure. ° 
The assessee obtained from the Secretary of State 

for India the exclusive privilege of excavating lime 

shells within a certain area for three years under 

a lease deed which provided, inter alia, that “the 

lessee shall pay the sum of Rs. 30,450 in twelve 

equal instalments payable in advance on the 21s 
day of July and October 1930, January, April, July 
end October, 1931, January, April, July and October 

1932, and January and April, 1933, the annual leas 

amount being Ks. 10,150, in consideration of the 

pores exclusive privilege having been granted tc 
jm”: 

Held, on a reference by the Commissioner of In 
come Tax, that the sum of Rs. 30,440 paid by tho 
assessee to the Government under this instrumen 
of lease was a capital expenditure, and the state 
ment in the deed that the annual lease amount wa: 
Rs. 10,150 did not alter its nature and make i 
revenue exjenditure. COMMISSIONER OF Income Tas 
Maneras v. Messrs. P. T. (OL ENGALVAROYA ObETTIA 
& P.L.M.M V.S & Company, MADRAS 

Mad. 864 F N 

Profits — Money from branch in foreig: 

country remitted to headquarters in British Indi» 

—lresumption isthat it is profit and not capitan 

The ordinary presumption is that money remitte 
to the headquarters of a firm in British india fror 
a branch situated in a foicign countiy is presume- 
to be profits and not capital unless the assesse 
proves the contrary. Messrs, Tara Grann Ponu Ma 
v. COMMISSIONER OF INCOME Tax, PUNJAB, Nortu WES 
FRONTIER & Det 1 Provinces, LAHORE Lah. 77. 
income Tax Act (Xi of 1922), s. 10 (2) (iii)- 

Assessee raising capital in British India to inve: 

outside British India—Income of assessee com 

- prising income by way of interest from fize 
capitai—Interest on such capital is not deducible 
Where the cssessee raised capital in British Indi 

to invest-it outside British India andthe interes 

he had to pay on the borrowed capital was a 

expense incuired in connection with his outside ir 

vestment and had nothing to do with anything else 

_ Held, that he was not entitled to deduct such interes 

from his income assessed in British India,the sai 
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income comprising or including interest income paid 
on a fixed deposit. A. O. MACNABB v. COMMISSIONER oF 
Income Tax, PUNJAR, NORTH West Frontize & DELHI 
PROVINCES Lah. 584 
88.10(2) UX), 44—Firm — Discontinuance 
before assessment of tax—Liability of partners 
to be assessed jointly and severally on profits of 
firm—“Taz payable", meaning of. 

Section 44 of the Income Tax Act, which provides 
that where any business, profession or vocation 
carried on by a firm has been discontinued, every 
person who was at the time of such discontinuance 
a member of such firm shall be jointly and severally 
liable for the amount of the tax payable in respect 
of the income, profits and gains of the firm, is not 
confined in its application to cases where an assess- 
ment had been made before the discontinuance of 
the firm. The words “tax payable” in the said 
section mean tax which the firm or partnership 
would be liable to pay if it had not been discon- 
tinued, tex éither found to be due already or that 
will be found to be due in the future, COMMISSIONER 
or IncomE Tax, Maneras v. Messrs. P. T C ENGALYAROYA 
Cremtiag & P. L. M. M. V. S, & COMPANY, MADRAS 

Mad. 864 F B 
—— S. 23 (4) — Adjournment granted once— 

Subsequent adjournment refused — Whether con- 

stitutes wrongful exercise of discretion. 

Under s. 23 (4) the fact of failure to comply with 
the notice under s, 22 (4) makes itcompulsory on 
the cflicer tomake an’ assessment; and under s. 27 
unless the officer is satisfied that the assessee had 
not a reasonable opportunity to comply or was pre- 
vented by sufficient cause from complying with that 
notice, the assessment must stand. That he had 
sufficient cause for not complying with another 
notice is irrelevant, There is no rule by which 
the officer is bound or ought to announce before- 
hand how he proposes to deal with an application 
for an adjournment. Where the assessee has already 
obtaincd one adjournment it is his duty if he desir- 
ed a further adjournment, to apply ata date suffi- 
ciently early to enable him, in the case of a 
refusal, to be prepared to proceed on the appointed 
day. The case is not one of exercising a discretion 
and the fact that thé officer proceeded to assess- 
ment ‘to the best of his judgment.’ will not con- 
stitute a wiongful exercise of a judicial discretion on 
the ground that (1) no previous intimation had 
been given of the intention of the cfficer to refuse 
a further adjournment; and 2) that the assessee had 
shown sufficient cause for not ccmplying with the 
notice under s. 23 (2). (COMMISSIONER OF INCOME Tax, 
UNITED & CENTRAL. PROVINOES v. BADRIDAS RAMRAI 

PG793 
8.23 (4)—Assessment under s. 23,(4), without 
local enquiry— Effect, 

There is no justification for holding that an 
assessment made by an officer under s. 23 (4) with- 
out conducting a local inquiry and without record- 
ing the details and results of that inquiry cannot 





have been made to the best of his judgment with- - 
COMMISSIONER OF. 


in the meaning of the section. 

income Tax, UNITED & CENTRAL Provinces v. BADRIDAS 

Rampal PCG793 

S. 24— Loss incurred in transaction not 
part of asseesee’s business cannot be deducted from 
profits. 

The assessee purchased from his debtor a piece 
of land for the amount of debt plus further 
Rs. 9,497. A deficit of Rs. 6,403 subsequently 
materialised in respect ofthis Rs. 9,497 by reason 
of a decree which converted the purchase into mort- 
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gage forthe original debt and assessee was ranked 
as an unsecured creditor on the debtor being dec- 
lared insolvent: 

Held, that the purchase of a part of tha land for 
Rs, 9,197 did not arise out *of the money-lending 
business and any loss suffered by the asgessee in 
respect of this purchase cannot be regarded as 
expenditure incurred solely for the purposes of 
earning profits or gain in money-lending business. 
Section 24 did not apply and the loss of Rs. 6,403 
incurred by the assesses asa result ofthe purchase 
of land by him, was not deducsible from profits 
under any provision of the Income Tax Act. Messrs’ 
BADRI Saav-Soaan Lat v. COMMISSIONER oF Income 
Tax Lah, 503 (b) 

s. 25-A—Books of account found unreliable 

—Income-tax Officer, if can add certain amount 

for omission. 

The account kept by the assessee did not represent 
a complete and correct version of the actual busi- 
ness, The Inoome-tax Officer held that the boohs did 
not give a complete and correct version of the 
actual business and though he accepted themto a 
certain extent, he added a sum of Rs. 10,000 to re- 
present the amount of omissions: 

Held, that in making an assessment the Income- 
tax Officer should proceed on judicial principles, 
and as in the present case there was evidence 
before him to show that the books could not be re- 
lied upon, his inclusion of certain sum for omission 
was justifiable. Messrs. Tara Osann Pounu MAL v. 
COMMISSIONER oF Income Tax, PUNJAB, Norre-Wesr 
FRONTIER & DRELHI Provinces, LAHORE — Lah, 775 
S. 25-A (1)— Assessment as joint family— 

Application for registration of family as firm 

under alleged instrument of partnership—No 

enquiry and firm registered—Mistake, if can be 
corrected by successor. 

The assessees, up till 1928-29, were assessed asa 
joint Hindu family, but during the 1929-30 pro- 
ceedings, amember of the family applied for the 
registration of the family asa firm, alleged to have 
been constituted under an instrument of partnership, 
A separate claim was not putin to the effect that 
the Hindu undivided family had disrupted. In that 
year the Inccme-tax Officer registered the firm, 
apparently only on the ground that the document 
was in proper form. He held no enquiry under 
s. 25-A (1) as to whether the family had actually 
eflected a partition. His successor, who dealt with 
the year 1933-34 assessment, found that the status 
of the assessees was in fact that ofa joint Hindu 
family : 

Held, that a wrong decision in the previous 
year by an Income-tax Officer could be @rrected in a 
suksequent year and that the Incometax Officer 
could go into- the question whether the family 
was joint or ‘not as it was an issue of fact, 
Messrs. TARA ©. AND Ponu MAL v. COMMISSIONER OF 
Income Tax, PUNJAB, NORTE-WEST FRONTIER & DELI 
Provinces, LA:ŁORE Lah. 775 
ss, 25-A, 26—Applicability of the sectiong 

—S. 26 only takes nto account factum of 

disruption—Assessment under s. 26—Shares of 

partners, if to be included. : 

Section 25-A, Income Tax Act, will cover the case 
of a joint Hindu family in which there hab been a 
disruption and ccnsequent partition but no con- 
tinuance of the business either by the members of 
the joint Hindu family on contractual basis or by 
some of them alone or jointly with others or even 
by strangers. Where the business has been discon- 
tinued, s. 25-A will apply ; but where it is continued, 
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s. 26 willapply. Section 26 does not make any 
reference to the time of disruption but only takes 
into account the factum of disruption. Unders 26 
the shares of the partners are not to be included in 
the assessment of the family. Messrs. Mrrrar Caanp- 
Laksmi Das v. QOMMISSIONER oF Incoms-Tax, LAHORE 
k . Lah. 93688 
8. 27 — Assessment under s. 27—When to be 
made—Decision, when can be revised or reviewed, 

Under s. 27,Income Tax Act, the oficer is to 
nmake an assessment to the best of his judgment 
against a person who is in default as regards sup- 
plying information. He must not act dishonestly, 
or vindictively or capriciously because he must 
exercise judgment in the matter. He must make 
what he honestly believes to bea fair estimate of 
the proper figure of assessment, and for this pur- 
pose he must beable to take into consideration 
local knowledge and repute in regard to the assessee’s 
circumstances, and his own knowledge of previous 
returns by and assessments of the assessee, and all 
other3{matters which he thinks will” assist him in 
arriving at a fair and proper estimate: and though 
there mus‘ necessarily be guess-work in the matter, 
it must be honest guess-work. In that sense too the 
assessment must be to someextent erbitrary. The 
section places the officer inthe position of a person 
whose decision as to amount is final and subject to 
no appeal; but whose decision, if it can be shown 
to have been arrived at without ən honest exercise 
of judgment, may be revised or reviewed by the 
Commissioner under the powers conferred upon that 
official by s 33. The language of the Act does not 
justify the laying down of rules imposing upon the 
officer the duty of (4) conducting some kind of local 
inquiry before making the assessment under s. 23 
(4) and (ii) recording a note of the details and 
results of such inquiry. COMMISSIONER OF INCOME 
Tax, Unirep -& CENTRAL Provinces v. BADRIDAS 
RAMRAI P C793 
———— S. 28—Imposition of penalty—åppeal to 

Commissioner — Commissioner himself, if can 

impose penalty—Issue of notice to assessee before 

imposing penalty. 

The Commissioner in deciding whether the im- 
position of the penalty by the Assistant Oommis- 
sioner was illegal cannot re-impose the penalty 
himself, and thereby validate the very order which 
was challenged in appeal before him. For the same 
reason the Commissioner is precluded from impos- 
ing the penalty when an application is preferred to 
him under s. 66 (2: of the Act, praying that he may 
refer to the High Court the question of the validity 
of the imposition of the penalty by the Assistant 
Commissioner, No penalty can be imposed under 
3. 28 of thm Act unless a notice is served on the 
assessee to show causa against the imposition of 
such a penalty. BANARSI Das v. COMMISSIONER OF 
Income Tax, PUNJAB N-W. F 
Lasore Lah. 856 
-————— 88. 28, 30 (1)—Assessment under s 23 (4), 

upheld by Assistant Commissioner — Proviso to 

s. 30 (1) coming into operation—Assistant Commis- 

sioner refusing to admit appeal — Whether can 

proceed under 8. 28 (3). 

Section 30, Income Tax Act, deals with appsals 
against assessments, and as soon as the Assistant 
Commissioner finds that the assessment is validly 
made under s. 23 (4), the proviso to s. 30 1) comes 
into operation, and it is in pursuance of that pro- 
viso that the Assistant Commissioner refuses to 
admit the appeal. The issue raised under s. 30 is, 
therefore, conclusively determined, as scon as the 
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Assistant Commissioner refuses to admit the appeal, 
and thereafter, the Assistant Commissioner cannot 
take any action under s. 28 (3) by issuing a notice 
to the assessee regsrdiog penalty. Banarsr Das v. 
COMMISSIONER or Income Tax, PUNJAB; N.-W. F. & 
DELHI PROVINOES, LARORE Lah. 856 
—— s. 44. SreTncome Tax Act, 1922, s. 10 (2) 

(iz) 864 FB 
s. 66—Question of fact— Whether can be 

turned to question of law by asking if asa matter 

of law officer came to correct conclusion upon a 

matter of fact. 

It is not possible to turn a mere question of fact 
into a question of law by asking whether as a 
matter of law the officer came to a correct conclusion 
upon a matter of fact. COMMISSIONER OF Incomz Tax, 
UNITED & OENTRAL Provinozs v. Bapripas Ramrat 

PC793 

s. 66 (3)—Claim by assessee that a sum 
should not be included in assessment, being bad 
debts—Income Tax Officer disallowing it on ground 
that it had not been shown that amount was 
irrecoverable in previous assessment — Held, 
mandamus should issue on Commissioner to state 

a case on the question, 

Where the assessee assessed for 1933-34 claimed 
that a certain sum should not be included in the 
assessment as it consisted of bad debts, but it was 
disallowed by the Income Tax Officer on the ground 
that the last balances were struck in 1930, and that 
it had not been shown that the amount had become 
irrecoverable by the accounting year 1932-33 : 

Held, that a mandamus should issue onthe Com- 
missioner to state a case on the question whether 
the debt had become a bad debt in 1930, and could 
not, therefore, be deducted in the assessment year 
1933-34, as it doesnot follow that because a firm 
is in difficulties it willnever recover and that all 
debts due by it should immediately be struck off as 
bad debts, Firm Somo !AND-MALUKOJAND v. COMMIS- 
SIONER OF Income Tax, LAHORE Lah. 1728 

s. 66 (3)—Inference to be drawn by 
authorities from facts found by them as to whether 
petitioners are successors of former company and 
liable to assessment, whether one of law. 

The inference which is to be drawn from the facts 
as found by the Income-tax Authorities as to whether 
the petitionera can be treated as successors of a 
former company and assessed on its profits prior to 
the conveyance of its business to the petitioners is a 
question-of law. NARAINDAS & Oo, v. COMMISSIONER OF 
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Injunction—Nuisance—All members of public 
suffering inconvenience — Action by one, tf 


maintainable—Use of well by plaintiff being one of 

the limited members who use it, obstructed by 

defendant—Action by plaintiff — Injunction, if 
can be granted—Civil Procedure Code (Act V of 

1908), O. I, r. 8, af affects question—Test in such 

cases. 

A suit by one of the limited members who enjoy 
the use of a certain well, the userof which is ob- 
structed by the action of the defendants, is main- 
tainable at the instance of the plaintiff alone and 
he may be granted an injunction to restrain the 
defendants from obstructing the user by plaintiff 
and others and special damage need not be 
proved. The fact that he has not complied 
strictly with O. I, r. 8, does not in any way prevent 
his action succeeding. The real test is, whether 
this is a public nuisance or not. Rama ULAM KHATIK 
v. RAMK..ELAWAN RAM Pat. 798 

Nuisance-—-Considerations to determine if a 
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particular act is a nuisance—Area which" is partly 

industrial and partly residential— Discomfort 

caused by mill. 

In deciding whether, in any particalar casa, a person's 
right has been interfered with and a nuisance thereby 
caused, it is nesessary to determine whether the act 
complained of is an inconvenience materially inter- 
fering with the ordinary physical comfort oi human 
existence, oot merely according to elegant or dainty 
modes and habits of living, but according to plain 
and sober and simple notions obtaining among the 
people. The Court must also take into account the 
circumstances and character of the locality in which 
the complainant is living, In India the discomfort 
caused by a mill must necessarily be determined 
according to the notions obtaining among the people 
inhabiting the locality in question, .Whe.e the 
locality is both an industrial and residential locality, 
residents cannot expect the same amenities as those 
living in locality which is entirely residential 
THAKURDAS MENGnRAJ v. BHAWANJI Sind 145 

Platform reserved for use of Muham madan 
tenants of an ahata—Lt ıs nota public place of 
worship -Injunction restraining its conversion 
into a mosque for use of public will be granted. 
Where a platform is reserved for the use of the 

Muhammadan tenants of the ‘alata’, it is not in- 
tended for the use of the ‘public’ or any section of 
the public, but is merely a private place of wor- 
ship, intended only for the use vf the Muhammadan 
inbabitants of the ‘akata’, An injunction can be 
granted restraining the conversion of the platform 
into a mosque for the use of the public in general. 
Nangr Devi v, HABIB ULLAH Lar. 582 
insoivency—Date of admission of petition—Date un 

which applicant ts asked to Jurnish security jor 
his regular attendance, if date of admission. 
The date on which an applicans is asked to 


furnish security for his regular attendance in Court’ 
the insol- 


can be regarded as date of admission ot 
vency petition, AGAR OnAND V, PIRTaVI SINGH A 
Lah. 837 

- Single application to set aside several alie- 
nations made by insolvent in fraud of creditors— 

Maintainabtlity—Multsfariousness. 

An application by the Official Assignee to set 
aside a number of alienations made within a snort 
period by the insolvent in pursuance pf a general 
scheme to defraud creditors is uot bad for molti- 
fariousness. OFFICAL ASSIGNEE OF MADKAS V. KRISnNA- 
BAWMY Narpu . Mad 520 (0) 
Instalment bond—Amount payable in ten instas- 


menis—Payment of two instarmenis—durt Jor. fourth 


and subsequent instulments within three years of 


date of fourth instalment- Suit ıs tn time though. 


filed more than three years after first defautt. 

Where under an instalment pond the money wag 
tobe repaid in ten instalments and the fist two 
instalments were paid but nothing was paia there- 
after and the plaintiff sued for the tourth and sub- 
sequent instalments within three yems of non-pay- 
ment of the fcurth instalment though atter thee 
years of the firs: default : - 

Held, that the suis was not time-barred as the 
cause of action Was uon-puyment of the tourth in- 
stalment. S AŁZADE SINGH v. BLOJA Ouah 293 
Insurance—Jolicy— suit on poiwy—Company hav- 

ing ojice at B— Contract oj wemnity maae ut B— 

Mere fact oy existence of sub-agent at K uith no 

power to accept offers does not give Court at K 

jurisdiction, 

Where under the contract of indemnity made at 
B by an insurance company having its office at B, 
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the amount to be paid undér the policy is payable 
at B, asuit on the policy is to be filed at B. The fact 
that the company had a sub-agency at K does not „ive 
the Court at £ jurisdiction to entertain the suit wasa 
the agent had no power to ageept any offer and he 
ouly got commission on the work canvassed by him 
and no uflies alluwance and even where premia 
were foiwarded thicuzh him, they were accepted by 
the company at B. Hasi v. INDUSTRIAL AND PRUDENTIAL 
ASSURANOE Uo. . f Sind 669 
interest—Interest on capital account of each 
partner after uissolutiou—Presumption. 

in the absenca of an express agreement, no in- 
te1esi ‘would run on the cupiial ucvuat of each 
partner after dissolution. Such au agreement muy 
either be express cr it may be inzerred if the 
partners have themselves been 1n the habit of charg- 
ing such interest im their accounts. A stipulation 
that interest should be allowed on the capitals of 
the partners may be presumed trom the usage of those 
who carried ou the paitnership business, Hut where 
interest on dapitalis payable, it stops running at 
the date of dissolution, unless ofhe:w.83 agreed. 
MOTILAL CHIMANBAM V. SARUPOAND PRIT. IRAS 

Bom, 208 
No time fixed for repayment of luan—No 
stipulation for interest ~Loan, 1f puyuble on demand 

—Demand-not made—Nu breach—Lnterest cannot be 

qllowed where there 18 no breach, 

Where no time was fixed for repayment of loans, 
they are payable on demand and there will be no 
breach until and unless demand was made and no 
interest can be awarded, if it is not specitically 
provided, as long as there is no breach, 

Jaterest besides, the Interest Acs, when can be 


allowed, stated. vIwANDAs V. {ABU LAL Nag. 1003 
Interpretation. of Statutes. Seg Provincial 
fusolvency Act, 1920, ss. 31, 2817) 493 


——— Amending Act. 

Unless itis expressly so provided, a new Act can- 
not deprivea litigant of a subssauaive righi wuica 
he had acquired before. SUNDER v, SaBO DAT SING 4 

: All. 120 

Declaratory statutes—Retrospectivity, if can 
be presumed, < - 

Declaratory statutes are generally retrospective 
in their opsration, But when the language of the 
Aci is plain and unambiguous as to which ol its 
provisions are retrospective and which prospective, 
the Court has nut to rely upon any presumption as 
to intent relatiug to 118 operation tu be inferred 
from the chaiacter of the Acs baing declaratory or 
otherwise, i 

Ketrospectivity is never presumed and in law is 
regardea as retrospective only where it isso by 
express enactment or it is a necessary implication 
trom the language employed by the Legislature, the 
presumption always being against the taking away 
of vested rights, UEBENDRA NARAIN DEB vV. JOGENDRA 
NARAIN DEB Cal. 615 

-Hescal enactment—Intention to tax. 

“There cannct be any equitable construction of a 
fiscal statute’; and the Uiuwn seeking to recuver a 
tax must bring it within the letters of the law; 
utherwisa the subject is free. The mtention to tux 
a particular instrument in different ways must appear 
in Clear und “positive words. KADaA GOBINDA SEN V. 
KAM BranMa MONDAL Cal. 202 
——— full itie, short title and preamble—W hetaer 

can be used in interpreting stutute, 

While itis admissible co use the full title of 
an Act to throw light upon its progress and scope, 
16 is not legitimate to give any weight in this res- 


İvi 
Interpretation of Statutes—contd. 


pect to the short title which is chosen merely for 
convenience, its object being identification and not 
description. DEBENDRA NABAIN Koy v. JOGENDRA 
Naratn Des Cal, 615 


‘Include’ in interpretation clauses, signi- 
ficance of. 

The word “include” in interpretation clauses 
is intended to be enumerative and not exhaustive. 
It has an extending force and it does not. limit the 
meaning of the term tothe substance of the defini- 
tide. In re Strauss & Co., LTD. Bom. 85 
- ‘Includes’, significance of. 

When in an interpretation clause it is stated that 
a certain term includes so and so, it is implied that 
the term retains its ordinary meaning whatever else 
it may mean. BISAWA Nata Sao v, OFFIOIAL RECEIVER 

Pat. 765 F.B. 
Language of statutes— History of enactment, 

-relevancy, 

‘In interpreting a statute the proper. course in the 
first-instance is to examine the language of the 
statute and to ask: what is .its - ndtural meaning 
wmnfluenced by the considerations derived from the 
previous state of the law and not to start by in- 
quiring how the law previously stood and then, 
assuming that it was probably intended to have 
it unaltered, to see ifthe words of the enactment 
will -bear an interpretation in conformity with this 
view. It is useless to enter into an enquiry with 








regard: tô the history of an enactment and any 
supposed defect in the former legislation on a 
subject which it was intended to cure, im cases 


words of the enactment are clear. It 
is only material to enter into such an enquiry 
where the words of an enactment are ambiguous 
and capable of two meanings in order to determine 
which- ofthe two meanings-was intended. The 
Qourts have not to do with the history of.the words 
unless the words are doubtful and require histori- 
cal investigation to explain them. Ifthe words are 
really and fairly doubtful,then according to well-known 
legal-principles and principles of common sense,histori- 
cal investigation may be used for the purpose of 
clearing away the doubt which the phraseology of 
the statute creates, DEBENDRA Narain Roy v. 
JoGENDRA-Naraln. DEB Cal. 615 

Law altered during pendency of action— 

Rights of parties, how determined 
When the i 

of an action the. rights of the parties are decided 
according to the-law as it existed.when the 
action, was begun unless the new statute shows a 
clear intention to vary such rights. DEBENDRA 
Naratn-Roy v. JOGENDRA NARAIN DEB Cal, 615 


PFeøoceedings of Legislature and Bill—Re- 
levancy in construing statute. , 
In interpreting a statute; proceedings `of the 


where the 





Legislature in passing an Act including Statements of - 


Objects and Heasons, and debates of the Legislature 
must be excluded from consideration. Nor can the 
Court constiue the Act by any reference to the Bill 
in its original form. DEBENDRA Narain Roy v. 
JOGENDRA NARAIN DEB 4 Cat. 615 
Ketrospectiwe effect—When can be given 

As a generel principle, retrospective operation 
ought not to be given tod statute unless the intention 
of the Legislature that it should be so construed is 
expiessed in plain and unambiguous language. If 
the enactment is expressed in language which is 
feirly capable of either-interpretation, it ought to 
be construed as prospective only. Me, HENRY HUNTER 
y. BASANTI DEVI if ors Oudh 835 
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law is altered during the pendency. 
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Section of Act, construction—Intention of 

Legislature. 

ln construing a section of an Act, the Court 
must take the whole ofthe Act into consideration 
and if any construction of the section does not fit 
in withthe rest of the Act, it must reject it and 
look for some other construction which would apply 
to all parts of the Act equally well. But in doing 
s0, the Court will not be permitted to alter the 
meaning of what is of itself clear and explicit. 

Acts should beconstrued according to the intent 
of the Legislature which passed it. If the words of 
the statute are in themselves precise and” unam- 
biguous, then no more canbe necessary than to 
expound those words in their natural and ordinary 
sense. The words themselves alone do in such cases 
best declare the intention of the law-giver. But if 
any doubt arises from the terms employed by the 
Legislature, itis a safe means of collecting the 
intention, to call in aid the ground. and cause of 
making the statute and to have recourse to the pre- 
amble. DEBENDRA Narain Roy V. JOGENDRA NARAIN 
DEB A Cal. 615 
Jurisdiction —Civil Court, if can enquire as to 

whether special tribunil acted within its power. 

The civil Courts’ powers remain unaffected 
except to the extent they are expressly taken away 
by the statute. The Civil Court is the only autho- 
rity which can enquire into the issue whether a 
Special Tribunal acted within its powers or not. 
Baro SAK .ARAM v, SINGAI SaRINANDANLALL Nag. 843 
Instituting suit in foreign Court, whether 

amounts to submission to jurisdiction. 

A party cannot bo- held to ‘have submitted himself 
to the jurisdiction of a foreign Court merely because 
he had once instituted a suit in that Uvurt, so as to 
make an ex parte decree passed by that Court in a 
Subsequent suit which has no connexion whatever 
with the former suit executable in British India 
against him. THIRUNAVAKKARU PANDARAM V. PARASU- 
RAMA AYYAR Mad. 13 

Waiver — Non-compliance with procedure 
prescribed as a nessential-—Defect, if can be waived 





“—Fatlure to take objection at proper stage— 
“Whether effects waiver. 
Where there is jurisdiction over the subject- 


matter but non-cumplianve with the -procedure pre- 
scribed as essential for the exercise of jurisdiction, 
the defect might be waived. Defects of jurisdiction 
arising from irregularities in the commencement of 
the -proceeding may be waived by the failure to take 
objection .at the proper stage of the proceedings, 
Mosan LAL v. SHIB OHARAN Das Lah, 910 
Lanore High court District Office Manual, 

Chap. XIII-A, r.10. Ses Limitation ‘2785 (a) 
Land Acquisition Act (1 of 1894), $. 23~—Valua- 
_ tion, principle -of—Frontage to highway or pro- 

pinguity and easy access to it are elements to be 

considered. - 

‘The immediate contiguity toa highway, commonly 
called a frontage, is a powerful element in the value 
of .all lands in populous localities. When fiontage 
to a high 10aq does not exist, pivpinquity and 
easy access toa high road are equally undoubted 
elements of value. SECRETARY OF STATE v, BnaUPATI 
Nata DEB Cal. 304 
Landiord and tenant—LEjectment notice—Strict 

consiruction—Necessity of —Lease deea not having 

compensation clause—Notice undertuking to pay 
reasonable price of materiais—Compensation not 

-paid—Landtords, if entitled to evict tenants by 

reason of the notice. 

- Where the notice of the ‘landlord might have the 


$ - » 
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effect of depriving the defendant of his right- to 
occupy the land in suit according to the terms of 
the lease, it must be very strictly construed. ae 

From a notice of ejectment it appeared that the 
plaintiff landlord undertook either to give or tender 
to the defendant, the reasonable price of the materials 
of the defendant's structures before compelling the 


latter to give up possession of the demised laha, 
although according to the terms . of the lease, the 
plaintiffs were not -bound to. do this. But the 


plaintiffs neither paid the defendant the price of the 
materials ofthe structures or even tendered to him 
any reasonable amount as representing such-price : 
Held, that the clause inthe notice with regard to 
the payment of compensation money should not be 
regarded asa mere surplusage and the landlords 
were not entitled to evict the tenant by reason of the 
notice. SgAMBHU Opanpra HALDAR v. Kanar Lan 
GoswaAMI à ; Cal. 281 
Estoppel—Shikmi tenant already in posses- 
sion acknowledging tenancy to new patta-hotder— 
Whether estopped from denying his tutle—Whether 
can claim .adverse possession without previously 
giving up possession. :- `- ETE i 
A shikmi tenant was already in possession and 
when the. land was subsequently settled witha new 
patia-holder, the tenant acknowledged tenancy. to 
the newcomer. The patta-holder sold.the land toa 
third person who sued the shikmi tenant for rent. 
But. the shikmi tenant denied the title of the patta- 
holder through whom the vendee was claiming and 
also set up his own.title by. adverse possession: ~ 
Held, that there was no estoppel between the 
paita-holder and his vendee on one side and. the 
shikmi tenant onthe other. It was not necessary 
for him, for setting up adverse possession against 
the new patta-holder, to give up possession to him. 
PARMESHWAR PANDAY v, RAMDHARI 9 Pat. 141 
Landlord, if has first charge for his rent on 
produce. X 
In the.absence of any special. contract a landlord 
has not got a first charge on the -crops tu secure 
payment of his rent.. O. P. RAMANUJA Narbo v. N- K. 
OHETTYAR FIRM - f ka Rang.-110 
—-—~ Lease—Tenancy for period during. which 


tenant remains in station--Whether. bad for un- - 


certainty—-Term, when can be said to be definite. - 

A tenancy for the period, during whicha tenant 
remained in the station where the rented .premises 
are situate, is not bad. for uncertainty. It is not 
- necessary that the term should be fora. fixed period 


is defined either by express limitation or by refer- 
ence tosome event which will afterwards fix its 
exact length. Ram Cuanp MANOHANDA v. H. G, Lusa 
- Lah. 198 
Rent—Agreement creating charge on crops . 
for rent--Third, party taking produce from tenant 
without knowledge of agreement—Landlord, if can 
enforce agreement against him. . - - . 
Where by an agreement between - landlord and. 
tenant a charge is created on tne.crop of tenant - 
- for the rent and when a third party takes the crops - 
of a tenant, unless he has taken the crops for value . 
in good faith and without knowledge, of the original 
agreement between the landlord and the tenant, that - 
agreement is. binding upon him. The landlord is 
entitled to.enforce the terms of the agreement upon - 
him, U Ne Don v, Maune Po Mra Rang 950. 
———— Rent—Allegation by landlord-that certain 
persons tn collusion with lessee removed paddy - 
belonging-to him, knowing fully that -ke had first- 
charge on it for his rent—Suit, nature of, - ....  .- 
187A T VTT 
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-which isin contravention ofthe statute. 
-deed is -void in part only andthe rest'be severable, 


- which the- mukarraridars held prior to 
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In a suit by a landlord, the plaint set ott that 
the defendants were liable to pay him certain num- 
ber of -baskets of paddy as rent or its value and 
they had in collusion with lessees removed all the 
paddy from the lessee’s land although knowing that 
the landlord had a charge on the produce of the 
and: s 

Held, that -the action was one based on tort and 
it was necessary for the landlord to prove that the , 
defendants had - knowledge `of the lessee’s obligatiqn 
and -that they “in collusion with the lessees deprived 
the landlord of the rent. The mere knowledge that 
rent was dus to the landlord was not sufficient’ to 
make them liable. O P. Ramanusa NAIDU v. N.K. 
Ouertyar Firm a Rang. 110 
——~ Suit for- arrears of rent—Status of tenant, 

if to be decided. <4 ; 

In a suit for recovery of.arrears of rent, it is not 
necessary to go into the status ofthe tenants. ALI 
Hussain SHAIKH v. JONABALI MONDAL’ Cal. 206 
‘Lease—Forfeiture .clause ultra vires—Effect—~Deed 

void in part—~Estoppel, extent of operation. 

Where the forfeiture clause-in a lease deed is 
‘yltra vires of the statute, and the agreement to 
that -extent- is irregular and as there can beno es- | 


-toppel against the statute, it-is „permissible for a 


party to say thatthe -is- not bound by a term 
But -if a 


estoppels may - arise from the part which is good. 
This. is an exception-to the-general rule that where 
a deed -had -baen executed in- contravention of a 
statute the law of estoppel-does not -apply. SEORE- 
TARY OF STATE v. KRISANA Prosan Roy Caaupaurr ` 
- -o ‘> à a Cal.124 
Permanent lease granted to occupancy raiyat 
-—Right of occupancy, if extinguished—Revenue ‘sale 
Rights of purchaser. ae: 
Where the proprietor of an estate grants ' an occu- 
pancy- raiyat- thereof a permanent. lease, such grant 
has not under the general law the effect of extin- 


- guishing -the right of occupancy possessed by the 


rayat, and sorender him liable to -eviction as “it 


. is inconceivable in such a case to ascribe to the 


tenant an intention of foregoing- a right su highly 
prized as the occupancy righton the acquisition of 
the-right of.an intermediate holder. On no prin- 


- ciple can the purchaser at a revenue sile be held 


to be entitled to possession of a piece of property 


< which belonged to the tenants before they besame 
. mukarreridars. If the mukerrart right was annihi- 
- 80 long as it is definite. The term is definite,.ifit - 


lated the person -in whoss interest it is annihilated 
is entitled to get the proprietary interest free from 
the mukarrart right, but he cannot get the lands 
ə creation 
of the mukarrari right and independently of the 
mukerrart leass. KALI SINGH v. MATRU SINGH 

- -s eas Pat. 781 
Legal practitioner — Admission — Admission - by 


- - Pleader of fuct--When not binding on client, 


-An admission - of a fact by a Pleader is not bind- 
ing on the client, if.it is made under misapprehen- 
sion: MOTILAL UcIMANRAM V. SARUPOMAND PRIT_IRAJ 
ee Ree ee Bom, 208 
Dismissal.for misconduct~—Appeal to Privy 
Councit—Considerations— Case, if to be treated as 
one under 8.109 (c), Civil Procedure Code (Act V 
of-1908)—Practice of Aliahabad High Court—-Held, 
leave to appeal.should be granted. - - 

When an order striking -óf the name of a 





_ Pleadsr . from - the. roll of Pleaders on the ground 


of misconduct, has -been made, the practice of 
ithe -Allahabad High - Gourt -has -- been to trest the 
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order as falling under s. 109 (e), Civil, Procedure 
Ccde although the Calcutta und Patna -High 
Courts “have taken a different view. The certi- 
ficate of leave to appeal is not to be as ‘a 
matter of course, byt can be -granted where the 
case is otherwise a fit one for appeal to His Majesty 
in Council. . 

Where in an appesl from an order striking off 
the dame of a Fleader fromthe roll of Pleaders, 
the point in dispute was naturally not measurable 
by money and ‘it was of great private importance 
to the applicant and there were some points of law 
Yaised in the cuse: _ , RN 
_, Held, that the case could be certified under s,°109 
:(¢) äs a fit one for appeal to the Privy. Council. 


P., a PLEADER, BANSI v. JUDGES OF THE HIGH ‘Court oF. 


‘ALLAHABAD a 
— Power to compromise— Power-of-attorney 
not mentioning that ke had no -power— 
Presumption—such Pleader compromising-. case— 
Degree on basis of it~No appeal—No atlegations 
of jJraud—Decree, whether binding on -party— 

< Compromise decree, hr ah 4 Sigg 
_- Where a Pleader who was authorised by a party 
.to suit to appear on her behalf enters into a compro- 
„mise, and there is no statement on record that by his 
_Power-ot-attorney the pleader was not authorised to 
compromise, and a decree is passed on the basis of it, 
‘such décree When not appealed against and in the ab- 
sence of allegations of fraud, is tinal and binding on the 
party. The Pleader must be assumed _ to have autho- 
rity ‘to, compromise, in the absence of anything to the 
contrary in his power-of-attormey. Niaz ALI y. 
“BEGAM BIBI un. Lah, 264 
Legal Practitioners Act (XVIII of 1879), s. 13 
—Misconduct—Duty to make enquiries to see that 

. mukhtearnama is in order and is - genwine— 
` Failure to make enquiries welt amount to negligence 
—~Mukhtears warned, 


All. 666 


_, It is very important that mukhtears should make 
inquiries to see that their mukhtearnamas authoris- 
‘ing them to withdraw client's ‘money are in order 
„and, genuine even in circumstances where prima 
paw there are no facts to arouse their suspicion, 
„The fact that there was nothing to arouse his gus- 
picion does.not absolve him from this duty in, cases 
. of this kind to makea thorough inquiry and that 
notwithstanding any possible aisadvantage to him- 
‘self, Even if he has been honest throughout, if he 
“has not taken this precaution which the Court ‘has 
. laid down inthe public interest, his conduct will 
amount to hegligence. in the matter of D.a 
_MUKETEAR oF Gaya . Pat 656 36 
oes $. 13—Mukhtear practising professional 
business .of identipcation should be removed from 
| Toll of? mukhteais. ` 
A mukhtear practising the professional business 
„of identification must be removed trum the roll of 
mukhtears, dn re R, a*MUKHTEAR OF ULAPRA |, 
Can Sten wade tan ae : “Pat. 668 $B 
Legal Practitioners' (Fees) Act(Xxi 011926), 
$. 4—Construction— Legal - practitioner, in absence 
of agreement, is entitled to Jee computed in accord- 
„ance with law for the time veing tn jorce and not 
. to a reasonable remuneration. 
_.inthe absence of an ugieement between a ‘legal 
practitioner and his client, the former is entitled to 
tee.computed in accoraance with the law for the time 
beiug in force and nut to a reasonable remuneration. 
Haxeovinb v. SHRIKRISHANDAS "Nag. 505 (a) 
Letters Patent (All), cl. 10—Order of- Single Judge 
.: passed in appeal—Appeal, if lies under cl. 1U— 
`. Civil Procedure Code (Act V_of 1903), es, 104 (2), 4. 
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Letters Patent ( BoHn.)-#êoncid. 


Unless there is any specific provision to the com 
trary in the Uode cf Civil Procedure, it cannot 
affect any special law or special jurisdiction or 
power which isconferred on the High Court, The 
Letters Patent undoubtedly confers such special 
-jurisdiction and power. The provisions of the 
Letters Patent are saved by virtue of s. 4, Civil 
Procedure Code, unless there is specific provision to 


. the contrary. ‘Section 104 2), Civil Procedure Code 


does -not contain any express provision which would 
suggest that the provisions of the Letters Patent 
have been abrogated. Ovonsequently, under cl. 10, 
Letters. -Patent, an appeal lies from the order of a 


_ Single Judge -passed in appeal. Ram Sarup v. KANIZ 


UMME ANL . : All, 653 
-Letters Patent (Bombay), cl. 17. See Hindu 
J DAW., h y -947 
Limltation—Appeal— Application for copies— 


Láhköre High Court District Office Manual, Uhup. 
-XHL-A, r10, complied with—Period from date of 
‘application with deposit to date of supply.of copies 
-Should be excluded. 
¿ Under the mote to r..10 of Chap. -XITI-A of the 
Lahore High Court District Office Manual, where the 
_cost of the copy cannot be quickly ascertained, the 
„procedure in sub cls. (19) and (v) should be followed. 
‘hege -provide for-applications for copies -by “post 
‘and lay down that ks. 5 must be paid with the ap- 
‘plication 'and any other sum paid in, if necessary, 
when the estimate is. prepared. Where this is done, 
the whole period from date of application ‘for. copies 
with déposit for expense until the date on which 
čopies:are supplied, should beheld to have been 
‘tequisite and excluded.-MzoTaB ALI” Din MOHAMMAD 
< Lah. 275 (a) 
——— Appeal — Application for copies ‘not 
‘accompanied by necessary depostt—W'hether proper 
-application —Application should be madenwithin 
4 period of limitatron—Limitation Act (IX of 1908), 
ss. 4, 18. . 
In order to enable ‘the appellant to deduct the 
period required for obtaining necessary copies, 8 
zproper application for copies must be made within 
the -period of limitation, and not after the «appeal 
had already become time-barred. In the Punjab it 
‘is laid down bytherules governing the grant. of 
copies ‘in the year 1933 that every application for 
.copy of a reeuid, other than an application made 
by post shall be accompanied by a deposit in cash of 
"a gum which shall not be less than the cust of preparing 
and certifying such copy. An application not ac- 
companieu by such deposit is-not a proper applica~ 
tion which can save imitation, ATMA KAM v, Kam 
CHAND Lah. 250 
= Extension of —Plaint presented -on August 
: 20, personally to Judge—Liumitation expiring next 
day—Llaint accompanied with application jor 
eatension of time. Jor making up deficiency im 
, court Jee—Juage transferring suit jor trial to 
another Judge - Plaint reaching transjeree Gouri 
on 22nd — Deficiency in court-jee made good om 
J2lst- Held, sua was within time — Court held ta 
have extended time, under s. 149, Civil Procedure 
Uode (Act V of 19d), assuming deficiency tu have 
been made good on the 22nd or 23rd. r 
_ A. plaint was presented on August 20,'1934, tc 
the Judge peisonally ut ubuut Y9 P, m. When the 
plaint was presentea it did not bear the requisite 
vourt-fee stamp, but it was accompanied by an ap 
‘plication -for un extension of time tor the payment 
of the ccurt-fee, The limitation for the suit expirec 
on August 21, 1984. On 20th the Judge made a note 
that the plaint had been. presented :to him and he 
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transferred the suit for trial to the Subordinate Judge._ 
The plaint ultimately reached the Court ofthe Sub-. 
ordinate Judge on August 22. Before the.-plaint 
reached this Court, the plaintifis had made up the- 
deficiency in the court-fee stamp by paying. the 
- same in the Judge's Court where it. was, originally 

presented: ee 
Held, that the plaint under the circumstances, 
must be deemed to have been presented: on August, 
20, and as court-fee was made good on 21st the suit, 
was within time. Even if it be. assumed that the 
court-fee was made good on the 22nd or 23rd, it will not 
make any difference because the plaint having been, 
presented on August 20, the Court was competent. to 
extend the time for payment of the requisite court- 
feo stamp under s. 149, Civil Procedure Code, and 
the Court must be deemed to have granted time by 
accepting the.court-fee on a subsequent, date, Hira 
Lan v. BAYAZI Keanam F Lah. 291 
Limitaton,Act (IX of 1908), 3. 4. See ag 
$ 0 


——s. 5. 
. Suz Civil Procedure Code, 1908, O. XLI, r. 20. ‘ 
40 


Sze Limitation Act, 1908, s. 12 (2), 

8, 5— Extension of time to, make, up 
deficient court-fee — Long delay — Question not 
dificult—Error of Counsel not bona fide—Time 
should not be extended. 

Where application for extension of time to pay 
deficient court-fee is not made by the-Pleader till 
alter about seven months since the time. when the 
deficiency is discovered and the question of court- 
fee not being difficult, the error of Counsel cannot 
be treated as a bona fide one, refusal to grant time 
for making up the deficiency is proper.- GHULAM 
MOHAMMAD v BARKAT ALI Lah. 756 
—$. 5—Mistake of law, whether good” ground 

for condonation — Such mistake, when can be 

condoned—Party. having benefit of legal advice at 
elbow—Mistake cannot be condoned, os 

A mistake of law is not a good ground for con- 
donation under s. 5 of the Limitation Act. The rule 
is subject to certain qualifications, There must; be 
no negligence; there must be no inaction; and there 
must be no want of good faith; a party who has 
legal advice at his elbow and does not choose to 
avail himself of it is either lacking: in. good faith, 
or is acting negligently and hence euch a person is 
not, entitled te condonation under s. 5, GANGAPRASAD 
v. BANASPATI Nag. 260 

S. 7—Suit by two brothers of joint Hindu 
family, one being minor—No evidence to show 
major brother was karta—Suit which would, have 
become time-barred but for minority, of one, held 
not barred, 

Where a suit is brought by two brothers belong- 
ing to a joint Hindu family, one of whom had be- 
come amajor and the suit would have been time- 
barred but for the minority of one of them and 
there is no evidence to show that the brother who 
was major was karta of the family, the suit is not 
barred, inasmuch as the major brother could not 
have given a valid discharge or ratification. GANGA- 
DEO SINGH v. Ram Prasan SINGH . Pat. 934 
s. 12 (2), Sch. |, Art, 151—Period occupied 

in attempt to obtain variation of arder as to 

costs—Time occupied in making application to 

Registrar for something connected with the settling 

of the order—Held, periods should be excluded in 

computing limitation for appeal. . 

Held, that the period occupied in an. attempt to 
. obtain a variation of the order as to- costa and the 
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period occupied by an attempt by application to 
the Registrar for something which was connected 
with, the settling of the onder, could be deducted 
under s: 12.(2), Limitation Act in computing the péried 
of, limitation under Art. 151 “for appealing against 
the. order : h 
Held, also, that, it was. arguable that the period 
that elapsed between a letter by-the appellant, to the 
Registrar asking him to do something, arid a eecond 
letter which was a-reminder that he had asked him, 
although in form it made no reference to the previous 
letter, could also be deducted. Husert Rowan Hopee 
v. MAHOMED KAMGAR PC 315 


'——— S8, 12 (2), 5—"“ Time requisite ", meaning of 


-Judgment on, July 31—Drafe of order sent on. 

August 2, to. appellant, for approval—Application 

to. Prothonotary, for settling order on August 16 

—Appellant doing nothing between 2nd and 16th 

August—Copy issued on September 10 —Appeal, on 

September 28—Delay, if can. be excused. f 

“The time requisite” does.not mean the time 

actually, taken, in obtaining a copy, of the decree, but | 
means the time properly required for such purpose, 
and, does not include time taken unreasonably by 
the appellant. In applying s.12(2), Limitation Act, 
the, Court; hasto consider, whether.the appellant has 
exercised per aan sala diligence in obtain- 
ing a copy. of the order. 
T judenent was; delivered on July 31, A draft 
£ the order. was.sent to the appellant by the decree- 
holder for, approval on, August 2. Thé draft was 
not approved and the decree-holder sent, a reminder 
to the appellant on August 15. Next day the decree- 
holder- applied to the Prothonotary. to fix anappoint- 
ment, for settling the, order. On,’ August 26, there 
was an appointment‘ and the order was settled. The 
copy was actually issued on. September 10. and on 
28th an appeal was filed : 

Held, that, the delay, under s. 12 (2) was reason- 
able, which, according to the practics of the Bombay 
High Court was, excusable under s. 5, though in 
future it would not be excused.  NEMIOHAND Urram- 
‘OuAND.»v. O. ATURBRUJ, Dams1 Bom. 664 
—— $. 14—Good. faith— Deputy Commissioner 

wrongly, and without sufficient care moving 

Subordinate Judge— Held, s. 14 does no; apply and 

time cannot, be excluded. | | 

Where the Deputy Commissioner moved the Senior 
Subordinate Judge under s. 21-A, Punjab Aljena- 
tion of Land Act, to set asidethe order of the exe- 
cuting Cowt withoct explaining why he did so end 
it appeared that if the slightest care and atten- 
tion had, been bestowed on the matter, it would 
have become clear thatthe only Court which had 
jurisdiction to set right the alleged erer of the 
executing Court wag the High Court: 

Held, that the ‘proceedings’ inthe Court, of the 
Senior Subordinate Judge were not prosecuted in 
‘good. faith’ and the time spent there could not be 
excluded. Firm. JHANDA Ram-Wapzawa RAM v. ALLAH 
Yar ` f ` 


i Lah. 501 
$.14—Plaint fited on last date of limitation 
in’ Court having no jurisdiction—Plaint ordered to 
“be filed in another Court—Period which can be 
excluded, extent of— Equity, rule of—Whether 
-can be invoked as favour of party not diligent in 
2 reme a > f e 

A lainit who files a suit on the, very last, date 


available to him under the law of limitation, does 


so.at his own risk, especially a3 the law does not 


ake any provision for extensiou of time except in 
a coming under cl. (2) of, s. 14 of the Limitation 


Act, Where: the Qourt has nọ jurisdiction to try a 
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case, it has also no jurisdiction to pass an order to 
the prejudice of one of the parties. Besides, the rule 
of equity can be invoked only in aid of a party 
who has been diligent jn pursuing his remedy and 
not of a person who, having poetponed the institu- 
tion of his suit until the last date of limitation, in- 
stitutes it in a Court which has no jurisdiction to try 
it. Fira JIWAN Ram RAMOHANDRA V. JAGERNATH Sasu 
4 Pat. 941 
an $, 14, Sch. |, Arts. 142, 144—Withdrawal 
` of suit —Subsequent suit on same cause of action— 
Benefit of 3.14, if available. 
‘Where a plaintiff chooses to withdraw his suit 
under O. XXIII, r. 1, he is not entitled to the benefit of 
s. 14, Limitation Act, in a subsequent’ suit founded 
onthe same cause of action, because it cannot be 
considered that the previous suit failed on account of 
a defect of jurisdiction or other cause of a like 
nature. Ram MANORAR v. BABU SINGH All. 371 
8.18. See Limitation: 250 
S. 20—Payment by debtor—Creditor given 
option to appropriate — Effect— Agreement that 
' payment is towards interest — Payment, if saves 
limitation—Debior, if should state on occasion, of 
` each payment that it is for interest. 
, ere money is paid by a debtor without his 
specifying whether his payment is towards interest 
or towards principal, leaving itto the option of tke 
creditor to appropriate it ashe likes and the credi- 
tor appropriates it towards interest, there is neither 
a payment of interest as such nora part payment 
of the principal within the meaning of s. 20, Limita- 
tion Act. s 
. Where it'was agreed between the parties that in- 
terest ‘would be paid first of all and that anything 
paid by the defendants would go first of all towards 
interest and the plaintiffs appropriated such pay- 
ments towards interest, the payments must be deemed 
to be towards interest and as such sufficient to save 
limitation. In order to bring a case within s. 20 
of the Limitation Act, it is not essential that the 
debtor should on the occasion of each payment 
state explicitly that the payment is made on account 
of interest as sach; it is sufficient if circumstances 
exist which make the conclusion inevitable that the 
payment must have been made on account of interest, 
IDAN Sapacar v, PREMSUKDAS RAMCHANDRA 








Pat 
-— 8.26, Sze Easement 454 
— Sch. |, Arts. 2,124—Suit for defamation in 
respect of report by Potice Officer in compliance to 
Magistrate's order—Limitation. 
Where a suit is brought for defamation agdinst u 
Police Officer in respect of statements in a report 
submitte® in compliance of an order of.a Magistrate 
acting under Chap. XVI, Criminal Procedure Code 
the period of limitation is governed by Art 124 and 
‘not Art. 2, Limitation Act. VENI MADHO PRASAD SINGH 
v, M. WAND ALI All. 433 
naanin ——Art.7—Bus or motor-car driver is 
an artisan within Art. 7, 
_ (A bus or motor-car driver is an artisan within 
‘the meaning of Art.7 anda suit for wages by him 
“is governed by’ Art. 7. KHAGENDRA Nata C 

















v. KANTI BLUSHAN BANERJEE Cal 294 
— -Art. 36. Sze Company 307 








Art. 64 — Account ` stated—S 
items statute barred— Onus of proof of validity 


of settled accounts. 
i here'an account kas been settled it. is imma- 
terial’ that some of the items were statute barred 
and if it is left in doubt whether all. the | items 
“were so barred it would be for the defendants 


INDIAN CASES 


, Sinau 


[1937 
Limitation Act—contd. y 


to upset, if they could, the validity of the settl- 
ed accounts. 

Where the accounts between the parties 
used to be periodically adjusted and so in support 
of his case the plaintiff has filed certain accounts of 
the previous years also in the course of the trial, 
it is for the defendant to prove, that the dues 
brought forward from the previous year’s accounts 
were time-barred and in any case the mere fact 
that some of the items are statute barred can be 
of no avail to him where the suit has been brought 
on account stated. RAMLOOHAN PANDE yv. RAMNARAIN 
Pat. 652 
—-—— Sch. |, Art. 83— Right of indemnity— 

Payment according to covenant in deed —Cause of 

action, when arises—Limitation jor suit for 

money paid—Article applicable. 

The defendants mortgaged certain items of pro- 
perty to one P. Subsequently they purported to 
transfer certain items not covered by mortgage with 
D reserving a part of the consideration to be paid 
to P and discharge the mortgage. They then sold 
a part of the property mortgaged to P to the plaint- 
iff free from encumbrances and it was stipulated 
that the amount reserved would be paid by D but 
that in the case he failed to pay, the plaintiff would 
have the right to recover the amount, which he will 
be’ compelled to pay, from D. On D's failure to 
pay, the plaintiff paid it: 

Held, that the payment made by the plaintiff was 
one made on behalf of the defendants (mortgagors) 
and the right of action by virtue of the right of 
indemnity arose on the date of payment by the 


plaintiff and Art. 83, Limitation Act, applied. 
VALIYAKATA  PERIYATTAL v. KARUMATHIL PALAKOT 
GovINDA MENON Š Mad. 157 

Art. 90. Sze Company 307 











—-———Art. 95. Sen Limitation Act, - 1908, 
Sch. I, Art. 138 481 
—— Art.102. Bes Civil Procedure Oode, 

1908, O. VIII, r. 6 265 
—— Art. 106—Death of partner—Suit 

against sons for debts— Limitation. 

Where on the death of a partner the partnership 
is dissolved, in order to make his sons liable for the 
debts due from him as amember of the partner- 
ship, a suit.ought to be instituted within three 
‘years of the death of the partner and to such a case 
Art. 106, Limitation Act, applies. KANHAYA LAL v. 
Firma Devi DAYAL-BRrRIJ LAL Lah. 759 
> Art. 116—Covenant for title—Breach 
of— Vendor's title defective from inception— 
Possession demanded immediately ajter sale— 
Possession not given—Suit for damages — Limitation 
—Starting point. 

If the vendor's title is defective from the incep- 
‘tion and immediately after the conveyance, the 
possession is demanded by the vendee and is not 
;given, the date of the sale-deed is the starting point 
of limitation, for a suit for damages for breach of 
covenant of title and failure to give possession, and 
if the suit is brought after six years from the date 
of the deed, it will be barred under Art. 116, 
Limitation act. P. L. A.V. N.K. OsETTYAR FIRM V. 

















_ ADINAMALAGI Rang. 80% 
` Art. 120. Bes Madras Local Boards 
Act, 1920, s. 88 490 FB 





Arts. 138, 95 — Suit by mortgagee 
. of tenure to set aside sale for arrears of rent— 
Allegation of fraud held unnecessary — Held, sui» 

_, was for possession and Art. 138 applied. 
_.. The plaintiff wae a mortgagee of a tenure, having 
-got an order for possession alter having purchaaec 
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the property in execution of the decree. During the 
mortgage litigation, the tenure was put up for sale 
by thelandlord as the tenure had fallen into arrears 
for rent, due to the fraud and default of the defend- 
ants. The plaintiff alleged that the proceedings 
arising out of the certificate eale were fraudulent 
and the purchasers had acquired no right thereby 
and sought to have the sale set aside : 

Held, that although allegations of fraud were made, 
but they were entirely unnecessary and the relief 
was merely for a- declaration that the sale did not 
affect the encumbrances. The suit was not an 
action based on fraud although there were allega- 
tions of fraud, It was an action claiming that the 
sale did not affect the encumbrances and the plaint- 
iff is entitled to possession and hence Art. 138, 
Limitation Act, governed it and not Art. 95. SITAN 
Narain Deo v DASRAT : DEO Pat. 481 
———— Sch. |, Art. 141—Hindu female succeeding 

as reversioner to another Hindu female—Art. 141, 

if applies —Starting point. ‘ 

A Hindu female succeeding as a revergioner to 
another Hindu female owner does come under Art. 
141 of the Limitation Act, under which article the 
period of limitation runs from the death of the last 


female owner. SARJU BAI v. OgAIRMAN, MuNICIPAL 
Boarp, JHANSI . All. 527 
——_- —— Art. 142 — Suit for possession— 


Denial of ownership ~ Dispossession prior to suit— 

Art. 142 governs claim. 

Where in a saif for possession plaintiff admits that 
defendant denied his ownership and that defendant 
entered into possession of plaintiff's share even prior 
to the suit, the suitis one for recovery of possession 
onthe ground of plaintifi's dispossession and is 
governed by Art. 142, Limitation Act, and not by 
Art, 144. Ram Mano. AR v, BABU SINGH All. 371 
= Arts 142, 144. Sze Limitation 

Act, 1908, s. 14 371 
——— Arts. 142, 144— During pleadings 

point as to acquisition of tenancy given up —Person 

having title, if can be defeated by showing adverse 
possession. 

The burden of establishing title to property by 
reason of possession for acertain requisite period 
lies upon the person who asserts such possession. 
16 would be contrary to all legal principles to per- 
mit the sqatter to put the owner to £ negative proof 
upon the point of possession. 

Where during the course of pleadings the acquisi- 
tion of tenancy isexpressly given up, a person hav- 
ing a title can no doubt, be defeated by proving 
adverse possession butit must be shown how and 
when ` possession began adversely for the period of 
twelve years, otherwise the title holder succeeds, 
RAMAJI QUJAR PATTIDAR v. KUNWARJEE GUJAR 

Nag. 801 














sale—Old proprietors, ij remain in receipt of rent 

—Proof of continuity of possession—Necessity of 

—Proof of receipt of rent—Nature of. 

If it be once shown that the lands in dispute 
passed by revenue sale there can in law be no 
presumption that, contrary to the purchaser’s:rights, 
the old proprietors remained in receipt of rent from 
the agricultural tenants. Any possession which the 
old proprietors may have exercised after the sale 
would no doubt be adverse to the purchaser, but 
they must prove that they continued in posses- 
sion and it is not possible for them to prove 
possession save by proving that they received 
rents from the tenants notwithstanding the sale. 
No doubt, if at some date-rent-was received 
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-by Appellate Court. 
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by them in respect of & previous period subsequent 
to the sale, a question may arise whether this 
receipt does not evidence possession by the tenants 
on behalf of the old proprietors since the date 
of the sale; but proof of receipt of rent will 
be necessary if the old proprietors are to make 
out a case that the purchaser's title has come to 
an end by reason of their adverse possession. Proof 
of receipt of rent may be indirect, for example, public 
records showing that A. B. was in possession of the 
maliki interest may or may not be sufficicnt in ang 
particular casa, KESHO Prasap SING 1 v. BAHURTA 
PC 329 
———— Sch |, Art. 144 — Suit for possession by 
minor co-parceners on attaining majority— 

Limitation. 

The members of a co-parcenary have individual 
rights, separately enforceable, and in a suit for 
possession by the minor members on attaining 
majority, the cancellation of the deed of alienation, 
so far as it affects their rights, is a relief ancillary 
to their claim for possession and the suit is govern- 
ed by Art. 144, Limitation Act. OHHAJJU MAL v. 





MULTAN SINGA : Lah 916 
Art. 151. Sre Limitation Act, 1908, 
a 12 (2) 45 








3 
Art.151—Practice of Bombay Hig 

Court—Date of decree is date on which judgment 

“was pronounced. 
` The practice in the Bombay High Court hag 
always been to date the decree as on the day on 
which judgment is pronounced, and not on the day 
on which the decree is settled, and under Art. 1d1, 
Limitation Act, time runs from the date of the dec- 
ree, NEMIOHAND UTTAMOHAND v. CHATURBHUS DAMJI 
: Bom, 664 

225 
————Art. 181—Co-operative Societies Act 

(II of 1912), Rules under, r. 14 (5)— Application 
by Registrar of Co-operative Societies to Civil 

Court to enforce an award—Limitation, whether 

governed by Art. 181. 

An application to the Civil Court by the Registrar 
of Oo-operative Societies to enforce an award made 
in aécordance with the procedure laid down by r. 14 
(5) of the Statutory Rules which have been framed 
under the Co-operative Societies Act is an applica- 
tion made under the Civil Procedure Code within the 
meaning of Art. 181 of the Limitation Act and is 
governed by that Article, Co-OPERATIVYE Crepit 
Society oF -ARUNGUNAMY C..iNNASAWMI UDAYAN 


————Art.166. Sze Execution 





Mad, 223 
— Arts. 181, 182. Sze Oivil Procedure 
Code, 1908, s. 144 258 








Art. 182(2)—Dismissal of appeal 
for non-prosecution after admission and appearance 
of parties — Whether final decree or order— 
Limitation for execution, when starts. . 
Even a dismissal for mnon-proszcution after’ ad- 

mission and appearance of the parties does not con- 

stitute a ‘final decree or order’ within the meaning 
of Art, 182 (2), Limitation Act and the addition of the 
words ‘or- withdrawal of the appeal’ does not really 
to make any difference. Consequently, limitation 
for execution of the.decree starts only from the 
date of the decree and uot from that of dismissal 

When a case is dismissed for 

want of prosecution, there is practically no appeal 

and the decree of the lower Court stands unaftect- 

ed. SEORETARY or Strate v. Resamo Lah. 477 

Art. 182 (4)—Nature of amendment 

of decree cannot be considered by Execution Court, 

-Under Art. 182, cl. (4), Limitation Act, it is irre- 
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levant: to look into the nature of an amendment. 
An executing Court.does not sit asa Court of Appeal 


over the Court which has made the decree or which- 


has made theamendment, but only sees whether 
the decree has been amended in order to decide whe- 
ther the application for execution is barred by 
limitation. MAGAN LAL MARWARI v. Messrs. SITARAM 
PANNA LAL Pat 134 
Sch. |, Art. 182 (5)—Omission to produce 

copies of khewat, effect of—Dismissal of application 

e fòr default of decree-holder — Whether makes it 

ineff ective—Tests under Art. 182 (5). 

The expression “in accordance with law" in 
Art. 182, cl. (5), Limitation Act, should be taken to 
mean that the application: though defective in some 
particulars was one upon which execution. could 
lawfully be ordered. Ifthe omissions were such as 
to make it impossible for the Court to issae execu- 
tion upon it, it should be held that such an appli- 
cation was not in accordance with law. Conse- 
quently, the omission to produce copies of the khewats 
as required by rr. 187 and 188 of the Oudh Civil 
Rules is not such an omission as to make it impos- 
sible for the Court to issue execution upon it. 

The fact that the application was subsequently 
dismissed on account of the decree-holders’ default 
cannot. make the application ineffective for. suving 
the limitation if it was a proper application made in 
accordance with law. In considering whether an 
earlier application ‘is effective to save limitation 
under Art. 182 (5). of the Limitation Act, it is 
sufficient to show that an application was made 
in accordance with law to the proper Oourt for 
execution or to take some step-in-aid of. execution 
of the decree. It is the application and not the 
result of the application, which is contemplated as 
being sufficient to save limitation, CuanpIKa v. 
KAMLA PRASAD -- Oudh 34 
Maaras District Municipalities Act (IV of 
` 1884), s. 219- Municipal body— Contributory 

negligence—Municipatity putting. up posts for 

electrical wires near old tree — Omission to take 
steps to cut tree—Claim aguinst owner for damages 
caused by fall of tree—Maintainabiiity, . ` 

Where in a suit by a Municipal Council for 
“damages caused to certain posts which it had erect- 
-ed to carry electrical wires by the fallof an old 
cocoanut tree, the evidenca showed that the Munici- 
pal Council knew when it put up the posts that 
this old tree was standing nearly in a dangerous 
condition, and: that ib did not take any steps 
under s. 219 ofthe Madras District Municipalities 
Actto remove the trees or get it removed -by the 
owner of the tree: 5 

Held, that in view of the provisions of the said 
section wlftchempowered the Council to call upon 
the owner ofthe tree to remove it itself if its 
requisition was disregarded by the owner, the Coun- 
- cil was clearly guilty of contributory negligence and 
- it was not entitled to recover damages -from the 
owner of the tees. May. URANAYAGAM PILLAI v. 
MUNIOIPAL COUNCIL, URA Mad. 176 

`~ .—> 8, 350 — Suit against Municipality— 

Limitation—Illegal distraint. of goods for tax— 

Whether gives continuous cause of action until 

goods are returned. : A 

The illegal distraint of goods for arrears of tax is 
- not an act. causing continuing injury or damage 
until the goods a:e returned. Therefore, under s. 35 
of the Madras District Municipalities Act, 1984, 

< which provides that a suit for damages against a 
. Municipal Council in respect. of any act done by the 
~ Vouncil- shall be commenced within eix months, after 
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the date on which the esuse of action arose or in 
casa -of a continuing injury or damage during such 
continuance or within six months after the ceasing 
thereof, a suit for damages for illegal distraint 
must be instituted within six months from the date 
of distraint. A suit filed more than six months 
after the date but within six months of the date 
when the goods were returned would be time-barred. 
SALEM- MUNICIPALITY BY IT3  OOMMISSIONER V. 
BAKT AVATSALU NATDU Mad. 495 
—~——- Sch. IV, cl. 2, rr. 28, 30—Prosecution for 
non-payment of profession tax—Duty of pro- 
secution to prove affirmatively that accused was 
bound to.pay the taz—‘Final’, meaning of 

The provision contained in r. 23 of Sch. IV of the 
Madras District Municipalities Act that where an 
assessment has not baen objected to or on objection 
the assessment has been confirmed it shall be final, 
does not mean that the person upon whom the 
assessment has been made cannot impeach the legali- 
ty or validity of the assessment in a Civil or Crimi- 
nal Court and where a person is prosecuted under 
r 30, cl. 2, of Sch. IV for non-payment of profession 
tax, it is open to him to plead that the tax was not 
leviable and it is incumbent upon the prosecution 
to. establish affirmatively that the tax was payable 
and that the accused did not pay. RAMASAWAMY 
AYYANGAR v Srvakast MUNICIPALITY Mad. 854 
Madras Hindu Religious Endowments Act (| 

of 1925), s. 63 — Power to appoint additional 

trustee—Investing additional trustee. with power to 
override existing trustee, impropriety of. 

Under s. 63 the Board may appoint an additional 
trustee but it does not empower the Board to invest 
the additional trustee with powers which in effect 
enable him to eupersede the existing trustee. An 
additional trustee can. only have such powers asa 
co-trustee has under the general law. Siraram Das 
Bavagi v, Mapras RELIGIOUS ENDOWMENT BOARD 

Mad. 426 
s. 63 4)—Power of Board to determine what 
properties belong to an institution. 

The power given by s. 63 of the Madras Hindu 
Religious Endowments Act to frame a scheme for 
the manegement of an institution carries with it 
the power to settle what the properties of the institu- 


tion are. Straram Das BAVAJI v. Mapras RELIGIO0US 


ENDOWMENT B6ARD Mad. 426 
Madras Hindu Rellgious Endowments Act dl 
- Of1927)— Amending Act of 1930, changing 
definition of ‘excepted temple’—Temple once: held 
to be an excepted temple under the old definition, 
whether can be treated as non-excepied temple 
after new Act—Retrospective effect — Vested rights 

—Finality of orders. 

Where under the Madras Hindu Religious Endow- 
ments Act of 1927, a certain temple was held by the 
Endowments Board to bean excepted temple but 
the definition of this expression was altered by an 
Amending Act of 1980 andthe Endowments Board 
thereupon made an order that according to the new 
definition the temple was not an excepted temple, 


_but the order of the Board was set aside by the 


District Judge on the ground (i) that the former 
decision of the Board had become final and (it; 
bacause the Amending Act cannot be given retros- 
pective effect: 

Held, that the first ground was untenable and the 
second ground was also not tenable as there was 
really no question of any vested right being affect- 
ed in any sense known to the general law, but only 
a grouping of temples in one manner at a particu- 


„lar stage of legislation and in a different manner aba 


= 
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Madras Hindu Rellgloué Endowments Act— 
1927—concld, rae a 
later stage. Boarp or COMMISSIONERS FoR THE HINDU 
RELIGIOUS ENDowMENTe, MADRAS v. RATANASAMI PILLAI 

Mad.498 F B 
Madras Local Boards Act (XIV of 19201, s. 88— 

Pre-settlement inam within zemindari—Zemindar, 

whether entitled to recover cess from inamdar— 
Inamdar, whether ‘intermediate landholder.' h 

The holder of a pre-settlement land in a zemindars 
can be treated as an intermediate landholder from 
whom ths zemindar can claim to recover the cess 
paid by the zeminder to the Government under 
s. 88 of the Madras Local Boards Act if the inam 
lands have been included, in the assetsof the 
zemindart when the permanent settlement was made, 
In sucha case the inamdar has no direct relation 
to the Government but the Government collects the 
cess from the Jandholder and the landholder 
reimburses himself from the inamdar treating him 
as a landholder. Rasaa or VIZIANAGARAM v: DINDI 
Cuinna THAMMANNA Mad. 490F B 

$.88—Scope of-s. 88 proviso 1— Absence of 
provision for payment of kattubadi jodi or:poruppu, 
effect of. 

The expression “under tenure created, continued or 
recognised by a landholder” is not confined to post- 
settlement inams but is wide enough to cover pre- 
settlement inams. The-first proviso tos. 83 is not 
confined ..in application to cases where payment 
of kattubadi jodi poruppu or quit rentis provided 
for in respect of any imam. The proviso merely 
means that where kattubadi jodi poruppu or quit 
rent is in fact paid, one-half of such, calculated 
with reference to such payment, shall be deducted 
and the balance will be the amount -which the land- 
holder is entitled to recover from the intermediate 
landholder. Where no such payment is made.the land- 
holder. will be entitled to recover the cess from the 
intermediate landholder without any such deduction. 
-RAJAH oF VIZIANAGARAM V. DINDI ÜsINNA THAMMANNA 

Mad, 490 F B 
s. 88— Suit to recover such cess—Limitation 

—Article applicable—Limitation- Act (IX of.1908), 

Art. 120. 5 Z 

A suit by a landholder under s. 88 of the Madras 
Local Boards Act to recover cess from the inter- 
mediate landholder is not a suit for rent nor ‘a suit 
ona contract but is a suit to-enfarce a liability 
created by statute and is-governed by art. 120 of 
the Limitation Act, RAJAH OF-VIZIANAGARAM, V. DINDI 
Cuinna THAMMANNA Mad, 490 Fb 
Malabar Compensation for Tenants’ Improve- 

ments Act (lof 1900), $. 5; Sze Malabar T 
Malabar Law—Adverse possession— Property in 

-possession of lessee of tawazhi— Sale by karnavan 

—Vendee not carang to take possession jrom lessee 

nor asking them to attorn to him—Lessee continuing 

payment of rent to tawazhi for over twenty years, 
without interruption—Suit by vendee Jor-possession 

—Adverse possession, if established — Sale, if 

created relationship of landlord and tenant between 

vendee and lessee—-Applicability of s,.5, Malabar 

Compensation for Tenants’ Improvements Act (L’of 

1900). 2 ; 

Toi belonging to a tarwad which was set apart 
for maintenance for a tawazhi was given in lsase by 
the tawazhi. The karnawan of the tarwad sold.the same 
empowering the vendee to recover possession after 
paying compengation to tenant, The vendee -did 
not care to bing -property under.his possession or 
call upon the tenants to atturnto him, The tenants 


-continued to pay rent.to the.representative.cltawazhi, . 
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Malabar LaW—éoneld. =~ 

Thus:the “possession was with tawazhi for over ‘20 
years without interruption, In a suit by vendee to 
recover, possession : 

Held, that by the -mere fact of sale no relationship 
of landlord aad tenant was „created between the 
vendee and the tenant, and the -vendee was not 
protected either by s. 5 of the Malabar Compensa- 


tion for Tenants’: Improvements Act, or by the 
terms. of the sale-deed. 

Held, also that there was an open, and adverse 
enjoyment ofthe property for over a ‘period of 


12 years by the reception of rent through tenants 
and the plaintiffs’ rights became barred either - 
under Art. 137 or under Art. 144 ot the Limitation 
Act. .PERUVANIYAN KRISHNA Kurup v. UHOWWAKARAM 
PAZRUKKATH POKKI Mad. . 594 
—— Ezhuvas ‘of Palghat—Son's liability for 
father’s debt—Hindu Law—Applicability. A 
Among Ezhuvas of Palghat, when the debts are not 
illegal or immoral, the son's shares in the family 
property are.liable to be proceeded against for re- 
covery of the father’s debt, independently of. any 
question of family necessity. There is no warrant 
for introducing one portion of the Hindu. Law with- 
out ‘taking along withit the other portions which 
form an integral part of the whole system. 
BALAKRBISANAN v.-Untttoor Bank Mad. 706. 
- Tarwad—Land in lieu of maintenance 40. 
ojunior members—Lessee from karnavan, whether 
can recover possession from maintenance holder. 
Where land 13 given in lieu of maintenance to 
the junior members of the tarwad-by its karnavan 
‘it’ cannot be set aside by the succeeding. karnavan. 
It is binding on him and a suit for possession there- 
-of cannot be-maintained ‘unless the arrangement is- 
-set aside and some’ other suitable arrangement in 
-lieu -thereof ismade, On -this:ground the lessee 
from the karnavan is not -entitlad.to recover posses- 
sion from the maintenance holder of the land deli- 
wered to him under such an arrangement. PERUVA- 
NIYAN KRISHNA KURUP V, OhowwakaRAN PazHUKKATA 
Poxx1 ` Mad. 594 
“Malicious prosecution—Mere fact that complaint 
-was dismissed, if :prima facie evidence that- charge 
was malicious. we cs 
The mere fact that the complaint was dismissed - 
‘is not prima facie evidence that--the charge was 
‘malicious or unieasonable and false. The ‘burden 
-of proving want of reasonable:and :probable cause 
is on the plaintiff and the existence of malice should 
-be independently -proved and cannot -be inferred 
merely -from the -absence of -probable and reason- 
able -cause, :MANGAL v. Marko Oudh 523 
~ -Suit for damages — Burden of -proof — 
Nature of proof -required. ` ` 
dn an action -for-malicious prosecutio! the -plain- 
-tif has -to prove that the prosecution was insututed 
against him -without any reasonable and probable 
cause and that ıt was que to a malicious intention 
of the defendant. The.plaintift -cannot succeed un- 
less he can shuw-either guilty knowledge or some 
wicked or-indirect mutive+in the defendant. In the 
-Class of -actions to which a-claim-vof- damages for 
malicious -prostcution belongs, the: state of the -mind 
of-the defendant.at the time when he did the acs 
is voiy important. The general principle -of the 
common law -is that an action- ior malicious prysecu- 
tion lies whenever one man-puts the-process of the 
-law in .motion-against-anuther maliciously -and 
without reasonable'and -probable cause, MANGAL v. 
MAIKU | - Oudh 523 - 
Master‘and servant—Crown—Dismissal of servant 
—Sutt for damages, if ‘maintdinabie. - a 
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Master and servant—concld. 


A servant of the Orown being in service at the 
pleasure of the Crown and liable to be discharged 
at any time, has no cause of action against the Secre- 
tary of State for damages. Nariman ARDESHIR v. 
SECRETARY OF STATE | Sind 812 
Notice — Notice not given —. Claim for 

damages. 

If the services of an employee could be terminated 
by a month's notice, it is preposterous to suppose 
that bezause it was not so terminated the plaintiff 
could claim damages on the footing that had he 
continued in service he would have profited to the 
extent of a big amount although his claim to such 
profit could have been put an end to by giving him 
a Month's notice. NARIMAN ARDESaIR V. SHORETARY OF 
STATE Sind 812 
———Ratlway — Discharged servant— Remedy— 

Dismissal of appeal — Servant, when can have 

recourse to Court of law. 

Under the rules framed by the Railway Authorities, 
a discharged employee is to appeal to higher Rail- 
way Authorities and on dismissal oftappeal, he can 
have recourse toa Court oflaw only if can satisfy 
the Court that his appeal has been decided con- 
trary to natural justice. NARIMAN. ARDESHIR vV. 
- SEORETARY OF STATE Sind 812 
Minor—Refunding benefit recetved—Suit for getting 

transaction entered into by him declared null and 

void— Minor, if can be compelledto refund benefit 

obtained by him. . 

The doctrine that a minor may be compelled to 
refund the benefit received by him when any of his 
transactions is declared to be null and.void at his 
instance is only applicable to suits for possession so 
far as immovable property is concerned. In suits 
for possession, the Court may give the minor a decree 
“to the .eflect.that he will be entitled to regain pos- 
session of his property only if he pays the mortgagee 
or the vendee at.least that part of the consideration 
which was required by him for necessary purposes. 
In a.declaratory suit this equitable relief cannot be 
granted to the defendants because the Court cannot 
tack on the equitable relief for refund of the con- 
sideration or pait thereof to the declaration sought 
by the minor plaintiff. MANAK Cuanp v. MADAN LAL 

Lah. 367 

Mortgage. Ser Second Appeal 3 724 

——— Claim for redemption or foreclosure or 

enforcement by conditional sale—Value of suit, how 
xed. . 

eg suit for redemption or for foreclosure or for 
enforcement of'a mortgage by conditional sale, a 
claim cannot be valued, but en artificial value has 
to be fixed as in 8, 7 (ix), and the value so fixed cannot 
vary but must remain constant through all the 
stages of Me litigation, SHEIKH Raman v. BALCHAND 

m Nag.577 
Costs—Costs awarded in suit, if form part 

of mortgage debt. i 

Gosts awarded in a mortgage suit should be added 
to the principal debt and the interest outstanding 
andthe total forms one debt seçured by the mortgag- 
ed property, unless there is something in the pre- 
liminary decree which says that the decree-holder 
sball be at liberty to apply for a personal decree for 
costs. There,is nothing in O. XXXIV, Civil Procedure 
-Code, which aftects the ordinary rule that the ‘costs in 
a mortgage suit form part of the mortgage debt. 
BALTHAZAR v. AGA ALI RAMZAN YEZDI Rang. 805 
— Extinction — Order absolute jor sale— 
Security in simple mortgage, whether extinguished— 
Usufructuary mortgage—Continued possession. 
Ja the cage of agimple mortgage, on the making 
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-ceeds thereof to the mortgagee and will 


-words we will not deduct interest” : 


. over 
_ If any 


the words 
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Mortgage—contd. . 


of an order absolute for sale, the security is extin- 
guished butit cannot bs maintained as a necessary. 
legal consequence of th? passing of the ordar ab- 
solute that the creditor's continued possession cannot 
bein the character of a usufructuary mortgagee.. 
K. Cuenaatroya Repprv, Unpar Kavour Mad. 980 
Mortgagee having two mortgages against 
same property—Suit on second mortgage mentioning 
first mortgage—Decree for sale—Private sale by 
mortgagor free from prior encumbrance without 
mortgagee’s knowledge—Held, mortgagee mot 
estopped from suing on first mortgage. 

A mortgagee who held two mortgages against the 
same property obtained a decree for sale of the 
property in® suit brought on the second mortgage. 
He disclosed the existence ofa prior mortgage therein. 
In the meantime the mortgagor sold the property pri- 
vately without mortgagee’s koowledge and free from 
incumbrances and deposited decretal amount in 


| Court : 


Held, that in the circumstances no estoppel arose 
and the mortgagee could sue onthe prior mortgage, 
Fazau Nisgan v. HUKAM SINGH , Lah. 15 

Mortgagor undertaking to pay entire sale 
proceeds to mortgagee if he sells any item—Con- 
struction—Inference productive of jeopardy to 

security, tf can be drawn. i 

Where a mortgage-deed after dealing with the 
absence of any encumbrances beyond a mortgage of 
R D with the rights of the mortgagee against the 
mortgagors personally, and his right on enforcing 
his security to interest at 9 per cent. per annum 
contained the following woids:—“ If 1 sell any house 
out ofthe property Iwill pay the entire sale-pro- 
not take 
credit for interest on the amount paid. In other 

Held, that there was no express provision in the 
deed enabling R D to passa valid title free from 
the security and all that the clause said in terms 
was thatif RD did sellthe house he would pay 

the entire proceeds to the mortgagee, 

other inference is possible not inconsistent 

with or repugnant to the deed, it should bs drawn 

in preference to an inference which may result in 
the destruction ofthe security : 

Held, further, that it was impossible to say that 
ased are sufficiently clear to justify 
the drawing of an inference prvductive of such 
jeopardy to the security ; and not the less sọ in view 
of the tact that no provision is made for the mort- 


-gagee being informed either of au intention to sell 


or of the fact of a sale having. taken place. He 
might never hear of it, or have ihe means of hearing 
of it, until years later when seeking to enforce his 
security, he would find it to be non-existent. The 
more probable and reasonable inference to be drawn 


` from the words used is that the mortgagor 18 to 


have power toredeem part without redeeming the 
whole of the mortgaged property, a power consistent 
with the preservation of the secarity over the prop- 
erty sold until the mortgagee has concurred in the 
sale and received the purchase money. NATU Man 
v. Raman Man rG786 
Parties to morigage—Joining of—Party not 
having any contract, or privy of estate with 
plaintijf—aInterest.of such party, if can be sold, 
People are often joined as paities toa suit to pre- 
vent iurther complications, but the mere fact that u 
person is Joined as a purty to the suit, possibly 
pro forma, does not necessarily give the piaintiff a 
right to sell his interest in the property, particularly 
when he has entered into no contract with the 
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plaintif and has no privity of estate with him. 

Maung Po HLA v. Ma News SINT Rang. 449 

— Rights between. mortgugor, mortgagee and 
sub-mortgagee—Law applicable—Whether Indian 
or English. 

Rights between mortgagor, mortgagee and sub- 
mortgagee should be decided by the law of India 
and not by the English Law of mortgage. 
Maune Po Hia v. Ma News SINT Rang. 449 

- Sub-mortgagee—Rights of—Suit on mori- 

gage-- Joinder. i 

A sub-mortgagee simply has a simple mortgage 
ofa mortgage. The right given to him by the sab- 
mortgage, is, in default of payment, to sell the inter- 
est mortgaged to him and to sell through the medium 
of the Court by means ofa suit and execution , pro- 
ceedings. He has no privity of contract or privity 
of estate with the original mortgagor such as would, 
under the English Law, give him the rightto join 
the original mortgagor and sell or foreclose in the 
suit whichhe files primarily against his sub-mort- 
gagor and also secondarily against the original mort- 
gagor. Mauna Po HLA v. Ma Nawe Sint Rang. 449 

Subrogation—N.-W. F.  Province—Trans- 
fer of Property Act does not apply—Stranger, 
if can, under implied agreement with mortgagor, 
pay off his mortgage and get possessed of mortgagee's 

. Tight without any registered instrument. i 

The Transfer of Property Act, does not apply to 
the N.-W. I’. Province and the condition that the 
agreement should be in the form of a registered 
document is not applicable there. Therefore, the 
principle still obtains in N-W.F. Province that a 
stranger Gan under an implied agreement with > the 
mortgagor pay off his mortgagee and be possessed 
of the rights of that mortgagee by way of subroga- 
tion without any registered instrument.  GURDIP 
SINGH v. KALUMAL Pesh. 698 
———— Suit filed in Original Side of High Court 

in respect of property’ outside its jurisdiction 

—Preliminary deeree—bubseguené jinal decree and 

‘sale—Application for personal decree—Maintain- 

ability of. 

A preliminary decree was passéd by consent in a 
mortgage suit filed in the Rangoon High Court in 
respect of property situated outside its original 
jurisdiction. On non-payment of decretal amount a 
final decree was passed and the property sold and 
money realized. But on the amount falling short, 
décree-holder applied for personal decree. This was 





opposed on the ground that as the Court had no. 


jurisdiction to entertain the suit, the preliminary 
decree and the final decree were nullities : 

' Held, that the decrees not nullities but binding 
and conclusive until set aside in appeal or revision 
irrespective of the fact that they were passed with 
jurisdiction or not. Consequently, the application 
for personal decree was maintainable. BANK or 
OsETTINAD, Lyp. v. N. K. N. R.M. O.erryar Fram 

i Rang 80 

———~— Usufructuary mortgage—Held, on construc- 

„tion, mortgage fell under s. 58 (d), Transfer of 

Property Act (LV of 1882)—Mortgagee in possession 
tf entitled to'decree for money or for sale. j 

A mortgage bond recited inter alia that mort- 

gagors had given dakhli rehan of the mori- 


gaged property to the mortgagees for 3 years” 


and that they should cultivate the lands and 
appropriate the lands in lieu of their money. 
It was also stated that if mortgagors failed to pay 
on the date, thenon making payment in any sub- 
sequent year, they would bring the property into 


their possession. There was.no ‘promise 0. pay, 
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express or implied; the option of redemption re- 
mained withthe mortgagors, bit so long as the 
principal was not paid, the mortgagees would remain 
in possession. -There was afurther stipulation that 
if the mortgagess are dispossessed from the mortgaged 
property, they may realise tha principal in aay 
manner they like, andas sscurity for realisation „of 
the money in that event, the land was mortgaged : 

Held, this wasa plain usufructuary mortgage of 
the kind described in s. 58 d), Transfer of Property 
Act, and since the mortgagess remained in--posses~, 
sion of the mortgaged property, they were entitled 
neither to a money decree nor a decree for sale. 
UDAI Sines v BHUNKBHARNATH SINGA Pat 755 

Usufructuary mortgage — Mortgagor's right 
of sale—Nature of. 

The right of a mortgagor in the property. which 
he has givenin usufructiary mortgage is a legal 
right in a tangible: immovable .property, PREKU 
Mian v. SYED ALI - Pat. 890 


Motor Vehicles Act (VIII of 1914), 8. 16—Punjab 
Motor Vehicles’ Rules, 1931, rr. 23, 47, 91—R, 23, 
liability under—Driver carrying passengers in 
excess of license—Whether liable even. if checker 
and ticket seller were present. 

Rule 23 of the Punjab Motor Vehicles Rules, 1931 
makes the driver as well as the owner. responsible 
for breach of any rule, provided. that the: driver 
knews that the rule has been contravened. This 
rule has bezn made inthe public interest and ‘im- 
poses on the driver the duty of refusing to drive if 
he knows that a rule is being broken. Oonsequent-: 
ly, wherea lorry driver carries passengers in excess 
of those pzrmitted in the license, h3 commits an offənce - 
under rr. 47 and 91 ofthe Rules, sven-though ths 
checker and ticket seller are present. HmpzRorv. 
DAYAL SING I Lak. 5959: 


Muhammadan Law—Dower—Dower debt, nature; 
of—Transfer of property in liew of dowe in 
preference -to other creditors—Transfer, whether 
fraudulent. oe . 

‘It isa part ofthe Muhammadan Law that while, 
on the one hand divorce is very easy.at the instance 
of a husband and can be done by his unilateral act, 
the wife is protected by the practically universal 
practice ofsettling a payment to be made by the, 
husband which payment should be made, but often 
is not, atthe time ofmarriage. In respect of that 
agreement the wifeis asmuch a creditor asa person 
would be who had sold the husband goods; and if 
she sees her husband in difficulties, it does not 
make jt dishonest for her to recaive an alienation _ 
(to the exclusion of other creditors) which satisfies 
that indebtedness to her, which for a contract to 
have been coinpletely carried out, should have been 
made to her long before, at ths time of marriage, 
as in the majority of cases, KasToro AND v. WAZIR 
Bream i Nag. 48 
———- - Woman living as wife for fifteen 

years—Divorce—Provision in talaknama to pay 

‘deferred dower in monthly instélments—Woman, 

if to be granted instalment decree. _ , 

When a disagreement occurs between a husband 
and a wife, it is very difficult to apportion the blame. 
When a woman has lived with a person as his wife 
for a period of fifteen years, that is to say, during 
the period of the bloom of her youth-and wher her. 
early youth is gone, she has been divorced, and the 
husband himself felt it right to state in the’ deed 
of divorce that he would pay her deferred dower of 
Rs. 1,000 in instalments of Rs. 20a month, it is fair 
and. equitable that the plaintiff should be allowed. 


d 
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an inetalment decree of Rs. 20 a month. KaAIRANNISSA 
v. Masamuap Hussain Bara Cal. 263 
Gift—Donor executing deed intelligently— 

Donee placed in such possession as donor herself 

enjoyed—Deed, validity of. 

Where it was found by both the lower Courts that 
the donor was not suffering from paralysis as al- 
leged, atthe time when she executed the deed of 
gift in favour of her great-grand-daughter and that 
she executed thedeed of gift intelligently and 
eactually placed the donee in such possession as she 
herselt enjoyed: - 

- Held, that the deed was validly executed and could 
not bechallenged in second appeal. KADIRUNNISA 
v. TALIRUNNISA ` Oudh 299 
PESEE Joint family, if exists— One brother making 
himself liable for another brother's debt— Whether 
prevented by law, 

No doubt there can be no joint family in the 
sense of the Hindu Law among Muslims but it is 
a well known fact that in many Musjim families, 
members thereof, especially brother, live in a state 
of jointness and there is nothing in law to prevent one 


of the brothers from making himself liable for a 
portion of another brother's debt. GANGA PRASAD v. 
JANG BAHADUR KHAN Oudh 424 


—~—-——— Mutawalll — Appointment of successor— 
Sudden death of mutawalli—Appointment not made 
he on death-bed—W kether rendered inefféctive— 

iter. - . 

Obiter.—The rule allowing the incumbent of the 
office to nominate his successor, which derives its 
authority from the Muhammadan Law, prescribeg 
that the nomination can be valid only if it was made 
while the incumbent was on his death-bed, or was 
suffering from a mortal illness, but not when he was 
in good health and thus would prevent a mutawalli 
from appointing his successor if he died suddenly 
without ‘any expectation of death, and render in- 
effective any appointment made by him ata time 
when he was not on his death-bed or suffering from 
such illness. PIR AHbSANULLAH HAH v. PIR Zrauppin 
SHAH POS 
Wakf—Appropriator, if can appoint him- 


self as mutawalli.' 

-An appropriator can - appoint himeelf as the 
mutawalli of a wakf, and in such a case change 
in the character ofthe pcssession amounts to trans- 
fer of the possession which would be required when 
the mutawalli appointed by the wakif is a person 
otber than'the wakif himself. ALI ZAMIN v. AKBAR 
ALI Kuan PC 884 
Se ——- Settlor appoining himself as muta- 

ve to Peis eae requirement that 
settlor must -divest himself of proprietary rights— 
Whethe® invalidates deed. Eth AN 

A wakf deed contained a clauseas follows: 

“During my lifetime, the tauliat.of the entire 

wakf properties, noted in schedules Nos. 1 & 2, shall 

have concen with me personally. During my life- 
time, 1 shall keep the entire wakf properties in my 
possession and under my management as mutawalli 
and carry out the tauliat work. During my life- 
time, no one shall have absolutely any power to 
interfere with and raise an objection regarding the 
<: right of tauliat or the management of the proper- 
~; ties, I, the mutawalli too, shall spend (money) in 

* whatever manner I would like; 

Held, the powers given to the settlor under this 
clause are nct more than the powers of a mutawalli 
to be exercised free from control by a committee 
of management or other such body and there is 
nothing: contrary toShia Law inthe terms of the 
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deed and the wakf cannot be held to be in- 
valid by reason of any failure to comply with the 
requirement that the settlor must divest himself of 
his proprietary right; 

eld, also, on evidence that the settlor had done 
‘what was necessary to change the character of his 
to give possession to the mutawallis 
and to discontinue his own possession as proprietor, 
and that mutation of names is not the only method 
by which possession can be given or altered ; 

Held, further, that in the present case the number 
and value of the properties as to which this most 
formal act of transfer of posseseion was carried out 
and the opening of a separate account in the name 
of the wakf are sufficient evidence that the proper- 
ties comprised in the deed had been put into the 
possession of the mutawallis especially as there ia no 
basis for a suggestion or suspicion that the settlor 
had, a particular motive or desire to withhold any 
special item of the property. ALI ZAMIN v, AKBAR 
Aur Kuan ` PG 884 
wakf—Shia Low—Essentials for validity of 

waki—Delivery of possession—Necessity of. 

Under Shia Law actual delivery of possession by 
or by direction of the wakif is a condition precedent 
to the wakf having validity and effect. ALI ZAMIN 
v. AKBAR ALI Kuan PG 884 
c Want of mutation—Settlor's imn- 

tromissions with income—Effect-—-Held, on evidence 

that deed was valid. 
- The settlor's intromissions with the income of the 
properties are part of the evidence upon which asa 
whole must be answered the question whether the 
character ofhis possession of the properties had 
been changed. = 
- Where it appeared that the settlor was a Muslim 
of position whohadfor a long time contemplated 
fcunding a wakf and who was childless and he had 
given the'utmost publicity to his wakfnama, taking 
pains tohave it witnessed bya large number 
persons both Hindus and Muslims and though he may 
not have felt secure from all trouble with creditors but 
his finances were in no such state as to impel him 
to make awakf to defeat or delay creditors, it is 
not reasonable to suppose that for this purpose he 
contemplated becoming mutawalli and then omitting 
altogether to car1y out the terms of his own deed 
and that the*circumstance that he did nöt proceed 
to obtain mutation es if it were a matter of urgency 
but left this lengthy and troublesome business to be 
carried out later would not in any way be sur- 
prising ALI ZAMIN V AKBAR ALI KbAN PO 884 
Negotlable Instruments Act (XXVI of 1881), 

8s. 4, 5, 64, 76—Promissory noie and bill of 

exchange—Licbility of maker. 

On‘a promissory note, the maker of the pro- 
missoiy note unconditionally undeitakes to Lay, 
whereas on a bill of exchange the maker of it 
gives an unconditionnl order directing a certain 
person. other than himself to pay. The liability of 
the maker of the promissory mote is absolute be- 
cause he unconditionally binds himself to pay, 
whereas the obligation undertaken by the drawer 
of a bill of exchange is only conditional since he 
becomes a surety fur payment by the drawee, The 
maker of the promissory note becomes the principal 
debtor, whereas the drawee of a bill of exchange 
on acceptance becomes the principal debtor as he 
accepts the primary liability to pay according to 
the tenor of the bill of exchange. It is only when 
the drawee fails to pay that the drawer would be 
liable as his surety. Firm WaLLIBLoy SULEMAN V, - 
Frey JAGJIWANDAS TULSBIDAS Nag.-907 - 
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s. 76—Non-presentments of hundi—Lose of 
hundi, if absolves from duty of presentment— 


Purchaser of hundi failing-to discharge obliga-- 


tions—Whether can fall back on original con- 

sideration. ; 

In no case can the holder of a hundi be exempted 
from presentment of the kundi for payment except 
in cases provided for in s. 76 of the Negotiable 
Instruments Act. The loss of a bill or note does not 
absolve the party who lost it from making an 
application for payment when it becomes due and 
to give notice of dishonour to all parties. 

The plaintiff who purchased the hundi on pay- 
ment of cash cannot, after having failed to dis- 
charge his obligations under the contract represent- 
ed by the hundi, fall back upon his original con- 
sideration. Fira WALLIBSO0Y SULEMAN v. Firm 
JAGJIWANDAS TDLSIDAS Nag. 907 
—--—— 8. 78—Manager of firm, holder of pro- 

missory note—He, electing to treat payment to firm 

as payment to himself—If amounts .to payment to 
holder—Debtor, if discharged from liability. 

Under s.78, Negotiable Instruments Act, payments 
must be made to the holder, but ifthe holder of the 
promissory note elects to treat the payment to his 
firm as the payment to himself, the payment is a 
payment to the holder within the meaning of s. 78, 
Negotiable Instruments Act, and the debtoris dis- 
charged from the liability under the promissory 
note. AMIR OHAND v. Keisana Onanpea BaowMIK 

Cal. 301 

——— 8, 118—Promissory note by Hindu father 
~—Suit on note against undivided sons after death 
of executant—Burden of proof of consideration— 

Presumption under s. 118, whether applies—Nature 

of the cause of action against undivided sons— 

Hindu Law—Debts—Son's liability for father's debts. 

A sut upon a promissory note executed by a 
Hindu governed by the Mitakshara Law against his 
undivided sons after his death is not a suit against 
his heirs or representatives as it only seeks to en- 
‘orce the Hindu Law theory of pious obligation in 
respect of property which the.sons have taken by 
survivorship and in such a suit the onus of proving 
the existence of the debt must prima facie be laid 
upon the plaintiff. f 

If a decree had been obtained against the father, 
his undivided sons may perhaps become liable to dis- 
sharge the decree debt apart from any proof of the 
jebt independently of the decree but no such con- 
riderations apply to a case where no decree has been 
obtained against the father. f 

Even the onus under s. 118 of the Negotiable In- 
struments Act need not always be discharged by 
lirect evidence adduced by the defendant. The 
Court may base ite conclusion on the effect of the 
avidence taken as a whole or draw adverse infer- 
ənces against a party who being in a position to 
adduce better evidence deliberately abstains from 
loing so. ANUMOLU Narayana Rao v. GHATTARAJU 
VENKATAPPAYYA Mad. 819 
$.118—“Special rules of evidence’—When 

applies—Hvidence Act (I of 1872), s.114—Presump- 

tion under—Applicability. : 

The ‘special rules of evidence’ laid down in s. 118 
af the Negotiable Instruments Act, apply only as 
between the parties to the instrument or those claim- 





ing under them. In other cases the presumption . 


will only be in the terms in s. 114 of the Evidence 
Act, which by the usual expression ‘may presume’ 
eaves it to the Court to apply the presumption or 
ot according to circumstances. ANUMOLU NARAYANA 
'AO V. GQHATTARAJU VENKATAPPAYYA Mad. 819 
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Nulsance. Se Injunction 
Occupancy right-—-Nature of—Mere recognition by 
landlord when it has not been acquired from before 
-—Whether confers occupancy right on raiyat. 
| The institution of an occupancy right is a creature 
of: statute. Recognition means existence of something 
from before. . If the occupancy right nad not been 
acquired from before, mere recdgnition would not 
confer occupancy right upon a raiyat. Dro Narain 
Lar v Ram KELAWAN SINGA Pat. 47 
Opium Act (I of 1878), s. 3—Bondika Bhusa comes 
within the definition of opium—Possession of about 
a hundred pounds of it held to constitute offence. , 
Bondkia Bhisa can be included in the definition 
of opium in the Opium Act. The word ‘capsule’ in 
the definition of opium in s. 3, Opium Act, includes 
the shells of the capsules and preparations of them. 
Whers the acctised is in possession of about a hundred 
pounds of bondika bhusa and it may safely be pre- 
sumed that from such a large quantity the equiva- 
lent of morë than half a tola of standard opium could 
be extracted, the possession isan offence. JAGJIWAN 
2. EMPEROR Nag 353 
Oudh Courts Act (IV of 1925), s. 12 (2)—Certifi- 
cate for third uppeal—Case merely turning upon 
interpretation of deed of gift—Whether constitutes 
suficient ground for grant of certificate. ` 
Where the decision inrespect of which a third 
appeal is sought to be filed under s. 12 (2), Oudh 
Courts Act, is neither opposed to any general prin- 
ciple of law, nordoes it involve a question of pub- 
lic’ interest norisit contrary to any recognised 
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precedent, but merely turns upon the interpretation : 


of a deed of gift, there is no ground for grant of 
certificate that the case is a fit one for third appeal, 


especially where it appears that the applicant mere- - 


ly seeks'to reiterate the contentions advanced in 
second appeal and the fresh contention urged cannot 
be entertained at this stage, it not having been taken 
in second appeal. ZIA-UD DIN AHMED 9. MUHAMMAD 
ABDUL AEB 4 Oudh 519 


——— 8. 12 (2)—Third appeal—New plea, if can ` 


be raised for first time. 

Inan appealunder s. 12 (2) of the Oudh Qourts 
Act an appellant is not entitled to ba heard on 
points which he has not raised before the Judge 
against whose decree he is appealing. RAJANA v 
Musaves ALI Oudh 79 


Oudh Laws Act (XVIII of 1876)—Village com-- 


munity—Lessees, tf members of village community 

—kight of pre-emption of lessees in village lands, 

A village community under the Oudh Laws Act, 
consists of the whole body of persons possessing 
rights as proprietors, under-propristors or heritable 


lessees in village lands. Tha rights of lessees as - 


members of ths village community cannot ba ques- 
tioned. The decision ofthe Privy Council in Birendra 
Bikram Singh v Brij Mohan Pande, 151 Ind. (as. 71, is 
authority for the proposition that a member ofa village 
community can exercise the right of pre-emption only 
in regard co property belonging to persons whoss rights 


are of the same nature as his own, but the deci- - 


sion cannot be construed to exclude lessees from - 


being members of the villaga community. DALMIR 
Kuan vy. SHaM8aER Kan Oudh 275 (b) 
s. 9 (2)—Imperfect partition of village into 

thoks each having a lambardar — Sub-Division of 
thoks into pattis—Revenues assessed on each thek 


—Held, the thoks were treated as mahals but pattis _ 


were not, ~ ' 4 

Where it appeared that an imperfect partition of 
a village was made and the village was divided 
into three thoks each of which had a lambardar and 
each of these thoks was further sub-divided into 


. several pattis, and the kkewat showed that there wag - 
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revenue assessed on each thok and the said revenue 
was distributed amongst the various pattie con- 
stituting the thok : 

_Held,, that although the fact that there was a sepa- 
rate lambardar for each thok was a strong circum- 
stance in favour of ‘the thoks being treated as 
mahals, it was not made out that each patti was treated 
as a mahal, The fact of a separate revenue being 
mentioned against each patti did not entitle each 
patti to be treated ae a makal. The case was, there- 
fore, governed by s. 9, cl. (2), Oudh Laws Act. Suras 

AK? BH: SINGH v. BALDEO SINGH ` Oudh 728 
Oudh Rent Act (XXII of 1886), s. 61—Claim for 

rent, if has same cause of action as claim for 

possession—Suit for ejectment under s. 61 on 
ground of non-payment of.rent for- a period— 

Whether bars suit for arrears of rent for same 

period — Civil Procedure Code (Act V of 1908), 

0. XXII, r. 9. 


-A claim for rent is noton the same cause of 


action as the claim for possession. Though the’ 


claim for ejectment under s. 61; Oudh Rent Act, is 
based on the ground of rent not having been paid, 
yet the cause of action for ejectment is quite 
different trom the cause of action for recovery ot 
the rent. Order XXII, r. 9, Oivil Procedure Code, 
prescribes that where a suit sbates no, fresh suit 
shall be brought. on the same cause of action. 
Thus the test for the application of the rule ‘being 
identity of cause of action, a claim for arrears of 
rent for a certain pericd is not burred by abatement 
of a suitfor ejectment under s, 6l on the ground of 


rent for the same period not having been paid.” 
Oudh 547 ` 


KAILASH Onanpra v. Sarsoo 

x 8, 145 — Mandatory nature of — Issue-of 

process applied for more thanthreeyears after date 
of original decree — Whether can be granted—Ap- 
plication for amendment of decree—Effect of. 

The provisions of s. 145, Oudh Rent. Act, are 
mandatory, and no process of execution will be is- 
sued when the application for the issue of the pro- 
cess is made after a.lapse of three years from the 
decree. Even ina case where amendment of the 
original application is made so asto add a fresh 
relief, the mandatory provisicns of s. 145 will stand 
in the way of any fresh process being issued in 
execution of the decree where the issue of that pro- 
cess was applied for after the lapse of more than 
thiee years frcm the date of the decree. Although 
it may that amendment ‘if allowed might relate back 
to the original application, no process of execution 
can issue according to the application for amend- 
ment if that apjlication was brought after the lapse 
cf more than three years frcm the date of the dec- 
ree, DARSHAN Lat v. Munnoo SINGA Ouoh 278 
Partition Act (IV of 1893), s. 4—Eapression ‘Un- 

divided Jamily’, if confined to joint Hindu family 

— Advantage under s 4, by whom canbe taken. 

The expression ‘an undivided family” in s. 4, 
Partition Act, is not confined to, a joint Hindu 
family but simply connotes that there is a femily, 
the members of -which have not divided their pro- 





perty. Whee a person belongs to such a family. 


and owns half a share in the house in dispute 
and this shaie has not been. divided, he can afk 
the Court to yeimit him to take advantage cf the 
provisions of s. 4. GANGI?. Atma Ram Lah. 701 
r 8.4—'Transferee’, if includes auction-pur- 

chaser — Auction-purchaser's position, if outside 

the operaution.of s 4. 

The word ‘transfer’ is of the very widest import 
and is not ccnfined only to a transferee frem the 
judgment-debtor. In fact, on general principles, the 
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auction-purchaser is a transferee of the right, title 

and interest of the judgment-debtor and his posi- 

tion is not outside the operation of s. 4, Partition 

Act. Ganci v. ATMA RAM Lah 701 

Partnership. Ser Contract Act, 1872, s. 239 311 

— Agreement that no interest to be paid on 
capital account, if pleaded, is to be provedin Court 
and not before Commissioner. 

An agreement that interest should not be 
paid on capital account after dissolution of part- 
nership, if pleaded, is ordinarily to be proved in 
Court and not before the Commissioner. The mere 
fact that interest on a particular basis was not 
claimed in the pleadings should not preclude the 
plaintiffs from proving the same, even at a late stage, 
in order to enable the Court to determine all the 
questions in controversy between the parties, before 
the final decree is passed. 

Where there is no expressor implied agreement, 
the parties must fall back upon the legal position 
that partners are not entitled interest on the 
capital accounts even before dissolution unless there 
are profits. MOTILAL CIMANRAM ~v. SARUPOKAND 
PuitHiRas Bom. 208 
———  —Dissolution at will—Notice following suit 

— Necessity of. . . 

A suit for partition cannot be treated as one for 
dissulution of partnership j 

Inthe case ofa dissolution of a partnership at 
will by notice, ifthe assistance of the Court is re- 
quired by means ofa decree for dissolution, the suit 
for dissolution must follow the notice. TAJAMMUL 
HUSSAIN v. AHMAD ALI Oudh 839 

Dissolution—Rights of partners subsequent 
to dissolution— Partnership, whether still subsists— 

Power of partners to bend firm—Creation of nova- 

„tion in respect of debt owing to firm, whether 

a nah actin winding up~Partners, when bound 

y it. A i 

Though the dissolution of a fiim causes a dis- 
soluticn of the partnership between the partners, the ` 
partnership still subsists, but merely for the pur-” 
pose of winding up ite business and adjusting the 
rights ofthe partners anter se, and for this purpose 
the authority of the partners to bind the fm, and 
all their other mutual rights and obligations con- 
tinue notwithstanding the dissolution. The power 
of each partner, however, extends only so far as it 
is necessary to wind up the affairs of the firm and 
to complete tiansactions already begun. If a debt 
is (wing toa fim, payment bythe debtor to any 
one of the partners extinguishes the claim of all the 
partneis and discharges the debtor, even though 
a particular partner or a third person is appointed 
to collect the debts owing to the firm, and whether 
the debtor is aware of such appointment or not, 
Any partner ofa dissolved firm can, therefore, re- 
cover payment of adebt dueto the firm. He can 
effectuelly release the debtor and also give a valid 
But neither the release nor the 
receipt will be binding on his co-partners if the 
receipt isgiven, or the releasing partner acts in 
fraud of his cc-partneis and in collusionwith the 
debtor. It is nota necessary act in the winding up 
of a dissolved firm for a partner to create a ‘novatio, 
in respect of a debt owing to the firm. That is not 
recovering a debt, but really continuing it through 
somebody else as the debtor. His partners may pre- ` 
viously consent to it or subsequently ratify or 
acquiesce in it; otherwise it is mot binding upon 
them. Lut even assuming that the making of a 
‘novatio is a necessary act in the winding up, it 
will still not be binding upon the co-partners, if it 
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is tainted byfraud or collusion. One partner; there-- 


fore, cannot, in his own authority, bind is co-part- 

ners by allowing monies due by one firm to be paid by 

another firm with which his co-partners have no 

concern, MOTILAL-(HIMANRAM v. SaRUPOiAND-PRITAI- 

RAJ 7 Bom. 208 

— Firm, if a person—One firm, if can become 
partner in another. 

A partnership firm is nota person but is merely a 
collective name for the individuals who are mem- 
bers ofthe partnership and as such cannot bea 
partner in another firm. Kansaya Lat v. Firm 
Devi DAYAL-BRIJ LAL Lah. 759 

Hindus not belonging to the same family 
entering into business partnership—W hether govern- 
ed by Partnership Act — Partners, if can wmpose 
liability upon minor son of a partner—Suit against 
such firm on mortgage—Personal decree prayed for 

— Personal decree, if can bè granted against minor 

son of partner— Question as to his liability to pay 
father's debts—Hindu Law—Joint family. 

A Hindu, like anyone else, is entitled to join 
with other persons, whether they are Hindus, 
Muhammadans or other people, for the purpose of 
forming a business partnership, but unless all 
the members of the so-called firm are members 
of the same undivided joint Hindu family, the 
rights of the partners inthe firm are determined by 
the Partnership Act and not by the personal law 
which governs the relations inte? se of the members 
of an undivided joint Hindu family which carries on 
an ancestral business. And in such a case, where the 
partners do not belong to a joint family, no liability 
in respect of the business of the alleged firm could 
accrue to any of the partners upon the footing 
that they were membere of an undivided joint Hindu 
family, because the business was not a family busi- 
ness carried on by an undivided joint Hindu family 
in any sense of the term. Further, no partner can 
impose any liability upon hie minor son in respect of 
such a business. Therefore, in a mortgage suit for 
personal decree against such firm, no personal decree 
can be passed against the minor; nor is the plaintiff 
entitled, on an application for personal decree in 
the mortgage suit, to raise the question whether the 
minor is liable to liquidate his father’s debt, when 
the minor has not been impleaded for that purpose 
and no declaration to that effect is claimed before 
the passing of the preliminary decree? On the other 
hand the minor is entitled and should be allowed 
to raise and contest the question whether he is a 
member of a joint Hindu family with his father. S P R. 
M, N Nacurapean v, Cuetty Firmor R. M.P Rang. 69 
—— Muhammadan family — Analogy of Hindu 

amily system cannot be drawn. 

he law does not recognise a s>-called Muham- 
madan joint family as a legal entity, and any 
analogy drawn from the joint Hindu family system 
for the determination of the rights of individuals 
supposed to belong to a s2-called Muhammadan 
joint family is misleading Tasaumun HUSSAIN V. 
AHMAD ALI Oudh 839 
Partnership Act (IX of 1932), s. 4—Death of sole 
proprietor—Heirs, if become partners—New firm 

~- —Inference as to partnership, tf arises. 

When the sole proprietor of a ‘firm dies, his 
heirs certainly inherit the stock-in-trade, the out- 
standing dues and even the goodwill, but such 
heirs donot zpso facto become partners of the firm 
When there was a sole proprietor, there is no 
question of a partnership which must be between 
more than one person. On the death of the sole 
proprietor his heirs do not ‘automatically become 
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partners of the old- firm but merely heirs to “the 
assets of the deceased Before a partnership can 
come into existence, there must be an express or im- 
plied agreement between the heirsthat the old 
firm should be continued. This agreement 
might be inferred from the fgct that the firm was 
allowed to carry on business even after the death of 
the sole proprietor. But in the absence of any such 
evidence it would not be just to presume that the 
heirs of the deceased proprietor became partners of 
the new firm TAJAMMUL Hussain v. AHMAD ALI 
Oudh 839 
ss. 4, 43 — Partnership, essentials of — 
Agreement, if can be implicl—Held, business was 
partnership. 3 
The essential elements of a partnership are (1) 
the existence ofa business carried on by allor any 
of the partners acting for all; and (2) an agreement 
amongst all the persons concerned to share the pro- 
fits of the business. As regards the second element, 
the agreement can be either express or im plied. 
The fact that a business has been carried on for a 
number of years and that all the parties concerned 
have either actively joined or acquiesced in the 
carrying on of the business and have been sharing the 
profits, clearly justifies the inference that there was 
at least animplied agreement amongst all the per- 
sons concerned to continue the business and to share its 
profits, The question of partnership is a question 
ef intention, which must be decided on a considera- 
tion of the conduct of the parties and of all the sur- 
rounding circumstances. Participation in profits 
though not conclusive, is a cogent piece of evidence 
which must be given due weight in the light- of 
other circumstances. TAJAMMUL HUSSAIN v. AHMAD - 
ALI Oudh 839 
[—— 8:43, Sre Partnership Act; 19892, 5.4 , 
` 839 


6. 69, Sre Partnership Act, 1932, s. 74 
604 (a) 
——— 83.74, 69—Plaintiff firm unregistered— 

Rights arising before Act — Plaintiff firm, if can 

sue in respect of them. 

The words “anything done or suffered before the - 
commencement of this Act” in s. 74(b), Partnership ' 
Act, must go with the words “any legal proceedings 
or remedy”. and not with the words “any such 
right.” Consequently, the plaintifi's right ac- 
quired before the commencement of the Act is not 
affected by anything in the Act and that any legal 
proceeding in 1espect of that right is also nob affect- 
ed. The plaintiff firm is, therefore, entitled to sue 
asit would have been entitled if the Act ‘had not 
come into force even though it is not a registered 
firm. Fiem NARMADA GINNING Press Factory Co. v. : 
KasToorMaL DEOKARAN SAROGI Nag. 604 (a) 
Patna High court General Rules*rr. 14, 15— 

Sale proclaimed to take place ona day but actual- 

ly taking place one day after—Material irregularity, 

if constituted. . . 

The fact that asale in éxecution which was pro- 
claimed to take place on a certain date actually took 
place one day after does not amount to material 
irregularity in view of rr. 14and l5, Patna High 
Court General Rules. DEONANDAN THAKUR v.: Hanso - 
KKuER Pat. 63 
Penal Code (Act XLV of 1860), s. 84—Burden of 

proof—Burden not discharged — Conviction for 

murder, propriety of. 

Where an accused charged with murder alleges that 
due to unsoundness of mind he didnot know the 
nature of the Act, the onus is cast on the defence to - 
prove that the accused was-in fact, at the time ot 
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commission. ofthe offence, insane. Inthe absence of 
such proof, the only course open to the Court is to 
convict the accused of murder. NGA San Pev Em- 
PEROR kang. 395 
s.84 — No motive for murder — Whether 

proves insanity. 

inadequacy of motive “ie not a matter which is con- 
clusive evidence of insanity, and although in a case 
of doubt it may perhaps assist in turning the scale 
one way or the other, by itself it does not afford 
any strong evidence of mental derangement. Noa 
Saw Pz v. Emperor Rang. 395 

ss. 99, 302—Right of Private defence can- 
not be claimed by an aggressor—Public servant, 
apprehensive of resistence in discharge of his 
duty, going armed and becoming aggressive and 
shooting ‘the deceased—Held, accused was guilty 
of murder and was not entitled to right of private 
defence, : 

The right of private defence cannot be claimed 
by an aggressor; in fact it ie the person aggressed 
upon who is on the defensive. The assailant can- 
not say that although he had begun the attack he 
should be protected if the opposite party uses force 
in repelling it. 

Accused was offered a post under the P.W. D. 
in connection with land demarcation. He accepted 
it and was appointed for one month to deal with 
encroachment cases. One of the cases handed over 
to him was thatof the deceased. The accusede 
perused the papers and had a talk with the deceased 
and attempted to persuade him to agree to the 
demarcation of the disputed land. The deceased re- 
fused todo soand promised to produce papers to` 
satisfy him that his claim was just. The accused 
was apprehensive that he would resist the demarca- 
tion which he proposed to carry out, and to facilitate 
his object, he drafted a complaint under s. 107, 
Criminal Procedure Code, and askeda lender to 
file it, in proper Court. The accused then finally 
decided to -demarcate the land and put up the 
necessary boundary stones. When he went to 
the spot, he took several boundary stones with 
him, which were carried by a large number of 
coolies. He had with him his own orderly, who 
cairied his pistol. There was also a camera with 
the accused to take a photograph of any incident 
that might occur. The deceased resisted the accus- 
ed by abuse and throwing stones but the accused in 
his zeal to perfoim his duties, fired shots atthe 
deceased and the result was thut the deceased died: 

Held, that the accused was the aggressor and that 
he was not entitled to the right of private 
defence, full or restricted. His action wag all in the 
zeal of his duty with the expectation of getting a 
permanent post. Heeven went beyond the instruc- 
tions of the #ub-Divisional Officer and under the 
circumstances he was guilty of murder, irrespective 
of the fact that the bullet hit the deceased directly 
or indirectly. Z D. SAMUEL v, EMPEkOR Pesh, 564 
——— 88. 149,34 —-Unity of criminal behaviour, 

if essential. ` 

Both under s. 149 and s. 34, Penal Code, a unity 
of criminal behaviour is essential, GaNGABISAN v. 
EMPEROR Nag. 748 

ss 149, 307, 323, 325 —Rioting—Ele- 
ment of hurt, if necessarily included in rioting. 

Rioting belongs to the class of offences against the 
public tranquility, whereas the offence of voluntari- 
ly causing hurt fallsin the category of offences 
affecting the human body. Foice or violence is an 
ingredient ofrioting and causing bodily pain is the 
essential element of hurt. The latter cannot, thers- 
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fore, be included in the former. 
EMPEROR 


GANGABISAN v. 
Nag 748 
s. 181—Prosecution under s. 181—Power 

of Appellate Court to change it to one under s. 193. 

Where prosecution is legally instituted by the Civil 
Court under s 181, Penal Code, the Appellate Court 
ean under s. 423, Criminal Procedure Code, alter the 
finding to s. 193, Penal Code, and convict under it, 
Even if the prosecution has been launched under 
an inappropriate section, the Appellate Court has 
power to do this. NATHU SINGH v, EMPEROR 

Nag. 845 . 

ss. 195, 228, 504—‘Court’ in 8. 195, 
meaning of —Panchayat Court—Sir-panch not mem- 
ber of Bench sitting, when can make comploint 

under s. 195, Criminal Procedure Code (Act V 

of 1898) 

The word ‘Court’ In s. 482, Criminal Procedure 
Code, and aleo in s. 195, Criminal Procedure Code, 
means all the members constituting the particular 
Court in question and the Sir-panch more especial- 
ly when he was not even a member of either of 
these Benches which were actually sitting, cannot 
in law represent the Court for the purpose of mak- 
ing the complaint under s. 195, Criminal Procedure 
Code, or hold an enquiry under s. 482, Criminal 
Procedure Code. VITHAL v. EMPEROR Nag. 378 
s. 199—Insolrency petition containing 

ees statements—Offence under s. 199, if commit- 

ted. > 

The statements ina petition of insolvency are 
very analogous to statements made in ordinary civil 
pleadings —statements which are verified by law on 
the part ofthe person who places them on the re- 
cord, But they certainly do not constitute evidence 
which is bound tobe accepted by the Court. A 
petition in insolvency unbacked or uncorroborated 
by other evidence would not be accepted by the 
Court against the interests of any other person who 
was concerned in the question of the petitioner's 
insolvency. 

Where in an insolvency petition, a false state- 
ment was made that the petitioner had not been an 
insolvent before, andon this being proved to be 
untrue, prosecution under s. 199, Penal Code, was 
launched ; 

Held, that this petition could not be used as evi- 
dence to prove that in fact he had not filed sucha 
petition and noe offence under a. 199, was commit- 
ted. OHHOTERAM SARUP Sua v. Emperor Cal. 525 
S. 201—Accused suspected of murder—Con- 

viction under s. 201, if rendered illegal. 

A conviction under s. 201 is not illegal merely 
because the accused gave false information to prevent 
himself from being harassed by the Police or merely 
because it may be a fact or it is suspected that the 
accused is guilty of the murder himself. ALIBAKSA 
y. EMPEROR Sind 368 
—— s, 201—Essentials of offence under—Nam- 

ing or identification or conviction for principal 

offence of offender is not necessary—-Intention of 
screening offender and giving false information for 
that purpose is sufficient. 

It is not mecesgary before a conviction can take 
place under s 201, Penal Code, thatthe offender must 
be named or identified or convicted of the principal 
offence. If it is clear thatthe information was given 
by an accused withthe purposs ofscreening the 
murderer from legal punishment, then the provisions 
of a 201, Penal Code, are to that extent satisfied. ` 
The knowledge as to who the offender is may not 
be available to the prosecution, Nor does s 201 
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recorded under that section, that the murderer should 
have been identified and punished. It is sufficient 
if itis proved that the accused gave false informa- 
tion with the intention of screening the murderer, 
that is the offender, from legal punishment. ALI- 
BAKSH v EMPEROR Sind 368 

§,-201—S. 201, és not limited to giving false 

information to Police. 

Section 201 is not limited to giving false informa- 
tion to the Police, ALIBaksH v. Emperor Sind 368 
——-— 8, 211—Prosecution under—Hssentials ot 

be considered—Abettor when can be prosecuted— 

Proof that he was aware of, falsity of complaint 

—Necessity of. : 

In a charge under s. 211, Penal Code, what isto be 
considered is the nature of the complaint or charge 
made by the accused ; in other words, whether the 
complaint is substantially true and what is false is 
a mere fringeto the complaint or whether the sub- 
stantial complaint is false and what is true is a 
mere fringe, or in other words, a mere accessory eir- 
cumstances. 

If A believes what B told him and in good faith 
orders B to file a complaint, the fact that B's story turn- 
ed out tobe untrue will be no ground for criminal 
prosecution of A even if during the inquiry he 
assists in the production of evidence. It is necessary , 
to prove also that A believed in its falsity. SAHADEO 
KARAN Sincu V. EMPEROR Pat 852 
5.228. Suze Penaz Cope, 1860, s. 195 378 
:5, 228—Statement in application about 

Judge—Held, conviction is not proper. 

A person was convicted under s. 228, Penal Code, for 
having madea statement as follows “Probably as the 
rumour goes, With a view to avoid this big and stiff 
case for reasons best known to him, the applicants 
came to know that he (Mr. P.N. Agha) was reported 
sick of high blood pressure four days before the case 
actually started”: -> 

Held, that the Judge would have shown judicial 
balance by not taking notice of: this passage in 
the application and by not taking proceedings 
under s. 228, Penal Code. SALAG Ram v., EMPEROR 

All. 515 

——— s. 300, Excep !V—Absence of premedita- 
tion—Sudden quarrel—Accused stabbing deceased 
in heat of passion—No undue advantage taken 

by accused—Held, case comes within Excep. IV. 

Where there is no premeditation on the part of 
the accused who stabs the deceased fatally in heat 
of passion upon a sudden quarrel and no undue 
advantage is taken of the deceased, the offence is 
one of culpable homicide not amounting to murder 
and Excep. IV to 6. 300, Penal Code, applies. Naa 
NYI v. EMPEROR $ Rang. 114 
- 3. 300, Excep. IV—Undue advantage, when 
can be deemed to be taken. 

When Excep. IV tos. 300 is applicable at the 
beginning of a fight, it cannot be held that one of 
the participants has takenan undue advantage over 
the other, because the latter has acknowledged 
defeat and has turned tail, and thereupon the former 
combatant pursues the advantage which he has ob- 
tained. Nea Nyi v. HIMPEROS Rang. 114 
———— s 302. Sre Penal Code, 1860, s. 99 564 
s 304, Sze Criminal Procedure Code, ee 

3 


s. 307. Sze Penal Code, 1860, 149 748 
—— ss. 307, 326—Accused aiming gun and 
threatening to shoota person—Grievous hurt to 
such person—Conviction under ss. 307 and 326—Pro- 








B. 307 


Wi of. r 
here & person aimed his gun at another and 
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tried’ to shoot him’ but in so doing his gun went off 
and the person aimed at was grievously wounded and 
the accused wes convicted Loth of attempted murder 
and grievous hart: . 

Held, that conviction was*not improper as there 
was nothing incongruous between s. 307 and s. 326, 
but punishment should be one, MANGHAN Kuan v. 
EMPEROR X Sind 943 
ss 323,325. Ser Penal Code, 1860, s, 149 

748 
ss. 323, 325— Attempt to commit Bari 

—Conviction for voluntarily causing hurt without 

specific charge—Legality of. 

T'he offence of hurt is included in the offance of 
the attempt to commit murder. The Court has 
jurisdiction to convict the accused of voluntarily 
causing hurt without a specifie charge in that behalf. 
GANGABISAN v. EMPEROR 7, Nag 748 
— — 8. 326. 

See Criminal Procedure Code, 1898, s. 307 43 

Sus Penal Code, 1860, s. 307 943 
88.363, 368—Lawful custody, what is— 

Wife turned out by husband—Kidnapping from 

lawful guardianship, if can be committed. 

Where a minor is living with a lawful guardian, 
but is taken or enticed away from a street or 
sume other place of resort, the position is that 
the guardjan retains the care and custody oj 
the minor, even though the latter is not actually in 
the house. But, where the guardian abandons the 
care and custody of the minor and allows her to go 
anywhere she likes, she cannot be considered to ba 
in his care or custody. Where, therefore, a person 
takes away a minor girl who has been turned out 
by her husband and allowed to be free to go any- 
where, there is no case of kidnapping from lawful 
guardianship. Francis Horo; v. Emperor 

i All. 676 
s. 366-A—Offence under, is a continuing 
offence. 

T'he offence under s. 366-A, Penal Oode, is a con- 
tinuing offence. The differences between s, 366 and 
s. 366-4 merely concern the manner of the iuduce- 
ment and the age of the girl and are irrelevant for 














the question of continuing offence. OHIBAGH v. 
EMPEROR i Lah. 847 
-=Z s. 368. Sze Penal Code, 1860, s. 363 

l 676 


ó 368—S. 368, scope of—No proof of kid- 
napping —O fence, if made out. 

Section 366, Penal Gode, presupposes that the 
offence of kidnapping or abduction has taken place, 
so that anyone wrongfully concealing or coniining 
the person kidnapped or abducted is guilty of an 
offence under s. 36%, Penal Code. . But whare kidnap- 
ping is not proved, wrongfully confining or conceal- 
ing does not constitute an offence under e. 36x, 
Francis HECTOR v. EMPEROR All. 676 
— —— 8. 377——Sentence for offence under— 

Whipping—Propriety of. N 

Tho punishment of whipping in Cass of bestiality, 
e. g, sudomy. on a boy of eight years, is useful aga 
deterrent. Sona Kuan v. EMPEROR 
eg, 319— Person allowed to remove a certain 

number of beams removing more— Dishonest inten- 

tion—Conviction for theft ts proper—Cartman 
engaged -by him— NO proof of conspirucy —Cohvic- 
tion, tf proper. 

When a man is trusted by another to go to a place 
where some of his property is stored, aud help nime 
self toa given quantity of material, and the other 


taking advantage 





of the -confidence thus teposed in 


Pesh. 655 . 
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him takes away something in addition as well, it is 
more than a merely technical offence.. There is an 
abuse of confidence, and the intention with respect 
to the property removed in excess is obviously dis- 
honest-and a conviction*for theft is proper. GANPAT 
RAO v. EMPEROR Nag 722 
~~~ 8, 379—Sentence—Theft of articles worth 

Rs. 30—Fine of Rs. 100 should be reduced. 

Where no conspiracy between the cartman engag- 
ed, by the person removing the goods and such per- 
son js established, no dishonest intention can be 
imputed tothe cartman who would be entitled to an 
acquittal. 

Held, thet where the property removed in excess 
Was only worth Rs. 15, a fine of Rs. 100 was very 
heavy and should be reduced, Ganpat Rao v. Em- 
PEROR Nag 722 
—-—— 88, 408,109. ` Sze Oriminal Procedure 

Code, 1898, s. 403 360 


S. 411—Possession of stolen property two 
and a half years after thef—Presumptién against 
accused, if arises—Conduct in running away when 
asked how he came to be in possession—Whether 
sufficient for conviction. 

Where the stolen property is found in - possession 
of the accused ‘after two and a half years of the 
theft, no presumption can ' arise against him under 
8.-114, Evidence Act: A 

Held, that the conduct of the accused in running 





away when asked as to how he came to be in pos-- 


ses31on of the stolen property, did not suffice to 
ground a conviction because often an innocent man 
when suddenly confronted with a similar situation 
is apt to place as much distance between the -stolen 
property: and himself as possible. IMAMUDDIN KHAN 
v- EMPEROR 4 Pat. 31 
= 8..415—Mere concealment and non-dis- 
closure—Distinction. i 
There is a difference between mere concealment 
or non-disclosure and a false representation, and 
while there is no legal duty placed upon the 
vendor of immovable property to disclose any charge 





or encumbrance, yet, if a talse representation is- 


made and acted upon, and as a result, money passes, 
then, though the false ‘representation relates to 
immovable property, the offence of cheating may 
have been committed. SHIVNATA SAHIBRAM KAUL v. 
JETHANAND MOORIJMAL B_aGNnari Sind 873 


S. 415—Property burdened with charge— 
Loan advanced on property—Representation that 
property. was free—Questions regarding property 
falsely answered—Charge not registered—O fence, 
af one of cheating. ; 
There is mothing in s. 415, Penal Code, to ex- 
clude from the scope of its provisions cheating 
which has relation to immovable property. It 


relates to dishonest concealment of facts is concern- 
ed, it must be read subject to the qualification that 
there is no duty on a seller to disclose defects in 
title in immovable property which the buyer with 
ordinary. care could discover. g 

But where loan is made upon certain property 
burdened with charge on the representation that the 
property was free of any . charge and there were 
questiéns specifically asked, and these questions 
were answered fulsely, and the charge ‘upon the 
property. was not ‘a registered charge, it cinnot be 
said that in this case the creditor could have dis- 
covered this-charge by reference to the registers 
lt isufalse misrepresentation deliberately made for 
the purpose of deception, amounting to cheating, 
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SHIVNATH SAHIBRAM KAUL V. JETHANAND MOORIJMAL 
BHAGNARI Sind 873 
S. 429—Bull branded at time of shradh 
of complainant's father and kept and fed by-him 
—Whether ceases to be his property—Killing of 
such bull—Offence. f 
A bull branded as bull on the occasion of the 
shradh of the complainant’s deceased father and which 
used to be fed and kept at the complainants own 
place, does not cease to be the property of the com- 
plaioant and a person killing it is guilty of the 
offence under s. 429, Penal Oode. SULAIMAN Suan 2. 


EMPEROR Pat. 511 
———. 8. 430. Ske Criminal Procedure Code, 
1898, s. 498 373 


S.430—Essenticls for conviction under— 

Accused not damaging canal but only continuing 

to take water after the end of their turn —Convic- 

tion under s. 430, legality’ of. : 

In order to make s. 430, Penal Code, applicable, 
mischief within the meaning of s. 425, must be com-. 
mitted by a person before he can be convicted under. 
s 430. Where the accused psrsons have not caused 
destruction of any property by damaging the canal 
or any of its banks or openings in any manner but 
only continued to take water from the canal even 
„after the end of their turn, no offence under s. 430 is 
committed and the accused are only liable to be 
dealt with under the provisions of the Canal Act, 
Mosammap Rasa V. EMPEROR Lah. 560 
§.436—Offence under, whether triable by 

jury—Criminal Circular No. 1-25—Offence tried 

with aid of assessors—No objection—Defect held 
cured under s. 536 (2), Criminal Procedure Code, 

Offence under s. 436, Penal Code, is, according to 
column 8 of Sch. II of the Code of Criminal Proce- 
dure, triable inthe Court of Session. As the offence _ 
is punishable with transportation for life or impri- 
sonment up to 10 years, it is, according to the 
schedule appended to para. 10 of Criminal Circular 
No, 1-25, triable by jury. It is true that if it is 
not combined with the offences under s 307, Penal 
Code, it would be disposed of by a Magistrate with 
s. 30 powers under Criminal Circular No, 1-4 (6); 
bat where it had been committed to Sessions the 
trial ought to be entirely by jury. Where, however, 
no objection was taken to the procedure adopted, 
the legality ofthe trial is saved by s. 536 (2) of the 
Criminal Procedure Code. BSAKHAWAT v. EMPEROR 

Nag 61 

——— 88. 497, 498. Sze Hindu Widows’ Re-, 

marriags Act, 1856, s. 6 : 366 

s.498—Complaint and charge implicating 

one person—Such person acquitted — Appellate Court 

finding that another person detained girl in his 
house—Such person, if can be convicted. 

Where the complaint andthe charge state that 
the girl was enticed away from her husband for the 
purposes cf illicit intercourse with the accusad A, 
and accused A has been acquitted, another person 
who was found by the Appellate Court to have 
detained the giil at his own housa cannot be con- 
victed on acharge which he was not called upun 
to meet. JALALUNDIN v. KARTIKRAM Nag. 569 
——— 8. 504. Bes Penal Code, 1860, s. 195 6 

-3 

Pieadings—Plaint stating plaintiff was heir of 

her mother—Plaintiff’s position as reversioner_of 

last male-holder made clear in trial Court— 

Plaintiff, if should be allowed to plead as rever- 
sioner. A 

TT A pisintiff should not be tied down to a particu- 

lar.posifion taken up ina plaint where inthe trial 
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jourt the matter of the position of the plaintif 
ad been made sufficiently clear. Where, therefore, 
he plaintiff states that she was the heir of her 
1other but her position as reversioner of the last 
iale-holder wag sufficiently made clear in the trial 
Jourt, she should be allowed to plead as a rever- 
Koner. SARJU Bar v. CHAIRMAN, Muniorpat Boarp, 
HANSI All, 527 
- Vagueness—Objection to, tf can be raised 

at Appellate stage. h 

It is not open to the defendant at the appellate 
tage to make a grievance of any vagueness in the 
laintiff's pleadings, because, had they so desired, 
5 was open to them to apply for further and better 
articulars under O. VI, r.5, Civil Procedure Code. 
c. O. De v, Hira Bewa Cal. 461 
"ractice—Adjournment—Pleader asked to admit 

genuineness of document—Pleader asking for short 

adjournment to consult client—Costse of adjourn- 
ment, 

When a Pleader is asked to admit the genuineness 
f certain documents there and then, he is entitled 
o consult his client and the Court, simply because 
be Pleader wants a short adjournment to receive 
roper instructions, should not biirden him with 
osts, Sampuran SINGA v, Davi DAYAL Lah. 65 
Adjournment—Reader of Court adjourning 

case and getting order signed by Judge not 

seized of case—Practice condemned. : 

The practice of adjourning a'casea number of 
imes, and fixing of successive dates by the Reader, 
tho alters dates signed by a Judge not seized of the 
ase, is wholly irregular and should be put an end 
0. GauLam HAIDAR v. Iqpan Nata Lah. 520 (a) 
Appeal — Presentation ~ Authorisation of 

person presenting—Necessity of — Technical defect 

—Presentationof appeal by Pleader having no 

vakalatnama—H fect. 

The presenting or the filing of the appeal amounts 
1 acting on behalf of the’ appellant, and on the 
ay that the appeal is presented the person present- 
ig tne appeal‘must be duly authorised to act on 
chalf of the appellant, 

Where an appeal was not presented by A's 
Merk but by C who duly signed the memo. of 
ppeal, it cannot be said that C was merely an 
gent of A; as by signing tha memoyandum of 
ppeal he acted independently of A and presenta- 
von of the appeal by him cannot ba held to be 
resentation by an agent or clerk of A. When the 
ppeal is filed by C without a vakalatnama, no appeal 
3 validly presented. Nawas v. Cuaraca Lah. 467 

———Appellate Court—Appreciation of evidence 

by trial Court, when not binding on Appellate 

Court. ae : : : 

When a Judge hears and sees witnesses and makes 
, conclusion or inference with regard to what is the 
weight on balance oftheir evidence, that judgment 
sentitled to great respect, and that quite iriespec- 
ive of whether the Judge makes any observation 
vith regard to credibility or not, The principle, 
xowever, does not ‘apply to a case which has pro_ 
essedly been decided on the probabilities -of the 
ase Without reference to the inherent credibility of 
the witnesses and the conclusions of the trial Court 
are not binding on the Appellate Court. Mauna Mya 
alaune v, Ma Mya SEIN $ Rang. 362 
Burden of proof—Attachment in executton— 
Objection by wife dismissed—Her suit for declaration 

that property belonged to her—Burden of proof, on 

ihom Lies. - ; 

Where after the dismissal of an objection brought by 
he wile of the judgment-debtor in execution proceed- 
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ing that a certain house sought to be attached is hers 
‘she brings a suit for a declaration thas the house be 
longed to her and was not ‘liable in execution, th 
burden of proof is upon her to show that the aliená 
tion which caused the suit houses which was: the 
property of her husband (the judgment-debtor) | to 
become her “house, was not afraudulent alienation 
and that it was made bona fide and for consideration 


KASTURGIAND V. WAZIK BEGAM ` - Nag 48 

---—— Co-plaintiff though named in plaint not 
signing plaint — Whether should be treated as 
plaintiff. 


There is no rule that a person named as a Co- 
plaintiff is not to be treated as a plaintif unless 
he signs and verifies the plaint. This defect is 
not such as to justify the rejection of the pbaint. 
Ganaa Ram v. SEOBETARY or State . |, , Pesh.158 
—Default —Pleader appearing in Court stating 
had no, instructions—-Whether amounts to 





he 
default of appearance by party, | . . : 
Where the Pleaders of the plaintiff appeared ona 
date fixed but they intimated tothe Oourt that they 
had no instructions from their client, this amoun ts 
to default of appearance by the plaintiff. GHULAM 
HAIDAR v. IQBAL Nata ae ~ Lah, 520 (a) 
Hvidence—Document tendered in Court~No 
objection taken— Objection, if can be taken in 
appeal that document not being certified copy should 
not have been admitited—Evidence Act (I of 1872), 
s. 63. nt 
When a document is tendered and no objection 
whatever is, taken to it either as to its’being second: 
ary evidence or as to its being tendered in cir- 
cumstances that would justify its being receive 
as secondary evidenca, it is too late in appeal to 
take the point that it should not have been 
received especially when it appears that if 
that objection had been taken, there would not 
have been any difficulty in setting the matters 
right atthe time. . Where no objection is taken as 
to the admissibility of a document, it must ba 
assumed that Counsel waives the objection, This 
may, in many cases, be a very proper attitude ty 
be adopted by Counsel. In numerous cases suca . 
‘an objection would be idle, for example where the 
technical imperfection can easily be correctéd, 
KEDARNATA V. MB. G. R. PRADHAN | Nag. 190 
—-Evidence—Finding of trial Judge based on 
credibility of oral evidence — Whether’ can be in- 
terfered with—Appeal—Right, of -Appellate Court 
iooverrule findings on questions of fact—Extent 








(ie trial Judge hae the advantage of sæing 
“the witnesses and watching their demeagpur, -hig 
“finding; so far as it depends upon: the: credibility of 
oral evidence, cannot ‘be lightly -interfered with, 
But the law gives a right of appealfrom a judgment 
of atrial Courton questions of fact as ‘well as on 
“questions of iaw, and the Court of Appeal,- after 
carefully weighing and considering tho. judgment, 
has to make up itsown mind, and caanot shrink 
-from overtuling it, if,ona full consideration of all 
-the materials, it is satisfied that that judgment is 
-glearly wrong. “+ ome, 
= Held, on facts and evidence, that the plaintiff was 
validly appointed to the office of mutawalli and also 
of sajjadanashin and'thab as the plaintiff had eg- 
tablished hisright to bethe mutawallt ofthe wakf 
property; he was entitled to-Tecover possession of 
-the library, together - with its appurtenances, Pir 
AHBANULLAH Saan v. Pir ZIAYDDIN Saat: . POS 
New plea—Question of law requiring new 
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evidence —Whether can be raised for first time in 
- second appeal. tS se : i 
- A point of law not taken in the Court below can- 
not be permitted to be raised in the High Court 
except in. certain cases. The general rule is that 
where the point which is raised iequires new evi- 
dence and new findings of fact, the Court of second 
appeal will not allow it to be raised. GrASITEY MAL 
v. Har Prasan All, 37 
- Parties claiming partition not making 
particular type of case— Disclaimer— Effect of. 

If on a disputed and cmplicated question of 
{act embarrassed by defect of materials. and by not 
a little false swearing, the parties claiming parti- 
tion do not make a particular type of case, it is not 
‘easy to see why the party resisting partition should 
“be troubled with it, whether it be new or not, If 
it be disclaimed, the disclaimer itself is strong evi- 
dence on the other side. But ifitbe bothnew and 
‘disclaimed, the party who has had no chance to meet 
‘it cannot be fold that the state of the evidence 
makes it useless to give him a chance unless the 
circumstances are highly exceptional end the conclu- 
sions exceptionally clear, NUTBEHARI Das v. NANILAL 


Das a : P C321 
Precedenis— Bench differing from view 
taken by previous Bench—Question should ` be 


referred to Full Bench. 

Where a Bench cfa High Comt takes a different 
view in 8 certain question of law than tke tiew 
tuken by previcus Benches ofthe same High Count, 
the proper proceduie is to 3efer the question to a 
Tull Bench, ADHAR CHANDRA MONDAL v. DOLGOBINDO 
Das gi Cal. 604 (b) 
s -Precedenis—Tendency of Courtsto follow 
decisions of other High Courts in matters provided 
* for by local enactments deprecated. 
< The tendency on the part ot the Subordinate Courts 
cf ihe Central Provinces to teke reccuise to the deci- 
sions of the Allababad High Ccurt in matters speci- 
‘tically provided for by any local enactments of the 
Central Provinces, deprecated. KISAN v. GANGABAI 
i : E . Nag 592 

Second appedl — Lower Appellate Court 
considering evidence and arriving at jinding—High 

Court, thinking. it would hare come to different 

finding, whether caninterfere - 

"Where there is evidence on record which would 

justify the lower Appellate Court in arriving at a 
certain finding and it has considered the evidence, 
-the High Court-cannnot interfere merely because if 
‘the matter was raised before it, it miglt have come 
,to a conclusion difierent frem the ccnclusion come 
to by the-lower Appellate Ccurt. If indeed there 
„were no evidence upon which the finding could be 
ysuppoitgd then the matter would become nota ques- 
„tion of fact but a question claw, Susanpas ALIM- 
CHAND V. SHANKERDAS GOPALDAS Sind 355 

Standing order of Government prohibiting 
work of a civil nature being done on public holiday 

"Honorary Assistant Collector dismissing execu- 

tion application on public holiday—Order, if 
ullra vires. 
Honorary Assistant Collectors are as much bound 

_ by the standing orders ot the Government of India 
ay Assistant Collectors in the service of the Govern- 
„ment. WLere, theiefuie, an Hcnoiary Assistant Col- 
lactor passes an oraei dismissing an application fr 
. execution on a public huliday, on which day, accord- 
„ing to standing orders of the Government of India 
no work of a civil nature can be done, the order is 
-ultra vires and prejudicial to the applicant 
especially when he was not eyen informed by the 
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Honorary Assistant Collector that his applicatio. 
for execution of the decree would be taken up am 
heard on a public holiday. The order passe 
against him takes away his right of executing hi 
decree, as any fresh application for execution woul 
be time-barred. Azopaia Nata v. DEBI DAYAL 
| Oadh 28 
————. Stare decisis—Applicability of principle. 
When there is any doubt at all as to the correc’ 
ness of one or other of two points of view, bot 
being possible, the Courts should be always i 
favour of applying stare decisis, but when th 
Legislature intervenes this is impossible. Maun 
Po Hra v. Ma Naws Sint Rang. 448 


Presidency Towns insolvency Act (IH of 1909 
s, 9. Sze Presidency Towns Insolvency Act, 1908 
8. 12 (1) (c) 9: 

S, 10—Petition under—Act of insolvency ne 

stated in petition but stated in verifying afidavit 

- —Petition, if can be admitted. ; 

Petition of adjudication of an insolvent unde 
s. 10, Presidency Towns Insclvency Act, must cop 
tain clear and precise allegations of fact upon proo 
of which the Court would be enabled and entitled 6 
adjudge a person insolvent. The act of insolvenc 
must be referred to clearly and without ambiguit, 
in the petition itself. Where it is not sostated i 
the petition but is stated in the verifying affidavit 
the affidavit in verification of the petition cannc 
be regarded as part of the petition-ifself and th 
petition must fail. Naroraupas BEIYLAL ~v. FIR» 
Parsotam B. PANG AL Rang. 584 


s. 12 (1) (c), S— Mortgage and subsequem 
transfer of possession — T'he two transactions shoul. 
not be considered as separate in considering act œ 
insolvency -~Seclusion to defeat or delay creditor 
—Criterion to decide, 

Transfer of pcssession in pursuance of 9 mori 
gage should not be severed fiom’ the original tran 
saction from which it ensued, in considering whe 
ther there was an act of insolvency. The transac 
tion must be taken as a whole, because the transfe 
of possession is only a necessary corollaiy of th 
moitgage. In such cess a mortgage executed mor 
than three months before the presentation of th 
petition, cannot bean available act cf insolvenc 
on which a petition by a creditor can be founder 
_ In considering whether the insolvent seclude: 
himself or deperied from his usual place of busines 
with intentto defeat or delay his creditors, th 
true method of approach to this question is to tak 
the cumulative effect of all facts and to conside 
whether an inference can justifiably be drawn tha 
in departing from his usual place of business or i 
concealing himself, the debtor did so with intent t 
defeat or delay his creditors SULAIMAN Hasz 
MUHAMMAD Bror.zss v, HAJEE Atmap Hasge Essax 
l Rang. 9 
s. 33—Oficial Assignee, if entitled to orda 

under s. 33, directing insolvent to pay providen 

deposit to Official Assignee directly he receives it- 

Provident F'unds Act (XIX of 1925), s. 3. 

In the case of a provident fund deposit, when onc 
the money is paid to the depositor, it ceases to | 
exempt frem attachment or the claim of the Offici 
Assignee, but the Official Assignee is not entitled 
an older under s. 33, Pregiden.y Towns Insolvenc 
Act, trom the Insolvency Court directing the insc 
vent to hand over the money to the Official Assigns 
directly he receives it, inasmuch as if an anticipato: 
order can be made ordering the insolvent to hand ov: 











the money directly he receives it, the beneficient pr 


Vol. 167] 


residency Towns Insolvency Act —sontd. 


rigion of the Act is entirely destroyed: OFFICIAL 
ASSIGNEE, Maneras v. R. W. MANIFOLD Mad.155 (b) 
—s. 39— Suspension of discharge—Refusal of 
protection order—Whether suficient ground to send 
insolvent to prison on creditor's application. 
When the Court orders suspension of discharge for 
1 couple of years and refuses to grant protection 
order to the insolvent during the first year, 
t does not follow that, because a pro- 
ection order is refused, the Court will com- 
nit the insolvent to prison, if an ap- 
plication is made to it in that behalf. 
ale ManomepBaal Kuoya v. OFFICIAL ASSIGNEE, 
BOMBAY Bom. 764 
— s. 52— Doctrine of reputed ownership— 
| Scope-of. 
' The doctrine of reputed ownership incorporated 
in s. 52, Presidency Towns Insolvency Act, has been 
part of the Bankruptcy Law of England, 
object isto prevent deceipt bya trader from the 








visible possession of property to which he is not en- ` 


MANDVIWALLA v. OFFICIAL 

ASSIGNEE Sind 505 (b) 

s. 52 — ‘True owner’ in s. 52 —Whether 
includes mortgagee, charge holder and- beneficiary 
entitled to immediate possession of goods. 

The expression ‘true owner’ under the Bankruptcy 
Law does not mean the same thing as in the ordi- 
nary language is meant by the expression ‘owner of 
goods.” It means the person “ who has the right to 
determine the appearance of ownership in the 
bankrupt and his title so to do may be either legal 
or equitable.” A mortgagee, a charge holder, and a 
beneficiary entitled to immediate possession of 
goods, all come within the purview of the expression 
‘true owner,” GHULAMALI T. MANDVIWALLA 2. OFFICIAL 
ASSIGNEE 
———-8. 52 (2) (c)—Trusts Act (II of 1882),s. 4 

—Doctrine of reputed ownership — Nature of— 

Agreement between vendor and vendee — Vendee 
: made trustee for goods or their sale proceeds for 

unpaid purchase money—Trust created defeating 
` provisions of s. 52 (2) (c), Presidency Towns 
| Insolvency Act—Legality of trust—Whether can ba 
' enforced against Official Assignee—Vendor, if can 
| claim lien on movable assets before payment to 

other creditors—Such lien, when can be claimed— 

Remedy of vendor. 

A vendor parted with goods tothe vendee, mak- 
ing the vendee a trustee for ‘the goods sold or their 
‘sale proceeds’ for unpaid purchase money, thus 
enabling the vendes to get false credit. On the 
vendee becoming insolvent, the vendor applied 
against the Official Assignee for the recovery of the 
sale proceeds of the goods sold and claimed lien for the 
unpaid purchase money on the movable assets of the 
debtor before other creditors were paid : 

Held, that the applicant was in no better position 
than a pledges of goods who has allowed the 
pledgor to retain ov take possession of the goods 
with power to sellthem in theordinary course of 
business, The use ofthe expression “trustee for 
the goods or their sale proceeds " was nothing more 
than an eyewash intended to defeat the provisions 
of s. 52 (2)(c), Presidency Towns Insolvency Act 
and could not, therefore, create a valid trust binding 
upon the Official Assignee. This is abundantly 
clear from the provisions ofs. 4, Trusts Act; 

Held, also, that it was incumbent upon the ap- 
plicant to see thatthe insolvent did not. obtain 
false credit by puttingup a board on the premises, 
or by giving notice to’ the public’ by any other 
adequate means that the debtors were not absolutely 


titled. Gaobamatr T. 





GENERAL INDEX 


and its” 


Sind 505 (by 


a 


Presidency Towns Insolvency Act—concld. 
entitled toallthe goods which were under. their | 
control. The applicant having failed totake any | 
such precaution; -tho goods, even if they had not been | 
parted with by the debtors, would have vested in the « 
Official Assignes. All the goods of the applicant. having | 
bean sold, even if there was a valid trust in the ap- | 
plicant's favour andthe doctrine of reputed owner-.. 
ship was not applicable, the applicant must fail: "The" 
sale proceeds of the applicants could not be identified 

with the gencral-assets of the insolvents in the hands , 
of thie Official Assignee.’ It could not even be said to 

whom the applicant's goods which were mixed up with 

the goods of a like nature were sold. and whether , 
they were sold for cash or on credit and how. the: 
realised therefrom was utilised. The vendor 


money from j j 
could not, therefore, claim any lion on the moyable ` 
assets of the vendee inthe hands of the Official 


Assignee before other creditors were paid and the | 
remedy ofthe applicant was to prové his claim: 
before the Official Assignee as an unsecured credit-: 
or and prove the ‘amount of loss sustained by him." 
MANDVIWALLA V OPFICIAL ASSIGNEE. |. 
Guutamant T.-M { Sind 808 0)" 
Principal and surety—Discharge of principal— 
Effect — Drawer, -åf relieved on drawee being, 
relieved. - me h eee 5 
A dischargé of the. principal is a discharge of ; 
the. surety; the contract. or engagement of the: 
surety being but an accessory to the- principal's: 
agreement must terminate with it. As the drawee, . 
the principal debtor, is relieved of his obligation, s9; 
will the surety, the agree is his liapility: ay 
wW ; AN V, FIRM JAGJIWANDAS TULS 
WALLIBHOY SULEM gi Nag 307: 
oriwy, Council — Practice — Accuracy of Bnglish 
K atio challenged—Procedure. ann 
"When the accuracy of an English translation of'n, 
document written in the vernacular language is 
challenged, the iule ordinarily followed by tha 
Board is to accapt the translation ag correct, if it 
was made by a translator appointed by -a Court in’ 
India and not challenged’ before the Judges who 
had dealt with the case. Their- Lordships, are not 
ina position to say that such translation should be 
held to be incorrect, If they are, however, ‘satisfied 
that there is a genuine doubt about its correçt- 
ness, they would remit the matter to the High Court 
in Tndia, from which ‘the appeal has been brought, 
for an inquiry into it, and direct it; if necessary, 
to have another translation made under tho direc, 
tion of the Court and to transmit it to the Registrar, 
of the Privy Council. Where the translation relied 
upon by ono party ‘js not made by a translator 
appointed by the Oourt but it was not only placed 
on the record .of the trial Court, but alse was in-, 
cluded in the record printed for the Court of Appeal 
in India and apparently acted upon by that Court, 
the circumstances are such as to create a reasonable: 
doubt about the accuracy of the official translation, 
which would justify an inquiry by thé High Court 
as to which of the two translations should be 
accepted as correct. But Held, on the circumstanèas, 
and admissions of Counsél that such a course ‘was 
hot necessary. SARAT OHANDRA BASU 2. Bryoy wen 
MAnATA” practice—Criminal appeal—Interfererice, ` ~ 
The Board of the Judicial Uonimittee does not act 
as a Court of review of the decisions ofa Court .of 
Criminal Appeal, unless itcan be shown that the 
error has led to injustice of a grave — character. 
Where the appellants, apart ' from the untenable 
contention as to the tse óf the ‘deposition ‘of ‘a wit- 
ness, made no suggestion of error on the part of the 
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trial Judge, and their Lordships are ‘satisfied that 
the trial Judge, in. the view that he took of the 
credibility of another witness, whom he heard and 
saw, along withthe evidence and deposition of the 
former witness, was entitled to find the case proved 
against the appellants, their Lordships will decline 
to‘ examine the suggestion of error onthe part of 
the Appellate Court. FAKIRA v. Emperor PC 790 


- Probate—Application for grant of probate—Dis- 


' missal for default—Appealability of order—Ciril 
Procedure Code (Act V of 1908), 0. IX, 7. 9. 0. 
e ZEHN T (c)—Succession Act (XXXIX of 1925), 
8. le 
An application for grant of probate can be dis- 
missed in default and restored. An appeal would 
thus lie under O. XLIII, r. 1 (e), Civil Procedure 
Code, or under s. 299, Succession Act, and certainly 
under “the latter section from an order dismissing 
such an application. Order IK, r. 9, Civil Procedure 
Code, applies to probate proceedings. Rur LAL v. 
MANOHAR Lan SEANSS Lah. 526 
Procedure—Retrospective operation., See Ajmere 
“Oourts Regulation, 1877, s. 17 2 
Promissory note—Assignment—Transfer by means 
_of registered instrumeni—Validity of. 
Endorsement is not the only means by which a 
negotiable instrament can be transferred, Chapter IV, 
Negotiable Instruments Act, deals with the manner 
of the negotiation of these instruments, In the 
ordinary. way, under s. 48 of the Act, a hand-rote 
would be negotiated by endorsement and delivery 
thereof; 8 promissory note endorsed in blank or a 
promissory note to the holder or bearer is negotiat- 
ed in simpler fashion, But the Negotiable Instru- 
ments Act’ itself does recognise that negotiable in- 
struments may be transferred and for consideration 
otherwise than by negotiation, because s. 118 (a) of 
the Act provides that until the contrary is proved, 
when a negotiable instrument has been negotiated 
or transferred, it shall be presumed that it wag 
negotiated or transferred for consideration. Conse- 
quently, transfer of a promissory note by means of 


a registered instrument is valid. Guanspyaw Das ° 


Marwariv. RAGHO Sanu Pat. 57 FB 
~ Consideration— Agreement to pay a sum if 
another does not relinquish his ex-proprietary 
rights—Failure to ‘apply for surrender within 
period prescribed under s. 15 (2), Agra Tenancy 
Act (III of 1926)—Suit on promissory note—Main- 
tainability of. 4 
Where there was an agreement between A and B 
that A would pay B a certain amount if C did not 
execute a relinguishment of his ex-proprietary right 
under s. 15 (2), Agra Tenancy Act, and C executed 
à sale-deed“ in favour of A but did not apply for 
gurrender of ex-proprietary rights within the pre- 
scribed p€riod and B sued on the promissory note: 
Held, that A was liable to pay the amount to B 
as the consideration for the pro-note was legal 
BARAMDIN v JAMUNA ` AU. 820 
= — Executant not receiving consideration—0Obli- 
gation between him and holder, if created. | 
Where the defendant executant has not received any 
consideration for the promissory note, the negotiable 
instrument doesnot create any obligation between 
the holder and the defendant. Amir 
KEISHNA CHANDRA BHOWMIK 


ae v. 
al. 

—— Hand-note in favour of beiemiger eee 
feial owner, if can sue on it. 

Where a hand-note is executed in favour of a 
benamidar, it is not open to the defendant to assert 
that the holder of the “note is not- the beneficial 
owner, and conversely that if a suit isto be based 


3 
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on the hand-note it must be instituted by the holder 
whose_nams -appears on the note, not .by another 
person who alleges that the original holder is his 
benamidar and that he is the beneficial owner. 
Gzansayam Das MARWARI v. RAGO Sanu 
Pat.57 FB 
Note inadmissible due to insufficient stamp- 
ing—Suit on cause of action independent of note— 

Maintainability. 

f a promissory note is inadmissible in evidence 
on account of its being insufficiently stamped, the 
plaintiff is entitled to sue on a cause of -action 
which is independent of the promissory note. It is 
not necessary that there should be an independent 
express contract prior to the execution of such a 
promissory note. The fact that the money has been 
lent implies a promise tore-pay it, and the plaint- 
iff insucha case has a cause of action on the im- 
plied promise which is independent of the promissory 
note. INDRA Oranpra BAG v. Hirata, Rone f 

Cal. 441 

Provident Funds Act (XIX of 1925), s. 3. SEE 
Presidency Towns Insolvency Act, 1909, s. 33 

155 (b) 

Provincial Insolvency Act (V of 1920), s. 2 (d), 
Sze Provincial Insolvency Act, 1920, s. 28 12) 

765F8B 

- ss. 2 (d), 28 (2)—Fowerof Hindu father to 

sell son’s share—Such power, if property. 

The definition of the word “ property `“ in s. 2 (d), 
Provincial Insolvency Act, is not exhaustive but was 
inserted only to emphasize the fact that certain 
kinds of property, which in ordinary parlance may 
not be regarded as the property of the insolvent, 
are to be treated as ‘ property ” for the purpcse of 
the Insolvency Act. The word ‘property’ is compre- 
hensive enough to include the right which the father 
has of bringing to sale nis son's interest to pay his 
own legitimate debts, and such power is ‘property’ 
within ¢,2(d), Provincial Insolvency Act. Bisuwa- 
NATA Sao v. OFFIOIAL RECEIVER Pat. 765F B 
————- 8. 19—Date of hearing if should be fixed: 

on date of petition. : 

Section 19, Provincial Insclvency Act, merely pro- 
vides that the date is to be fixed after the admission 
of the petition ; it does not follow that it is neces- 
sary tobe fixed atthesame time or on the same 
date. Acra UHAND?, PIRTHVI SINGH Lah, 837 

ss. 28 (2), 59, 2 (d)—Adjudication of 

Hindu father as insolvent- Power of father to 

seil family property including son's rights—Whe- 

ther vests in Receiver. 

When a Hindu father is adjudicated insolvent, 
the interest of his son or sons in the family proper- 
ty does not vest inthe Court of the Receiver, but 
the Court or tne Receiver has power to sell the joint 





- family property including the interest of the minor 


son or sons, of the insolvent forthe payment of his 
antecedent debts not incurred for immoral or illegal 
purposes, Bispwanata Sao v. OFFICIAL RECEIVER 
Pat. 765 FB 
$. 33 (3)—‘Discharge' in s. 33 (3), if means 
final discharge—Debt can be proved at any time 
before final discharge. 

The discharge mentioned in s. 33 (3) of the Pro- 
vincial Insolvency Act is the final discharge, and 
nota conditional order of discharge. A creditor is 
entitled under the law to prove his debt at any time 
so long as there were assets available for distribution, 
so asnot to disturb the distribution of any divi- 
dend already declared. Order rejecting application 
of a creditor for inclusion of his name as a creditor 
on the ground of, delay is not proper if his name 
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was not included in the. list of creditors and no op- 


portunity was given him ‘to explain -thé delay. © 


Nazar Kuan KABULI 9. J. J. S. BARROLOUGA 
o> Cal, 277 
S.34—Debt contracted between date of 


application and date of adjudication, whether debt 
provable. 


TA debt contracted by an insolvent between the’ 


date of the presentation of the application for ad- 
judication and the date of the order of his adjudica- 
tion is a“ debt provable in insolvency.’ M. K. 1,0 
VENKATACHALAM CHETTY 9, COLLECTOR, BASSEIN 
Rang. 493 
—— 85. 34, 28 (7)—S. 34, whether to be read 
with s. 28 (7)—Doctrine of relation back, if can 
be incorporated in s. 34—Interpretation of Statutes, 
It is an ordinary rule of construction that the 
statute ora section should be interpreted according 
to its natural meaning. As s. 34, Provincial Insol- 
vency Act, stands, there is nothing to show that it is 


tobe read with s. 28(7). For this reason the doc- 


trine of relation back isnot to bə imported into 
s. 34. M. K. T. O. VENKATAOHALAM OZETTYAR v. CoL- 
LECTOR, BASSEIN Rang 493 
—— 8. 53—Adjudication based on fraudulent 
preference—Receiver can show want of consider- 
ation and have transaction avoided under s. 53. 
Even where an order. of adjudication is based on 
the basis offraudulent preference, the Receiver is 
entitled to show, if he can, that there 


was no 
consideration and to have the transaction 
avoided under s. 53 and not under s. 54, 


The rule of English Law on the point cannot 
be applied to a case under the Provincial Insolvency 
Act. Ma Hrwe v. Maune Pu Rang. 73 
8. 53—Burden of proof—Nature of proof 

to be adduced by Receiver. 

Under s. 53, Provincial Insolvency Act, itis not 
sufficient for the Receiver to prove that the result 
of the transfer was the preference of some creditors 
over others. The burden of proof lies upon the 
Receiver to show that the, insolvent made the trans- 
fer with a view to giving one creditor, the trans- 
feree, preference over other creditors. Gopan BAL- 
KRISHNA SINGORE v Bast Rao Nag. 833 

8. 53—Insolvent electing to sell, having elec- 

tion—W hether ‘voluntary act’. é 

Where it was open to the insolvent to make the 
gale or not as he preferred and he elected to make 
the sale deed, it must be held that it was a volun- 
ary act, GoPAL BALKRISHNA SHINGORE v. Basr Rao 

Nag. 833 
s. 53—Issues in cases under s. 53—How to 
be framed. - 

Issues in cases under s. 53 ought to be framed in 
the terms of the section. GOPAL BALKRISANA SHINGORE 
v. Bast Rao Nag. 833 
- 5. 53—Preference—Evidence of other acts 

of preference in favour of other creditors before 

or after transaction impugned—Admisstbility. 

Evidence of other acts of preference. in favour of 
other creditors, committed by the debtor shortly 
before or after the transaction impugned, is admis- 
sible to show the debtor's intent. Gopan BALKRISENA 
Suincore v. Bast Rao Nag: 833 

ss, 53, 54—Insolvent, heavily indebted and 
pressed by creditors, transferring substantial por- 
tion to relative, a creditor—False letter as to in- 
ability to pay—Fraudulent preference is made 

- out, 

Where the insolvent transferred substantially all 
his property in favour of his relative who was also a 
reditor ata time whenhe was heavily indebted and 
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was being pressed by his creditors and caused a letter 


to be written’to his creditors stating’ that ‘owing to 
depression in paddy price he was not in a position 
to pay anythingto them apart from interest : 

Held, that the transfer was fraudulent and should. 


be set aside. Ma Hrwe v Matra Po - Rang. 73° 
———— S. 59, BER Provincial Insolvoncy Act, 1920, 
s. 28 (2) 765 FB 





— $. 68— Receiver attaching and selling prop- 
erty —Objection that it was not attachable—Period 
within which objection should be made—Court sett- 
ing aside sale on objection by insolvent but.order- 
ing re-sale—Order to re-sell is illegal. É 
The Provincial Insolvency Act, contains no provi- 

sion which requires or empowers the Official Receiver 
to attach the property as a neceseafy preliminary to 
sale as in the case of execution of decreesunder the 
Code of Civil Procedure. The Official Receiver may 
sell the insolvent’s property as any other private indi- 
vidual, having disposing power over certain property 
vested in him,can sell. He may advertisefor sale 
of the prdperty inany manner he likes and can sell 
it to the highest bidder. The sale is not, .in any 
sense, “in continuation” of attachment. It is a 
distinct act of the Receiver which can be objected to 
by the insolvent before the Insolvency Court by an 
application under s. 68, Provincial Insolvency Act. 
It is open tothe insolvent to apply within 21 days 
e after the Receiver d:cides to sellthe property which 
the insolvent alleges cannot be sold. In most cases 
the insolvent will be well advised if he objects or 
appeals at that stage, because if a sale actually 
takes place and rights of third persons come into 
existence, complications may be introduced. There 
is, however, nothing to prevent him from applying 
to the Insolvency Court within 21 days after the 
sale itself, complaining that the Official Receiver 
had sold property which he had no right to sell. 

Where the Insolvency Court set aside the sale by 
Receiver of property which was not ‘liable to 
attachment and saleuaders. 60, Civil Procedure Code, 
but ordered it to be re-sold : 

Held, that as the property was not liable to 
attachment and sale, it was not vested in the Receiver 
that he had no power to sell it and the order of re-sale 
was illegal. SARDARU Navin Cuanpra. All, 940 

ss.-.69, 70. Sez Provincial Insolvency Act, 

1920, 5. 78 | ; 279 
~ $. 70—Enquiry under s 693—Notice to in- 
~ solvent, if necessary. 

Under s. 70,as amended by Act IX of 1926, it is 
mot obligatory on the Insolvency Judge to give 
notice to the insolvent beforé holding that there are 
prima facie grounds for enquiry into an offence 
under s. 69 against the insolvent The amended 
‘section leaves it to the discretion of the Judge even 
to hold. a preliminary enquiry into ‘the matter. 
HAROHAND RAI v, IKKAIRUDDIN - Lah. 279 
——— $8, 75, 69, 70—S. 75, if covers order re- 

cording finding as to ground for inquiry into offence 

—Order, if appealable. ie? ` 

Section 75, Provincial Insolvency Act, covers an 
order passed by the Insolvency Judge unders. 70, 
recording the finding that there are prima facie 
grounds for an inquiry into the offences referred to 
under s. 69 and appearing to have been committed 
by the insolvent, and making a complaint of tlie 
offence in writing toa Magistrate of competent 
jurisdiction. The order is appealable. Harcaann 
Rar v. KEAIRUDDIN Lah. 279 
Provincial Small. Cause Courts Act (IX of 

1887), 88.17,25—Security bond not of nature 

specified ins. 17—Bond in correct form not filed 


n 


, 
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within limitation—Ex parte decree set aside— 
Order, if without jurisdiction. 

Where the security bond was not of the nature 
specified in s 17, Provincial Smali Cause Courts 
Act, but was a bond undertaking to pay the amount 
of any future decree which might be passed against 
the applicant, and not security for the performance 
of the ea parte decree should the application not be 
successful, and no security bond in the correct 
fom was put in within the period of limitation : 

Held, that the order of the Courtsetting aside the 
ex parte decree was without jurisdiction and would be 
set aside in revision, JUGAL Kiszore V. ABDUL HINAN 
Kuan Pesh. 479 (a) 

$.25—Held, on facts that there was no 
reason to interfere in revision. 

Held, that in view of the fact that the acknow- 
ledgment in suit was made by the defendant and 
that the plaintiff had himself given evidenca that 
the advance was made tothe defendant, and that- 
the defendant's father had not given evidence, there 
was no sufficient reason for rejecting the plaintiff's 
evidence that the advance was made to the defend- 
ant. The fact that the khata was inthe name of 
both the defendant and his father was consistent 
either withthe advance being made tothe defendant 
alone, ‘as the plaintiff pleaded, or to the defendant's 
father, asthe defendant pleaded and that there was 
no reason for interference. GIRDHARI v, LALoost 

Nag. 448 
——_—_~ $. 25—Suit filed as small cause suitin Court 
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of Sub-Judge—Sub-Judge going on leave—Another . 


Judge having no small cause powers succeeding— 

Suit transferred to another Court to be tried as ori- 

ginal suit—Suit heard on merits and posted for 

arguments—Sub-Judge returning from leave and 
transferring suit to his fileto be tried as small 
-~ cause suit—Order, if revisable. : 

A suit was filed in the Court of a Sub-Judge as 
a small cause suit. The Sub-Judge having gone on 
leave was succeeded by another Judge who had no 
‘small cause powers. The suit was sent to another 
Judge to be tried as an original suit. It was heard 
on merits and posted for arguments The Sub-Judge, 
who had proceeded on leave returned, and got the 
‘suit transferred to his file to be tried as a small 
cause sait: 4 

Held, that the order of the Sub-Judge not being 
an interlocutory order, as there was no suit pending, 
„was revisable; , ; 

Held, also, that even assuming that it was an 
interlocutory order, still the High Court had juris- 
diction to act under s. 25, Provincial Small Oause 
Courts Act, to satisfy itself that the decree or order 
made in any cAse decided by a Oourt of Small Causes 
was according to law as the order in question 
amounted to “case decided.” 

Held, further, that the order of the Sub-Judge was 
jn effect a transfer order of a Oourt exercising 
higher power by calling ofa case from an inferior 
Court, and s. 24, Civil Procedure Code, was a bar to 
it, for, under that section it is only a High Court 
or a District Court who can withdraw any suit, 
appeal or other proceeding pending in any Court sub- 
ordinate to it, PRATUMAL POBUMAL v. PARUMAL- 
PARCHUMAL Sind193 
Sch ||, Art. 35—Plaintifi not claiming 

compensation—No offence of cheating, etc., alleged 

tobe committed by defendant—Suit, if cognizable 
by Small Cause Court—Second appeal, if lies. 

Where the plaint doesnot disclose that the plaint- 
‘if claims any.compensation, or that any offence of 
cheating or any other offence punishable under the 
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Penal Code, was committed by the defendants, the ° 
case does not fall under Art. 35, Provincial Small - 
Cause Courts Act. No second appeal will lie in 
such a case, the suit being cognizable in the Small ` 
Cause Court. Ram Cuaran v. Kenar Nats $ 

Oudh 557 
Punjab Alienation of Land Act (XIII of 1900),. 

s, 21-A—High Court, if can extend time prescribed — 

therein. : 

The provisions of s. 21-A, Punjab Alienation of: 
Land Act, are mandatory, and do not confer any: 
power on the High Court to extend the time pre- 
scribed therein for making the application. ` 
Firm JHANDA Ram-Wapuawa Ram v. ALLAH YAR 

Lah. 501 
Punjab District Boards Act (XX of 1883), e, 57— 

District Board Notification, Regulation 8 —Future' 

continuing fine— Legality of. 

Imposition of future continuing fineunder Regu- 
lation 8 of the District Board Notification at the 
time of adjudication is illegal,as it is an adjudica- 
tion in respect of an offence which had not been 
committed when the order was passed. If the Board- 
wants to subject the party toa continuing fine, they 
should wait and institute a fresh prosecution. 
PRABU Ram v, EMPEROR Lah. 573 
—~- s. 57—Map signed .by Executive Kngineer 

and Sub-Divisional Officer while transferring land 

to District Board—Presumption of accuracy —Eni- 
dznce Act (I of 1872), ss. 83, 36,63 (2)—Blue print, 
if secondary evidence. 

A plan which is signed by the Executive Engi- 
neer and Sub-Divisional Officer of the P. W. D, 
when land was transferred to the District Board. 
must be presumed to be accurate under s. 83, Evi- 
dence Act, andthe measurements thereon are ad- 
missible under s. 36 of the Act and the blue print of 
the plan is secondary evidence under s 63 (2); 
PraBav Ram v. EMPEROR - Lah, 573 
Punjab Land Revenue Act (XVII of 1887), 5.44 

—Presumption, whether applies to records of cur- 

. rent settlement. 
. The statutory presumption raised by s. 44, Punjab 
Land Revenue Act, applies to the records of the 
current settlement, where these differ from those of 
previous settlements which have been corrected. 
M. MUHAMMAD SAARI v. Tesa SINGA Lah. 693 
Punjab Motor Vehicles Rules, 1931, rr 43; 

47, 91. Sez Motor Vehicles Act, 1914, s. 16 


; 559 
Punjab Oplum Smoking Act (VI of 19293), 8, 5— 

Different tenants occupying different storeys of 

butlding—Ohandu found in one storey—Presumption 

under s. 5 does not apply to tenants occupying other 

storeys, A 

If in a three-storyed building different tenants 
occupy different storeys, and in one storey chandu 
is found, the presumption indicated in s.5 does not 
apply. to tthe tenants occupying the other two 
storeys. Even ifthe presumption applies, it is suffi- 
ciently rebutted by the prosecution evidence that 
these persons were bandsmen and were not smoking 
chandu. ALI MOJAMMAD v. TIMPAROR Lah. 443 
Receiver—Appointment of Receiver in execution | 

to realise income of inam fields granted for main- 

tenance and remuneration for services rendered— 

Legality of —Right of judgment-debtor to apply for 

allowance to maintain family. : 

A Receiver can be appointed in execution pro- 
ceedings to realise the income of inalienable inam 
fields granted partly for maintenance and partly for 
remuneration for services rendered. It will be open 
tothe judgment-debtor to apply for an allowance to 
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| maintain thefamily. WAZIRUDDIN v, BASIRUDDIN 

. ` Nag. 878 
Record of Rights—Hnéry in, of land as rent-free— 
- Suit for declaration that land was not rent-free— 

Landlord proving land lay within assessed area— 

Burden of proof, if shifts to tenant. 

Where in a suit for declaration by the landlord 
that certain ‘lands were not rent-free, the entry in 
the Record of Rights shows they were rent-free but 
the landlord establishes that the land was within 
hiszamindari and within the area assessed to re- 
venue, the onus of proof of the rent-free character 
of the land shifts to the tenant. Kamesawar 
SINGH BAHADUR v. SAKSAWAT ALI Pat 238 
- Final entry in—Whether overridden by 

papers relating to entry of names in earlier’s tages 

of settlement operation. A 

In a suit for recovery of land alleged to have 
been wrongly included by the Settlement Authori- 
ties in the holdings of the defendants, papers relat- 
ing to the entry of the plaintiff's names in earlier 
stages of the settlement operations and the land- 
lord's sarishta based upon the khasra and the map 
which the Court considers not fit to rely upon, can- 
‘not in any way override the final entry made inthe 
Record of Rights. RAM CHANDRA SINGH V JAMUNA 
SINGA Pat. 914 
Reglstratlon—Deed executed by twoor more persons 

—Presentation by one of them, if suficient com- 

pliance with law. 


Jfa document is executed by two or more parsons, . 


it is not necessary that all of them should present 
it for registration; and the presentation thereof 
by one of them is a suficient compliance with the 
law. BARAT OHANDRA lasu v, BIJOY OHAND Ma: ATAB 

4 ~ , PCI 
KING —Deed of altematiaon-—Conveyance, uhen com- 
plete, X 5 

The alienation is complete when tl.e conveyancing 


document is ecmpleted and is not postponed until: 


the date of iegistration. Kasturcaanp v. WAZIR 
J.EGAM `. Nag 48 
Registration Act (XVI of 1908), s. 17 (1) (b)~ 

—Agreement permitling owner of adjacent vacant 

site to build house in any way he liked—Whether 

requires registration. YAA - 

. An agreement by which N gave permission to G 
who obtained on partition only a vacant site, to build 
a house to ke erected on that site iñ any manner he 
liked, is not an agreement" with respect to immoy- 
able property and if it cannot be found that the value 
of immovable property involved is more than 
Rs 100, the document dces not, require registra- 
tion, S.zR Mo. amman v. MArBUB Becan Lah. 454 

ss.17 (1) (Dj, 49—Alutual agreements bet- 
ween husband and wife—Plot of land purchased by 
wife for Rs, 255—Husband to build house on site 

— As consideration husband given right to live for 

lufetime—Both to hare r.ght of residence—Daughter 

‘to inherit on their death—Agreements not registered 

—Admissibility—Agreements held created contin- 

gent interest. 

Two agreements were executed mutually between 
a husband and his wife. The agreement by the 
wife in favour of her husband ran as follows: “I 
heve purchased one plot of land for Rs. 255 but 
I have no money to erect a house thereon. I have 
induced my husband to build a house on the site 
purchased by me at his own cost and in considera- 
tion of the money spent by my husband he will be 
entitled to lve with me in this house for his life- 
time. I will have no 1ight to alienate the house nor 
will my husband pogsess such a right, Both of us 
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will have the right of residencs in this house and 
after our déath, the house will become the property 
of our daughter. If, however, both I and my hus- 
band wish to sell or mofttgage the house, we will 
be entitled to do so jointly.” The agreement execut- 
ed by the husband ‘was to.the effect that he would 
build the house on the site purchased by his wife 
by spending Rs. 1,000 from his own pocket, that 
both he and his wife will have right of residence 
in this house during their life-time, and that their 
daughter will be the owner of the house after their 
death. The agreements were not registered. “The 
husband constructed a house on the site and sub- 
sequently brought a suit claiming joint possessicn 
of the house as joint owners relying on the agree- 
ment in support of his claim: 

- Held, that the agreements purported to create 
a contingent interest in immovable prtperty and 
were compulsorily registrable under s. 17 (1), cl. (b) 
and not being registered were inadmissible. 
Ram PATI v. Santa SING Lah, 720 
———. 88, 17 (1) (b), 49—Agricultural land— 

Tenancy, if can be created by oral agreément— 
- Agreement written — Registration, necessity of— 
- Contract forsale of growing straw — Interest in 

land acquired ~ Registration is necessary. 

Tenancy in respect of agricultural land can be 
created by. oral agreement, buf when an instrument 
has been executed, it ‘must be registered under s. 17 
(1) (d), Registration Act. aoe 
: Where in å contract for sale of growing straw it 
appeared that the stiaw-grew on the land in a wild 
state and on the terms of the amalnama, it was quite 
clear that the defendants were to derive benefit 
from further vegetation and from the nutriment to ba 
afforded by the land: 

Held, that ihe amalnama created an interest in: 
land in favour ofthe defendants and was not merely 
a contract forthe sale of goods and was not admissi- 


ble unless registered. ALI Hossain S aca V. JONAB- 
ALI MONDAL te td: Cal. 206 
z S. 33 —‘Resides,’ meaning of — Temporary 


. residence, sufficiency :of. 
- The expression ‘resides’ as used in s. 33, Regis- 
tration-Act; is not defined in the statute; but there 
is no reason for assuming that it contemplates only 
permanent residence and excludes temporary resi- 
dence. Where, therefore, in the case of a power of 
attorney registered before the Sub-Registrar at H, 
it appeared that the principal ordinarily resided 
at B, but ,the endorsement of the Sub-Registrar 
showed that“he was living at that time at H and 
was personally known to the Sub-Registrar, the 
power of attorney should be held to have been duly 
executed and authenticated, Sarat Ceanpra BASU v. 
Bisoy Cuanp MAcATAB PCI 
1908, s. 17 (1) 
720 


s. 49. Sux Registration Act, 

b 
Rotlgious Endowments—Mutts— No distinction 

between powers over income and corpus, 

There. is no. distinction between the powers of 
a mahant overthe income and his powers over 
the corpus ofthe mutt properly. Income arising 
out of the mutt piopexly becomes muit property 
the moment it is received on behalf of the mutt 
and no special act of appropriation is necessary to 
convert it into a mutt propeity. MANDA Appa KAOT, 
BUDANKAYALA VIGNESAM | Mad. 469 
—-—— Mutis—Powers of head of mutt over mutt 





. property, ; s 

Although the head of a mutt has power to 
alienate some part of the mutt property it is al 
ways subject to the restriction that he must not 
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7 Rellgious Endowments--concld. 
mismanage the property.ar allow the institution to 
suffer from any of the alienations made by him. 
MANDA Arra Rao.v, BUDANKAYALA VIGNESAM 

: £ Mad. 469 
-——_— Mutts—Rents which had accrued due before 

death of mahant, whether belongs, to him or to [his 

succes:0—Liability for.personal debts. 

Rents of mutt property which hai accrued dus 
bafore the date of the death of a mahant but which 
are collected by his successor are not the’ personal 
assets .of the deceas2d mahant and cannot bs made 
liable for the debts incurred by the deceused 
mahont. MANDA Appa Rad v. BUDANKAYALA VIONESAM 

4 of ee Mud. 469 

Res Judicata—Co.defendants—Rent suit—Decision 
on title between defendants necessary—Court pro- 
nouncingtt — Defendant affected not appzaling— 

Pronouncement becoming conclusive — Subsequent 

suit between one of them and an assignee from 
3 the other—Same question cannot be re-agitated, 

Where ina rent suit against two defendants, it 
becomes necessary for the Court to pronounce be- 
tween the conflicting titles of the defendants and the 
Gourt does pronounce in favour of one, but the other 
does not goin appeal against the pronouncement, 
thus allowing .it to become conclusive, the matter 
becomes res judicata in a subsequent suit. between 

-one of.the defendants and an assignas of the other. 

PARMESAWAR PANDAY V. RAMDHARI Pat. 141 

Constructive rea judicata — Applica bility 
to execution proceedings — Application for execu. 
tion as trustee—Dismissal on ground of want of 
locus standi — Subsequent application for execu- 
tion, if barred. 

- The principle of constructive res judicata applizs. 

to execution proceedings. te 

Where, therefore, a person applies for execution 
of a decree asa trustee on behalf of an insolvent 
firm andthe Court decides he has no locus standi, 
he cannot apply for execution on the strength of- 
the credentials which he could very well have relied 
upon while prosecuting the former application. 
Panna Lat v. Ram Oaanp ; Lah. 354 
Identity of properties in two suits — Value 

rising im interval between suits — Whether affects- 

„question of res judicata. 

` When properties in two suits are identical, the 

mere fact that the value has risen in the interval 

between the two suits cannot affect the question of 

res judicata. SULTAN Asap JAN V. SEORETARY OF STATE 

- Lah. 867 

— Rateable distribition—Order allowing. when 
not challenged becomes final. 

An order allowing a claim to rateable distribution 
when. not challpnged by way cf appeal or any other 
proceeding becomes final. The general doctrine of 
res judicata appliesand the order cannos be attack- 
ed in a-suit. MOHAN LAL v, SHIB CHARAN Das . 

- ko ; Lah, 910 
Restltutlon-—Restitution— Dispute regarding land 

—Land put under possession of Receiver—Pilaintiff 

cultivating and putting money realised under direc- 

tion of Court — Plaintiff getting possession in 
subsequent decree — Decree set aside in appeal— 











Court, if can pass order, for disposal of profits 


accrued to plaintif. 

Apprekending breach of peace, in a dispute as re- 
garde a piece of land, the Court issued notice under 
s. 145, Criminal Procedure Gode. Plaintiff was put 
in possession -by Receiver. He cultivated it and 
put himself under the .Court’s direction as to the 
disposal..of money got from such.cultivation.. Sub- 
sequently the plaintiff got decree in which he got 
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possession, but the decree was set aside on appeal: 
- Held, that the Court was entitled to make such 
orders as were just and proper for the disposal of 
the profits which accrued to the plaintiff by reason 
of the decree which was found to be bad. 
RAMIREDDI v BATYAM Mad. 356 
Revlew—Mistake of law—Hrror should be appar- 
ent—Incorrect interpretation of complicated law, 
whether apparent mistake. 

In order to review a judgment itis possible for an 
errcr of law to be appsrent on the faceof the 
judgment ; but-the error has got to be patent, and 
an ordinary error of law, a mere failure to interpret: 
the law correctly when the point of law is compli- 
cated, is not necessarily an error of law apparent on 
the face of the judgment. Maune Po Hra v. Ma News 
Sint Rang. 449 
Revision - Court having jurisdiction deciding wrong- 
- ly— Revision, if lies. 

Where the Courts have decided csrtain questions 
of law and of fact and even though it be true that 
they. have decided them wrongly, if they had juris- 
diction to decide them and they have not committed 
any illegality or material irregularity in the exercise 
of their jurisdiction, no revision lies. Mauna Ko v. 
MAUNG Lu Doke Rang. 479 (b) 
Decree unappealable —Revision, if necessari- 
- ly incompetent. 

Ths scope of an application in revision is much 
more restricted than ofan app2al, In appeals the 
decision of the Court below on questions of fact or 
on questions of law is open to correction but not in 
revisions, unless the Court below has in the exercise 
of its jurisdiction acted illegally or with material 
irregularity, Ths mere fact that a decree is unap- 

ealable is no ground for holding that it cannot be 

challenged by an application in revision though the 
case comes under one of the clauses of s. 115, Civil 
Procedure Code. The decision of the Court overrul- 
ing an objection relating to the invalidity of the 
order of referenca and passing a decree in accord- 
ance with award can bechallenged by an application 
in revision butnot by an appeal, MARIAM Y. AMINA 
; All. 99 FB 

Finding of fact~Order on claim petition 

—Lower Court going through whole question and 
- coming to conclusion which is conclusive—Interfer- 

ence by High Court, if proper. 

- Held, that where on a claim preferred under 
O. XXI, r. 58, Civil Procedure Code, the trial Judge 
hag gone over the whole questicn and has come to 
a certain conclusion, which sa far as the proceed- 
ings are concerned is conclusive, the case is nota 
fit one for interference under the revisional powers 








of the High Court. Mamata Bats Desi y HARI GOoPAL 
Mazumpar 3 Pat. 672 
— Lower Court setting aside sale due to mis- 


interpretation of tegal position — High Court, if 
will interfere. 

- Where the Court, by a misintespretation of a 
statute, assumed jurisdiction in respect of a matter’ 
over which it would not have had jurisdiction if the 
statute had been rightly interpreted, the High Court 
can interfere under s. 115, Civil Procedure Code. 

- Consequently, where a sale is set aside on ground 
of material irregularity asthe Court misunderstcod 


the legal position with regard to sale, the High 
Court will interfere and set ‘aside the  crder. 
DEONANDAN THAKUR v. Hanso KUER Pat, 63- 


Riparlan owners—Accretion—River receding from 
-its course adjoining asli lands—Principles govern- - 
-ing- division, of accreted sland amongst riparian’ 
owners stated—Method of division indicated, 
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“ 


The fundamental principla governing the appor- ` 


tionment of accreted lands among the riparian pro- 
prietors whoss lands abut on tha s2a is that the 
division must be mads fairly amongst them giving 
each of them a share inthe new -fronbage in propor- 
tion to the extent of their old frontages. 

The method that is to be adopted must lead toa 
fair and proportionate division of new river front- 
age, for unless that is done, there would be great 
prejudice to many of the riparian ownars 1f more 
lands are gaingd later on by accretion of the river 
receding further and further from its original bed. 
Perpendicular * lines dropped from the common 
boundary point of the asit land on the uld river 
bank to the new river bank would secure this 
equitable distribution of the new river frontage 
amongst the riparian proprietors. If such method 
15 adopted, there may be little overlapping of gape 
triangular in shape according to the contiguration 
of the new river bank, bat these small triangular 
plots can be divided amongst ths adjoining proprie- 
tors by the process of bisection. SAHABADDIN SABKAR 
g. KAFILADDIN TAPADAR AN Cai 130 
Riwaj-l-am. Ses Custom (Punjab) 710 

Entry. in — Whether can be rejected on 
ground of wrong statement of custom with regard 
. to some other-matter. . : : : 

Certain ,answers in a riw2j-t-am might bs shown 
to be at variance with the real custom if a suffisient 
numbar of instances were producad against the 
custom as stated, but it would bs unsafe to reject 
any particular statement in ths riwaj-i-am merely 
on the ground that a custom had basn wrongly stated 
with regardto some other matter. SAJJAN SINGA V. 
Daantr 5 „Lah. 33 
Second appeal. Sez Bengal Tenancy Act, 185, 
. 5. 29 170 





- Construction of document —-Whether question 
of law—Error in inference 18 @ question.of fact. 
- Question of constrution of ducument 18 one cf law 
and may b2considered in szscand appeal but where 
there is no error in the construction uf & documsns 
and it ie argued that there 13 a mistake in. drawing 
an inference from the. document, that is not an 
error oflaw baban error of „faci, and. the High 
Court will not interfere witha finding of tact by 
the lower Appellate Uvurt merely, because it 18 
erroneous, GuLABRAr DAYARAM, y. INDIA EQUITABLE 
Insuganog Co, LTDe |. . Sind 929 
Error or defect, nature of,to sustain second 
a rika ah Procedure Code (Act F of 1903), 
. & 100, £ à : ME 
For a səcond appeal, it is not sufficient to show 
that .there .was a defect in the procedure of the 
trial Oourt, It is necessary to show that the alleged 
defect in procadurs may possibly have produced 
error or defect in the decision. of tne case upon the 
merits by the lower Appellate Court. BaBONANDAN 
SING. v. PaUNEsH SINGH ; All, 397 
- finding as to meaning of the words —W kether 
„one of fact —Lnterpretation, if open to question in 
second appeal. : 
_A finding as to the meaning of the words ‘bila 
intiqal ın a Compromis2 must be regarded as a. 
finding of fact. it is very doubtful it the interpre- 
tation is open to question in second appsal. PaR- 
MESH WAR DING. V. BAIT Nata . . Oudh 295 
~~ Funding of fact based on consideration of 
evidence — Conclusiveness of, when view as to ad- 
musstbility is technically erroneous. eek ia ae 
A finding of fact based on .an elaborate con- 
sideration .of the evidence, oral and. documentary, 
produced by. both the parties, must. be. accepted ag 
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conclusive in second appeal and even if the view 
taken by the lower Appellate Uourt om the quss- 
tion of admissibility of this piece of evidence is 
technically erroneous, itis not vitiated. Mo .ammpa 
v. HAKNAND LAL ; All. 915 
Finding of fact—Question whether re-mar- 
riage was proved—Mutation proceedings relating to 
re-marriage not taken into consideration — Absence 
of evidence to rebut presumption — Held, finding 
could be challenged in second appeal. g 
+ Where thelliwer Court had not taken into con- 
sideration the effect of. mutation proceedings relat- 
ing to re-marriage of a woman, the question - being 
whether the re-marriage had been: proved, and there 
was uot sufficient evidence to rebutthe presumption 
arising from the mutation proczedings.: h 
Held, that the finding could. be challenged in 
Atri v. KoDHAL Lah. 651 
- Pinding of fact Value of — Question of 
admissibility of evidence, if can be raised for first 
time in second appeal. i 
. The Court ‘of second appeal attaches considerable 
importance to the findings of fact resorded by the 
lower Appellate Court but such findings, shouid .be 
based upon a proper appreciation of legal evidence 
on the, record.. A finding recorded .by the lower 
Appellate Court based wholly upon wrong assump- 
tions would not be binding on the High UVourt-in 
segond appeal, A Judge, whose findings on questions 
of fact aie final, must be wide awake. He should be 
in full possassion of the ‘whole evidence on the re- 
cord vefure he can give a decision ona question of 
fact, knowing full well that great sanctity attaches 
to his decision when it comes to the High Court in 
second appeal. kaa tach, Map Se 
<. Question as. to. admissibility not raised in lower 
Courts and particularly in the lower Appellate Court 
can be agitated in second appeal, Buaawan Das o 
PRABH Diak . La Lah, 704 
~ Mortguge —Suit for redemption—Boch lower 
.. Courts holding mortgage not proved — Finding of 
~. fact cunnot be challenged in second appeal. : 
Whee both the. lower Uourts have held. that the. 
plaintifis have not, proved the mortgage-deed they 
sought to redeem.and there is no.evidence on the 
record to prove the existence of the .mortgage-deed 
which has not been produced and no attesting wit- 
ness . thereto has. been produced, the finding that 
the deed is not proved is afinding of fact and cannot 
be challenged in second appeal. - - - 
Held, aiso that there were. no, circumztances to 
justify the Uvurt in granting the plaintiffs permis- 
sion to withdraw the suit with liberty to tile fresh 
suit. Kam SAMUJH v. LAL SABAN - Qudh 724 
—=—~—- Notice—Date of —Lriul Judge. having. ma- 
- terials before him finding a certan ate to be 
dute of notice — Interserence in second appeal, if 
- justijed. . . a Boa 
. Where the date of the report of the serving peon 
was December. 22, -but . December 19 was imen- 
tioned beluw the marks of thumb impressions of the 
various peisons on the back of the notice just above 
the report of the peon, aud the trial Uvurt concluded 
that tnat date was the date on whica the peon 
visited the spot and-took steps tor publiciticon und 
posting of the notice as required by, the .ules framed 
by the Local Goverument and the report anu nobice 
were exhibited:. NA aa 
. Held, that it was open to the trial Judge as a Court 
of fact to draw such inference as could be drawn 
from the various parts of the exhibit before him 
and as he had materiala on which he could base 





“the finding, it could not be interfgred with in second 
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Question as to whether louer Couris drew 
correct injerence ‘Jrom circumstantial evidence— 
Whether one of law. - 

The prcper legal eficet ofa proved fact is essel- 
tially a question of.law ; so also is the question of 
admissibility .01 evidence, and the guestiun of whe- 
ther any evioence has been cflered cn one side or 
the other; but the-question whether the fact has 
-been proved, when evidence. for and against has 
-been properly admitted, is necessarily a pure ques- 
tion or tact. The question as to whether the lower 
‘Courts dzew the correct inference or not from the 
circumstantial evidence on the question as to whe- 
ther a partly had constructive notice or not of cer- 
tain maintenance allowances is, theiefore,a pure 
question of law and .the finding on it can be 
challenged in second appeal. MonammMap Yunus Kt an 
v. SPECIAL. MANAGER, CoURT oF Warps, BaLaRAMPUR 
Estate Oudh 962 
Sikh Gurdwaras Act (Vill of 1925), 8. 7—Case 

under—Considerations for Court — Inference war- 

ranted by circumstances, 

Oases. fur declaration.of ieligicus institutions as 
Sikh. Gurdwaras must be deciaed wholly upon the 
evidence adduced by the parties, for the questions 
for decision are questions of facts, but, as in such 
Gases the. more.reliable evidence, that of old docu- 
ments, comes from a time long before the agitation 
began in favour of. the purification of the manage- 
ment of religicus.and charitable institutions frequ- 
ented by Sikhs, it is seldom that there. is disect 
and clear proof of the exact nature of the worship 
for which the institution was founded, and the 
Ccurt has to, base their conclusions upon inferences 
which .appear to, be warranted by ali the circum- 
stances established in each case. At the. same time 
for the purpore of deciding such cases . inferences 
drawn by the Court in other cases from-similar 
circumstances have their importance. Harnam Das 
v. KARTAR SINGU . : Lahk. 550 
—-— 8, 7—Fact that Granth Sahib was read~ 
i Whether. suficient as proof of. institution being 

Gurdwara—Dharamsala held,.was not founded for 

. public worship by Sikhs. 

+ ‘The mere fact that the Granth Sahib was. kept 
opened or read in sn institution. will not by itself 
be proof of the institution being a Sikh Gurdwara. 

The dharanselas in dispute were managed by 
mahants. and muaji of the land was grantea on con- 
dition that the Granth Suhkib should be regularly 

' read. There were sumadhs and langar but in the 
plan there was no place where the Granth Sahib 
was kept or recited. ‘he dharamsalas were referred 
to as derus by which name Udasi institutions are 
commonly known: - 

Heid, that the akaramsala was nota Sikh Gur- 
dwara.. Harnam Das v. KARTAR BINGA Lah. 590 
z=- — $8. 7 19,16. (a). ihi)— institution, when can 

be declured Sikh . Gurawara—Essenttats«staiea— 

Mere recitation of Granth Sahib, of sugicient. 

To. declure a place a Sikh Gurdwara under 
E. 16 (Z) wi, Sikh Gurdwaras Act, it is neces- 
Baly. lo prove that the institution was (a) estab- 
lished for use. by Sikhs tor the purpose of public 
worship ana (b) that it was used tor such wor- 
ship’ by Sikis betore and at the time of the 
presentation of the petition under sub-s. (U) of 
s. 7.und the mege recitation cf the Granth Sxhib does 
not in itselt cumvezt an institution into a Mkh 
Gurawaia. There is no provision in the Act that 
iaises any piesumpticn that because the present, 
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form of worship is Sikh, it must be held that the 
Sikh form of worship has been in vogue from the 
foundation of the institusion. HARDT Das v. 
GurDIT SING. Lah: 662: 
> ss. 10, 85 (2)—Declaration by Tribunal 
that certain institution is Gurdwara—Order as to 
by whom ıt and properties appended to tt are to. be 
managed—W hether to be passed by Tribunal. 
When the Tribunal has declared an institution to 
be a Sikh Gurdwara, itis no function of the Tribu- 
nal to decide onan application ander s. 10 of the 
Sikh-Gurdwaras Act as to the parsons by whom the 
properties appended to the Gurdwara are to be 
managed. The question of management arises only 
between the applicants and the Commitee ENEG kakak 
rs,85(2). PURAN SINGH v. RaAG, BIR SINGH 
under s,-85 (2). rt 60 
s.16—No proof that institution was estab- 
lished by Sikhs for public worship—College of 
Udasi Fakirs—Held, institution could not be de- 
viared a Sikh Gurdwara. et. 
Where it has. not been proved that the institu- 
tion was established for use by Sikhs for the pur- 
pose of public worship and the evidence points 





‘rather to the fact that the institution was a college 


of Udasi Fakirs consisting of a Guru and his chelas, 
travellers and Fakirs were fed at the langar and the 
Granth Sahib was read, the institution cannot be 
held to be a Sikh Gurdwara. Harpit Das v. 
Gurpit SINGH Lah. 662 
8.85 (2). Sez Sikh Gurdwaras Act, nit 





. 8. 10 
Specific performance—Discretion of Court to 
grant—Lower Court exercising discretion —When 
can be interfered with. | : 
Although the jurisdiction -to decree specific per- 
formance is discretionary, the jurisdiction of the 
Court is not to be arbitrarily exercised but - guided 
by judicial principles. When the discretion has 
been exercised by the lower Court, before a Court of 
Appeal thinks of intertering with that discretion, 
it should come to the conclusion that the discretion 
wag exercised by the Uourt below: arbitrarily. 
GAINDO Devi », SaANTI SwaRuP Al. 657. 
Specific Reitet Act (I of 1877), 8. 42. Ser Hindu 
. Law— Reversioner 286. 
——— s. 42—Declaratory suit—Defendant having 
stated that, plaintiff is his illegitimate son—Whe- 
-ther gives cause oj action to plurntiff to institute. 
a suit fora mere declaration. : 
The mere fact, that the detendany stated that the 
plaintift was his illegitimate son gives no cause of 
action to the plamtzft toinstitute a sult for a mere 
declaration under s. 42, Specitic helief Act. Maymun 
Suay v. Pin SHAN ; f Lah. 200 
= s. 42—Declaratory suits—Propriety of 
granting relief by way oJ deciaratton shoula be 
. considered. - : <i 
- Observations regaiding the scope or maintaimabili- 
ty of declaratory suits contained in judgments pro- 
nounced before 1877 should not be taken literally 
atter the enactment of s, 42 of the Specitic heliet Act; 
in oealing with declaratory suits, the Courts have 
in recent yexis laid stress nol So much on _ the 
question of their maintainability as on that of the 
plopriety and utility of granting. reliet by -way of 
usciafation, DESU KEDDIAR V. DORINIVASA NEDD1L 
- h Mad. 286 
s. 42—5S. 42, whether exhaustire—Jllustza- 
tions under, ij limit scope of section. | - 
- Section 4% of the Specine-keliet Act is not. to. be 
deemed-exhaustive ot the circumstances in which & 
person. may ask ior declaratory relied. The illustza- 
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tions appended to that section no doubt refer to 

certain well-known classes of suits; but there is no 

justification for limiting the scope of the section 

by reference to the illustrations. Degsu REDDIAR v. 

SRINIVASA REEDI Mad 286 

Stamp Act (Il of 1899), s 2, cl. (10)— Companies 
act (VII of 1913), s.104—Allotment of fully paid 
shares in consideration of allotment of fully paid 
shares in another company—Transaction, whether 
amounts to ‘conveyance’—Statement of particulars 
filed with Registrar—Proper stamp duty— Allot- 
ment of shares, -whether amounts to ‘transfer of 
property.’ 

An allotment ci shares by a company does not 
amount to ‘a conveyance’ within the meaning of 
the definition in s. 2, cl. (10) of the Stamp Act, inas- 
much as a company cannot be treated as owning its 
shares and the issue of shares by allotment does 
not amount to a transfer of property by that: com- 


pany. 

By an agreement between M. & Co. and H. & 
Co., it was agreed that 20,000 fully paid-up shares 
in the M. & Co., should be allotted to H. & Co., 
in consideration of an allotment by the latter to 
the former of 1,000 fully paid-up shares of 
H. & Co., aswell as of an agreement todo ginning 
for the M. & Co., at a specified rate for a period of 
ten years. A statement embodying the above par- 
ticulars stamped with a 12 annas stamp was filed 
with the Registrar of Joint Stock Companies as re- 
quired by s. 104 of the Companies Act. The Ool- 
lector was ofopinion that the reciprocal allotment 
must be regarded as amounting toa sale and that 
the statement was, therefore, liable to stamp duty. 
as a conveyance. On å reference by the Board of 
Revenue: 

Held, that the contract of which the particulars 
were recorded inthe form submitted“ to the Regis- 
trar under s. 104 did not amount to a conveyance 
and that it was properly treated by the parties -as 
an agreement and stamped with a-12 annas stamp. 
SECRETARY TO THE BoARD oF REVENUE, MADRAS v. 
MADURA Minis Company, LTD. Mad. 513 F B 

s. 2 (15), Sch. |, Art. 46—'Instrument of 
partition’, meaning of—Instrument by ‘which part- 
ners. divide their joint property on dissolution of 
partnership, whether liable to be stamped as in- 
strument of partition or as instrument of dissolu- 
tion of partnership. 

A document which falls within the definition of 
an instrument of partition in s 2 (15) of the Stamp 
Act, must be stamped as an instrument of partition 
even though it is part of a scheme for the dissolution 
of a partnership. 

In order that an instrument may bean instrument 
of partnership within s. 2 (15) of the Stamp, Act, 
it is not necessary that there should bea division 
of the property concerned between e2ch of the in- 
dividual co-owners. It would be an instrument of 
partnership even though the sharers formed them- 
selves into groups and the property was divided as 
between the groups. SEoRETARY TO THE BOARD “OF 
Revenue v. R. M. P.I. N. R. M. ALAGAPPA CHETTIAR 

Mad 439 FB 
`S. 2 (24)—'Settlement,' meaning of. 

The word “settlement” as it is generally under- 
stood really refers to a disposition of successive 
interests in immovable property and is generally 
couched in the form of a trust and it is such a 
settlement which is in the nature of disposition of 
‘property movable or immovable either in considera- 
tion of marriage or for one or more of the objects 
specified, namely, religion, ‘charity, or provision for 
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family, dependents or others, that is contemplated 
by cl. 21.5.2, Stamp Act. B UPATI Nata CiaKra~ 
vaRTY v. BABANTA KuMart Devi Cal. 713 


——— 8. 5—" Distinct matters", test of —Vakalat- 
“mama containing two stipuldtions, one to receive 
certain fees for work to be done and other stating 
- Pleader not bound to appear if fees were not paid 

—Held, the two were not distinct matters. h 

Two matters are considered to be distinct, if one 
of them is subsidiary to another contained in thg 
same document, the test being whether one is inci- 
dental and accessory to the other. 

-Where a vakalatnama contained two stipulations 
that (1) the Pleader was to receive certain fees for work 
to be done for his client in Court in a case before the 
Court in which the vakalatnama is filed and (2) -the 
Pleader wasnot bound to appear and act, iffees are 


Held, that the stipulation to remunerate the 
Pleader in advance was a necessary partof the 
vakalatname and was not a separate agreement or 
a separate matter, as contemplated by s.5, Stamp 
Act. The vakalatnamas in question containing one 
indivisible contract were chargeable undeér-Art. 10, 
Sch. II, Court Fees Act; and there were no such 
distinct matters contained in them to which the pro- 
visions of the Stamp Act, relating to agreements 
were applicable. Rapaa GOBINDA SEN v. Ram BRAHMA 

ONDAL Cal. 202 

s 6—Instrument coming within two or 

more descriptions in s 6—Stamp duty. . 

Under s 6o0f the Stamp. Act, where an instru- 
ment is so framed as tocome within two or more 
of the descriptione in Sch. I, the document will be 
chargeable with the~ higher stamp. duty. SECRETARY 
TO THE Boarp oF Revenue v. R. M. P. I. N.R M. 
ALAGAPPA OHETTIAR Mad. 439 


$8.12 (2), 63—Cancellation of stamps— 

Stamps, if should’ be cancelled at a particular 

time. 

In view of the wording of sub-s. (2), s. 12, Stamp 
Act, 8 document is to be deemed unstamped if, when 
the Court looks at the. same it finds that it has not 
been cancelled so that it cannot be used again, 
and the criterion of cancellation is the appearanca 


of the stamp. Ifthe stamp is in such a condition ` 


that it cannot be used again, then it has been 
cancelled and the document cannot be treated as 
unstamped. The sub-section has nothing to do with 
the penalties for failing to cancel tne stamp: That 
is provided by s: 63 and there is nothing in this 
section which: prevents the document from being 
used in evidence if, when it is. presented to the 
Court, it is in fact cancelled within the meaning 
of sub-s. (2), and that does not mean that it must 


“have been cancelled at some particular time anterior 


to its presentment in evidence but merely refers to 
the condition of the stamp at the time it is so pre- 
sented. Kris.nA Kumar’ OHATTERII V. JAGPATI KUER 
; Pat.152 
s. 35— Instrument containing record of 
fact per se not affecting right or liability—Docu- 
ment only used to prove neutral fact—Admissibili- 
ty. za 
if an instrument contains the record of a certain 
fact which per se-does not affect any right or lia- 
bility, the instrument cannot.be said to be admitted 
in evidence wher the document is used solely for 
the purpose of proving any neutral fact it contains: 
ANANDA 0. PUNDALIK ` Nag. 673 
s. 36—Admission of hand-note by endorse- 
ment—~Subsequent discovery of improper cancellay 
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tion—Document, if open to objection from point of 
` time of objection. 

Under s 36, Stamp Act, it is immaterial whether 
a document is rightly or wrongly admitted or ad- 
mitted without objection, or after hearing or with- 

out hearing such objection. Consequently, where a 

hand-note is admitted in evidence and later on it is 
discovered that some stamps were not properly can- 
celled, the document will not be open to objection 
from the point of time of admission and the Court 

. tannot reject it. Kriguna Kumar CHATTERJI 9, JAG- 
PATI KUER 4 Pat. 152 

s. 36—Document once admitted cannot be 
rejected for want of proper stamp. 

Section 36, Stamp Act, being mandatory, once a 
document “has gone in under the provisions of s. 36, 
it is fct permissible to the Court at any subsequent 
stage of the suit or proceeding to reject it from evi- 
dence, whether it has been rightly or wrongly ad- 
mitted. BHUPATI Nara CHAKRAVARTY v, BASANTA 
Komarr Devi . « Cal. 713 
—— 8. 61—Court, if can decldre proper duty 

and penalty. 

Under s.61, Stamp Act, the Court has to make a 
declaration as to the amount of the duty payable as 
also the penalty. Buupatt Natu OHAKRAVARTY. 9, 
Basanta Kumari DEVI Cal. 713 
—— 8.63. Sze Stamp Act, 1899, s. 12 (2) 152 
Succession’ Act (XXXIX of 1925), s 119. See 











Hindu Law. 831 
— 8 299. Sre Probate 526 
3,306. Sre Company 307 


8. 323—Scope of—Creditor getting decree 
against estate of  deceased—Ezxecution against 
estate of deceased person's legal representative— 
S. 323, whether applies, h , 

Section 323, Succession Act, merely lays down a 
rule of procedure that must be followed by an exe- 

-cutor.or administrator, Jt is clearly not applicable 

when a creditor who has obtained a judgment and 
decree against the estate of a deceased person ap- 
plies to execute the decree against the estate in the 
hands of the legal representative of the deceased, 
Kissonpas PREMOHAND v. JIVATLAL Pratapsur & Co, 

pa Ta Bom. 529 

Suretyship—Request to supply goods to ‘the extent 
of Rs. 250° and undertaking to be surety upto that 

amount—Supply of goods for more than Rs. 250— 

Surety, whether totally released—Construction of 

contract. i 

Where A requested B to supply goods toC in cur- 
rent account “up to the extent of Rs. 250" and to 
have debit and credit transactions in C's name and 
undertook to be surety for the said amount for a 
period of one year : A 

Held, thét the words “up to the’ extent of Rs, 250" 
only limited the liability of the surety and did not 
impose a condition that B should not at any time 
during the period of one yearsupply goods to C to the 
value of more: than Rs, 2:0, and that consequent- 
ly the surety was not relieved from liability to the 
extent of Rs, 250 by reason of the fact - that Chad sup- 
plied goode to B on some occasions for the value of 
more than Rs. 250. Moosa Sarr v. P. S P. ABDUL 
KAREM à o Mad. 1006 
Tender—Validity— Essentials—Valid tender, if evi- 

deyce that money has been deposited— Held, on facts, 

‘that tender was valid and in time. 

The validity of a tender will depend upon the fact 
whether it is areal tender inthe sense that the 
persons tendering are sble and willing to pay in the 
money at the time when the tender is made, Ifthe 
‘tender is fictitious inthe sense that there is either 
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no intention on the part of the applicants or no pos- 
sibility on their part to pay the money, then the 
tender will not be valid and will not amount to a 
deposit of thesum which has to be paid. A tender, 
if itis a valid tender, is evidence that the money 
had been deposited : 

Held, on facts that tender was valid and con- 
stituted payment of the amount due by the tender, 
within time allowed. Mewa Ram v. ABLAK SINGH 

a All. 313 
Tort—Defamation—Absolute privilege—Communica- 
tion relating to State matters, what constitutes— 

Report of Police Officer which he is bound to make 

—Whether absolutely privileged—Evidence Act (I 

of 1872), s 124—Applicability.” 

A report made by a Police Officer to his superior 
officer under the orders of the latter, with a view to 
the same being forwarded to the Magistrate, is an 
official communication made by one official to another 
in the discharge of his duty. The category “ com- 
munications relating to State matters “ is not con- 
fined to cases where Secretaries of State or Under- 
Secretaries of State are communicating with one 
another. In India, State matters must mean public 
matters, particularly matters connected with the ad- 
ministration of justice, and a State officer must 
include a public officer whose duty it is to make 
enquiries and investigations into allegations of com- 
mission of criminal offences. 

Where the report made by the Circle Inspector 
which was said to containa defamatory statement, 
was-not a voluntary act done by him on his own 
initiative but was one which had been ordered from 
him and which it was his bounden duty to make: 

Held, there was an absolute privilege in making 
the report and the Circle Inspector was not liable. 
Section 124, Evidence Act, applies to such a report, 
Vent Map: o Prasan Sines v. M. Wasio ALI All. 433 

Defamation—Absolute privilege—Essentials 

—Police Officer conducting enquiry under orders of 

Court—Report—Privilege. 

For the absolute privilege it isnot necessary that 
the statement made should itself have been made 
on oath, so long asitisa part of the judicial pro- 
ceeding, particularly if it is a report made under 
orders of the Court. When a Police Officer is 
ordered by the Magistrate to make an enquiry or in- 
vestigation, Me is bound to report, stating all the 
facts that have come to his information, and it 
would be improper on his part to conceal any facts 
from the knowledge of the Magistrate simply because 
he has a fear that if called upon he may not be 
able to prove the truth of such facts in a Court of 
law. Vent Mapio Peasap Sinaa v. M. WAJID ALI 

All. 433 
—— Defamation—Qualified privilege—Onus 

If the case is one of qualified privilege, it is for 
the plaintif to prove that there was exprees malice 
which cannot be presumed merely from looking at 
‘the document itself. Vewr Manno PRASAD SINGH v. 
M. WaAJID ALI All. 433 
~ Nuisance — Continuing nuisance—Injunc- 





tion. 

' Injunction is the usual and proper remedy in the 
case of a continuing nuisance. It ought to be granted 
in some form unless the injury complained of is 
trivial. 

Where it is established that since the construc- 
tion of a hackney carriage stand with no proper 
drainage contrivance, no tenant has come to occupy 
the house of the plaintiff, the injury is -not trivial 
and injunction is the proper relief! NIRMAL OHANDRA 
Sanya v. MUNICIPAL COMMISSIONER, Panwa Cal. 254 
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Nuisance—Private nuisance, what is. 

Private nuisance includes all injuries to an owner 
o% occupier in the enjoyment of the property of 
which he is in possession without regard’ to the 
quality of the tenure; or in other words, anything 
done to the burt or annoyance of the land, tenements 
or hereditaments of another, without any lawful 
ground of justification or excuse Moin UpDIN v. 
ABDUS SAMAD All, 230 
Transfer of Property Act (IV of 1882), s. 3— 

Constructive notice— When can be inferred— Gross 

negligence—Meaning of—When can be imputed to 

purchaser. . 

Generally speaking, constructive notice will not 
be inferred unless some epecific circumstances can 
be shown asa starting point of an inquiry which, 

- if -prosecuted, would have led to the discovery of 

the fact. Where. therefore, it appears that the Court 
of Wards had ample data in their possession as a 
starting point for an inquiry, which, if prosecuted, 
would have led to the discovery of the fact that the 
maintenance allowances in suit were a charge on a 
village and had also specific knowledge of the fact 
that there were certain maintenance holders whose 
allowances were a charge on the village and with 
this concrete fact as a starting point of an inquiry, 
the manager could have prosecuted his researches 
to the end until the true facts stood revealed before 
him, constructive notice can be inferred. 

Under s, 3, Transfer of Property Act, constiuctive 
notice or the legal presumption of knowledge of a 
certain fact arises from the following: (1) Wilful 
abstention from an inquiry or search, (2) Gross 
negligence, (3) Registration (Expl. I), (4) Actual 
possession (Expl. ID, (5) Notice to an agent 
(Expl. III). With regard to gross negligence, in 
order to deprive a purchaser for value without notice 
of a prior encumbrance of the protection of the 

| legal estate, it is notessential that he should have 
been guilty of fraud; it is sufficient that he has 
been guilty of such gross negligence as would render 
it unjust to deprive the prior incumbrancer of his 
priority. Mo.ammap Yunus Kuan v. SPECIAL 
MANAGER, Court or Warps, BALRAMPUR ESTATE 
Oudh 962 
ss. 3, 56—Charge—Notice—Duty to search 
register Duty of purchaser. 

Any pudent intending moitgagee who did not 
designedly abstain frcm inquiring for the purpose 
of avoiding notice, or who was not honestly, as far 
as he was concerned, misled by fraudulent state- 
ments “of the mortgagor, would search the register 
to ascertain the title to the property and the charges, 
if any, upon it. If he has not in fact searched the 
register, he must wilfully have abstained from mak- 
ing the search, or he was guilty of gross negli- 
gence in not making it; and in either cage he cannot 
be treated as a bona fide ‘mortgagee without notice, 

If the puiclaser is informed that there are 
charges on the property he intends to purchase, he 
will be affected with notice of all other charges 
which he could have ascertained on inquiry. 
Mosammap Yunus Kuan v. BPEOIAL MANAGER, Court oF 
Warps, BALRAMPUR ESTATE Oudh 962 

s 6(a). Ser Hindu Law - 831 
8.6 (dd)—Right to future maintenance, if. 
transferable. 

The right to future maintenance under s. 6 (dd), 
Transfer of Property Act, is a purely personal right 
and is transferable. Saapir AtMaD v. H. HUNTER, 
LiguipaTor Oudk 52 
s. 53~—Ezecution of decree — Attachment— 
Daughter of judgment-debtor executing pro-note 











- GENERAL INDEX k 


‘Ixxxv 
Transfer of Property Act—contd. 


and getting attachment released—Sale-deed of 

property in her favour —Subsequent decree by same 

decree-holder against same judgment-debtor—Sale 
to daughter, if con be set aside under s. 53, as 
fraudulent and collusive — Inadequacy of price, 

whether material. 4 

In execution of his decree, certain property was 
attached by the decree-holder. The judgment-debtor’s 
daughter by executing a promissory note and bond to 
pay off the decretal amount, got the attached prop- 
erty released and also got the sale-deeda of fhe 
property. The same decree-holder, subsequently got 
another decree against the same judgment debtor 
and tried to set aside the sale to the daughter as 
frandulent and collusive : 

Held, that the sale which was effected was effect- 
ed in order to satisfy the decree and was,the means 
whereby the decree-holder got benefit in the pre- 
vious execution prcceedings. The sale, therefore 
could not be set aside under s 43, Transfer of 
Property Act, and fact thet thesale was for in- 
adequate ‘price was immaterial as the question of 
inadequacy cf price is important only when it 
throws a light onthe question that the transfer was 
made to defeat or delay creditors. O. M. O Cxsrrryar 
Firm v Ma Mar Tin Rang. 599 
——-—-— 8. 53—Suit to set aside transfer to defeat 

or delay creditors — Representative suit—Civil 

Procedure Code (Act V of 1908), 0. I, r.8— 

Necessity of following — Suit not instituted 

according to law in s. 53—Relief, if can be granted. 

A suit instituted by a creditor toavoid a transfer 
on the ground that it has been made with intent to 
defeat or delay the creditor of transferor, must be 
instituted for the benefit of all thé creditors, that 
is to say, the suit must be instituted-according to the 
provisions of O. I, r. 8, Civil Procedure Code. When 
a suit is not instituted according to the law as laid 
down in s. 53, Transfer of Property Act, it will be 
unjust to grant a decree under s. 53, since the plaint- 
iff does not make such a case inthe plaint and does 
not give the defendant adequate opportunity to meet 
this plea. Exxari GEOSE v. SIDES .war GHOSE i 

; Cal. 268 
S. 53—Until avoided, transfer is valid. 

Under s. 53, Transfer of Property. Act, until the 
transfer is avoided at the optionof any creditor, 
the transfer is valid. Paras ARAM v. BADASHEO NAMDEO, 





SaIMpr = Nag. 703 
s 534—Sale to mortgagee — Delivery of 
possession — Mortgagor renouncing rights and 


getting mortgagee’s name recorded in Record of 

Rights—Whether constitutes sufficient compliance 

with s. 5t. 

A delivery of possession when the property is in 
possession of the vendeecan be made by the vendor 
making a declaration that henceforward whatever 
right he had has been transferred to the vendee. 
Consequently, when property in p ssession of the 
usufructuary mortgagee is sold to him by the mort- 
gagor who renounces his rights and gets the name 
of the mortgagee recorded in the Record of Rights, 
there is sufficient compliance with the provisions of 
s. 54, Transfer of Property Act. Parku Mian v. SYED 
ALI Pat, 890 
ss. 54, 55 (6) (b)— Contract of sale, 

whether destroys equities of parties to contract—~ 

Non-delivery of property — Buyer, if entitled to 

charge over property for purchase money. 

Section 56 (6) (b), Transfer of Property Act, un- 
doubtedly gives the buyer a charge over the proper- 
ty which he has contracted to buy for the price 
pre-pajd.- There is no question of ownership involv- 





1. 


lxxxvi o 
Transfer of Property Act—-contd. 


ed in the assertion of that charge, for the owner- 
ship in the property would still be in the seller 
until the execution of the conveyance under s, 54, 
Transfer of Property Act, which in effect provides 
that a contract for the sale of immovable property 
does not of itself create any interest in or charge 
on such property. But atthe same time it does nut 
destroy effectively the equities of the parties to the 
contract. Those equities are mentioned in 8. 55, 
cl. (6), sub-els. (a) and (b). The suggestion that the 
equities under that secticn enure for the benefit of 
a fuyer under a completed zontract of sale upon 
execution of the conveyance and delivery of posses- 
sion is obviously untenable upon the plain langu- 
age of the clause, for if the conveyance were exe- 
cuted, the clause would have no application. Harr 
BAPUJI Patankar v. Baacu SADHU Brese Bom. 804 
-7 s°55—Covenant to idemnify—Nature of— 

Vendor's duty to compensate. 

A covenant of indemnity under which vendor 
undertakes to indemnify vendee against interference 
with his possession by third parties isea covenant to 
indemnify against lawful title only ; that is, if it is 
subsequently found that some other person has a 
lawful title to the whole or any part of the property 
and succeeds in establishing his title thereto, then 
the vendor must compensate the vendee. U. Mya v. 
M. A. R.S. R M. CorTTYAR FIRM . Rang. 84 
—$, 55—Suit based on covenant in deed— 





Decree based on provisions of Act, if can be passed. ° 


When thesuit is not brought upon the statutcry 
covenant but is brought upon the covenant for title 
contained inthe deed of sale, a decree based on the 
provisions of the Transfer of Property Act, cannot be 
passed. U.Myav. M A R.S. M.C.ETTYAR Frau 

° i Rang. 84 
— 8. 55 (1) (f)—Vendee's rights — Vendee 
relying on covenant granted by statute -How to be 

enforced 7 

The provisions of s. 55 (1) (f), Transfer of Proper- 
ty Act, donot givethe vendeea right to obtain 
from the vendor any expenses which he may have 
incurred subsequent tothe sale in obtaining. poe- 
session ofthe property. If he decides, on being 
resisted in obtaining possession, to establish his 
rights himself, then that is a matter with which the 
vendors have no concern. If he wishes to rely 
upon the covenant granted to him by the statute, 
then he can enforce hisrights only by a suit against 
the vendors for specific performance of the contract 
of sale or for damages. U Mya v M. A. R.S.R. M. 
OUHETTYAR EIRM - Rang. 84 

$. 55 (6) (b). Sz Transfer of Property Act, 

1862, s. 54 804 
—s. 56. Ser Transfer of Property Act, 1882, 

962 











8 3 e 
-—— 8-56 —Marshilling — Amendment of s. 5t— 
‘Effect of. 
Although the scope of s. 5%, Transfer of Property 
Act, has been widened so that it now provides for 
cases where there are more than two properties, 
and the section uses the word ‘“ mortgages” in- 
stead of the word “charge,” this does not mean 
that this section does not now apply to charges. 
Mo amman Yunus Kuan v. SPEOIAL MANAGER, COURT 
or Warps, BALRAMPUR ESTATE Oudh 962 
———-—$. 58 (d). Sere Mortgage 755 
——~—-— S, 60 -Mortgagor selling part of mortgaged 
property to stranger—Subsequent sale of an item 
to mortgagee—Iategrity of mortgage, if broken— 
Stranger purchaser's right to redeem—Proportionute 
payment, how to be worked out. 


Where. the mortgagor sells a portion of the mort- 
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gaged property toa third party and subsequently 
sells one item ofthe property to the mortgagee, the 
result of the sale isto break up the integrity ,of 
the mertgage. Consequently, the third party pur- 
chaser who isinterested in a part of the mortgaged 
property acquires aright to redeem his share in 
the mortgaged property by paying a proportionate 
part of the amount remaining dae on the mortgage. 
The division should be made in proportion to the 
liabilities of the parties under the sale-deed. 
RAGHUBAR SING! v. PANCHAITI AK..aRA Bara UDasin 
NIRWAN . . AU. 783 

8.137—Scope of—Transfer of negotiable 

instrument by written instrument, if prohibited. 

Section 137 of the Transfer of Property Act ex- 
cludes negotiable instruments from the operation of 
the rule which requires that transfer shall be made 
by a written instrument, because they are ordinarily 
transferred by negotiation. Nothing in s, 137, pro- 
hibits the transfer of negotiable instruments by 
means of separate written instruments. GHANS!.YAM 
Das Marwari v, Raa. o Sanu Pat. 57 FB 
Trust—Property p*sseseed by bankrupt as trustee 

getting amalgamated with his generat property— 

Remedy of representative of trust. 

It is well settled that when property possessed by 
the bankrupt in his character es trustee has become 
so amalgamated with his general property that it 
can no longer be identified,the representative of 
the trust has no other remedy but to come in 88 a 
general creditor and prove for the amountof the 
loss. The property which has been converted should 
be traced to any particular investment before the 
beneficiary can claim such investment. GHULAMALI 
T, MANDVIWALLA v OFFIOIAL ASSIGNEE Sind 505 (b) 
Trusts Act (li of 1882), s.4 Sse Presidency 

Towns Insulvency Act, 190}, s 52:2) (e) 505 (b) 
U. P. Agriculturists’ Rellef Act (XXVII Of 1934), 

s. 30— Loan providing for compound interest— , 

Court altering it into simple interest, if acts 

without jurisdiction —Revision, if lies. 

Where a loan provides for compound interest and 
the Oourt alters is into simple interest, the Court 
applies a rate of interest which it has no jurisdic- 
tion to apply and hence revision is competent. BISESAR 
Ram Marwari v. Parasnatd All. 853 
—s, 30—Power of Court to reduce amount of 

interest. è š à 

A Court passing a decree in accordance with 
s. 30, is empowered to reduce the pendente lite rate 
of interest not merely as arats but also to reduce 
the amount by providing that that interest. should 
only be on the loan, that is the principal of the loan 
and not on accrued interest. KAMLA Dart v. Ram Man 
Lan All. 316 
- S. 30 (1) (2)—Pendente lite interest, granting 

of —Act, if prevails over Civil Procedure Code— 

Discretion of Court to grant interest on costs. 

The U. P. Agriculturists’ Relief Act being a special 
law prevails over the provisions of O. XXXIV, Civil 
Procedure Code, and the Court is not bound to 
grant interest on costs. The Court has a discretion in 
this matter under the Act. Kamua Darr v. Ram Man 
Lat All. 316 
-— — S, 30 (2)—“Decree has already been passed”, 

meaning of—Relief in case where decree is passed 

after Act came into force, if can be granted, 

The words “has already been passed” ins. 30, 
U. P. Agriculturists’ Relief Act, refer to some point 
of tims indicated in the sub-section itself. The only 
point of time indicated is in the words “on the 
application,” that is, the date of the application and 








“the sub-section means any decree passed. prior | to 


de . È 
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the date of the application. The Court should not 
refuse relief to persons whose decrees were passed 
after the Act came into force. BARYAR SINGA v. RAM 
DÖLARAY 
—&ch. li —Rate of interest—Court, 
select what is for benefir of debtor. 
There is nothing in Sch. IIL to the U.P. Agricul- 
turists’ Relief Act, to show that the Court is to select 
what would be mostly for.the benefit of the debtor. 
The Legislature in framing this table recognized 
that certain rates were to. be ‘applied to compound 


if should 





interest loans and certain other- ratesof a larger 
amount to simple’ interest loans. Biszsar kam 
MARWARI v. Parasnata All. 853 


U. P. Amending Act (XXIII of 1934), s. 1 (2). 
SEE Usurious Loans Act, 1918 - 835 
U. P. Bundelkhand Land Allenation Act (Il of 
1903), s. 16—Court holding property not saleable 
under old Act--Fresh application after amendment 
of Act in 1929—Whether affects rights acquired by 
. judgment-debtor. r 

Where the execution Court held that a certain 
mortgaged property was not saleable under the 
Bundelkhand Lana Alienation Act of 1903 and after 
the Amending Act cf 1929, the decree-holder applied 
again for sale of the property : 

Held, that tLe decision that the property was not 
saleable had become final-not having been appealed 
from and the right acquired by the judgment-deb- 
tor, which was a protection against him, must be 
regarded as a substantive right and not a mere 
matter of procedure and the order in his favoui was, 
therefore, un adjudication batween the parties that 
such right was vested in the judgment-debtor. These 
rights were not affected by the new enactment, as 
there are no express woras in the Amending Act 
which would show that orders which have already 
been passed previously canbe set aside, SUNDER v. 
Snero Dat SINGA All. 120 
———— 8.16—Order allowing objection under s. 16 

—Whether ‘decree’ -— Oruer, if operates as res 

judicata after omendment.- 

An order passed by the execution Court allowing 
an objection and holding that a property is not 
saleable under the Bundeikhand Land Alienation Act, 
is a decree within the meaning of s. 2, Civil Proce- 
dure Code. ‘The order pussea under the old act 
does not ope1ate:as res judicata atley amendment of 
the Act as the order was tantumcunt to a decision that 
the property was notsaleable under the law as it 
then stood. SUNDER V. DHEO Dat DINGH All.120 


U. P. Lana Revenue Act (ill of 1901), 8. 33 (3). - 


See U, P. Land Revenue Act, 1901, s. 4U 329 
S 33 (3)— Statutory presumption of 
correctness—~LHatent of, 

It is only an entry made unders.33(3) of 
U. P, Land kevenue Act, 1901, that. attract the 
statutory presumption ot correcbness under 8, 44. 
Kesuo Frasan SINGH @ BABURIA P G 329 
——— 85, 40, 33 (3), 43, 44— Entries wn katiauni 

jamabandi — Jvidentrary value of. 

Entries in katruuni jomabandı that huve come 
into existence consequent upon a decree aie amis- 
sible under s. 35, Evidence Act, but the entries 10 
be made under the U, FP. Land hevenue Act, 150i, 
are intenced to be busedupon theiacis as 10 pos- 
session under s. 40 and when itis pluin that the 
paity was not in pcssession, on their merits as 
evidence, these entiies add nothing. Apart tium 
the particular provisions of the Act, entries in such 
Government iecords are evidence of titl mainly 
because they are good evidence of possession, but 1t 
contrary to the facts as to possession at, the time 
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All. 168 . 


‘ed in the Act. 
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they were made, they carry: little, if any, weight, 
This would be specially applicable to entries made 
by the Tehsildar as of routine and without notice 
to any parties interested to oppose their being made. 
Keso Prasan Sinau v. Banuria - PC 329 


$8,173, 174, 175—Sale of timber of trees— 
Ss. 173 to 175, if apply. . . 
- Sections 173, 174 and 175 of the U. P. Land Revenue 
Act refer only to attachment and sale of land and 
other immovable property and are inapplicable to 
B case which is concerned only with sale of movable 
property such as sale of timber of trees. The fact 
that this aspect of the case was n t properly pre- 
sented in the lower Court will oot entitle the party 
attacking the sale to have a fresh trial. [SHARAT 
SING 1 v. DISTRIOTIOO-OPERATIVE Bank, Lip 
Cudh 554 
s. 233,ch. (m)—Claim to recover amount of 
canal dues paid by co-sharers—W hether exclusively 
cognizable by Revenue Court. te 
A claim, to recover the amount of canal dues paid 
by co-sharers in excess of what they were personally 
liable for againet the lambardar, is one exclusively 
cognizable by the Revenue Court under s. 233, cl. (m), 
U. P. Land Kevenus Act. Kuns BERARI’ LAL v. SANT 
Prasad Oudh 274 
88.233 (m), 173, 174, 175—Decree’ in 
favour of Co-operative Bunk — Decretal amount 
¢ realised as arrear_of- land revenue — Civil suit 
in respect of such claim, tj maintainable. : 
Where the decretal amount due is realised by th 
Collector as’an arrear of land revenue, no suit can 
lie in the Civil Court in respect of such’ claim. 
This principle applies where the Collector realises 
the decretal amount due to a Oc-operative Society 
as an arrear of land revenue according to the Uo- 
operative Societies Act. B.aratSinaa v. DISTRIOT 
CO-OPERATIVE BANK, LTD, Oudh 554 


U. P. Municipalities Act(il of 1916), 5. 245— 
Orders under, tf relate to private nutsance— 
Municipatity giving permission to work mill— 
Walls oj pluintuf's newghbouring house cracked 
—Suit jor wmjunciion—Marntatnabilrty of.. 
Sections 245 and $18, U.P. Municipalities Act, do 

not relate to private nuisances and the remedies of 

persons in respect therevf. . N 
The detendunt was given permission by the Muni» . 

cipality toset up a Hour mull in his house adjoin- 

ing pluintif’s house. Plaintiff's appeal against the 
oluer was dismissed. He then filed“ suit alleging 
that vibsatious of the machine caused c.acks iu the 
walls ot his house and prayéd for an injunction: 
Held, that if any such injury had been caused to 
the plawtit he had certainly a right to seek hie 
remedy in the Civil Court. ‘Whe remedy which he 
might seek in the Uivil Court would not im any way 
uutertere witb the orders o) aiiechions given by the 

Municipal Beard reterzed to under g, d2l, Munici . 

pales Act, Under the directions ot the Municipal 

Buard it wuld still be open tu the defendant to cune 

tanue to wurk his mill but m cunsideratiun of the 

private rights of the plaintill, ib would be incumbeat 

on bun wne, acleudant) to wok his mill in such a 

manner that it mi ht not cause any damage to the 

persun or piopeity ul the plajutif. Moin UDDIN v. 

ABDUS SAMAD h i All, 230 

s. 245—Public nuisance, meaning of? 

The words “public nuisance” have nut Deen, defin« 

by vutue of s. 3 (44), General 

Clauses Act, it meaus a “public nuisance” ae detined 

by the Penal Vode, Moin UDDIN v, ABDUS Samap 

All, 23Q 
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U.P. Notification No. 10-N-VIII, dated May 
9,1934. Sze Arms Act, 1878, ss. 4, 19 (f) 935 
U. P. Town Improvemant Act (VIII of 1918), s)10 

(2)—Ezxtra compensation —When can be clatmed. 

Where the owner is occupying the building and 
it is likely that he may be inconvenienced he is 
entitled to claim extra compensation. SEORETARY oF 
State v.Sunpar Rasi “| g All. 305 
s 10(3)—S. 10 (3), “scope of—Owner not 

making returns within two years—Tribunal, if 

can go beyond rate at which house is assessed. 

Under s, 10, sub-s. (3) of the Act, it ig only where 
the owner ofthe land or building has afterthe pass- 
ing ofthe Town Improvement Act ` of 1919, and 
within two years preceding the date with raference 
to which the market valueis to be determined, 
made a return under the Municipalities Act, that 
such rentis to, bə deemed to be the maximum 
amount allowable, Where thereis nothing to show 
that the owner had made a return within two yers, 
and after the passing of the Town Improvement 
Act, the Tribunal is not bound to fix the market 
value of the property at the rate at which the house 
is assessed but has power to go beyond ib.°SEORETARY 
or STATE 9. SUNDAB Ram All 305 
s. 58— Rate of compensation — Tribunal, if 

can fix rate midway between rates mentioned by 
7 pertiés, ™ >`- 

The Tribunal appointed under the U. P. Towa 
Inprovement Act; can record a finding fixing a rate 
which is midway between the two rates mentions) 
by the parties, SEORETARYOF State v, SUNDAR KAM 

7 ` All. 305 
Usurlous Loans Act (X of 1918)—Essentials to be 
~- proved to be entitled to relief under unamended Act, 
- Under the unamended Usurious Loans Act, the 
defendant, in order to be entitled to relief, must 
show not only that interest was excessive but also 
that the transaction was as between the parties sub- 
staritially unfair, Mr. Hengey HUNTER v, Basanti 
Devi : “Oudh 835 
=U, P. Amending Act (XXIII of 1934), s. 1 (2) 

Suit instituted beyore Bul of Amending Act 
- received assent of Governor—Whether governed by 

Amending Act. - Uh Shs 

Wehere a suit is instituted one day before the Bill 
for the U.-P.-Amending Act XXIII of 1934, receiv- 
ed the assent of the-Governor and more than three 
months before it was published in the U. P, Gazette, 








. the suit cannot be said to have been instituted after 


the passing of the Act. 


The language of s. 1 (2), U. P. Amending Act 


. XXII of 1934, is capable of the interpretation that 


na Act was ‘intended to apply only to suits insti- 
cuted after the Act came. into operation. Mr. HENRY 
J - Oudh 835 
Vendor and purchaser—Privrity—Sale-deed exe- 
cuted befdte but registered subsequent to deed 
executed later—Whether has priority—Subsequent 
© yepde~~edeeming usufructuary mortgage and 
q, euy > into possession—kèight to remain in 
“possession till mortgage amount is paid—Mortgage. 
Where A executed a sale-deed in B's favour but 
having aeclined to get it registered, -executed and 
Tegistered a sale-deed subsequently in favour of 
who had knowledge of the previous contract of sale 
with B; and C obtuined possession by redeeming a 
_ prior usufructuary-mortgage and.B having got lus 
sale-deed compulsorily registered, sued for possession: 


INDIAN GASES 
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Held, that the possession of C was by virtue of his 
having redeemed the mortgage and he was entitled 
to hold up. the mortgage money as a shieldand B 
could not get possession unless he paid the amount 
of the usufructuary moitgage. 

A psrson who bas purchased property from the 
vendor under a deed which has to be set aside and 
who basd ischarged a prior simple mortgage is not 
entitled to use such pryment asa shield and resist 
the prior vendee’s claim for possession until he has 
been paid such amount, where the prior vendee sues 
for possession more than three years after date .of 
payment. Caorgy LAL v. SUDERSHAN Lan All. 648 
Vendor fatting, to proluce title deeds— 

Purchaser, whether entitled to return of his 

purchase money—Money so retained by vendee— 
` Liability for interest. ; . - 

A purchaser of certain property is wall within his 
tights when he asks for the production of the title 
deeds so that he may be surethat he was getting a 
clear title. The non-production of the title deeds and 
the admission that taey were pledged would obvi- 
ously increass the suspicions of th3 vendee, and the 
would be quite in crder when he refuses to pay the 
money until and unless the title was assured. -The 
failure onthe part of the vendor to produce the title 
deeds and to pass aclear title to the buyer is 
legally speaking tantamountto bis omission to carry 
out the terms of the contract,and the vendee is en- 
titled tothe return of his earnest money in the 
circumstances. Where the money is kept by the vendor 
from the date of its receipt to the date of suit 
the Judge will be right in granting interest at ths 
rate of per cent. on the amount. Bis .an DAs w. 
FazaL ILAHI Pesh. 858 
WIN—Construction—Allowances for certain persons 

. specified to be for life—Allowances of others,- if 
heritable. 

Where in the list of persons given at tha foot of a 
will.it was clearly specified in the case of some of 
the ‘beneticiaries that the allowances in tueir favour 
were tu be for life and in the case of others no such 
specification was made: 

Held, that in the cass of the latter the allowances 
were heritable, SHapgir AHMAD »v,-°H. HUNTER, 
LIQUuIDATOR - Oudh 52 
WORDS AND PHRASES:— - - 

—'Bila intiqal’ in compromise deed—Meaning 








of. < 
The words ‘bila intigal in a compromise mean 
fre of all charge or. incumbrance. „PARMESHWAR 
Sınan v. Bary Nata Oudh 295 
Evidence, meaning of. Sze Bunker's Books Evi- 
dence Act, 1891, ss. 5, 2 555 

Instrument, meaning of. 

An instrument is a document which affects any 
right or liability, ANanDa v. Punpatix Nag. 673 
Pound, meaning of See Contract . 337 
Reverse ins. 423 (2), Criminal Procedure jOode, 
meaning of. SEE Criminal Procedure Code, 1898, 
a. 306 < 802 
- Right to sue, meaning of. Sze Civil Procedure 
- Code, 1908, O. XXXL11, r. 19 122 
Time requisite, meaning of. See Limitation Act, 
. - 1808, 8. 12 (2) -664 
Transfer, meaning of. Ses Electricity Act, 1910, 
s. 9 (2), (8) : 707 
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SIR FREDERICK POLLOCK, K.C. 


Sir Frederick Pollock has died at the 
age of 91. When anyone of great fame 
and of great age dies it is natural to say 
that he was the last of the Victorians. 
At any rate, Pollock prided himself on 
being a Victorian. “I am," he wrote in 
For My Grandson, “a Victorian if anyone 
is. In 1845, when I was born, oaly eight 
years of that reign were past and fifty- 
tive more to come; 
wisest man then living could have fore- 
seen any of the surprising events which 
tbe Queen lived to see. It wasabout the 
middle of the reign when I was called 
tothe Bar.” And-his eminence as a lawyer 
was in these last days like a solitary peak 
illumined with the rays of the setting 
sun. For of those: who can be classed. 
with him, Maine, Maitland, Holmes, ths 
two first passed away many years ago 
and Justice Oliver Wendell Holmes, the 
great writer on the Common Law and 
onè of the greatest Judges who has sat 
in ‘the, Supreme Court of the United 
States, died two years ago ‘at the age of 
93.. Ido not disparage their successors 
when I say that the death of Sir Frederick 
Pollock closes an age. : 

An appreciation of Sir . Frederick Pol- 
lock’s career was given in “The Law 
Journal” when he retired from the editor- 
‘ship of the Law Reports (80 Law Journ. 
358), and now that in the inevitable 
course of things his life has ended, it is 
fitting again to speak of what his long 
devotion to the. law. has meant. A fami- 
liar. figure in. Lincoln's Inn, . he did not 
engage in the work of the Courts, the 
-branch-of practice which chiefly attracts 
aspirants at the Bar.. Had he so chosen, 
no doubt he would. have succeeded. He 
was a fluent and interesting speaker, as 
those will remember who heard him reply 
at the Jubilee dinner in July, 1936, of 
Law Quarterly Review to the toast of the 
Review, proposed in a felicitous speech 
by Lord Tomlin, unhappily no longer 
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I do not think the. 


‘Wendell Holmes ; 


(By Mr. John M; Lightwood.) 


with us; and the Courts would readily 
have listened to his arguments as they 
did to Vaughan Hawkins, in whom great 
learning was not associatel with ready 
words. But, like Maine, who, it used to 
be rumotred, once. held a brief in a 
Chancery Court, Pollock gave himself to 
the study of the law, from an historic 
and academical view certainly, but so as 
to turn them to account for the elucida- 
tion of practical law. And sô, while work- 
ing with Maitland at the History of English 
Law before the time of Edward L, and 
roducing his: lirst Book on Jurisprudence, 
he planned and carried out the two works: 
on Contract and Tort which have been . 
for many years the basis of exposition of 
these branches of the Common Law. The 
Law of Torts reached its thirteenth edition 
in 1929; the Principles .of Contract has 
recently been published in the tenth edition’ 
still edited by the author. And the Digest 
of the Law of Partnership, in its ‘twelfth 
edition, incorporating the Partnership Act, 
1890 (which Sir Frederick Pollock draft- 
ed), is the-lawyer’s best friend in part- 
nership matters, reserving Lindley for 
more specious research. Willes and Lindley 
indeed, were Pollock's ideals of what a 
learned lawyer should be. He dedicated 
the Torts to the memory of Willes. 
“Sometime a Justice of the Common Bench, 
a Man Courteous and Accomplished, a 
Judge Wise and Valiant,” and to Oliver 
and the Contract to 
“My Master inthe Law, Nathaniel, Lord 
Lindley,” for - happily the end- of his 
life found Lindley in the House of 
Lords. . . 
Pollock began his work in Jurisprudence 
in 1882 as Professor of that subject at 


-University College, London. I happened 


to be one of those who- attended his 


first lecture, opening, if after these years I 


remember rightly, with the opening sentence 
of the Digest: Justitia est Consians et 
perpetua voluntas jus suum cuique tribuende 


oe 


‘Reports aga whole. 


‘considered? themselves ‘as 


. commencément 


4 


But he soon left for Oxford and was Cor- 
pus Professor of Jurisprudence there till 
1903. Before thishe had become editor, 
in 1885, of the newly founded Law Quarter- 
ly Roview—the early numbers were en- 
riched by Maitland’s  articles,. which. 
should still be remembered on The Beati- 
tude of Seisin—and he retained the editor- 
ship til] 1919; In this period the Law 
Quarterly becsme a worthy rival of the 
Harvard and Yale “Law. Reviews; now 
the States have a number of such journals 
all tending to räise the study and practice 
of the law. In 1891 . Pollock commenced 
the editing’ of the Revised Reports, a well 
meant plan for reducing the volume of re- 
ported cases and retaining only such as were 
of permanent value. The series was use- 
ful, but it has been overshadowed by the 
English Reports, which do not aim at 
selection; for the lawyer in search of an 
authority is not 
permanent value as to find a case just 
covering his own paiticular point. From 
1895 till his retirement at the end o 
1935 Pollock be'd the post of editor of the 
Law Reporis. 

In “August, 1903, Sir Frederick Pollock 
attended the’ meeting of the American 
Bar Association at Hot Springs, Virginia, 
and read a paper, reprinted in Essays in 
the Law, ih which he ‘gave an interesting 


account cf the Law Reports. Until 1866 


law reporting was carried on by a num- 
ber of private reporters and legal journals. 


The Law Reports were founded in order: 


to bring tke work of ‘recording judge- 

made law under unified: control. At first 
there were several independent editors 
under the general ‘supervision of the 
Council of ‘Law Reportin g ; but this system 
‘was abandoned and in 1895 Sir Frederick 
Pollock became the first Editor of the Law 
He told ‘his American 
audience. that the staff of the Law Reports 
exercising an 
Office of trust on behalf of the legal 
prcfession, not ‘only ‘in England but in 
every jurisdiction ‘where the Common: Law 
was received or jis, authorities quoted. He 


‘explainéd also that the law reporting was 


unofficial, as it had been ever since the 
of. modern reports. It 
followed, so Sir Frederik recognised, that 
the Law Reports ` did not ‘exclude. compe- 


! 
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concerned so much with: 


‘his friends. 


is? Id 


As to what cases should be eelect+ 
ed for reporting, he gave utility to the 
profession as the only test, This, as 
appears from the various series of reports 
now issued, leaves a wide field for dis- 


tition. 


_ cretion.. For the_ principles on which that 


discretion should bè exercised, reference ~ 


` may usefully be made to Sir Frederick Pcl- 


lock’s Paper. 


But law, though the chief, was only oné 
of Sir ‘Frederick's many interests How 
wide these were was revealed in For My 
Grandson, to which I have already refer- 
red. ‘Literature, music, the stage, alpine 
climbing, fencing, all attracted him. It 
is not given to everyone to pick cuton 
the Parisian stage an actress who is to be-' 
come famous. But seeing “some time in the 
first year ofthe Third Republic” an un- 
known actress playing at the Comedie 
Francais the minor part of Aricie in 
Phere, Pollock said to his mother who 
was with him, “That young woman will 
go far.” The Aricie was Sarah Bernhardt. 
Nor was it everyone who could remember 
Tennyson reading his Boadicea :— 

Thine the liberty, ‘thine the glory, thine the deeds 
to be celebrated, 

Thine-the myriad-y olling ocean, light and shadow: 
illimitable. 

In music Pollock was associated with the U:s 

der-Treasurer of Lincoln's Inn Sir R. P. P. 
Rowe, and others in enabling the Joachim . 
Quarter to continue its work, and tore- 


. turn ‘to the law, he had interesting remini- 


scences of the “ Apostles “at Cambridge, 


. many of whom became well-known later in 


the Inns of Court. They included Maine, . 
Fitzjames Stephen and Maitland, and 
Charles Sanger, a name wéll known, in 
Lincoln's Inn, who died just 
great edition of Jarman on Wills was 


-completed. 


But with all these varied interest, Pol- 
lock ‘through his long life stood primarily 
for the learning of the Common Law and 
‘its advancement in accordance with justice. 
Nor did he overlook. the wider sphere ot 
‘law. -His League of Nations is a book of 
gteat value. Work like his: bears fruit 
‘in the stability of the Stute. A character 
‘like his preserves his life in the hearts of 
‘From memories of many 
‘years I am -glad to rénder this tribute.— 


Lhe Law Journal. 





as his - 
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. + . CHILDREN IN THE ÇỌURTS ag 
oe | (By Mr. Claud Mullins) p Bases 

In recent years we have enormously Indictable Offences ` “Act, 1848, . lays it 


improved the conditions under which 
child delinquents are dealt with in our 
courts. A question that has long been 
in my mindis whether there should not 
be substantial improvements in the condi- 
tions under which children have to give 
their evidence in the criminal courts. ` 

The Children’s Act, 1933, gives some 
Protection to child witnesses, but not 
enough. The compulsory exclusion of 
children from all courts, save when they 
are required (section 36), the power (which 
ought to be a duty) to clear the Court of 
spectators; when children are giving evi- 
dence “contrary to decency or morality” 
(section} 37), the power (which, again, ought 
not to rest on the discretion of the Court) 
to prohibit publication of “particular cal- 
culated to lead to the identification” of 
any child witness (section 39), these are all 
valuable. But I would.raise the follow- 
ing two important . questions: (1) When 
any child (defined in the Children’s Act 
as “a person under the age of 14 years”) 
is giving evidence which directly relates 
to an “offence against, or conduct con- 
trary to, decency or morality,” should such 
evidence ever be given in a court, and 
should the presence of robed or bewigged 
judges or barristers be permitted? (2) 
Should such evidence ever be given before 
a jury? 

-Most magistrates at Petty Sessions have 
by now learned the art of handling 
children witnesses gently. The children, 
if under about 12, are not as a rule put 
in the witness-box, but either come up 
to the magistrates on the Bench or sit 
next to their parent in the well of the 
court. 

But even so, the court itself is a terrify- 
ing place, and I can see no reason why 
there should not 
adjournment to 
Few people are required to be present : 
the magistrates (and there should never 
be more than five, or preferably three) 
the clerk of the court, the accused and 
his legal representative, if any, ‘and a 
-police officer to guard him, the prosecuting 
lawyer or police officer, and a press repre- 
sentative. With the child and its parent 
few more than a dozen peoplé need be 
present. A 

If the case is be sent on for trial, it 
would be legal for magistrates to adopt 


this course now, since section 19 of the. 


down that “the room or building in which 
such justice’ or justices shall’ take such 
examination.........shall not be deemed an 
open Court for that purpose.” This sec- 
tion has, however, fallen into disuse. What 
is needed, I submit, is anew section com- 
pelling all. courts to adopt the privåte 
room procedure for child witnesses, and for 
this purpose the private. room should tech- 
nically be an open Court. : 

‘The procedure could’ be made to apply 
at Quarter Sessions when this class of 
case comeson appeal. But here the ques- 
tion of robes: and wigs has to be consider- 
ed. The chairman of Quarter Sessions 
may or may not be in uniform, but 
counsel are. When the .adjournmént to 
the private room takes place, all uniforms, 
other than police uniforms (which in such 
circumstances cause no terror to a child), 
should compulsorily be left off. 

But the main problem is trial by jury, 
and tomy mind it needs to be tackled 
boldly. Under present conditions jury 
trials in cases where children are involv- 
ed are far from being a credit to’ our 
system of criminal administration. The 
psychological injury to a child caused 
by having to give evidence in a court- 
room such as” at Quarter Sessions, the 
Central Criminal Court, or Assizes, before 
bewigged judges and a jury, and being 
asked questions by bewigged counsel may 
possibly have effects as bad as the 
original jury that is being investigated. | 
‘Tt istrue that there are provisions in 
sections 42 and 43 for taking children’s evi- 
dence privately, but these apply only 
where a doctor will certify that the ordi- 
nary procedure “would involve serious 
danger” to the child's life or health. On 
the ground of psychological e injury no 


compulsorily be “an” “doctor is likely so to certify. 
the magistrates’ room. - 


Of course; justice must be done to the 
accused. But dan we say that such jus- 
tice is done to-day? Justice implies justly 
finding a guilty man guilty just as much 
as pronouncing not guilty those against 
whom charges are not “proved. I have con- 
sulted police officers, counsel and magis- 
trates, and have found much support for 
the view that experience, both at tHe Bar 
and as a magistrate, has taught me, name- 
ly, thatin this class of case our present 
methods of trial by ‘jury have only too 
often the result of acquitting those who 
should be -found guilty. This cannot be 


. Chartres Biron writes: 


do this. The formality of. the court, the 
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proved. by statistics, but I am convinced - 
from my inquiries of others, and from 
my experience as a -committing magis‘rate,. 
that-those guilty of offences against chil- 
dren are all too frequently acquitted. In 
other words, children against whom 
ofiences have been committed have to under- 
go the double torment -of giving evidence 
in a magistrate’s court and later before a 
jury, allto no purpose: the offenders are 
freed, possibly to prey upon other 
children. ' 

Some advocates have allowed enthusiasm 
for their profession to lead them as far 
as believing that securing the ecquittal 
of a guilty man is a professional triumph. 
In Sir Chartres Biron'’s delightful book of 
memories, he ‘gets into this mood fre- 
quently. Many ‘stories of such acquittals 
are told: thus “Geoghegan’s technique was 
masterly......... Without any material he 
would manage to create an atmosphere 
of suspicion round your case - which, as it 
‘was entirely baseless, was very difficult 
to dispel.” So when Geoghegan had wort 
an “amazing verdict" for an obviously 
guilty man—‘“to the evidence there seemed 
no answer"-— by making the jury believe 
an essential point to be essential, Sir 
“It was a legiti- 
mate triumph of advocacy at ils best.” I 
do not believe thaf such advocacy isa 
cause for congratulation or pride. Having 
worked but little at the criminal Bar, I 
cahnot share such enthusiasm. But when 
victims, and possibly the principal witness- 
es on the side of the victims, are children, 
are we not bound to set such enthusiasm 
for advocacy aside and face the human 
problem ? ; ies 

I have never séen a child giving evi- 
dence before a jury without a feeling of 
horror. Personally 1 would rather face 
any result- than allow a ‘child of mine to 
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robes and wigs, the very presence “of the 


‘jury, the kind of advocacy which trial 


by jury evokes, must inevitably do serious 
psychological harm to a child witness. 
These very factors prevent the truth frem 
merging, and every one cf them is in~ 
essential to justice. 

Trial by jury is our historical procedure 
for all classes of case, both criminal and 
civil. It has ‘been severely limited in 
civil work : for criminal offences it has, 
in fact, been abolished save as to 11 
per cent. in regard to “offences of all 
kinds,” and as tol2 per cent. in regard 
to indictable offences. Has not tke time 
come to query the suitability of trial by 
jury in regard to all offences against 
children ? 

I would boldly suggest that such cases, 
when not dealt with summarily, should 
be brought on indictment before a new. 
form of tribunal consisting; (1) at Ses- 
sions of the chairman or Recorder and two 
magistrates and (2) at Assizes of either three 
judges or, for lesser cases, of a judge 
and two magistrates. 'It would be possible 
for such a reform to take place at any 
Sessions or Assizes without any wpkeavel 
of existing conditions. With such tribunals 
it would be pozsible for the procedure 
outlined above to be adopted when any 
child gives evidence ot the nature of which 
I Lave been discussing. 

Such a suggestion will not, I fear, be ap- 
pro:ed by the criminal Bar, but. wherein lics 
any substantial objection? The interests 
of the accused must never be sarrificed 
even to those of children. But if, as [ 
believe, ‘our [present method give the 
accused in eases concerning. children an 
unfair advantage, if they are definitely 
harmful ‘to the children concerned, and 
if true justice can be achieved in another 
way, is it not our duty to shed our pre- 


judices and try ?—The Law Journal. 


GAMBLING TRANSACTIONS IN COMMERCE 


Owing to the uncertainties of supply, de- 
mand and prices, speculation, orthe tak- 
ing of risks, is an essential and all- 


- perva‘ling féature of modern economic life. 


Ít is portly for this reason that the famous 
definition of Lerd Justice Cotton of gaming 


_and “wagering in Thacker v. Hardy (1878, 


39 L. T. Rep. 595; 4 Q.B. Div. 685, at p. 
695) is nowadays regarded as incomplete. 
He said: “The essence of gaming and 
wagering is that one parly is to win and 


_ could. be 


which at the time of the contract is of an 
uncertain nature—that is to say, if the 
event turns out one way A. will lose, but if 
it turns out the other way he will win.” 
If that were so, few commercial actions 
heard in the Courts, for the 
majority of such actions depend ‘on bargains 
on the uncertain result of which A. stands 
tolose or win. It is only fair to Lord 
Justice Cotton to add that at p. 696 of 
his judgment (1878, 4 Q. B. Div.), he ex- 


-the other to Jose upon a future eyent, _ preasly excludes contracts such as “the sale 


t 
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of next year's apple props". as “ihe essen- 
tial element -ofa wagering contract is 
absent.” 

What that “essential element” is dces 
not clearly appearin that judgment, but 
Lord Justice Scrutton, in Ironmonger and 
Co. v. Dyne (1928, 44 Times L. Rep. 497) 
held ihat the definition was not exhaus- 
tive because it omitted to consider cases 
where the parties had a proprietary interest 
in the subject-matter. “If goods were to 
be delivered ‘three months hence at a 
fixed price,” said his Lordship, “and the 
price fell below or went above tkat figure 
the price at the date fixed would determine 
whether there was a profit ora loss; but 
that was not a gaming cra wagering con- 
tract.” 

To-enable a defendant to plead the 
Gaming Act to actions on ordinary com: 
mercial contracts it must be shown there- 
fore, that a proprietary interest’ by the 
plaintiff in the coniract is lacking. Ina 
contract to buy goods or shares at a fixed 
price for delivery at a- future date it 
would mean that delivering the goods or 
shares must not be contemplated by 
either of the parties to the contract in 
order that there should be a contract by 
way of gaming and wagering. “I thirk 
that the principle in respect of wagering 
is this," said Lord Justice Atkin in Cooper 
v. Stubbs (133 L. T. Rep. 582; (1925) 2 
K. B. 753, at p. 771,) “that it takes two 
parties to make a bet, and that if you 
consider one party alone, youdo not suffi- 
ciently consider all the elements of the 
case; you have to consider the other party, 
, and unless that party was also betting there 
cannot be a bet.” 

This is the true ratio decidendi of the 
case in which persons who have ventured 
on to commodity or stock markets with tke 
sole intention of gambling in futures, have 
been held liable to pay up their losses, 
notwithstanding the Gaming Acis: A 
typical instance occurred recently in 
Woodward and another v. Wolfe (155 L. 
` T. Rep. 619), in which G., manager: of the 
plaintiff firm, who were cotton merchants 
-and members of the Liverpool Cotton 
Exchange, persuaded the defendant to 
gamble in cotton futures. It was arranged 
that G. would make good any loss if. the 
defendant would authorise him to buy and 
sell on his behalf. <A series of transactions 
were entered into in consequence, in which 
the defendant Jost. Mr. Justice Hilbery 
said: “Tn the present case the plaintiffs had 
in every transaction acted as brokers. They 
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had made a genuine contract binding 


themselves in respect of exactly what the 
defendant was buying or selling.” 
judgment for the plaintiffs. ` 

The lack of mutuality cf intention to 
gamble arises from the fact that one of 
the parties is in-the position of a mere 
agent. to bring the gambling party 
into touch with a seller who hasno idea of 
an intention to gamble. Weddle, Beck, and 
Co. v, Hackett (140 L. T. Rep. 303; (1928) 
1K, B. 321), which Mr. Justice Hilbery 
followed, provides a stronger example of 
this. B.wasa half-commission man em- 
ployed by the plaintiffs, who were stock- 
brokers on the London Stock Exchange, 
He was approached by the defendant, who 
was a fellow-member of his golf club and 
who wished to make money by speculat- 
ing cn the Stock Exchange. They. arrang- 
ed that B. through his firm should pur- 
chase shares on the defendant's behalf 
and if those shares increased in value 
between the time that their purchase was 


made andthe time that delivery of them. 


Should have, been taken they shou'd b 
scld at a prodt, but if they ú depreciated 
they should be sold ata loss and the pro- 
ceeds re-invested in other undertakings, 
Asbetween B. and the deferdant the 
arrangement was that the defendant was 
not obliged or expected to take up any 
shares, but it was a pure gambling tiansac- 
tion. The plaintifs, however, believed 
them to be genuine investment transactions. 
The plaintifs entered into real transac- 
tions’ with third parties for the purchase 
and sale of shares by them on behalf of 
the defendant. Mr. Justice Swift, in find- 
ing. for the -plaintifis, held that the con- 
tracts which the plaintiffs entered into 
with third parties on behalf of the de- 
fendant ‚were not wagers even though they 
were entered into in order to enable tke 
defendant to gamble in differences, because 
the third parties had no intention to 
gamble. His Lordship said: *“There jg 
no law in this: counfary against betting or 
wagering generally, and it is not illegal 
for two people to agree together that they 
should carry out transactions with . an 
innocent third party which they intend shall 
really amount to no more than speculative 
transactions,- but which, from the -point of 
View of the third party, are genuine. For 


-example, for two people to agree that one 


shall buy a. horse for the other from a 
third party with the intention of sclling it 
next day ata higher price if they can get 
it and a lower one if they cannot, is not 


He gave. 
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illegal; norisit betting or wagering with- 
in the meaning of tte statutes which-would 
render wagering contracts void.” 

His Lordship added that he accepted and 
adopted the following passage in Seh- 
wabe and Branson's Law of the Stock 
Exchange, 2nd edition, pa 249: “It may then 
be stated as a general rule that, apart 
from very unusual circumstances, a contract 
made on the Stock Exchange, or upon any 
previncial Stcck Exchange with similar 
rules and usages, and whether between 
principals director through an agent, is 
not ‘made by way cf gaming and wagering. 
The mere fact that a contract purports 
to be subject to such rules is not con- 
clusive and will not exclude evidence that 
there was in fact a tacit understanding 
that, in spite of the form of the contract 
there should be no obligation on either 
party to take, or deliver, but that in any: 
event differences only should be payable. 
If such an understanding were established 
by the evidence, the contract would be 
null and void.” . 

The correct question to leave to the 
jury, according to Grizzwood v. Blayne 
(1832), 19 L. T. O. S. 64), is “Did either 
party intend to buy or sell?” The fact 
that a contract gives the buyer or -seller 
an oplion to demand delivery or acceptance 
of the subject-matter does not make a con- 
tract between two stcck and share dealers 
on the “cover” system a valid one. In 
Re Grieve (80 L. T. Rep. 438; (1699) 1 
Q. B. 794) Lindley, M. R., said: “If you 
have an agreement which is a wagering 
agreement for differences, and superadded 
tothat the purchaser has the option of 
purchasing the stock, that is nonetheless 
an agreement for gaming and wagering. 
It isa gaming transaction plus something 
else.” It haseven been held that where 
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both parties intend that nostocks shall be : 
delivered and that differences only shall be 

paid, the mere fact that under the contract 

delivery might be required by either 

party does not prevent the contract from’ 
being a gaming contract. Lord Herschell 

pointed outin that case (Universal Stock: 
Exchange v. Strachan, 74 L.T. Rep. 468; . 
(1896) A. C. 166) that the purpose of 

inserting the provision under which delivery’ 
might be required by either party was 

“only to cloak the fact that it was a 

gambling transaction, and enable them. 
to sue one another for gambling debts.” - 


One final word is necessary on the sub-’ 
ject of speculation generally. The mere 
use of thatterm, or even of the word. 
“gambling,” to describe particular transac- 
tions does not make those transactions: 
gambling transactionsin’ law. The court 
remarked in Forget v. Ostigny (72 L. T. 
Rep. 399; (1895) A. O. 318, at p. 328): 
“To enter intosuch transactions (buying 
for re-sale) with such an object (specula- 
tion) is sometimes spoken of as ‘ gambling 
on the Stock Exchange’ ...such dealings 
are of everyday occurrence in commerce.... 
Nor, again, do such purchases and sales 
beccme gaming contracts because the 
person purchasing is not possessed of 
the money required to pay for his pur- 
chases, but obtains the requisite funds in 
a large messure by means of edvances 
on the security of the stcck or gcods he has 
purchased. This also is an everyday 
commercial transaction." Essential, : nd 
everyday commercial transactions are there- 
fore enforced by the courts, while attempts , 
touse the machinery of commerce for 
gambling purposes by persons who have no 
pecuniary interest are discouraged.—The 
Law Times. 





Extracts from Contemporaries. 


Criminal Law Consolidation. 

Since the middle decades of the last cen- 
tury the criminallaw of this country has 
been increasingly contained in a few con- 
solidating Acts, each comprising a number 
of different types of somewhat similar 
offence, 2 comparatively recent example be- 
ing the provisions relating to false testi- 
mony and false declarations contained in 
the Perjury Act, 19-1. Such a garnering of 
ecattered legislative provisions because it 
makes no new law, escapes attention in the in- 
rest excited by the more topical and con- 


troversial matters which necessarily demand | 
the attention of the legislature. The value, 

however, of enactments cf this kind is not 
merely that they provide a logical arrange- 
ment of the criminal law, but that they con- 
fer the practical advantage of making the 
law more easily accessible and intelligible, 
as well to the public as to those more 
particularly concerned with ils administra- 
tion, a matter of some importance where 
tke offences are of a somewhat technical 
nature and are consequently likely to be 
innocently committed by otherwise law-abid- 
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ing persons. A cofsolidating enactment, 
dealing with coining offences -the Coinage 
Offences Act, 1936(—reached the Statute 
Book last year; and another consolidating 
‘measure, involving more technical mattere, 
to be called the Firearms Act, 1936, has 
just been considered’by a Joint Select Com- 
mittee. The Coinage Offences Act, 1936, 
consolidates the Coinage Offences Act, 1861 
-(itself a consolidating statute), the Counter- 
feit Medal Act, 1883, and the Counterfeit 
Currency (Convention) Act, 1935. The last- 


named enaciment was passed to give effect. . 


to an international convention whereby this 
country agreed tu afford to foreign currency 
the same sanctions against counterfeiting 
as have been provided. for the protection of 
coin of the Realm. In the consolidating Act 
“current coin” is accordingly defined so as 
to include foreign as well as British cur- 
rency.—The Law Journal. . 


.Evidence of Speed. : 
A Bench of magistrates lately dismissed 
a charge of excess cf the speed limit, and 
in doing so gave reasons which commend 
themselves to many people, but which the 
law does‘not support. TLey had only ore 
human witness to the excess, and ke brought 
with him his speedometer. This was in his 
own car, in which he pursued and timed 
the defendant. The bench thought it was 
“undesirable* to convict on such evidence 
unless it were corroborated by some other 
human ‘witness present at the-timie. A 
general expression ‘of opinion of this kind 
went beyond what was proper for the magis- 
trates, and the case has therefore been 
sent back fór them to “try*out” on its 
merits (Russzll v. Beesley, Times, Jan- 
uary 13). They may, of course, yet acquit; 
but as a matter of law they are now-entitled 
to convict on the evidence of ore witness 
only if he produces a speedometer to confirm 
his words.. This was laid down in two cases 
which escaped the vigilance of all the re- 
porters, but not that of the best text writers 
(Weatherhoga v. Johns (K. B. D., May, 
1931), and Pearce v. Elms (K. B. D. March, 
1935). The law requires that there should 
be something more before the Court than 
the evidence of a witness that in his opinion 
‘excess was taking place. A speedometer, 
‘the judges hold, is more than ‘an opinion. 


Chances of Error. pin eR 
We have never been quite satisfied with 
the situation disclosed by these decisions. 
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The speedometer, if it does not make the 
opinion of the incriminating witness, cer- 
tainly forms a substantial ingredient in 
that opinion. You cannot cross-examine a 


mechanical device nor can you be certain, , 


though you may have bond reason to be- 
lieve, that it was at the vital moment accu- 
rate. A valuable detailed study of the 
possibilities of error which arise when the 
“trailing system” is adopted has recently 
been published, by one of our technical 
contemporaries, The Motor, and we think 
that both magistrates and chief constables, 
as well as lawyers, would profit by a perusal 
of it. The expert draws attention» to the 
fact that the trailer has great difficulty in 
maintaining an absolutely even distance 
from his quarry, a task rendered more dif- 
cult becausé the trailer knows that he will, 
or may, skortly have to accelerate and over- 
take. He is very apt to close up and so 
go faster than the object of his pursuit, and 
credit him with too great a speed. The 
police car coming out of a side road to pur- 
Sue a main road suspect, must obviously 
be in the same difficut}y. We read that the 
only irue test of trailing. is to draw two 
veitical lines on the windscreen and watch 
the way in which the figure of the car ahead 
shrinks or swells between’ them. This is 
no doubt a scientifically perfect test, but 
it would involve two policemen—a driver 
and watcher—The Law Journal. : 


When the Bar May Broadcast. 

We all know how strict and salutary are 
the rules of the Bar against self-advertise- 
ment and there are some new rulings draw- 
ing the line through new territory. Broad- 
casting has provided some of the most 
recent problems, and there have already 
been several pointers indicating the boun- 
dary between the permissible and the im- 


. proper. Here is the most recent: A practig- 


ing barrister asked whether, athe request 
of the British Broadcasting Corporation, 


-he might give a talk under his own name 


upon the “Law Courts” in a series of talks 
upon different places of interest in London. 


-The Council considered the question in 


relation to the-rulings ‘which appear in the 
Annual Statements, 1930, page -9, and 1933, 
page 7, and decided that there was no ob- 
jection to-the talk suggested and announce- 
ment of the barrister's name. 

The case of Lord Macmillan, recently 
appointed under his own name to succeed 


.the Archbishop of York as Chairman of the 


B. B. O. General Advisory Council, is not 


call it, 


‘or special. 
‘that the right ofthe foot passenger to 


“a move would be. 
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in point. He is not a barrister, but a 


law lord who has nothing to gain by adver-- 


tisement, and whose unpublished services 
as chairman will not affecs his. judgments 
on appeal. 

His functions, in * common with those of 
other members of the Council, will be, 


briefly, “to advise the B. B. ©. on any. 


matter relating to its programmes, its pub- 


licetions, and its general poliéy, dnd to’ 


promote among listeners a fuller interest 


in and understanding of the constitutional: 


problems, policy and practice of the Cor- 
poration.” 

This can do no real harm —The Law 
Journal. ` 


Safety and Obstruction. 

The idea that the footpath beside the 
modern road isto be asort of cige with 
occasional exits guarded by policemen is 
far, indeed, from the true view of common 
law rights and duties on the highway, If 
realised by actual works it might easily 
lead to challenges on the ground of ob- 
struction. The whole surface of a highway 
is dedicated to public use. It may all 
be used by pedestrians, and the ordinary 
case cf the “sidewalk,” asihe Americans 
is the -case where at original 
dedication, part of the way was - dedi- 
cated fur-usé by foot passengers. only. 
The decision of the House of Lords in 
Marshall v. Blackpool Corporation, (1935 
A. ©. 16) shows how respectful is the law 
of the rights of frontagers along a road 
to cross it at will. That right “has not 
been abridged either by the provisions of 


‘tbe local Act on which the respondents 


relied or—we should submit—by any other 
Local Government Statute either general 
We see no reason to hold 


Cross a road. reasonably where he will is 
narrower than the right of the frontager 
abutting on a road to do the same thing. 
Where pedestrian crossings are laid down 
the Minister has power under the 1934 
Act to say that foot passengers must not 
cross within one hundred yards of them; 
but hehas never exercised that power. 
Probably’ he realises how unpopular such 
In the London. Traffic 
Act -of 1924, as since’ amended by the 
London Passenger Transoprt Act of 1933, 
the Minister has autocratic power to 


+ 


“the Bench. 
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make almost any regulatiéns ‘for cone’ 
trolling or regulating vehicular and other 
traffic’ in the London area. It is a matter 
f-r argument whether this poweris wide 
enough to empower him either to set up 
himself, or to permit the establishment of, 
the roadside cages which the jury in West 
London recommended. With the decision 
in the Blackpool case before us, we doubt 
ike hé Law Journal. 


Dignity and Humour, : 

WHILE a puisne in, and then President 
of, the Probate, Divorce, and Admiralty 
Division, Lord Gorell ‘was a model _judge 
who never sought popular fame as a 
judicial humorist, but was always intent 
on the actual question in hend. But while 
ever preserving an outward sense of dignity, 
he was by no means insensible to the funny 
side of thingsas they developed in ccurt. 
His son tells us that he came home one 


-evening chuckling over what he called the. 


funniest thing he had ever seen while on 
‘Tt arpeared that a lady, while 
giving evidznce, had turned rather faint, 
and had ‘been given ‘a glass of water 
which, having just sipped, she put. down 
practically full. Her successor in the 
witness-box was of a very different tem- 
perament, giving his evidence with much 
fervour, and, in seeking to emphasise his 
answers with unnecessary gesticulation, he 
knocked over the glass the whole contents 
of which shot -like an avalanche. down 
dhe neck of the reporter who was sitting 
jmmediately below. The unhappy wretch 
‘bounded frem his seat with a yell-as if he 
had: been shot, the judge sitting all the 
while quite solemn, but those in court, save, 
of course, the unfortunate reporter, who 
failed to perceive ihe humour of the situa- 
tion with the same zest as did the others, 
literally rocked with laughter—another 
illustration of the truth of the saying of La 
Rochefoucauld that not only have we 


. sufficient force to support the misfortunes 
-of others, but can even find in them some- 
-thing not altogether displeasing; what the 
.Germans sum up in the one word schaden- 


freude. In finishing the story in his family 
circle we are told that ths judge threw him- 
self back and laughed=till the tears ran down 
his cheeks as -he had wished to do, but had 


„refrained from doing, on the Bench. —The 


Law Times. 
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A RECENT INCOME TAX DECISION. 


The case of Wilson Box (foreign Rights) 
Limited (in liquidation) v. Brice, 156 L. 
T. 24, which came before the Court of 
Appeal towards the end of last term, 


raised some interesting poinls on the liabil-: 


ity totax of the proceeds of. sale of a 
part of.the assets of a company in -liqui- 
dation. The company was formed for the 
purpose of acquiring and purchasing ‘‘ail 
or any of the foreign letters patent... 
and rights relating ‘to the inventions of 


Walter Gordon Wilson forimproved epicy-- 


clic gears” and cther improvements-connect- 
ed with gears. After its formation the 


company proceeded to acquire these patent: 


rights, but thereafter it never did any- 
thing else, carried on any trade or 
entered into any other transactions. Sub- 
sequently certain difficulties with which 
the company as such was not directly 
concerned arose between the shareholders 
in the company and two gentlemen who 
had contracted to buy all the shares in 
the company. An action was begun, and 
was settled upon terms which included the 


liquidation of the company by means of a. 


member's voluntary winding up. Anextra- 


ordinary general meeling of the company , 
was accordingly held, and the necessary. 
resolulions for winding upand the appoint- . 


ment of a liquidator were duly passed. 
The liquidator was further authorised to 


sell “The Belgian, French and _ Italian. 


patents and rightsowned by the company 
for the sum of £20,000, such purchase 
money to be distributed among the shafé- 
holders according to their respective share- 
holdings, and to be treated as a part disiri- 
bution of the assets in the liquidation of the 
company.’:-In due-course the liquidator 
effected the sale as directed, and thereupon 
the Crown claimed income tag on the pûr- 
chase.money of £20,000. ` 

Now the Crown’s claim arose `in this 
way. The company’s memorandum of:as- 
sociation included a clause in the following 
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terms: “To sell, let or otherwise dispose of ` 
the whole or any part ofthe undertaking, , 
business and property of the company, - 
either altogether or in portions, for such- 
considetation as the company may think 
fit, andin particular for shares”—a power - 
which in this or a similar form is to be: 
found among the objecis of most companies. 
The Crown contended thatthe sale of the. 
Belgian, French and Jtalian _pstents and. 


e rights -was a sale by the liquidator under | 


the provisions of the memorandum, aud 
that the sum -of £20,000 was in consequencs 
a trading receipt which attracted income 
tax. This contention found favour in the ; 
eyes of the commissioner, who held, “that 
the trade of the appellant company included . 
dealing in patent rights and inventions, and. 
that the proceeds of sale of the rights in 
question were trading receipts received by 
the liquidator in the course 
Now, in the words of Lawrence, J., who ; 
heard the appeal'from the commissioners, 
“Tt is clear... that ihe liquidator of a: 
company may realise the assets - of a 
company ‘without carrying on. the business - 
of the company in such a way as to attract 
income-tax, and on the other hand, a 
liquidator of a company may realise the, 
assets of -a company in such a way as fo. 
involve the carrying on of a irade, the. 
prefits of which are assessable to. income - 
tax,” and it follows from this that the ques- , 
tion to be decided in the cse under. - 
consideration was whether the £20,000 receiv- 
ed by the liquidator was received in the. 
course of trading or in the normal course of. 
realisation. ook 
Perhaps I should make a sligut digression , 
at this point in order to recall the posi- . 
tion ola liquidator in a voluntary winding 


“up. The effect of ss. 248 (1) and (b) and . 


191 (1) (b) of the Companies Act, 1929, is 
to give him the power to carry on ‘the 
business of the company without any sancs, 
tion -so far .asmay be necessary. for the. 


of trading.” - 


10. 


beneficial winding up thereof. These 
provisions are supplementary to s. 228 of the 
same Act which provides:— 

“In case of a voluntary winding up, the 
company shal], from the commencement of 
the winding up, cease to carry on jis busi- 
ness, except so far as may be required for 
the beneficial winding up thereof... '" 

The. business of the ccmpany can, there- 
fore,be carried on afterthe commencement 
of.a-winding up toa limited extent, and 
if in the course of carrying on ihe business 
a profit is made, inccme-tax will be payable. 

“Re Beni-Felkai Mining Company, Limited 
[1934] Ch.406, isa case where a liquidator 
carried on the company’s business under 
these. powers. Maugham, J., as- he then 
was,. said (atp. 418): “In a proper case a 
business” Tsc., of a-company in liquidation] 
“hasto be carried on with a view to realis- 
sation. If it-is-carried on, as it sometimes 
is; at ‘a profit, the liability to payin- 
come tax iù the case of an English 
company which is domiciled here is neces- 
sarily incurred.” The main question which 
required to . be -decidéd in that case was 
the- priority in a voluntary Winding up 
yetween income tax. so owing ‘and the 
liquidator’s remuneration. The correctness 
of the assessment toincome tax was not 
questioned. It was held that income-tax 
to which a-company has. been assessed in 
respect: of protits earned after- the com- 
mencement of the winding up is not within 
the. fwords-... fees and actual expenses 
ificurred in-Tealising or getting in the assets 
+++ In T. 187, para..1 of the Companies 
(Winding-up) Rules, 1909,- but that that 
income-tax is part-of the- expenses of. the 


winding up. Further, when the assets of- 


a company in voluntary liquidation are 
insufficient to discharge its liabilities, the 
court‘has power under ss. 113 and 254 
of ‘the Companies Act, 1929, to make an 
ordér in-the exercise of 
to-the -payment thereout of the “costs 
charges and- expenses" (including the 
liquidator’s remuneration) in such order of 
priority asit thinks just. Prima facie all 
the- expenses ought tobe paid before the 
liquidator’s remuneration. Income tax is, 


of course, also payable where a liquidator- 


collects: trading profits which have accrued 
due before ithe commencement of the 
ee see pa NG Revenue Commis- 
stoners V. Oban Distillery C 5 
Taz ANE y Company [1935] 

‘But ‘to return to Wilson- Box (Foreign 
Rights), Limited (in liquidation) I Biiee, 


supra. The-Orown- was concernéd to argue 
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that therè was evidenéé to show that the 
£20,0C0 had been received by the liquidator 
in the course cf trade, and it appears 
from the judgment of Lawrence, J., that 
the argument was grouped round four 
main heads. In ihe first place there 
was the fact that the company had bonght 
the patent rights for £2,500 in order to 
sell them.for £50,000; secondly, there was 
the further fact that some of those rights, 
1. 6. the Belgian, French and Itelian, were 
actualiy sold for £20,000—the only trans- 
action of any kind into which the company 
was known to have entered; then came the 
point thatthe company’s objects included 
the acquisition of patent rights and the 
sale of the whole or a partof its assets; 
and, finally, ib. was pointed out that the 
sale of the Belgian, French and Italian rights 
had been decided on before the.ccmmence- 
ment of the winding up. On this last point 
the learned judge expressed the view that 
the mere. fact that before liquidation tke 
shareholders decide. that the assets shall 
“be liquidated ina particular way can have 
no effect in determining whether that particu- 
Jar method of liquidation will or will not at- 


tract tax. “The. question is: Hdw- 
were ithe assets liquidated. Did that 
form of liquidation involve the carry- 
ing ‘on ofa _ trade:by- the liquid- 


ator or by the company?” “In the present 
case the answer was against the Crown, 
as none ofthe evidence went to. show that 
the liquidator- was‘trading in ‘euch a way 
On the contrary hehad 
proceeded as expeditiously as. possible with 
the- realisation of the company’s assets in 
the normal course of liquidation. In the. ° 
view. of Slessér, L.J:, there wa “no reason 
.:. to suppose that there is any evidence 
Pointing .to the conclusion that the liquid-- 
atorin taking this £20,000...was doing: 
anything other than his mere duty as- 
liquidator of the ccmpany,” and Romer, 
L. J., puts -the same view more strongly 
in the following words: “It seems to me, 
with tke greatest respect to the argument 
that has been addressed to us to the: 
contrary, that it really is fantastic to: 
suggest that the liquidator in this case 
carried out this sale of part of the only 
remaining asset of ihe company with a 
view to carrying on a business which the 
company never carriedon for the more 
beneficial winding up of that business.” 
Greene, L. J., at p. 29, was equally of 
the opinion that there was not a particle 
of evidence to justify the findings of 
the- commissioners- and that the- directions- 
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given by theeshareholders to-the liquidator 
concerning tha method of liquidation to 
be. adopted could not turn waah would 


otherwise be an act of realisation into an 


act of trading. a 

One or two previous decisions were 
‘referred toon behalf of the Crown apart 
from those to which I have already re- 
ferred, but.as the companies in these 
cases were not in liquidation, they were 
not of assistance to the court and itis not 
-necessary to notice them in this context, 
There is only one other point which 
calls for comment. Lawrence, J., observ- 
ed that if the sale of the pateat rights 
had not taken placein a liquidation, in- 
come tax might have become payable be- 
cause ofthe clauses in. the - company's 
-memorandum of ‘association relating to 
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the purchase of patents-and.the, sale of tha, 
company’s assets. The question did not, 
of course, come for decision in this .case, 
-but it is worth noticing that in .the Cour 

of Appeal Romer, L. J., reverted to iban 

without expressing amy concluded opinion 
doubted the correctness of the view :ex- 
pressad in the court below. ~The mere 
fact that a company has power .to do-a 
‘certain thing does not necessarily make tha 
doing of that thing- part of the business-of 
the company. Moreover, the sale of. the 
company's foreign rights might, in the 
circumstances of the case, have provided. 
sufficient material for a petition to wind 
up the company onthe .ground that its 
substratum had.gone. But that raises. many 
questions which L cannot go" into ‘ hore'and 
-now.—The Solicitors’ Journal. 


PERSISTENT CRUELTY. 


It was long ago-held that the word 
“cruelty” means the same whether used in 
the Divorce Court or in matrimonial 
proceedings before justices, Lane v. Lane, 
[1896] P. 133; 60 J. P. 345. But it is 
very useful to have a reminder from the 
learned President that this is so, -see The 
Times of the 14th January1937. 

There is no exhaustive definition of matri- 
monial cruelty. A wide one was given in 
Russell v. Russell [1895] P. 315; [1897] A. C. 


~395; 61 J. P.756. “There must be danger - 


to life, limb or health, bodily or mental, 
or a reasonable apprehension of it, to cone 
-stitute legal cruelty." 
emphatically restated in Statham v. Statham, 
[1929] P. 134,45 T.L. R. 427: and now 
again by Sir Boyd Merriman in his obser- 
vations for the guidance of justices. 
‘Within the limits of this definition there 
. are innumerable forms of cruelty, Each 
-case has.to be judged on its particular 
„facis. In Beauclerk v. Beauclzrk, 1891 P. 
189; 7 T. L. R. 203, the court refused ‘to 
‚lay: down a general rule. In Hudson v. 
- Hudson (1863), 3 Sw. & Tr 314; 164 E.R. 
1296, there occurs the excellent warning, 
“Exact definition is to be distrusted where 
all lies in degree and circumstance.” 
Mere unhappiness from an ill-assorled 


marriage is not enough. Cumulative ill-- 


conduct, made up of acts of personal viol- 
ence and degrading behaviour certainly is, 
Power v. Power (1865), 4 Sw. & Tr. +173; 
-64_ E.R. 1483; Swatman v. Swaiman (1865), 
4 Sw, & Tr. 135; 164 E. R. 1467..S80 is 


. conduct intended to-subdue a wife -to her. 


This definition was . 


husband's’ will, of:such `a .degree vand«so 


* continued as. to ‘break down-her health 


and render serious malady imminent, Kelly 
v. Kelly (1870), L. R.2 P. & D. 59. Habit- 
ual insult and a studied course of neglect 
and unkindness, with the wife's health 
adversely affected, Bethune v.' Bethune, [1890] 
P. 205, is another: description of the same 
kind of behaviour. . Note that-in all - these 
-cases the effect of the - conduct is .at least, 
in part, atest. If the wife were so abnorm- 
ally constituted as to be indifferent.to 
‘insult and unkindness, the :position would 
not be thesame. AS 
False accusations of immorality; seriously 
affecting the wife’s health, Jeapes v. Jeapes 
(1903),19 T. L. R. 451; -sexual miscon- 
duct against young girls, the shock “and 
disgrace of the husband's conviction, witha 
consequent breakdown in the wife's health 
Thompson v. Thompson (1901), 85 .L. T. .172; 
see also Bosworthick v. Bosworthick - (1901), 
86 L. T.121; acts of cruelty toethe children 
in the wifes presence, intended to cause 
her pain, Birch v. Birch (1873), 28 L..T:40; 
all are illustrations of the -general -rule, 
‘There are numerous other “similar. cases, 


-see Litton v. Litton (1924),40 T. L.-It..272; 
- Knightv. Knight (1865), 4-Sw. & Tr 103 :164 


E.-R.1455; Fenwick v. Fenwick (1922), <38 
T. L. R. 603. | 

We repeat the warning - again :thatbhe 
effect upon the wifeis the’ crucial.efement. 
“A natural test of ‘injuries: of this kind 
is ‘the sense in:which they. are:received;:if 
they are not resented as injuries at:the 
iiime, a.-state of..things -intervenes .which 


oe 


-must -be “persistént.” 
‘dent, in his allocution, 
‘Denkin, [1932] P.17; 96 J. P. 472. There 
-must þe a ‘course of 
‘of cruelty.” 
-importance oa ihe limit of time, 


{2 


tither detracts from the weight, of particu- 
Jar evidence when brought forward at a 
subsequent period, or may introduce quite 
another: view of tha relative situation of the 
paities, Westmeath v. Westmeath (1827), 2 


-Hagg. Ecc. 1 Supp. (at page 52); 162 E. R. 
992. 7 


To justify a finding by justices the cruelty 
The learned Presi- 
cited Denkin v. 


conduct,” ‘a course 
That particular case is of 
If there 


-is an aet ofcruelly within the six months, 


all the antecedent conduct can be given in 
evidence and be the ground of the finding 


-of “persistent” cruelty. This fcllows from 


the doctrine of the revival of earlier matri- 
monial offences by later ones. 

There are other cases on persistence. 
“Persistent cruelty means cruelty over.a 
period of time, not a sudden act of violence 


~on a sudden quarrel,” Goodman v. .Gocdman 


(1931); 95 J. P. 95; see also Cornall v. Cornalb 
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. (1910),74 J. P. 379. The obiter dictum in 


Broad v. Broad (1898), 73 L. T. 687, so often 
ciled as authority for the proposition 
that. two acts of cruelty on one day amount 
to persistent cruelty, must be taken as 
demolished. It would appear, from Sir 
Boyd Merriman’s observations in remitting 
the case tothe justices on the 13th January 
this year, that two “isolated” acts of 
cruclty at different times are not enough 
to found a charge of “persistent” cruelty, 
but hecarefally left for the justices the 
examination of the question whether ` these 
‘Wete isolated acts. ' 

Weken the whole matter is examined it is 


- seen to be one for the exercise of common 


sense and a reasonable construction of 
plain. language. So often courts are’ con- 
cetned to find a way round. clear 
enactments because they want to assume 
jurisdiction or are deflec:ed by misguided 
sympathy. The whole business of courts of 
jnstices is to do justice—according to law.— 
Justice of the Peace. 


Extracts from Contemporaries. ; 


Road Safety: Causes of Accidents. 


. © A letter of unusual interest recently ap- 


: pearedin The Times on the subject of road - 
. safety. 
` under the pseudonym “Solicitor,” speaks 
' a8 & motorist of thirty years’ standing and 


The correspondent, who wrote 


as one constantly dealing, bothas a pro- 
secutor and defender of motorists, with cases 
relating to charges of dangerous of careless 


i driving. He regards the proposition that 
-the main cause of 


us road accidents is 
dangerous driving on the part of motorists 


- as a fallacy, and urges that most accidents 


- —not caused by pedestrians and cyclists, 


. which he:thinks are the mest numerous 


. elass~—-are due, not to recklessress on the - 


part of drivers, but to lack.of road sense 
and skill. . “Every good driver,” he writes 


‘ . in the letter referred to, “knows that he 


. has avoided many accidents by his own 
i foresight and presence of mind, and ke 
. can well Imagine how accidents occur when 


cars—often in bad mechanical condition— 
are driven by the week-end driver, who 
never really becomes in tune .with his 


f machine.” : This, he says, is the real prob- 
. lem, andif we are still to leave pedestrians 
. and cyclists without any fear of the police- 


man, it has the added difficulty that we 


: have -to train’ the motorist not only to 


. -observe the necessary traffic rules but to 


- made, 


‘be prepared to save other road users from 


their own carelessness. The accuracy of 
many of this writer's remarks will be readi- 
ly admitted. Indeed, the road secident 


. statistics go far to disprove the common 


fallacy that the vast majority of road ac-. 


. cidents are to be attributed solely to care- 
-lessness or recklessness on the part of 


drivers. But it may, perhaps, be doubted 


. how far the foregoing statements go to 


absolve the*motorist, from blame. As the 
Highway Code says, ‘accidents are bound 
to happen unless due allowance is made 
for possible erre:s on the part of others,” 
and one who, from lack of skill, or from a 
too optimistic regard of his own ability to 
extricate ‘himself from a difficult situation, 
drives at such speed as to be unable to 
save other road users from at least a certain 
degree of their own carelessness can hardly 
be regarded as free frem blame. The 
same writer regards the recent proposal that 
expert police patrols should be sent out to 
report cases of bad driving as the best yet 
ond «adds an interesting proposal 
of his own-—namely, that these cars should 
be equipped with a cine camera by which 
police patrols cculd plotegraph such de- 
linquencies es cars cutting in or overtaking 
on bends and thus obtain evidence. It is 
urged, moreover, that if, instead of ruthless 
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prosecution for a fifst offence, a warning 
could be given, or still better, if inexpert 
‘drivers could be reported for further “L” 
driving and test, ihe stable door might 
be locked against some of those catastrophes 
which will inevitably result in future pro- 
secultions—an admirable example, we may 
suggest (if the metaphor may be changed). 
of putting the horse before the cart.—The 
Solicitors’ Journal. 


Insurance. 

Incontsstasiuity Onause—In 1930 the 
defendant issued a life insurance policy 
which was to be “incontestable after two 
‘yeara from its date of issue except for 
‘non-payment of premium”. Three months 
later the insured went to Greece, where 
he stayed wuatil his death. When proofs 
of death were presented shortly thereafter, 
the defendant attempted to cancel the 
‘policy for fraud by offering to return the 
premiums paid, but took no other action 
during the two-year period. The beneficiary, 
‘who ‘had at alltimes lived in Greece 
brought this action onthe policy in 1934, 
In its answer the defendant alleged fraud 
on the part of the insured and inability on 
‘its partto-contest the policy during the 
two-year period because “ke courts of 
‘Greace had and have no equity jurisdiction 
‘to decree cancellation of a life insurance 
policy...on the ground of fraud or mis- 
‘representation...” The plaintiff demurred. 
‘From an order sustaining the demurrer and 
‘entering judgment for the plaintiff, the de- 
fendant appealed. Held, that the answer 
did not state a sufficient defence, because 
the impossibility of contesting the policy 
“could have been avoided by a provision for 
-service on a resident agent, and because 
there was no allegation that the defendant 
‘could not have instituted some contest in 
the courts of Greece, even if not in equity. 
‘Judgment affirmed. New York Life Ins. Co. 
v. -Panagiotopoulos, 83 F. (2d) 957 (C. C. 
A. Jst, 1936). ‘ 

This decision seems unduly -to put upon 
the insurer the risk of not being able to 
obtain jurisdiction to contest a policy, 
since under it the insured. could at once 
avoid the consequences of his fraud by 
‘purposely leaving for regions where he 
eould not be served with process. The 
-insured could thusmake the policy incon- 
testable from its date ofissue, depriving 
-the insurer of a reasonable time to dis- 
cover the fraud and rescind the contract, 
even though such a provision in the 
- policy itself would be 


void. Reagan v. 
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Union Mut. Life Ins. Co, 189 Mass. 555, 
76 N. E. 217 (1905); see RESTATEMENT, 
Contaacts (1932) § 573. Tt is true that 
courts generally enforce the incontestabi- 
lity clause strictly in accordance with its 
terms, and require “. thaf to toll it 
there be actual litigation within the allotted 
time. Mutual Life Ins. Co. v. Hurni Pack- 
ing Co. 263 U. S. 167 (1923), 31 A. L. R. 
108 (1924); Dansby v. Acacia Mut. Life 
Assn; 78 E. (2d) 203 (App. D. ©. 1935), 
101 A. L. R. 868 (1936; Killian v. Metro- 
politan Life Ins.Co, 251 N. Y. 44, 166 
N. E. 798 (1929). Nevertheless, this rule 
is relaxed when the policy is payable to 
the insured’s estate and at his death there 
is delay in appointing an administrator; 
the running of the periodof contestabi- 
lity is suspended during the interval when 
there isno one on whom process may be 
served. Ramsey v. Old Colony Life Ins. 
Co. 297 Il. 592, 131 N.E. 108 (1991); 
Jensen v. Metropolitan Life Ins. Co., 251 N. 
Y. 336, 167 N. E. 462 (1928). The situation 
*in the principal case seems analogous, 
since here also there was noone amenable 
to the service of process. Moreover, bring- 
ing suit within two years would . seem 
to be a condition of the insurer's right 
to contest, non-compliance with which 
should be excused by impossibility. 
Cf. Semmes v. Hartford Ins. Co., 13 Wall. 
158 (U 8. 1871); 3 WILLISTON Coxtraots 
(rev. 1936) §808—09. Although the insurer 
here could have provided -against the 
impossibility of a contest by requiring 
appointment of -an agent for service, this 
same objection could be made in most 
cases of impossibility. See 3 WILLISTON 
Coyraacts (1920) § 1953. The result of this 
case can be supported on the alternative 
ground that. there was no allegation that 
‘the Greek courts completely lacked juris- 
diction to annul the policy; perhaps in the 
future that will suffice to distinguish jt,— 
Harvard Law Review. 9 . 


Police Appeals In Motoring Cases. 
Attention may be drawn to certain 
observations recently made by members 
of a Divisional Court which discharged a 
rule nisi obtained by the Chief Constable 
of Boston, calling on quarter sessions for 


-the Parts of Holland of Lincolnshire, to 


show cause why they should not state a 
ease so that a decision at which they had 
arrived could be challenged in the High 
Court. The magistrates of quarter sessions 
had allowed an appeal against a convic- 


‘tion by the Boston magistrates on a motor- 


pany gave the plaintiffs an 
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ing charge and, having heard the evidence 
on both sides, they considered that an ap-. 
plication by the chief constable that they 
should state a case for the opinion of the 
High Court was not justified, and they 
refused it. Whereupon the rule above- 
mentioned was obtained. Lord Hewart, 
C. J., referred to the conflict of evidence at 
quarter sessions and stated that it was 
past his understanding to perceive how, in 
the circumstances, it could reasonably be 
«said that they weie bound to uphold the 
.conviction. Quarter sessions, the learned 
-Lord Chief Justice went on, were perfectly 
‚justified, in coming to the decision they did. 
The rule should never have been asked 
for. Swift, Ja who also intimated that the 
-rule should never have been asked for, 
-said that there was a marked tendency 
on the part of the -police who brought 
.charges and came into conflict with the 
magistrates (when they decided against 
them) to bring them to the High Court 
on some pretended point of law in the 
-endeavour to get their views upset. Publice 
money, the learned judge continued, ought 


-not to be spent by police or other authorities 


in the endeavour to put magistrates in 
their places. If magistrates went wrong, 
the -High Couri would soon put them right 
but an application such as that before the 
court was bringing the whole thing into 
disrepute. “This,” Goddard, J., said, “looks 
to me—if I may use the expression—like 
an impudent attempt to come here to try 
-to get the quarter sessions appeal com- 
mittee scolded or put right simply because 
they hadthe temerity not to accept the 
-evidence put forward by the dissatisfied 
-police.” Counsel for the chief constable 


-said that the latter felt itto be his duty 


to briag the case tothe High Court, con- 
sidering that there was a prevailing outery 
about motoring crises. Particularly, the 


. chief constable was of opinion that the mat- 


ter required investigation because quarter 
cessions did not suggest that the police 
evidence should not be believed, or com- 
mnt on the lack of corroborative evidence. 
The matter was reported in The Times of 
16th January.—The Soliciters’ Journal. 


Specific Performance. 


NATURE AND Score. The defendant com- 
option to 
“buy the controlling stock in a bank for 
$ 117,042,60. It was provided that the 


-plaintiffs should examine the bank's assets 


and liabilities, and that if the value of 


-the net assets was not equal to tha tenta- 


Gali the. 
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tive price, the price should be reduced to 
the true value as agreed on byone of 
the plaintiffs and the manager of the 
defendant company. In case of disagree- 
ment, they were to select a third party ‘to 
ascertain that value. The defendant refused 
to comply with the option. The plaintiff 
sued for speciffe performance at the option 
price, less any deductions which might be 
made in accordance with the provisions of 
the contract. An interlocutory injunction 
was granted restraining the defendant 
from transferring the-stock. The defendant 
appealed. Held that the contract will not 
be specifically enforced, since the price 
was to be fixed by arbitration. Decree 
reversed. One judge dissented. Simmons 
Co. v. Crew, 84 F. (2d) 82 (C.C. A. 4th, 1936), 
cert denied, 57 Sup. Ot. 32 (1936). r 
It is the traditional rule that the courts 
will not grant-specific performance ofcon- 
tracts in which the price is to be deter- 
mined by arbitration. Milnes v. Gery, 14 Ves. 
4 0 (Ch. 1807); Goerke Kirch Co. v. Goerke 
Kirch Holding Ca., 118 N. J. Eq. 1, 176 
Atl. 902 (1935). But cf. Matter of Fletcher, 
237 N. Y. 410 448, 143 N. E. 248, 251 (1924) 
(noting inapplicability of arbitration statutes 
to appraisal agreements.) The alleged basis 
of the rule is an unwillingness to sub- 
stitute a new contract for that of the 
parties. St. Louis v. St. Louis Gaslight Co., 
-70 Mo. 69 (1879). Many. exceptions have, 
however, been recognized. See Hayes, 
Specific Performances of Contracts for Ar- 
bitration or Valuation (1916) 1 .Corn. La 
-Q. 225. Where the specification of such 
method of fixing the price can be consi- 
dered an inessential element of the agree- 
ment, .the court will determine the fair 
price and enforce the contract. Such 
inessentiality is always recognized where 
the act of the appraisers is purely mechani- 
cal or where only an insignificant part of 
the price is left unsettled. Omaha Lumber 
Co, v, Co-operative Inv. Co, 55 Colo. 271, 
133 Pac. 1112 (1913) (measurement of 
quantity); Penn v. Lord Baltimore, 1 Ves. 
Sr. 444 (Ch. 1750); see-Note (1923) 36 
Harv. L Rev. 726. And where the failure of 
arbitration comes after partial performance 
or under -such circumstances that the 
party seeking relief canot be putin status 
quo, the arbitration provision is likewise 
considered merely incidental: Dooley v. 
Resnik, 256 Mass. 205, 152 N. E. 231 (1926); 
Lehigh Valley R. R. v. Andrus, 91 N. J. 
Eq. 225, 109 Atl. 746 (Ch. 1920). In an 
increasing variety of situations the courts 
arbitration agreements “mere 
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matters of form #athe? than substance”. 
Colzs v. Peck, 96Ind. 333 (1881); Grosvenor 
vi Flint, 20 R. I. 21,37 Atl. 30: (1897); see 
Pommroy, GEEGIFIO PERFORMANGB or Cox- 
TRaots (3d-ed. 1926) § 151. Apparently, in- 
essentiality is not so. much a criterion as 
itis a conclusion. Furthermore, it is fair 
to suppose that the provision for arbitration 
of the price is ordinarily intended simply 
asa suggestion of a method of determining 
fair value, and, being therefore incidental 
to the main purpose of the contract is 
“inessential”. In accepting uncrilically the 


doctrine of Milnes v. Gery, supra, the court” 


in the principal case disregards the signi- 
ficance of the established exceptions to that 
rule, as. well as the increasing willing- 
ness of courts of equity to grant specific 
performance of contracts in which .some 
preliminary modification is necessary. Cf. 
Keepers v. Yocum, 84 Kan. 554, 114-Pac. 
1063 (1911) —Harvard Law Review. 


Refusing Judgeships. 

To the desultory reader there come, 
every now and again, pleasant surprises 
when in looking for some particular thing 
he is rewarded by discovering something 
else which has al] the qualities of-treasure 
trove. Certainly the present writer occa- 
sionally experiences this pleasure, for, the 
other day, when searching for some. 
details regarding Daniel Webster, the 
great American advocate and statesman 
(of whom, by the way, an admirable 
account is given in one of the latest 
volumes of the American Dictionary of Biog- 
raphy), he found mention of a litigation’ 
in which Websler was engaged before the: 
United States Supreme Court, ‘having “with 
him” Walter Jones, and, as his- opponents, 
Horace Binney and John Sargent, all at 
the time veterans-in the law. It was the 
Girard Will case, which appears to have 
excited great public as well as legal interest 
at the time. A vacancy occurred just 
then inthe ranks of the Supreme Court- 
Judiciary, and President Tyler offered the: 
post to Sargent, who, however, declined 
the honour, but, believing ihat it would 
then he offered to his friend Binney, 
particularly requested that the fact of the 
offer having been -made to him should be 
kept secret during his life and never 
disclosed to Binney. The post was then 
offered io Binney. He also declined, and 
also made the same request that the fact: 
of the offer and declinature should not be 
disclosed to Sargent. As he who records 
the fact truly says, “Was not this the 


— 


JOURNAL 15 


very flowetof old-timé couriesy"? a query 
which assuredly must be answered in the 
affirmative. Refusal of judgeships is cer- 
tainly not common, but there have been 
instances of this in our own legal history. 
Sir Edward Clarke istinderstood to have 
declined the offer of the post of Master of 
the Rolls, and Sir Henry James, afterwards 
Lord James of Hereford, would almost 
seem to have spent nosmall part of his 
time in declining this and that judicial, 
and other, offices. Thus, he was offered 
the post rendered vacant by the death of 
Lord Justice Thesiger; he was offered the 
Mastership of the Rolls on tke death of 
Sir George Jessel; on the retirement of Sir 
Montagu Smith he was offered a life 
peerage so as to become aLord of Appeal; 
and, findlly; the Chancellorship was placed 
at his disposal;. hut to each of these 
offers he made the same answer, that he 


‘preferred a political to a judicial life. 


Certainly he established 
matter:—The Law Times. 


record in this 


Money Payments. 
- “Tornado” Smith, whose name is rather 
an anti-climax, knows that it pays'to ad- 
vertise, and ke has continued to achieve 
publicity om the air and in the press, 
Having been fined £5 for exceeding the 
speed limit, he was summoned under the 
Money Payments (Justices Procedure) Act 
in respect of non-payment. He arrived at 


the court with a bag said to contain 2,400° 


farthings and 600 pennies. The court 
decided on a week’s adjournment so that the 
money may be counted. 

As brenze coins are not réally legal tender. 
for more than oneshiling, the court might 
have left the defendant to change his coppers. 
into notés and silver. Probably they took the 


wiser course, as is often the case in not: 


standing upon their rights.—Justice of the 
Peace. . : : 

¥ e 
The New Soviet Constitution. 

An able paper, and one based on real 
knowledge, was read recenily by Mr. Dobrin 
at the Grotius Society. M. Dobrin isa Rusa 
sian lawyer practisingin this country, who. 
has made several contributions to our pages, 
end wehopeto publish the substance of 
the paper in question later on. Meanwhile 
it is- interesting to note one or two matters 
to which the. author gives prominence in 
the early part of his paper which, as he 
says. make tke structure “seem more 
familiar to a European democratic eye.” In 
the first place he notes that the word 


16 JOURNAL 


“revolutionary” is altcgether absent from 
the’ new Constitution. Volumes had been 
filled with arguments to show that there 
could not and never would be anything but 
“revolutionary” law in Russia, but the 
revolutionary rule of Jaw has, it seems, been 
given the go-by, and the administration of 
justice — not of revolutionary justice, but of 
justice “substantially as mankind knew it 
from the days of the Bible, Homer and the 
Roman Republic’—will be administered by 
the Union Supreme Court and the Supreme 
Courts of the constituent Republics. If, as 
the author puts it, there are no lapses, 
it will mo longer be possible “to pass 
ordinary lawlessness under the guise of 
the revolutionary rule of law.” One other 
salient factis that there is only onere- 
ference in the document to the dictator- 
ship ofthe proletariat, and that in avery 
ambiguous setting, and the author suggests 
that the phrase and most of what it stood 
for has been relegated, with honours, to 
the museum of history. Among other mattera 
noted are the absence of any reference to" 
the Soviet Union being a transition state, 
and the fact that the separation of legislative 
and executive powers finds no place in 
the new structure. Undoubtedly, the 
“country of the Soviets,” immense, unor- 
ganised, and backward as it was, had vast 
problems to deal with—vaster far than any 
that France or other liberal countrics have 
ever faced—and so long as its rulers refrain 


from interference with more liberal and. 


happier lands, all will be interested in its 
progress and will be glad of authentic 
information such as M. Dobrin can supply.— 
The Law Times 


Leave to Defend. 

The Court of Appeal is always chary of 
shutting outa defendant from leave to 
defend where there is an arguable case. 
In Knapp Fisher v. Crisp (1936, 3 All. 
E. R. 560), “a legal mortgagee sued, by 
specially endorsed writ, to recover posses» 
sion, or alternatively, for the appointment 
ofa Receiver. The defendant alleged that 
the mortgage deed had been varied by a 
parol agreement that the mortgagee should 
not re-enter untilthe end of 1936. The 
plaintiff asked for leave to sign final 
judgment, but Master Mosely gave un- 
conditional leave to defend. His order 
was reversed by Greaves-Lord,J.,and the 
pleintiff appealed. It was submitted that 
O. XIV applied only where there was 
obviously no defence; here, it was arguable 
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whether the deed could, in “law, be varied 
by parol. Onthe other side, it was said 
that a contract required by law to be in 
writing could be rescinded, but not varied, 
by parol; this was settled law: Vezey v. 
Rashleigh (1904, 1 Ch. D. 634). The Court- 
of Appeal gave leave to defend, and 
ordered that the action should be trans- 
ferred to the Chancery Division, and that 
the plaintiff should deliver a fresh state- 
ment of claim. “We are not satisfied 
that there is no case to ba argued”, said 
Greer, L. J. The agreement set up may 
well be argued to be, not a mere variation, 
but a rescission of the contract: This 
was a question of law, and, therefore, a 
matter for atgament. Further, there was. 
a question of fact: was such ‘an agreement. 
made?—The Law Journal. 


Publishers and the Libraries. : 

A novel short point, not without interest, 
Perhaps, to legal publishers, was raised in 
a letter to The Times, recently namely,. 
whetherthe copy of published works which 
under section 15, sub-section (2), of the 
Copyright Act, 1911, must, on pain ofa 
fine of £5, plus the value of the book, 
be furnished to the Bodleian and other. 
libraries, should they make written demand 
must be so furnished at the expense of the. 
publishers. The optimistic contention of 
the writers of the letter that this is not 
so, and that the libraries must bear the 
cost of such copies as they choose to call 
for, is grounded on the omission from 
sub-section (2) of the words “at his own 
expense” which appearin the earlier sub- 
section relating to the British Museum., 
Apart from the disproportionate cost of so 
doing, we are inclined.to doubt, having 
regard tothe tenor of the section as a 
whole, whether any publisher would be 
wise, et this date, to test the interpreta- 
tion of the statutory provision. Despite the 
trustees’ power to except certain classes of 
ephemeral and non-exhilarating publications 
such as railway time-tables and registers 
of voters, such must be the embarras de 
richesse of the British Museum that it 
would not be surprising to find, sooner 
or leter, that it was anxious further ‘to . 
curtail the privilege given it by sub-section 
(1); but till that day comes, if ever, it is 
likely that, sofar as the succeeding much 
less onerous sub-section is concerned, 
sleeping dogs will be allowed to lie uadis-., 


‘turbed.—The Law Times. 
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CHILDREN IN THE COURTS. - 
A REPLY To Mr. OLAUD MULLINS | 


In his article (published .in the Law 


JOuraal, dated January £3, ante, p. 55*); 


Mr, Claud Mullins expresses the view. that 
a child under 14 years. of age .who has 
to give evidence in Court relating to con- 
duct contrary to decency or morality suffers 
serious psychological harm; that offenders 
against children are all too frequently 
acquitted; and that trial by jury in these 
cases should be abolished, and accused 
persons tried at Quarter Sessions before 
the Recorder or Chairman and two Magis- 
trates, and at Assizes by three Judges or 
(for lesser offences) a Judge and two Magis- 
trates. : 

“Ib is possible that a child suffers some 
harm by giving evidence in court—or 
natrating unsavoury events in any cir- 


cumstances, for that. malter—and if this - 
is sọ it would suffer somé.harm no matter ` 


how the tribunal: were constituted. But 
is there- any more .evidence: as to this 


alleged harm than there would be fora 


contrary statement ‘to the. effect ‘that an 
acquaintance with the machinery of justice 
Promotes a ‘healthy respect for law and 
order? Is there any evidence as to ‘the 
gravity of the alleged harm? Has Mr. 
Mullins any evidence for his statement that 
“the psychological injury...... caused -by 
having to give evidence in a court-room.;. 
before bewigged judges and a jury, and 
“by -being asked questions by bewigged 
counsel, may ‘possibly have effects as bad 
as the original injury...” 
indulging in speculation ? 

Mr. Mullins is very dogmatic: “The for- 
mality of the Court, the robes and wigs, 
the very presence of the jury, the ‘kind 
of advocacy which trial by jury evokes, 
must inevitably do serious psychological 
harm to a child witness. These very 
factors prevent the truth from emerging, 
and every one of them. is inessential to 
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- harm is caused; 


“deserts. 


or is‘he merely” 


a 


justice.” Underlying these ea cathedra 


statements are two ‘assumptions: (1) that 
; and (2).that the truth 
does not emerge. Is there any more evj- 


“dence for the latter, assumption than for 


the former? , 

‘Mr. Mullins tells’ us that “in this class 
of case our present, methods of trial by 
jury have only too often the result of ac- 
quitting those who should be found guilty.” 
it is true that. a number of prisoners are 
acquitted; -but this is the restlt of tke 
rule which makes corroboration nécessary. 

If statistics were available,we have 
no doubt that they would show that in the 
case of. offences against girls under 13 (if 
acquittals by- direction of the Judge were 
discounted) the proportion of acquittals was 
smaller than in the case of many other 
offences. In the case of girls aged 13-to 
16 the proportion ‘would be higher owing 
to the defence open to men of 23 or under 
ihat they had reasonable cause to believe ~ 
that the girl was over 16; and also owing 
to the fact that the evidence of such girls 
is often rightly disbelieved.. Because - a 


-prisoner is acquitted. it scarcely follows- 


that an -offender has escaped his just. 


In the case of girls aged 13 to .16, it 


- would be found, we are confident, that 


there was a: ‘much larger ~preportion of 


-acquittals in cases where the girl involved 


was 15 than: 14, and larger.in the case 
of girls: of 14 than 138; so that in the 
case of the younger girls there -is less 
likelihood of ‘their giving evidence to ‘no 
purpose’ (which Mr. Mullins laments) than 
would ‘appear from statistics dealing with’ 
girls aged: 13 ‘to 16 as a class. The dif- 


ference is partly due to the -fact that the 


older girls are more likely to make it 
possible for a man -of 23 or under to put 
up the defence of reasonable cause; and 
partly -because they are -often-so amazingly 


gina, es sanga 
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- made, 


18 k; 
mature that their ae6usations against men 
would have to be regarded with the greatest 
care and suspicion by any tribunal. In 
the case of the younger girls acquittals 
are by no means common save for want 
of corroboration. : 

Mr. Mullins objects to juries for three 


reasons: (1) that they acquit -too many ~ 


prisoners; (2) that their “very presence in 
Court...must inevitably do serious psycholo- 

ical harm to.a child witness”; and (3) that 
they “prevent the truth from emerging.” 
In fact, they do not prevent the truth 
from emerging: the child has presumably 
made a statement to its mother, then'to the 
police, then to a magistrate, and neither 
the presence of the jury, nor anything 
else in practice, prevents the child from 
giving her.evidence in Court. If she gives 
different evidence (as grown-ups ‘sometimes 
do) from what she gave in the lower Court, 


it does not by any means necessarily follow - 


that it is*because of the- presence of.a 
robed ‘judge and robed counsel, or because 
of the presence of the jury; it is usually 
the lapse of time between the taking of 


(her deposition and the trial which has 
“made her doubtful as to what. actually 


occurred, or what she previously said had 
occurred.” ‘ 
Jarors form a good ‘tribunal for this 
class of case. They come from the locality, 
and include fathers and mothers. They 
have to try an issue of fact, and if after 
hearing the evidence they remain unconvinc- 
ed of the accused's guilt, according to 
public opinion (and the law) in this country 
the accused should be acquitted. But be- 


- fore deliberating they have the advantage 


of hearing counsel say all that can be 


_ Said on each side, and also the judge's 


sumMming-up. If the defence calls witnesses, 
counsel for the ‘prosecution has the last 
word, so that if false points have been 
or counsel for the defence has 
made a speech likely to result in the 


. acquittal of a guilty man, he can be 
: answered; andin any event the summing- 
. up of the judge comes between the speech 
. ,of counsel for the defence and the retire- 

- ment of the jury. 


It is by no means so 
easy for counsel to get a guilty man off 
as Mr. Mullins (who tells us that he worked 


but little ai the criminal Bar) seems to 
' imagine. 


i The fathers and mothers on the 
jury are certainly not prejudiced in favour 


of the prisoner. 


Mr. Mullins believes that “the kind of 


` advocacy „which trial by jury evokes” does 
- „psychological harm and prevents the truth 
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from emerging, and states that our present 
methods “give the ‘accused in cases con, 
cerning children an unfair advantage.’ 
Now in practice, if advocacy differs in 
these cases from other cases, it is because 
it is so sympathetic. What happens? The 
child is only in Court while actually giving 
evidence, and on coming into Court both 
judge and counsel try to make her feel 
at home. Sometimes tke judge will have 
the child beside him on the Bench, some- 
times he asks her mother to come and stand 
behind her in the witness box, sometimes he 
moves along the Bench to be near her so 


‘that it is not necessary for her to speak 


loudly (though many children are very self- 
confident in Court), but whether he does 


any of these things or not, the child is 


always examined as kindly and as shortly 
as possible. Indeed, unless counsel for the 
defence is kind and considerate, he will. 
alienate everyone in Oourt. The judge 
and counsel for the prosecution are on the 
alert to protect the child, and counsel for 
the defence has to ke very careful how 
he cross-examines or he will dchis case 
more harm than good. 

Mr. Mullins says that he has “never 
seen a child. giving evidence before a 
jury without a feeling of horror.” But 
horror is tco mild a word to describe what 
we should feel if we, ever saw a man 
accused of a serious crime being tried by 
a tribunal such as Mr. Mullins désires. 
He asks us to “shed our prejudices,” but 
it is much more than mere prejudice which 
leads to the retention of the jury system, 
and we should view its disappearance with 
the gravest misgiving. 

It is not only important (as we have so 
often heard), that justice should be done, 
but also that it should seem to be done. 
Under the present system if a man is 
convicted the man in the street can rest 
reasonably -assured that the conviction was 
right: it may well be doubted whether he 
would be equally confident if the jury 
system were to be abolished. What the 
judges would say if they were asked to 
determine whether a man is guilty or not 
guilty, in addition to their other respon- 
sibilities, we do now know; suffice it to 
say that in summing up they frequently 
assert that they are glad that that is a 
matter for the jury and not for them. 

Juries are rightly regarded as one of the 


- great safeguards of the liberty of the sub- 


ject; and in times like the present, especially, 
it is of the utmost importance that they 
be retained.—The Law Journal. 
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Recent activity on the Stock Exchange ` 
and inthe commodity markets has given 
speculators many opportunities of profit- 
taking. But occasional relapses of the 
markets caused by such events as the al- 
leged landing of Germans in Spain and the 
.abdication -of Edward VIII, have found ` 
.80me speculators faced with ruinous losses. 
It is to be hoped that such persons will 
.not be tempted to plead the Gaming: Act, 
for although the case of Grizewood v. Blane 
(1851, 11 0. B. 538) may afford expectation 
-of success, the more recent case of Wood- 
ward and another v. Wolf (182 L. T. Jour. 
' p. 391) stands asa warning to the unwary. 

In Grizewood v. Blane (sup.) the plaintiff 


was a stockbroker with whom the defen- ` 


-dant had had many speculative dealings. 
„In the course of these dealings no shares 
. had been transferred, but there had been 
periodic settlements of differences according 
to the usual practice of speculators on the 
Stock Exchange. At the trial the Lord 
Chief Justice directed the jury that if they 
thought that the parties did not intend 
to purchase and sell shares, the agreements 
between them were void under the Gaming 
Act, 1845. On this direction the jury found 
.for the defendant. Thereupon the plaintiff 
moved for anew trial, ‘but it was pointed 
out by the court on the hearing of the 
motion, that the direction was right, for a 
colourable contract for sale and purchase, 
neither party intending to deliver and 
accept shares but merely intending to pay 
differences, is withinthe Gaming Act. 

In the years immediately following this 
‘decision numerous speculators sought the 
protection of the Gaming Act, but not always 
with the success of Mr. Blane. Where the 
transaction really amounted to a request 
by the defendant to the plaintiff to pay 
money on his behalf, it was held in two 
cases (Jessup V. Lutwyche, 1854, 10 Ex. 614; 
Knight v. Fitch, 1855, 15 O. B. 566) that the 
plea of gaming would not avail the de- 
fendant. In 1859 Chief Baron Pollock, in 
Ashton v. Dakin (7 W.R.), which was a dis- ` 
pute between a stockbroker and his client 
with regard to the payment ofthe balance 
of an account, discouraged speculators even 
more. “I am, however, of the opinion,” 
he said, “that the transactions (iù. e., for 
the purchase and sale of shares) were not 
in the nature of gaming. Ifno actual pur- 
chase had been made but the object” was" 
merely to speculate without ‘buying, or 
selling upon the price at a future day, that 
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‘Therefore the whole 
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would be gaming .and wagering. But I 
see no objection toa man, confiding in his 
own judgment, saying to a broker ‘Will’ 
you buy corn (or some ,other commodity) 
for me, and let the bargain be so as to 
the day of payment’ that you may have 
an opportunity of reselling it for me by 
such aday, whenI expect the market will 


- have risen and then you will pay the 


seller with the money you receive from 
the purchase, and I shall receive the gain 
from you or pay you the loss.’ That is nos 
gaming.” 

Thacker v. Hardy (1878, 39 L, F. Rep. 
595; 4 Q. B. Div. 685) taught the speculator 
not to deal with stockbrokers wno insisted 
on being paid. their full commission, no 
matter what might be the state of their 
client’s accounts. It appeared that the 
plaintiff, a stockbroker, was employed by 
the defendant-to speculate ‘for him on the 
Stock Exchange. Tothe knowledge of the 
plaintiff, the defendant did not intend to 
accept the stock bought for him but expect- 
ed that the plaintiff would so. arrange 
matters that nothing but differences’ should 
be payable. Further, the plaintiff: knew 
that unless the transactions were {so 
arranged the defendant would 
to meet the engagements which the plaintiff 
might enter into for him. The plaintiff, 
pursuant to this understanding, entered into 
contracts on behalf of the defendant upon 
which the plaintiff, by reason of the rules 
of the Stock Exchange, became personally 
liable-to the jobber. Later he sued the 
defendant for an indemnity against the 
liability incurred by him and also for his 
commission as broker. Judgment was given 


for the plaintiff. “The essence of gaming and 


wagering,” said Lord Justice Cotton, ‘‘is 
that one party is to win and the other to 
lose upon a future event, which, at the 
time ofthe contract, is of an uncertain 
nature—that is to say, if the eVent turns 
out one way, A. will.lose, but if it turns 
out the other way, hé will win. But that 
is not.the state of factshere. The plaintiff 
was to derive no gain from tke transaction; 
his gain consisted in the commission which 
he was to receive, whatever might be the 
resuit of the transaction to the defendant. 
element of gaming 
and wagering was absent from the contract 
entered into between the parties.” But the 
learned Lord Justice did not app:rently, 
intend to allow speculators to gain solace 


even from the first part of his judgment, for 


be. unable- 


20 4, 
he continued: “Judging by what I know as 

„to the mede of doing business on the 
Stock Exchange, I think that it is not easy 

tS justify the verdict in Grizewood v. Blane 
Sup). 

For many years after Thacker v. Hardy 
(sup.) judges seem to have been content to 
adopt Lord Justice Cotton's remarks. But 
in the years following the Great War it 


- - was found necessary to draw further dis- 


‘“inetions. In Ironmongerand Co. v. Dyne 
(1928, 44 Times L. Rep. 497), which concern- 
-ed a series of speculative transactions for 
the sale of foreign currency, Lord Justice 
Scrutton pointed out that Lord. Justice 
Cotton's definition of gaming and wagering 
was not exhaustive, since it did not deal 
with the type of transaction in which goods 
were sold to be delivered in three months’ 
- time ata fixed price. If the price fell 
below or went above the contract price, one 
party would gain and the other lose, but 


` it was quite clear that such a transaction 


i 


’ unless it could be shown by the defendant. 


was not gaming. He suggested that a 
contract in which differences in prices were 
to be paid was not a gaming contract 


that there was an agreement between the 
parties whereby the purchaser had no right 
to claim delivery of the goods and the seller 
had no right to claim acceptance. 

The difficulties confronting the defendant 
in discharging such a burden of proof are 
illustrated by Weddle Beck, and Cov. 
Hackett (140 L. T. Rep. 303; (1923) 1 K. B. 
321). The plaintiffs, who were stockbrokers 
on the London Stock Exchange, employed 
B. as a half commissicn man. The defendant 
entered into an arrangement with B. 
whereby B. was to speculate for him upon 
the Stock Exchange. B. was io buy and 
sell shares on behalf of the defendant 
through his firm, but it was understood that 
only differences’ were to be paid. The 
defendant wes not obliged, to take up, and 
in fact ,was not expected totake up, any 
of the shares which formed the subject- 
matter of the transaction. Pureuant to 
this arrangement, the plaintiffs entered 
into contracts with jobbers for the sale and 
purchase of shares. These contracts were 
made subject to the rules and regulations of 
the Stock Exchange, under which the-plain- 
tiffs became personally liable 
jobbers, who had no knowledge of thé 


to the 
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arrangement between B. and the defendant. 
The transactions were unprofitable to the 
defendant. When the plaintifs sued him 
for an outstanding balance in their favour, 
he pleaded the Gaming Act. Mr. Justice 
Swift held that as the transactions between 
the plaintiffs. andthe jobbers ‘were genuine 
transactions for the purchase and sale of 
shares, the intention of both B and the 


-defendant that the transaction should b 


treated as gambling was irrelevant. 

In the recent case of Woodward and an- 
other v. Wolfe (sup.), which concerned a 
dispute about cotton - futures,- the court. 
showed the same determination to look 
behind the form of a series of speculative 
transactions in order to discover their reals 
nature. The defendant contended that, a» 
there was an express understanding that 
there should be no question of deliveries 
on either side, but only an eventual pay- 
ment of differences, the claim was voidl 
under the Gaming Acts. It appears thah 
the transactions in issue were in the 
following form. Upon the receipt of instruc- 
tions from the defendant to buy cotton om 
his behalf the plaintiffs, following the rules 
of the Liverpool Cotton Association of which 
they were members, purchased that quanti- 
ty of cotton from another member, to whom 
they became liable. Later the’ plaintiffs 
as they were bound to do by the rules of the 
association and tke usage of the market 
made out a contract note in which they 
represented themselves as principals. The 
price which they charged to the defend 
ant was always the price which the 
themselves paid: and after the price came 
the words “with £ brokerage.” A duplicate 
of that sale note inthe form cf a bough 
note from the defendant 10 the plaintiff 
wus sent atthe same time for signature anc 
return. Whenever the defendant sold his 
holding of cotton, the appropriate convers. 
procedure was adopted. On these facts 
Mr. Justice Hilbery held that the plaintiffs 
had acted in every transaction as brokers 
The collateral and genuine bargain in th 
market vitiated the effect of any undertak 
ing there might have been between th 
parties. It wasimmaterial that afterwards 
because the rules of the association and th: 
usage of the market bound them to do sc 
they represented themselves as principals.— 
The Law Times, 
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. .- IMPERIAL ACTS, 1987. : 


ACT No.l of 1937 
THE AGRICULTURAL PRODUCE (GRADING 
E AND MARKING) AGT, 1937 


Received the assent of the Governor-General on 
the 24th February, 1937, and published in the 
Gore of India, Part 4, dated the 27th February, 

7, 5 f 


An Act to provide for the grading and 
marking of agricultural produce. dé 
Whereas’ it is expedient to provide for 
the grading and marking of agricultural 
produce; It is hereby enacted as follows:— 


1. Short title and extent. 


(1) This Act may be called the Agri- . 


cultural Produce 
Act, 1937. = 
(2) It extends to the~whole of British 
India, including British Baluchistan and 
the Sonthal Parganas but excluding Burma. 
2. Explanations. 
In this Act, unless the contrary appears 
from the subject or context:— 


(Grading and Marking) 


(a) “agricultural’ produce" includes all. — 


produce of agriculture or horti- 
culture and all articles of food 
or drink wholly cr partly manu- 
factured from any such prceduce 
and fleeces and. the skins of 
animals; , 
“counterfeit” has the meaning 
assigned to that word by. section 
28 of the Indian Penal Code; 

(c) “covering” includes any vessel, 

E tox, crate, wrapper, tray cr other 
container; 

(d) “grade designation” means a desig- 
nation prescribed as indicative 
of the quality of any scheduled 
article; 

(e) “grade designation mark” means 
a mark prescribed as representing 
a particular grade designation; 

(f) “quality,” in relation to any article, 
includes the state and condition 
of the article; 

(g) “prescribed” means prescribed by 
rules made under this Act; 

(h). “scheduled article” means an article 
included in the schedule; and. ` 

(4) an article is said to be marked 
with a grade designation mark, 
if the article itself is marked 
with a grade -designation mark or 
any covering containing or label 
attached to such article is so 
marked. 

3. Prescription of grade designations. 
The Governor-General in Council may, 


(b) 


after previous publication by notification 
in the Gazette of India. make rules— ` 

(a) fixing grade designations to indi- 
cat the quality of any scheduled 

~ article; | s 

(b) defining the quality indicated by 

` every grade designation; 

(c) specifying grade designation marks 
to represent particular grade,de- 
signations; 

(a) authorising a person or a body of 


persons, subject to any prescribed: 


‘conditions, to mark with a grade 
designation mark any article in 
respect of which such mark has 
been prescribed or any covering 
containing or label attached to 
_* amy such article; 

(e) specifying the conditions referred 
“to in clause (d) including in res- 
pect of any ‘arlicle conditions ag 
to the manner of marking, the 
manner in which the article shall 
be packed, the type of covering 
to ke used, and the quantity by 
weight, number or otherwise to be 

included in each covering; 
(f). providing forthe payment of any 


expenses incurred in connection- 


with the manufactner or use of 
any implement necessary for the 
ye-production of a grade designa- 
tion - mark or with the manu- 
facture or use of any covering 
or label marked with a grade 
designation mark: and 

(g) providing for the confiscation and 

disposal of produce marked other- 
wise than in accordance with the 
prescribed conditions with a grade 
designation mark. =. 
`- 4. Penalty for unauthorised marking with 
grade designatgon mark. 

Whoever marks any scheduled article 
witha grade designation mark, not being 
authorised to do so by rule made under 
secticn 3, shall be punishable with fine 
which may extend to five hundred rupees. 

5. Penalty for counterfeiting grade de- 
Signation mark. 

Whoever counterfeits any grada designa- 
tion mark or has in his possession any die, 
plate or other instrument for the purpose 
of counterfeiting a grade designation mark 
shall be punishable with imprisonment 


which may extend to two years, or with fine, . 


or with both. 
6. Extension of application of Act 


- The Governor-General in Council, after ` 


92 
such consultation as he thinks fit-of in- 
terests likely to be affected, may by noti- 
fication in the Gazette of India declare. 
that the provisions of this Act shall apply 
to an article of agricultural produce not 
included in the Schedule, and on the 
publication of such notification sneh article 
shall be deemed.to be included in the 
Schedule, 
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THE SCHEDULE. 
. (See Section 2.) 
Fruit. 
Vegetables. ; ae 
Eggs. _ im 
Dairy produce. 
- Tobacco. 
Coffee. 
. Hides and Skins. . 


Extracts from Contemporaries. 


What is a Suspected Person ? 

The difficulty of deciding what evidence 
is necessary to bring a man within the 
category of suspected persdns was illustrat- 
ed by a case at the Olerkenwell police 
court recently when a man who was al- 
leged by the police to have been seen 
trying the handle of a motor car, was then 
lost sight of and seen again thirty-five 
minutes later trying the handles of two 
motor cars, was discharged. The learned 
magistrate, after hearing that there were 
no convictions against the defendant said 
that he did not consider that anyone could 
be put into the class of a suspected person 
merely because he was suspected by one 
or two porsons only anhour-or two before 
his arrest; and he did not feel entitled to 
say that he was a suspected person merely 
because he was lost sight of fora time on 
the evidence of what he was alleged to have 
been doing just before. 

Oa behalf of the po'ice, counsel said that 
application would probably be made to the 
magistrate to state a case. It would certainly 
be of great assistance to magistrates to have 
the guidance of the High Court on this difi- 
cult point. The Court of Appeal, in Ledwith 
v. Roberts (1936), 101 J. P. 23, decided thas 
a man, hitherto unsuspeéted, could not be- 
come a suspected person within the mean- 
ing of section 4 of the Vagraney Act, 1824, 
on the single occasion in respect of which 
he was arrested. He must have acquired 
the character ofa suspected person by some 
antecedent conduct. 

The question that actually arises in the 
police courts is whatis sufficient evidence 
of antecedent conduct giving rise to sus- 
picion ? Is it sufficient to show suspicious 
conduct on two days, or as was attempted 
in the Clerkenwell case, twice on one day. 
Obviously theline must be drawa some- 
where. It can hardly satisfy the statute 
merely to show that the accused persan 
was suspected twice, with an interval of a 
few minutes in between two periods of 


observation due to nothing more than his 
disappearance from view in a crowd, if in 
reality the whole transaction really took 
place on one occasion. That would be 
equivalent to acting on the authority of 
Hartley v. Ellnor (1917), 81 J. P. 201, which 
is no longer the law. - 

The learned magistrate followed Ledwith 
Roberts, supra,in holding that to enter the 
category of suspected persons, a man must 
‘have acquired.a reputation, and must not 

e merely have aroused the suspicion of one 
or two people over avery short period. 
This isthe true construction of the phrase, 
since the words “suspected person,” are 
followed by “or reputed thief,” and the 
second .description, as has been pointed out 
several times, throws light upon the meaning 
of the first. 

Until the High Court gives some further 
guidance’on the subject, magistrates can only - 
judge each case upon its own particular 
facts. (Compare with article at Page 778 of 
Vol. C.)—Justice of the Peac’. i 


uvenlle Crime Doubled. - 

According to a London paper, “Juvenile 
crime'in Nottingham is causing such 
anxiety—it has more than doubled in three 
years the Ohief Constable is meeting 
leaders of religious bodies and social workers 
to discuss preventive measures.” 7 

We are notin a position to dispute the 
statement as to the increase in juvenile 
crime. It may be true, but if so we think 
Nottingham mast Þe exceptional. What 
we should really like to.know isthe basis 
upon which the calculation is made. Juvenile 
court statisties, of necessity refer only to 
cases brought before the courts. Police 
statistics may deal with the number of 
persons arrested or summoned, or they’ 
may deal with the number of crimes re- 
ported to the police. The number of crimes 
reported is probably the best index to the 
amount of crime in any district; but itis 


1852.. - 


obvious that, generąlly speaking the police 
have no idea of the age of ¢n offender 
until he has been arrested. It would, there- 
fore, seem that any statement as to the 
number of offences committed by juveniles 
must be based on the number of those who 
are caught and, almost invariably, brought 
before the courts. 
the Home Office, pointed out at Harrogate 
recently, there are many reasons, other 
than an actual increase in juvenile crime, 
which may account fcra large increase in 
the number of cases brought before the 
juvenile courts. | : 

But as we have always insisted, juvenile 
offenders are a serious problem, and we are 
glad that this special effort to deal with 
itis being put forward in Nottingham.— 
Justice of the Peace, . 


More Tests for Drunkenness. 

One often hears dispute about the ques- 
tion, whether a motorist had Icst control of 
himself and his machine. 
doubt is settled by his having injured a 
pedestrian or run into a refuge—although 
even then he can sometimes find witnesses 
to swear that he was suffering from influenza 
and besotted with quinine. In two cases 
in a single issue of ore recent paper, where 
loss of life-in one case an appalling 
accident to an approaching train—might 
have occurred but did not, the bench can 
have had no doubt. One motorist drove his 
car on toa level-crossing; halted (perhaps 
he mistook a red signal for a traffic stop; 
perhaps he had some idea that the metals 
were a “major road ahead”), and went to 
sleep. The signalman and some other 
.Tailway workers pushed him fnto safety and 
telephoned for the police. 

In another casé, this time in Scotland, a 
medical practitioner was called out to a 
patient, and could not start his car. The 
Person somnioning him started it; the visit 
was completed (we hope without disaster to 
the invalid) and the medical attendant, 
once more launched upon the roads, drove 
his car into a ditch, where ke also went. to 
sleep. He was fined £10. 

‘We do not wish to seem vindictive, but 
was this sufficient penalty? It is easy to 
treat such cases as a joke, when no harm 
ensues, but the happy ending in each case 
-was not due tothe motorist. The Scots 
bench may have thought the medical autho- 
rities also would take cognisance of stich 
“a Case, s0 that a £10 fine was adequate; 
whether this is their practice we do not 
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As Mr. Henderson, of ' 


Too cften any, 


93. 


> 


know. Fer adrunken practitioner to attend 
a patient sounds like professional miscon- 
duct, although it has to he remembered 
that the person calling himin was aware of 
his condition. To say that a medical man 
must Never answer eyen an emergency call, 
when under the influente of liquor, might in 
a country practice be to condemn him to 
perpetual sobriety—a limitation of indivi- 


dual freedom notimposed on other learned . 


professions. re 

But to say that neither he. nor any 
other man must drive a car when drunk is 
the merest public prudence. In fact the law 
does say it. Must we wait until the 
drunken drivers have all broken their own 
necks ?—Justice of the Peace. i 


Queer Offences. 

The Metropolitan Police Act, 1839, pena- 
lizes a number of actions, many of which are 
unlikely to attract the lawbreaker. No one 
now wants to break in a horse in the street 


(if they did he would be properly “automo: | 


bile broke,” as the Americans have it); or 
“drive a sledge on a curbstone; bab the 
young still wantonly disturb inhabitants by 
ringing their door belis ‘without lawful 
excuse” (“knocking down ginger” it used to 
be called fifty years ago); and still they 
slide on ice or snow when available in the 
streets. We have indeed seen elderly men 
and women doing this in a “silver thaw,” 
but presumably the absence of intent would 
protect them from prosecution, though 
danger, both common and uncommcn, was 
present in abundance, 
seen in Londona pigsty kept “tothe front 
of any street or road,” but have, on the 
other hand, often swallowed a peck of dust 
from persons shaking their mats after eight 
in the morning. We have never known a 
prosecution for “framing a false bill of 
parcels,” or “heating combustible matters 
on board vessels,” but many “a tube or 
other instrument for the purpose of unlawful- 
ly obtaining wine, spirit or other liquors” 
has been exhibited to the magistrate at the 
Thames or Tower Bridge court, and many. 
a “skin bladder or other material or utensil 
for the purpose of unlawfully secreting or 
carrying away. any such wine, spirits or other 
liquors” has been found between shirt and 
skin or even in the trousers’ seat of the 
unlucky thief.— Justice of the Peace. 


Mr. Roosevelt's Inaugural Address. 
Amid the rapid and fundamental changes 

which society has been undergoing since 

the War—in the English-speaking countrieg 


~ 4 s o 


We have never’ 


i ; 


«as elsewhere—it is natural to watch with 
deep interest the machinery of Government 
by which, if ils engineers have sufficient 
knowledge and foresight, the changes can 
be controlled for thé general good. And so 
special importance attaches to the inaugural 
speech which Mr. Roosevelt delivered on 
‘Wednésday. upon entering on his second 
term of office as President of the United 
States. It was the third Jubilee of the 
Ooftstitutional Convention. of Philadelphia, 
by which, he said, a strong Government 
with powers of unitéd action was establish- 
ed, a Government whose purpose was to 
promote the general welfare and secure the 
blessings of liberty. But as he spoke these. 
words from a raised platform at the Capitol, 
with the Judges of the Supreme Oourt. 
among the other public officials ` who sur- 
rounded him, he must have been reminded 
. that the Judges ate the interpreters of the 
Constitution within which. he-has to work. 
The New Deal has not passed through the 
Supreme Court unscathed, but Mr. Roose- 
velt claims that he has begun to bring 
private autocratic powers into their proper 
subordination tothe public's Government. 
He has recently succeeded in promo'ing 4 
Pan-American peace, and it may be hoped 
that this second term of his Presidency 
will be devoted to the cause of World Peace, 
as well as to the social amelioration at home 
which he puts forward as his main object.— 
The Law Journal. 


APoliceman’s word. 3 

The King’s Bench has made it clear, 
by the mouths ofthe L. O. Ji, Swift and 
Goddarl, JJ., that a policeman’s word is 
not, a8 a matter of law, either infallible 


or incredible. In Russell v. Beesley 
they rejected the statement of the 
Warwick Justices “that it is not 


desirable (by which they must have 
meant that it was ‘not lawful,') that the 
evidence of,a “police officer ` ‘checking a 
person’s speed from the speedometer in 
his own car should be accepted unless 
corroburated by another witness present at 
the time.” 

“{t is obvious,” said Lord. Hewart “that 
the ‘universal rule purported to be laid 
down is incorrect in law. There is no rule 
that an officer's evidence of fact should be 
corroborated. ..” In agreeing, Goddard, J. 
observed that the Court was not laying 
down a general rule. “Justices may convict 
on the evidence of one police officer, or 
they may say that they are not satisfied with 
fhe evidence in a particular case." ` 


Q . 
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The cage was sent back with a direction 
to the Justices to hear and determine it 
according to law; for the defendant had not 
given evidence before the Justices and, said 
the L. ©. J. “it is -conceivable that He 
might have wished to-do so if the erroneous 
submission ` had not succeéded” before the 
Justices when they dismissed the informa- 
tion preferred by the police.inspector. Į 
could wish that the Judges. were all 
owner-drivers, and that - -they had uttered 
some obiter dicta on corroboration and the 
speedometer.— The Law Journal. 


The Uncorroborated word. 

For some reason we have never under: 
stood, thereisa feeling in some quarters 
fhat nobody should ever be convicted upon 
the word of a single policeman. Our own 
view is that a police witness should he 
regarded like any other witness, and this 
means that, in some instances, where there 
is a conflict of evidence and no reascn to 
believe one side more than the other, the 
e defendant must be given the benefit of the 
doubt. Butthere are other cases in which 
the court believes the evidence of-the police- 
man and js not at all convinced by the deni- 
als of the defendant; and in that event thére 
is no reason why the court should refuse 
toconvict for want of corroboration. In 
Russell v. Beesley (see Weekly Note at page 
57, post), the Divisions] Court remitted a 
case to justices to hear further evidence 
where they had dismissed an information 
against 8 motorist for exceeding a speed 
limit. At the police court a police officer 
gave evidence of the defendant's speed, 
which he ascertained by reference to the 
speedometer on his own car. , For the de- 
fence it was submitted that the officer's 
evidence required corroboration, by reason 
of section 2 (2) of the Road Traffic Act, 


1934. Instead of deciding that point ‘the 


justices dismissed the summons on the 
ground that it was not desirable that ‘the 
evidence " of a police officer checking a 
person's speed from the speedometer in hia 
own car should be accepled unless‘corro: 
borated by another witness present at ‘the 
time. 

The High Court held that the justices 
were wrong in laying down any such rulé. 
They were, of course, entitled to dismiss a 
particular summons if they were not satis- 
fied by the evidence for the prosecution; 
but they were. not entitled to make and 


apply auniversal rule. as to, corroboration 


when it had not been laid down as law. = 
Justice of the Peace. 
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` The reader will remember that in 
Camillo Tank Steamship Company v. 
Alexandria Engineering Works (1921, 38 
Times L. Rep. 134) the House of Lords 
discussed three types of account stated. 
In that case the agent of the defendant 
steamship company had accepted the ac- 
cuunt.of the engineering company for 
work done on the defendants’ ship, in 
consideration of which the plaintiffs, who 
had the usual repaire:s’ lien for their 
charges, released the ship. All the items 
of the account were on one side, to the 
debit of the defendants. The defendant 
steamship company admitted their liability 
to pay a Certain sum for the repairs, but 
wished to're open the account and dispute 
the reasonableness of some of the items. 
The House of Lords held that they could 
not do so, in view of the consideration 
given for the acceptance of the account, 
and allowed the appeal. Thia type of ac- 
count stated it is proposed to call the 
‘ Camillu type of account stated. 
` The two other types of account stated 
which the House of Lords considered in the 
Camillo case were whut Mr. Justice Black- 
burn in Laycock v. Pickles (9 L. T. 
Rep. 378; (1803) 4 B. & S. 497, at p. 505) 
called a real’ account stated ‘and an ac- 
count stated. The former arises where the 
Parties have cross-claims against one an- 
other, whether the claims are legal, equit- 
able, or possibly moral obligations, and 
the parties agree a balance, due to one 
or the other, Then the consideration 
for the payment of the balance, is the dis- 
charge of the items on each side, per Mr 
Justice Blackburn, loc. cit. Referring to 
the third type of account stated, Mr. 
Justice Blackburn (ibid.) says: “An ac- 
count stated is commonly called an admis- 
sion of debt; but it is merely evidence 
of jt.” It is this form of account stated that 
it is proposed to consider here; whether it 
is itself a cause of action or, as Mr. Justice 
Blackburn appeared itothink, mere evidence ° 
of a debt, 
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ACCOUNT STATED 


e 

An account stated arises where there is 
a debtor a number of debts due from A. 
to B., and A: accepts the amount of the 
debt or debts If there is fresb considera- 
tion for this acceptance it becdmes the 
Camillo type of account stated. What is 
the position if there is no fresh considera- 


.tion?- A lawyer grounded on the doctrine 


of consideration as now understood, and 
approaching the question without consider- 
ing the authorities would say that B had 
no cause of action, the acceptance of the 
account was a mere admission by A., no 
doubt evidence against him, to be weighed 
With the other evidence, and that B. must 
sue on the original debt or debts or not at 
all. 
Nevertheless from 1669 to 1921, when the 
Camillo case was decided, there is 
a stream of authorities in support 
of the view that this type of account 
stated was in itself a cause of action. In 
1669 Webberv. Tivill (2 Wms. Saunders 
12le) was decided. The question argued 
was whether the Statute of Limitations, in 
its then unamended form, applied to an 
account stated between merchants. It was 


-held that the statute applied There was a 


count, in the declaration in Webber v. Tivill, 
upon an account stated. As it was pleaded 
and ag the defendant did not attack its 
form there is a presumption that “West- 
minster Hall” then regarded it as sound. 


The form of the count, as given in 2 
Wms. Saunders 12\e, was : 

“And whereas also the said J. T? afterwards, 
to wit, on the same day and year, to wit, at 
London aftoresaid, to wit, in the parish and ward 
aforasaid, accounted together with the said J. W, 
. . . concerning divers other sums of money before 
that time due from the said J, T. to the said J, 
wW. .„ and then being in arrear and unpaid. 
and upon that account the said J. T. was found 
in arrear to the said J. W....on 591. lls. 7d, 
of like lawful money in England, in consideration 
whereof he the said J.T. afterwards, to wit, on 

` the same day and year, at London aforesaid, to 
wit, in the parish and ward aforesaid, ander- 
took and then and there faithfully promised the 
said J. W... „that he the said J. T. would well 
and faithfully pay and content. the said 551. Lis. 


< between them." 


36 ` 

7d. to the said J. W... . Yet [here follows an 

allegation of non-payment]."* 

It will be observed that the count was 
founded on debts due from the defen- 
dants to the plaintiff. The allegation that 
the defendant “afterwards, &c., promised,” 
referred to the promise implied by law 
from the acceptance of the amount of the 
balance due by the defendant (see per 
Lord Haldane, at 38 Times L. Rep. p. 137, 
cal. 2, set out below), and for this promise 
the consideration was the antecedent deht; 
unless, therefore, this implied > or con- 
structive promise had some strength denied 
to an express promise, it was founded on 
an exeguted consideration, and was, there- 
fore, nudum pactum. : 
- It will be noticed that. Webber v. Tivill 
was decidéd fifty vears after Lampleigh v. 
Braithwait, and 173 years beforé Roscorla 
v. Thomas (1842,3 Q. B. 234) destroyed 
the last vestige of the doctrine that an 
executed consideration could support an 
express : promise. It is not, therefore, 
surprising if the view than prevailed—that 
is, in .1669-—that an executea consideration 
would support an implied promise. 

Lord Hlenborougih et bane held in 


“Knowles v. Mitchell (1811, 13 East. 249) 
‘that “Baron Graham was ` 


` suiting the plaintif at nisi prius, where 


wrong in non- 


thé evidence established an account stated 
in respect of one item alone, the Chief 


‘Jusiice saying that he was in the frequent 
‘habit of receiving 
‘sittings.” The original claim was in res- 
‘pect of an oral sale of Standing trees, and 
‘was, theréfore, 


such evidence “at the 


unenforceable under sec- 
tion 4 of the Statute of -Fraiids. The de- 
fendant subsequently admitted the amount 
due without fresh Consideration, and the 
plaintit succeeded on the’ account stated. 
Knowles v. Mitchell is, therefore, a clear 
authority in favour of an account stated 


: being a cause of action. 


In the Common Law Procedure Act, 1852, 


' Sched. Œ, No. 6, there is provided as one 
_ of “The Statements of Causés of Aation™: 
< “Money found to be ‘dne from the defen- 


dant, to the plaintiff on accounts -stated 


This would cover the 
Camillo type of account ‘stated, the’ real 
account stated, and in view of Knowles v. 
Mitchell, it must have been . intended to 


' include*the account stated under considera- ' 


tion. ; 
n the third, or 1868, edition of Bullen 
and Leale the ccunt given on p. 52 for 


wan account: stated begins with the' words, 


“Money payable by the defendant to the 
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Plaintiff for,” words which preface each of 
the common indebitatus counts in Bullen 
and Leake, followed by the Common Law 
Procedure Act count as given above. As 
one of the common money counts this 
count would have appeared in almost every 
well-drawn declaration between 1852 and 
the Judicature Act of 1873, where ihe 
claim was a money claim on a contract, 
non constat that the plaintiff would rely.on 
it. In the note (a) to this count (ibid.), 
we find: “An account stated is an admis- 
sion of a sum of money being due from 
the defendant to the plaintiff, and may 
be charged in the above count asa dis- 
tinct cause of action.” As authority for 
this is cited note (e), p. 122, of the report 
of Webber v. Tivill (sup), and the 
observations of Chief Baron Abinger in 
Irving v. Veitch (3 M. & W. 90, p. 106). 
The learned Chief Baron's views on the 
application of the doctrine of consideration 
will be found, loc. cit, p. 107, where he 
says: “The account stated is nothing 
more than an admission of a balance due 
from one party to another; and that 
balance being due there is debt ; and when 
a man is indebted, there is always a good 


‘consideration for his promise. The very 


statement of the account, and admission 
of the balance, implies a promise in law 
to pay it.” This was decided in 1337 three 


“years before Eastwood v. Kenyon (1840, 


11 Ad. & Ell. 438) and five years before 
Rascorla v. Thomas (sup.). After those 
cases it must have been clear that a claim 
on an acccunt stated was either an an- 
amalous constructive contract tor which the 
law must supply both the promise and the 
c.nsiderition, orit was a claim deriving 
force front the Common Law Procedure 
Act of 1853, or it was not a cause of action 
at all. 

The Common Law Procedure Act of 1853 
was repealed by the Judicature Act of 
3875, s. 33, which does not give an -en- 
dorsement for an account stated in the 
forms of endorsement of claims in Ap- 
pendix A, Part IL, of the First Sched., there 
is a like cmission in Appendix A, Part IJI., 
of the cufrent Rules of the Supreme Court. 
In 1883 there appears for the ‘ist time 
Order XX., r. 8, which has not been altered 
since, and reads : “In every case in which 
the cause of action isa stated or settled 
account, the same shall be alleged with 
particulars, but in every case in which a 
statement of account is relied on by way 
of evidence or admission of any other cause 
of action which is pleaded,. the same shaly 
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not be alleged in “the pleadings.”. This 
rule does not appear to have been judicially 
interpreted, but certainly one view of its 
meaning would be that it wasan attempt 
to draw a distinction between the Camillo 
and real types of account stated and the 
type under consideration, the first two 
requiring to be pleaded with particulars, 
the last not allowed to be pleaded at all; 
which view does not seem consistent with 
the last being regarded by the Rules Oom- 
mittee as a cause of action. ; 

As late as 1918 the account stated has 
been judicially regarded as a cause of ac- 
tion, for in Joseph Evans v. Heathcote (118 
L. T. Rep. 556 ; (1918) 1 K. B 418, at 
p. 434) Lord Justice Scrutton observed : 
“It is well established that accounts stated 
“may be sued on as admissions”: and on 
P: 435 he mentions; apparently 
with approval, “the ` well-known 
doctrine of Lampleigh v. Braithwait, that 
‘a past consideration executed on request 
is a good consideration for a subsequent 
promise to pay ...'"so that the learned 
Lord Justice had similar views to Chief 
Baron Abinger on this aspect of the doctrine 
of consideration. 

OEF the five Lords of Appeal who decided 
the Camillo case four regarded this account 
staied as a mere admission, although Lord 
Haldane'’s observations are perhaps 
equivocal. The fifth, Lord Finlay, cités the 
above passage from Bullen and Leake and 
adds, at p. 141, col. 1, of 38 Times L. 
Rep.: “This view would concede that in 
signing the account Mr. R. entered into a 
contract on behalf of the owners...” 
without indicating any dissent. Indeed, 
on p. 141, scol. 2, he says:.“The holder 
of such an account stated would have upon 
it a mere prima facie case.” So that it 
may be that Lord Finlay regarded this type 
of account stated as a cause of action. 

Lord Haldane, at p. 137, col. 2, of the 
report, says: “‘Now an account stated, in 
tue Interpretation which is placed on the 
expression by the law of England, is mere 
evidence establishing only a prima facie 
liability, and not in itself constituting a 
debt. If by such evidence an admission 
is suown of money being due, a promise 
to Pay the amount is indeed inferred by 
the law. But the liability may be rebutted 
by disputing the debt charged in the ac- 
count.” This, while not too clear, seems 
to point to this account stated not being a 
cause of action. 

Lord Cave (at p. 143, col. 1) says: “It 
[an account stated] sometimes means a 
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claim to payment made by one party and 
admitted by the other to be correct. An 
account stated in this sense.is no more 
than an admission of a debt out of court; 
and while it is no doubt cogent evidence 
against the admitting party, and throws 
upon him the burden of proving, that the 
debt is not due, it may; like any other 
admission, be shown to have been made. in 
error. ... Where the transaction is of. this 
character . . 
without consideration and amounts to no 
more than an admission ™ BEE 
_ Lord, Shaw of: Dunfermline (at p. 145, 
col. 1) says: “The question whether there 
is a liability on an account stated does not 
depend upon its statement ly the creditor, 
but depends upon an admission by the 
debtor that the statement is, and is to 
be taken ds a-statement by or between 
them to the accuracy of which both of them 
agree. In thesé circumstances the admis- 
sion of indebtedness, of course; arises ; but 
it is upon that indébtedness ás per ‘the 
“stated account that: an action lies. . . <The 
indebtedness may be disputed with règard 
to the whole account, or with regard to 
separate items therein. I fail.to see... . 
that such a dispute of an account stated 
has the effect of rebutting a prima facie 
liability. The fact is that, when a dispute 
arises, a stated account, in the only-sense 
which [ have explained, is an admission 
of a fact by the one party which must be 
taken into consideration alongside of the 
other facts... which are elicited und 
which may weigh in some cases slightly, 
and-in other cases heavily, in favour of.the 
view that indebtedness exists.” a ead 
All these observations were obiter, and 
as they were not all one way the Camillo 
case cannot be regarded as having settled 
. the question, even for courts .below - the 
“House of Lords. note 
In an, interlocutory appeal (Kleinberger 
v. Norris, heard on the l4th January) the 


` plaintiff claimed by specially endorsed writ 


on an account stated ; he gave particulars 
of time, place, parties, and the amount 
of the account stated, but refused more. 
‘The defendant, wanted particulars of the 
antecedent debt or debts. Master Ball 
ordered these, Mr. Justice Porter reversed 
the order, and the Court of Appeal, con- 
sisting of Lords Justices Greer, Slesser, 
and Scott, restored it. Below, the plaintiff 
argued that as all he had torely on was 
the statement of the account he had given 
adequate particulars of this; true that if 
the. defefidant deniéd ‘any antecedent debt 


. the so-called agreement is , 
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“the plaintiff must assume the burden of 


“ olaimed upon, 
' argument Lord Justice Greer -on one ores- 


proving it, but that stage had not been 
reached, although the defendant, in his 
affidavit, had sworn that on balance the 
plaintiff was indebted to him and denied 
any antecedent debt in his defence. 

The Court of Appeal allowed the appeal 


“on the ground that the particular did not 


show what type of account stated was 
but in the course of the 


sion, and Lord Justice Scott on turee 
occasions, stated that the type of account 


stated under consideration was not a cause 
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of action, a view which those Lords Justices 
repeated in their judgments. 

It is submitted that this view is correct, 
and although the account stated had a 
useful career of over 250 years. and in 
the days of strict formalism and the in- 
ability of the parties to give evidence, no 
doubt often enabled justice to be done, the 
need for it bas almost, if not entirely, dis- 
appeared, and in accordance with the maxim 
cessante raana legis céssit ipsa lex this 
cause of action has ceased to exist.—The 
Law Times. . 





Imperial Acts, 1937. 


ACT No. II of 1937 


THE INDIAN NAVAL ARMAMENT (AMENDMENT) 
ACT, 1937 


Received the assent of the Governor-General 
on the 4tk March, 1937, and published in the 
ieee of India, Part 4, dated the 13th Mareh, 


An Act further to amend the Indian 
Naval Armament Act, 1923, for a certain 
purpose. 

Whereas it is expedient further to am- 
end the Indian Naval Armament Act, 1923, 
for the purpose of giving effect in British 
India tothe Treaty for the Limitation of 
Naval Armament and for the Exchange of 
Information concerning Naval Construction 
signed in London on behalf of His Ma- 


jesty on the twenty-fifth day of March, - 


1936; It is hereby enacted as follows:— 


1. Short title. 
This Act may be called the Indian Naval 


. Armament (Amendment) Act, 1937. 


2. Amendment of preamble to Act VII 
of 1923. 

In the preamble tothe Indian Naval Arma- 
ment Act, 1923 (hereinafter referred’ to as 
the said Act), for the words beginning 
“Treaty for the Limitation of Naval Arma- 
ment signed at Washington” and ending 
“signed at London on behalf of His 
Majesty on the twenty-second day of April, 
1930" the following shall be substituted, 
namely :— 4 


“Treaty for the Limitation of Naval 
* Armament and for the Exchange 
of Information concerning Naval 
Construction signed in London on 
behalf of His Majesty on the 

- twenty-fifth day of March, 1936”. 


3. Amendment of section 2, Act VII of 
1923. 

In section 2 of the said Act, for clause 
(c) the following clause shall be substitut- 
ed, namely :-— 

(c) ‘the Treaty’ means the Treaty for 
the Limitation of Naval Armament 
and forthe Exchange of Informa- 
tion concerning Naval Construction 
signed in London on behalf of 
His Majesty on the twenty-fifth day 
of March, 1936.” 

4. Amendment of section 4, Act VII of 
1923. 

To section 4 of the said Act the following 
sub-section shall be added, namely;— 

“(3) Any person who, in pursuance ofa 

' licence granted under sub-section 
(1) before the commencement of 
.the Indian Naval Armament (Am- 
endment) Act, 1937, is engaged in 
building any vessel of war or in 
altering, arming or equipping any 
ship so as to adapt her for use as 
a vessel of war, or is about to 
despatch or deliver, or allow to be 
despatched or delivéred, from any 
place within British India any ship 
which has been so built, altered, 
armed or equipped, either entirely 
or partly, within British India, 
shall, upon written demand, furnish 
to the Local Government such 
designs and particulars as may be 
required by the Local Government 
for the purpose of securing the 
observance of the obligations im- 
posed by the Treaty.” 
5. Amendment of section 5, Act VII of 


23. 
In sub-section (1) of section 5 of the said 


1987 
Act, after the word ‘and figure ‘section 3” 
the following shall be inserted, namely:— 


“or fails to comply with the provisions 


of sub-section (3) of sect on 4”. 
6 Omission of ate Schedule to Act VII 
of 1923. 
The Schedule to ‘the said Act shall be 
omitted. 





ACT No. III of 1937 
THE LAND CUSTOMS 3 (AMENDMENT) ACT, 


Received the assent be is Governor-General on 
the 4th March, 1937, and published in the Gazette 
of India, Part 4, dated the i sth March, 1937. 


An Act further to amend the Land Customs 
Act, 1924, for certain purposes. 

Whereas it is expedient further to amend 
the Land Customs Act, 1924, for the pur- 
poses hereinafter appearing ; 

And whereas it is expedient that certain 
other enactments should be repealed : 

Tt is hereby enacted as follows:— 


1. Short title and commencement. 

(1) This Act may be called the Land 
Customs (Amendment) Act, 1937. 

(2) It shall come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint. 


2. . Amendment of long title and pream- 
ble, Act XIX of 1924. 

In the long title and preamble to the 
Land Customs Act, 1924 (hereinafter re- 
ferred to as the said Act), for the word 
“India” the words “British India” shall be 
substituted: . 


3. Amendment of section 2, Act XIX of 


1924. 

In clause (f) of section 2 of the said Act 
the brackets and words “(other than terri- 
tory forming part of a State in India)” shall 
be omitted. 


4. Omission of section 10, Act XIX of 
1924. 
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6. Repeals. | 

(1) The Acts mentioned in the Schedule 
are hereby repealed to the extent specified 
in the fourth column thereof. 

(2) All notifications, published and all 
rules and orders made’, or deemed to have 


| been made, under any of those Acts and 


in force immediately before the commence- 
ment of this Act shall, so far as they are 
not inconsistent with the Land Customs 
Act, 1924, be deemed to have been publish- 
ed and made under that Act. 


“THE SCHEDULE. 
_ EyactmEnts REPEALED. 
[See section 6 (1).] 





Year No, Short title Extent of repeal. 





| Acts of the Governor-General in Council. 
1844 VI 


The Madras ; So much as has nct 
Inland Customs} been repéaled. 
| Act, 1844. 
1857 | XXIX | The Bombay | So much as has not 
í Land-customs| been repealed. 
Act, 1857 
1874 XV TheLaws | So much of the 
Local Extent | Second Schedule 
Act, 1874 as relates to Act 
VI of 1844. 
“1901 XI The Amend- | So much of the First 


N ing Act, 1901. | Schedule as relates 

‘ tothe Madras In- 
land Customs Act, 
1844, and the 
Madras Inland Ous- 
toms (Amendment) 
Act, 1893. 


So much of the Fire: 
Schedule as relates 
to Act XXIX ot 
1857, 


1920 IXXXVIII | The Devolu- 
4 tion Act, 
1920. 


Section 10 of the said Act shall be omitt- . 


ed. 
| aa Amendment of Schedule, Act XIX of 
192 


In the Schedule to the said Act, before 
the word: and figures “section 167” the 
word and figures “section 88,” shall be in- 
serted, and forthe word and figures “sec- 
tions 169" the word and figures “section 168" 
shall be substituted. 


Acts of the Indian Legislature. 


1934| XIV |The Sugar | Sub-section (2) of 


(Excise section 6. 
Duty) Act, 
1934. . 
1934 | XXXII | The Indian | Section 7. 
Tarif Act, 
1934. 
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. Year | No. Short title Extent of repeal 
Madras Act. 
1893 TI The Madras | The whole 
Inland Cus- 
toms (Am- 
endment) 
. |. Act, 1893. ' 
: Bombay Acts. 
1915 Hl The Bombay | The Second Sche- 
| 7 Decentra- dule 
© lization Act, 
1915. 
1921 IT The,Bombay | So much of the 
Short Titles | Schedule as relates 
Act, 1921. to the’ Bombay 
“‘Land-customs Act, 


1857. 


ACT No. IV of 1937 
THE INDIAN-INCOME-TAX, (AMENDMENT) ACT, 


Received the assent of the Governor-General on 
the 4th March, 1937, and published in the Gazette of 
India, Part 4, dated thel3th March, 1937. 


An Act further to amend the Indian In- 
come-tax Act, 1922, for certain purposes. 

Whereas it is expedient further to amend 
the Indian Income-tax Act, 1922, for the 
purposes hereinafter appearing ; It is here- 
by enacted as follows :— 


1. Short title. : 
This Act may be called the Indian Income- 
tax (Amendment) Act, 1937. 


2. Amendment of section 16, Act XI of 
1922. 

To section 16 of the Indian Income- 
‘tux Act, 1922 (hereinafter referred to as 
the said Act), the following sub-section shall 
be added, namely :— ; 

“(3) In computing the total income of 
any individual for the purpose of assess- 
ment, there shall be ineladed— j 

(a) so much of the income of a wife 
or minor child of such indivi- 
dual ias arises directly or 
directly— | f “ 

(i) from the membership of the wife in 

a firm of which her husband isa 
* partner ; i 

(ii) from the admission of the minor to 
the benefits of partnership ‘in’ a 
firm of which such individual isa 
partner, | 


in- 
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(44) from assets tfansferred directly or 
indirectly to the wife by the hus- 
band otherwise than for adequate 
consideration .or in connection 

3 with an agreement to live apart ; 
or 

(iv) from assets transferred directly or 
indirectly to the minor child, not 
being a married daughter, by such 
individual : and 

(b) so much of the income of any 

association of individuals consisting 
of such individual and his wife as 
arises from assets transferred to 
the | association by such indivi- 
dual.” ` i 
.3. Amendment of section 18, Act XI of 
1922. : 

To sub-section (5) of section 18 of the 
said Act, the following proviso shall be 
added, namely :— 

“Provided further that where such per- 
son or owneris a person whose inc me is 
included under the provisions of sub- 
section (3) of section 16 in the total income 
of another person that person shall be 
deemed to be the person or owner on whose 
behalf payment has been made and to 
whem credit shall be given in the assessment 
for the following sear.” 


4.’ Amendment of section 48, Act XI of 
1922. 

After sub-section (3) of section 48 of the 
said Actthe following sub-section shall be 
inserted, namely :— 

(3A) Where the shareholder referred to 
in sub-section (1), or the member of a 
registered firm or the minor admitted to 
the benefits gf partnership referred to in 
sub-section (2), or the owner of a security 
referred to in sub-section (3) is a person 
whose income is included under ‘the pro- 
visions of sub-section (3) of section 16 in 
the total income of another person, the 
provisions of sub-sections (1), (2) and (3) 
shall apply as if that person were himself 
the person entitled to a refund under those 
sub-sections ” 


5. Operation of section 2. 

The amendment made in the said Act 
by section 2 shal] not have effect in respect 
of any income chargeable to income tax 
for any yearending before the lst day of 
April-1937. 


1937 
ACT.No. ¥ of 1937 , 
THE INDIAN LAC vee ao MENRMENT ACT, 
Received the assent of the Governor-General on the 
4th March, 1937, and published in the Gazette of 
India, Part 4, dated the 13th March, 1937. 


An Actfurther to amend the irdi Lac 
Cess Act, 1930, for a certain purpose. 


Whereas it.is expedient further to amend 
the Indian Lac Cess Act, 1930, for the 
purpose hereinafter appearing ; It is hereby 
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enasted as follows rata 

1. Short title. ` 

This Act may be’ called the Indian Lae 
Cess (Amendment) Act, 1937. 


2. Amendment of section 4, Act XXIV 
of 1930. 

In section 4 of the Indian Lac Cess 
Act, 1930, for the words “Bihar and 
Orissa,” where they occur in clause (v} 
of sub section (4) and in clauses (ii) and 


uv) of sub;section (5), the word “Bihar” 


shall be substituted. 


Extracts from Contemporaries. | 4 


Curves of Litigatlon. 

As all lawyers are aware, a very small 
proportion of the cases that come before the 
High Court and the Court of Appeal are 
considered sufficiently noteworthy from the 
legal point of view to find a place in. the 
reports, yet it is curious to observe how 
from time to time the number .of decisions 
reported varies both as to their aggregate 
number and in their distribution under 
different headings. Turning over the 
“Digest” for the year just. ended, and 
taking the subjects in alphabetical order, 
it is worthy of note, considering tLe, difficult 
times in which we are living, that the 
number of decisions included under the 
title “Bankruptcy” is comparatively small, 
although it may be that this is accounted 
for merely by the fact that few of. them 
raised any serious question of law. Much 
the same may be said with regard to 
litigation under the rubric “Company,” 
though the number of cases reported was 
slightly higher than under “{Baukruptey.” 
“Divorce,” a subject which has been 
, receiving increased attention in View of the 
proposals now before Parliament for an 
extension of the grounds’ upon which 
marriage may be dissolved, yielded seven- 
teen reported decisions during the year, to 
which number should, perhaps, be added 
several underthe heading “Husband and 
Wife,” as appeals from courts of summary 
jurisdiction in ‘matrimonial cases are there 
included. “Insurance,” in its various 
- sub divisions, .but particularly in. chat 
arising out of the ever increasing use of 
the motor car, has. been responsible for a 
goodly number of reported decisions 
thought worthy of. inclusion. The next 
important subject, alphabetically speaking 
—“Landlord and. Tenant"-—-has shrunk 
markedly during the past year or two owing 


subject which swells the 


to the diminution of cases arising out of the 
Rent Restrictions Acts which have almost 
run their cburse. “Local Government,” and 
in particular that branch relating, to housing, 
yielded a fairly Jarge crop of cases of 
importance. “Negligence,” in.its infinite 
variety, gave. us, a number of, important 
decisions, including several as to the Tes- 
ponsibilities of hospitals and nursing homes 
towards patients. “Patents” is another 
pages -of the. 
Digests, not only by reason of the number 
of cases decided, but likewise on account of 
the necessity. of setting out in detail the 
nature of.the invention sought to be patent- 
ed or impugned as lacking in subject-matter 
or for some other reason., It is noticeable, 
however, that all the -cases reported under 
this rubric were reported solely in "Patent 
Cases.” “Rating,” in view of recent legisla- 
tion, has, been responsible for many import- 
ant decisions, but it is completely over- 
shadowed by the follewing subject, namely, 


. “Revenue,” which with income tax at its 


will”; 


present high figure makes the combative 
taxpayer even more combative than ever, 
though rarely does he succeed in éluding 
the meshes of the statutes imposing the tax. 
“shipping” is easily first in point of 
number of the cases reporteds although a 
goodly proportion are represented by 
collision actions, involving mere questions 
of fact. “Wills” always provide work for 
the courts. It has sometimes been alleged 
in the past that a favourite toast among 
members of the legal profession was, 
“Here’s to the man who makes his own 
but whether in last year’s cases this 
toast had its fulfilment we do not know. 
Certainly. the total was, considerable. The 
final subject, “Workmen's Compensation,” 
always demands column after column, but 
as to a: a PI Baon of the Wai they 


oP aed 


sag . . 


ee 
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merely record that “there Was evidence for 
the county court judge entitling him to 


find as he did, and no misdirection.”"—The- 


Solicitors’ Journal. 
Children and Crime. 

Mr. J. F. Henderson, of the Home Office, 
speaking at Harrogate recently denied 
the existence of a wave of juvenile crime 
and put the statistics on the subject in their 
true perspective. 

Mr. Henderson made two points which are 
too often overlooked. It is a mistake to 
speak of every child offender as if he had 
decided tọ join the criminal classes, and 
the term juvenile delinquent is used too 
freely. We believe that there must be 
thousands of children who succumb to the 
temptations cf a store ora stall, who are 
in no danger of developing’ into adult 
‘thieves, though prosecution followed by 
probation may be salutary as a precaution- 
ary measure. . 

Further, as-Mr. Henderson said, honesty 
is not an innate virtue, but must be taught. 
We do not expect all children to be equally 
good at all lessons, and we must not be sur- 
prised if some are backward in acquiring 
certain virtues. Those of us who have 
enjoyed what is commonly called a good 
upbringing may be unable to recall any 
youthful difficulties about honesty and 
dishonesty; but to read a book like Mark 
Benneys’ “Law Company” is to realize with 
a shock that it ispossible to grow up with 
a completely wrong standard of moral 
values. . 

The law itself does not expect perfection 
from the young. It holds. the child ‘in- 
capab:e of crime before he is eight years 
of age, and it presumes. him incapa’-le of 
legal malice until heis fourteen, thongh this 
presumption, which may be rebutted, is too 
often forgotten. oe 

Whether there be an increase in juvenile 
delinquency or not, what matters most is 


- that ‘the rfght methods should be applied, 


so that the supply of adult criminals may be 
largely cutoff at the source. There never 
was atime when somuch intelligent effort 
was being applied to the solution of the 
problem.—Justice of the Peace. 


‘Trustee’s-Income Fee 

On Friday of last week, in Re Roberts's 
Will.Trusts; Younger v. Lewins, Mr. Justice 
Crossman held that, in the circumstances 
-of that case, the income fee charged by 
the Westminster Bank, Limited, for act- 
ing as trustee of the will in question was 
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‘settled legacies and not out of the capital of 
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the estate. The testdtrix,*Mrs. Roberts, 
by her will appointed the plaintiffs, Mr. 
Arthur Younger and the Bank, to be her 
executors and trustees, and declared that 
the Bank should be entitled to remunera- 
tion in accordance with their scale of fees, 
free from duties. After giving'a number 
of legacies, Mrs. Roberts gave certain 
settled legacies on certain trusts. She made 
no gift of residuary income and she 
divided her residue among name’ persons, 
making no settlements in respect thereof. 
The Bank made a practice of issuing a 
booklet setting out their fees on acceptance, 
withdrawal of property from a trust, and 
income fee. The summons taken out by 
the plaintiffs asked a number of questions, 
among them being whether the withdrawal 
and income fees in respect of the settled 
legacies were payable out of (i.) the in- 
come or capital of such legacies, or (ti) 
out of the residuary estate, 


The Decision. f 

Mr. Justice Crossman, in the course of 
his judgment in the above case, said it 
had been argued that the Bank was a 
legatee of the fees in question, and also 
that last year's decisions in Re Hulton 
and Re Riddell, were to the efiect that 
income and withdrawal fees should be paid 
out of the capital of the residuary estate. 
It was said thatthe Bank was a legatee 
of those fees. In his (his Lordship's) opinion, 
however, -neither of those cases governed 
the point at issue. They related to an- 
nuities, and there was all the difference 
in the world between an annuity, payable 
in full, and clear of all deductions, and 
the income af a settled legacy.. Mr. Justice 


-Clauson had said in Re Hulton that where 


there was an annuity charged on the fund, 
the persons entitled to income other than 
the annuitant, could take nothing until 
the annuity was paid in’ full. Here there 
was no annunity, but certain sums were 
directed to be taken out of the estate before 
ascertaining tLe residue. and when so taken 
out the residue was no longer liable to bear 
any expense connected with them. The 
income fee was an expense of the incorne 
of the particular trust fund, and the with- 
drawal fee au expense ofits capital. He 
(his Lordship) was, on the whole, of opinion 
that the income fee fellan the income of 
each settled legacy and tne withdrawal fee 
on ihe capital, but that the acceptance fee 
came out of the whole of the estate. * * * 


j . —The Law Times, dated Jan. 30, 1937. . 
payable out of the income. of certain 
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Imperial Acts, 1937. 


ACT No. VI of 1937. 


THE ARBITRATION (PROTOCOL AND CONVEN- 


TION) ACT 1937, 


Received the assent of the Governor-General on the 
4th March, 1937, and publishedin the Gazette of 
India, Part 4, dated March 13th, 1937, 

An Act to make certain further provisions 
respecting the law of arbitration in “British 

: India, z 


. Whereas India was a State signatory 
to the Protocol on Arbitration Olauses set 
forth in the First Schedule, and to the Con- 
vention on the Execution of Foreign Arbi- 
Tal Awards set forthin the Second Schedule, 
subject in each case toa reservation of the 
cight to limit its obligations in respect 
ihereof to contracts which. are considered 
18 commercial under the law in force in 
British India ; 

And whereas it is expedient, for the pur- 
oose of giving effect to the’ said Protocol 
and of enabling the said Convention to 
become operative in British India, to make 
sertain further provisions respecting the law 
of arbitration ; 

It is hereby enacted as follows ṣe : 

1. Short title, extent and operation. 

(1) This Act may be called the Arbitra- 
jon (Protocol and Convention) Act, 1937. 

(2) Itextends to the whole ‘of British 
(ndia, including British Baluchistan and 
the Sonthal Parganas. 

(3) The provisions.of this Act, except 
this section, shall have effect only from 
such date as the Governor-General in Coun- 
sil, may, by notification in the Gazette of 
India, appoint in this behalf, and the Gover- 
oor-General in Council may appoint differ- 
ant dates for the coming into effect of dife- 
rent provisions of the Act. ` 

2. Interpretation. 

In this Act “foreign award” means an 
award on differences relating to matters con- 
sidered as commercial under the law in 
force in British India, made after the 28th 
lay of July, 1924,— 
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(a) in pursuance of an agreement for.’ 


arbitration to which the Protocol ` 

set forth in the First Schedule — 
applies, and ` : 

` (b) between persons of whom one is sub- ` 
ject ‘to the jurisdiction of someone : 

E of such. Powers as the Governor: ‘ 

f Generalin Council, being satisfied. - 
that, reciprocal provisions have’. 


been made, may, by notification in «. 


the Gazette of India, declare.to be 
. parties to the Convention set forth - 
in the Second Schedule,. and: of~ 
whom ‘the other is subject to the 
jurisdiction of some other of the 
Powers aforesaid, and > ` 
(c) in one of such territories as the’ 
Governor-General in Council, be-' 
ing satisfied that reciprocal pro-_ 
visions have been made, may, by ` 
like notification, declare to be’ 
territories to ‘which the said- 
Convention applies, i 
and for the purposes of this Act an award: 
shall not be deemed to be final if any 
proceedings for the purpose of contesting ` 
the validity of the .award are pending ’ 
in the country in whichit was made. 
3. Stay of proceedings in respect of. 
matters to be referred to arbitration. : 
Notwithstanding anything contained in- 
the Indian Arbitration Act, 1899, or in 
the Code of Civil Procedure, 1908, if any ` 
party to a submission made in pursuance 
of an agreement to which the Protocol 
set forth- in the First Schedule as modified 
by the reservation subject to which it was ` 
signed by India applies, or any person 
claiming through or under him, commen- 
ces any legal proceedings in any Court 
against any other party to the submission 
or any person claiming through or under 
him in respect of any matter agreed te be~ 
referred, any party to such legal proceed- 
ings may, at any time after appearance and 
before filing a written statement or taking 
any other steps in the proceedings, apply 
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to the Oourt to stay the proceedings ; and 


“the Court unless satisfied that the agree- 


rw 


ment or arbitration has become inoperative 
or cannot proceed, or thatthere is not in 
fact any dispute between the parties with 
regard tothe matter agreed to be referred, 
shall make an order staying the proceed- 
ings. : , 

4, Effect of foreign awards. 

(1) A foreign award shall, subject to the 
provisions of this Act, be enforceable in 
British India as if it were an award madé 
on a. matter referred to arbitration in Bri- 
tish India. 

(2) Any foreign award which would be 
enforceable under this Act shall be treated 
as binding for all purposes on the persons 
as. between whom it was made, „and may 
accordingly be relied on by any of those 


E persons -by way of defence set off or other- 


wise, in any legal proceedings in British 


i India, and’ any references in this Act to 
‘enforcing a foreign award shall be constru- 


ed jas including references to relying on an 
award, 

5. Filing of foreign award in Court. 
_.(1)_ Any, person interested in a foreign 
award may apply to any Court having juris- 
diction over the subject-matter of the 
award that the award be filed in Court. 

(2) The application shall be in writing 
and shall be numbered and registered 
ag.a suit between the applicant as plaint- 
iff and the other parties as defendants. 

“(3) The Court shall direct notice to be 
given to the parties to the arbitration, other 
than the applicant, requiring them to show 
calise, within a time specified, why the 
award should not be filed. 

“6.” Enforcement of foreign award., 

:(1) Where the Court is satisfied that the 
foreign award is enforceable ‘under this 
Act, the Court shall order the award to be 
filed ‘and, shall proceed to pronounce judg- 
ment according to the award. ~ 
` (2) Upin the judgment so pronounced a 
decree shall follow, and no appeal shall lie 
from such decree except inso far as the 
decree is in excess of or not in accordance 
with the award. 

7. Conditions for enforcement of foreign 
award. 

(1) In order that a foreign award may 
be enforceable under this Act it must 
have— i ` 

(a) been made in pursuance of an agree- 
ment for arbitration which was 


valid under the law by whichit was - 


governed,, 
Ab) been made by the tribunal provided 
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“for in the agreement or constituted 
in manner agreed upon by the par- 
ties, 
(c) been made in ccnformity with the 
law governing the arbitration pro- 
; cedure, one : 
(d) become final in the country in. which 
it was made, | 
(e) been in respect of a matter which 
may lawfully be referred to arbi- 
tration under the law of British 
. India, 
and the enforcement thereof must.not be 
contrary to the public policy or the law 
of British India. - - 
(2) A foreign award shall not be enforce- 
able under this Act if the Court dealing 
with the case is satisfied that— = 
(a) the award has been annulled in 
the country in which ib was made, 
or 
(b) the party against whom it is sought 
to enforce the award was not 
given notice of the arbitration pro- 
ceedings in sufficient time to en- 
able him to present his case, or 
was under some legal incapacity 
and was not properly represented, 


or ; 
(e) the award does not deal with all. 
the questions referred or contains 
decisions on matters. beyond the 
scope of the agreement for arbi- 

tration : 

Provided that if the award does not deal 
with, all questions referred the Court may, 
if it thinke fit, either postpone the enforce- 
ment of the award or order its enforcement 
subject tothe giving of such security by 
the person Seeking to enforce it as the Court 
may think fit. J `. 

(3) lf a party seeking to resist the’ en- 
forcement of a foreign award proves’ that 
there is.any ‘ground other than the non-. 
existence of the conditions specified in 
clauses la); (b) and e) of sub-section (1), or 
the exisience of the conditions specified in 
clauses (b) and (e) of sub-section (Zj, entitl- 
ing him to contest the validity of the award, 
the Court may, if it thinks fit, either re- 
fuse to enforce the award or adjourn the 
hearing until after the expiration of such 
period as appears tothe Court to be Tea- 
sonably sufficient to enable that party to 
take the necessary steps to have the’ award 
annulled by the competent tribunal. 

Evidence. Pe a 

(1) The party seeking to enforce a foreign 

award must produce— ae Oe 
(a) the original award or a copy thereof 
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duly authenticated in manner re- 
quired by theelaw of the country 
in which it was made; 

(b) evidence proving that the award has 

3 become final; and . 

(c) such evidence as may be necessary 
to prove that the award is a foreign 
award and that the conditions 
mentioned in clauses (a), (b) and 
(c) of sub-section (1) of section 7 
are satisfied. 

(2) Where any document requiring to be 
produced. under sub-section (1) is in a 
foreign language, the party seeking to 
enforce the award shall produce a transla- 
tion into English certified as correct by a 
diplomatic or consular agent of the country 
to which that party belongs or certified as 
correct in such other manner as may be 

` sufficient according to the law in force in 
British India. 

9. Saving. 

Nothing in this Act shall 

(a) prejudice any rights which any per- 
son would have had of enforcing 
in British India any award or of 
availing himself in British India of 
any award if this Act had not been 

. passed, or 

(b) apply to any award made on an arbi- 
tration agreement governed by the 
law of British India. 

10. Rule-making powers of the High 
‘Court, 

The High Court may make rules con- 
sistent with this Act as to— 

(a) the filing of foreign awards and all 
proceedings consequent thereon or 
incidental thereto; 

(b) the evidence which must be furnish- 
ed by a party seeking.to enforce a 
foreign award, under this Act; 
and 

(c) generally, all proceedings in Court 
under this Act. 5 





THE FIRST SCHEDULE. 
PROTOCOL ON ARBITRATION CLAUSES 

The undersigned, being duly authorised, 
declare that they accept, on- behalf of the 
countries which they represent, the follow- 
ing ‘provisions ; . 

1. Hach of the Contracting States re- 
cognises the validity of an agreement whe- 
ther relating to existing or future differ- 
ences between parties subject respectively 
to the jurisdiction of different Contracting 
States by which the parties to a contract 
agree to submit to arbitration all or any 
differerices that may arise in connection 
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with such contract relating to commercial 
matters orto any other matter capable of 
settlement by arbitration, whether or not 
the arbitration is totake place in a country 
to whose jurisdiction none of the parties is 
subject. 


Each Contracting State seserves the right ~ 


to limit the obligation mentioned above 
to contracts which are considered as com- 
mercial under its national law. Any Con-. 
tracting State which avails itself of this 
right will notify the Secretary-General of 
the League of Nations in order that the 
other Contracting States may be so in- 
formed. 

2. The arbitral procedure, including the 
constitution of the Arbitral Tribunal} shall 
be governed by the will of the parties and 
by the law of the country in whose territory 
the arbitration takes place. 2 

The Contracting States agree to facilitate 


“all steps in the procedure which ‘require 


to be taken in their own territories, in aç 


cordance with the provisions of their law. 


governing arbitral procedure applicable tc 
existing differences. - 

3. Each Contracting State undertake 
to ensure the execution by its authorities 
andin accordance with the provisions of 
‘its national laws of arbitral awards made 
in its own territory under the preceding 
articles. 

4. The Tribunals of the Contracting 
Parties, on being seized of a dispute re- 
garding a contract made between persons to 
whom Article -applies and including an 
Arbitration Agreement whether référring to 
present or future differences which is valid 
in virtue of the said article and capable of 
being carried into effect, shall refer the 
parties on the application of either of them 
to the decision of the Arbitrators. | 

Such reference shall not prejudice the 


competence of the judicial tribunals in case 


the agreement or the arbitration cannot 
proceed or becomes inoperative. 

5. The present Protocol, whigh shall re- 
main open for signature by all States, shall 
be ratified. The ratification shall be de- 
posited as soon as possible with the Secte- 
tary-General of the League of Nations who 
shall notify such deposit to all the Signatory 
States. | ; h 

6. ‘The present Protocol will come into 
force as soon as two ratifications have been 
deposited. Thereafter it will take effect, 
in the case of each Contracting State, one 
month after the notification by the Secre- 
tary-General of the deposit of its ratifica- 
tion. * i ; 
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7. The present Protocol may be denounc- 

ed by any Contracting State on giving one 
year’s notice. Denunciation shall be effected 
by a notification addressed to the Secretary- 
General of the League, who will imme- 
diately transmit copies of such notification 
to all the other Signatory States and in- 
form them of the date on which it was re- 
ceived. The denunciation shall take effect 
one year after the date on which it was 
notified to the Secretary-General, and shall 
operate only in respect of the notifying 
State. 
- 8. The Contracting States may declare 
that their acceptance of the present Pro- 
tocol. dges not include any or all of the 
undermentioned territories: that is to say, 
their colonies, overseas possessions or ter- 
ritories, protectorates or the territories over 
Which they exervise a mandate. . 

The said States may subsequently adhere 
separately on behalf of any territory thus 
‘excluded. The Secretary-General of the 
League of Nations shall be informed as soon 
as possible of such adhesions. He shall notify 
such adhesions to all Signatory States. 
They will take effect one month after the 


notification by- the Secretary-General to all | 


Signatory States. 
The Contracting States may also denounce 


the Protocol separately on behalf of any of 


the territories referred to above. Article 7 


-applies to such denunciation. 





THE SECOND SCHEDULE. 


` CONVENTION ON THE EXECUTION or FOREIGN 
ARBITRAL AWARDS. 


a Article l.—In the territories of any 
High Contracting Party to which the pre- . 


sent Convention applies, an arbitral award 
made in pursuance of an agreement, whe- 
ther relating to existing or future differences 
(hereinafter called “a submission to arbi- 
tration”) covered by the Protocol on 
Arbitration Clauses opened at Geneva on 


September 24, 1923, shall be recognised as 


binding 4nd shall be enforced in accord- 


-ance with the rules of the procedure 
-of the territory where the award is relied 


upon, provided that the said award has 
been made in a territory of one of the 
High Contracting Parties to which the 
present Convention applies and between 


_persons who are subject to the jurisdiction 
_of one of the High Contracting Parties. 


Taq obtain such recognition or enforce- 
ment, it shall, further, be necessary: 


-, .(a) That the award has been made in 
$ of a submission to. 


pursuance 
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arbitration which is valid under 
the law applicable thereto ; 

(b) That the subject-matter of the 
award is capable of settlement by 
arbitrasion under the law of the 
country in which the award is 
sought to be relied upon ; 

(c) That the award has been made by 
the Arbitral Tribunal provided for 
in the submission to arbitratiom 
or constituted in the manner 
agreed upon by the parties and in 
conformity with the law governing 
the arbitration procedure ; 

. (d) That the award has become final 
in the country in which it has 
been made in the sense that it will 
not be considered assuch if it is 
open to opposition, appel or 
pourvoi en cassation (in the coun- 
tries where such forms of pro~ 
cedure exist) or if it is proved that 
any proceedings for the purpose 
of contesting the validity of the 
award are pending ; 

(e) That the recognition or enforcement 
of the award is not contrary to the 
public policy or to the principles 
of the law of the country in 
which it is sought to be relied 


upon. 

Article 2.—FEiven if the conditions laid 
down in Article 1 hereof are fulfilled 
recognition and enforcement of the award 


. shall be refused if the Court is satis- 


fied : 
(a) That the award has been annulled 
in the country in whichit was 


made; mi 

(b) That the party against whom it is 
sopzht to use the award was not 
given notice of the arbitration 
proceedings in sufficient time to 
enable him to present his case; or 
that, being under a legal incapa- 
city, he was not properly represen- 
ted ; 

(c) That the award does not deal with 
the differences contemplated by or 
falling within the terms of the 
submission to arbitration or that 
it contains decisions on matters 
beyond the scope of the submission 
to arbitration. . 

If the award has not covered all the 
questions submitted to the arbitral tribunal, 
the competent authority of the coùntry 
where recognition or enforcement of the 
award is sought can, if it thinks fit, post- 
pone such.recognition or enforcement or 
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grant it subject to such guarantee as that 
authority may deoide. 

Article 3.—If the party against whom the 
award has been made proves that, under 
the law governing the arbitration pro- 

"cedure, there isa ground, other than the 
grounds referred to in Article 1 (a) and 
(c) and Article 2 (b) and (c), entitling him 
to contest the validity of the award ina 
Court of Law, the Court may, ifit thinks 
fit, either refuse recognition or enforcement 
of the award or adjourn the consideration 
thereof, giving such party a reasonable 
time within which to have the award 
annulled by the competent tribunal. 

Article 4—The party relying upon an 
award or claiming its enforcement must 
supply, in particular: 

(1) The original award or a copy thereof 
duly authenticated, 


the requirements of the law 
of the country in which it was 
made ; 


(2) Documentary or other evidence to 
the award has become 
final, in the sense defined in Article 
1 (d), in the country in which it was 


prove that 


made ; 
(3) When necessary; 
; other evidence to .prove that the 
conditions laid down in Article 1, 
paragraph 1 and paragraph 2 (a) 
and (c), have been fulfilled. 

A translation of the award and of the 
other documents mentioned in this Article 
into the official language of the country 
where the award is sought to be relied 
upon may be demanded. Such translations 
must be certified correct by a diplomatic 
- or consular agent of the country to which 
the party who 
award belongs or by a sworn translator 
of the country where the award is sought 
to be relied upon. 

Article 5.—The provisions of the above 
Articles shall not deprive any interested 
party of the right of availing himself ofan 
arbitral award in the manner and tothe 
extent allowed by the law or the treaties 
of the country where such award is sought 
“to be relied upon. 

Article 6.—The 


present Convention 


applies only to arbitral awards made after: 


. the coming into force of the Protocol on 
Arbitration Clauses, opened at Geneva 
on September 24, 1923. 

Article 7—The present Convention 
which will remain open to the signature 
of all the signatories of the Protocol of 1923 

..on Arbitration Clauses, shall be ratified. 
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according to 


documentary or 


seeks to rely upon the - 
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It may be ratified only on behalf of those 
Members of the League of Nations and 
non-Member States on whose behalf the 
Protocol of 1923 shall .have been 
ratified. 

Ratifications shall be deposited as soon 
as possible with tha Secretary-General of 
the League of Nations, who will notify such 
deposit to all the signatories. 

Article 8.—The present Convention shall 
come into force three months after it shall 
have been ratified on behalf cf two* High 
Contracting Parties. Thereafter, it shall 
take effect, in the case of each High Con- 
tracting Party, three months after the 
deposit of the ratification om its behalf 
with the Secretary General of fhe League 
of Nations. 

Article 9.—The present Convention. may 
be denounced on behalf of any Member of 
the League or non-Member State. Denun- 
ciation shall be notified in writing to the 
Secretary-General of the League of Naticns, 
who will immediately send a copy thereof, 
certified to be in conformity with the 
notifications, to all the other Contracting 
Parties, at the same time informing 
them of the. date on which he received it. 

The denunciation shall come into force 
only in respect of ihe High Contracting 
Party which shall have notitied it and one 
year after such notification shall have 
reached the Secretary-General of the League 
of Nations. 

The denunciation of the Protocol on 


Arbitration Clauses shall entail, ipso facto, 


the denunciation of the present Conven- 
tion. > 

: Article 10..—The present Convention does 
not apply to the Colonies, Protectorates or 
territories under suzerainty or mandate of 
any High Contracting Party unless they 
are specially mentioned. 

The application of this Convention to 
one or more of such Colonies, Protectorates 
or territories to which the Protocol on 
Arbitration Clauses opened, at Geneva on 
September 24th, 1923, applies, can be effect- 
ed at any time by means of a declara- 
tion addressed to the Secretary-General of 
the League of Nations by one of the High 
Contracting Parties. 

Such declaration shall take effect three 
months after the deposit thereof. 

The High Contracting Parties can at 
apy time denounce the Convention for all 
or any. of the Colonies, Protoctorates or 
territories referred to above. Article 9 
hereof applies to such denunciation. _ 

Article 11.—A certified copy of the pre- 
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sent Convention shall be transmitted by 
the Secretary-General of the League cf 
Nations to every Member of the League of 
Nations and to every non-Member State 
which signs the same. 


AGT No. VLI of 1937. 


THE WORKMEN'S COMPENSATION (AMEND- 
MENT) ACT, 1937. 


Received the assent of the Governor-General on 
the 4th March, 1937, and published in the Gazette 
of India, Part 4, dated the 13th March 1937. 


An Act further to amend the Workmen's 
Compensation Act, 1923, fora certain pur- 
pose. és 


Whereab it is expedient further tc 
amend the Workmen’s Compensation Act, 
1923, for the purpose hereinafter appear- 
ing; It is hereby enacted as follows: — 

1. Short title. 

This Act may be called the Workmen's 
Compensation (Amendment) Act, 1937. 

2. Amendment of section 35, Act VIII 
of 1923. 

(1) Section 35 of the Workmen’s Com- 
pensation Act, 1923, shall be re-numbered 
as sub-section (1) of that section and in 
the said seciion as so re-enumbered— 

(a) for the words “paid ‘to” the words 
“deposited with” shall be sub- 
stituted ; 

(b) for the words “for the benefit of", 
where they occur for the first 
time, the words “which has been 
awarded to or may be due to" 
shall be substituted ; 

(c) afte? the word “receipt” the word 
“ distribution” shall be inserted ; 

(d) for the word “awarded” the word 
“deposited” shall be substituted ; 
and 

(e) for the words “and applicable for the 
benefit of" the words “which has 
been awarded to or may be due to” 

- shall be substituted. 

(2) To the said section as so re-number- 
ed the following proviso shall be added, 
namely :— 

“Provided that no sum deposited under 
this Act in respect of fatal ac- 
cidents shall be so transferred 
without the consent of the employer 
concerned until the Commissioner 
receiving the sum has passed orders 
determining its distribution and 

* apportionment under the provisions 
of sub-sections (4) and (5) of 
section 8.” 

(3) After the said section as so re- 
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numbered the following sub-section shall 
be added, namely :— >è ° 
“ 2) Where money deposited with a 
Commissioner has been so trans- 
ferred in .accordance with the, 
rules made under this section, the 
provisions elsewhere contained in 
this Actregarding distribution by 
the Commissioner of compensation 
deposited with him shall cease to 
apply in respect of any such 
money.” 


ACT No. VIII of 1937 


THE CODE OF CIVIL PROCEDURE (AMEND- 
MENT) ACT, 1937. 


Received the assent of the Governor-General on 
the 4th March, 1937, and published in the Gazette of 
India, Part 4, dated the 13th March 1937. 

An Act further to amend the Code of Civil 
Procedure, 1908 for certain purposes. 


Whereas it is expedient further to 
amend the Code of Civil Procedure, 1908, 
for the purposes hereinafter appearing ; 
lt is hereby enacted as follows: 

1. Short title and commencement. 

(1) This Act may be called the Code of 
Civil Procedure (Amendment) Act, 1937. 

(2) It shall .come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint. 

“2. Insertion of new section 44A in Act 
V of 1908. . 

After section 44 of the Code of Civil 
Procedure, 1908, the following section shall 
be inserted, namely :— 

“44A. Execution of decrees passed by 
Courts in the United Kingdom and other reci- 
procaiing territory. n 

(1) Where a certified copy of a de- 
cree of any of the superior Courts of 
the United Kingdom or any reci- 
procating territory has been filed 
in a District Court, the decree 
may be executed in British India 
as if it had been passed by the 
District Court. 

(2) Together with the certified copy of 
the decree shall be filed a cer- 
tificate from such superior Court 
stating the extent; if any, to which 
the decree has been satisfied or 
adjusted and such certilicate shall, 
for the purposes of proceedings 
under this section be conclusive 
proof of the extent of such satisfac- 

“ tion or adjustment. 
(3) The provisions of section 47 shall 
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as from the filing of the 
certified copy of the decree apply 
to the proceedings of a District 
Court executifig a decree under 
this section, and the District Court 
shall refuse execution of any such 
decree, if it is shown to the 
satisfaction of the Court that the 
decree falls within any of the 
exceptions specified in clauses (a) 
to (f) of section 13. 


Explanation 1.—‘Superior Courts’, with 
reference to the Uniled Kingdom, 
means the High Court in England, 
the Court of Sessionin Scotland, 
the High Court in Northern Ireland, 
the Court of Chancery of the 

« County Palatine of Lancaster and 
the Court of Chancery of the County 
Palatine of Durham. 

Explanation 2.—‘Reciprocating territory’ 
means any country, or territory, 
situated in any part of His 
Majesty’s Dominions or in Indias 
which the Governor-General in 
Council may, from time to time, 
by notification in the Gazette of 
India, declare to be reciprocating 
territory for the purposes of this 
section ; and ‘superior Courts’, with 
reference to any such territory, 
means such Courts as may ‘be 
specified in the said notification. 


Explanation 3.—‘Decree’, with reference 
to a superior Court, means any 
decree or judgment of such Court 
under which a sum of money is 
payable, not being a sum payable 
in respect of taxes or other charges 


of a like mature or in respect of © 


a fine or other penalty, and 

(a) with reference to superior Courts 
in the United Kingdom, includes 
judgments given and decrees made 


in any Court in appeals against 


such decrees or judgments, 
but 
(b) inno case includes an arbitration 
award, even if such award is 
enforceable as a decree or judg- 
ment.” 
"3. Amendment of rule 22 of Order XXI 
of the First Schedule of Act V of 1908. 
In rule 22 of Order XXI of the First 
Schedule of the Code of Civil Procedure, 
1908, in 1 (b) after the words “party to 
the decree” the following shall be inserted, 
namely :— 
“or where an application is made for 
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execution of a decree filed under 
the provisions of section 444”. 


ACT No. IX of 1937. 


THE CODE OF CIVIL PROCEDURE (SECOND 
. AMENDMENT) ACT, 1937. 


Received the assentof the Governor-General ¢ 





the 4th March, 1937, and published in the Gazette 


of India, Part 4, dated the 13th March, 1937. 


An Act further to amend the Code of Civil 


Procedure, 1908, for certain purposes. 


Whereas it is expedient further to amend 
the Code of Civil Procedure, 1908, for the 
purposes hereinafter appearing; Jt is here- 
by enacted as follows : 

1. Short title. 

This Act may be called the Code of Civil 
Proceduré (Second Amendment) Act, 1937. 

Sean renamen of section 60, Act V of 


In the proviso to sub-section (1) of sec- 
tion 60 of the Code of Civil Procedure, 
1908,— 

(a) for clauses (h) and (7) the following 
clauses shall be substituted, namely : 

“(h) the wages of labourers and do- 
mestic servants, whether payable 
in money or in kind ; and salary, 
to the extent of the first hundred 
rupees and one-half the remain- 
der of such salary ; 

(i) the salary of any public officer -or 
of any servant ofa railway com- 
pany or local authority to the 


extent of the first hundred rupees.. 


and one-half the remainder of 

. such salary : 
Provided that, where the whole or any 
part of the portion of such salary 


liable to attachment has been. 


under altachment, whether con- 
tinuously or intermittently for a 
total period of twenty-four 
months, such portion shall be ex- 


empt from attachment until the. 


expiry of a further period of 
twelve months and, where such 
attachment has been made in 
execution of one and the same 
decree, shall be tinally exempt 
from attachment in execution of 
that decree ;"; 

(b) in clause (k), for the figures “1897” 
the figurs “1925” shall be substi- 
tuted : hi 

(c) for clause (1) the following clause 
shall be substituted, namely :— 

“(1) any allowance forming part of 
the emoluments of any publi 
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officer or of any servant of a 
railway company or local autho- 
rity which the Governor-General 
in Council may be notification 
in the Gazette of India declare 
to be exempt from attachment, 
and any subsistence grant or 
allowance made to any such offi- 
cer or servant while under sus- 

e pension ;"; 

(d) the Explanation at the end shall be 
re-numbered as Explanation I and 
to the Explanation as so re-num- 
bered the following words shall be 
added, namely :— 

‘and in the case of salary other than 
salary of a public officar or a 
servant of a railway company or 
local authority the attachable 
portion thereof is exempt from 
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attachment until it is actually 
payable”; and 

(e) after the Explanation as so re- 
numbered the following Expla- ' 
nation shall be added, namely :— 

“Heplanation 2.—In clauses (h) and 
(i), ‘salary’ means the total 
monthly emoluments excluding 
any allowance declared exempt 
from attachment under the pro- 
. visions of clause (1), derived by 
a person from his employment 
“whether on duty or on leave." 

"3. Retrospective effect. 

The amendments made by section 2 shall 
not have effect in respect of any proceed- 
ings arising out of any suit instituled be- 
fore the first day of June, ninteen hundred 
and thirty-seven. : 


Coronation Claims 

‘The accession of the new King means a 
new Court of Claims, but the matter decid- 
ed by the last Court in reference to the 
same Coronation date will not require re- 
hearing. It is announced that “all claims 
of services to be performed at the time 
of Their Majesties’ Coronation (except 
those dispensed with by the Royal Pro- 
clamation of December 18) and offers to be 
received for the same, will hold their first 
meeting at the Council Office on Thursday, 
February 11, at 11 P. m.” 

Claims received, heard and determined 
by the Court of Claims set up by the 
Royal Proclamation of May 28 last are 
excluded from the consideration of ‘the 
present Court, and no further petitions in 


Extracts from Contemporaries. 


respect of those claims will be received 
unless there has been any change of tenure 
of any petitioner or any change ‘in the 
nature of the service to be performed. 

The ruling relating to the Barons of the 
Cinque Ports was so framed that, whereas 
King Edward VIII required no canopy, the 
Barons will be the bearers of that which, 
it, is reported, Their Majesties will use 
on May 12. There have already been re- 
ports in the Press as toits making, its 
fine materials and gorgeous colouring; and 
it will bea brave sight to see the Barons 
of the Cinque Ports, their services unrequir- 
ed in so many Ooronations, once more 
performing the ancient rite:—Fhe Law 
Journal, dated Jan. 30, 1937. 





REVIEW 


Bombay Poliée Acts: By Mr. MANGAL- 
Das JAMNADAS GoRDHANDAS, ADVOCATE, 
Hiex Court, Bombay : PUuBLISHED sy Tur 
PorUuLAR Book DEPOT, Laminaton Roap, 
‘BomBay 7: PrioE Rs. 3-4-0. 

In this book, the learned author has 
reproduced the Bombwy City Police Act 
swith commentaries and has mentioned in 
the Notes analogous and corresponding 
provisions,of the Criminal Procedure Code. 
The book also contains other relevant 
legislative enactments such as the Bombay 


Prevention of Prostitution Act and the 
Indian Motor Vehicles Act. One special 
feature of the publication is that the author 
has succeeded in presenting to the 
layman and to the Policeman a clear idea 
as to the scope and provisions of the en- 
actments dealt with, in lucid language. 
without over-burdening it with case-law, 
though relevant cases have not been- 
omitted. We hope that the book will serve 
the purposes for which it has been 
published. á 


` 
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THE DRUNKEN MOTORIST. 


By Trevor Thomas, M. D., B. S.D. P.H., R. C. P. §. 


The question of the fitness of the motorist 
whois under the influence of alcohol to 
drive his car, continues to provide police 
surgeons with meny difficulties, and no 
really satisfactory working | method for 
Seling the matter has vet ‘been evolv- 
ed. i 
Recently physiologists have improved 
their methods and technique so that 
it is possible to determine with much 
accuracy the exact percentage of alcohol in 
a subject's blood, but, except in gross cases 
of alcoholism, this is not-very helpful, since 
it is common knowledge that individual 
tolerance varies enormously. Further, a man 
may show minor signs of drunkenness and 
yet still be capable of controlling a car quite 
satisfactorily. Itis even possible that a 


small dose of alcohol given to some drivers- 


—notably those of the “over-cautious” type 
may actually improve their driving— 
though this effect will, of course, be entirely 
temporary. 

The assessment of drunkenness by 
physical signsis a matter of difficulty,.since, 

again, personal physical; idiosyncrasy may 
‘gOnfuse the issue. Some individuals react 
to a-small dose of alechol by showing dila- 
tation of the pupils, flushing amd physical 
signs often taken to signify that a much 
larger quantity of ‘intoxicant has been 
consumed. 

Looking atthe question- as a whole— 
there are four main-difficulties in assessing 
drunkenness: 

(1) The difficulty of estimating individual 
idiosyncrasy to‘alcohol. This makes know- 
ledge of the actual amount of alcohol which 
has been consumed and the concentration 


present in the blood of the ‘subject of con- 


firmatory importance only. . n% 
(2) The difficulty of ‘assessing the effects 
of shock in cases ‘where accident. has 


occurred, ‘and ‘of differentiating thése™ 
éffects from those of alédkol. ‘a 


. a 


- Gontrol_ a motor vehicle. It 


(3) The influence of the time” faclor 
During ‘the period between ihe ccmmission 
of ihe alleged offence and tke examination, 
the subjeef's condition may either improve 
or deteriorate. 

(4) The lack of uniformity of method and 
non-standardisaticn of tests for alleged 
drunkenness. Certain tests which have 
been used are impossible to some subjects 
even when tLey are completely sober. 

It appears that since the matter in ques- 
tion is tbe subject's actual capability 10 
drive a motor car, more should be done to 
determine this, rather {than to draw de- 
ductions purely from the physical signs 
which may be present. Obviously a 
practical driving test is not feasible, but 
it does ‘appear possible to investigate the. 
degree of acuity in the subject of those 
faculties which-are of the greatest import- 
ance for the safe handling of a motor’ 
vehicle. It is possible to determine the 
acuity of an individual's intelligence 
by tests—notably these based upon the 
investigations of Binet and Simon. 

These tests have been evolved by the 
repeated testingof normal individuals by 
means of oral and visual problems, and 
their efficiency at these was recorded as a 
numerical factor. These tests are stand- 
ardised and universally applicable, and, 
of great use‘in-assessing degrees of mental 
defect. It might be possible to evolve 
Similar tests for assessing capability to 
is ab once 
obvious that factors other than intelligence, 
must be taken into consideration, .but the 
analogy is by no means so strained -as it 
might at first sight appear to be. Alcohol 
obeys the law..of dissolution, that is, the 
highest centres of the human mind ‘and 
the higher ¢ritical.faculties arë first :affect- 
ed, KO i TEN: 
Now, quite apart from an individudl's 
nicchanical capability to controla motor cah 
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a dose of alcohol much too small to afiect his 
motor centres may produce a blunting of 
this critical faculty, and cause a false sense 
of security, encouraging him to “speed 
up.” These facultjes should be capable of 
being tested with accuracy on Binet Simon 
lines. Combined with this there. should 
be an estimation of neuromuscular efficiency 
and co-ordination to cover the physical 
side. ; 

Asan example of this, the “reaction time” 
of the subject could be rapidly and simply 
determined. ‘This result expresses as a. 
definite figure the efficiency and rapidity 
of response of a subject toa given sudden 
stimulus—in other words, the rapidity 
with which they cope with an emergency. 
Visual co-ordination and aquity could 
easily be tested. These tests, both nervous 
and physical, would be evolved by ihe 
repealed examination of a large number of 
individuals, and would be standardised. 
Itshould thus be possible ultimately to 
assess the driving efficiency of any indivi; 
dual as compared with what can be regard- 
ed as the standard of safety. 

Cerain other poinis emerge in connection 
with these suggested tests, and provide 
some answer to the difficulties mentioned 
above. i 

(1) Blood tests and examination of ihe 
physical signs of the subject, such as 
ungsteadiness, incoherence, dilatation of 
the pupils, etc., are of course corroborative 
evidence. 


If pure driving efficieney is tested, 
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personal’idiosynerasy to alcohol need not 
confuse the issue. 

(2) The effects of shock can be estimat- 
ed by comparing the performance of the 
‘subject at the first examination (as soon as 
p.ssible after the accident) and again two 
days later when complete sobriety has been 
reached. 

It may be added in this connection that 
it would be of great value if the efficiency 
of every driver was tested atthe time of the 
initial driving test, and his figure recorded. 
This would make a comparison cf figures 
still more useful. 

(3) The influence.of the time factor can 
be estimated by comparing the performance 
of the subject with the standard perform- 
ance of average efficiency and also with 
his own previous figures. 

(4) All tests would be conducted ac- 
cording toa strictly uniform and standar- 
dised procedure, and the results numeri- 
cally recorded. 

The above scheme is advanced as a sug- 
gestion only, Prohably there are many 
difficulties in its practical application. 
Nevertheless, it seems possible that if such 
a variable and intangible thing as human 
intelligence has been made capable of exact 
numerical calibration, it mignt be worth 
while trying to estimate drunkenness,, 
difficult though this may be, along similar 
lines, and thusto aid in the solution’ of 
some of the difficult cases which are ‘so 


DAMAGE 


It is a matter of more than academic im- 
Portance that the law relating to damage 
‘done by fire should be clearly defined, 
and any decision which tends in this 
direction deserves more than passing at- 
tention. ‘Phe judgments of the Court of 
Appeal in the recent case of Collingwood 
v. Home and Colonial S:ores, Ltd. (1936,3 
All. E. R. 200), have, it is thought, thrown 
considerable light on the subject of liabil- 
ty for fire and also on the extent of 
the general duty of an occupier of 
premises. 

It appears from numerous cases‘in the 
early, reports that at common law the 
occupier of premises was responsible to 
his neighbour for damage done by-a fire 
which spread from his premises to those’ 
of his- neighbour, -whether caused by his 


frequently encountered:—-Justice of the 
Peace. 
BY FIRE ,° 


agent or by himself, and it is also clear. 
that he was not liable for fire caused by 
the actof q stranger; but whether the 
liability in the former case was an absolute 
one, or whether it rested on negligence, must 
remain a matter for speculation. A statute 
was passed in Queen Anne’s reign which 
was superseded by the Fires Prevention 
(Metropolis) Act, 1774. Section 86 of this Act, 
(which is not limited locally) provides 
that “no action, suit or process whatever 
shall be had, maintained or prosecuted 
against any person in whose house, chamber, 
satble, barn or other building, or on 
whose estate, any fire shall accidentally, 
begin.” Unfortunately the. draftsman did 
not trouble .to explain what the Legis- 
lature meant by the ambiguous word, 
“ accidentally.” -Blackstone (Gomm, I. 431): 


. 
a . 
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took: the view that the section afforded 
exemption even from the results of a 
negligent act, but fortunately the Court 
of Queen's Bench (in Philliter v. Phippard 
1847, 11, Q. B. 347) adopted a narrower 
interpretation of the word, and limited the 
operation of the statute to cases where 
the fire was the result of inevitable accident. 
The occupier, therefore, is liable for a 
fire caused by negligence. The further 
question, “ whose negligence is he respon- 
sible for?” was considered in Black v. 
Christchurch Finance Co. (1894, A. C. 48), 
where the occupier was held liable for 
the damage caused by a fire which was 
kindled by an independent contractor 
contrary to his instructions. It would 
appear, 
liable for the negligent acts of any person 
but a stranger. 

In Midwood v. Manchester Corporation 
(1905, 2K. B. 597), a claim in respect of 
damage by fire was considered in the 
light of an entirely different principle. 
The plaintiff's premises had been damaged 
by fire resulting from an explosion under 
the highway which was traced to a defec- 
tive cable laid by the defendants under 
their statutory powers, which did not ex- 
empt them from liability 
nuisance. Although Rylands v. Fletcher is 
nowhere mentioned in the judgments, the 
Court ‘of Appeal clearly accepted the 
plaintiff's contention that electricity is a 
dangerous thing within the rule in that 
famous case, and that consequently the 
defendants were liable independently of 
negligence.. The defendants had, of course, 
introduced the electricity under the high- 
way for their own purposes, but there is 
nothing in the judgments to Suggest that 
the result would have ‘been different if the 
action ‘had tbeen one between adjoining 
owners ‘of private dwelling-houses. Cer- 
tainly that view of the case is borne 
out by the later case of Musgrove v. 
Pandelis (1919, 2 K. B. 43). Here the facts 
were that the plaintiff oceupiéd rooms 
over the defendants garage. A fire 
started in the carburettor of the defen- 
dant’s car, spread to the petrol tank, and 
eventually to the plaintiff's premises. The 
trial Judge found for the -plaintiff, and 
the Court of Appeal unanimously upheld 
the decision. They did so on two grounds; 
first because a motor with petrol in the 
tank was in these circumstances a danger- 
ous thing within the rule in Rylands v. 
Fletcher ; and, secondly, because the fire 
which caused the damage to the piaintifi’s 


therefore, that the occupier is: 


in respect ‘of. 
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property was not the orginal fire: which - 
carburettor, ` 
but a second fire which started at the- 


started accidentally in the 


petrol tank owing to the negligence of 
the defendant's servant in failing to cut 
out the flow of petrol by turning off the 
tap. Neither of- these grounds, itis sugs 
gested, is altogether satisfactory. It had 
been decided 10 years earlier (in Wing 
v. L. G. 0. C., 
motor vehicle on the highway is notea- 
dangerous thing within the rule in 
Rylands v. Fletcher, and Fletcher-Moulton, 
L.J., in that case expressed the view that 
the rule is only applicable “ where by 
excessive use of some private -right a 
person has exposed- his neighbour's prop- 
erty or person to danger.” That aman 
is making excessive use of his garage or 
the land on which it stands when he 
keeps a motor-car in the garage is a pro- 
position as revolting to common sense as 
it is (apart from Musgrove. v. Pandelis) 
devoid of authority. The second ground 
for the decision is ingenious, although it 
savours of the metaphysical. -As counsel 
for the defendant pointed out, there was 
in fact onè fire only; there are few fires 
which could not have been prevented at 
some stage, and to draw a line at that 
point in each would be practically nu'lifying 
the statute. i 

It will be seen that the operation of 
sec. 86 of the Fires Prevention Act has 
been limited in two ways: (i) by the 
restricted interpretation of the word “acci- 
dentally” ; and (ii) by applying the rule in 
Rylands v. Fletcher tothe agency causing 
the fire, and so excluding the statute 
altagether. 

In the Collingwood case, the plaintiff 
had rooms over the defendants’ premises, 
and he sued in respect of a fire which 
had started in those premises owing to 
the defective electric wiring. The evidence 
of negligence having proved insufficient 
in the court below, the plaintiff on appeal 
relied chiefly on ‘the proposition that by 
introducing the electricity the defendants 
had brought themselves within the rule of 
absolute liability, and Midwood v. Man. 
chester Corporation, and Musjrove v. Pandelis 
(both supra), were relied on. The Court 
had no difficulty in distinguishing these 
and other authorities -to the same effect: 
Musgrove v. Pandelis was strengiy criticis- 
ed, Roche, L. J., going so far as to ex- 
press the view that “it should come 
before the House of Lords fcr considera- 
tion.” A- distinction was ‘drawn between 


1909, 2, K. B. 652) that a” 


ae 


te 


at : 


public companies and others who deal 
with gas, electricity and waterfor purposes 
of gain, and the house-holder who uses 
these “dangerous” commodities for domestic 
purposes. Of Midwvod's and similar cases, 


Lord Wright, M. R., said: “In all these. 


caces there was nothing comparable with 
the ordinary domestic installation of 
electric wiring for the ordinary comfort 
and convenience of life; the dangerous 
things were. being: handled in bulk and in 
large quantities.” 

. This is clearly a decision of some im- 
portance. The liability of an occupier 
for the results of faulty installation ‘of 
electricity, gas arid’ water for domestic 
purposes, and for any „damage caused by 


their escape, is now shown to be a liabi- 


lity in negligence, and is not. touched by: 
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Rylands y. Fletcher. The cases on leaking 
water-cisterns have usually been explain- 
ed on the ground that the water has been, 
introduced into the building for the com-. 
mon benefit: of all cecupiers, so thatthe 
maxim volenit non fil injuria applies: In 
future, it is suggested, it will not be 
necessary for defendants, in these cases, 
to base their argument on any such nar- 
row grund, for Collingwood’s case has 
established that, the, rule of absolute lias 
bility has no, application to cases where 
the occupier of premises, without negli- 
gence on his part, has in the ordinary, 
domestic user of those premises. caused, 
damage to his neighbour. In such cases 
the loss will lie where it falls, and the 
householder, if he is a “reasonable man,’ 
will insure against it.—The Law Journal, 





SENTENCE OF JOSE MARIA MARTIN 


- “Jose Maria Martin, stand up! Jose, 
Maria Martin, you. haye been indicted, 
tried and convicted by a jury’ of your 
countrymen of the erime of murder, and 
the court is now about to pass upon you 
the dread sentence of the law. Asa usual 
thing, Jose Maria Martin. it is a painful 
duty for tle judge of a, court of justice 
to pronounce. upon a human being, the, 
sentence of death There is something 
horrible abcut it, and the mird of- the 
court naturally revolts frm the per- 


‘formance of such a duly. Happily, kow- 
- ever, your case. is, relieved of all such:un- 
‘pleasant features and the OQourt takes 


positive delight in sentencing you to death ! 
“You are a young man, Jcee Maria 
Martin; apparently of good physical condi- 
tion and robust health. Ordinarily you 
might have looked forward to many years 
of life, and the Court hasno doubt you 
have, and have expected to die ata ripe 
old age; but you are about to be cut off 
in conseqwence of your own act. Jose 
Maria Martin, it is now the springtime, in 
a little while the grass will be springing up 
green in these beautiful valleys, and on 
these broad mesas and mountain sides, 
flowers will be blooming; birds will be 
singing their sweet carols and nature will 
be putting on her most gorgeous and her 
most attractive robes, and life will be 
pleasant and man will want to stay, but 
none ‘of this for you, Jose Maria Martin; 
the flowers will not bloom for you, Jose 
Maria Martin ; the birds will not carol for 
you, Jo:e Maria Martin ; when these things 


come. to gladden the senses, of men you 
will be occupying a space about six by 
two beneath the sod, and the green grass; 
and those beautiful flowers will be growing 
above your lowly: head. 


“Phe sentence of the Court is that- you 
be taken from this place to-the county 
jail; that you be there kept safely and: 
securely confined, in the custody of the 
sheriff until the day appointed for. your 
execution. (Be very careful; Mr. Sheriff, 
that he have no, opportunity to escape and 
that. you have him at the appointed place 
at the appointed time), that you be.--so, 
kept, Jose Maria Martin, until—Mr. Clerk 
on what day-of the month does Friday, 
about two weeks from this time come? 
March twenty-second, your ‘Honor). Very: 
well,—until Friday, the twenty-second day 
of March, when you will be taken by the 
Sheriff from your place of confinement to 
some safe and convenient epot within the 
county. (That is, in your discretion, Mr. 
Sheriff, you are only confined to the limits 
of this county), and that you be there 
hanged by the neck until you are dead, 
and the Court was about to add, Jose Maria 
Martin, ‘May God have mercy on. your 
soul, but the Court will not assume the 
responsibility of asking an All-wisee Pro- 
vidence to dothat which a jury of your 
peers has refused todo. The Lord could 
not have mereg on your soul! However, if 
you effect any religious belief, or are 


‘connected. with any religious organization, 


it might be well for you to send for your 
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priest or yous minister and get from him, 
—well,—such consolation as you can ; but’ 
the Court advises you to place no reliance 
upon anything of that kind! Mr. Sheriff, 


remoye the prisoner.” : 
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The. Court records of Taos county, New 


Mexico, do not show the final outcome of 


this. case. Jose Maria Martin escaped and 
was never heard of again:—Case and 


Comment, 


Imperial Acts, 1937. 


AGT No. X of 1937. 
THE INDIAN PEEGERICITY (AW ENDMENT) ACT, 


Received the assent of the Governor-General on the 
4th March 1937, and publishedin the Gazette of 
India, Part 4, dated the 13th March, 1937. 


An Act further to amend the Indian Elec- _ 


tricity Act, 1910, for certain, purposes. 


- Whereas it is expedient further to 
amend the Indian: Electricity Act, 1910, 
for the purposes hereinafter appearing; 
It is hereby enacted as follows:— 


1. Short title and commencement. 

(1) This Act may be called the Indian 
Electricity. (Amendment) Act, 1937. . 

(2) It shall come into force on such date 
asthe Governor-General in Council may 
by. notification in the Gazette of India, 
appoint. 5 


2. Application of Act. 

The Indian Electricity Act, 1910- (heres 
inafter referred to, asthe said Act), shall, 
in, its application to British. India, in- 
cluding British Baluchistan and the Son- 
thal ‘Parganas but excluding Burma, be 
- amended, in the manner hereinafter pro- 
vided. 


“3. Insertion of new section 36A in Act IX 
of 1910. © > A 

` After section 36 , of the said Act the 
following section. shall bs inserted, 
namely:— 


36-A Central Electricity Board. 
- (1) A Board to be called the Central 
Electricity Board shall be consitituted to 
exercise the powers conferred by sec- 
tion 37. 
(2) The, Central Electricity Board shall 
consist of fifteen members, namely:— 
(a) a, chairman to be nominated by the 
be Governor General in Council ; 
(b) one. member to be nominated by 
: each ofthe Local Governments of 
Madras, : Bombay, Bengal, the 
United Provinces, the Punjab, 
Bihar, the Central Provinces, 
Assam, the -North-West Frontier 
Province, Sind and Orissa; 


x 


(c) one member, holding office for a 
Period of three years to be nos 
minated alternately by the Focal 
Goyverament of Delhi and the Local 
Government of Ajmer-Merwara; 

(d) ene member to be nominated by the 
ou Commissioner of, Railways, 
an f 

(e) one member to be nominated by the 
Chief Inspector of Mines, i 

(3) Any vecancy Occurring in the Board 
otherwise than by the expiry of the term 
of office of the member referred to in 
clause (c) of: sub-section (2), shall be filled 
as soon as may be by a nomination made 
by the authority by whom the member 
vacating office was nominated. 

(4) The Board shall -have full power to 
regulate by by-laws or otherwise its own 
procedure and the conduct of all -business 
to. be transacted by it. f 

(5) The powers of the Central ` Electrieity- 
Board may be exercised notwithstanding 
any vacancy in the Board.” -7 
ai Amendment of section 37, Act IX: of 
1910. ; 
Inseclion 37 of the said Act, for the 
words “Governor General in Council”, in 
both plices where they occur, the words 
“Central Electricity Board” shall be sub- 
stituted., 

5. Amendment of section 38, Act IX of 
1910. - 

In section 38 of the said Act,— 

(a) sub-section (3) shall be omitied, 


an 
(b) sub-section (4). shall be re-numbered 
as sub-section (3). 4 


ACT No. XI of 1937 
THE INDIAN BOILERS (AMENDMENT) 
ACT, 1937 ae 





Received the assent -of the Governor-General 
the 4th March 1937,and published in the Gazette of 
India, Part 4, dated the 13th March, 1937. an, 


An Act further to amend the Indian Boilers 
Act, 1923, for certain purposes. , 
Whereas it is expedient further to 

amend the Indian Boilers Act, 1923, for. 

the purposes hereinafter appearing; It ig 
hereby -enacted as follows:— : _ ee: 
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_ 1. Short title and commencement. 

(1) This Act may be called the Indian 
Boilers (Amendment) Act, 1937. 

(2) It shall come into force on such date 
as the Governor-General i in Council may, 
by notification in the Gazette of India, 
appoint. a 

2. Application of Act. 

The Indian Boilers Act, 1923 (hereinafter 
referred toas the said Act), shall, in its 
application to British India, including 
British Baluchistan and the Sonthal Par- 
ganas but excluding Burma, be amended 
in the manner hereinafter provided. 

= Amendment of section 2, Act V of 
192 

In genie. 2 of the said Act, after clause 
(a) the following clause shall be inserted, 
namely:— 

“(aa) ‘Board’ means the Central ‘Boilers 

Board constituted under section 


27-A;” 
4 Insertion of new section 27A in Act v 
of 1923. 
After section 27 of- the said- Act, the 


dou: section shall be inserted, name- 
y 

“27A. Central Boilers Board. 

(1)A Board to be called the Denta 
Boilers-Board shall be constituted to exer- 
cise the powers conferred by section 28. 

(2) The Board shall cons! ist of fourteen 
membets, namely — 

(a) a chairman to be nominated by the 
Governor-General in Council; 

(b) one member to be nominated by eich 
of the Local Governments of 
Madras, Bombay, Bengal, the 
United Provinces, the Punjab, 
Bihar, the Central Provinces, 
Assam, the North-West Frontier 
Province, Sind and Orissa; 

(c) one member, holding office for a 
priod of three years, to be no- 
minated alternately by the Local 
Government of Delhi and the Local 
Govefnment of Ajmer-Merwara ; 
and 

(d) one member to be nominated by 
T Chief Commissioner of Rail- 


s. 
(3) Re vacancy occurring in the 
Board, otherwise than by the expiry of the 
term of office of the member referred to 
in clause (c) of sub-section (2), shall be 
filled as.scon as may be by a nomination 
made by the authority by whom the 
member vacating office was nominated. 
(4) The Board shall have full power to 
regulate by by-laws or CHE THIER: „its own 
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procedure and the conduct of all business to, 
be transacted by the Board. 

5) The powers of the Board may be ex- 
ercised notwithstanding any vacancy in 
the Board.” 

E Amedment of section 28, Act V’ of 


23. 

In section 28 of the said Act, — 

(a) for the words “Governor-General 
in Council” in both places where 
they occur, the’ word “Board” 
shall be substituted; and 

(b) after clause (a) the following clause 
shall be inserted, namely:— : 

“(aa) for prescribing the AE EN 
c2s in which, the extent to which, 
and the conditions subject to 
which variation from the stan- 
dard conditicns laid down under 
clause (a) may be permitted;.. 





ACT No. XII of 1937. 
e THE CONTEMPT OF COURTS (AMENDMENT) ` 
ACT, 1937 


Receiped the assent of the Governor-General on the 
10th March 1937, and published in the Gazette of 
India, Part 4, dated the 13th March 1937. ; 


An Act to amend the Contempt of Courts 
Act, 1925, fora certain purpose. 


Wkereas it is expedient to amend the 
Ccntempt of Courts Act, 1926, for the pur- 
pose hereinafter appearing; It is hereby 
enacted as follows: — 


1. Short title. 
This Act may be called -the Contempt of 


Courts (Amendment) Act 1937. 


2. Amendment of preamble to Act XII of 
1926. 

In the preamble to ‘the Contempt of 
Courts Act, 19-6 (hereinafter referred to as 
the said Act’, the word “subordinate” BA 
be omitted. 


Pe Amendment of section 3, Act XII of 
926. 


To section 3 of the said Act the follow- 
ing proviso shall be added, namely:— ` 

“Provided further that ‘notwithstanding 
anything elsewhere contained in any law 
no High Court shall impose a sentence in 
excess of that specified in this section for 
any contempt either in respect of itself or 
of a Couri subordinate to it.” 





igs? 
ACT No. XIII of 1937. 
| THE INDIAN TEA CESS (AMENDMENT) ACT, 
xe | 1937. . 


` Received the assent of the Governor-General on the 
13th March 1937, and published in the Gazette of 
India, Part 4, dated the 20th March, 1937. 


. An Act further to amend the Indian Tea 
Gess. Act, 1903, for a certain purpos?. 


Whereas it is expedient further to amend 
the Indian Tea Cess Act, 1903, for the 
purpose of securing that the said Act should 
cease to be in force in.Burma; It is here- 
by enacted as follows:— 


1, Short title. 
This Act may be called the Indian Tea 
Cess (Amendment) Act, 1937. 


2. Amendment of section 1, Act IX of 
1903. 
To sub-section (2) of section. 1 of the 
Indian Tea Cess Act, 1903, the words “and 
Burma” shall be added. a 
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ACT No. XIV of 1937 
: THE INDIAN ETA N ARMENE MENT) ACT, 


Received the assent of the Governor-General on 
"the 13th March, 1937, and published in the Gazette 
of India, Part 4, dated the 20th March, 1937. 

An Act further to amend the Indian 
Limitation Act, 1908, for a certain purpose. 

Whereasit is expedient further to amend 
the Indian Limitation: Act, 1908, for the pur- 
pose hereinafter appearing; It is hefeby 
enacted as follows: . 


1. Short title. . 
- This Act may be called the Indian Limi- 
tation (Amendment) Act, 1937.° . 


2. Amendment of Article 149, 
Schedule to Act IX of 1908 

In Article 149 in the First Divisicn of 
the First Schedule to the Indian Limita- 
tion Act, 1908, to the entry in the first 
column the following words shall be added, 


First 


“namely; 


“except a suit before the Federal Court 
in the exercise of its original 
jurisdiction”. 


Extracts from Contemporaries. 


Case of an Idol. ` 4 

A Singapore © rrespondent, referring to 
my comments on the Mongoose trial in 
November, asks (inter alia) whether there 
is anything to prevent an accomplished 
mongoose from suing “by its next friend”? 
He refers to Pramatha Nath Mullick v. 
Pradyumna Kumar Mullick (1925, L.R. 52, 
Ind. App; 245) in a letter set out on p. 84 
post. . : 

That was the celebrated” case wherein 
the Judicial Committee of the Privy Ootin- 
cil held that the will of an idol as to the 
location of its thakurbari must be respect- 
ed, and that accordingly the suit should 
be remitted in orderthat the idol might 
appear by a disinterested next friend to be 
appointed by the Court. 

The story is told in the headsnote.:: A 
Hindu, having consecrated an idol as a, 
household deity, bequeathed it with the 
rest of his property to J., his adopted son, 
directing him to maintain the worship. J. 
built a-thakurbari and dedicated it to the 
idol by a deed under which the idol was not 
to be removed therefrom unless another 
suitable thakurbart was provided. 
J.s death a partition took place between his 
three sons; the thakurbari remained joint, 
but annual turns of performing the worship 


After. of -the Judge. 


were appointed. One brother (the appel- 
lant) claimed a declaration that during his 
term of worship he -had the right to remove 
the idol to his own house-: The brothers 
said this right was excluded by the deed, 

The -trial judge made the declaration 
prayed He held that as J. was not the 
founder of the worship he could not impcse 
conditicns on the dedication. The Appel- 
late Court at Calcutta dismissed the suit, 
holding that the condition was for the idol's 
benefit and, therefore, binding. The J.O., 
approving the views (a) that the idol was 
not a mere chattelin the hands of J., and 
(b) that J. was the shebait and not the 
founder, . held as aforesaid:—The Law 
Journal. ` f ear 


The Judicial Character. | 

In replying for the toast of “Bench and, 
Bar,” proposed by Sir Austen Chamberlain 
at the Golden Jubilee dinner of the Bir-, 


mingham- Jewellers’ and Silversmiths’ As- < 


sociation recently, Lord’ Hewart sume 
marised in an amusing speech the character 
But is it so wonderful that 
he should, as-Lord Hewat said, pass at 
a bound from the partisanship of the Bar 
to the “profound and permanent impar 


r 
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tiality” of the Bench ? We have understood 
that the art of success for the advocate 
is to see the birong points of his opponent's 
case.. That the full-bottomed wig heigatens 
at least the appearance of wisdom, we can 
understand. It musb have been when wear- 
ing this that “no man could be so wise 
as Lord Ohancellor Thurlow looked.” And 
the same “head-dress,” as Lord Hewart 
calls it, doubtless assists the urge to im- 
: partiality. That, we presume, is why the 
Supreme Court of the United States, which. 
does not wear it, ig, as current. report 
says, divided between the Old Deal and 
the New. *Of stock judicial phrases or 
“incantations,” “the matter falls within a 
‘very: narrow compass” is no doubt one. 
Though, as Lord Macnaghten said, in dis- 
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easier to put a matter into e nutshell than 
to keep it there. And when the Lord 
Chief Justice, turning from these reflections, 
said he preferred tothink of the bewilder- 
ing perfection of his eminent colleagués, 
he was in a distinctly humbler vein than 
Lord Bowen, with his well-known “conscious 
as we are of each other’s infirmities.” But 
it is well that the great responsibilities 
of the Chief Justiceship of England should 
be borne with so light an air. In proposing 
the toast Sir Austen Chamberlain had said 
that of all the British institutions to which 
we owe our liberties, there is none to which 
we owe a greater debt than to British ` 
justice and tothe British Couris of Law; 
and these in aspecial sense are represented 
by the office of the Lord Chief Justice:— 


cussing what we must now call “the late The Liw Journal. < , pee 
deceased Rule in Shelley's Case,” it is 
ar REVIEW 


A Manualof Indian Company Law:— 


By Messes. Nano Lat BHALLA ano N.. 


Kersana Iver. PUBLISHED py Tan INDIAN 
. Apvocate PUBLISBING House, KAPURTHIALA 

Housse, LAHoRE: Price Rs. 10. 

The Indian. Companies Act has been 
considerably changed due to the amend- 
ments effected in 1936 and we welcome this 
first ‘publication froin the Punjab on the 
amended Act by two authors, one of whom 
is already familiar with the legal public as 
Editor of a Law Journal, The Indian 
Rulings.. . a 

In this handy work, the authors ‘have 
tried to make this technical branch of law 
as clear and simple as possibly could be 
done and the whole thing is bound to’prove 
to be an useful conipanion to lawyers and 
guide to businessmen.: The. sections which 
have been added or substituted have been 
given initalics and are easily distinguish-- 
able from the old ones. The authors have 
done well in giving in atabular form a table. 
of offences and penalities and also ‘have 
added a ‘table showing ‘list of-registers and 
documents to be kept which is an improve- 

. ment-on the existing commentaries. The 
: * pubjects of “Misfeasance Proceédings” and 


e 
- e 


“Public Examination" have been very ex- 
haustively dealt with in view of English as 
well as Indian decisions and the authors 
have given some definite views on con- 
flict of opinions of different High Coutts 
on subtle points of limitation, ete. Even 
the cases decided after the book was in 
print -have been inserted on green slips in 
their proper places. ` 
“We hope that the authors would also 
give in the next edition a list of cases 
cited as it would facilitate easy reference 
to commentary. , Sc also ‘parallel réferences 
and names ofspariies may be given in the 
commentary ‘where the cases have been 
relied upon forthe principles enunciated. 
Bolder types for the text of the sections 
will serve to differentiate them from’ the. 
body of the’commentary. : 

“On the whole, this is an excellent publica- 
tion and we would fall in with the remarks 
of the Hon'ble Mr. Justice Monroe that 
this"book “ought to be in the hands of every 
one who is concerned with the formation: 
and management of Joint Stock Companies 
as well as of every member of the legal 
profession.” The get-up is very good and 
the price is moderate, 


Side a 
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DISPUTES BETWEEN DIRECTORS ° 


Partnerships seem to be gradually becom- 
ing fewer in commercial life. What has 
been. judicially described as the partnership 
in the guise of a private company has be- 
come practically the normal method of pri- 
vate trading. But at least one of the rules 
governing dissolution of partnerships has 
been incorporated into company law. 

It frequently happens that a company is 
composed of on'y {wo share-holders, who 
hold the issued capital in equal shares, and 
that they are the only directors. In other 
words, voting power is equal, and when a 
dispute occurs in such circumstanzes the 
only thing to do is to wind up under the 
“just and equitable” clause. 

The leading cise on this is In re Yeni lje 
Tobacco Co., Ltd. (1916, 2 Ch, 426%. . In that 
cas? W. and R. were the only directors, and 
they had equal voting power. They could 
not agree, and in fact, were not on speak- 
ing terms with one another. Lord Cozens- 
Hardy, M. R., said (at p. 432), “I think 
that in a caselike this we are bound to 
say that circumstances which would justify 
the winding up of a partnership between 
these two by action are circumstances which 
should induce the Court to exercise its 
jurisdiction under the just and equitable 
clause, and to wind up the company.” 
Warrington, L J., in the same case (at 
p. 435) used almcst identical language, 
although he pointed out a qualification 
which must not be forgotten. He said, 

we . in a case like the present, where 
there are only two persons interested, where 
there are no share-holders other than those 


> . + 


two, where there are no meansof overrul- 


ing, by the action of a general meeting of 
share-holders the trouble which is occasioned 
by the quarrels of the two directors and 
share-holders, the company ought! to be 
wound up if there exists such a ground as 
would be sufficient for the dissolution of 8 
private partnership at the suit of one of the 
partners againat the other.” 


1867—37 ; 


If the voting power of the mtmbers can 
be used to ge‘ out of the difficulty it ought 
to be used. The general meeting of share- 
holders is the company’s domestic tribunal, 
and the-Oourt will not usurp the functions 
of the general meeting. This was em- 
phasised by Warrington, L. J., in Re 
Furriers Alliance, Ltd. (1907, 51 Sol. Jo. 


172), when he said (at p. 173): “In the case . 


ofa partnership there is no méans by which 
ene partner is able to.contrel the other, 
In tke case of a company, where two direc- 
{ors could not agree, there is an authority 
which can be invoked - namely, the author- 
ity of the share-holders of the company.” 
He went on to say that the directors in that 
case did not possess each one equal half of 
the voting rights, for there was one vote 
over, which might bea casting vote. The 
facts of the case were that there were two 
directors, who, or whose families, held an 
equal number of shares. Only five other 
shares were issued, and they were held by 
five different persons. None of these five 
appeared in the action, but it was stated 
that two would support the making of a 
winding up order, wilst the other three 
would cppose it. Continuing his judgment, 
Warrington, L. J., said: “It seemed, therefcre, 
that the deadlock to which he had referred 
was not a deadlock at all: it was only a 
temporary deadlock. It was possible under 
the Articles to appoint an additional direc- 
tor, and then there might be no deadlock 
at all, and the business of the company: 
could goon,” anda winding up crder was 
refused. 

From the decision in Re Furrier’s Alli- 
ance, Ltd, it would appear that even so 
small a majority as a casting vote will be 
ground for refusing a winding up order 
On the other hand, the Ccurt will hot be 
bound by the wishes of a majority of votes 
if the majority is influenced by fraud, and 
its conduct requires investigation. 
Variety Theatres, Lid, (1893, 2 Oh. 235),) 


(In ra: 


ee 
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These principles bring “to mind the pro- 
vis.ons of the Companies Act, 1929, intend- 
ed to facilitate the calling of general meet- 
ings. If there are only two directors, and 
they cannot agree, they are rot likely to agree 
on thecalling of general meeting. One will 
want 10 call the meeting because he thinks 
he has the majority of voting power in his 
favuur, and the otber will oppose for that 
reagon. In such circumstances it is quite 
likely that there will be no quorum of 
directors to authorise thec ling of a general 
meeting. This position is met by section 114 
of the Act of 1929, which provides that the 
directors,sBall, ‘if so required by share- 
holders holding not less than one-tenth of 
such of the issued share capital as carries 
the right of voting at general meetings of 
the ccmpany, convene a penere. meeling, 
and that if they do not comply with such 
request within 21 days of tLe deposit of the 
requisition at the company's registered 
office, the requisition'sts can call the meet- 
ing themselves It is often possible by the 
exercise of this power to remove the ob- 
structive element from the directorate. The 
drawback is that the methcd is by no means 
speedy, inasmuch as three weeks must 
elapse before the meeting can be convened 
by the requisitiohists, so that atleast a 
month will elapse before the meeting can 
be held. In Palmer's Cumpany Precedents, 
Part I, p. 375, there is a useful precedent of 
a requisition calling- upon directors to hold 
a general meeting, and some extremely 
helpful suggested kinds of resolution. | 

Some Articles of Association provide that 
disputes between the directors shall be re- 
ferred to arbitration. The practical value 
of these is very doubtful. ` Such a provision 
was included in: the Articles’ in In re 
Yenidje Tobacco Cò., Ltd. (supra) where 
the provision was to the effect that, should 
any dispute or différence arise between the 
directors consequent wkereon inability to 
pass a dirévtors’’ resolution should result, 
then the matter in dispute should be re- 
ferred to two arbitrators (one to be appoint- 
ed by each director) or their umpire, who 
should communicate their award to the 
secretary, to be entered in the minute book 

.and deemed to have been duly passed by 
the board of directors. One (apparently out 
‘of many another) such dispute was reférred 
to two arbitrators, who could not agrée, and 
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then an umpire was appointed, and the 
result was that the parties were some 18 
days before the arbitrators and umpire, the 
cos!s of the arbitrators and umpire amount 
ing to upwards of 1,002, to say nothing of 
the costs of the two parties, each of wh m 
had to pay his own costs. Referring to the 
provisions of jhe Article dealing wah ‘this 
topic, Warrington, L. J., said (at p. 435,: 
“In my judgment the article does not con- 
template a case such as the present, where 
in the daily intercourse between the two 
directors, they are unwilling tospeak to each 
ather and discuss the affairs of the company. 
It relates, I think, to specific cases where a 
particular resolution important to ‘the com- 
pany cannot be passed because of a dispute 
or difference between the two directors, and 
it is therefore necessary to obtain the 
authority of some third person who will say 
what is to he dene. It seems to me it has 
no reference to the ordinary every day busi- 
ness of the company andits conduct, and 


, that’ it really does not provide the means 


of gelting rid of the difficulties-which are 
encountered in the prescnt case.” The 
fact that such a provision in the Articles 
only relates to specific cases of a particular 
dispute limi's its value very much because 
such a state of affairs is not likely to ar.se. 
It is difficult to imagine twə directors 
actively opposing one another in an arbi- 
tration, and yet working together amicably 
in the general conduct of the company’s 
business. Differences between directors’ 
usually result from what Americans would 
call “incompatibility of temperament,” 
rather than an isolated difference of opinion 
ahich can be put right by the decision ofa 
thiid party. * 

The right to present a, petition for wind- 
ing up is not granted’ to “share holders” 
or “members. cf. the company,” but, by 
section 70 (1) of the Companies Act, 1929, to 
“any contributory.” “Contributory” is de- 
fined by section 158 as “eyery person liable to 
contribute to the assets of a company in 
the event of its being wound up.” A fully 
paid up share-holder is not, of course, liable 
to contribute anything, but the effect of the 
cases seems to be that any share-holder, 
whether his shares are fully paid up or not, 
is a ‘‘contributory” for the purposes of 
section 170 (1):—The Law Journal. 
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THE CELEBRATED MULE ČASÈ | 


Lyinan v. Dale, 262 Mo, 353, 171 S. W. 352, 


_ Lamm, J. It was Dr. Johnson (was it 
not ?. who observed that Oliver Goldsmith 
had “contributed tothe innocent gayely of 
mankind.” (Note bene: If, as a pundit 
tells me, it was Garrick, and not Goldsmith, 
Johnson spoke of, and if, in quoting, [I 
misquote, then memory has played a trick 
upon me, and a learned bar will correct me. 
Time and weightier matters press me to 
goon and leave the “quotation ?" stand.) 
The function of this suit is somewhat the 
same. Beginning with the “J. P.'s” it has 
reached tke “P. J.'s” and in its journey has 
Tun the gamut of thrée courts, one above 
the other. Now secundum regulam; it, a 
fuss over $5:, has reached the highest 
court in the state for final disposition—all 
this because (1) of divergence of opinion 
among our learned brethren of the 
Springfield Court of Appeals, and (2) the 
provisions of the Constitution in that behalf 
made and picvided: However, 
amount at stake is small, the value of the 
case for doctrine’s sake is great. | 

As I see it, the casé is this: Dale, aman 
of substance, a farmer, owned a brown and 
a gray mu'e, both young dnd of fine 
growth; one saddlewise, the other otherwise. 
Both, used to the plow and wagon, were 
entitled to the designation “well broke and 
gentle.” One Parker was Dale’s manservant, 
-and in the usual course of his employment 
had charge of these mules. On a day 
certain he had driven them to a water 
wagon in the humble office of supplying 
water toa clover huller in the Ozark region 
hard by its metropolis, to wit, Springfield. 
Eventide had fallen; i. e:, the poetiéal time 
of day had come when the beetle wheels 


his droning flight, drowsy tinkling lulls the’ 


distant folds, and all the air a sdlemn 
stillness holds. In other words, dropping 
into the vernacular, it was time to “take 
out." Accordingly, Parker took out with his 
mind fixed on the watchdog's honest bark 
baying deep-mouthed welcome as he drew 
near home; he mounted the ridable mule. 
He says he tied the othertothe hamies of 
the harness on the ridden one by a four or 
five foot halter rope, and was plodding his 
` weary ‘way homeward a la the plowman in 
the Elegy. The vicissitudes of the journey 
in due course brought him to Walnut 
Street in said city of Springfield. Af a 
certain Place in that street the city fathers 
had broken the pavement and made a 
“rick of brick” aside ‘3 long hole or ditch. 


if’ the, 


Hard by this rick of brick was a ridge of 
fresh earth capped by a. display of red 
lantern danger” signals. It seems the 
unridden mule crowded against the ridden 
one and harassed Parker by coming in 
scraping contact with his circumjacent 
leg. Any boy who. ever rode the lead 
horse in harrowing his father’s field “will 
get the idea. In this pickle he took hold 
of the halter rope, still fastened to the 
hamés, to keep the*unridden mule from 
rasping his said leg. It might.as well be 
suid at this point that. witnesses fur plaintiff 
did not observe that the end of the, ropé 
was attached to the hames of the ridden 


mule. As, they sawit, Parker was leading: 
“the mule. As will been seen a bit farther 


on, at this point a grave question arises, to 
wit: Isit negligence to lead a mule by 
hand, or should he 
neck” to his fellow ? But we anticipate: 
Going back a little, it seems as follows: 
At about the time Parker had reached said 
part of Walnut Street, plaintiff and two 
others were ina buggy pulled bya single 
hors: and oh thzir own way home to the 
country. So equipped, these s:veral pariies 
met face to facé. At this pointit will do 


to say that, while the mules were used to- 
being on the water wagon, it is not so clear. 


that these trave l+rs three were. Tnere arë 
signs of that artificial elation in the vehicle 
par y that, 


morning after prodazes the condition of 


involuntary expiation Dr. Von Ihring calls . 


“katzenjammer.” They disavow being half 
seas over or drunk. Their chief spokesman, 


as descriptive of the Situation, in part told : 


his story mathematically in this fashion: 
“Thad not drank so much but what I 


kept count. I can keep count until I take . 


three, and hadn’t quit counting yet... p..." 


In the course of their journey they, too, . 
the. 
ridge of dirt, and the red lights on Walnut ` 
Street. There they met, as said, the gray : 


cams to the brick rick, the ditch, 


and brown mule and Parker face to face. 


When mules and rider approached and. 


passed the three travellers, all on the same 
side of the ditch, the led mule (whether 


scaréd by the holé in the ground, the rick - 
of brick, or the ridge is dark) suied from. 


his fellow (‘spread” himse'f), and presently 
his hind Jeg was mixed up with tue suafis 


and wheel of the buggy. When th: status . 


quo ‘ante was re-established, both leg and 


l 


be fastened "neck and: 


in the evening springs from; 
drinking (“breathing freely”), but on the. 


69 4 
wheel were found damaged. Subsequently 
e blacksmith cffered to repair the damages 


to the wheel for, say, a dollar and a half, 
This sum defendan', though denying liabi- 


. lity, was willing end offered to pay, but 


plaintiff's dander wes up, and he, as buggy 
owner, demanded a new wheel worth ‘$5, 
and sued. In the justice court defendant 
lost outright and appealed. In the circuit 
court the same. The learned Judges of 
the Court of Appea'’s could not agree (the 
furcr scribendi being much in evidence, 
and three learned opinions falling from their 
several pens) and segtthe case here—and 
here it is. 

My Brother Graves has well disposed of 
it on certain grounds, but the theme being 
the Missouri mule, and state pride calling 
for further exposition, the said furor 
scribendi has seized me—witness* ° 

(a) lt is argued that it was negligence 
to ride one mule and lead its fellow by 
hand. That they should be halter-yoked 
“neck and neck.” Parker says he necked 
them in a way, but plaintiff takes issue on 
the fact. Allowing credit to plaintiff's 
evidence, two questions spring, viz.: First, 
Is the neck-and-neck theory “mule Jaw” in 


this jurisdiction ? Second. Ifs>, then was’ 


the absence of the neck-and-neck adjust- 
ment the proximate cause of the injury? 
We may Jet -tbhe first question be sett'ed 
in some other mule case and pass totke 
second as more important. It will be 
observed that the neck and forequarters of 
the mule did not do the damage. Contra, 
the hind quarters or “business end" of the 
mule were in fault. 
of facis of nature. 
haltering a mule neck and neck to another 
willnot prevent his hind parts epreading. 
His neck might be on one line, but his 
hind legs and heels might be on another—a 
divergent one. True, the mental concept 
relating to shying or spreading would 
naturally originate 
But it must beallowed as a sound psychologi- 
cal proposition that haltering his head or 
neck can in no wise control the mule’s 
thoughts or control tke hinder parts 
affected by those thoughts. So much, I 
think, is c’ear and isdué to be said of the 
Missouri mwe whose bones, in attestation 
of his activity and worth, Jie bleashing 
from Shiloh toSpion Kop, from San Jvan to 
Przemysl (pronounced, I am told by ‘a 
scholar, cas it is spelled). It results 
that the casual connection between tke 
negligence in hand and the injury is 
br.ken, and recovery cannot go on the 
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neck-and-neck theory., This because it 
is plain, under the distances disclosed by 
tLe evidence, that tLe mule's hind’ legs 
could reach the buggy wheel in spite of a 
neck-and neck attadi ment. oe 

(b) The next question is a bit elusive, 
but seems Jcdged inthe case. it runs thus: 
There being no evidence tending to show 
the mule was “wild and unruly” as charged, 
is such a mule per se a nuisance, a 
vicious animal, has he a heart devoid of 
social duty and fatally bent on mischief 
when led bya halter on the sireet of a 
town, and must his owner answer for his 
ao on that theory? Attend to that view 
of it: : 

(1) There aresporadic instances of mules 
behaving badly. That one that Absalcm 
rode and “went from under” him at a 
crisis in his fate, for instance. So it has’ 
been intimated in fireside precepts that 
the mule is unexpected in his heel action, 
and has other faults. In Spanish folk lore 
it is said: ‘He who wants a mule without 
fault*must walk. So, at the French chimney 
‘corner the adage runs: The mule | long 
keeps a kick in reserve for his master. 
“The mule don't kick according to no 
rule,” saith the American Negro. 
voice has been a matter of derision, and 
there be those who put their tongue in 
their cheek when speaking of it.. Witness 
the German preverb: Mules make a great 
juss about 
asses. Andso on, andso on. But none 
of these things are factors in the instant 
ease, for here 
no braying standing in ths -relation of 
causa causans tothe injury tothe wheel. 
Moreover, the rule of logic is that, induction 
which proceeds*by merely citing instances 


His” 


their ancestors having beem. 


there was no kicking and ' 


isa childish affair, and being without any ' 
certain principle of infefence, it may be- 


overthrown by. contrary instances. 
cordingly the faithfulness, the depend- 
ableness, the surefootedaess, the endurance, 


Acs ' 


the strength, and the good sense cf the ' 


mule (all matters of common knowledge) 


_ may be allowed to stand over against his 


faults and create either an equilibrium or 
a preponderance in the scales in his favor. 


He then, asa domestic animal,is entitled ` 


tothe doctrine thet, if he become vicious, 


guilty knowledge (the scienter) must be ' 


brought home to his master, precisely as it 
must be onthe dog or ox. The rule of the 
master’s liability for acts of the.ox is old. 
Exhibit 21:2% That for the acts of the 
dog is putthis way: The law allows the 
dog his first bite. 


Lord Cockburn's dictum’ 
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covers the master's liability on a kindred 
phase of liability for sheep’ Killing to 
wit: Every dogis entitled to atleast one 
worry. So with this mule.” Absent proof 
of the bad habit of “spreading” when led 
and the scienter, liability did not spring 
from the mere fact his hind leg (he being 
scared) got over the wheel while he was led 
by a fivefoot halter rope, for it must be 
held that aled mule isnot a nuisance per 
Be, unless he is to be condemned on that 
score out and out because of his ancestry 


and somelaw of heredity, some asinine - 


rule, so to speak-~a question we take 
next. 

(2)Some care should be taken not to 
allow such scornful remarks as that ‘the 
mule hasno pride of ancestry or hope of 
posterity” . to press upon our judgment. 
He inherits his father’s ears; but what of 
that? The 
angry Apollo, were an affliction to King 
Midas, but not-to the mule. He is a 
hybrid, but that was man’s invention cen- 
turies gone in some province of Acia 
Minor, and the fact is not chargeable to the 
mule. So the slowness of the domestic ass 
does not descend asa trait to the Missouri 
mule. Itis said that a thistle is a fat 
salad for an Ass's mouth. Maybe it is also 
in a mule's; but be it so, surely his 
penchant for homely fare cannot so fat 
condemn him that he does not stand 
rectus in curia. Moreover, if his eire 
stands in satireas an emblem of sleepy 
stupidity, yet that avails nought, for the 
authorities (on which I cannot put my 
finger at this mcment) agree that the 
Missouri mule takes .after his dam and 
nothis sire tn that regard. 
not four four-footed, the adage ‘saith, and 
yet to call a man an“‘ass” is quite a different 
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asses’ ears, presented by an 


All asses are. 
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thing than to call him “mulish.” Vide the 
lexicographers. . 

Furthermore, the very word .‘‘jackass” 
isa term of reproach everywhere, asin the 
literature of the law. Do wenot all know 
that.a certain phase of the law of neglig- 
ence, the humanitarian rule, first announced 
it has been said, in a donkey case (Davis v. 
Mann, 10 Mees. & W. 545) has been called 
by those who deride it, the “jackass doc-. 
trine?” Thison the doctrine of the adage; 
Call a dog a.bad name and then hang 
him. But, on the other hand, to sum up 
fairly, it was an ass that saw the heavenly 
visioneven Balaam, the seer, could not see 
and first raised a voice against cfuelty ie 
animals. Num. 22: 23 et seq. So did not 
Sancho Panza by meditation gather tLe 
sparks of wisdom while ambling along on 
the back of one, that radiatedin his won- 
derful judgments pronounced in his deci- 
sion by the common-sense rule of knotty 
cases in the Island of Barataria? Did nct 
Samson use the jawbone of one effectually 
CD a thousand Philistines ? Is not his name 
imperishably preserved in that of the fifth 
proposition of the first book of Euclid—the 
pons asinorum? But we shall pursue the 
subject.no farther. Enough has been said. 
to show that the ass is not wilhout sore 
rightsin the courts even on sentimental: 
grounds; ergo, if his Lybrid son, tracing his 


- lineage as Le does to the Jacks of Kentucky 


and Andalusia, inherits sme of Lis 
trai‘s, Le cannot be held bad per se. 


A $5 case having its tap rcot in anger 
(and possibly in liquor), should not drag 
its slow lengths through the courts for 
more than five years, even if it has earned 
tke soubriquet of “the celebrated mule 
case.” —Case and Comment. 





A Club Libel. 
On Tuesday of the present week, in 
Byrne v. Deane, the Court of Appeal, by a 


majority (Lord Justice Greer dissenting’,. 


allowed the defendants’ appeal from the 
judgment of Mr. Justice Hilbery, given in 
a libel action tried at Lewes. . The plain- 
tif, Mr. E. J. Byrne, was a member of 
the Seaford Head Golf Olub, of which the 
defendants, Mr. .and Mrs. Deane, -were 
directors. Mrs. Deane was’ also the secre- 
tary. Someone put up in the club-house a 
doggerel lampoon which read as follows : 
“For many years upon this spot 


Extracts from Contemporaries. 


You heard the sound of a merry bell; 
Those who were rash and those who were 
not 
. Lost and made a spot of cash; 
But he who gave the game away 
May he byrnn in hell and rue the day.” 
` DIDDLERAMUS. 
The verse was typewritten, and a “top 
and carbon" were exhibited, one above the 
other. In the one copy the word “byrnn” 
was deleted and the word “burn” substitut- 
ed. The facts which had inspired the lines 
were these. In August, 1935, certain 
automatic machines, 


called - impartially: 


54. , 
eithér “fruit machines” or “diddlers,” were 
removed from the club-house following 
police complaint. Mr. Byrnes view, 
not unnaturally, was that ihe verse meant 
that he kad given the information to the 
police, and he also contended that they 
meant that he had been guilty of under- 
hand disloyalty to the defendants and the 
other members of the club, and that his 
conduct was deserving of the gravest 
censure; that he was devoid of all true 
sporting spirit; and that he should, there- 
fore, be ostracised. The defendants denied 
that they had put the verses up. They 
also denied that the lampoon referred to 
Mr. Byrne, or was meant or understood 
to refer'to him, and they declared that it 
was not capable ‘of bearing the alléged, 
or any; defamatory meaning. Mr. Justice 
Hilbery gave judgment fcr the * plaintiff 
for 40s., “to show that he was justified in 
bringing the action toshow that he did 
not give information to the police, though 
he established no damage.” The defendants 
appealed. 


The Judgment. os nee 

Lord Justice Greer, in giving judgment, 
said that in allowing the statement to 
remiin on the clab-houte wall, the secre- 
tary, Mrs. Déane, was a consenting party 
to the publication, and he (his Lordship’, 
therefore, agreed with tuè trial judge on 
that point. The second question- Assum- 
ing publication, were the words defamatory 
cf the plaintif?—was much more difficult 
to answer. It damaged a man in the eves 
‘of all reasonable men to call him an “in- 
former," and he thought the jndge was 
justified in holding that the words used in 
. this case weré defamatory, and defamatory 


of the plaintiff, Lord Justice Slésser, on’ 


the other hand, thought that it was not 
possible to hold that 10 say of a man that 
Le had reported certain acts, wrongful in 
law, to the police, could be said to be de- 
famatory of him in the minds of the gerieral 
public. So long as the law regarded the 
office of common informer as one to be 
protected by law—and even in somé cases 
as worthy of reward—how cculd it be said 
that to call a person by a name implying 
he was prcmoting the interesis of the law 
was defamatory ? The words used were 
incapable of a defamatcry meaning, and 
the appeal ought to he allowed on that 
ground. Mr. Justice Greene agreed that 
the appeal ought to be allowed for the 
same reason. Now the case is an interest- 
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ing one. The reader will remember Lord 
Justice Scrutton’s dictum regarding words 


-which excite ‘“‘contempl, hatred, scorn, or 


ridicule... [snd] tend to deprive a [man] 
of friendly .intertourse and society.”. In 
Mawe v. Piggott, it was held not to be 
libellous toimply that a man endeavoured 
to suppress sedition in Ireland, for though 
such words might injure a man in the 
minds of criminals and rebels, they would 
not tend to lower him in the minds of right- 
thinking men. But to imply of à club 
member that he was on the look-out for 
slight breaches of the law, and reported 
acts which were perhaps merely mala quia 
prohibita, would not tend to secure his 
election to other clubs, or otherwise to 
supply him with friendly intercourse. “One 
remembers the effect on “right-thinking” 
boys of repo:is of delinquencies made 
by boys who were immensely unpopular in 
consequence, and one has, in the above 
connection, respectful doubts with regard 
to any hard-and-fast line as to reporting 
offences against the law to the “proper 
autborities."~-The Law Times, dated March 
6, 1937, 


Waste of Police Time. 

Complaint is often made that partiés 
and witness:s are often kept waiting un- 
necessarily at police courts, and in parlit 
cular that there is a large and cosily waste 
of plice time. Itis stated that the Com- 
missioner of Police for the Metropolis is 
instituting an inquiry in'o this matter so 
far as it alfecis the force under his com- 
mand., , 

Most couris ewe believe are jn the habit 
of fixing the*same hour for the attendance 
of all the defendants who have to answer 
summonses cn a particular aftérnoon. The 
sitting may last from say, 2 P. m.to 5 P. M; 
and if all the defendants andwitnesses attend 
punctually at 2 P. M, a great many of 
them will waste an hour or two. Looking 
at the matter from the poiot of view of the 
police this may meán that men who are 
really needed for important duties are 
idling away their time. It certainly seems 
uneconomical to allow a policéman to sit 
in court fortwo hours waiting to give eyi- 
dence that may occupy only aminute. 

It is, of coursé, impossible so to arrange 
a list so that nobody will be kept waiting: 
But it is not impossible to make some im- 
provement. If fifty summonses for minor 
offences are expected to occupy about two 
hours, twenty-five might bs summoned an 
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hour later than the other twenty-five. The 
timing could not be exact, and there might 
be still some waiting, or the court might 
find itself without any Wwork-to do for a 
little while between times, but we feel sure 
that the division of a list into two or three 
parts in this way would save much time. 
Possibly it has been tried in some courts 
already. 


Without Attendance at Court? 
Another way of saving police time would 

be to devise some scheme whereby the 

attendance of officers aft the police courts 


could in certain cases be dispensed with.. 


It is worth considering whether for alimi- 
ted class of offences such as the minor 
motoring offences, the defendant could be 
given the option of paying a penalty with- 
out appearance in court, cr of appearing if 
he preferred to do so. Local authorities 
have by statute tLe power to offer offen- 
ders in certain local taxation cases tke 
choice of paying a mitigated penalty, or 
of having the case heard and determined 
in court. The same method might, by legis- 
lation, be extended to specified police pru- 
secutions. 

It would be important that the defendant 
should be given to understand beyond all 
possibility of doubt, that he was under no ob- 
ligation to pay the penalty to the police, but 
had the right to defend the czse cr to ask the 
court toinflict a less penalty than the police 
suggested, and that only if he admitted his 
guilt and was content 10 pay the fine sug- 
gested by the police ought he to waive his 
right to a court hearing. 

It is probable that a great many offen- 
ders would be .glad to be refiered of any 
obligation to appear at court. -Already 
many of them prefer to write a letter to the 
court. At present this means the issue of 
a summons, service upon the defendant, a 
letter from him, a hearing in court, a notice 
to him, as to the amount of the fine im- 
posed, and generally a letter from him en- 
closing aremittance. Under the proposed 
system, there would be one letter from the 
police authority followed if the defendant 
so chose, by a reply from him enclosing a 
remittance. : E 

There might be a little additional cierical 
work in the police depariment, but probably 
not very mich. On the whole, it looks as 
though there would be a considerable sav- 
ing of clerical work, and there would cer- 
tainly bea yast saving of police time at 


present wasted in the. courts.— Justice of the - 


Peace, 


“ever. 
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Silence not an Admission. 

Lineham v. Tester (The Times, 30th Jan- 
uary) was a civil action for malicious pro- 
secution and false imprisonment, which 
went to the Court of Appeal, but there is 
a lesson in it for those *who are concerned 
with the criminal law. i 

The plaintiž had been entrusted by the 
deferdant with a cheque to pay to someone 
else. As a matter of fact the plaintiff plaged 


the money in safe custody and never had’ 


any intention of dealing dishonestly with it, 
but when the defendant questioned him 
on the subject he declined to answer some 
of bis questions and the deferfdgnt gave 
him into custcdy. In the end the plaintiff 
was discharged and then brought this action. 

In the Court of Appeal, Lord Justice 
Slesser, in the course of his judgment said 
ke repudiated tLe suggestion that because 


the plaintiff thought fit not to answer certain- 


questicns asked of him, the inference to 
be drawn was that he had committed larecny 
cr hed behaved with any impropriety what- 
lt seemed to him that the defendent 
went into tle matter quite recklessly. 
Silence under an accusation may, in 
certain sircumstances be taken as an ad- 
mission, but in criminal case this must 
not be pressed too far. A person who 
may be accused is entitled to remain silent 
and to refuse to answer questions without 
placing himself in the position of cne who 
has confessed his guilt or who has no ans- 
wer to the charge.—J ustice of the Peace. 


‘Rope for Counsel. 


Recently even the spectacle of Mr, 
Norman Birkett, K. O., pleading for a 
murderer in the Court of Criminal Appeal 
with the fatal rope which. his client was 
said to have used coiled twice round his 
neck in demonstration of an ‘ingenious 
theory failed to move the judges to allow 
the appeal. Such vivid demonstrations are 
comparatively rare and are élways unfor- 
gettable. Perhaps the strangest and most 
effective of them all was given by Mr, 
Justice Scrutton in trying tne “Brides in 
the Bath"*murderer. To show how the man 
might have drowned his wife without a 
struggle at the moment when she was going 
to enter a bath by pretending to lift her 
affectionately in—and then holding her 


knees up, he rose from his seat and went.. 


through the very gestures. His masterly 


dumb show proved fatal to the prisoner, - 


Nothing like it had ever had a place in a 
summing-up, and it was the subject of con. 


Biderable controversy. Though the musa 
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derer's appeal was dismissed,, the Lord 
Chief Justice expressed the opinion that it 
would have been better if the learned judge 
had not put forward his own speculations 
as to the manner of the- killing. 


A Vivid. Demonstfation. 
No less effective was Marshall Hall's 
famous re-enactment of the scene in which 
Prince Fahmy was shot, at the trial of 
Madame Fahmy for killing him. His crouch- 
ing, stealthy movements as he described the 
man’s menacing advance! upon his wife, 
his display with the €atal pistol suddenly 
pointed st the jury and then dropped 
rattling on the floor of the court pro: 
duced a tremendous effect on all who 
saw it. Afterwar’s discussing the case, 
he told how, while he was demonstrating 
with the weapon, he fuund himself pointing 
it at the judge and thought: “Suppose a 
cartridge were still left in the magazine 
and I were to pull the trigger and kill 
the judge!” As Le said, he would indeed 
have ended his career at the Bar in 
a blaze of gloy. But, ke contended, 
he would have had a perfectly good 
defence. Jle would have said the sume 
thing had happened io him as had hap- 
pened to Madame Fahmy, and they would 
both have got off. Asit was, her triumph- 
ant acquittal was fortunately a single 
one.—The Solicitors’ Journal. oe 


Prison Population of the world. 
The.Howard League for Penal Reform 

has circulated an interesting statement 

showing the total population of the 


principal countries of the world, the number 


of the prison population in ‘each and the 
number of prisoners per 1,00,000 of the 
general population. England has 29°9 per 
100,000, a figure much lower than most, but 
higher than Scotland (26.7). Northern Ire'and 
has 30°9 and the Irish Free State has 194. 

Why the Irish Free State should have a 
smaller proportion than other portions of the 
British Islands it is difficult to guess, 
though one knows what answer to expect 
from the favoured country itself. No 
country in Europe has a smaller comparative 
prison population than the British Islands. 
Most are very much higher. 

As might perhaps be expected in the 
present stage of their development the 
“authoritarian” states have a high compara- 
tive figure—Germany 1569 (excluding 
prisoners in concentration camps); Italy 126.4. 
But a democracy —the United States-—has a 
higher figure than either Germany or Italy, 
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testimony .to the lawleesnéss of a great 
people. Why some of the Baltic states have 
a high figure is again a puzzle Estonia 
275.2; Finland 231.8; Latvia 212.6. The 
older ani very stable Scandinavian com- 
munities have Denmark 143.8; Norway 57.1; 
Sweden 48 5. f 

The explanation of the divergencies is 
that the statistics are inadequate and com-_ 
piled on different bases. “Jomparisonis ex- 
tremely difficult,” says the League .it is 
really impossible. All one can see is that 
some countries do keep shut upa greater 
proportion of their population than others. 
Our own country’s figure would not have. 
been so favourable a few years ago before 
we realised that itis sound policy to send 
as few people to prison as possible, consistent 
with maintaining public order and respect 
for Jaw.— Justice of the Peace. 


Police versus Magistrates. 

Zeal isa desirable quality in.a police 
officer, and when it is applied to he problem 
‘of rond safety it commands general appro- 
val; but zeal must not outrun discretion. , 
While it isthe diy of the police to pro- 
secule those whom they consiler to be 
offenders, they must not be aggrieved when 
a decision goes against them. 
In the Divisional Court last week strong 
comments were made about the action of 
a chief constable who had sought to compel 
quarter sessions to state a case alter they 
had allowed an appeal from a conviction by 
petty sessions in a motoring prosecution. 
Quarter sessions had refused to state a 
case on the ground that no poini of law was’ 
involved, and this view was upheld by the 
High Court. Ist was stated that ‘the chief, 
constable was moved to take the course he 
did hy the prevailing outety about motoring 
cases. , 
Mr. Justice ‘Swift observed that there 
was amarked tendency on the part of the 
police who bring charges and come into, 
conflict with the magistrates - when they 
decide against them -to bring them to the 
High Court on some pretended point of law.. 
The fact is, as the learned judges pointed 
out, that quarter sessions heard both sides 
and were justified in coming to their con- 
clusion. If there was no point of law involv- ` 
ed, and ib was simply a question of decid- 
ing upon conflicting evidence, then the 
decision of quarter sessions on the appeal 
could not properly be reviewed. The police, 
having carried out their duty, should have 
let the matter rest— Justice of the Peace. 

dated January 23, 1937. A 
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. DISTRIBUTION BY COMPANY OF 


Along line of decisions has established 
that a company may in certain circumst- 
ances-distribute its profits in such a way as 
to reach the hands of the share-holders in 
the shape of capital and n't of income. 
As far as companies of the classes specified 
in the Finance Acts, 1922 and 1936, are 
concerned, such schemes for the legal 
avoidance-of tax may -not, of course, be 
employed .with the same freedom as that 
enjoyed by other companies. . 

The method adupted_in practice for the 
purpose of rendering a company's profits 
capital inthe hands of the share-holders, is 
by the capitalisation of the profits-pursuant 
to appropriate powers prior to the distribu- 
tion, and by their distribution in the shape 

- of bonus shares, with or without an option 
to receive cash in lieu thereof, or in'the 
form of redeemable debenture stock, or in 
the form of debentures redeemable either 
by the company or the shure holder even 
at short notice. 

There are certain requirements, however, 
which must be carefully observed in order 
to produce the desired result, 

It is essential in the first place that the 
company should have.the necessary powers 
under the articles. fo capitalise the profits: 
and if these powers are not conferred 
already by the articles, the articles must be 
aitered for the purpose; and the appropriate 
steps must be taken by means of the 
ec meetings, resolutions, and the 
like, 

Inland .Revenue Commissioners v. Blott 
(125 L. T. Rep. 497; (1921) 2 A: C.171) and 
Inland Revenue Commissioners v. ‘Fisher's 
Executors (134 L. T. Rep. :681; (1926) A.-C. 
395) are two of the leading cases -on‘the 
subject. 

In Blott’s case the company, in pursuance 
of powers conferred by the articles, had 
passed a resolution declaring that a bonus 
should be paid to its share-holders out of 
its undistributed profits, and -authorising, 
in satisfaction of such -bonus,ithe distribu- 
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PROFITS IN FORM OF CAPITAL 


tion among the share-holders of certain 
of its unissued shares credited, as fully 
paid up; and the shares thus allotted were 
held to be capital and not income in the 
hands of the recipients. I 
In Fisher's Executors a similar capitalisa- 
tion took place, but the form of the distribu- 


` tion was different, the bonus being in the 


form of 5 percent. debenture stock, which, 
however, was redeemable by the company 
after a fixed date some six years thereafter; 
and it was held that the bonus paid to the 
share-holders in debenture stock was not 
income but capital. : ‘ 

The principle of these decisions is to be 
found in an oft-quoted passage from the 
judgment of Lord Haldane in Blott's case: 
“It is a matter of principle, within the 
power of an ordinary joint stock company 
‘with [the appropriate articles], to determine 
conclusively against the whole world whether 
ib will withhold profits it has accumulated 
from distribution to its share-holders as 
income, and as an alternative, not dis- 
tribute them at all, but apply them in 
Paying-up the capital sums which share- 
holders electing to take up unissued shares 
would otherwise have to contribute. If 
this is done, the money so applied is 
capital, and never becomes profits in the 
hands of the share-holder at all. ‘What 
the latter gets is no doubt a valuable 
thing. Butitis a thingin the nature of 
an extra share certificate in the company. 
His new shares do not give him an im- 
mediate right to a larger amount of the 
existing assets. These remain where they 
were. The new shares simply confer a 
title to a larger proportion of the surplus 
assets, if and when a general distribution 
takes place, asin a winding up. In these 
assets the undistributed profits now 
allocated to capital will be included, profits 
which will be used:by‘the company for its 
‘business but henceforth as part of its 
‘issued share capital. Such a transaction 
appears to-me to-be one of ‘purely internal 


i 4 F : : 
58 . JOURNAL SAH 16710. 
management, with which no court can inter- position. Thus in Whêtmores case (10 T. 
fere.” : i G. 645), the debentures were redeemable 
The result is the same where the bonus after only a month. 
is distributed in the form of redeemable Where; however,, bonus shares are to be 
debenture or debenture stock. ‘distributed, ahd an option is given to take 
As Lord Oave pointed out in Fishers cash in liéu of shares, it will make a diffe- 
Executors: “It will be found impossible ..rence if cash is taken instead of the shares. 
‘to escape from the conclusion that the issue The mere fact that an option is given to 
of debenture stock...falls within the same take cash in lieuof shares will not con- 
category asthe issue of shares in Blott’s stitute the taking up of the new shares 
cast. Here, as in that case, the fund repre- income inthe hands of the share-holders; 
senting reserve and accumulated profits but, on the other hand, it has been held in 
was at the disposal of the company, which Inland Revenue Commissioners v. Coke: 
could determine as against the whole (1341. T. Rep. 699; (1926) 2 K. B. 246), 
‘world whether that, fund should be dis- that ifthe share-holder in such a case 
tributed to the share-holders as income or where there is an option of the kind 
should be retained: and applied to capital referred ta, takes the cash instead of tLe 
‘purposes. Itis true thatin this case the shares, the cash is income in his hands, 
reserve could not (as the articles stood) be although the shares, if taken up instead, 
distributed except under the authority of would have been capital. The correctness 
a special resolution, but such a resolution, of this decision, however, would -seem to 
could have been passed. It is true, also, be open to question: (see Inland Revenue | 
-that all, or the greater part, of the fund had Commissioners v. Wright, 135 L. T. Rep. 
been expended in increasing the value of 718, (1927) 1 K. B. at page 346). 
the company’s property; but that difficulty. Another case to be noted in this connec- 
could have been surmounted by borrowing tion is the case of Pool v. Guardian Invest- 
an equivalent sum for distribution. The ment Trust Company (126 L.T. Rep. 540 
company was, therefore, master of the (1922) 1K.B. 347). There “the respondent 
situation, and it elected definitely and company held sharesin another company 
-irrevocably not to distribute the fund as which had declared out of its accumulated 
income, but to impound and apply itas profits an extra dividend upon its common 
income-producing capita]; and that election, capital stock, this dividend consisting 
if made (as I do not doubt that it was partly of cash and partly of shares in 
made) in good faith, was binding on the another company, in which part of its 
share-holders, and could not be questioned. reserves were invested, It was held that 
by the Crown. No doubt the share-holders the distribution was not of capital, but of 
got debenture stock, which, like sharesin profits and gains, and was accordingly 
Blott’s case, was a valuable thing; but assessable tọ tax inthe hands of the share- 
they had no power tocall in the stock, holders. : 
which gave them no present right toreceive This case is,distinguishable from Blott's 
any part of the company’s assets either in case, for, as was pointed out in that case, 
money or money's worth, but only entitled a dividend may be paid not in money, but 
them to asum to be carved out of those in money's worth, by the delivery of 
assets if and when the stock was paid off. gocds or securities, forexample, as happened 
It ie true that debenture stock, unlike in Pools case. The distinction is well 
shares, creajes a debi; but the debt inthat stated there by Mr. Justice Sankey (as 


' case was not presently payable and may he then was): “Applying the metaphor of 


never become payable while the company 


nev h a reservoir to Blots case...from the 
is in existence. The whole transaction was 


reservoir of capital certain proceeds were 


. ‘hare machinery’ for capitalising profits and allowed to flow down the outlet stream, but 


involved no release against either as income 
or as capital.” f 
Where profits are thus capitalised and 
distributed by way of debentures, the fact 
‘that the debentures are: redeemable will 
not affect the position. The profits will still, 
be regarded as coming into the hands of the 


these proceeds were not allowed to reach 
the share-holder. The company enlarged 
the area of the reservoir and put backethe 
proceeds into the enlarged reservoir; in 
other words, the proceeds in that case never 
became the profit or gain or income of the 
share-holder, but were put back into the 
share-holders in the form’ of capital. Nor’ capital of the company, and the unissued 
does the interval of time within which the shares issued tc the share-holder in respect 
debentures may be redeemed affect the. thereof In the present case [Pools casé 


ne 1987 is 


just the opposite? has happened. The 
proceeds have been allowed to flow down 
the outlet stream, but they have not been 
put back into capitale They have been 
allowed to reach the share-holder in the 
form of a cash payment and a dividend in 
specie of the sharesof another company... 
there has been a distribution of money and 
of money’s worth. I am far from saying 
that there never can be a distribution of 
capital to the share-hclders of the company. 
There might certainly be such a distribu- 
tion in the case of the voluntary winding 
up of a company and the division offts 
capital assets among the share-holders, but 
in the present case I am unable to say that 
there was any distribution of capital as 
distinguished from profits or gains.” 


One of the latest cases on this’ subject is 
Bengal Income Tax Commissioners v. 
Mercantile Bank of India, Limited (155 L. 
T. Rep. 186; (1936) A. O. 478). There the 
company had capitalised undistribated 
profits and had distributed the same among 
the share-holders in the form of debentures 
repayable at the company's option at any 
time after three months’ notice. All the 
debentures were redeemed within two years 
of their issue. The Privy Council held that 
the case was indistinguishable from Fisher's 
Executors, and the debentures were 
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received ag capital and not as income by the 
share-holders. : 

There is one decision of the Privy Council, 
however, which, at first sight, seems to be at 
variance with the above cases, but it ig 
really reconcilable. ‘° 

The case_in question is Swan Brewery 
Company, Limited v. The King (100 L. T. 
Rep. 211; (1914) A. ©. 231). In that case 
there were accumulated profits; the capital 
of the company was increased by an 
equivalent sum, the accumulated profits 
being transferred tohe credit of the share 
capital account, and these new shares thus 
created by the increase of éapital were 
allotted among the share-holders as fully 
paid up. The Privy Council held that the 
company had declared a dividend within 
the meaning of the Dividend Duties Act, 
1902, an Australian Act, and that the bonus 
shares were accordingly taxable. This 
decision, however, can be reconciled with 
the later cases, particularly Blott's case 
(sup.), on the ground that the decision 
turned on a colonial statute which defined a 
dividend as including “every profit, 
advantage or gain intended to be paid or 
credited to or distributed among any 
members of the company,” the distribution 
of the bonus shares being “advantages” 
within the meaning of the statute dnd ac- 
cordingly attracting duty.—The Law Times, 


The rules as to common law liens have 
been developed and perfected by a num- 
ber of decisions and on the whole are now 

- firmly established and in the’main just and 
politic. In modern times, especially since 
the hire-purchase.gystem has gained an 
important place in our economic and do- 
mestic structure and the arrival of the 
motor car with itsconstant need for repair 
and for hotel accommodation, these rules 
have attained a degree of practical impor- 
tance which they did not possessin the days 
of our fathers or, certainly, of our grand- 
fathers. The old decisions have- been 
amplified and developed to suit modern 
needs. The common law, whose rules are 
in-large measure fixed, possesses never- 
theless the elasticity which is necessary to 
enable it to deal fairly with modern de- 
velopments and modern requirements. The 
subject is one on which common law prac- 
titioners are often asked to advise ; and for 


their assistance we endeavour to-day to. 


collect some (by no means all) of the-deci- 


= LIEN. 


sions, and to show, as we say, how the law 
without sacrifice of essential . principles, is 
able to adapt them to the needs of our day. 

The innkeeper’s lien upon the guest's 
horse for its keep, and carrier’s lien upon 
géods carried for the cost of carriage, are 
well known and common law liens. The 
Courts paid great respect to them. In 1703 
we finda full court of the King’s Bench 
upholding the innkeeper’s righé to detain a 
horse for its keep, even against the true 
owner, though the horse had been left at 
his inn by some guest wao was wrongfully 
in possession of it (York: v. Grenaugh, 2 
Ld. Raym. 866). The essential circum- 
stances needed to raise the lien is thatthe 
horse should be that of a guest whom the 
innkeeper is bound by common law to re- 
ceive. Ohief Justice Holt was not in agree- 
ment with the other judges as to what is 
necessary to make a man a guest at an ino. 
He thought that a man could not bea 
guest unless he actually stayed under the 
innkeeper’s roof;:but his fellow-judges held. 
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that if a traveller brings his horse to an 
inn and asks for it to be taken im, and the 
innkeeper accepts the horse, though the 
owner sleep elsewhere, the acceptance of 
the horse invests the owner with a charac- 
ter of a guest. Thisis followed by the inn- 
keeper's liability, and, in further conse- 
quence, by his lien on the horse. Some 
interesting old points arose in the discus- 
sion. The judges whodisagreed with Holt 
observed that an innkeeper makes a profit 
out of feeding and stabling a horse, and 
this, for s me reason which we cannot to-day 


well appreciate, invests its owner, though’ 


he be absent, with the character of 
a guest. On the other hand we read 
that an innkeeper gets no profit by hous- 
ing goods for some one-who does not ac- 


tually come to his inn, and so has no lien, 


‘for the cost of their storage. In that res- 
pect the common innkeeper is not so well 
off as the common carrier, who was declar- 


ed in the very same year (Skinner v. Up- 


shaw, 2 Ld. Raym. 752), to have a lien on 
the goods which hecarries forhire. As to 
the guest who not only brings goods or 


animals to an inn, but also stays there him-. 


self, the lien of the innkeeper upon his 
goods is not now contested. Forty years ago 
abold attempt was made to contest it in 
the interests of those who send gcods about 
with commercial travellers, and try to reco- 
ver them when the traveller has proved dis- 
honest, gone away With his bill unpaid, and 
left the samples with the innkeeper. The 
jinnkeeper’sright toretain was, however, em- 
phatically asserted by -Lord Esher in the 
Court of Appeal (Robins v. Gray 73 L. T. 
Rep. 252 ; (1895) 2 Q. B. 501). So far as we 
knowit has not since been contested. This 
decision may work out to some hardship on 
true Owners. 
persuns has to suffer for the fault of a 
third, no decision can be given which can 
be truly satisfactory to both of them. 

The lien fer repairs was closely watched 
and limited in the early part of the last 
century. Buxton v. Baugham (1834, 60. & 
P.675) shows, as a first rule, that only the 
true owner who hande over his chattel (in 
this case a pony cart) to another for fe- 
pairs can cause alien against himself to 
arise. Inthat case the plaintiff sent his 
phaeton to one Mackenzie, a carriage 
painter, to be repainted. The painter did 
no work on it but sent it to stand with the 
defendant, who did allow carriges tostand 
on his premises to return for payment for 
the accommodation. The owner, after three 
months, went in search of his phaeton, found 
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it with the defendant, und temanded 
return. The defendant refused to reti 
it unlessa small sum were paid for’ 
standing. This was the sum which 

painter had promised to pay. An ael 
in trover followed, and the plaintiff succe 
ed. Baron Alderson, in charging the ji 
said that : 

“Tt may be that Mackenzie had made this-barg 
but then you must consider whether he 
authorised to make it on account of the plai 
and by his authority. The defendant cannot se 
a bargain made by Mackenzie ‘unless Mackenzie 
authority from the plaintiff to make such a bargai 
you trust your goods in a man’s possession an 
makes a bargain about them without your authc 
you are not bound by that bargain and may rec 
the goods.” 


The later decision, in Albemarle Sug 
Company v. Hind and Co. (138 L. T. J 
102 ; (1928) 1 K. B. 307), however, sh 
‘that this charge must be read subje 
important qualifications, of’which n 
anon. 

Nice questions arise when one man he 
over his chattel to another in order 

*certain work may be done upon it, 
then, while the work is in progress, cour 
mands the order. How fay has the w 
man alien on the bailed chattel? In 
and others v. Barnsley and another (18 
Car. & K. 344) is interesting here. 
plaintiffs were assignees of a bank 
calico printer who wanted some ro 
engraved for his printing work. He har 
over his rollers to an engraver and 

. tracted to pay £33 for the work ; but, 
fore it was complete, revoked the order. 
defendant engraver then stopped the w 
The printer went bankrupt and the a: 
nees offered to pay £10 for the work w 

‘the defendant had done. This offer 
engraver declined, and claimed a lien or 
rollers until the whole £33 was paid. 
action in trover on the Northern Ci 
followed. Baron Rolf told the jury 
nosuch general Jien was known to the 
—except in the case of factors and ban) 
He left it tothem to consider the value o: 
work done by the defendant, and pres 
ably implied that they might, if they tho 
fit, give the plaintiffs nothing. This 
decided to do. The case is of import 

-on the subject cf liens because, as 
understand it, if 2 man sends, for insti 

: his motor car for repairs which will 
£100, and stops the order after work 6 
value of £10 has heen done, the repa 
cannot hold the car after £10 has 
offered. If they would recover more, 
must sue for breach of contract. 
“Among the modern cases: dealing 
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lien? Keerte v. Thomas, (92 L. T: 
(1905) 1 K.B. 137) is important, 
r in these days when so many 
3 0f motorcars are in the hands of 
hasers while they belong in law to 
lors. The plaintif here was the 
lor of a dog-cart. The hire purcha- 
pound by his contract to “keep and 
the dog-cart from injury.” He 
arrears with his instalments, but 
‘vendor did not, as he might have 
once terminate the agreement and 
his cart. He left it with the 
i who, before he got notice sof 
Mm, sent the vehicle to repairers, 
work on it. For these they claim- 
when the owner, terminating 
ict, claimed it or its value. The 
ed. The Divisional Court looked 
uxton Vv. Baugham (ubi sup.), and 
ct to all that is there said; but 
uded, as the county court judge 
that the hire-purchase agree- 
mplated the doing of repairs to 
—if need de by a coach-builder. 
so, the coach-builder’s lien was 
nly against the hire-purchaser 
st the plaintiff. Those who carry 
iness of selling, on hire-purchase 
tor cars, or anything else which 
need repair, will need to insert 
terms in their contract if they 
id such aresult. Indeed, in view 
cision of the Court of Appeal in 
Supply Compay v. Hind and 
), we doubtifit is possible for 
insert terms which will defeata 
3 lien for work done in good faith 
out notice of them, , 
v? All Motors, Limèted (116 L.T. 
; (1917) 1 K.-B. 625) does not carry 
veyond the decision in Keene v. 
which it approved and followed. 
cision of the Court of Appeal, and 
brrules the decision of a highly 
. Judge below, those who have to 
mm these matters will naturally 
“it with care. The plaintiff was 
hire-vendor, not of a dog-cart but 
tor car, The terms of the hire- 
agreement were that the purchase 
should be paid in three instal- 
ith the usual clause for recovery 
and final transfer to the pur- 
efore he fell into arrears with 
ments at all, the hire-purchaser 
ar for repairs. The dates are, 
important. The car came into 
ers’ hands from the hire-purchaser 
h October. The last instalment 
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fell due and wes not paid on October 20, 
and wasnot paid at all; but the hire- 
vendors did not at once reclaim. On the 
26th October the defendants sent to the 
hire-purchaser a note of the repairs which 
they thought necessary, and of their cost. 
These the hire-purchaser accepted on the 
31st October, and the work was begun 
onthe 6th November. It was not till ten 
days later that the hire-vendor (the plajnt- 
iff and respondent) wfote to the repairers 
(the defendant and successful appellants), 
saying that the car was theirs, and that 
it must be given up to them as soon as it 
was mended. On the 18ih November the 
repairers refused, even after they had seen 
the hite-purchase agreement, to take any 
instructions about the car except from the 
person ‘who had entrusted it to them. A 
writ was at once issued; and, before trial 
a master ordered the delivery of the car 
tothe plaintifis subject to payment into 
court of the estimated cost of the repairs, 
to abide the result of the action. On 
these facts the judge below held that the 
defendants had no lien. His judgment was 
not reported, a fact which Lord Justice 
Bankes regretted, but it was reversed 
without hesitation. Lord Justice Scrutton 


hinted that the respondent owner might. 
have been in a better position if, on the - 


18th November, he had tendered payment 
to the repairers for the work actually done 
up to that date. It may be, and Lilley v. Bar- 
nsley (ubi sup.) supports the view, that 


repairers have a lien only for the amount of ` 


work actually done up to the moment when 
they got notice of the true facts. This point 
may come up for consideration in future 
cases. 


The terms and character of a hire- 


rchase agreement may, indeed, be such 
that the hire-purchaser must be assumed 
to have the right to carry the hired chattel 
about with him, to deposit it in hotels, 
garages, or railway cloakrdébms, and so 
to create alien upon it for the charges of 
those who are bound to receive it, which 
is good against the hire-vendor. The 


decision in Singer Manufacturing Company 


v. London and South-Western Railway (70 
L. T. Rep. 172; (1894) 1 Q. B. 833) discloses 
such a case. Those who let out sewing 
machines on hire-purchase contracts must 
assume that the hire-purchasers who use 
them will carry them about and may need 
to leave them in cloakrooms or hotels. By 
handing over their chattel to the hire- 
purchaser they give him, by implication, 


authority to do with -it whatever may be - 
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normally incidental to its use. It is prob- 
able in the case of asewing machine, and 
almost certain in the case of a motor car, 
that the hire-purchaser will do something of 
this kind. $ 

In the elaborate decision of the Court of 
Appeal in Cassils and Co. v. Holden Wood 
Bleaching Company (1915, 112 L. T. Rep. 
373) the foundations of the common law 
liens in the above cases are searched out 
and “delimited with much care. 

“An owner may create a lien against 
himself. A hire-purqhaser may create a 
lien against himself or against his hire- 
vendor for ecost of repairs. This last finds 
its sourcéin the implied authority to carry 
about the sewing machine or keep the 
motor car in repair. But a contractor who 
undertakes to get work done on raw 
material by sub-contractors has no common 
law right to create a lien on the material 
in favour of the sub-contractor and good 
against the true owner. This was the gist 
of the last-named decision. The court had 
to determine the rights of a number of 
different parties. The owners (plaintiffs) 
sent their cotton to be -printed by con- 
tractors. There are four'stages in printing, 
one of which is bleaching, and the con- 
tractors sent out the cotton, for the bleach- 
ing process only, to the defendants. On 
the bankruptcy of the contractors, the 
defendants claimed a lien not only for their 
work on the particular “lumps” of cotton, 
but for their general account against the 
bankrupts. Mr. Justice Bailhache, an 
excellent authority, would not allow the 
general claim of lien, but allowed a par- 
ticular lien for the work actually done on 
the plaintiffs’ material. Even this was dis- 
allowed by the Court of Appeal. There was 
here no implied authority on which t 
contractors could be said to have the 
power of creating a lien against the head 
owners. 

This case was a good guide to Mr. Justice 
McOardie when a few years later he had 
to decide the case of Pennington y. Reliance 
Motor Works, Limited (128 L. T. Rep. 384; 
(1923) 1 K. B. 127). The plaintiff sent his 
car to one FB. for repairs and Æ. forthwith 
bargained with the defendants to do them. 
They did so and sent back the car to E. 
who returned it to the plaintiff and received 
payment; but E. was either dishonest or 
forgetful’ and never paid over anything 
0 the defendants. The plaintiff subse- 
quently sent the car again to the defendants 
to remedy some small defects, whereupon 
they proposed to hold it until their bill 
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was paid. This was snot allowed 
reason was that when the plaintiff s 
car to E. for repairs he gave h 
authority, either express or implied, t 
it on to anybody else. “There v 
attempt, such as we should thini 4 
be made nowadays, to plead a cu, 
the repairers trade to have aljen 7 
repairs. The defendants had to plea 
had implied authority to send the ¢ 
them for repairs, and in this. the 
Moreover, as the learned judge h 
the vehicle was re-delivered, th^, 
ifeit ever could have existed, w- 

The last case at which we ce 
day is Albemarle Supply Compan| 
and Co. (138 L. T. Rep. 102: (192 

307). As we have already said, 
modification of the strict rule laid 
Buxton v. Baugham (sup.). | 
vendors were again plaintiffs, a 
to recover three cabs from the 
garage proprietors with whom 
purchaser kept them and also oth 

eIt was Lhe usual story of the hiri 
falling into debt to the defer 
then not paying up his instalmc 
plaintiffs. They then claimed ti 

cabs.. The defendants replied, c 
lien on their three cabs-for | 
sum which the hire-purchaser oy 
This was too much to claim, and 
of Appeal ultimately decided 
defendants had a lien, for rep 
done to the three vehicles which | 
to the plaintiffs. It was, 
necessary, if the parties could ni 
that an Official Referee should re. 
dissect the account to see how mu 
be claimed upon this basis. All 
detail, merely showing how the an 
a lien is to be measured» On the 
principle the vital passage is, 
Justice Scrution’s judgment thus :- 

“The owner leaving the cab in the ' 
man who is entitled to use it, gives him 
authority to have it repaired, with the 
lien for repairs, The judge below had 
a contractual limitation of authority 
municated to the repairer does not limit t: 
authority derived from the hirers being 
possess and use the car. I agree with . 
Tf a man is put in a position which |} 
cutas having a certain authority, people 
on that holding out are not affected p 
limitation, of which they are ignor: 
apparent authority. The owners can ea 
themselves. . .” 7 4 


And then the learned Lord Just 
on tc suggest certain preci 
measures which hire-vendors may 
say no more, they would invo!! 


